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OVERSIGHT HEARING TO RECEIVE TESTI-
MONY FROM ENVIRONMENTAL PROTEC-
TION AGENCY ADMINISTRATOR SCOTT PRU-
ITT

TUESDAY, JANUARY 30, 2018

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The Committee met, pursuant to notice, at 10:05 a.m. in room
406, Dirksen Senate Office Building, Hon. John Barrasso (Chair-
man of the Committee) presiding.

Present: Senators Barrasso, Carper, Cardin, Booker, Markey,
Duckworth, Whitehouse, Merkley, Gillibrand, Sanders, Van Hollen,
Inhofe, Moran, Boozman, Rounds, Fischer, Sullivan, and Ernst.

OPENING STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM THE STATE OF WYOMING

Senator BARRASSO. Good morning. I call this hearing to order.

We have quite a full house today. I welcome the audience.

This is a formal Senate hearing in order to allow the Committee
to conduct its business, I am going to maintain decorum. That
means if there is any disorder or demonstration by a member of
the audience, that person causing the disruption will be escorted
from the room by the Capitol Police.

First, I would like to welcome the Administrator of the Environ-
mental Protection Agency, Hon. Scott Pruitt, to the Senate Envi-
ronment and Public Works Committee for your testimony today.

With respect to today’s hearing, we are going to abide by the
Committee’s 5 minute rule for length of member questions in the
first round. Time permitting, we will also have a 2 minute second
round of questions until 12:30, when Administrator Pruitt has to
leave the building. Of course, members will also have the ability to
submit written questions to Administrator Pruitt for the record.

Today’s hearing is to examine the EPA’s record to date after this
first year of the Administration. The Environmental Protection
Agency, under the leadership of Administrator Pruitt, has been
doing the hard work of protecting the air we breathe, the water we
drink, and the communities where our families live.

Administrator Pruitt has led the agency fairly. He has balanced
the need to prioritize environmental protection with the desires of
Americans to have thriving and economically sustainable commu-
nities.

(1)
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His leadership of EPA is vastly different than that of the last two
predecessors. Under the Obama administration, the agency had
lost its way. In some very high profile cases, the EPA harmed the
very communities it pledged to protect.

During the last Administration EPA administrators created
broad and legally questionable new regulations that undermined
the American people’s faith in the agency. These regulations have
done great damage to the livelihoods of our Nation’s hardest work-
ing citizens. The regulatory rampage of the previous Administra-
tion has violated a fundamental principle of environmental stew-
ardship to do no harm.

This failed environmental leadership has contributed to two of
the worst Government created environmental disasters in decades:
the Gold King Mine spill and the Flint, Michigan, water crisis.
Those disasters hurt people—many from low income and minority
communities, who can least afford it.

Under Administrator Pruitt’s leadership, the EPA has taken a
number of bold steps to protect the environment, while not harm-
ing local economies. Administrator Pruitt is a key leader of the
President’s de-regulatory agenda, including ending the war on coal.
Scott Pruitt’s policies at the helm of EPA likely have protected
more jobs and promoted more job growth than any other EPA Ad-
ministrator in history. He has done so while making significant en-
vironmental progress.

The American economy grew 2.4 million jobs since President
Trump’s election. This job growth happened in critical industries,
like manufacturing and mining. When the Department of Com-
merce asked manufacturers at the beginning of 2017 which Federal
Government regulations generated the greatest burdens, the an-
swer was clear: the EPA. The top nine identified regulations that
impact manufacturing are all EPA regulations. At the top of the
list were the Waters of the U.S. Rule and the Clean Air Act Rule.

Administrator Pruitt is working to address these and other EPA
rules. His commitment to revisit misguided policies is growing our
economy in manufacturing, in mining, and across the board. Two
prime examples are proposals to repeal the Clean Power Plan and
the Waters of the U.S. Rule.

With regard to the Clean Power Plan, the prior Administration
wanted to put coal out of business. Twenty-seven States challenged
the Clean Power Plan because they saw what the EPA was doing.
EPA, under Pruitt’s leadership, is on the right track and getting
that rule off the books.

As he undoes that rule, I appreciate the Administrator’s desire
to hear from those who would have been hurt the most. The Ad-
ministration has already held a listening session in Senator
Capito’s home State of West Virginia. I look forward to welcoming
the EPA to a listening session in Gillette, Wyoming, in March.

Another key way that Pruitt has put environmental policy on the
right track is the EPA’s withdrawal of the Waters of the U.S. Rule.
The Obama administration’s Waters of the U.S. Rule would have
given EPA almost boundless authority to regulate what Americans
can do on their property. This would have impacted farmers, ranch-
ers, landowners, and businesses.
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The EPA can and must redefine Waters of the U.S. in a way that
makes common sense and respects the limits of the EPA’s author-
ity. This issue is a priority for my home State of Wyoming, as well
as many other States.

The Administration’s deregulatory approach is working. The
White House Counsel on Economic Advisors reports that the unem-
ployment rate for manufacturing workers is low, the lowest rate
ever recorded. The facts also show that according to the last En-
ergy Information Agency quarterly report, coal production in the
west is 19.7 percent higher than the second quarter of 2016. In ad-
dition, the stock market is reaching record all time highs.

Administrator Pruitt has also made significant progress in pro-
tecting the environment and righting the wrongs of the past Ad-
ministration. He has made it a priority to clean up America’s most
contaminated sites. He has held polluters accountable, even if it
was his own agency that was responsible for the pollution.

Pruitt rightfully called the Obama administration’s response to
the EPA caused Animus River spill wrong. And he allowed for vic-
tims of the spill to refile their claims that had been denied by the
previous Administration. Administrator Pruitt also allowed the city
of Flint, Michigan, to have their $20 million loan forgiven so that
money could be better used to protect the health and safety of its
citizens. Pruitt stated, “Forgiving this city’s debt will ensure that
Flint will not need to resume payments on the loan, allowing
progress toward updating Flint’s water system to continue.”

Administrator Pruitt, the reward for good work is often more
work. I don’t need to tell you that we have a lot more work left to
do. Knowing that, on this Committee, we look forward to sup-
porting your continued efforts.

So I would like to now ask Ranking Member Carper for his open-
ing statement.

OPENING STATEMENT OF HON. THOMAS R. CARPER,
U.S. SENATOR FROM THE STATE OF DELAWARE

Senator CARPER. Thanks, Mr. Chairman. I want to thank you for
finally getting this hearing on the books. Oversight is a critical
part of our Committee’s work. Regardless of which party is in
power, I am glad that we finally have a chance to hear from Mr.
Pruitt today.

Welcome.

Mr. Pruitt, it has been a while since you have been with us.
Thank you for postponing your planned trip to Israel and Japan to
facilitate your appearance before this Committee today for the first
time in more than a year.

I have a friend who, when asked how he is doing, he says, “Com-
pared to what?” Sometimes he says, “Compared to whom?”

What I would like to do is say, how about compared to your im-
mediate predecessor? Gina McCarthy appeared before this Com-
mittee six times in 2 years. Six times in 2 years. Her predecessor,
Lisa Jackson, appeared before us 14 times in 6 years. Fourteen
times in 6 years. You could do better on this front. It is important
that you do.

Today, we not only are going to hear from you about how things
are going at EPA, we will also hear tonight from President Trump
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about the current state of our Union. So it seems like an appro-
priate time to also take a look at the state of our environment. I
understand that EPA has been highlighting its so-called first year
achievements on posters around the agency. In fact, we have a copy
of one of those posters here.

Let’s take a closer look at what is being celebrated as achieve-
ments. First, EPA has moved to repeal the Clean Power Plan, but
with no real replacement to fulfill the agency’s legal obligations to
protect Americans from carbon dioxide pollution, all while rolling
back additional clean air protections. Similarly, EPA has moved to
repeal the Clean Water Rule, but again, with no new plan to pro-
tect dthe drinking water sources on which 117 million Americans de-
pend.

You have been touting the agency’s work on contaminated Super-
fund sites by repeatedly taking credit for cleanups completed under
President Obama’s administration, all while proposing to cut the
program by 30 percent. Thirty percent.

As part of the TSCA reforms that Congress passed in 2016, we
gave EPA more authority to assure that chemicals being sold on
the market are safe. That way, families can have confidence in the
products that they use every day. Under your leadership, EPA has
not used that authority, so American consumers still do not have
the confidence that they deserve and that we intended.

Finally, EPA has moved to either repeal, reconsider, or delay at
least 25 environmental and public health protections in the last
year alone, which certainly does not create certainty for the entities
that you regulate and that we represent.

Those are not achievements. Those are the exact opposite: a clear
failure to act. The state of our environment is also fundamentally
linked to the state of our climate. And what do we see in 2017
alone? Second hottest year on record, multiple Category 5 hurri-
canes resulting in more than $200 billion in damages and counting.
Catastrophic fires in the West followed by deadly mudslides, severe
droughts that have wreaked havoc on our crops, rising sea levels
that threaten coastal communities and cause frequent flooding.

From Alaska to Delaware, from Maine to Miami, climate change
is clearly affecting every corner of our country. Yet instead of
spending time and resources trying to tackle what many of us be-
lieve is the greatest environmental challenge of our lifetime, this
EPA—under your leadership, Mr. Pruitt—is waging a war on cli-
mate science.

This EPA has scrubbed its Web sites of non-partisan climate
science data collected over decades. This EPA replaced science ad-
visors who have worked on climate issues for years with individ-
uals backed by industry. Doing nothing would be bad enough. The
fact that this Administration seems to be actively working to dis-
credit and hide the clear science is the height of irresponsibility.

For the past year we have heard you give responses to questions
from members other congressional committees, and cable news
hosts have asked you, and many of the so-called—I really think
they are platitudes that you often use to repeat; they are not really
answers.

So let me just run through some of your recurring responses now,
so that we can actually get to real answers today. Mr. Pruitt, you
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often say—these are your words—you often say that “rule of law
matters.” Well, Congress was very proscriptive when it wrote the
Clean Air Act. The law sets timelines that EPA must use to deter-
mine our country is meeting Federal standards for harmful ozone
pollution. But your EPA has chosen to continuously ignore and
delay that very specific mandate from Congress, which leaves
downwind States—Ilike mine—and other vulnerable communities at
risk indefinitely.

Mr. Pruitt, you say over and over again that process matters. Do
you really think that verbally directing career staff at EPA to de-
lete the inconvenient economic benefits of the Clean Water Rule is
good rulemaking process? Do you? Do you think that ignoring the
adv‘i?ce of EPA scientists helps us clean up our Nation’s water? Do
you?

You repeatedly insist that you are committed to cooperative fed-
eralism and that EPA “needs to work together with the States to
better achieve outcomes.” Yet this Administration has sought to
zero out funding for critical State programs, like those to clean up
the Great Lakes and the Chesapeake Bay. And your EPA has re-
fused to allow States to work together to address harmful pollut-
ants like ozone.

You like to tout that the U.S. is—your quote—“actually at pre-
1994 levels with respect to our CO; footprint, thanks to innovation
and technology.” But that comment ignores the common sense and
bipartisan regulations put in place over the last four decades to get
us up to those pre-1994 levels. It did not happen by accident, Mr.
Pruitt. Reducing carbon emissions is the result of smart vehicle
emissions standards, clean air regulations, and our Federal efforts
to incentivize investments in clean energy, including natural gas
and renewables, most of which your EPA is now trying to weaken
or repeal.

You also remind people that you are a former attorney general.
You say that you “know what it means to prosecute folks.” But
under your leadership EPA has slowed actions against polluters.
Though you have touted EPA’s recent enforcement successes, say-
ing EPA has collected billions of dollars in penalties during your
time at the agency, you conveniently forgot to mention that more
than 90 percent of those penalties are from cases prosecuted en-
tirely by the Obama administration.

You say that you are “getting the agency back to basics.” But ac-
tions like the one you took just last week—just last week—to re-
verse critical prosecutions against hazardous air pollutants show
that your EPA is actually moving us backward—all the way back,
in fact, to the early 1970s, when polluters were able to spew the
most dangerous toxins—Ilike mercury, lead, and arsenic—into the
air we breathe and the water that we drink.

Perhaps the most egregious response we have heard you give re-
peatedly is when you claim, “President Obama said we had to
choose between jobs and growth at the expense of the environment,
or choose the environment at the expense of jobs. That is a false
choice.” That is your quote.

Mr. Pruitt, I have been saying that choosing between our econ-
omy and our environment is a false choice for most of my time as
Governor and U.S. Senator. My colleagues here will testify to that.
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Because I know, and our country’s history has proven it to be true.
I have easily said that hundreds of times.

You know who else famously said that very same thing hun-
dreds, maybe even thousands of times? Well, it was Barack Obama.
Time and time again he told us, “There will always be people in
this country who say we have got to choose between clean air and
clean water and a growing economy, between doing right by our en-
vironment and putting people back to work. That is a false choice.”
Whose words are those? Barack Obama. And he didn’t just say it
once. He said it hundreds of times.

But he wasn’t just waxing poetic, as some do. Under the Obama
administration, our country rebounded, if you will remember, from
the worst economic recession since the Great Depression. We went
on to add 16 million new jobs, all the while implementing land-
mark environmental protections and lowering energy costs at the
meter and at the pump for consumers.

I don’t say this lightly, Mr. Pruitt, but you are repeatedly mis-
representing the truth regarding President Obama’s record. Surely
we can disagree about policies; that is normal. But to take the very
same words, the very same words that President Obama used on
countless occasions, use them as your own and then claim that
President Obama said the exact opposite is frankly galling. Stop
doing it.

I will end with this. Mr. Pruitt, when you were sworn in as EPA
Administrator, you took the very same oath of office that every
member of this Committee has taken and that some of us have
taken many times. You swore that you would well and faithfully
discharge the duties of office on which you were about to enter.

Well, one of those duties is to be responsive to the co-equal
branch of Government, which means showing up here more than
once a year to answer our questions.

Today, Mr. Pruitt, please spare us the kinds of platitudes that
you frequently use. Now that you are finally here, I want some real
answers. My colleagues want real answers. I think the American
people deserve real answers. We look forward to those answers,
Mr. Pruitt.

Thank you, Mr. Chairman.

Senator BARRASSO. Thank you, Senator Carper.

We will now hear from Hon. Scott Pruitt, the Administrator of
the Environmental Protection Agency.

I would like to remind you, Administrator, your full written testi-
mony will be made part of the official hearing today. I look forward
to hearing your testimony. Welcome to the Committee.

STATEMENT OF HON. SCOTT PRUITT, ADMINISTRATOR,
U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. PruUITT. Chairman Barrasso, Ranking Member Carper, mem-
bers of the Committee, Senators, good to see you this morning. It
has been too long, as was mentioned by Senator Carper, and I am
looking forward to the exchange and the discussion today.

You know, as you know, I was confirmed by this Senate in mid-
February of last year. As I began my journey at the agency I took
the opportunity to spend time with the entire agency. I did in fact,
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Senator Carper, mention three priorities by which we would govern
and lead the agency.

The first was rule of law. And rule of law does matter. Rule of
law is something that people take for granted, but as we admin-
ister the laws at the agency, the only power that we possess is the
power that you give us. So as we execute our responsibilities in
rulemaking, what you say in statute matters as we do our work.
Because it provides certainty to the American people.

And second, as you have indicated, Senator Carper, is process.
Process is often overlooked. Process matters in rulemaking, because
of the decisions that we make involving stakeholders across the
country, those that seek to offer comment as we make decisions.

So the EPA, the proposed rules that we adopt, the comments
that we receive, responding to those comments on the record, then
finalizing decisions in an informed way, is very, very important.
One of the actions that I have taken as Administrator is to do away
with the sue and settle practice that has gone on for years, not just
at the EPA, but across executive branch agencies, where someone
will sue the agency, and a decision will be made in a courtroom,
and a consent decree will be entered, and the rulemaking process
is bypassed entirely.

So process is something that we have emphasized over the last
several months, and it is something that I believe is working as far
as providing clarity and confidence to the American people.

Then third, as Senator Carper mentioned—and this is very im-
portant—is federalism principles. Statutes that you have passed
here in this body, I think more so than others, cooperative fed-
eralism is at the heart of environmental stewardship. And so I
have visited almost 30 States these past several months. And as
we have visited stakeholders across the country, we have talked
about Superfund, to the financial assurances rule in Minnesota, to
the WOTUS rule in Utah, across the country, hearing from folks
on how those rules impact them.

So we have taken seriously those principles of rule of law, proc-
ess and federalism.

But as we look forward to 2018, I want you to know that there
are some opportunities that we have to work together on some very
important issues. The first I will mention to you is lead. One of the
things that I think is terribly troubling is the lead in our drinking
water. I believe that as we consider infrastructure in the first quar-
ter of this year, as we head into the rest of 2018, investing in infra-
structure changes to eradicate lead from our drinking water within
the decade should be a goal of this body and I think a goal of the
Administration. It is something I have mentioned to the President.
The President is very supportive of that. And we look forward to
working with you to declare a war on lead as it relates to our
drinking water.

Second, abandoned mines across this country are a huge issue.
We have hundreds of thousands of those across the country. We
have private citizens, companies who have the expertise, the re-
sources to clean up those abandoned mines, but there are liability
issues that need to be addressed, as you are fully aware. We should
work together to advance an initiative to make sure that we do all
we can to clean up those abandoned mines across the country.
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Superfund, you have mentioned, Senator Carper. I think one of
the most tangible things we can do for our citizens with respect to
environmental protection is to make decisions and get account-
ability with respect to our Superfund sites across the country. Just
in the last several months, San Jacinto, Portland, and soon West
Lake and St. Louis, Missouri—all sites that have been struggling
for years—we are providing direction and leadership to ensure that
we get answers and clean up those sites for remediation. It is about
leadelc"iship and money. I look forward to working with you in that
regard.

Now, Senator Carper, I would say to you as I close, I think one
of the greatest challenges we have as a country as it relates to en-
vironmental issues is the attitude that environmental protection is
prohibition. And I don’t believe that. I don’t believe environmental
protection is putting up fences. I believe that we have been blessed
as a country with tremendous natural resources that we can use
to feed the world and power the world. And we should, as a coun-
try, choose to do that with stewardship principles in mind for fu-
ture generations. We can do both. It is something we must em-
brace. And I hope that we do work together to achieve that.

I look forward to your questions today, and thank you, Mr.
Chairman, for the opportunity to open with an opening comment.
Thanks so much.

[The prepared statement of Mr. Pruitt follows:]



Scott Pruitt
Administrator
U.S. Environmental Protection Agency

On February 17, 2017, the United States Senate confirmed Scoit
Pruitt as the 14th Administrator of the U.S. Environmental Protection
Agency.

Administrator Pruitt believes that promoting and protecting a strong
and healthy environment is among the lifeblood priorities of the
government, and that EPA is vital to that mission.

As Administrator, Mr. Pruitt’s overarching goal is to lcad EPA in a
way that our future generations inherit a better and healthier environment as he works with the
thousands of dedicated public servants at EPA who have devoted their careers to helping realize
this shared vision, while faithfully administering environmental laws.

Most recently, Pruitt served as the Attorney General for Oklahoma. Almost immediately upon
taking office, he worked with his Democratic counterpart in Arkansas to reach agreement to
study the water quality of the Illinois River, which crosses the border between the two states and
has been enjoyed by gencrations of Oklahomans. The Statement of Joint Principles provides for
a best science study using EPA-approved methods, with both states agreeing, for the first time, to
be bound by the outcome.

Also during his tenure as Oklahoma’s Attorney General, Pruitt led an historic water rights
settlement between Oklahoma, Oklahoma City and the Choctaw and Chickasaw Tribal Nations
that preserved the ecosystems of scenic lakes and rivers on native lands. The agreement, which
required Congressional approval, was enacted into Section 3608 of Public Law 114-322 and
signed in December 2016. It provides a framework that fosters intergovernmental collaboration
on significant water resource concerns with the settlement area, while at the same time protecting
existing water rights and affirming the state’s role in water rights permitting and administration.
Water settlement cases can be lengthy, costly, divisive and disruptive; however under Pruitt’s
forward-thinking leadership, the process was hailed by all parties as one of commitment, hard
work, perseverance and cooperation.

Pruitt became a national leader through a career of advocating to keep power in the hands of
hard-working Americans. He has a proven track record of working with others — including
industry, farmers, ranchers, landowners and small business owners - who want to do the right
thing by the environment.

He has dedicated his career to creating policy that serves the people. He strongly believes that
environmental law, policy and progress are all based on cooperation between the states,
cooperation between the states and EPA, and cooperation between regulators and the public. As
Attorney General for Oklahoma, he led the state’s legal challenges against property rights
intrusion, while protecting Oklahoma’s natural resources and environment.
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He is recognized as a national leader in the cause to restore the proper balance between the states
and federal government, and he established Oklahoma’s first federalism unit to combat
unwarranted regulation and overreach by the federal government.

Before being elected attorney general, he served eight years in the Oklahoma State Senate where
he was a leading voice for fiscal responsibility.

After earning his Bachelor’s Degree from Georgetown College and graduating from the
University of Tulsa College of Law, Pruitt went into private legal practice, specializing in
constitutional law.

In addition to his life as a civil servant, Pruitt is a successful entrepreneur. As a former co-owner
and managing general partner of Oklahoma City’s Triple-A minor league baseball affiliate, the
Oklahoma City Redhawks, Mr. Pruitt took over the team’s marketing operations and helped the
team become one of the minor league leaders in attendance and merchandise sales.

Pruitt is, first and foremost, a family man. He and Marlyn, his wife of 27 years, proudly raised
their two children in Tulsa. Pruitt has made it a priority to pass on to his children the same
principled family values with which he was raised.
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Testimony of
Administrator Scott Pruitt
before
Senate Environment and Public Works Committee

January 30, 2018

Good morning Chairman Barrasso, Ranking Member Carper and members of the committee. [ appreciate
the invitation to join you today to discuss the U.S. Environmental Protection Agency’s (EPA) *Back to
Basics™ agenda.

Core Missions

Since my first day walking through the doors at EPA, my agenda and mission has been to bring the
agency “back to basics.” This agenda has three primary goals, which are to refocus the agency back to its
core mission, restore power to the states through cooperative federalism, and lead the EPA through
improved process and adhere strictly to the rule of law,

Pollution comes in many forms with myriad impacts on human health and the environment. With the goal
of clean and safe air, water, and land for all Americans, Congress enacted a range of environmental
statutes that spell out EPA’s core responsibilities. Qur nation has come a long way since the EPA was
established in 1970. We have made great progress in making rivers and lakes safer for swimming and
boating, reducing the smog that once clouded city skies, cleaning up lands that were once used as hidden
chemical dumps, and providing American families greater access to information on the safety of
chemicals used throughout our nation. Today we can see this enormous progress-—yet there are important
challenges left to tackle.

EPA under my direction, has established priorities for advancing progress over the next three years in
each of its core mission areas~—land, air, water—as wel! as chemicals. The Agency will focus on
speeding the cleanup of toxic Superfund sites. We will work with our state partners to more rapidly
review submissions of state implementation plans for attaining air quality standards, reducing harmfu!
contaminants that can cause or exacerbate health issues. We will work to make water cleaner and safer by
helping to update our nations aging infrastructure, both for drinking water as well as wastewater systems.
Of significant importance, EPA’s top priority for ensuring the safety of chemicals in the marketplace is
the implementation of the new Frank R. Lautenberg Chernical Safety for the 21* Century Act, which
modernizes the Toxic Substances and Control Act (TSCA) by creating new standards and processes for
cvaluating the safety of chemicals in the marketplace within specific deadlines. An act I know many of
you on this committee worked so hard to pass. Our mission will be supported by strong compliance
assurance and enforcement efforts in collaboration with our state and tribal partners, and by use of the
best available science and research to address current and future environmental hazards, develop new
approaches, and improve the foundation for making sound decisions

To address existing pollution and mitigate future environmental problems, the Agency will collaborate
more efficiently and effectively with other federal agencies, states, sovereign tribal nations, local
governments, communities, and other partners and stakeholders. EPA will enhance its direct
implementation of federal environmental laws on Native American lands where tribes have not taken on
program responsibility. With our partners, we will pay particular attention to vulnerabie populations.
Children and the elderly, for example, may be at significantly greater risk from elevated exposure or
increased susceptibility to the harmful effects of environmental contaminants. There is a lot of hard work
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ahead, and together with our partners, we will continue making progress in protecting human health and
the environment.Cooperative Federalism

Cooperation and shared responsibility between states, tribes, and federal government is a bedrock in the
environmental laws that Congress enacted.

More than 45 years after the creation of the EPA and the enactment of a number of broad federal
environmental protection laws, most states, and to a lesser extent territories and tribes, are authorized to
implement delegated federal environmental programs within their jurisdictions. Specifically, states have
assumed more than 96 percent of the delegable authorities under existing federal law. Recognizing the
congressionally intended responsibilities of our state, local and tribal partners, EPA must adapt and
modernize our practices to reduce duplication of effort with authorized states and tailor oversight of
delegated programs.

Positive environmental results are achieved through a sense of shared accountability. EPA understands
that improvements to protecting human health and the environment cannot be achieved by any actor
operating alone, only when the states and EPA, in conjunction with affected communities, work hand in
hand with a spirit of trust, collaboration, and partnership.

Additionally, EPA recognizes that states and tribes have made advances in implementing environmental
laws and programs. This Administration will undertake a series of initiatives to rethink and assess where
we are and where we want to be with respect to joint governance. These initiatives will clarify the
Agency’s statutory roles and responsibilities and tailor state oversight to maximize our return on
investment and reduce burden on states, while assuring continued progress in meeting environmental
program requirements, as established by Congress.

We also recognize that meeting the needs of staics, local governments, and communities, and achieving
environmental improvements cannot be done in isolation from economic growth. Opportunities for
prosperous economic growth and clean air, water, and land are lost without cffective infrastructure
investments that align with community needs, especially infrastructure investments that repair existing
systems, support revitalization of existing communities, take advantage of existing roads, and lead to the
cleanup and redevelopment of previously-used sites and buildings. EPA will play a role in supporting
infrastructure investment by optimizing and aligning its relevant programs to catalyze other resources.

EPA needs to be a better partner to the states, which all have unique challenges and needs when it comes
to meeting environmental goals. An important aspect of becoming a better partner is recognizing that a
one-size-fits-all strategy to achieve environmental outcomes has not, and will not, work. For example, as
the Agency continues the process of defining “Waters of the United States”, I have traveled to nearly 30
states in order to get different perspectives, to hear from people about how this rule affects different parts
of the country. During this process, 1 am thankful to have had the blessing of learning about the unique
challenges faced by each region, and the one-size-fits-all mentality of the previous administration. This
type of top-down regulation does not foster a cooperative relationship with the states that Congress
intended in the Clean Water Act.

The Agency can also work to be a better partner through compliance assistance and compliance
assurance, We will use a full set of compliance tools, such as compliance monitoring, electronic
reporting, traditional enforcement, grants to states and tribes, and tribal capacity building, to work jointly
with our co-regulators to protect human health and the environment. EPA will also respect the important
role that state governors play in cooperative federalism and will seek their views and perspectives on
compliance assistance and other opportunities to improve the EPA-state partnership. In addition, the
Agency will work to strengthen intergovernmental consultation methods to engage stakeholders and hear
diverse views on the impacts of prospective regulations.

2
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Improved Processes and the Rule of Law

EPA will seek to improve its processes and reinvigorate the rule of law as it administers environmental
regulations as Congress intended, and to refocus the Agency on its core statutory obligations. I am a firm
believer that Federal agencies exist to administer laws passed by Congress, as intended. Along with
faithfully following the Rule of Law, improving the processes by which EPA has operated will be crucial
as we refocus the Agency.

For many years, outside the regulatory process, well-funded special interest groups have attempted to use
lawsuits to force federal agencies — especially ours —to issue regulations that advance their priorities. At
some point, this exercise referred to as “Sue-and-Settle” and the practice of acquiescence through consent
decrees or settlement agreements, which were often crafted behind closed doors and without the
transparency of the rulemaking process, became commonplace. This will not continue at EPA under my
watch, which is why on October 16® of last year, I signed a memorandum ending the practice.

Additionally, gone are the days of routinely paying tens of thousands of dolfars in attorney’s fecs to these
groups with which we swiftly settle. Finally, my dircctive creates a transparent process in which impacted
parties and states have a voice and creates more awareness for the general public.

As I mentioned before, and have championed since my time as an attorney general in Oklahoma,  am a
firm believer that federal agencies exist to administer laws passed by Congress, in accordance with the
will of this body. Compliance with the law is not just about enforcement--—it is about ensuring consistency
and certainty for the regulated community, so it has a complete understanding of the impact of proposed
actions on human health, the environment, and the economy, and a clear path and timeline to achieve that
compliance. Policies and rules will reflect common sense, consistent with EPA’s statutory authorities, and
Americans will benefit from greater regulatory and economie certainty. EPA will enforce the rule of law
in a timely manner and take strong action against those that choose to violate environmental Jaws
affecting the public’s health or the environment.

An important aspect of how EPA must now look at the rule of law is with respect to its own authorities
under the law. We have begun the challenge of reversing an attitude and approach under the previous
administration that one can simply reimagine authority under statutes. For far too long, the EPA pursued
initiatives which exceeded the authority granted to it by Congress, or blantantly circumvented your
authority all together, As an Agency, we must ensure that we are acting within the parameters which
Congress has laid out for us.

Qur actions must be consistent with the authority granted to us by Congress, and if that is exceeded than
we will not be consistent with the Agency’s mission.
Congclusion

We are committed to performing the work that is necessary to meet our mission of protecting human
health and the environment. My goal is to work with all of you is doing what is best to ensure that we

make a real difference in our communities across America

[ took forward to answering your questions.
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Senate Committee on Environment and Public Works
“Oversight Hearing fo Receive Testimony from Environmental Protection Agency
Administrator Scott Pruitt”
Questions for the Record for Administrator Scott Pruitt
January 30, 2018

Chairman Barrasso:

I.

At the beginning of this Administration, prior to your confirmation, EPA alleged that
Wyoming contributed to ozone problems in Douglas County, Colorado under the 2008
ozone National Ambient Air Quality Standards (NAAQS). To reach this conclusion,
EPA applied a methodology designed for Eastern states.

Western states have different topographies, higher altitudes, and different weather
patterns than Eastern states. In addition, Western states have higher frequencies of
wildfires than the East. Under EPA’s “one-size-fits-all” model, EPA projected that a tiny
amount of emissions would move from Wyoming to Colorado. EPA then imposed
additional regulatory burdens on Wyoming. I raised my serious concerns and objections
to EPA’s action in a recent fetter to you on January 19, 2018 (attached).

In your oral testimony, you stated that EPA is evaluating challenges with international air
transport. In a February [, 2018 response to my letter from Bill Wehrum, Assistant
Administrator for the Office of Air and Radiation (attached), he stated EPA plans to work
with states “carly this year to provide more information and flexibility as [states] look to
address interstate transport issues under the 2015 ozone NAAQS.” Will EPA also
address any remaining interstate transport issues concerning other NAAQS, including the
2008 ozone NAAQS issue identified in my letter? If so, do you have an anticipated
timeline for addressing these issues?

On October 27, 2017, EPA issued a memorandum providing information to assist
states’ efforts to develop, supplement, or resubmit their “good neighbor” state
implementation plans (SIP) for the 2008 ozone National Ambient Air Quality
Standards (NAAQS). We uoted in this memorandum that states may be able to rely
on the modeling information conveyed with the memorandum as part of a
demonstration of compliance with the good neighbor requirements. We believe this
information will be helpful to any state working to resolve its 2008 good neighbor
status, including Wyoming.

On March 27, 2018, EPA issued a memo that includes EPA’s air quality modeling
data for ozone for the year 2023 including projected ozone concentrations at
potential nonattainment and maintenance receptor sites for the 2015 ozone NAAQS
and projected upwind state contribution data. States may use this information as
they develop or review state implémentation plans to assure that emissions within
their jurisdictions do not contribute significantly to nonattainment or interfere with
maintenance of the 2015 ozone standards in other states. These plans are due in

Page 1 of 71



!\J

15

October 2018, and EPA will work closely with states, including Wyoming, as this
deadline approaches.

Regarding remaining issues with other NAAQS, the ozone air quality modeling
shows that, with the Cross-State Air Pollution Rule Update (“CSAPR Update”) in
place, there would be no remaining nonattainment or maintenance areas in 2023 in
relation to the 2008 Ozone NAAQS.

EPA will continue to work with Wyoming to fully address their good neighbor
transport requirements for both the 2008 and the 2015 ozone NAAQS.

During the hearing, I asked you about 46 outstanding exceptional events filings from the
State of Wyoming that EPA has yet to act on. As [ mentioned during the hearing.
expressed my concern with EPA’s decision not to act on these filings in 2016. Do you
have a date by which EPA anticipates it will act on Wyoming’s 46 petitions that |
highlighted?

In an April 2016 letter to thc Wyoming Department of Environmental Quality
(WDEQ) regarding exceptional event demonstrations for calendar years 2011-2014,
EPA Region 8 communicated that its review of the demonstrations submitted
indicated that, although the flagged PM and ozone data in the demonstrations may
have been influenced by exceptional events, the data were not anticipated to be
involved in any pending regulatory decision by the EPA. The status of this data has
not changed. Therefore, consistent with the approach articulated in the proposed
and finalized in the 2016 revisions to the Exceptional Events Rule, the EPA has not
made a concurrcnee/nonconcurrence decision on the demonstrations submitted.
However, as noted in the April 2016 letter, and as is the case with the deferred
Wyoming demonstrations, if at some point in the future the flagged data were to
potentially influence an attainment demonstration or be involved in other
regulatory dccisions, the EPA would then undertake a full review of the submitted
demonstrations to allow a concurrence/nonconcurrence decision at that time.

If an air agency submits a demonstration that the EPA has determined to not have
regulatory significance, then the EPA may respond to the air agency with a
notification of “deferral.” Deferred demonstrations are considered to be “closed
out” (i.e., no longer pending). The EPA considers the 46 demonstrations rcferenced
in the April 2016 letter to be “closed out,” unless the flagged data would influence a
regulatory decision.

EPA Region 8 met with Wyoming’s Air Director and the Manager for the Air
Quality Resource Management Program on February 28, 2018, to discuss options
for addressing future potential exceptional events Wyoming flags that may not have
a regulatory use at the time the event is flagged. Follow-up discussions will occur
over the next several months.

Page 2 0f 71
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3. Asyou know, the U.S. Army Corps of Engineers is the agency that makes the vast
majority of jurisdictional determinations to identify waters that are regulated under the
Clean Water Act. However, according to testimony before this Committee on April 26,
2017, the Corps was not included fully in the process of developing the 2015 Waters of
the U.S. (WOTUS) rule.

In fact, the Corps did not belicve that the rule and preamble, as ultimately finalized,
“were viable from a factual, scicntific. analytical, or legal basis™ and “it would be
incredibly difficult for Corps leaders, regulatory and legal staff to advance and defend
this rule....”

How will you ensure adequate coordination occurs between the EPA and Corps of
Enginecrs in developing future regulations to delineate the jurisdiction of the Clean
Water Act?

Close coordination between EPA and the Department of the Army is a priority as
we work to develop the joint rulemaking. EPA and the Army Corps of Engineers
are working closely to implement the Presidential Executive Ordcr on “Restoring
the Rule of Law, Federalism, and Economic Growth by Reviewing the ‘Waters of
the United States’ Rule.” The agencies’ leadership and staff routinely meet and
work products are developed jointly.

4. Last ycar, this Committce heard testimony about barriers under the Clean Air Act to the
adoption of technologies that would reduce cmissions and/or improve efficiency at power
plants and other industrial facilities. Witnesses repeatedly stated that the New Source
Review (NSR) program discouraged such projects. I am encouraged that both you and
Bill Wehrum, Assistant Administrator for the Office of Air and Radiation, have identified
NSR reform as a top priority for the Agency.

What can this Committee — and Congress as a whole — do to assist you in these efforts
and develop bipartisan support for reforms moving forward?

At this time, EPA has not suggested specific legislative actions to reform the NSR
program. However, EPA can provide techunical assistance for any proposed
legislative actions that the Committee develops. More broadly, the agency will
continue to issue interpretive rules, guidance and policy memoranda, and, where
appropriate, will conduct notice-and-comment rulemakings to reform NSR. These
actions will provide increased regulatory certainty to covered entities encouraging
investment in more efficient, environmentally beneficial technologies.

Page 30of 71
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5. Last year, Congress passed the bipartisan Water Infrastructure for Improvements to the
Nation (W1IN) Act. On September 14, 2017, EPA granted petitions to reconsider a final
rule that regulates coal combustion residuals (CCR) as nonhazardous waste under the
Resource Conservation and Recovery Act (RCRA). You stated the purpose of
reconsideration is as follows: “In light of EPA’s new statutory authority [under the WIIN
Act], it is important that we give the existing rule a hard look and consider improvements
that may help states tailor their permit programs to the needs of their states, in a way that
provides greater regulatory certainty, while also ensuring that human health and the
environment remain protected.”

I support EPA’s commitment to assure that the CCR rule provides adequate flexibility
and authority to states. Does EPA have an anticipated timeline for completing this
reconsideration so that states and regulated entities have maximum flexibility and
regulatory certainty as soon as possible?

Yes, the agency does have a timeline for completing its reconsideration of the CCR
rule. On March 1, 2018, EPA signed a proposal that includes regulatory language
for those provisions where, as a result of its reconsideration, EPA has preliminarily
determined that regulatory changes may be appropriate and is seeking public
comment on those proposed changes. EPA anticipates the proposal will be
published in the Federal Register shortly. EPA further anticipates that it will
complete its review of the remaining provisions under reconsideration, and, if it
determines that regulatory changes are appropriate, will sign an additional proposal
by September 30, 2018.

6. Over the last several years, increased efficiency of gas fueled vehicles and relatively fow
gas prices have led to fewer than projected consumer purchases of electric vehicles
relative to gas fueled vehicles. Current data show how gas prices have been lower than
projected in 2012 when vehicle standards were established by EPA and the Department
of Transportation’s (DOT) National Highway Traffic Safety Administration (NHTSA).

In 2012, EPA issued standards for light-duty vehicles for MY 2017-2025, and committed
to conduct a Midterm Evaluation (MTE) by April 1, 2018. 1 applaud the EPA’s decision
last year to reconsider the evaluation issued at the end of the last administration, which
was issued under a rushed timeline and without adequate coordination with NHTSA. As
you complete the MTE, will you commit to use the best available, current data and
collaborate with NHTSA?

In August 2017, EPA opened a 60-day comment period to allow stakeholders to
submit any comments, data, or information they believe relevant to my
reconsideration of the Final Determination. EPA also held a public hearing on
September 6, 2017. EPA reccived more than 290,000 comments, and reviewed the
new data and information, along with continued review of the body of research
already in the record. My new decision on the Midterm Evaluation was signed on
April 2, 2018. 1 found that the model year 2022-2025 greenhouse gas standards are
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not appropriate in light of the record before EPA and, therefore, should be
revised. I believe this decision was based on the best available data, and is a product
of close coordination with NHTSA.

In 2016, the U.S. imported roughly 700 million gallons of biodiesel. Last year, EPA
considered reducing the renewable fuel volume obligations (RVOs) for biomass-based
diesel (BBD) for 2018 and 2019. EPA explained that it *could consider the availability
of imports as one tactor among others in determining whether to exercise its discretion to
use the waiver authority.” About the same time, the U.S. International Trade
Commission imposed tariffs on imported biodiesel from Argentina and Indonesia.
Imports of biodiesel from these two nations declined in 2017 and may dccline further this
year.
a. How did EPA account for this foreseeable decrease in the supply of imported
biodiesel when it set the 2019 RVOs for BBD?
b. [f U.S. BBD production does not materially increase in 2018, is EPA prepared to
reduce the 2020 RVOs for BBD below 2019 levels? If not, why not?
c. How does relying on imported biodicscl advance the Renewable Fuel Standard’s
purported objective of improving U.S. energy security?

Biodiesel and renewable diesel are both international markets. As such, any action,
such as the tariffs mentioned, will have multiple ripple effects which may offset
some or all of the direct impacts targeted. EPA has considcred the uncertainty
surrounding imported biofuel in setting the RFS standards. We also considered the
potential for increased domestic production of biodiesel and renewable diesel, as
well as increased imports from countries unaffected by the tariffs. Further, the
BBD standard itself was not set at the limit of projected supply. In setting the
volume target for BBD for 2019, EPA noted that the number of RINs anticipated to
be available for compliance cxceeded the volume required to meet the BBD
standard. The advanced biofuel and total rencwablc fuel standards provide an
incentive for additional biodiesel volume beyond what is required by the BBD
standard. Specifically, while the 2019 BBD volume target was maintained at 2.1
billion gallons, we estimated that approximately 2.6 billion gallons wonld be used to
mect the advanced biofuel standard. As it did in evaluating the 2018 advanced
biofuel standard, EPA will asscss the supply of imported biodicsel in setting the
2019 advanced biofuel and 2019 BBD percentage standards. EPA will conduct a
similar analysis when determining the 2020 BBD volume target.

U.S. energy sccurity includes a measure of the diversity of fuel sources as well as the
geopolitical condition of the sources. Inereasing diversity (such as through use of
biofuels from a varicty of countries) could reducc risks associated with a potential
disruption of supply. Thus, while biofuel imports may not contribute to energy
independence, they may still contribute to the energy security of the United States.
The U.S. is also becoming more energy secure and independent due to more
domestic oil production, including a 50 percent increase in U.S. crude oil production
over the last decade.
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8. On December 23, 2016, GE submitted a completion report showing that it had completed
implementation of EPA’s plan for the cleanup of PCBs from the Hudson River. At that
time, GE asked EPA to certify that the project is complete,' in accordance with a 2005
Consent Decree signed by GE and the EPA.? In that Consent Decree, EPA agreed to
grant a certification of completion within 1 year of GE’s submission of the completion
report.® That has since passed, but to date the agency has yet to make a decision on the
certificate of completion. When do you expect the agency to make a decision on the
certificate of completion?

EPA provided GE with a response to its submission of the completion report within
the agreed-upon timeframe, stating that the Agency is now carefully reviewing input
provided by our state and federal partners at the end of 2017 regarding the
Certification of Completion of the Remedial Action requested by GE. In addition,
EPA recently began an analysis of sediment data collected by the New York State
Department of Environmental Conservation (DEC) in late 2017, and we continue to
consider the extensive input received from a wide range of stakeholders about the
second Five-Year Review report, which was released for public comment in June
2017. EPA will continue to work with our colleagues at DEC in analyzing and
reaching scientific consensus on the new sediment data. Therefore, EPA will not
have a decision regarding the issuance of the Certificate of Completion of Remedial
Action until the data from these samples have been fully analyzed.

It is important to note that even if EPA certifies the Remedial Action to be
completed, the cleanup will not be finished. In the Record of Decision, EPA
projected that construction of the remedy (including dredging, backfilling, and
habitat reconstruction) would be performed over six years, to be followed by
decades of “monitored natural attcnuation” or “*MNA,” during which PCBs
remaining in the river after dredging would gradually decrease until the remedial
goals are achieved. MNA is also part of the cleanup, and during the entire period of
MNA, GE is required to perform “Operation, Maintenance and Monitoring” of the
remedy, which includes an extensive program that includes monitoring of
sediments, water quality and fish, as well as monitoring of the caps that were
installed on portions of the river bottom, and repairing those caps should any

1 *EPA is currently reviewing GE’s Remedial Action Completion Report, which the company
submitted to EPA, the federal natural resource trustees and New York State in December 2016.”
Proposed Second Five Year Review Report (2017) at pg. 20

(hitpssww w.epagovisites/ production/fites 201 7-00sdocamentshudson second, vesyvear Creport pdf)

2 See Consent Decree {(hitps/iwwwiepa.covhudsoniconsent_desree/consent_decree.ndl)

3 Consent Decree (Pgs. 40-41): paragraph 57.b (GE GE “shall submit to EPA, for review and
approval, a Remedial Action Report . . . request[ing] EPA’s Certification of Completion of the
Remedial Action™); 57.d (“If EPA concludes . . . that the Remedial Action has been performed in
accordance with this Consent Decree, EPA will so certify in writing”); 57.¢ (*EPA will respond
to such request [for Certification] no later than 365 days after EPA’s receipt of the request™)
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damagc occur. Once all the work required by the consent decree is complete, the
consent decree authorizes EPA to issue a further certification, known as a
Certification of Completion of the Work. We do not anticipate issuing this
certification before the remedial goals are achieved.

In December 2017, EPA announced “a cross-agency effort to address per and
polytluoroalkyl substances (PFAS).”

a.

]

Is EPA collaborating with other federal agencies, state agencies, or other
stakcholders on this initiative? If so, how are these entities contributing to EPA’s
cross-agency cffort?

EPA is actively collaborating with other federal, statc, and local communitics
to provide tools and technical assistance to communities that are addressing
PFAS contamination. As part of this effort, EPA has begun working with
states and other federal agencies to develop toxicity values for additional
PFAS chemicals, develop new methods for sampling PFAS chemicals in the
cnvironment, and identify treatment techniques to remove PFAS in drinking
water and other environmental media. EPA is also working with
stakeholders to identify best practices and develop risk communication tools
to assist states, tribes and local communities address concerns with PFAS in
the environment. In addition, EPA continues to conduct research to develop
additional technical tools that will be helpful as the agency works with its
partners to address this important issue.

Will EPA provide the public with updates on EPA’s progress and an opportunity
to comment on EPA’s work? If so, when do you anticipate this taking place?

Yes, EPA will continue engaging with a broad sct of stakcholders, including
states and local communities. To date, EPA’s communication efforts have
included, but not limited to EPA’s website (www.cpa.gov/ptas), EPA hosted
webinars, organizational meetings (for example the Spring 2018
Environmental Council of the States (ECOS) Meeting in March 2018), and
community meetings in PFAS-impacted areas. EPA will provide additional
engagement opportunities throughout the coming year.

How will EPA’s cross-agency effort help inform ongoing and future state and
local efforts to address PFAS?

EPA has brought together expertise from across the agency ineluding top
scientists from EPA’s air, chemicals, land, research, and water offices. In
addition to a cross-program effort, the agency has also tapped its regional
offices to enhance cooperation with partners at the state and local levels and
to provide on-the-ground knowledge about specific issues to address PFAS
nationwide. By integrating cross-media expertise and expericences, EPA’s
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PFAS team is well positioned to support and work side-by-side with our
state, local and tribal partners to address state and local PFAS efforts.

Ranking Member Carper:

10. EPA’s February 1, 2018 Report to Congress on the Integrated Risk Information System
(IRIS) states that EPA has already contracted with the National Academy of Sciences for
peer review of the formaldehyde human health assessment.

a. 1have been informed that the human health assessment for formaldehyde was
completed by IRIS staff months ago. Is that accurate?

The National Academy of Science (NAS) identified numerous significant
recommendations for improving the science that underlies the formaldehyde
IRIS assessment. As noted by EPA staff during the February 2018 NAS
workshop to review advances made to the IRIS process, the Agency is
working to fully implement the NAS recommendation in all IRIS assessments
released moving forward.

b. 1f so, why has the health assessment not yet been released i) for intra-agency
review, ii) inter-agency peer review, iii) for public comment and iv) to the NAS
for peer review, and when will each such step occur?

EPA is committed to ensuring that the IRIS program provides high-guality
assessments that adhere to the highest standards of scientific review. Prior to
releasing any assessment, EPA NCEA conducts a rigorous and robust review
process to ensure that Agency decisions to protect human health are based on
high quality science.

c. If not, please describe precisely what work remains to be completed before each
step described above can occur, along with time estimates for each step.

The Agency is moving away from a ‘“one-size-fits-all” approach to hazard
assessment towards assessment products that meet specific decision contexts.
As such, any assessment will be evaluated to ensure that it can adequately
meet Agency needs and support regulatory priorities in a timely manner.

d. Please provide me with an un-redacted copy of the current draft of the IRIS
human health assessment for formaldehyde.

The Agency does not release any products that have not undergone proper
quality review.
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L1 From January 20, 2017 until the present, please provide information regarding all
meelings (including conference calls) related to the formaldehyde human heaith
assessment, including the date, attendee names (and for non-EPA employees, their
affiliations) and copies of any materials prepared for or obtained from each such meeting.
Please also provide the same information for meetings EPA staff may have attended
related to formaldehyde more generally.

We are working to gather this information with regard to ORD’s external meetings
and will provide this information to you as soon as possible.

12. The Report to Congress states that the IRIS staff have operationalized the “systematic
review” process used to determine which and how scientific studies can be relied upon to
inform [RIS assessments.

a. Please provide me with a copy of the document that captures these revisions.

An overview of how the IRIS Program is operationalizing systematic review
is described in a memo from the IRIS director, provided here
(http//efmpub.epa.govieims/eimscomm.getfile?p download id=534484).
Additional information on how the IRIS Program is implementing and
applying systematic review was presented at the NAS meeting in carly
February. Copies of presentations at that meeting are included here:
hitp:/nas-sites.org/dels/events/review-ofadvances-made-to-the-iris-process-
a-workshop/.

b. Pleasc additionally provide a copy of the document that describes the EPA Office
of Chemical Safety and Pollution Prevention “fit for purpose™ systematic review
process that is referenced on page 19 of the December 12, 2017 EPA document
entitled “Revised Glyphosate Issue Paper: Evaluation of Carcinogenic Potential®.”

OCSPP does not have a document on systematic review. Per the referenced
page 19 of the “Revised Glyphosate Issue Paper: Evaluation of Carcinogenic
Potential” document, “consistent with NRC’s recommendations, EPA’s
Office of Chemical Safety and Pollution Prevention (OQCSPP) is currently
developing systematic review policies and procedures.”

NRC’s 2009 report on The Silver Book: Science and Decisions recommended
the use of a framework that “maximizes the utility of risk assessment,” with a
focus on assuring that risk assessments are well-tailored to the problems and
decisions at hand so that they can inform the decision-making process most
meaningfully. In response to this report, in 2014 EPA published the Human
Health Risk Assessment Framework. OCSPP ensures that our approaches
are consistent with the EPA framework, which discusses the need for fit for
purpose evaluations. Problem formulation entails an initial dialogue between

valuation of carcinegenic_potentialpd{
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scientists and risk managers and provides the regulatory context for the
scientific analysis and helps define the scope of an analysis. The problem
formulation stage involves consideration of the available information along
with key gaps in data or scientific information. As such, the complexity and
scope of systematic reviews will vary depending on the different risk
management and statutory requirements and responsibilities of OCSPP. In
other words, an OCSPP systematic review is conducted as “fit-for-purpose”
based on the pre-determined scope and purpose determined from problem
formulation.

Please describe the timeline and full scope of the NAS review of the IRIS program
described in the Report to Congress. Will the IRIS program’s new “systematic review”
process be included in the scope, and if not, why not?

The NAS “Review of Advances Made to the IRIS Process” will assess changes that
have been implemented or that are planned to be implemented by the EPA in
response to recommendations made in previous NAS reports (2011 and 2014). The
primary focus of these reports was on the adaptation and implementation of
systematic review principles to the IRIS assessment development process. The
systematic review process, as applied in the IRIS Program, was described to the
NAS committee during a 1.5 day workshop held February 1-2, 2018, included
presentations and interactive sessions, and provided multiple opportunities for
stakeholder input. The scope of the NAS review, as well as all NAS meeting
summaries on this project, can be found on the NAS website

htip://www§, nationalacademies.org/ep/projectview.aspy 2 kev=49904,

. When Congress was negotiating the final text of the Toxic Substances Control Act

(TSCA), EPA came to Congress and asked for specific provisions that would allow the
agency to move forward with bans for some uses of three highly toxic chemicals.
Congress agreed, and that language was included in the final law. One of those
chemicals, a paint stripper called methylene chloride, is so dangerous that it has killed
dozens of people, even when they were wearing protective gear. EPA proposed rules
banning these chemicals more than a year ago. But more recent reports indicate that EPA
may delay action on the uses of these chemicals for several more years, which almost
certainly will mean that more people will get sick and probably some of them will die.
When I asked you during the hearing whether you would commit to finalizing these bans
within thirty days, you stated that “It’s my understanding that is actually on the priority
list as far as the chemicals that are we reviewing. TCE and others. So that is something
that I will clarify and confirm with the agency. But that was my understanding.” 1
believe you may have been referring to the remaining uses of these chemicals (i.e.the
uses of the chemicals that are not covered by the proposed bans), which are on EPA’s
priority list for the first ten chemicals slated for review under TSCA. 1 was referring to
the uses of these chemicals that EPA has already proposed to ban. Please provide the
specific dates by which each of these proposed bans will be finalized.
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Under TSCA Section 6(a), regulation of eertain uses of methylene chloride, NMP,
and TCE were proposed in 2016 and 2017. The agency is currently considering the
comments received, inclnding comments suggesting that EPA quickly finalize these
actions and comments suggesting that these actions be evaluated as part of the
group of the first ten chemicals undergoing initial risk evaluations under the
amendments to TSCA.

. According to the Paperwork Reduction Act, 44 USC § 3506(d)(3), all agencies must

provide “adequate notice” when “substantially modifying, or terminating significant
information dissemination products.” On April 28, 2017, EPA removed the vast majority
— thousands of pages — of its climate change websites, and il appears that EPA did not
providc the public an opportunity to comment or express ils concerns.
a. Pleasc describe the “adequate notice™ that you issued to the public prior to making
any changes to the website, as required by the Paperwork Reduction Act. Please
provide supporting documents, including documents memorializing the notice.

EPA is continually making changes to its website and othcer digital
information resonrccs to reflect and support the agency’s current priorities
and work. When we move information from our main portal, www.epa.gov,
the majority of the time we make sure it is still available to the public via our
archive website, https:/archive.cpa.gov/. In addition, because of the public
concern about access to information on our website last year, as well as the
receipt of a numbcr of FOIA requests for access to information, we created a
snapshot website that contains the content that was on our main portal on
January 12, 2017. The snapshot website can be searched here:
bitps://19anuarv2 Tsnapshot.epacoy/.

b. Please provide a list of webpages (and a description of the information that was
contained on each one) that were eliminated from thc EPA website in 2017.

According to our available data sources, 2,224 pages were archived from
www.epa.gov in 2017, representing about 3.5% of our www.epa.gov content.
This response is limited to the primary public www.epa.gov webserver, but
not other program-specific wcbsites. These pages were unpublished due to:

« regular wcbsite maintenance,

e content was superseded and replaced with newer information on the
topic,

e content was duplicative or no longer relevant,

¢+ commment period closed on Public Notices, and

¢ various othcr quality assurance reasons.

This content is still in our Web Content Management,
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16. On March 24, 2017, you issued an agency-wide memorandum® on implementation of
Executive Order 13777°, which announced members of EPA’s Regulatory Reform Task
Force, appointed Samantha Dravis to serve as EPA’s Regulatory Reform Officer,
directed certain program offices to recommend rules for repeal, replacement, or
modification, and directed all program offices to seek public input on existing regulations
and report findings to the Task Force by May 15, 2017. On April 13, 2017, EPA issued a
Federal Register notice: Evaluation of Existing Regulations’. The comment period closed
on May 15, 2017 and EPA received over 460,000 comments, which were published
online. The Task Force also led implementation of the Section 2 review in Executive
Order 13783, Promoting Energy Independence and Economic Growth. EPA subsequently
published a report pursuant to EO 13783 in October 2017. It is unclear whether the Task
Force has been active since then or was involved in projects outside of what is discussed
above. Accordingly, with regard to the Task Force, please provide us with:

a. A complete list of who has or is currently serving on the Task Force, including
their professional title and office at EPA, and their dates of membership on the
Task Force.

Ryan Jackson — Chief of Staff, Office of the Administrator

Byron Brown — Deputy Chief of Staff for Policy, Office of the Administrator
Brittany Bolen — Acting Associate Administrator, Office of Policy

Samantha Dravis — formerly Senior Counsel and Associate Administrator,
Office of Policy

All members of EPA’s Regulatory Reform Task Force have been members
during their employment at the Agency since Administrator Pruitt
established the Task Force in a memorandum dated March 24, 2017.

b. Please state whether the Task Force has consulted with non-EPA employees
during the course of its work and, if so, please provide a list of their names and
employers, and on what rules they have been consulted.

The Task Force has been informed by the thousands of public comments
received in response to EPA’s request for input on regulations that may be
appropriate for repeal, replacement, or modification, per EO 13777,

reguiaiory-relurm-osenida
datory-relormi-asenda

gulations

Shttpsiwaviwepa.goyaws-tegultions memerandunrexecutive-erder-1 3 777-entorcing -
6 hipsfwwwy federalrenister povidocuments/ 201 70301201 7-04 107/ enforeing
\

T hupsAwvw federalregisiengovidocuments 201 04 13201 707300/ adbutlon-nens
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A list of meeting dates and topics for Task Force meetings held thus far and
scheduled to be held this year. Please provide copies of any agendas that were
circulated prior to each meeting.

In implementing EO 13777, EPA hosted a series of public meetings and
teleconferences to inform the Regulatory Reform Task Force. Information on
these public meetings and teleconferences, including agendas, is accessible
through EPA’s Regulatory Reform webpage: https:/www.epa.gov/laws-
regulations/regulatorv-reform.

All documents created by or for the Task Force, (including emails, memos, white
papers, meeting minutes, correspondence, and comments that cannot be found on
the regulations. gov website).

A Comprehensive search could not be performed by the submission of this
document.

17. The Freedom of Information Act (FOIA) requires agencies to respond to a FOIA request
within 20 days of receipt of the request. Although agencies are given some latitude to
extend the response timeline in light of “unusual circumstances,” EPA’s failure 1o meet
the deadlines specified in the Act has resulted in many FOIA requests left unanswered.
That, in turn, has led to lawsuits against EPA for failure to meet the FOIA timeline.

a.

EPA currently submits open FOIA request logs to the Committec on a monthly
basis, pursuant to an oversight leiter sent to EPA on March 17, 2017. Beginning
on the date of your next log submission, please also provide the number of
currently open FOIA requests, the number of lawsuils that have been filed due to
EPA’s failure to comply with FOIA’s deadlines, the number of FOIA lawsuits
that have been completed, the number of lawsuits resulting in EPA providing the
requested documents, and the cost of each lawsuit to the taxpayer.

Monthly EPA posts on its wcb site a list of all FOIA request that were
pending at the end of the previous month and the status of all FOIA request
that were submitted during the previous month. This information can be
found, respectively, at Littps:/www.cpa gov/faia/all-foia-requests-pending-
month and at hitps://www epagov/ioia/all-foia-requests-received-month.
Regarding your request for information concerniug the Agency’s FOIA
litigation, EPA currently has approximately 55 pending FOIA cases, about
45 of which allege that EPA did not complete its responsc to the FOIA
request within the statutory timcframe.
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Does EPA follow the “rule of three,®” which calls on agencies to post frequently
requested records to its public website? If so, please identify where those records
are posted. If not, please explain why not.

It is EPA’s Policy to make all records released in response to a FOIA request
available to the public, even if there is only one request for that information.
EPA has released over one million records, through FOIAonline, since
October 1,2012. The one exception to this rule is first party FOIA requests.
A first party FOIA request is one where a requester is asking for records
about themselves.

Please provide any internal EPA guidance that exists on the use of FOIA
redactions. Please provide documents confirming that staff responsible for
redacting documents have received the appropriate training.

All EPA staff are required to take annual FOIA training. EPA’s FY 2018
FOIA training is focused on the use of FOIA exemptions. In September
2017, the National FOIA Program, working with the Office of General
Counsel, offered a muiti-day training session on FOIA. The training covered
the lifecycle of a FOIA. Over 170 FOIA professionals from throughout the
Agency attended the training. Among other things, the training addressed
use of Exemptions 4, 5 and 6.

18. During the hearing Senator Duckworth asked for “a detailed schedule of your meetings
and receipts for international iravel you have taken since being confirmed.” You agreed
to provide those documents. Since then, a report® detailed tax-payer funded travel you
took internationally and domestically that included first-class tickets on commercial
flights as well as travel on military jets. For each flight, international or domestic, that
you have taken since you were confirmed, please provide the following information:

a.
b.

Date of the flight, the departure city and airport, and destination city.

Class (e.g. coach, business class, first class, or some other class of travel) and cost
of the ticket.

Source of funding for the ticket (e.g. federal taxpayers, the State of North Dakota,
Heritage Foundation).

For each non-commercial flight, please explain why a non-commercial flight was
selected.

Names of staffers who accompanied you on each trip, the cost of their flights,
classes of their tickets, and the sources of funding for their tickets,

Copies of all receipts of air travel for you and your accompanying staff.

For any ticket issued to you or your accompanying staff that was not a coach-class
ticket (or its equivalent), please explain why it was necessary to purchase that
class of ticket.

B hupssavwwustice. ouviaipicip-suidance proactive. disclosure_of nop-exempt_infonnaion

? httpsi//www.washingtonpost.com/national‘health-science/first-class-travel-distinguishes-scott-pruitis-epa-
tenure/2018/02/11/5bb8%afc-0b7d-11e8-8b0d-8916022061b7_story.htmi?utm_term=.4c0713143233
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A Comprehensive search could not be performed by the submission of this
document.

. During the House Energy & Commerce subcommittee hearing on December 7, 2017, you

testified that particulate matter is a “very important criteria pollutant” that should be
regulated under the National Ambient Air Quality Standards (NAAQS) program. One
study'? found that PM2.5 “was the fifth-ranking mortality risk factor in 2015, and
contributes to nearly 90,000 deaths in the US every year.!!

a. Do you agree with the general conclusion from this analysis that PM2.5 presents a
serious public health concern? If not, please provide supporting evidence,
including any research or analysis EPA has conducted, that supports your
position.

b. Please provide documentation supporting any analysis you have done to calcufate
the amount of PM2.5 pollution that will be created as a result of your actions to
reverse, delay, or modify the Clean Power Plan, methane, and the Glider Kit rufes.
Please state whether you attempted to calculate the adverse human health effects
that will be caused by your changes to the rules mentioned above.

¢. Do you think there is a tolerable level of PM2.5 that is appropriate for human
exposure? If so, please specify it, and explain what evidence you have to support
this.

d. Are you aware that a study conducted by Tom Brewer at Tennessee Tech
University determining that trucks outfitted with glider kits are as clean as new
diesel truck engines is now under investigation for “misconduct in research™ by
Tennessee Teeh University?™ This is the same study that was included in the
glider industry’s petition asking the EPA to repeal emission requirement for glider
kits and cited in the EPA’s November 16, 2017 proposal to repeal the Emission
Requirements for Glider Vehicles, Glider Engines, and Glider Kits. Please
describe how you plan to re-assess EPA’s November 16, 2017 proposal in light of
the potential misconduct associated with this study. If no such plans exist, why
not?

Particulate matter (PM), also known as particle pollution, is a complex mixture of
extremely small particles and liquid droplets in the air. Once inhaled, these particles
can affect the heart and lungs and cause serious health effects. The Clean Air Act
requires EPA to review the NAAQS and their scientific basis at least every five
years to determine whether standards are requisite to protect public health, with an
adequate margin of safety. The fine PM NAAQS was last reviewed and revised in
2012. As part of that process, EPA developed an Integrated Science Assessment to

niws

wavwiehiadm oihpoyv pubmed 2RIORN8G

! “Estimates and 25-year trends of the global burden of disease attributable to ambient air pollution: an analysis of
data from the Global Burden of Diseases Study 2015.” See Table 2.

P hiyfherald-citizen.convsiorioyi-investigating -Mzeerald-study 23943
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summarize the science related to the health and ecological effects. This most recent
assessment, released in Deccmber 2009, can be found on EPA’s website at:
https://www.epa.gov/isa/integrated-science-assessment-isa-particulate-matter.

The "Regulatory Impact Analysis for the Review of the Clean Power Plan:
Proposal" presents analysis of the forgonc social benefits of changes in non-C0O2
emissions from the electricity sector in Scction 3.4 (pages 42-55) and Section 7.5
(pages 122-124). For the 2016 oil and gas rule, EPA did not monetize changes in
PM2.5 emissions or concentrations.

With respect to gliders, the agency is currently reviewing the comments submitted
on the proposed rule and is evaluating next steps. Similarly, although the recent
NPRM cited the Tennessce Tech University study, we referenced the study in our
proposal but did not rely on it for our decision making.

In response to questions from Chairman Barrasso regarding the implementation of the
2015 National Ambient Air Quality Standard (NAAQS) for ground-level ozone, you
commented that the EPA was “in the process of designating attainment and non-
attainment [areas] with respect to ozonc.” You went on to stale, “when you think about
ozone, there has been a lot of focus on whether the parts per billion, 75 parts per billion,
reducing it to 70 parts per billion, was a wise dccision. That has not been our focus. Our
focus has been on more the issues and implementation that you have raised.”

a. Do you agree with EPA’s conclusion in 2015 that the primary NAAQS standard
for ground-level ozone should be set at a level 0 0.070 parts per mitlion (ppm) to
protect health with an adequate margin ol safety? If not, why not?

b. Do you agree with the underlying science data for the 2015 NAAQS for ground-
level ozone that finds ambient ground-level ozone pollution above 0.070 ppm can
trigger asthma atlacks in children that have asthma? If not, why not?

¢. Do you agree with EPA’s assessment that once implemented, the public health
benefits from the 2015 NAAQS for ground-level ozone will outweigh the costs?
If not, why not?

d. Will you confirm that under your lcadership, the EPA will not weaken the 2015
primary NAAQS standard [or ground-level ozone set at 0.070 parts ppm?

As previously stated, EPA’s recent focus for the 2015 Ozone NAAQS has been on
resolving implementation issues.

Under Clean Air Act section 111, can EPA base emissions guidelines on a “best system
of emission reduction,” it application of the measures comprising that best system of
emission reduction would result in a source increasing total emissions of the regulated
pollutant? Why or why not?

Traditionally NSPS standards have been sent as rate-based standards rather than
total mass based standards and have not constrained overall emissions.
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22. In determining the “best system of emission reduction” under Clean Air Act section {11,
do you believe that EPA must consider the degree of air pollution reductions achieved?
Why or why not?

While emission reductions are one element relevant to evaluating BSER, EPA
anticipates that it will be receiving comments on this issue in connection with its
current regulatory actions on the Clean Power Plan.

23. The 2009 Cause or Contribute Finding concluded that the combined emissions from new
motor vehicles and new motor vehicle engines of six key well-mixed greenhouse gases—
carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, and sulfur
hexafluoride (collectively, “GHGs™)—contribute to greenhouse gas pollution that
threatens public health and welfare. At the time, EPA cited data showing that in 2007,
source categories regulated under CAA section 202(a) accounted for 23.3% of domestic
GHG emissions, and the electricity sector accounted for 34.2% of domestic GHG
emissions.”> Do GHG emissions from the electricity sector cause or contribute
significantly to greenhouse gas cmissions that can reasonably be anticipated to endanger
public health or welfare? if not, why not?

To date, EPA has relied on the endangerment finding that it had previously made
under CAA section 202(a)(1) with respect to GHG emissions from new motor
vehicles for its decision to establish standards of performance for GHG emissions
from Electric Generating Units (EGUs). In particular, EPA has asserted the 2009
finding as providing a ‘‘rational basis’’ for regulating GHG emissions frem EGUs.

24. Do any parts of the Clean Air Act authorize EPA to decline to set 111 standards (or
emission guidelines) for GHGs from stationary sources if there is an Endangerment
Finding for GHGs entirely? If so, please specify them.

Section 111(b)(1)(A) of the Clean Air Act states the Administrator shall include a
category of sources if in the Administrator’s judgment it causes, or contributes
significantly to, air pollution which may be reasonably be anticipated to endanger
public health and welfare.

25. According to the most recent National Climate Assessment (NCA) released by the Trump
Administration, climate change caused by emissions of heat-trapping gases “outweigh[s]
other factors in determining burned area in the western U.S. from 1916 to 2003, a finding
confirmed by 3000-year fong reconstructions of southwestern fire history.”'* According

13 See 74 Fed. Reg. 66496. 66540 thi.2 (Dec. 15, 2009).
HNCA at p. 468, available at
bupisdamasonaws.comneu20 LA Righ NCAS Climate Change Tmpacts inthe United®%208ates_ 1 HghRespdl
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to the NCA, “Numerous fire models project more wildfires as climate change continues,”
including “up to a 74% increase in burden area in California, with northern California
potentially experiencing a doubling under a high emissions scenario toward the end of'the
century.”'® The NCA calls conifer forests in southern California “notably threatened” by
the climate change caused by heat-trapping gases. According to the Trump
Administration’s NCA, California is also at extraordinary risk from seal-level rise and
coastal damage. Without adaptive action, the Trump Administration expects that critical
California infrastructure such as the San Francisco and Oakland airports “are at increased
risk of flooding with a 16-inch rise in sea level in the next 50 years . ...” Increasingly
high numbers of Californians will be put at risk of flood, including highly vulnerable
populations less able to prepare, respond, or recover from natural disaster. On an even
more fundamental level, emissions of these heat-trapping gases pose an exceptionally
high risk to the highly urbanized population of California due to increasing urban heat.
According to the Trump Administration, heat stress has been the leading weather-related
cause of death in the United States since 1986 (when record-keeping began).'® Severe
heat waves such as the 10-day California heat wave of 2006 trigger “escalating effects”
that kil people, particularly the elderly and those in low-income communities. Heat
waves can also cause respiratory stress by expediting chemical reactions that cause the
formation of ground-level ozone.

a. Do you agree that emissions of heat-trapping greenhouse gases cause compelling
and extraordinary harm to the people and environment of California? If not,
please explain why not, including whether you either i) do not accept the findings
of the Trump Administration’s NCA or ii) do not believe the impacts to California
described in the NCA are compelling or extraordinary.

b. Do you agree that emissions of greenhouse gases from motor vehicles cause
compelling and extraordinary harm to the people and environment of California?
If not, please explain why not.

While there has been extensive research and a host of published reports regarding
climate change, our understanding of the role of human activity is still improving.
As an environmental regulator it is important for the agency to strive for a better
understanding of the role of human activity with respect to elimate change given the
potentially significant influence on our country’s domestic economic viability when
protecting the environment.

26. Please list each of the meetings that Administrator Pruitt, Assistant Administrator
Wehrum, David Harlow or other EPA political staff (including EPA transition team
officials) have held with outside entities, since January 20, 2017, on the topic of changes
or “reforms” to the New Source Review or Prevention of Significant Deterioration
requirements under the Clean Air Act. Please provide all documents received from
outside entities, as well as any email correspondence between EPA employees and
outside entities, on this topic, since January 20, 2017.

15 NCA at p. 468, available at

hipss3 amazonaws.comneal Lhigh NCAS Climate Chanee bmpactsin the Unitedtp20%tatoy, 1HehRes.pdi

®NCA at471.
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This request is also the subjeet of ongoing FOIA requests. The agency is in the
process of responding to those requests and will provide the information to the
committee in a timely manner. In the interim, the Administrator’s and Assistant
Administrator’s calendars are publically available at https://www.epa.gov/senior-
leaders-calendars,

. Please explain in detail how the policy options in the December 18, 2017 Advance Notice

of Proposed Rulemaking regarding future rulemaking to reduce existing power plant
grecnhouse gas emissions would achieve the full range of public health, economic, and
environmental benefits that would have resulted from Clean Power Plan.

The Advance Notice of Proposed Rulemaking on State Guidelines for Greenhouse
Gas Emissions from Existing Sources (ANPRM) docs not present specific policy
options. Rather, the ANPRM solicits information from the public about a potential
future rulemaking. As you are aware, the comment period closed on February 26,
2018. The agency has begun review of all comments that will inform any next steps
to ensure that in any potential new proposed rule, benefits and costs will be
appropriately analyzed.

In President Trump's June 1, 2017 statement announcing the United States would be
withdrawing from the Paris Climate Accord, President Trump highlighted two studies -
economic analysis from the National Economic Rescarch Associates and a climate
science study from MIT. These same studies were included in White House materials.

a. Did you, or any other EPA political stalT, provide White House staff or the
President information on these two studies?

b. Please provide a copy ol all documents, (including but not limited to hand-written
notes, paper files, emails, memos, white papers, telephone logs, presentations or
meeting minutes) between and among any combination of you, other agency
officials, other lederal government officials, any state officials, and any non-
governmental entities that inform, contribute to, direct, or are otherwise related to
rclated to the Paris Climate Accord.

A Comprehensive search could not be performed by the submission of this
document.

How many facilities subjected to MACT standards are also subjected to Reasonably
Available Control Technology (RACT) standards that are more stringent or the same
requirements for volatile organic compounds? Are there some parts of the country that
are not subject to RACT controls for volatile organic compounds? If so, please list those
areas.
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The EPA has not performed a source-by-source comparison of MACT and RACT
standards where both apply. The RACT standards are established by states, not by
EPA, and there is enough flexibility in the Clean Air Act in how a statc may
establish a RACT standard that there is no cxpectation of uniformity between the
level of control or specific sources covered in different states. Specific to the ozone
NAAQS program, EPA has established “presumptive RACT” for the key VOC
cmissions poiuts prescent in about 44 source categories through the issuance of
Control Techniques Guidelines (CTG). CTGs provide guidance for states and do
not dictate a source-specific outcome. States that contain certain ozonc
nonattainment areas and states in the Ozone Transport Region are reqired to
submit a revision to new CTGs.

Studies have found that regulations may play some small part in reductions in the coal
workforce; but automation, shilts in mining practices, and prices of natural gas are all
major contributing factors to the decline of coal.
a. How many coal mines have closed or gone bankrupt since you became EPA
Administrator?

The Agency does not maintain this data.

b. Please provide a list of every coal mine and coal-fired plant that will remain open,
be built, or be expanded as a result of the rescission of the Clean Power Plan,
along with the expected number of jobs that will be retained or added as a
result. On what basis was each EPA projection made?

EPA has not published any estimatcs of regulatory impacts on individual
coal mining or coal-fired power plants. EPA has not yet preparcd any
estimates of the impacts on coal mining or coal-fired plants related tu the
proposed repeal of the Clean Power Plan. The coal impact analysis in the
proposed repeal RIA was limited to presenting the coal impact analysis in the
final RIA for the CPP promulgation in 2015. EPA’s analyses of particular
regulations affecting coal mines and coal-fired power plants do not estimate
impacts on individual mines or specific power plants. EPA committed to
evaluate the employment impacts of actions under the Ctean Air Act within
EPA’s Final Report of Agency Actions that Potentially Safe, Efficient
Development of Domestic Energy Resources under Executive Order 13783
(https://www.epa.gov/sites/production/ﬁles/Z()17—10/d0cuments/eu-13783-
final-report-10-25-2017.pdf).

| remain concerned about the volatility in the Rencwable [uel Standard (RFS)
compliance trading system used by EPA, known as the Renewable Identification Number
(RIN) market and the impacts that RIN market manipulation is having on the economic
stability of East Coast rcfineries.
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Currently, the EPA has a Memorandum of Understanding with the Commodity
Futures Trading Commission (CFTC) on RIN market manipulation. In the past
year, how often has EPA staff communicated with the CFTC on RIN market
manipulation and what have you and your staff done with the CFTC to assess
potential RIN market manipulation?

Under the MOU, CFTC looked into a claim by the Renewable Fuels
Association (RFA). RFA asserted that some participants in the RIN market
may have dcliberately driven up RIN prices during a certain period to
disrupt the RIN market, in order to support political gains to repeal/reform
the RFS program. The RFA letter, dated August 31, 2016 was scnt to both
CFTC and EPA. To assist CFTC, the EPA provided RIN data from January
2010 to August 2016. CFTC reviewed this data and as noted by the CFTC
Chairman Chris Giancarlo in his testimony to U.S. Senate Agricultural
Committee on February 15, 2018 that CFTC did not find misbehavior in the
market. Given EPA’s market oversight limitations, we intend to pursue
continued collaboration with CFTC under the MOU.

In my conversations with CFTC officials, they indicate that you have not asked
them to do much in assessing RIN market manipulation and suggested EPA is not
collecting the right type of information to be able to asscss potential manipulation.
Why haven’t you asked the CFTC to do more to help EPA prevent potential RIN
market manipulation?

EPA is always looking for ways to improve implementation and transparency
of the program, while balaneing resource needs and our duty to protect
confidential busincss information as required by our regulations. EPA will
continue to work with CFTC and seek to utilize their market oversight
cxpertise and authority.

I have asked the Federal Trade Commission (FTC) staff to offer their expertise to
your staff. Has anyone at thc EPA talked to FTC staff about ways the FTC can be
helpful? Have you considered establishing a Memorandum of Understanding
with the IFT'C to assist with RIN market manipulation?

On February 8,2018, EPA and FTC held a mccting to initiate dialogue on
this matter. On the call, the FTC discussed their authority and expertise,
which are largcly focused on investigating fraudulent reporting of
information to governmental agencies and other acts with intent to deceive or
gain advantage in market, FTC turther differentiated their role compared to
CFTC, who has authority to investigate participant behavior and market
trends to identify potential market manipulation. EPA and FTC did not
specifically discuss establishing an MOU, but did exchange information to
facilitate future discussions.
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d. Will you commit to working with my statt to do more lo address market
manipulation in the RIN market?

Although the EPA has not seen evidence of manipulation in the RIN market,
EPA is not 2 commodity market regulatory agency, and thus we do not have
expertise in this field. EPA has not EPA’s authority and function is to
implement the RFS program and address fraud in the program. For
example, since 2013, over two dozen individual defendants hav<e been
sentenced for RFS related crimes and have received a combined total of over
168 years of incarceration and ordered to pay over $400 million in fines and
restitution. Restitution in these cascs and the tens of millions of dollars
forfeited since have been restored to victims of RFS fraud. Claims of market
manipulation prompted EPA to execute a memorandum of understanding
(MOU) with the U.S. Commedity Futures Trading Commission (CFTC), whe
has the authority and cxpertise to investigate such claims.

¢. Will you commit to implementing the RFS fairly in a way that ensures an even
playing ficld among obligated partics?

Yes, EPA is committed to cnsnre an even playing field among all the parties
participating in the RFS program. In fact, to protect the program's integrity
and maintain a level playing field for regulated companics, EPA has pursued
civil enforcement actions against renewable fuel producers, importers, and
exporters that generated invalid RINs. In addition, since 2013, over two
dozen individual defendants have been sentenced for RFS related crimes and
ordered to pay over $400 million in fines and restitution. Restitution in these
cases and the tens of millions of dollars forfeited have been since restored to
victims of RFS fraud.

32. Under the Renewable Fucl Standard (RFS), biogas-generated elcctricity used to charge
electric vehicles (1'Vs) is already an approved pathway and is eligible for the generation
of cellulosic Renewable Identification Numbers (RINs). Applications for this pathway
were submitted over a year and a half ago. Will you commit to approving an application
for this pathway in the next 60 days?

In 2016, EPA proposed the Renewable Enhancement and Growth Support (REGS)
Rule and identificd a number of significant policy questions raised by ditferent
approaches to capturing RINs from renewable electricity used to charge electric
vehicles. Since the REGS proposed rule comment period closed, OAR staff have
been going through the many comments received, evaluating various conflicting
implementation approaches raised in the comments, and exploring options for the
complex issues associated with implementing the electric pathway. We continuc to
work towards a final decision on these important issues, which are a requisite before
any final decisions on pending applications can be made.
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33. Aside from the type of water identified in SWANCC v. Army Corps of Engineers, which
have no significant connection at all to navigable-in-fact waters, are there any categories
of water bodies that you believe have such an insignificant relationship to navigable-in-
fact waters that discharges into them should be exempt from the Clean Water Act? In
those cases, would the federal Clean Water Act allow discharges of unlimited quantities
of toxic poisons into those waterbodies, even if a portion of those poisons eventually
flowed downstream to navigable-in-fact waters?

The scope of Clean Water Act jurisdiction under future regulation is currently
under development. EPA and the Army have conducted and will continue to
conduct a transparent and robust public engagement process, meeting and listening
to stakeholders prior to issuing a proposal. EPA and the Department of the Army
are currently considering suggestions from states, local government, tribes, and
other stakeholders about which waters should be jurisdictional under the Clean
Water Act and which should not.

34. The Obama Administration implemented its definition of “Waters of the United States”
for several weeks in 2015. Has the EPA conducted any analysis of how easy or difficuit
it was to administer the Rule during that time? If not, why have you not conducted that
analysis?

The EPA did not conduct an analysis of the administration of the 2015 Clean Water
Rulc during the approximately six weeks that it was in effect in 37 states. The Army
Corps of Engineers has the day-to-day responsibility for conducting jurisdictional
determinations with respect to the permitting program under section 404 of the
Clean Water Act,

(9%
v

. In an interview with the National Cattlemen’s Beef Association, you said that, “The
Obama Administration reimagined their authority under the Clean Water Act and defined
a ‘water of the United States™ as being a puddie ...”"” The Obama Administration rule
expressly exempts “puddles” from the definition of “waters of the United States?” See 33
C.F.R. §328.3(b)(4)(vii).

a. If you were previousty aware of this exemption, why have you repeatedly
mischaracterized the rule?

b. If you were not previously aware of this exemption, do you retract your
statement? If you will not retract your statement, plcase explain why.

" “EPA Administrator Scott Pruitt Urges Ranchers to File WOTUS Comments,”

hups Ay voutube com/watehyy v TV S Wb DO,
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Mouch of the concern raised about the 2015 Clean Water Rule focused on lack of
clarity, uncertainty, and confusion in the implementation of this rule. While the
Rule did exclude “puddles” from regulation, the Rule did not define the term. Many
stakeholders expressed concern that the agencies would regulate features such as
wet spots and tire ruts in farm fields because such features were not expressly as
“puddles.” clarity and predictability are among the critical goals of the current
rulemaking effort.

36. You also stated that the Obama Administration reimagined their authority under the
Clean Water Act and defined a ‘water of the United States’ as being . . . ephemeral
drainage ditches.”'® The Obama Administration rule expressly exempts “[d]itches with
ephemeral flow that are not a relocated tributary or excavated in a tributary” “puddles™
from the definition of “waters of the United States?” See 33 C.F.R. §328.3(b)(3){i).

a. If you were previously aware of this exemption, why have you repeatedly
mischaracterized the rule?

b. If you were not previously aware of this exemption, do you retract your
statement? If you will not retract your statement, please explain why.

The 2015 Clean Water Rule would regulate ephemeral drainage ditches that are a
relocated tributary or excavated in a tributary.

37. What specific provision of the Clean Water Act or Administrative Procedure Act gives
EPA the authority to alter compliance dates, not merely effective dates, for standards
lawfully promuigated under 33 USC 1311(b)(2)?

EPA promulgated the 2015 Steam Electric ELG Rule pursuant to its legal
authorities under the CWA, particularly sections 301(b), 304(b), 306, and 307(b)
and (c) of the Act. Together, Sections 301(b) and 304(b) authorize EPA to establish
effluent limitations guidelines based on Best Available Technology Economically
Achievable. Section 306 authorizes EPA to establish Standards of Performance for
New Sources, and Sections 304(b) and (c) authorize EPA to establish pretreatment
standards for new and existing sources. Moreover, Section 304(m)(1)(A) and 301(d)
authorize EPA to review its pretreatment standards for possible revision every year.
EPA’s authority for the Postponement Rule rests upon the same authorities as the
2015 Steam Electric ELG Rule and that meet the definition of “tributary” set forth
in the rule.

B <EPA Administrator Scott Pruitt Urges Ranchers to File WOTUS Comments,”

hupsAwwvw youiibe comdwarch v oy T VA4 Wb DO,

Page 24 of 71



38.

39.

38

The Clean Water Act prohibits compliance dates that extend more than three years from
the issuance of new effluent guidelines (EGs). In what specific statutory provision did
Congress allow EPA to flout that requirement by postponing until 2020 the compliance
deadline of an EG issued in 20157

The statutory provisions in Section 301 requiring that effluent limitations be
achicved no later than three years after promulgation, and in no case later than
March 31, 1989, CWA section 301(b)(2)(C)-(F), could be read to apply only to BAT
effluent limitations promulgated before 1989, with the statute being silent with
regards to BAT effluent limitations promulgated thereafter. The statute also
contcmplates periodic review and revision of those guidelincs, and implements thosc
provisions through its CWA section 304(m) process. But the statute is silent about
the deadline for effluent limitations and standards derived after 1989,

EPA explained that it is delaying the compliance deadlines of the steam electric power
generating EGs because of costs to regulated industry. However, EPA estimated only
28% ol coal-burning plants—and only approximately 12% of power plants overall—
would incur any costs from the rule at all. Even among that small subset, almost all of
those plants would incur costs less than 1% of the company’s revenue.
a. Do you disagree with those figures? If so, explain your disagreement.
b. To what extent did you consider the EG’s exlensive public health benefits when
deciding to dclay the compliance deadlines?
¢. Do you believe that the incremental costs to industry outweighed the public health
and environmental benefits of the EGs? If so, explain why.

EPA is currently collecting additional data on such things as changcs that have
taken place in the industry subsequent to the analysis supporting the 2015 Rule as
part of its commitment to rcconsider the technology bases of the new morc stringent
limits on the flue gas desulfurization (FGD) and bottom ash waste streams that were
cstablished in the 2015 Rule.

Extensive consideration was given to estimated public health benefits of the 2015
Rule, as well as the costs, and regulatory options. Petitioncrs raised serious concerns
about the costs and impacts of the 2015 Rule. After eonsidering those concerns, as
well as public comment in response to EPA’s June 2017 proposed rule to postpone
certain compliance dates, EPA finalized a rule in September 2017 postponing
certain 2015 Rule compliance datcs, and announeed EPA’s intention to conduct a
subsequent rulemaking potentially revising the limits for those wastestreams for
which the compliance dates were postponed. EPA’s action to postpone those
compliancc dates in the 2015 Rule was intended to prescrve the status quo for FGD
wastewater and bottom ash transport water while EPA completes its next
rulemaking.
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EPA acknowledges that postponement of the compliance dates may lead to a delay
in the accrual of some of the benefits attributable to the 2015 Rule. The 2015 Rule
assumed that steam electric plants would comply with the new, more stringent
requirements no later than 2023, including implementation of new control
technologies over a five-year compliance period, according to their permit renewal
schedule. However, if EPA did not postpone the compliance dates, industry would
likely incur these costs, irrespective of what EPA determines as the final limits for
FGD wastewater and bottom ash transport water. EPA determined that the
estimated foregone costs to industry warrant the postponement of compliance dates
in the 2015 Rule.

The Sate Drinking Water Act permits EPA to “fill not more than thirty scientific,
engineering, professional, legal, and administrative positions within the Environmental
Protection Agency without regard to the civil service laws.” 42 U.S. Code § 300j-10.
These appointments may be made where the Administrator deems such action necessary
to the discharge of his functions as they relate to Title X1I of the Public Health Service
Act (42 U.S.C. 300f et seq.) (relating to safety of public water systems). These
individuals are exempted from certain other Executive Branch requirements, including
the Trump Ethics Pledge. In an August 18, 2017 letter to GAO, Senator Whitehouse and
1 wrote: “LPA has utilized its SDWA authority to hire a number of non-Senatc-confirmed
political appointees, some of whom are serving in supervisory positions and in roles that
raise ethical questions.” Based on documents provided by EPA, it appears that scme
individuals may still be serving as administratively determincd appointees. These
appointees have been permitted to work on projects with essentially no check on their
ethical or financial conflicts. Also, many of these appointees appear to have had EPA e-
mail accounts that were created and used by them for weeks and even months before their
stated appointment date -- in somc cases nearly 4 months before.
a. What is EPA’s policy on the length of time an employee is allowed to serve under
the SDWA authority without having to complete a financial disclosurc form, or
complete a recusal statement (il nccessary)?

All Administratively Determined (AD) appointces receive initial ethics
training pursuant to 5 C.F.R. § 2638.304. While the regulation allows
agencies up to three months to provide that fraining, EPA typically ensarcs
that the new AD appointees receive the ethics training within their first two
weeks. This training is conducted personally by EPA’s cthics officials in the
Office of General Counsel rather than online. EPA requires that all AD
appointees complete the public financial disclosure report, the OGE 278, and
adheres to the regulatory deadlines sef forth at 5 C.F.R. § 2634.201(b), which
requires filing within the first 30 days. Please note, however, that the Agency
may grant filing extensions as set forth at 5 C.F.R. § 2634.201(f).

b. What safeguards are in place to ensure that employees hired under the SDWA

authority do not work on matters that may trigger a conflict before they submit
their financial disclosure form and complete any necessary recusal statement?
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EPA Ethics delivers initial ethics training in person (or, for appointees who
are in regional offices, via conference call or video conference) to all
Administratively Determined (AD) appointees. In that training, they
specifically address conflicts of interest and impartiality, and inform the
appointee about recusal issues. When the appointee files the financial
disclosure report, EPA Ethics can more accurately assess possible financial
conflict of interest issues and determines whether the appointee should issue
a written recusal statement. If necessary, EPA Ethics drafts that document.

c. For each appointee hired under the SDWA authority, please provide the date of
their appointment; the date the appointment ended (if any); and the specific
projects they worked on while serving as an administratively determined
appointee.

Please sce Attachment 1.

d. For each employee hired by the EPA under the SDW A authority, Schedule C
authority, or as Non-Career SES, provide the date on which their EPA ¢-mail
address was created, and the date of their appointment, whether they worked at
EPA in any capacity prior to their appointment date and if so, what capacity.

Please see Attachment 1.

41, In response to questions from Senator Merkley, you testified that a “Red Team / Blue
Team” exercise to re-examine the underpinnings of climate science is still “under
consideration™ at EPA. According to Jim Lakely, the communications director of the
Heartland Institute, EPA has “reached out to the Heartland Institute to help identify
scientists who could constitute a red team,” and the Heartland Institute had been “happy
to oblige.”"?

a. Is Mr. Lakely telling the truth that EPA representatives reached out to the
Heartland Institute for help identifying scientists who could participate in a Red
Team/Blue Team exercise? If yes, why did EPA choose to eontact the Heartland
Institute?

b. Have representatives of the Heartland Institute provided representatives of EPA
with a list of “scientists who could constitute a red team™? If yes, who are the
Heartland Institute’s proposed participants?

c. Have any EPA representatives consulted with any other organizations,
corporations, or individuals about potential individuals who could participate in a
Red Team/Blue Team exercise? If yes, provide the names of those organizations,
corporations, or individuals consulted, and the names of any proposed
participants.

' hitp://www.washingtonexaminer.com/trump-administration-lining-up-climate-change-red-team/article/2629 124

Page 27 of 71



42.

41

d. Do you know the names of any individuals or organizations who have contributed
to the Heartland Institute? If yes, please provide the names of any such
individuals or organizations with whom you have met in your capacity as EPA
Administrator.

e. Please provide a copy of all documents {including emails, white papers, meeting
agendas, powerpoint presentations, memoranda and other matcrials) received or
obtained by EPA related to the “Red Team/Blue Team™ climate science effort.

Administrator Pruitt encourages an open, transparent debate on climate science —
with a Red Team/Blue Team exercise being an option discussed to learn more about
the questions around climate science.

A press report indicates that EPA’s Office of the Chief Financial Officer established a
target for Region 9 to reduce their FTEs by 10% by the end of FY 18. Has the CFO or
anyone in the Administrator’s oftice provided other EPA regional offices or program
offices with targets for reducing personnel by a specified percentage? 1[ so, please
provide cach of the targets. Please also provide any document from the CFO or the
Administrator’s office communicating an FTE ot staff reduction target to any EPA region
ot program office for FY 18 or future fiscal years.

The President’s Budgets for FY 2018 and FY 2019 include proposals for significant
staffing reductions and those levels were considerations in the establishment of
internal planning targets which were to be revaluated after appropriations bills are
passed and during the development of EPA’s Operating Plan. The effort is on-going.
Recent flat-lined appropriations in the majority of EPA’s program projects,
combined with payroll growth, have created challenges in mecting program
requirements that are addressed with contracts or with grants. Taken together,
these trends mean the agency must carefully mauage workforce levels. Specific
impacts vary depending on organizations’ current staffing levels and attrition
rather than a set percentage.
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Starting point
Onboard FTE | interim FTE

Office or {data as of | TargetforEnd
Region 9/25/17) of FY 2018

OA 362.6 3403
OAR 1,106.7 1,085.2
OARM 652.0 646.8
OCFO 291.0 300.8
ocsep 979.0 932.5
OECA 667.2 670.0
Ol 325.9 3649
0OGC 2221 196.8
OlG 2675 270.0
OITA 718 68.1
OLEM 468.5 456.4
ORD 1,619.9 1,463.7
ow 552.3 533.2
RO1 514.9 535.9
RO2 7521 715.7
RO3 7647 713.5
RO4 877.0 858.3
ROS 1,008.1 979.5
RO6 739.9 677.5
RO7 445.6 449.0
ROB 512.5 478.3
RO9 699.5 652.1
R10 5229 478.5
Total 14,423.6 13,867.0

43. A recent report®® indicates that, at a proposed superfund site in Chattanooga, EPA is only
taking the most protective clean-up measures at properties where children currently live.
EPA cannot possibly know whether families with children will one day move into homes
that EPA isn’t cleaning up because children don’t currently live there, And EPA cannot
possibly know which homes children visit frequently.

a. Is the policy described in the report accurate? If not, please fully describe any
inaccuracies.

b. If the policy described in the report is accurate, please provide all documents
(including emails, memos, white papers, analysis, mecting minutes and
correspondence) related to any policy decision that limits the most aggressive
cleanup measures to sites that currently have children residing on the premises.

 http://amp.timesfreepress.com/news/local/stary/2018/jan/1 5/dozens-chattanooghomes-sitting-toxic-

site/d61286/7__twitter_impression=true
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The Chattanooga Free Times press report is partially accurate with respect to the
prioritization of the of the cleanup of impacted properties under the time-critical
removal process at the Southside Chattanooga Lead Site. In an effort to minimize
residents’ exposure to highly contaminated soil, EPA’s Superfund program is
utilizing both removal and remedial cleanup authorities to expeditiously address the
contamination at the Southside Chattanooga Lead Site. Currently, cleanup activities
are being conducted under removal authorities. As a result, property cleanup is
primarily based on detected lead concentrations above the removal management
level of 1,200 milligrams per kilogram (mg/kg). In addition, special considerations
are also provided to properties with children.

On January 18, 2018, the site was proposed for listing on the National Priorities List
(NPL). Inclusion of the site on thec NPL will allow additional resources to be
allocated to address the contamination under the remedial program. EPA expects
that residential properties, regardless of nature of occupancy, with lead
concentrations above the anticipated site-specific cleanup level (360 mg/kg) will be
addressed under the remedial process.

44. The President issued an Executive Order saying that for every rule an agency writes, two
rules have to be repealed such that the net costs to industry are zero. However, the White
House issued guidance on implementing this executive order that says that rules that
address critical health matters could be exempted from the two-for-one repeal
requirement. Does EPA plan to exempt its rule revising the Lead and Copper Rule from
the two-for-one Executive Order? If not, why not, since the Rule does relate to a critical
heaith matter?

In reviewing an update to the Lead and Copper Rule, EPA assesses potential costs.
Any decisions regarding costs will be based on the substance of the rule, which is
still in the rulemaking process.

45. Coal ash is laden with toxic pollutants and heavy metals, and is second only to mine
waste as the largest industrial waste stream in country. On April 17, 2015, the EPA
published a final rule regulating the disposal of coal ash, also known as “coal combustion
residuals” (CCR), from power plants.>' Among other things, the CCR rule established
vital rules to protect groundwater resources, to protect local communities from toxic
windblown dust,?? to reduce the risk of catastrophic failure (i.e., collapse) of surface
impoundments, and to maintain records of compliance with those rules. You became
EPA Administrator on February 17, 2017. On April 17 and May 31, 2017, lawyers for
power plants asked to you reconsider a laundry list of provisions in the CCR rule. On

21 80 Fed. Reg. 21,302 (Apr. 17.2015).
22 See, e.g.. Sabrina Shankman. /s Coal Ash Killing This Oklahoma Town? . INSIDE CLIMATE N
available at hupsinsidectimuteneysore/news 100020 1 6/coul-ush-k it g -hokoshe-ol dahoma

June 13,2016,

having-fup-caneer-asihma,
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September 13, 2017, you replied that, “After reviewing your petitions, | have decided that
it is appropriate and in the public interest to reconsider the provisions of the final rule
addressed in your petitions, in light of the issues raised in your petitions, as well as the
new authorities provided in the recently enacted Water Infrastructure Improvements for
the Nation Act, Pub. L. No. 114-322, 130 Stat. 1628 (2016).”%

You appear to have granted reconsideration of every provision requested by the electric
power sector in their two petitions for reconsideration. [s that a correct reading of your
letter? If not, which provisions are you rcconsidering?

EPA has agreed to reconsider a number of provisions of the CCR rule. The U.S.
Court of Appeals for the D.C. Circuit ordered EPA to submit a status report
indicating which provisions of the final CCR rule were being or were likely to be
reconsidered by the agency and a timeline for their reconsideration. EPA filed that
status report on November 15, 2017, indicating that the following provisions were or
were likely to be reconsidered. These included issues that were before the Court as
well as those that were not:

Provision Description

Issues Before the Court

40 CFR 257.50(c), 40 CFR 257.100 EPA Regulation of Inactive Surface
Impoundments

40 C.F.R 257.53 ~ definition of beneficial use | The Criteria for Determining Whether
Activitics Constitute Beneficial Use or

Disposal
40 CFR 257.95(h}2) Use of Risk-Based Alternative Standards for
Remediating Constituents Without an MCL
40 CFR 257.53 — definition of CCR pile The criteria for determining Whether a Pile

will be Regulated as a Landfill or as
Beneficial Use

40 CFR 257.96-98 Regulatory Procedures Used to Remediate
Certain Non-Groundwater Releases

40 CFR 257.73(a)(4), 257.73(d)(1)iv), Requirements for Slope Protection on Surface

257.74(a)(4), 257.74(d)(1)(iv) Impoundments, Including Use of Vegetation

40 CFR 257.103(a) and (b) Whether to Allow Continued Use of Surface

Impoundments Subject to Mandated Closure
if No Capacity for Non-CCR Wastestreams
40 CFR 257.50(e) Regulation of Inactive Surface
Impoundments, Including Legacy Ponds

** hitps://insideepa.com/sites/insideepa.com/tiles/documents/sep2017/epa2017_1860.pdf
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40 CFR 257.100

Exemption for Certain Remediation and Post-
Closure Requirements for Inactive Surface
Impoundments that Close by April 17, 2018
Note: EPA completed reconsideration of the
issues associated with this claim. See 81 Fed.
Reg. 51,802 (August 5, 2016).

Appendix 1V to 40 CFR 257.93(b), 257.94(b),
257.95(b), 257.95(d)(1)

Addition of Boron to the List of Constituents
that Trigger Corrective Action

Issues Not Before the Court

40 CFR 257.97

Whether to Allow Modification of the
Corrective Action Remedy

40 CFR 257.90

Whether to Suspend Groundwater Monitoring
Requirements Where “No Migration™
Demonstration is Made

40 CFR 257.98(c)

Whether to Allow Alternate Period of Time to
Determine Remediation is Complete

40 CFR 257.104

Whether to Allow Modification of the Post-
Closure Care Period

40 CFR 257.101, 257.102

Whether to Allow CCR to be Used to Close
Surface Impoundments Subject to Mandated
Closure

40 CFR 257.53

Clarify Placement of CCR in Clay Mines

46. Please provide a copy of all documents (including emails, white papers, meeting agendas,
powerpoint presentations, memoranda and other materials) received or obtained by EPA
related to the April 17, 2017 petition for reconsideration from the Utility Solid Waste
Group, and the May 31, 2017 petition for reconsideration from AES Puerto Rico.

EPA received two documents related to the April 17, 2017, petition: (1) a petition
and cover letter from AES Puerto Rico, and (2) a petition from USWAG. These

documents are attached (Enclosures).

47.

Section 2301 of the WIIN Act®* allows EPA to approve state-administered CCR

regulations to operate in lieu of certain federal CCR regulations. Will you ensure that
any state programs you approve are at least as protective of human health and the
environment as the EPA’s 2015 CCR rule?

3 Codified at RCRA section 4005¢d), 42 U.S.C. 6945(d).
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Yes, the agency will ensure that any state programs that arc approved mcet all of
the requirements for approval under the WIIN Aet, including that the be “at least
as protective as the 2015 CCR rule or successor regulations.” In order for EPA to
approve a state program, the statute requires that a state provide “evidence of a
pcrmit program or other system of prior approval and conditions under State law
for regulation by the State of coal combustion residuals units that arc located in the
State.” See 42 U.S.C. 6945(d)}(1){A). As noted, the statute also requires that the
program be “at least as protective as” the federal CCR rule. Moreover, in EPA’s
Interim Final Coal Combustion Residuals State Permit Program Guidance
Document, EPA states in many places that the state must submit cvidence that their
program is at least as protective as the federal CCR rule and that this determination
is subject to public notice aud comment. EPA has been working with our state
partners to ensure that their programs meet the statetory standard.

As a former state attorney general, you know that laws are only effective insofar as
regulated entities believe they will actually be enforced. Could the unavailability of
citizen enforcement make a state program less protective of human health and the
environment, or is it irrelevant? Please fully explain your response.

Citizen enforcement of environmental laws can support governmental actions and
foster deterrence and thus may be a relevant consideration when state legislatures
are designing environmental programs. However, citizen suits also may take
positions that are contrary to a state’s interpretation of its own laws, creating
confusion. Ultimately, a dccision by a state legislature whether or not to include
citizen suit provisions in their statutes should be left to that lcgislature, taking into
account the needs of the state and the environmental program being addressed.

For each inactive surface impoundment currently subject to the 2015 CCR rule, please
provide:

The site’s name;

The site’s location;

The amount of coal ash disposed of in the site;

The number of people living within 3 miles; and

Any waterbodies or public water supplies located within 3 miles of the site.

ope g

Based on information that electric utilities posted on their CCR websites, EPA is
aware of 113 inactive surface impoundments. The 2015 CCR rule defines an inactive
surface impoundment as “a CCR surface impoundment that no longer receives
CCR on or after October 19, 2015, and still contains both CCR and liquids on or
after October 19, 2015.” Thc attached table shows available information on the
name and location of the 113 CCR units (Enclosurc). EPA does not have the
information to answer parts ¢ through e of the question, as facilities are not
required to report such information to EPA under the current regulations,
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50. One of the companies that requested you reconsider the 2015 CCR rule, AES-Puerto
Rico, appears to maintain a five-story pile of coal ash in Guayama, Puerto Rico. Has
EPA received complaints about fugitive emissions from this waste pile? Has EPA
investigated whether Hurricane Maria affected this and other waste piles in Puerto Rico?
Please provide a copy of all documents (including emails, whitc papers, meeting agendas,
powerpoint presentations, memeoranda and other materials) received or obtained hy EPA
regarding off-site migration of coal-ash caused by Hurricane Maria. What precautions is
EPA taking to cnsure that weather events do not cause the release of coal ash?

On October 12,2017, a team of EPA officials assessed the AES power plant (o
evaluate, among other things, potential spills or oil discharges, the stormwater
collection and discharges system, and the wastewater treatment system. The
assessment revealed that the power plant was structurally sound, oil spills were not
observed from the diesel storage areas, and coal combustion residuals (CCR) had
not migrated. EPA did not observe any discharge of CCR or Agremax material into
wetlands. The stormwater management systcm implemented at the power plant
appears to have prevented Agremax material and coal from discharging into the
wetlands. A copy of the assessment information for the facility is cnclosed.

It should be noted that the power plant had been shut down until just recently.
Some structures, such as metal sidewalls and portions of the conveyors, were
impacted by the storm and they were being repaired. The power plant remained out
of operation until the Puerto Rico Electrical Power Authority (PREPA) requested
that AES hegin to produce power. AES began to producing power the week of
February 12th, 2018.
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Senator Booker:

51. The EPA has conceded that dangerous toxic and carcinogenic substances at dozens of
Superfund sites are not adequately under control. The agency has also acknowledged that
recent hurricanes have washed unknown amounts of chemicals from multiple Superfund
sites into waterways. A recent analysis showed that 327 Superfund sites, 35 of which are
in New Jersey, are at a risk of flooding due to climate change. In response to these
findings, the Government Accountability Office (GAO) has agreed to investigate the
risks to human health and the environment posed by natural disasters’ impacts on
Superfund sites.

a. Do you agree that EPA must design Superfund remedics that account for climate
change?

b. Have you directed EPA staff to determine which Superfund sites may require
additional remedies or precautions to be taken due to climate change?

c. Can you please specify any additional resources that EPA may need to help
remediate these sites?

EPA agrees that to meet its mission of protecting human health and the
environment, Superfund cleanup remedies must be designed to account for the
impacts of extreme weather events. The agency’s existing processes for site cleanup
planning and implementation provide a robust structure that allows consideration
of these impacts. EPA integrates extreme weather vulnerability analyses and
adaptation planning throughout the Superfund process, including when conducting
feasibility studies, remedial designs and remedy performance reviews. Due to wide
variation in the location and geophysical charaeteristics of contaminated sites, the
nature of remedial actions at those sites, and local or regional climate and weather
regimes, a place-based strategy is the most effective method to achieve this.

In 2012, the agency conducted a Superfund program assessment to: (1) identify
extreme weather impaets most likely to affect remedies that are commonly used for
contaminated groundwater, soil, or sediment; (2) evaluate assoeiated vulnerabilities
of the remedies; and (3) establish adaptation strategies for new and cxisting
remediation systems. Since that time, EPA has been working to raise awareness
among stakeholders, including Superfund site remedial projcet managers, about the
importance of cvaluating and addressing extreme weather vulnerabilities to cnsurc
the continued protectiveness of remedies. The agency also continucs to develop
technical guidance, informational tools and training to assist site managers in
integrating extreme weather vulnerability analyses and adaptation planning
throughout the Superfund process.
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52. On May 22, 2017, the Supertund Task Force was established to "provide
recommendations...on how the Environmental Protection Agency (EPA) can streamline
and improve the Superfund program.” The report’s recommendations were released in
July 25, 2017. The EPA has stated that the Superfund Task Force kept no records of the
analysis used to form recommendations for the Superfund program.

a. s this correct? Did the Agency keep no records of the analysis used to form
recomnicndations?

b. Ifitis correct, please provide justification or reasoning for the lack of record
keeping when compiling a report that would shape the management of the
Superfund program.

As I indicated at the hearing, the Agency has responded to various requests for
records regarding this issue to both Congress and inquiries received via Freedom of
Information Act.

Sites Targeted for Immediatc Intense Action: In developing the “immediate, intense
action” list, senior carcer Superfund staff at EPA headquarters and in each region
were consulted and identified potential sites that may be worthy of special attention
now or in the future to advance those sites through the cleanup process. The
recommended sites represent the EPA regions’ best professional judgment where
the Administrator’s involvement would facilitate site progress. The Administrator
reviewed the recommendations and personally sclected the sites for inclusion, The
list includes sites that require timely resolution of specific issues to expedite cleanup
and redevelopment efforts. The specific issue or milestone that may benefit from the
Administrator’s attention is noted for cach site on the list, which can bc found on
the EPA website at: https://www.epa.gov/superfund/superfund-sites-targeted-
immediate-intense-action.

The list is designed to spur action at sites where opportunitics exist to act quickly
and decisively. The Administrator will receive regular updates on each of these sites.
Further, the list is intended to be dynamic and sites will move on and oft the list as
appropriate. At times, there may be more or fewer sites based on where the
Administrator’s attention and focus is most nceded.

Redevelopment Focus List: In formulating the redevelopment focus list, KPA
headquarters staff reached out to the EPA regional Superfund Redevelopment
Initiative (SRI) coordinators to inquire about sites where there has been a strong
interest in reuse or at sites appearing to have the strongest near-term reuse
potential. This inquiry formed an initial list. Consistent with the Task Force
Recommendation #33: Focus Redevelopment Efforts on 20 NPL Sites with
Redevelopment Potential and Identify 20 Sites with Greafest Potential Reuse, EPA
headquarters staff then narrowed the list based on the following criteria:

* Previous outside interest

= Transportation access

= Land values

= Other critical development drivers.
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This refined list of sites was shared with the Agency’s regional Superfund offices,
which vetted the sites with SRI experts, remedial project managers, attorneys and
regional management. The regional offices also contacted property owners, as
appropriate, to let them know that EPA was considering their sites for the list, and
reached out to EPA’s state counterparts to ask if they had additional sites with
redevelopment potential that the Agency should consider. Once EPA headquarters
and the regions reached agreement, the list was made public.

The Redevelopment Focus List is intended to easily direct interested developers and
potential owners to Superfund sites with redevelopment potential. EPA plans to
focus redcvelopment training, tools and resources towards the sites on this list. The
Agency also plans to work with developers interested in reusing these and other
Superfund sites; identify potentially interested businesses and industries to keep
them apprised of redevelopment opportunities; and continue to engage with
community groups in cleanup and redevelopment activities to promote the
successful redevelopment and revitalization of their communities. This list is
intended to be dynamic with sites moving on and off the list as appropriate.

The current list of sites may be found at: https:/www.epa.gov/superfund-
rcdevelopment-initiative/superfund-redevelopment-focus-list

For additional information about the Superfund Redevelopment Initiative, please go
to: https://www.epa.gov/superfund-redevelopment-initiative

In response to the Superfund Task FForce recommendations issued on July 25, 2017, you
developed multiple priority lists of Superfund sites, including a list for sites targeted for
“immediate, intense action” and the “Redevelopment Focus™ list that highlights sites that
can create potential commercial and development opportunities.
a. How did you pick the sites to include on these lists? What specific criteria did
you use?

As to the Superfund Special Emphasis List, all 10 Regions were asked to
submit their recommendations on sites that could benefit from attention and
involvement. From the list submitted, the Agency selected the ones to be
listed initially. EPA originally anticipated a list of 10 would be the metric.
However, with discnssion and review of those submitted, the list expanded to
21.

As to the Redevelopment Site list, all 10 Regions again submitted

recommendations for the list. The career staff in EPA’s Office of Land and
Emergency Management made the final recommendations to me.
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b. What process do you intend to use in removing and adding sites to these lists?

As to the Superfund Special Emphasis List, the expected milepost or
achievement nceding attention is listed at the outset. Once that is achieved
and absent a new milepost needing attention, the site wonld be deleted from
the list. As to adding sites, the same process as originally employed will be
replicated quarterly.

As to the Redevelopment List, a site will be removed once it has had an
effective contraet to reuse or it is apparent it is not viable, the site would be
removed. Additions would come in the manncr above with quarterly
recommendations from the Regions to the career headquarters Superfund
staff.

¢. In what ways does the listing of thesc sites affect cleanup, construction, and
revitalization efforts?

As to the Superfund Special Emphasis List, the listing has brought a focus
and urgency to both the Potentially Responsible Parties and to those who are
directly responsible to effect clean up and interact with the Potentially
Responsible Parties. What the boss inspects, the employees respect. We have
already seen sites stalled for years come to final pathway to resolution.
Additionally, we have seen other sites move through my approval on to the
remediation pathway.

As to the redevelopment list, this allows those partics interested in developing
Superfund sites to focus on a few promising sites rather than sifting through

1344 sites. It also will allow potential third party dollars to be used in cleanup
and more quickly return the property to productive use.

d. Do you plan to release a report or follow up on the progress made at the sites on
these lists?

The status of the sites is monitored, partieularly on the Special Emphasis List
very frequently. We will update and revise after each quarter and will
transparently report on additions and deletions, which will be available at
https://www.epa.gov/superfund/superfund-task-force.
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' 54, The Diamond Alkali site in Newark, New Jersey is on your list of Superfund sites
targeted for “immediate, intense action” — will you be working as quickly as possible to
implement the Record of Decision for the lower 8 miles of the Passaic River?

Yes, EPA will continuc to work as quickly as possible to implement the Record of
Decision (ROD) for the lower 8.3 miles of the Passaic River. The designation as a
special emphasis site is intended to maintain a focus on the high priority clcanup
actions that are necessary as we continue to oversee the design work for the bank-to-
bank dredging and associated work.

After the ROD was signed in March 2016, EPA negotiated and signed a settlcment
agreement with Occidental Chemical Corporation (QCC) in September 2016 for
OCC to perform the remedial design for the selected remedy. Signing a settlement
agreement for a $165 million remedial design in six months was an unprecedented
accomplishment for EPA. The schedule for the remedial design estimated in the
ROD was approximately four years. More than one year into the design, OCC,
under EPA oversight, is still on schedule to complete the design by 2020.

55. When you commissioned the Superfund Task [Force on May 22, 2017, you nominated
Albert Kelly, who previously was CLO and President of Oklahoma-based SpiritBank, as
its Chairman. Thirteen days prior to his appointment, he was ordered by the Federal
Deposit Insurance Corporation (“FDIC™) to pay a civil penalty of $125,000 after he
"enter[ed] into an agreement pertaining to a toan ... without FDIC approval." Two months
later, thc FDIC issued a lifetime ban prohibiting Mr. Kelly from managing financial
institutions after determining that his violations "demonstrated ... unfitness to serve as a
director, officer, [and] person participating in the conduct of the affairs or as an
institution affiliated party of the bank, [or] any other insured depository institution."

a. The FDIC has banned Albert Kelly from banking for life because he
"demonstrated ... unfitness to serve as a ... person participating in the conduct of
the affairs ... [of] any ... insured depository institution."

i.  Will he be managing or providing advice on Superfund program funding
or any other program funding in his role as Senior Advisor?
ii. If so, what is the nature of these responsibilities?
iii.  Will you ask him to recuse himself from any specific agency activities or
issue areas as a result of the banking ban?

b. Wecre you aware of the FDIC investigations when you named him as Chair of the
Superfund Task Force?

c. Were you aware of the I'DIC investigations when you named him as Senior
Adviscr

There is no federal ethics correlation between the FDIC matter and Mr. Kelly’s
service to EPA.
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Proper financial management of the Superfund program is critical to its success. Since
1999, federal funding for the Superfund program has declined from about $2 billion to
about $1.1 billion annually, and the rate of contamination threat reduction at Superfund
sites has declined. During your hearing, you repcatedly stated that you had visited states
throughout the country and discussed the Superfund and that the cleanup of sites would
require “‘direction and leadership.” The Chairman of the Superfund Task Force is charged
with developing and implementing recommendations to improve the work of the
Superfund program.

a. Mr. Kelly had no previous experience in ¢cnvironmental policy or management
when you named him to Chair the Superfund Task Force.

i. Whal experience did he have that you believe qualified him to serve as
Chair?

ii. What experience docs he have that you believe qualify him to serve as
your Senior Advisor?

b. What responsibilities was Albert Kelly given as Chairman of the EPA Superfund
Task Force during the production of the Superfund Task Force
Recommendations? What is his role and responsibility as Chair now that the Task
Force has released its rccommendations?

¢. What responsibilities was Albert Kelly given as Senior Advisor at the LPA? What
specific policy areas and progtams will he be responsible for in this role?

Mr. Kelly has years of leadership positions from our home state of Oklahoma that
has suited him to work with the Director of the Office of Superfund Remediation
and Technology Innovation to facilitate Superfund reform. During the production
of the Superfund Task Force Recommendations, Mr. Kelly was my leading
appointee who spearhcaded the effort while compiling the suggestions of career
staff, Since the production of the recommendations up until his resignation from the
Agency, he lead the cfforts to begin the implementation of the recommendations.

When you decided to move forward with the process to potentially weaken the
Agricultural Worker Protection Standard requirements, what steps did you take to comply
with Executive Order 12898, which requires EPA to identify and address the
disproportionately high and adverse human health effects of its activities on minority and
low income communities?

In response to stakeholder concerns, in December 2017, EPA released a Fedceral
Register Noticc to initiate the process to revise certain requirements in the Worker
Protection Standard (WPS) and Certification of Pesticide Applicators Rule. By the
end of fiscal year 2018, EPA expects to publish a Notice of Proposed Rulemaking to
solicit public input on possible revisions to the WPS requiremcnts for minimum age,
designated representatives, and application exclusion zoncs, and the minimum age
requirement for certificd applicators. While the agency seeks public input on these
possihle changes, the compliance dates for the two rules remain in effect. EPA
remains committed to protecting agricultural workers who handle and apply
pesticides. Any possible revisions included in the proposed rulemakings will comply
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with all applicable statutory requirements and executive orders, including Exccutive
Order 12898.

Despite proposing drastic cuts to EPA’s budget, you are spending taxpaver dollars on
questionable expenses such as paying $25.000 to install a custom-made. soundproof
phone booth in vour office.
a. Have you used this $25,000 phone booth for any calls with representatives of oil
and gas companies?

No.

b. Will you provide to this committee within 10 days a log ol all of the calls you
have made from this phone booth?

This is a secure phone line and room to be used for secured conversations
with administration officials. This was an update to the building. For the
information of the Committee, the upgrades and maintenance to the two
main North and South portions of this 1930’s era grand building is
approximately $6 million every year out of EPA’s most recently annual
appropriation of $7.9 billion.

Despite a tradition of EPA reimbursing the Justice Department for their work in holding
polluters accountable for Superfund clean ups, it was recently reported that you may
break with this precedent, directing your agency to not reimburse the DOJ for that work.
Do you plan on withdrawing EPA funding for the Justice Department’s Environment and
Natural Resources Division?

Cleaning up the nation’s Superfund sites and returning them to communities for
beneficial use is one of EPA’s top priorities. Under the President’s Budget for EPA,
up to $20 million will be provided for DOJ support for Superfund Enforcement to
focus on the highest priority sites, particularly those that may present an immediate
risk to human health and the environment.
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Senator Boozman:

60. Administrator Pruitt, I understand that EPA is currently reviewing procurement guidance
for the federal government’s purchasing of lumber and wood products. During the
Obama Administration, EPA issued procurement guidelines for lumber and wood
products that called for the use of wood and lumber certified by the Forest Stewardship
Council, leaving out wood grown on forests certified by the two major forest certification
systems in the U.S.: the American Tree Farm System and the Sustainable Forestry
Initiative. This guidance would have excluded of 4 million acres of Arkansas timber
eligible for federal procurement. Additionally, the Obama Administration’s guidance
runs directly counter to the regulations issued under USDA’s BioPreferred program, a
program created in the 2008 Farm Bill that sets federal purchasing requirements for all
biobased products and specifically recognizes eligibility from all three systems. What are
you doing to ensure the EPA does not arbitrarily pick winners and losers and prevent the
federal government from purchasing American timber?

EPA’s previous action ou this issue was carried out under the June 2015
“Implementing Instructions for Executive Order 13693: Planning for Federal
Sustainability in the Next Decade,” and was not an agency regulation. Based on
stakeholder concerns and interagency discussions, the EPA recommendation for the
lumber/wood product category was removed from the “Recommendations of
Specifications, Standards, and Ecolabels for Federal Purchasing” in December 2016.
Before further action on this product category, EPA will ensure coordination with
the USDA Forest Service and USDA Natural Resources Conservation Service,
Department of Energy, OMB, and CEQ to determine how forestry standards should
best be evalnated. Once the fcderal agencies have had time to come to consensus,
EPA would engage stakeholders to refine the guidelines pertinent to evaluating the
Jumber/wood recommendation. This process is intended to provide a transparent,
fair, and consistent approach to updating the EPA recommendation of forestry
certifications and assessing other commodities’ extraction/harvesting related
environmental impacts.
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Senator Ernst:

61.

63.

In two separate interviews shortly after the time of this hearing, you stated the need for
both RFS reform and RIN reform. During the confirmation process, you went to great
length to explain your intention to uphold the RFS. Can you please explain what you
think RFS reform entails? In Towa, this is a flashpoint and the continued rhetoric used
appears to contradict your promise to this Committee on the RFS.

There has been a heightened interest from a broad range of stakeholders advocating
for programmatic changes to the Renewable Fnel Standard (RFS) in order to
expand the use of higher ethanol blends and stabilize the costs of compliance. The
above referenced interviews were subsequent to a then-recent meeting with
government leaders at the White House which included representatives from your
office. As you may recall, concerns were expressed regarding the variability of
Rcnewable Identification Number (RIN) values, the impact of those costs on
obligated parties and the range of options government leaders and policy makers
should consider to strengthen the long-term viability of the RFS program. My
references to RFS or RIN reform in those interviews was merely a summation of
those discussions and associated concerns.

. Much has been said about finding a “win-win™ on the RFS and RINs, albeit not by you,

but by some Members of Congress. Would you agree that fixing the Reid vapor pressure
issue on E15 is a “win-win"? Doing so would reduce RIN prices, which some refineries
say they need, while also expanding the marketplace for biofuels.

Expanding the 1.0 pound per square inch (psi) waiver for RVP to E15 has been and
continues to be a part of RFS reform options expressed and supported by a range or
stakeholders. Senator Fischer has shown great leadership in the Senate on this issue
and, during the same interviews referenced in the preceding question, I discussed
the prospect of granting this type of waiver and have been assessing the legal and
technical considerations for an administrative action.

How aggressively will EPA pursue the RIN obligation from refineries that declare
bankruptey?
We, along with our colleagues across the federal government, will monitor any such

bankruptcy proceedings closely. However, we would treat each situation on a case-
by-case basis, so I am not able to comment further on this matter.
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64. The Pesticide Registration Improvement Act (PRIA) was first enacted in 2003 and
established a fee schedulc for pesticide registrations. It lists specific time periods for EPA
to make a regulatory decision on pesticide registration and tolerance actions submitted to
the Agency. The goal of PRIA was to create a more predictable and effective cvaluation
system for affected pesticide decisions and couple the collection of individual fees with
specific decision review periods. It also promoted shorter review periods for reduced-risk
applications.

PRIA has been tremendously successful, providing hundreds of millions of dollars in
funding to EPA and providing product developers with clarity on timelines for Agency
actions, and facilitating investment in research and development of new

products. Importantly, through these industry fees, it has also provided $1 million
annually in worker protection and pesticide safety training.

PRIA has becn reauthorized twice since it was first cnacted — in 2007 and 2012 — each
time by unanimous consent. It has been supported by large and small manufacturers of
agricultural and non-agricultural products, antimicrobial products, biotech companies,
and biopesticides, as well as labor and environmental advocates. The current law was set
to expire on September 30, 2017; however, an extension was included in the CR that
extends the authorization through February 8, 2018. H.R. 1029, the Pesticide Registration
Enhancement Act, which would reauthorize these authorities, passed the House by voice
vote on March 20, 2017, and was reported by the Scnate Agriculture Committec on June
29,2017.

a. Can you explain the likely impacts to worker protection programs and your ability to
regulate pesticides if PRIA is not reauthorized?

PRIA provides approximately 33 percent of the funding for EPA’s pesticide
program activities. Currently operating under the third iteratiou of the statute,
PRIA provides two funding sources to EPA’s pesticide program:

e One time registration service fees (i.e., PRIA fees) for the evaluation of
new applications submitted to the EPA; and

e Annual FIFRA maintenance fees assessed to products currently in the
marketplace, a significant portion of which are used to support the re-
evaluation of pesticides in order to meet the statutory deadline of October
1, 2022, for completing the first round of registration review.

PRIA’s anthorization expired on September 30, 2017, has been extended in short
term reauthorizations in each continuing resolution, and is now authorized
through March 23, 2018. Legislation reauthorizing PRIA is currently pending in
Congress. If the authorization expiration date is not furthcr extended or if PRIA
is not reauthorized by that date, pesticide applications submitted after that date
will no longer be subject to decision time periods. The two year sunsct provision
in FIFRA section 33(m) specifies fees be reduced in fiscal year 2018 by 40
percent below the levels in effect during fiscal year 2017, and by 70 percent in
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fiscal year 2019. Effective September 30, 2019, fee requirements under PRIA
would be terminated.

Additionally, if PRIA werc not reauthorized, $2 million per year for worker
protection activities, pesticide safety education programs, and partnership
grants, monies that currently come from PRIA funds, would not be available
and these programs would not be fundcd. Thesc activitics include:

¢ Developing and administering a pesticide safety training program that
will support a national network of pesticide safety trainers providing
worker safety training to migrant and scasonal farmworkers and their
families (National Farmworker Training Program);

e Developing pesticide education materials for workers, handlers, and
trainers on how to comply with WPS (cooperative agreement with UC-
Davis and Oregon State University); and

« Supporting National Pesticide Information Center (NPIC), a bi-lingual,
factual sourcc of information for professional and public audiences on
pesticide-related issues.

What would be the impact to farmers across my state and the country?

PRIA provides predictability and regulatory ccrtainty to all stakeholders
regarding the timing of pesticide registration decisions. In the absence of PRIA,
the statutory timelines would no longer exist and applications to register new
pest control tools would be reviewed as resources were available. However, EPA
would not be in a position to guarantee a registration decision timeline with any
certainty. Farmers in need of new pest control tools would be greatly impacted
as they may not be able to timely adopt new technologies to address their pest
management needs.
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Senator Fischer:

65.

66.

67.

68.

In two recent television interviews, you discussed the need for RFS and RIN

reform. Given your commitments made to this committee during the confirmation
process that you would uphold the RFS, can you please elaborate on what you think RFS
reform means?

There has been a heightened interest from a broad range of stakeholders advocating
for programmatic changes to the Renewable Fuel Standard (RFS) in order to
expand the use of higher ethanol blends and stabilize the costs of compliance. The
above referenced interviews were subsequent to a then-recent meeting with
government leaders at the White House which included representatives from your
office. As you may recall, concerns were expressed regarding the variability of
Renewable Identification Number (RIN) values, the impact of those costs on
obligated parties and the range of options government leaders and policy makers
should consider to strengthen the fong-term viability of the RFS program. My
references to RFS or RIN reform in those interviews was merely a summation of
those discussions and associated concerns.

How do you plan to approach the bankruptcy court case involving Philadelphia Energy
Solutions? Do you intend to ask the refinery to honor their legal obligation?

We, along with our eolleagues across the federal government, will monitor any such
bankruptey proceedings closely. However, we would treat each situation on a case-
by-case basis, so I am not able to comment further on this matter.

If PES is allowed to use bankruptcy to avoid their RFS obligation, do you expect other
refineries to follow this path?

We are aware that PES recently filed a plan of reorganization with a bankruptcy
court in Delaware, and we, along with our colleagues across the federal government,
are monitoring the bankruptcy proceedings closely. As this is the subject of ongoing
court proceedings, I am not able to comment further on this matter.

1 understand that several commercial-ready companies seeking approval of new cellulosic
biofuel (D3) registrations have been told by U.S. Environmental Protection Agency
(EPA) staff that the processing of such applications is currently on hold until EPA staff
completes an internal review.

Because of the investment and long-term planning required to undertake these projects, it
is imperative that new production of qualified cellulosic biofuels is approved as
efficiently as possible. This will allow these commercial-ready businesses to gain the
value associated with the D3 RIN production during this time of tight margins in the
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agriculture economy and signal to the marketplace that these gallons are valued, as the
Renewable Fuel Standard (RFS) intends.

If EPA is currently delaying registration of new D3 production, the falsely low D3
production volume would affect not only today’s market, but also the market for the
coming year and beyond, through EPA’s annual volumetric rulemaking for the RFS. This
practice would systematically underestimate D3 production, and thcreby undermine
Congress’s intent under the RES to grow the cellulosic bioluel market.

Does EPA currently have new cellulosic registrations on hold until EPA staff completes
an internal review?

Under the Renewable Fuel Standard (RFS) program, cellulosic ethanol produced
from corn kernel fiber qualifies to generate cellulosic RINs under an existing
approved fuel pathway if certain registration and reporting requirements are mect.
EPA has registered some ethanol facilities under this pathway and received
additional applications that are currently under review at this time.

When docs EPA anticipatc complcting this review, and what does it hope to accomplish
through this review?

Facilities that are simultaneously processing corn starch and corn kernel fiber to
producc a mixture of conventional ethanol and cellulosic ethanol. The regulations
require use of a test method to identify the ccllulosic converted fraction that has
either been certified hy a voluntary consensus standards body or is demonstrated to
produce ""reasonably accurate" results. Unfortunately, there is currently no
analytical test method that is certified by a voluntary consensus hody and no
certified reference samples containing both cellulose and starch. This requires EPA
to evaluate each company’s application on its unique merits. Due to the complexity
of these applications, EPA docs not have a specific time to complete its review.
However, EPA is committed to supporting efforts by the industry and other
government/non-governmental partics to find a way forward.

What steps is EPA taking to ensure these actions do not negatively impact cellulosic
biofuel volumes in the 2019 RVO rulemaking?

The registration process is designed to ensure that when RINs are gcnerated the fuel
on which they are based qualificd for the corrcsponding category of renewable fuel.
EPA takes this responsibility very seriously, and in some cases it takes considerable
time to work through the technical issues, which may include developing new test
procedures. In projecting cellulosic biofuel production for 2019 as part of the RVO
process, EPA staff carefully monitor the status of pending facility registration
requests to ensure that our projections of cellulosic RINs gencrated in 2019 arc as
accurate as possible. We also carcfully consider the comments we receive on the
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proposed rule and make amendments to our projection methodology and volume
projections as appropriate.

Senator Markey:

WEBSITE

71. In all, more than 5,000 pages of scientific, policy, and educational material on climate
change have been moved off the main website for the Environmental Protection Agency
(EPA). This information has been largely relegated to a maze of archives and portals that
is virtually inaccessible to the public. The EPA's mission states that the agency should
ensure “all parts of society — communities, individuals, businesses, and state, local and
tribal governments — have access to accurate information sufficient to effectively
participate in managing human health and environmental risks.”** Additionally, the
Paperwork Reduction Act directs agencies to “provide adequate notice when initiating,
substantially modifying, or terminating significant information dissemination products.”*
However, there was no notice of the changes made to the EPA website, leaving the public
with no opportunity to weigh in on the Administrator’s decision to move, hide, and
archive information on the Clean Power Plan or on climate change.

a. How does the decision to remove hundreds of webpages and post the notice on
the same day comply with the EPA’s mission?

b. How does the decision to remove hundreds of webpages and post the notice on
the same day comply with the Paperwork Reduction Act?

c. Were you personally involved in directing the removal of any information from
the EPA website? If so, please provide any correspondence or documentation
relating to your personal involvement in the overhaul and censorship of the EPA
website.

EPA is continually making changes to its website and other digital information
resources to reflect and support the agency’s current priorities and work. When we
remove information from our main portal, www.epa.goyv, the majority of the time
we make sure it is still available to the public via our archive website,
hitps:/farchive.epa.gov/. In addition, because of the public concern about access to
information on our website last year, we created a snapshot website that contains
the content that was on our main portal on January 12, 2017. The snapshot website
can be searched here: https://19januarv2017snapshot.epa.zov/.

All changes to EPA’s websites and digital resources are coordinated between the
different offices at the agency. We do our best to make new information available to
the public as soon as possible and then notify them of the changes.

25 «0ur Mission and What We Do.” United States Environmental Protection Agency. Accessed February 1, 2018.
hitps://www.epa.gov/aboytepafour-mission-and-what-we-do
244 USC § 3506(d)(3)
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72. The error page on the EPA website that the public reaches when trying to access former
resources on climate change reads, “This page is being updated [...] We are currently
updating our website to reflect EPA’s priorities under the leadership of President Trump
and Administrator Pruitt.”

a. Please provide a timeline for when this update will be complete, as well as a
detailed list of all the pages that have been permanently removed from
www epa.gov and the changes made on those that remain in an altered form.

b. Please explain how the priorities of President Trump and Administrator Pruitt
necessitate the removal of pages like “What Climate Change Means for
Massachusetts” from www.cpa.cov.

c. Please provide an accounting of the costs and employee hours associated with
developing the resources that were removed, as well as with the process of
moving and updating the website to “reflect EPA’s priorities.”

We are constantly updating our website to reflect new initiatives and projects of the
Agency. Of course the site will be reflective of the current administration’s priorities
— with that said, all the content from the previous administration is still easily
accessible and publicly available-through the banner across the top of the main page
of the site.

ENFORCEMENT

73. Oklahoma recently suffered what may be the deadliest accident in the history of the shale
industry, when five workers were killed by an explosion at a fracking site. The company
that owns this site (Patterson-UTI) has reportedly experienced several other deadly safety
incidents from 2010-2013. Oklahoma’s regulators use an enforcement system that shuns
fines in favor of working with violators, a strategy which you appear to have emulated
during your tenure. For example, Devon Energy had admitted to illegally emitting
hazardous chemieals, and was in discussions to pay a settlement of more than $100,000
and install mitigation technology. After your swearing it, Devon Energy informed the
EPA that it was “re-evaluating its settlement posture™ and now offered a settlement of
around $25,000 with no commitment to install additional technology.?’

According to a New York Times analysis, compared to the first nine months of the
Obama administration, you have: filed roughly 1,000 fewer new enforcement cases;
sought 60 percent less in civil penalties; requested almost 90 percent fewer injunctive
relief fixes, which prompt companies to cut pollution; and made it harder for EPA offices
to request potlution tests.**

27 Brook-Davison, Carrick. “RE: Revised Devon settlement proposal for the Beaver Creek Gas Plant.” Guida, Stavich
& Flores. February 22, 2017. Accessed February 1, 2018. https://www. dacumentzloud . org/documents/3727057 -
Gevon-Fights-and-Now - ls-Winning-Battle-Againsphtmifdocument/pl/a356485

2 Lipton, Eric and Danielle lvory. “Under Trump, E.P.A. Has Siowed Actions Against Polluters, and Put Limits on
Enforcement Officers.” The New York Times. December 10, 2017. Accessed February 1, 2018.

hitps://www.nytimes. com/2007/12/10/us/politics /nollution-epa-regulations htmi

Page 49 of 71



a.

63

Please provide a list of companies and plants that received notices of violations
from 2008-2017 under the Clean Water Act, the Clean Air Act, or the Resource
Conservation and Recovery Act, but that have not yet had any EPA penaities
levied upon them.

In some enforcement circumstances, the EPA issues a NOV to a facility
owner/operator that the agency has identified as having one or more
violations. However, not all statutes include provisions for issuance of an
NOYV or require issuance of an NOV., Compare Clean Air Act § 205(c)(1), 42
U.S.C. § 7523(c)(1) (“|T]he Administrator shall give written notice to the
person to be assessed” a penalty) with Clean Water Act § 309,33 U.S.C. §
1319 (no provision for written notice).

Since not all statutes include these provisions, the agency does not centrally
track all NOVs in the agency’s Integrated Compliance Information System
(ICIS) enforcement and compliance database. Some information on NOVs is
available in 1CIS, but NOVs are not required to be entered. Additionally,
because NOVs do not always result in the need for follow-up enforcement
actions, e.g., where the facility promptly returns to compliance, we do not
have the ability to link NOVs to later enforcement actions.

Please provide a detailed list of cases where, under your leadership, the EPA

withdrew or accepted lower civil monetary penalties than were recommended
under the previous administration from 2008-2017 and the rationale for these
decisions.

EPA’s civil penalty policies provide the bases upon which EPA compromises
claims and settles cases for less than the statutory maximum penalty. These
policies can be found here hitps:/www.epagovienforcement/enforcemment-
policv-suidance-publications. The negotiation of penalties is based on these
policies. The specifics of each case are confidential enforcement information.
When an enforcement action is withdrawn or not pursued, that information
is reported in 1CIS. However, please note that these data are not certified
and may not always be entered in a timely manner. We have provided below
the total number of enforcement actions in ICIS reported as withdrawn or
not pursued. Because the decision to withdraw a case may iuvolve an
enforcement-confidential determination, we have not provided a list of cases.

Actions Reported: CY08 ICY02 CY10ICY11 CY12,CY13CY14, CY15 | CY 16 | CY 17

Total

64

126

65

105

95

57|

57

26

31

23
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74. The EPA recently released data that detailed the fines, penalties, and other commitments
that the agency collected during fiscal year 2017.%° According to the EPA’s repart, the
number of new cases, defendants charged, and federal inspections and evaluations began
by the agency in FY2017 were all at the lowest level in at least a decade. Despite this, the
EPA still touted an increase in the total amount of criminal fines, including restitution
and mitigation activities.

a. Of'the cases included in the FY17 reporting, what percentage of fines and
restitutions, court ordered environmental projects, Superfund site commitments
from liable parties, judicial penalties, injunctive relief, and other penalties were

made before January 20, 20177

The enforcement and compliance work accomplished in fiscal year 2017
included work performed under both the prior and current administrations.
This administration is proud to highlight accomplishments and to honor
EPA employecs for all of the great work they did last fiscal year.

In response to your request for data on the percentage of FY17 fines,
penalties, and other relief secured hefore and after January 20, 2017, please
sec the chart below.

Fotal FY 2017 Percentage for Percentage for
Values for Values for
Values October 1, 2016 October 1, Hanuary 20,2017 January 20,
Measure Qctober 1, 2016 ’ 2016~ > 2017 ~
- January 19, September 30,
- September 30, 2017 January 19, 2017 September 30,
2017 2017 2017

Fines (Criminal) $2,829,202,563 $8,716,000 0.3% $2,820,486,563 99.7%
Restitution (Criminal) $147,520,835 $84,755,737 57.5% $62,765,098] 42.5%
Court Ordered
Environmental Projects
(Criminal) $3,092,631 $1,146,362 37.1% $1,946,269 62.9%
Amount Committed by
Liable parties to Clean Up
for Superfund sites $1,227,057,039 $68,586,500 5.6% $1,158,470,539] 94.4%
Amount Committed by
Liable Parties to Reimburse
the Government for Past
Costs at Superfund Sites $142,577,803 $22,398.806 15.7% $120,178,997 84.3%
Judicial Penaities $1,583,608,081 $51,310,581 3.2% $1,532,297,500] 96.8%
Administrative Penalties $48.078,393 $13,206,031 27.5% $34,872,362 72.5%
Injunctive Relief (Judicial
and Administrative) $19,971,202,303 | $16,483,587,889 82.5% $3,487,614,414 17.5%

* “Enforcement Annual Results for Fiscal Year 2017.” Environmental Protection Agency. Accessed February 9,

2018. hitps

ww.epa.pov/enionce

weannyal-results-fiscabyear-2017
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Supplemental Environmental

Projects (Judicial and
Administrative)

$17,255,199

65

$4,013,347

23.2%

$13,241.852)

76.8%

b. Ofthe cases included in the FY 17 reporting, what percentage of civil and criminal
cases, inspections/evaluations, complaints, and orders were initiated, opened. or
filed after January 20, 2017?

Plcase see the chart below in response to your question.

Case Counts from
Measure FY 2017 Counts | January 20,2017 - | Percentage
September 30, 2017

Civil Judicial Referrals 114 81 1%
Criminal Cases Opened 115 70 61%
Inspections/Evaluations™ 9,918 7,924 80%
Administrative Penalty Order Complaints
(APOCs) 1,218 939 7%
Administrative Compliance Orders (ACOs) 606 476 79%
Final Administrative Penalty Orders
(FAPOs) 1,255 972 77%
Complaints Filed With Court 83 43 52%

75. The EPA FY 19 budget request included an 18 percent cut to civil enforcement and a 12
percent cut to criminal enforcement from the FY 18 annualized Continuing Resolution

(CR).

a. As the number of new enforcement cases are already falling under your tenure,
how does limiting the enforcement budget further facilitate your stated objective
to “timely enforce environmental laws to increase compliance rates |...]
especially enforcement actions to address environmental violations?”!
How many full-time EPA employees working on civil, criminal, Superfund, and
federal facilities enforcement do you expect to be supported by the FY 19 budget

request?

30 The Inspection/Evaluation totals in this chart exclude manually reported SOWA UIC inspections because EPA
does not maintain the date of these inspections. The FY 2017 total number of inspections reported for Annual
Results, including SDWA UIC inspections, is 11,756 {9,918 + 1,838 manually reported SWDA UIC inspections.}
31 “py 2019 EPA Budget in Brief.” United States Environmental Protection Agency. February 2018. Accessed

February 13, 2019. hitps://www.epa.gov/sites/production/files/2008-02/documents/ly

Y19-ena-bib.edi
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EPA’s enforccment efforts continue to be focused on achieving compliance, not on
the number of individual actions taken. To achieve the desired outcome, EPA works
in partnership with state and tribal agencies to assure compliance, protect public
health and the environment, and ensurc a level playing field for businesses.
Recognizing that states are the primary implcmenters of our nation’s environmental
laws, EPA will focus where it can provide the most value including matters affecting
multiple states or tribes, serving as a backstop when a state or tribe does not address
serious noncompliance in a timely fashion, and assisting states and tribes when they
lack the capability, resources, or will to address noncompliance.

In FY 2019, the agency is requesting 2,264.1 FTE for the civil, criminal, Superfund,
and federal facilities enforcement programs,

CLIMATE IN DRAFT STRATEGIC PLAN

76. You have said that “scientists continue to disagree about the degree and extent of global
warming and its connection to the actions of mankind.”** With regard to human-produced
carbon dioxide, in an interview with CNBC, you said that, “I would not agree that it's a
primary contributor to the global warming that we see.”** But the statutorily required
National Climate Assessment’s Climate Science Special Report that was released by the
Trump Administration in November concluded that “human activities, especially
emissions of greenhouse gases, are the dominant cause of the observed warming since the
mid-20th century.”™* Last year was the second-hottest year in recorded history, according
to the National Aeronautics and Spacc Administration, and saw record-breaking costs
incurred by extreme weather and climate disasters.

a. Do you disagree with the conclusion made in the Climate Science Special Report
by our country’s top scientists at 13 federal agencies, including your own, that
human activities are the dominant cause of global warming, with “no convincing
alternative explanation™?

EPA recognizes the challenges that communities face in adapting to a
changing climate. EPA works with state, local and tribal governments to
improve infrastrueture to protect against the consequences of climate change
and natural disasters. EPA also promotes science that helps inform states,
municipalities, and tribes on how to plan for and respond to extreme events
and environmental emergencies. Moving forward, EPA will eontinue to
advance its climate adaptation efforts, and have reconvened the cross-EPA
Adaptation Working Group in support of those efforts.

32 pruitt, Scott and Luther Strange. “The Climate-Change Gang.” The Natianal Review. May 17, 2016. Accessed
January 31, 2018. http://www nationalreview.com/article/435470/climate-change-attorneys-general

3 DiChristopher, Tom. “EPA chief Scott Pruitt says carbon dioxide is not a primary contributor to global warming.”
CNBC. March 9, 2017. Accessed February 1, 2018, https://www.cnbc.com/2017/03/09/epa-chief-scott-pruitt html
34 Wuebbles, D.J., and D.W. Fahey, K.A. Hibbard, D.J. Dokken, B.C. Stewart, and T.K. Maycack (eds.} “Climate
Science Special Report.” U.S. Global Change and Research Program. November 2017, Accessed January 31, 2018,
hips:/fscience201 7 globalchange gov/downloads/CSSR2017_ FullReport.pdf
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Human activity impacts our changing climate in some manner. The ability to
measure with precision the degree and extent of that impact, and what to do
about it, are subject to continuing debate and dialogue.

77. Despite these findings, and the conclusion that “[c]hanges in the characteristics of

PERSONNEL

extreme events are particularly important for human safety,

935

climate change did not

appear in the EPA’s Strategic Plan for 2018-2022, as published on February 12, 2018.

a.
b.

Why does climate change not appear in the draft plan?

Do you intend to address climate in other strategic planning documents,
commensurate with the findings of the Climate Science Special Report? if not,
why not?

Strategic plans are drafted every five years to reflect new initiatives and projects of
the Agency. Naturally the plan will be reflective of the current administration’s
priorities of refocusing the Agency on its core mission, restoring power to the states
through cooperative federalism, and leading the Agency through improved
processes and adherence to the rule of law.

78. In the FY 19 budget request, Science and Technology funding was cut from $708,975,000
in the FY 2018 annualized CR to $448,965,000—a decrease of 37 percent. The Regional
Science and Technology funding was zeroed out entirely. This attack on science comes as
more than 200 scientists have left the agency over the past year.

a.

How many full-time scientists will be supported at the EPA by the FY19 budget
request?

Based on the distribution of scientific positions within the agency workforee,
EPA would estimate that between 8,300 and 8,800 scientific positions would
be supported through the FY 2019 Presidents Budget Request. This is an
estimate extrapolated from on-board data that is current as of FY 2017 and
includes non-federal positions. The actual number is dependent upon
programmatic workforce decisions that remain to be made as well as factors
such as attrition.

Can you describe how the Regional Science and Technology capabilities will be
fully replaced by the “ad hoc™ efforts described in the Budget in Brief?

The Regional Science and Technology program performs laboratory
analysis, field monitoring, and sampling investigations in order to provide
credible scientific data on environmental pollutants and conditions to Agency

% tbid.
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policy makers. Under its Reform Plan, the Agency is working to develop a
comprehensive enterprise-wide laboratory approach that will address many
of the programs’ traditional functions.

TOXIC CHEMICALS

79. During the hearing, you committed to updating my office on the status of the
formaldehyde health assessment, which 1 understand has been completed by EPA staff
but not yet released.

a. What date was the draft assessment completed by EPA staft?

b. What is the exact timeline for public release?

¢. What are the exact steps that EPA must take internally before the report is shared
for intcragency review?

Please sce response to Question 10.

80. The Integrated Risk Information System (IRIS) provides the scientific research needed to
effectively implement the Clean Air Act, Clean Water Act, Safe Drinking Water Act,
Food Quality Protection Act, and the Toxic Substances Control Act (TSCA), among
other laws that protect our nation’s public health and environment. However, there have
been repeated attacks made on [RIS’s objectivity and independence, despite recent
changes made to strengthen its scientific approach. There are reportedly around 30 people
left working at IRIS, after a period of serious attrition similar to that seen within other
EPA offices.

a. Does the EPA plan on moving the IRIS program from the Office of Research and
Development to the Office of Chemical Safety Pollution and Prevention (OCSPP)
as reported, thereby placing it within the regulatory arm of the EPA and out of the
science and rescarch office?

There are no plans to move IRIS out of ORD.

b. I[f yes, please detail how the EPA wouid ensure that the scientific research
remains independent, transparent, and non-politicized.

N/a. See 80a.
c. Please provide a list of dates and attendees of mectings you or senior political
appointees have taken in which IRIS was discussed, as well as any

communication or documents relating to these meetings.

We are working to gather this informatiou with regard to EPA’s IRIS
meetings and will provide this information to you as soon as possible.
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Senator Merkley:

81. Under your new policy, you exclude scientists who currently receive EPA grants from
serving on EPA scientific advisory committees (link:
https://www.epa.gov/sites/production/files/2017-10/documents/final_draft fac_directive-

10.31.2017.pdf).

a
b.

o

What is the legal basis for this new directive?

What is your reasoning in exempting tribal, state, and local EPA grant recipients
from the directive?

How do you define conflicts of interest within the EPA advisory committees?
Have you consulted with scientific societies, the National Academies, or other
independent science organizations about the definition of conflicts of interest?
How will your directive work to ensure that the agency’s advisory committees are
able to make objective recommendations based on the best available science?
Can you provide an example of a time when a EPA grant recipient on a federal
advisory committee provided “conflicted” advice to the administrator?

Now that your directive has tripled the number of industry scientists on the SAB,
how will you ensure that the EPA’s science advice remains independent?

Information responsive to these questions can be found in EPA guidelines and
public documents, including:

hitps:/www.epa.gov/faca/strengthening-and-improving-membership-epa-
federal-advisoryv-committees
hitps://www.epa.govisites/production/files/2915-
02/documents/ethicsadvisory.pdf

https://vosemite.cpa.sov/sab/sabproduct. nst/Web/ethics TOpenPDocuntent

82. The policy excluding scientists does not affect individuals who have industry ties. For
example, Dr. Tony Cox received money from American Chemistry Council, American
Petroleum Institute, Engine Manufacturers Association, National Mining Association,
and many others, yet you selected him to chair the Clean Air Scientific Advisory
Committee (CASAC). Why are industry-funded individuals with apparent conflicts of
interest more qualified to serve in these science committees than independent scientists?

All EPA employees, including Special Government Employees, must abide by
federal ethics laws and regulations, including the Standards of Ethical Conduct for
Employees in the Executive Branch, 5 C.F.R. Part 2635, and the conflict of interest
statutes codified in Title 18 of the United States Code. Agency policies, including
ethics-related and conflict of interest guidelines, which can be found at:

httpsy//www.epieov/faca/strengthening-and-improving-membership-epa-
federal-advisorv-committees
https:/Awww.epagovisites/production/files/2015-
02/documents/ethicsadvisory.pdf
hitpss/vosemite.epa.govisab/sabproduct.nst/Web/ethics ?OpenDocument
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You took an unprecedented action and dismissed Dr. Donna Kenski from EPA CASC
before her term expired, alleging that Kenski would not qualify under EPA’s problematic
new policy. Even so, Dr. Kenski’s employer, the Lake Michigan Air Directors
Consortium’s EPA grant is routed through the state government, a category is exempted
in the new policy. At the samc time, Dr. Michael Honeycutt is allowed to chair the
Scientific Advisory Board, even though he has received over $38 million in grants while
leading the Texas Commission on Environmental Quality. Why does the same policy
disqualifies Dr. Kenski while allowing Dr. Honeycutt to serve?

All EPA emplaoyees, including Special Government Employees, must abidc by
federal cthics laws and regulations, including the Standards of Ethical Conduct for
Employees in the Executive Branch, 5 C.F.R. Part 2635, and the conflict of interest
statutes codified in Title 18 of the United States Code. Agency policies, including
ethics-related and conflict of interest guidelines, which can be found at:
o hitpsi/Awvww.epa.covitaca/strengthening-and-improving-membership-epa-
federal-advisory-committees
o hittps:/www.epa.gov/sites/production/files/201 5.
02/docaments/cthicsadvisory.pdf
o hiftps:/vosemite.cpapovisah/sabproduct.nsl/Web/ethics 2QpenDocument

You pledged repeatedly in front of this committee that since you are a lawyer and a
prosecutor, you would defer to your career staff for science advice. Yet you replaced Dr.
Kenski with Dr. Larry Wolk, whom according to your staff’s memo, had “no direct
experience in health effcets of air pollution, epidemiology, toxicology.” On Dr. Tony
Cox, your staff raised conflict of interest and appearance of a lack of impartiality issues.
Will you commit to follow the recommendations of EPA’s career staff so no one
appointed to the EPA’s advisory committees are either unqualified or have conflicts of
intercsts so that the committees can provide you with the best and sound science that you
and the agency so despcratcly need?

The Agency is committed to selecting qualified and knowlcdgeable individuals to
serve on advisory ecommittees. All EPA employees, including Special Government
Employees, must abide by federal ethics laws and regulations, including the
Standards of Ethical Conduct for Employces in the Executive Branch, 5 C.F.R. Part
2635, and the conflict of intercst statutes codified in Title 18 of the United States
Code. Agency policics, including ethics-related and conflict of interest guidelines,
which can be found at:
e httpsd/www.epagovidacasstrengthening-and-improving-membership-epa-
federal-advisory-committees
o https//www . epa.gov/sites/produciion/files/2015-
02/documents/cthicsadyvisorv.pdf
o hittps:/vosemite.cpa.govisab/sabproduct nsf/AWeb/ethics?OpenDocument
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In your hearing in front of the House Energy & Commerce Committee, you said that EPA
has issucd $77 million in grant money to twenty members of the EPA scicntific advisory
committees. Pleasc provide detailed information behind this statement, including the
names of the 20 members, their affiliations, their EPA-funded projects and grant amount.

EPA makes grant awards publicly available. These databases can be found at:
o httpsifvosemite.cpa.govioarm/iems egt.ost/Homepage? Read Form
o hitps:/efpub.epagovineer abstracts/index.cfm/fuseactivn/search welcome

During your nomination hearing, you said that you “have no first-hand knowledge” of the
EPA’s scientific integrity policy at the time. However, you did commit to “thoroughly
reviewing” the policy and following “federal guidance regarding scientific integrity.” The
policy states that EPA scientists are free to “exercise their right to express their personal
views provided they specify they arc not speaking on behalf of...” the EPA (Link:
hupsyAwww.epa.govisites/production/files 20 4-
02documents/scientific_integrity_pelicy_2012.pdi). Have you reviewed and
implemented this part of the policy? Can you affirm that EPA scientists and managers are
free to exercise their right to express their personal views frec from political interference,
as guaranteed by this policy?

I am committed to upholding EPA’s Scientific Integrity Policy, which ensures that
the agency’s scientific work is of the highest quality, is presented openly and with
integrity, and is free from political interference. EPA scientists are supported in
speaking directly to the science in their presentations, yet lcave policy statements to
the relevant programs. In their private capacity, EPA staff can freely exercise their
right to express their personal vicws provided they specify that they are not
speaking on behalf of the Agency.

The EPA’s scientific integrity policy encourages EPA scientists to engage with their
peers in the industry, academia, government, and non-governmental organizations as long
as it is consistent with their job duties. The policy cxplicitly states that this can include
presenting their work at scientific meetings and actively participating in professional
societies, and more. However, 3 EPA scientists that were scheduled to speak at a
conference on climatc change at Narragansett Estuary Bay were restricted
[link:hiips://vwww, uesusa.org/cenier-scicnee-and-democracy, autacks-ou-
cumulating-cvidence-tederal-scientists-are-being?, WnDaRgoni'hl] from
attending, in direct conflict with the agency’s scientific integrity policy.

a. Did you realize that this decision was in violation of the policy?

SCICNCed

1 am committed to upholding EPA’s Scientific Integrity Policy. Procedures have
been put in place to prevent such an occurrence in the fufure.
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b. Will you commit to ensuring that this type of flagrant violation will not happen again
under your watch?

I am committed to upholding EPA’s Scientific Integrity Policy, which cnsures
that the Agency’s scientific work is of the highest quality, is presented openly
and with integrity, and is free from political interference.

c. In the spirit of upholding scientific integrity in CPA decision making, will you
commit to not politically interfere in science-based policy decisions at the agency, yes
or no?

T am committed to upholding EPA’s Scientific Integrity Policy. The policy
rccognizes the distinction between scientific information, analyscs, and results
from policy decisions based on that scientific information. Policy makers within
the Agency weigh the best available scicnce, along with additional factors such as
practicality, cconomics, and societal impact, when making policy decisions.

88. You decided to postpone stcam cleetric power plant effluent guidelines rule in

89.

September. Who are the stakeholders that you met with prior to making this decision?
Additionally, please provide the analyses that helped you make this decision.

Meetings related to this issue are in the public record.

As part of EPA’s vverall regulatory review and in response to a petition in April
2017, EPA announced a proposal to postpone certain compliance dates in the 2015
Steam Elcctric ELG Rule in order to give full consideration to those concerns. After
reviewing thousands of public comments to EPA’s Junc 2017 proposed rule to
postpone those dates, EPA finalized a rule in September 2017, postponing certain
compliance dates in the 2015 Rule and announcing onr intention to conduct
subsequent rulemaking to potentially revise the limits for those wastcstrcams whose
compliance dates were postponed dates.

Please explain why the EPA removed methylene chloride, NMP, and TCE from the
Unified Agenda of Regulatory and Deregulatory Actions.

Under TSCA section 6(a), regulation of certain uses of methylene chloride, NMP,
aud TCE were proposed in 2016 and 2017. These actions were listed as Long-Term
Actions on the Unificd Agenda, meaning they arc under development, but EPA did
not expect to have a regulatory action within the year following publication of the
Unified Agenda. The agency is currently considering the comments received in
responsc to the 2016 and 2017 proposals, including comments suggesting that EPA
quickly finalize these actions and comments suggesting that thesc actions be
evaluated as part of the group of the first ten chemicals undergoing initial risk
evaluations under the amendments to TSCA.
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90. During the hearing I asked if you were inclined to grant an exemption to asbestos used by

9

the chloralkali industry, which imports 95% of asbestos into the United States. You said
that you would have to look into the issue. Now that you have had more time to study the
issuc, are you going to exempt asbestos used by the chloralkali industry from regulation?

It is premature for EPA to determine whether asbestos used by the chloraikali
industry will be subject to regulation under TSCA. As required by amended TSCA
under section 6(b)(4)(A), EPA must first conduct a risk evaluation to determine
whether the chemical substance presents an unreasonable risk of injury to health or
the environment under its conditions of use. EPA initiated the risk evaluation for
asbestos in December 2016. Subsequently, in June 2017, EPA published the scope
document as per TSCA section 6(b)(4)(D) for the asbestos risk evaluation. In this
scope document, EPA identified asbestos diaphragms used by the chloralkali
industry to produce chlorine and caustic soda as a condition of usc that would be
included within the scope of the asbestos risk evaluation. This risk evaluation must
be completed within three years of initiation, with a possiblc cxtension of 6 months.
If EPA determines from the risk cvaluation that the conditions of use of asbestos by
the chloralkali industry present an unreasonable risk of injury to health or the
environment, then regulation would be pursued under TSCA section 6(a).

. EPA has reduced climate change website access to at least 5,000 pages, possibly many

more, of scientific, policy, and educational material paid for by taxpayer dollars over the
past year. In the one example of content being partially returned to the website, all of the
morc than 200 climate-related webpages were omitted from what was previously a 380-
page website titled “Climate and Energy Resources for State, Local, and Tribal
Governments,” which has now been renamed simply “Energy Resources for State, Local,
and Tribal Governments.” How do you justify such overt censorship of taxpayer-funded
information that was created to help state, local, and tribal decision-makers protect the
well-being of their constituents? Will you return this content to the EPA website so that
the public can benefit from it again?

We are constantly updating our website to reflect new initiatives and projects of the
Agency. Of course the site will be reflective of the current administration’s priorities
— with that said, all the content from the previous administration is still casily
accessible and publicly available-through the banner across the top of the main page
of the site.
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According to the Paperwork Reduction Act, 44 USC § 3506(d)(3), all agencies must
“provide adcquate notice when initiating, substantially modifying, or terminating
significant information dissemination products.” The news release announcing that the
EPA was overhauling its website was published the same day that the EPA removed the
vast majority of its climate change website, thousands of webpages -- the public did not
havc an opportunity to provide comment or express its concerns. LHow do you justify
overtly disregarding this process and failing to notify the public?

We are constantly updating our website to reflect new initiatives and projccts of the
Agency. Of coursc the site will be reflective of the current administration’s priorities
—with that said, all the content from the previous administration is still easily
accessible and publicly available-through the banner across the top of the main pagc
of the site.

. While Dr. Michael Dourson was undcr consideration to be Assistant Administrator of the

Environmental Protection Agency, Office of Chemical Safety and Pollution Prevention
(OCSPP), he was employed as a senior adviser at the EPA.
a.  What was Dr. Dourson’s job title and type of appointment?
Dr. Dourson was a Senior Advisor to the Administrator. His position was a
Non-Career Senior Executive Service Limited Term position located in the
Office of the Administrator. He has since left the agency.
b. Whom did he supervise?
Dr. Dourson did not have any supervisory responsibilities.
c. Did you delegate any duties of the OCSPP to him? If so, what were they?

Dr. Dourson did not have any OCSPP* duties delegated to him.

d. What projects did Dr. Dourson work on while at EPA and what was his role
related to these projects?

Dr. Dourson was a Senior Advisor to the Administrator, a position located in
the Office of the Administrator. He advised on issues rclated to chemical

safety.

e. What monetary and non-monetary compensation did Dr. Douson receive while he
was employed at EPA?

A Comprehensive search could not be performed by the submission of this
document.
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f. Please provide Dr. Dourson’s daily schedule while he was at EPA.

A Comprehensive search could not be performed by the submission of this
document.

94. You claim that special interest groups have been circumventing the regulatory process

through litigation, resulting in creation of regulation via consent decrees and settlement
agreements. However, EPA has been making “policy decisions™ of late that do just that--
circumvent the rulemaking process. EPA’s January 25 guidance allowing the downgrade
of source status from “major” to “area” has a major impact on reporting and compliance
requirements, yet this new benefit to industry did not undergo the required regulatory
process under the Administrative Procedures Act.

a. Please describe how EPA is increasing transparency and improving public
engagement with respect to making the decision to downgrade source status for
industries without a rulemaking, and how this is an improvement 1o public health
and the environment.

EPA’s issuance of the January 25, 2018 guidance memo provided the public with
notice of EPA’s plain language reading of the statutory terms “major source” and
“area source”. The public was notified of the memorandum through a gotice
published in the Federal Register on February 8, 2018. Further, EPA will be
providing for public engagement through an opportunity for public comment on the
plain language reading of the statute discussed in the January 25 memo. As stated in
the memo, EPA expects to “publish a Federal Register notice to take comment on
adding regulatory text that will reflect EPA’s plain language reading of the statute
as discussed in this memorandum.” EPA staff are currently working on a propesed
rule package. Finally, we disagree with the assertion that EPA somehow
circumvented the regulatory process in issuing the memo. The January 25 guidance
memo provides EPA’s reading of the plain language of statutory terms in the Clean
Air Act and withdrew a prior guidance memorandum that had been issued without
notice and comment rulemaking. The Supreme Court (in Perez v. Mortgage
Bankers Association, 135 S.Ct. 1199, 1206 (2015)) has recognized that EPA and
other agencies may revise and withdraw policies issued through guidance without
conducting a notice and comment rulemaking.

. Facilities will now have the ability to downgrade to an area source without needing to

comply with maximum achievable control technology (MACT) standards, which require
control efficiencies of 95% and higher. Please explain how the emissions reductions from
MACT standards will be achieved when you are allowing sources to be recategorized as
area sources.
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In the January 25, 2018, guidancc memorandum titled “Reclassification of Major
Sources as Area Sources Under Section 112 of the Clean Air Act,” EPA addressed
the question of when a major source subject to a MACT standard may be
reclassified as an area source and avoid being subject to major source requirements.
The memo states that the plain languagc of the definitions of “major source” and
“area source” in CAA section 112(a) compels the conclusion that a major source
becomes an area source at such time as the source takes an enforceable limit on its
potential to cmit (PTE) hazardous air pollutants (HAP). Under this plain reading of
the CAA, sources of HAP previously classified as “major sourccs” may be
reclassificd as “area” sources when the facility limits its PTE below major source
thresholds using a federally enforceable mechanism. There is no time limitation
supported within the plain reading of the CAA Scction 112 definitions of major and
area source.

Historically, environmental organizations have sued EPA due to lack of agency action on
implementation of eritical environmental laws, resulting in court dccisions that force EPA
to take action...or as you refer to it, sue and scttle. What other courses of action can
speeial interest groups pursue when EPA does not meet statutory dcadlines?

EPA published its FY 2018-2022 Strategic Plan on February 12, 2018. Within that
plan, EPA included a strategic measure (SM-19 within Objective 3.2) to meet 100%
of legal dcadlines imposed on EPA by September 30, 2022. You can vicw that plan
here: https://www.epa.gov/sites/production/files/2018-02/documents/fy-2018-2022-
cpa-strategic-plan.pdf. Moreover, special intercsts groups, and others alike, can
always choose to exercisc the rights provided to them by the law.

In your Sue and Settle directive, you issued a memo to EPA managers

(Ltips Avww epa.pov/sites/productionffiles 2017+

[ documents/sivned_memorandum _in_support_ ol consent_decree _and_settlement_agr
eement_oct162017.pdf) discussing how past practices of CPA have harmed the American
public. In this memo, vou say that EPA has mct with outside groups behind closed door
and excluded other interested stakeholders, essentially accusing EPA’s Oftice of General
Counsel of collusion. Is it your position that EPA lawycrs are liable for collusion? If you
believe that collusion has occurred, are you aware that many state bar associations
consider collusion grounds for attorney discipline or even debarment? Was it your
intention to cndanger the status of all LPA attorneys?

The Mcmorandum to which you are referring is not a set of conclusions madc at the
end of a case-by-case investigation, but rather describes general concerns of those
outside of the agency who wanted to participate in the process for resolving a
particular case but could not. As the related Directive explained, "It has heen
reported, however, that EPA has previously sought to resolve lawsuits through
consent decrees and scttliement agreements that appeared to be the result of
collusion with outside groups." (Emphasis added.) Whilc thc words "It has been
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reported’” do not also appear in the Memorandum, the intent of the statements was
the same. It is not my position that EPA lawyers have violated their bar obligations.

98. It has been reported that the grant review process at EPA has been captured by political
appointees.
a. Can you please describe how the EPA is currently reviewing grants?

Please see Attachments 6 and 7.

b. Why is the EPA specifically targeting grants that are dealing with climate change and
climate impacts?

The purpose of the grant solicitation review process EPA has in place is
consistent with previous administrations. Under our current grant solicitation
review process, grant solicitations are prepared by program and regional staff,
who then consult with a centralized review to ensure the expenditures of EPA
funds are consistent with agency priorities. This process is similar in nature to
long standing agency practice for grant awards, under which political appointees
heading EPA program and regional offices consult with career staff as they
approve or disapprove grants.

Further, the EPA solicitation review process only addresses competitive grants.
State, tribal and local governments receive the vast majority of EPA grant
funding on a non-competitive basis for continuing environmental programs and
state revolving loan funds for water infrastructure projects. These funds are
aliocated based on statutory, regulatory or program policy formulas that take
into account a variety of factors. The process EPA has established for reviewing
competitive solicitations does not impact these grants.
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Senator Sanders:

Climate Change
99. During a recent interview with KSNV TV, you stated:

“Is (global climate change) an existential threat? Is it something that is
unsustainable, or what kind of effect or harm is this going to have? I mean, we
know that humans have most flourished during times of what? Warming trends. |
think there’s an assumption made that because the climate is warming, that
(warming) is necessarily a bad thing. Do we reafly know what the ideal surface
temperature should be in the year 2100? In the year 2018? I mean it’s fairly
arrogant for us to think that we know exactly what it should be in 2100.”

The Trump Administration’s Climate Science Special Report, the United Nation’s
Intergovernmental Panel on Climate Change’s Fifth Assessment Report, and the
Department of Defense’s National Security Implications of Climate-Related Risks and a
Changing Climate report all found with high confidence that global climate change and
rising global temperatures are likely to cause rising sca levels and increase crop failures,
hunger, illness, and extreme weather. The Department of Defense’s report identified
these factors as clear risks to the United States’ national security.

In January, the National Oceanic and Atmospheric Administration published a technical
report that predicted that rising global temperatures could cause global mean sea levels to
rise over ten feet by 2100. This sea level rise would displace more than 30 million
Americans and mostly or completely cover Cape Canaveral, the U.S. Naval Academy,
the Massachusetts Institute of Technology, the John F. Kennedy International and San
Francisco International airports, and the Mar-a-Lago resort, among other prominent
localities. Given the level of destruction anticipated, would you consider these outcomes
to “necessarily be a bad thing”?

In January, the peer-reviewed journal, Nature Climate Change, published a report
predicting that 260,000 people around the world will die annually by 2100 due to
decreasing air quality and rising global temperatures. If global climate change and
decreasing air quality were to cause this level of increase in annual deaths, would you
consider that outcome to “necessarily be a bad thing™?

In 2012, the independent humanitarian group DARA estimated that between 2012 and
2030, 150,000 people around the world will die annually due to infections and 360,000
people will die annually due to hunger and malnutrition related to rising global
temperatures. If a warming climate were to cause this type of increase in iliness, would
you consider that outcome to “necessarily be a bad thing”?

The Union of Concerned Scientists estimates that if global warming emissions continue
to grow unabated, the annual economic impact of more severe hurricanes, residential
real-estate losses to sea-level rise, and growing water and energy costs could reach 1.9%
of the U.S. GDP by 2100. They also estimate that a sea-level rise of 13-20 inches by 210(
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would threaten insured properties in U.S. Northeast coastal communities valued at $4.7
tritlion. If a warming climate were to cause these types of economic impacts, would you
consider that outcome to “necessarily be a bad thing”?

EPA recognizes the challenges that communities face in adapting to a changing
climate. EPA works with state, local and tribal governments to improve
infrastructure to protect against the consequences of climate change and natural
disasters. EPA also promotes science that helps inform states, municipalities, and
tribes on how to plan for and respond to extreme events and environmental
emergencies. Moving forward, EPA will continue to advance its climate adaptation
efforts, and have reconvened the cross-EPA Adaptation Working Group in support
of those efforts.

Human activity impacts our changing climate in some manner. The ability to
measure with precision the degree and cxtent of that impact, and what to do about
it, are subject to continuing debate and dialogue.

Lead
100. You have stated that “{I]Jead poisoning is an insidious menace that robs our

children of their intetlect and their future.” This is especially true for children living in
communities of color, who are most likely to suffer from lead exposure and poisoning.
According to the Center for Disease Control, African American children are over three
times as likely to have highly elevated blood-lead levels. African American and Latino
communities are often more likely to live near active battery recyclers, industrial sites, or
highways, and to live in older housing that are sources of high levels of lead. In addition,
a 2012 study found that lead exposure resulted in greater cognitive detriment for children
with a lower socioeconomic status. Scientists agree that there is absolutely no acceptable
level of lead exposure for children.

Based on your own statement, will you commit (o eradicating lead exposure for
America’s children? How will you work with other leaders in the Administration to
ensure the safety of our children, including those in more vulnerable communities?

Since the 1970s, EPA and other federal agencies have implemented numerous
actions resulting in a significant reduction of lead exposure throughout our country
and significantly lower blood lead levels in children. According to the Centers for
Disease Control and Prevention, no safe blood lead level in children has been
identified and even low levels of lead in blood have been shown to affect 1Q, ability
to pay attention, and academic achievement. Now, tackling the problem at this stage
will benefit from a coordinated federal-wide effort. To this end, EPA is
collaborating with our federal partners to address the remaining exposures and to
explore ways to increase our relationships and partnerships with states, tribes, and
localities. As Co-chair of the President’s Task Force on Environmental Health Risks
and Safety Risks to Children, EPA Administrator Scott Pruitt recently hosted a
meeting of principals from the 17 Federal departments and agencies on the
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President’s Task Force. At the mceting, the Task Force members, including EPA
Administrator Scott Pruitt, committed to make addressing childhood lead exposure
a priority and to quickly develop a new federal strategy to reduce childhood lead
exposures. At EPA, this includes identifying and seeking to appropriately address
disproportionately high and adverse childhood lead exposure in minority and fow-
income communities.

101. In 2015, the Natural Resource Defense Council found that more than 18 million
Americans were served by community water systems that had violated the EPA’s Lead
and Copper Rule, which limits the concentration of lead and copper in public drinking
water. You estimated it would cost “as much as $30 billion or maybe upward of $50
billion™ to replace all the lead service lines across the country, implying that this price tag
is too high. However, Fitch Ratings. an independent credit rating agency, has estimated
that the capital costs to replace these lines could be over $275 billion. Based on the
discrepancy in these figures, please detail how you arrived at your estimate, and explain
why it is so much lower than that of Fitch Ratings.

EPA’s cost estimate to fully replace all lead service lines is $30-847 billion.

The EPA cost estimate cost range accounts for uncertainty regarding the total
number of lead service lincs that remain in service. National surveys completed by
the American Water Works Association indicate that between 6.5 and 10 million
lead service lines may exist. The expense of a lead service line replacement can vary
between $1,200 and $12,300, based on a number of factors, including the
replacement technique, the length of the service line, if the replacement is
coordinated with other infrastructure work, if the street needs to be cut and
repaved, and if landscaping restoration is included. EPA estimates that an average
lead service line replacement cost is $4,700 per line. Given the average cost of
replacing a lead service line and the estimated range of lead service lines in the
country, the total cost of replacing all lead service lines may range from $30 to $47
billion.

We would also note that Fitch Ratings retracted their initial cost estimate of $275
billion on March 8, 2016, just a few days after its initial reporting on March 4, 2016,
and provided a revised estimate of “a few billion to $50 billion.” Their updated cost
estimate is in line with EPA’s estimate.

hitps://iwww, freep.com/storv/news/local/michigan/flint-water-
erigis/2016/03/08/rating-agenev-corrects-lead-pipe-replacement-estimate/8 1499712/
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EPA Website
102. On April 28, 2017, the EPA removed its climate change website. To this day, the
removed pages redirect to a notice stating, “we are currently updating our website to
reflect EPA’s priorities under the leadership of President Trump and Administrator
Pruitt.” The EPA did not announce the overhaul prior to its start date and has not yet
provided a justification for the removals.

According to the Paperwork Reduction Act, all agencies must “provide adequate notice
when initiating, substantially modifying, or terminating significant information
dissemination products.” The EPA’s announcement regarding its website overhaul was
published on the same day that the EPA removed the vast majority of its climate change
website, and therefore the public did not have an opportunity to provide comment or
express concerns.

Does the EPA generally take public comments into account when making these types of
decisions?

Can you please explain how announcing an overhaul of the climate website on the same
day changes were made constitutes “adequate notice” under the Paperwork Reduction
Act?

We are constantly updating our website to reflect new initiatives and projects of the
Agency. Of course the site will be reflective of the current administration’s priorities
— with that said, all the content from the previous administration is still easily
accessible and publicly available-through the banner across the top of the main page
of the site.

103. On February 2, 2018, the Associated Press reported that internal EPA emails,
released following a Freedom of Information Act request by the Environmental Defense
Fund, show that you personally monitored efforts to overhaul the EPA’s climate change
website. One email from Lincoln Ferguson, an EPA senior advisor for public affairs,
states:

“How close are we to launching this on the website? The Administrator would
like it to go up ASAP. He also has several other changes that need to take place.”

Did the EPA, under your leadership, remove the content of the EPA’s climate change
website and replace the removed pages with a notice stating “this page is being updated
to reflect the agency’s new direction under President Donald Trump and Administrator
Scott Pruitt”?

Was this overhaul announced prior to its start date? If not, why not?
Please provide a specific time for the EPA’s climate change website to come back online.
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We are constantly updating our website to reflect new initiatives and projects of the
Agency. Of course the site will be reflective of the current administration’s priorities
— with that said, all the content from the previous administration is still easily
accessible and publicly available-through the banner across the top of the main page
of the site.

104. Did the EPA, under your leadership, remove web resources providing information
about the benefits of the Clean Power Plan months before the proposed rulemaking to
withdraw the rule?

If so, did the EPA remove website information regarding what was, at the time, current
EPA policy before initiating the appropriate rulemaking process?

We are constantly updating our website to reflect new initiatives and projects of the
Agency. Of course the site will be reflective of the current administration’s priorities
~ with that said, all the content from the previous administration is still easily
accessible and publicly available-through the banner across the top of the main page
of the site.

Renewable Energy

105. In October 2017, you said that if it were up to you, you would do away with the
Renewable Electricity Production Tax Credit and the Investment Tax Credit for wind and
solar. You stated:

“I"d let (solar and wind) stand on their own and compete against coal and natural
gas and other sources, and let utilities make real-time market decisions on those
types of things as opposed to being propped up by tax incentives and other credits
that occur, both in the federal and state level.”

As you may know, the United States currently wastes billions of dollars each year
subsidizing the fossil fuel industry. Since you believe energy tax credits should be
eliminated to let technologies “stand on their own,” do you also believe we should
eliminate fossil fuel subsidies to let coal, oil and gas “stand on their own™ as well? If so,
what actions are you taking to eliminate the unfair subsidization of certain energy
resources?

My personal view is that the federal government ought not use the tax code to pick

winners and losers. As you may know, it is the province of the legislative branch to
establish tax credits. EPA does not have a formal role in this process.

Page 69 of 71



83

Senator Van Hollen:
106. You have noted repeatedly — more than a dozen times in your appearances before
Congress and in your testimony for today— that EPA’s only authority is the “rule of law”
or “the authority given to it by Congress”.

The updates to the Toxic Substances Control Act Congress enacted in 2016 directed EPA
to assess the safety of new chemicals before they go onto the market. The law says that
EPA, quote, “shall issue an order” regulating the chemical in order to protect against the
danger the new chemical may pose.

chemicals using orders even though the law clearly says otherwise. Your views appear to
be in direct conflict with the law Congress wrote.

Mr. Pruitt, will you direct EPA staff to issue orders to regulate the safety of new
chemicals under all circumstances in which the law says that orders are required?

As directed by Congress, under TSCA, EPA reviews new chemicals for
unreasonable risk, and where necessary takes action to protect against such risk
before a new chemical may be commercialized. Where EPA makes one of the
determinations that call for an order under the statute — for example, that there is
insufficient information to permit a reasoned evaluation of the chemical’s effects —
EPA will issue an order.

107. 1 appreciated your recent announcement that that you have decided not to abandon
proposed EPA oversight of the massive Pebble Mine, leaving restrictions in place while
the Agency receives more information on the potential mine’s impact on the region’s
world-class fisheries and natural resources. Given EPA’s role in this process, would you
say that EPA can contribute valuable feedback to the development of projects, be they
energy, mining, or transportation? Given EPA’s valuable feedback, would you object to
efforts to roll back EPA’s responsibilities to provide input on infrastructure projects?

Regarding the Pebble Mine project, EPA’s decision to suspend its proposal to
withdraw the proposed determination under Clean Water Act section 404(c) does
not impede the review of Pebble Limited Partnership’s permit application by the
Army Corps of Engincers under the normal Clean Water Act process. However, the
Corps cannot issue a permit during the pendency of the section 404(c) process, and
EPA will ensure protection of the world-class fishery in the Bristol Bay region. EPA
looks forward to working with the Corps as the Corps assesses the permit
application.
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As to your broader question, EPA strongly supports the President’s infrastructure
initiatives and associated efforts to significantly improve predictability, timeliness,
and consistency in the permitting of urgently needed infrastructure projects. The
Agency is working under the President’s direction to streamline and improve EPA’s
role in the review of new infrastructurc projects to help to assure they are reviewed
and permitting decisions are made without unnecessary delay.

Senator Wicker:

108. Do you support providing hardship exemptions from Renewable Fuel Volume
Obligations (RVOs) for small refineries experiencing disproportionate eeonomic impacts
from high RIN prices?

Section 211(0)(9)(B) of the CAA and 40 CFR 80.1441(e)(2) allow EPA to grant an
extension of a small refinery’s exemption from compliance with its renewable fuel
volume obligations for a given year based on a small refinery’s demonstration of
“disproportionate economic hardship” in that year. The statute also directs EPA to
consult with the Department of Energy (DOE) in evaluating small refinery
exemption petitions. EPA will grant a hardship exemption if we eonclude, after
review of available information and in eonsultation with DOE, that a refinery will
experience disproportionate economic hardship that can be relieved in whole or in
part by removing its RFS obligations for that year.
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Attachment 1 - QFR40 SES Appointments
Run Date as of 02/28/2018. This report criteria includes employees appointed on or after 01/20/2017 to apponting authorities under the Safe Drinking Water Act (SD\

ABBOUD, MICHAEL C

OFFICE OF PUBLIC AFFAIRS PRESS SECRETARY AD
ASHBEE, BLAKE MANNING REGION 4 CHIEF OF STAFF TO THE REGION 4 ADMIN AD
BEACH, CHRISTOPHER E. OFFICE OF PUBLIC AFFAIRS SPEECH WRITER AD
BECK, NANCY B ASST ADMR FOR CHEM SAFETY&PLTN PREV DEP ASST ADMINISTRATOR FOR TOXICS AD
BENNETT, ELIZABETH T ASSOC ADMR FOR CONGRESSBINTERGOV RLNS SENIOR ADVISOR FOR OCIR AD
BOLEN, BRITTANY A ASSOC ADMR FOR OFFiCE OF POUCY SENIOR DEPUTY ASSOC ADMIN FOR POLICY AD
BOWMAN, ELIZABETH S OFFICE OF PUBLIC AFFAIRS DEP ASSOC ADMIN FOR PUBLIC AFFAIRS AD
BROWN, BYRON R, OFFICE OF THE ADMINISTRATOR DEPUTY CHEIF OF STAFF FOR POLICY {AD
CHMIELEWSKI, KEVIN DAVID OFFICE OF THE ADMINISTRATOR DIRECTOR OF SCHEDULING AND ADVANCE AD
CORY, KATHERINE PRESTON OFFICE OF CONGRESSIONAL AFFAIRS SPEC ASST TO THE SENIOR DEP ASSOC GS
DAVIS, PATRICK ). ASST ADMR OFC OF LAND & EMER MGMT DEP ASST ADMIN FOR OLEM AD
DOMINGUEZ, ALEXANDER JAV! OFFICE OF THE ADMINISTRATOR POLICY ANALYST TO THE SENIOR ADV TO AD
FALVO, NICHOLAS ANTHONY OFFICE OF THE ADMINISTRATOR SPECIAL ASST TO THE SENIOR ADVISOR IAD
FEELEY, ROBERT A ASSOC ADMR FOR OFFICE OF POLICY POLICY COUNSEL AD
FERGUSON, LINCOLN ROSS OFFICE OF THE ADMINISTRATOR SPEECH WRITER {AD
FIELDS, JENIFER L REGION 3 CHIEF OF STAFF ‘AD
FORD, HAYLEY LYNNETTE OFFICE OF THE ADMINISTRATOR OEPUTY WHITE HOUSE LIAISON AD
FORSGREN JR., DENNIS L ASST ADMR FOR WATER DEPUTY ASSISTANT ADMIN AD
FOTOUH!, DAVID OFFICE OF GENERAL COUNSEL DEPUTY GENERAL COUNSEL AD
FREIRE, JOHN PETER OFFICE OF PUBLIC AFFAIRS ASSOC ADMIN FOR PUBLIC AFFAIRS AD
FRYE, ROBERT A ASSCC ADMR FOR C( ITERGOV RLNS SPECIAL ASST TO THE DEP ASSOC AD
GLENN 11}, ONIS REGION 4 {REGIONAL ADMINISTRATOR AD
GORDON JR., STEPHEN LAURE OFC OF PUBLC ENGAGMNT &ENVRNMNTL EDUC : DEPUTY DIRECTOR FOR PUBLIC ENGAGEMENT AD
GREENWALT, SARAH A OFFICE OF THE ADMINISTRATOR SENIOR ADVISOR TO THE ADMINISTRATOR AD
GUNASEKARA, AMANDA M ASSOC ADMR FOR OFFICE OF POLICY SENIOR POLICY ADVISOR TO THE ADMIN ON AD
HALE, DAWN MICHELLE OQFFICE OF THE ADMINISTRATOR EXECUTIVE ASSIT TO THE ADMINISTRATOR AD
HENDERSON, AUSTIN BRADY OFFICE OF THE ADMINISTRATOR SPEC ASST FOR SCHEDULING AND ADVANCE AD
HEWITT, JAMES O OFFICE OF PUBLIC AFFAIRS SPECIAL ADVISOR FOR PUBLIC AFFAIRS AD
HUPP, MILLAN. OFFICE OF THE ADMINISTRATOR DEP DIR OF SCHEDULING AND ADVANCE AD
KELLY, ALBERTC OFFICE OF THE ADMINISTRATOR SENIOR ADVISOR TO THE ADMINISTRATOR
LETENDRE, DAISY CHASTAIN ASSOC ADMR FOR OFFICE OF POLICY SENIOR ADVISOR FOR POLICY AND
LYON, CHRISTOPHER MARK REGION 2 CHIEF OF STAFF TO THE REGION 2

LYONS, TROY M

MORRIS, MADELINE G

OFFICE OF THE ADMINISTRATOR

| OFFICE OF THE ADMINISTRATOR

ASSOCIATE ADMINISTRATOR FOR OCIR

EXECUTIVE SCHEDULER FOR THE OFFICE OF
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PALICH, CHRISTIAN ROBERT OFFICE OF CONGRESSIONAL AFFAIRS |DEP ASSOC ADMIN FOR CONGRESSIONAL REL AD
RINGEL, AARON E ASSOC ADMR FOR CONGRESS&INTERGOV RLNS DEP ASSOCADMINFOROCR AD
RODRICK, CHRISTIAN W OFFICE OF CONGRESSIONAL AFFAIRS SPEC ASSTTO THE DEP ADMINFOR AD
SANDS, JEFFREY M OFFICE OF THE ADMINISTRATOR SENIOR ADVISOR TO THE ADMINISTRATOR AD
SHIMMIN, KAITLYN € ASSOC ADMR FOR CONGRESS&INTERGOV RLNS SPECIAL ASSISTANT TO THE OCIR AD
STEPP, CATHY L REGION 7 DEPUTY REGIONAL ADMINISTRATOR AD
THIEDE, KURT A, REGION 5 CHIEF OF STAFF TO THE REGION 5 ADMIN AD
WAGNER, KENNETH E D REGIONAL OPERATIONS STAFF SENIOR ADVISOR TO THE ADMINISTRATOR AD
[WEHRUM, WILLAM L. OFFICE OF THE ADMINISTRATOR SENIOR ADVISOR AD
WHITE, ELIZABETH BEACHAM OFFICE OF EXECUTIVE SECRETARIAT DIRECTOR, OFFICE OF THE EXECUTIVE AD
WILCOX, JAHAN R | OFFICE OF PUBLIC AFFAIRS STRATEGIC COMMUNICATIONS ADVISOR AD
WOODS, CLINTON § " ASSTADMRFORAIR & RADIATION DEPUTY ASSISTANT ADMINISTRATOR AD
VAMADA, YUSIRO RICHARD ASST ADMR FOR RESEARCH & DEVELOPMENT DEPUTY ASSISTANT ADMINISTRATOR FOR AD

Yellow highlights indicitates employees who were Schedule C then were converted to appointments under the SDWA authority

Orange highlights indicates employees who were converted to a new appointment then resigned or were terminated.

Grey highlights new appointments that are active and have not been terminated or converted.

Green highlights indicates employees who converted from an appointment under the SDWA, then converted to Schedule C, then coverver
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NA), Schedule C, and/or Non-Career Senior Executiv Service.

P.L95-190

P.L, 95-190.

os/18/17

P.L. 95-180 10/29/17
P. 1. 95-190 01/21/18
P. L. 95-190 04/30/17 07/16/17 07/16/17 P. L 95-190
P.1.95-190 03/19/17 05/21/17 Yes 05/21/17 SCH C. 213.335CH C, 213.3325
?. 1. 95-190 03/26/17 05/14/17 Yes 05/14/17 SCH C3316
P. L 95-190 03/26/17 05/14/17 Yes 05/14/17 SCH C, 213.3313 AGENCY UNIQUE
P.L 95-190 03/05/17
P.L. 95-190 04/23/17 05/14/17 Yes 105/14/17
SCHC, 2133311 06/18/17 |02/18/18 Yes 02/18/18
P. L. 95-190 06/04/17 06/04/17 Yes 10/15/17
P.L.95-190 05/21/17 10/29/17 Yes 10/29/17
P.L. 95-190 05/07/17 07/16/17 07/16/1
P. 1. 95-190 09/10/17 .
P.L. 95-190 03/13/17
P. L, 95-190 12/24/17
P.L.95-190 04/09/17 05/14/17 05/14/17 SCH C, 213.3315 AGENCY UNIQUE
P. L 95-190 06/18/17 09/03/17 Yes 07/09/17 OPM FORM 1652 DATED 07-06-17
P. L, 95-190 03/26/17 03/26/17 Yes 04/16/17 OPM FORM 1652
P.L.95-190 03/24/17 07/11/17
P. L 95-190 07/23/17
P. L. 95-190 08/28/17
P.L, 95-190 09/17/17
P. L. 95-190 03/08/17 07/09/17 07/09/17 SCH C, 213.3321 AGENCY UNIQUE
P.1.95-190 03/19/17 10/29/17 Yes 10/29/17 P. §. 95-190
P.L 95-190 02/16/17 08/07/17 No
P.L 95-190 05/07/17 05/26/17 No
P.L.95-190 07/02/17 08/13/17 Yes 08/13/17 P.i.95-190
P, L, 95-190 03/13/17 07/09/17 07/09/17 SCH C, 213,3322 AGENCY UNIQUE
P. 1. 95-190 04/23/17 |OPM EORM 1652 DATED 5/23/17
p..L, 95:490 06/25/17 . - 7
P.L, 95-190 12/17/17
04/02/17
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Attachment 2 - QFR46 USWAG letter

UTIITY c/o Edison Electric Institute
SOLD 701 Pennsylvania Avenue, NW
- WASTE Washington, DC 20004-2696
ACTIVITIES 202-508-5645
- GROUP WWW.USWE.0Tg

May 12, 2017

The Honorable Scott Pruitt
Administrator

U.S. Environmental Protection Agency
William Jefferson Clinton Building
1200 Pennsylvania Avenue, N.W,

Mail Code 1101A

Washington, DC 20460

Re: Utility Solid Waste Activities Group Petition for Rulemaking to Reconsider
Provisions of the Coal Combustion Residuals Rule, 80 Fed. Reg. 21302 (April
17, 2015), and Request for EPA To Hold in Abeyance Chalienge to Coal
Combustion Residual Rule, No. 15-1219, et al. (D.C. Cir.)

Dear Administrator Pruitt:

Enclosed please find the Utility Solid Waste Activities Group’s ("USWAG”) Petition
for Reconsideration of EPA’s final rule titled Rulemaking to Reconsider Provisions of
the Coal Combustion Residuals Rule (*CCR Ruile”), 80 Fed. Reg. 21302 (April 17,
2015), and a Request for EPA to seek to Hold In Abeyance the Challenge to the
Coal Combustion Residuals Rule, No. 15-1219, et al. (D.C. Cir.).

As set forth in the Petition, USWAG is not seeking reconsideration of the entire
Rute, but only those provisions that warrant modification, revision or repeal due to
recent legisiation fundamentally altering the self-implementing nature of the Rule
to one implemented through enforceable permit programs, as well as the
Administration’s Executive Orders on regulatory reform.

We also ask that EPA take action as soon as possibie to extend the Rule’s
impending compliance deadlines given that owners/operators of coal combustion
residuals ("CCR”) units are making critical operating decisions based on elements
of the CCR Rule that likely will be implemented differently under CCR permit
programs and provisions that should be modified based on the re-evaluation of the
Rule under the President’s Executive Orders on regulatory reform. Extension of
the compliance deadlines also is necessary to ensure alighment of the CCR Rule’s
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requirements with EPA’s recent postponement of the compliance dates for
implementation of the Final Effluent Limitations Guidelines and Standards Rule for
the Steam Electric Power Generating Point Source Category ("ELG Rule”). Because
it was EPA’s intent that the CCR and ELG Rules work in tandem, both in terms of
content and timing, extension of the CCR Rule compliance deadlines is necessary
so that owners/operators of CCR units are not forced to make decisions affecting
these units under the CCR Rule without first understanding their obligations under
the ELG Rule.

Finally, because certain provisions of the Rule identified in the attached Petition
are the subject of ongoing litigation challenging the Rule, USWAG requests that
EPA seek hold the case in abeyance so that the Agency can reconsider its positions
in the litigation in light of the recent statutory changes and Executive Orders.

USWAG believes that the modifications to the Rule identified in this Petition will
resuit in a more practical and workable, yet equally protective regulatory program
for CCR disposal units. We look forward to working with EPA in making these
important and necessary modifications to the CCR Rule.

Sincerely,

James Roewer
Executive Director

Enclosure

cc: Samantha Dravis
Brittany Bolen
Ryan Jackson
Byron Brown
David Fatouhi
Patrick Davis
Barry Breen
Barnes Johnson
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Attachment 3 - QFR46 USWAG petition

In the United States Environmental Protection Agency

Utility Solid Waste Activities Group Petition for Rulemaking to
Reconsider Provisions of the Coal Combustion Residuals Rule, 80 Fed.
Reg. 21,302 (April 17, 2015), and Request to Hold in Abeyance Challenge
to Coal Combustion Residual Rule, No. 15-1219, et al. (D.C. Cir.)

Douglas Green

Venable LLP

600 Massachusetts Avenue, N.W.
Washington, D.C. 20001
202-344-4483

dhereenievenable.com

Margaret Fawal

Venable LLP

600 Massachusetts Avenue, N.W,
Washington, D.C. 20001
202-344-4791

mikfawal@@venable.com

Counsel for Petitioner Utility Solid Waste Activities Group
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RELIEF SOUGHT

The Utility Solid Waste Activities Group' ("USWAG") hereby petitions
the United States Environmental Protection Agency ("EPA") pursuant to 5 U.S.C.
§ 553(e) and 42 U.S.C. § 6974(a) for a rulemaking to reconsider specific
provisions of the Final Rule entitled Hazardous and Solid Waste Management
System; Disposal of Coal Combustion Residuals?® (the "CCR Rule," the "Final
Rule," or "Rule™).* USWAG is not seeking EPA’s reconsideration of the entire
CCR Rule, but rather only the provisions of the Rule that warrant modification,
revision or repeal due to recent legislation fundamentally altering the self-
implementing nature of the Rule, as well as the Administration’s Executive Orders
on regulatory reform.

An extension of the upcoming CCR Rule compliance deadlines is also
necessary, and the EPA should take immediate action to extend those deadlines for

several critically important reasons. First, owners/operators of coal combustion

" USWAG, formed in 1978, is an association of over one hundred and twenty clectric
utilities, power producers, utility operating companies, and utility service companies located
throughout the United States, including the Edison Electric Institute (“EEL”), the American
Public Power Association (“APPA™), and the National Rural Electric Cooperative Association
(*NRECA”). Together, USWAG members represent more than 73% of the total electric
generating capacity of the United States, and service more than 95% of the nation’s consumers of
electricity and 92% of the nation’s consumers of natural gas.

° 80 Fed. Reg. 21,302 (April 17, 2015).

* Section 553(e) of the Administrative Procedure Act provides that intercsted persons
have "the right to petition for the issuance, amendment, or repeal of a rule.” Similarly, section
7004 of the Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6974(a), provides
that “any person may petition the Administrator for the promulgation, amendment or repeal of
any regulation under this chapter.”
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residuals (“CCR”) units are now facing decisions on whether to make large capital
expenditures to comply with central requirements of the CCR Rule—requirements
that will be evaluated for potential modification or replacement pursuant to this
reconsideration Petition. Second, many of these requirements also may change or
be implemented differently with the transition to state permit programs. Finally,
an extension is necessary to ensure alignment of the CCR Rule’s requirements with
EPA’s recent postponement of the compliance dates for implementation of the
Final Effluent Limitations Guidelines and Standards Rule for the Steam Electric
Power Generating Point Source Category* (“ELG Rule”). Coordination of the
CCR and ELG Rules’ compliance time frames has been one of the overarching
objectives of the Agency to ensure that owners/operators of CCR units are not
forced to make decisions affecting these units under the CCR Rule without first
understanding the ELG requirements.’

In addition, given that certain of the provisions of the Rule identified in this
Petition for reconsideration are the subject of ongoing litigation challenging the

CCR Rule,® USWAG also requests that EPA seek to hold the case in abeyance so

480 Fed. Reg. 67,838 (Nov. 3, 2015).

580 Fed. Reg. at 21,428.

6 Utility Solid Waste Activities Group, et al. v. EPA, et al., No. 15-1219 (D.C. Cir.)
(consolidated with Nos. 15-1221, 15-1222, 15-1223, 15-1227, 15-1228, and 15-1229)
(hereinafter "CCR Litigation").
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that the Agency can reconsider its positions in the litigation in light of the recent
statutory changes and Executive Orders.

INTRODUCTION

EPA’s CCR Rule, found at 40 C.F.R. Part 257, regulating the disposal of
CCR by the electric utility sector will result in significant economic and
operational impacts to coal-fired power generation. Rapidly approaching
compliance deadlines for the most impactful components of the Rule are forcing
owners or operators of power plants to make irreversible and tremendously
significant long-term business and operational decisions regarding how to comply
with the Rule. In many cases, these compliance decisions include the closure of
CCR disposal units, and even the premature closure of power plants. Put simply, if
there is no cost-effective option to manage CCR~—the byproduct from the
combustion of coal—the use of coal to produce power is significantly burdened,
and the economic viability of coal-fired power plants is jeopardized. The CCR
Rule is having precisely this adverse effect on coal-fired power generation across
the country.

Many of the problems underlying the Rule can be solved through the use of
site-specific, risk based management standards that EPA chose not to include in
the Final Rule due to the Rule’s underlying self-implementing regulatory scheme.

But recently enacted legislation now allows the CCR Rule to be implemented
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through state CCR permit programs or systems of prior approval (collectively,
“state CCR permit programs”). This fundamental change, along with recently
issued Executive Orders goveming regulatory reform, warrants reconsideration
and modification of the CCR Rule to incorporate such site-specific, risk-based
provisions for assuring the proper management and disposal of CCR.

As stated above, USWAG is not seeking to eliminate or have EPA
reconsider the entire CCR Rule. Indeed, USWAG strongly endorsed and
supported EPA’s development of RCRA Subtitle D non-hazardous waste rules for
the disposal of CCR. Importantly, however, the necessary modifications to the
Rule identified in this Petition will produce a more balanced and cost-effective
Rule, while also ensuring that CCR disposal units are regulated in a manner
meeting RCRA’s statutory standard of ensuring “no reasonable probability of
adverse effects on health or the environment.”

We begin by providing an overview of the CCR Rule and then identify the
reasons why reconsideration and modification of the Rule is necessary in light of
the new legislation and to achieve the regulatory reform objectives of the
Executive Orders. The Petition also identifies why it is critical for EPA promptly
to extend the Rule’s upcoming compliance deadlines given that many

owner/operators must make long-term strategic and operational decisions over the

T42 U.S.C. § 6944(a).
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next few months in order to assure compliance with current CCR Rule
requirements. As discussed below, we urge EPA to take action as soon as possible
to extend these compliance deadlines so that these owners/operators are not left
with stranded assets or undertake plant closures in order to comply with elements
of the Rule that EPA appropriately determines warrant modification and/or are
implemented differently under state permit programs. Finally, we identify the
specific provisions of the Rule requiring modification and, given that certain of
these provisions are subject to ongoing litigation challenging the CCR Rule,
request that EPA seek to hold the case in abeyance while EPA reconsiders its
positions in the litigation.

OVERVIEW OF THE CCR RULE

The CCR Rule regulates the disposal of CCR at electric utilities as a non-
hazardous solid waste under Subtitle D of RCRA. The Rule establishes minimum
federal criteria for determining which CCR landfills and surface impoundments
qualify as “sanitary landfills” and may continue to operate, and which landfills and
surface impoundments are “open dumps™ and must close. A precedent setting
aspect of the Rule is EPA’s decision to apply these criteria to inactive CCR surface
impoundments (i.e., impoundments that ceased recciving CCR before the effective
date of the Rule), thus resulting in the regulation of inactive CCR surface

impoundments in the same manner as opcrating impoundments. CCR landfills and
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surface impoundments that fail to meet the Rule’s criteria are considered “open
dumps” subject to closurc. The Rule became effective on October 19, 2015.

The major criteria in the Rule include (1) restrictions on the siting of CCR
units, including the imposition of location restrictions on existing surface
impoundments that have been sited and in operation for years; (2) standards for the
design of CCR units, such as specified liner requirements that can effectively
supersede differing state requirements; (3) operating conditions, such as mandated
inspections of landfills and surface impoundments and fugitive dust controls; (4)
structural integrity requirements for surface impoundments that, if not met by a
specified time period, mandate the prompt closure of the unit; (5) groundwater
monitoring and corrective action requirements, which include the establishment of
groundwater protection standards that, in the case of certain constituents, are set at
background levels—even though these levels can be far lower than established and
accepted risk-based levels; (6) two specified closure options, including (i) closure
with CCR in place in conformance with specified dewatering, stabilization and cap
design standards, followed by a minimum of 30-years of post-closure care and
groundwater monitoring, or (ii) closure by removing the CCR from the unit and
certifying compliance with the mandated groundwater protection standards, with

no subsequent post-closure care; and (7) recordkeeping and reporting requirements
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demonstrating compliance with the criteria that must be posted to a publicly
available website.

Because the Rule was promulgated as a self-implementing rule, whether in
fact a facility is in compliance with the above-referenced criteria is determined by
a Qualified Professional Engineer (“QPE”), whose certifications are posted to the
facility’s publicly available website. The QPE’s certification is then subject to
review by EPA| the states, and citizen groups and, if there is disagreement, the
facility’s compliance with the Rule can be challenged by EPA through an EPA
administrative enforcement order® or through a RCRA citizen suit brought by a
citizen group or a state in federal district court.” This unorthodox enforcement
scheme has led to a degree of uncertainty, as QPE certifications are subject to
challenge and possible reversal afier the certification is made and the applicable
regulatory deadline has passed.

Moreover, failure to comply with certain of the Rule’s criteria leads to the
mandated closure of the CCR disposal unit within very short time frames. Of most
importance, the detection of a release to groundwater from an unlined surface

impoundment above a mandated groundwater protection standard—even where the

¥ When the Rule was originally promulgated in April 2015, EPA did not have statutory
authority to enforce the Rule. However, the recently enacted Water Infrastructure Improvements
for the Nation Aet (“WIIN Act™), which, in part, amended Subtitle D of RCRA to authorize the
states to implement the CCR Rule through state permit programs, also gave EPA authority to
directly enforce the Rule.

® See 42 U.S.C. § 6972.
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groundwater protection standard is background and far below accepted health-
based levels—requires the prompt closure of the impoundment even if other
corrective action measures may be available at considerably less cost for ensuring
the protection of human health and the environment based on site-specific
circumstances.

Certain of the Rule’s criteria have already taken effect, including fugitive
dust controls, unit inspections and the preparation of closure plans. However, the
Rule’s most demanding and onerous requirements (including in particular its
groundwater monitoring requirements, with the attendant regulatory ramifications
of forced closures of CCR disposal units and corrective action) are scheduled to go
into effect on October 17, 2017, approximately five months from the filing of this

Petition.

REASONS TO RECONSIDER THE RULE

A.  The Self-Implementing Nature of the CCR Rule Results in
Inflexible Requirements that Impose Tremendous Costs on
Regulated Entities.

The enormous costs associated with the CCR Rule are largely attributable to
the Rule’s burdensome, inflexible, and often impracticable requirements, which do
not allow for the type of site-specific, risk-based management techniques
contained in many state coal ash regulatory programs and other federal solid waste

regulations. Instead, the CCR Rule operates independently of existing state risk-
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based CCR control programs.'® Therefore, owners/operators of coal-fired power
plants must often comply with two sets of CCR disposal controls: those imposed
by the CCR Rule and any additional state requirements.'!

This dual and inefficient regulatory regime is the result of the self-
implementing nature of the CCR Rule. At the time the CCR Rule was
promulgated in 2015, the underlying statute, RCRA, did not allow for the Rule to
be delegated to the states or to be implemented through state or federal permit
programs. Instead, as explained above, regulated entities are responsible for “self-
implementing” the Rule, meaning that owners/operators of coal-fired power plants
must ascertain for themselves what is required to comply with the Rule and then
certify such compliance on a publicly available website. Alleged non-compliance
with the Rule is enforced through RCRA’s citizen suit provision or directly by
EPA through the issuance of administrative orders.

Because of this self-implementing scheme, EPA declined to include in the
Final Rule many site-specific, risk-based provisions contained in other state and
federal solid waste progranis, and instead created a monolithic, one-size-fits-all
regulatory regime. For example, EPA removed certain provisions from the Final

Rule—provisions which were contained in the 2010 CCR proposal'? and drawn

1980 Fed. Reg. at 21,333,
nd.
1275 Fed. Reg. 35,128 (June 21, 2010).
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from EPA’s Municipal Solid Waste Landfills (“MSWLF”) program under 40
C.F.R. Part 258—that would have allowed for tailoring of the Rule’s groundwater
monitoring and corrective action programs based on site-specific conditions. EPA
removed this flexibility precisely because there is no regulatory authority
oversecing implementation of the CCR Rule through an enforceable permit
program. As EPA reasoned, “the possibility that a state may lack a permit program
for CCR units made it impossible to include some of the alternatives available in
[the MSWLF program], which establish alternative standards that allow a state, as
part of its permit program to tailor the default requirements to account for site
specific conditions at the individual facility.”"?

This has resulted in a CCR Rule reflecting risk assumptions and regulatory
criteria based on the “lowest common denominator.” EPA readily acknowledged
this point when it determined that any unlined impoundment contaminating
groundwater must, in all circumstances, close:

EPA acknowledges that it may be possible at certain sites to engineer

an alternative to closure of the unit that would adequately control the

source of the contamination and would otherwise protect human

health and the environment. However, the efficacy of those

engineering solutions will necessarily be determined by individual site

conditions. As previously discussed, the regulatory structure under

which this rule is issued effectively limits the Agency’s ability to

develop the type of requirements that can be individually tailored to
accommodate particular site conditions. Under [RCRA] sections

1380 Fed. Reg. at 21,396-97.
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1008(a) and 4004(a), EPA must establish national criteria that will
operate effectively in the absence of any guaranteed regulatory
oversight (i.e., a permitting program), to achieve the statutory

standard of “no reasonable probability of adverse effects on health or
the environment” at all sites subject to the standards.'*

This lack of site-specific consideration has resulted in an inflexible and
overly-conservative Rule that is imposing tremendous operational costs on the
power industry and is threatening the premature closure of CCR disposal units. As
explained below, however, the statutory structure underpinning the enforcement
scheme for the Rule has fundamentally changed since its promulgation in 2015,
Therefore, there is no longer any basis for the Rule’s inflexible requirements,
which, as noted above, even EPA acknowledges can force the closure of units that
are otherwise capable of remaining open in a manner that protects human health
and the environment. Furthermore, these inflexible requirements are the exact
types of unnecessarily burdensome regulation that EPA has been directed to repeal,
replace, or modify under the recent Executive Orders relating to regulatory reform.

B. By Authorizing State CCR Permit Programs, the WIIN Act
Fundamentally Altered the CCR Rule’s Enforcement Scheme.

On December 16, 2016, President Obama signed into law the Water
Infrastructure Improvements for the Nation Act (“WIIN Act”), which, in part,

amended Subtitle D of RCRA to authorize the states to implement the CCR Rule

" 1d at21,371.
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through state permit programs.'> Specifically, the WIIN Act authorizes the states
to submit an application requesting EPA’s approval to administer the CCR Rule
through a state permit program in lieu of the self-implementing CCR Rule. Where
states do not seek to administer the Rule or where a state’s application is denied by
EPA—referred to as “Nonparticipating States”—EPA is directed to implement the
CCR Rule through a federal permit program.'® This statutory change
fundamentally transforms the CCR Rule from a self-implementing program, into a
rule that will be implemented through either a state or EPA permit program (much
like traditional federal environmental programs).

With the WIIN Act’s change to the implementation of the CCR Rule, EPA’s
original rationale for excluding the site-specific, risk-based tailoring provisions
from the Final Rule—its concern for “abuse” by entities operating under the self-
implementing regime—no longer exists. Therefore, the Rule should be amended
as soon as possible to incorporate the risk-based management options contained in
state and other EPA solid waste programs, eliminating the burdensome one-size-

fits-all approach of the current Rule.

'3 The legislation amends section 4005 in Subtitle D of RCRA (“Upgrading of Open
Dumps”) by adding a new subsection (d) to the section entitled “State Programs for Control of
Coal Combustion Residuals.”

'® The requirement that EPA implement a CCR permit program in a Nonparticipating
State is conditioned on Congress appropriating funds for EPA to administer a CCR permit
program. Nonetheless, even without such direct appropriations, nothing in the statute prohibits
EPA from administering CCR permit programs in Nonparticipating States if it so chooses.

12
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C. The Policies Established by Executive Orders on Regulatory
Reform Support Modification of the CCR Rule.

In addition to the WIIN Act, the Rule requires reconsideration pursuant to the
policies set forth in the Administration’s recent series of Executive Orders
regarding regulatory reform, including the regulatory reform agenda set forth in
Executive Order 13777 (“EO 13777)."7 Reconsideration of the Rule also is
consistent with the policies expressed in the President’s Executive Order 13771 on
“Reducing Regulation and Controlling Regulatory Costs™® (“EO 137717) and the
President’s Executive Order 13783 on “Promoting Energy Independence and
Economic Growth™ ! (“EO 13783™). We discuss these EOs below and explain
why individually, and collectively, they warrant modification to the CCR Rule.

1. EO 13777

One of the key directives in EO 13777 is for agency regulatory reform task

forces (“RRTFs”) to “evaluate existing regulations and make recommendations to

the agency head regarding their repeal, replacement, or modification, consistent

17 See Executive Order 13777, Enforcing the Regulatory Reform Agenda (Feb. 24, 2017),
82 Fed. Reg. 12,285 (Mar. 1, 2017).

'8 Executive Order 13771, Reducing Regulation and Controlling Regulatory Costs (Jan.
30, 2017), 82 Fed. Reg. 19339 (Feb. 3, 2017).

19 Bxecutive Order 13783, Promoting Energy Independence and Economic Growth (Mar.
28,2017), 82 Fed. Reg. 16,093 (Mar. 31, 2017).

13
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with applicable law.”?* The RRTFs have until May 25, 2017, to make their

recommendations.?!

In undertaking this task, EO 13777 directs that the RRTF shall attempt to
identify regulations that, among other things:
(1) eliminate jobs or inhibit job creation;
(i1) are outdated, unnecessary, or ineffective;
(iii) impose costs that exceed benefits; or
(iv) create a serious inconsistency or otherwise interfere with regulatory
reform initiatives and policies.??
The CCR Rule meets a// of these criteria.
First, EPA itself readily acknowledged in issuing the Final Rule that the
Rule’s costs far exceed its benefits, with annual costs conservatively exceeding
the Rule’s benefits by a range of at least $273 to $441 million per year.”* Even

these ranges far underestimate the gaps between the Rule’s compliance costs

versus its estimated benefits because they fail to take into account the excessive

B0 13777 § 4. EO 13777 refers to the definition of “regulation” or “rule” found in EQ
13771, which includes, in pertinent part, “an agency statement of general or particular applicability
and future effect designed to implement, interpret, or prescribe law or policy or to describe the
procedure or practice requirements of an agency . .. .” EO 13771 § 4.

! By imposing a rigorous deadline on the Task Force, EO 13777 recognizes the urgency
of addressing overly burdensome regulations. Ultimately, it is the customers of the electric utility
industry who suffer the economic burden of exorbitantly expensive rules having no concomitant
environmental benefit. This burden is exacerbated when important issues regarding those rules
go unresolved for extended periods of time (e.g., the Mercury and Air Toxics rule) and, as a
result, the regulated must move forward with burdensome regulations before they can be
repealed or revised. Uncertainty also contributes to potential instability in energy delivery. Thus,
in the spirit of EO 13777, the Agency should move expeditiously to reconsider and revise the
Rule.

ZEO 13777 § 3(d)i)-(iv).

3 80 Fed. Reg. at 21,460.
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compliance costs brought about by the Rule’s overly stringent one-size-fits-all
operating, groundwater monitoring and corrective action standards that cannot be
tailored to reflect site-specific characteristics of a particular unit. Consistent with
EO 13777, a rule whose costs exceeds its benefits should be re-evaluated and
modified.

The Rule also will cause job losses due to the premature closure of power
plants caused by the forced closure of CCR disposal units. Similarly, the
provisions of the Rule identified for reconsideration in this Petition are outdated
and unnecessary, as they fail to reflect the fundamental statutory change brought
about by the WIIN Act with respect to the implementation of the Rule through
enforceable permit programs in lieu of the original self-implementing regime.
Finally, as discussed below, the adverse effects on coal-powered energy
generation caused by the Rule’s current implementation scheme and overly
burdensome regulatory regime are directly inconsistent, with EO 13783.

For all these reasons, the CCR Rule should be chief among the EPA
RRTF's recommendations under EO 13777 for repeal, replacement or
modification as set forth in this Petition.

2, EO 13771

The CCR Rule also should be reconsidered as part of EPA’s compliance

with EO 13771. Among other things, EO 13771 directs that “for every one new
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regulation issued, at least two prior regulations be identified for elimination, and
that the cost of planned regulations be prudently managed and controlled through
the budgeting process.” Agencies are to achieve a net incremental regulatory
cost of zero in Fiscal 2017% by offsetting the costs of new regulations during the
current fiscal year with costs eliminated from existing regulations.?¢

By reconsidering the CCR Rule and taking its costs properly into account
when promulgating a modified CCR Rule, EPA can engage in regulatory burden
reduction as contemplated by EO 13771, thereby facilitating the promulgation of
other rules, including a revised CCR Rule that provides meaningful environmental
benefits.

3. EO 13783

EO 13783 provides even further support for the requested modifications to
the CCR Rule identified in this Petition. EO 13783 states, in pertinent part, that it
is the national policy of the United States and executive agencies to “immediately
review existing regulations that potentially burden the . . . use of domestically

produced energy resources and appropriately suspend, revise, or rescind those that

HEO 13771 § 1.

3 “For fiscal year 2017, which is in progress, the heads of all agencies are directed that
the total incremental cost of all new regulations, including repcaled regulations, to be finalized
this year shall be no greater than zero. .. ." Id. § 2(b).

6 Id. § 2(c) ("incremental costs associated with new regulations shall, to the extent
permitted by law, be offset by the elimination of existing costs associated with at lcast two
prior regulations.").
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unduly burden the development of domestic energy resources beyond the degree
necessary to protect the public interest or otherwise comply with law.”*” To
achieve this national policy objective, EO 13783 directs that heads of federal
agencies immediately “review all existing regulations, orders, guidance
documents, policies, and any other similar agency actions (collectively, agency
actions) that potentially burden the development or use of domestically produced
energy resources, with particular attention to oil, natural gas, coa/, and nuclear
energy resources.”?8

Pursuant to the above directives, within 180 days of the issuance of EO
13783, the heads of federal agencies are to submit final reports to the Vice
President and Director of the Office of Management and Budget (among others)
detailing the regulations identified by the agency as potentially burdening the
development or use of domestically produced energy resources, including with
particular attention to coal, oil, natural gas and nuclear energy resources. After
submission of these final reports, the heads of federal agencies “shall as soon as
practicable, suspend, revise, or rescind, or publish for notice and comment
proposed rules suspending, revising, or rescinding, those actions, as appropriate

729

and consistent with law.

27 EO 13783 § 1(c) (emphasis added).

8 Id. at § 2(a) (emphasis added).

2 14 at § (g). Agencies are directed to coordinate such regulatory reform with their
activities undertaken pursuant to EO 13771, discussed above. Id.

17



113

The CCR Rule is an “agency action” that directly burdens the use of coal as
an energy resource by imposing unduly stringent and extremely costly regulations
on the management of CCR—a coal combustion byproduct. Put simply, the
continued use of coal for electricity generation is effectively precluded if there is
no economical option for managing the residuals from its use. These burdens are
only compounded by a suite of other major rules affecting coal-fired power plants.
And, ultimately, the costs imposed by these regulations will be bome by
consumers of the electricity.

Therefore, as currently written and implemented, the CCR Rule is having
significant adverse effects on the domestic use of coal as an energy source in
direct contradiction of the national energy policy set forth in EO 13783, This does
not have to be the case. The identified revisions, and in certain cases repeal, of the
specific provisions of the CCR Rule discussed below will remove these
unwarranted regulatory burdens on the management of CCR and the related
burdens on the use of coal as an energy source—none of which arc mandated by
the statutc. Rather, with the enactment of a new rcgulatory paradigm allowing for
implementation through CCR permit programs, EPA can move from a monolithic,
one-size-fits-all regulatory regime to a site-specific and risk-based approach, all

while continuing to ensure that CCR will be managed in a manner meeting
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RCRA'’s Subtitle D standard of ensuring “no reasonable probability of adverse
effects on health or the environment.”"
Therefore, it is appropriate for the CCR Rule to be included in the final
report prepared under EO 13783 and then revised as soon as practicable

consistent with the request for reconsideration set forth in this Petition,

NEED TO EXTEND CCR RULE COMPLIANCE DEADLINES

Although certain of the CCR Rule’s operating criteria have already taken
effect, other provisions of the CCR Rule, including the Rule’s groundwater
monitoring and associated corrective action provisions, have not. As discussed in
more detail below, it is critically important to extend the compliance dates of these
remaining CCR Rule requiremnents so that electric utilities do not make irreversible
operational and significant investment decisions (including decisions on plant
closures) before EPA has time to reconsider the provisions of the Rule identified in
this Petition and make any necessary Rule modifications. In addition, an extension
of the Rule’s upcoming timeframes is necessary to allow time for implementation
of the Rule through enforceable permit programs as contemplated under the WIIN
Act and, equally important, to ensure alignment of the CCR Rule’s remaining
compliance dates with the ELG Rule, which was recently stayed while EPA

reconsiders many of the key requirements of that rule.

42 U.S.C. § 6944(a).
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A. Extension of CCR Rule Deadlines is Necessary to Allow Time to

Transition to State Permit Programs and Undertake the Necessary
Substantive Changes to the Rule.

Given the anticipated implementation of the Rule through state permit
programs—including the adoption of requirements that may differ, yet be equally

EPA should take immediate action to extend the

protective as the federal Rule
CCR Rule’s upcoming compliance deadlines to coincide with implementation of
the Rule through CCR permit programs. This is necessary to allow time for the
transition of the Rule to state-based permit programs, under which elements of the
Rule, including the groundwater monitoring program, can be tailored to reflect the
site-specific characteristics of individual CCR units. Similarly, an extension of
time is necessary for EPA to evaluate the requested modifications to the CCR Rule
identified in this Petition and to undertake rulemakings to implement those
changes, many of which will likely be reflected in state CCR permit programs. As
discussed below, these changes will allow for implementation of the Rule’s
requirements in a more balanced and cost-effective manner while meeting RCRA’s
statutory standard of ensuring *no reasonable probability of adverse effects on
health or the environment.”*!

Indeed, we understand that EPA is in the process of preparing guidance

detailing the procedures states should use to apply for and receive approval to

3142 U.8.C. § 6944(a).
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implement the CCR Rule through state permit programs.*> Many states, including
Missouri, Georgia and Kansas, have reportedly already expressed an interest in
obtaining or are already seeking EPA approval to administer such programs.
Therefore, it is expected that many states will be in the position to implement the
requirements of the CCR Rule through state permit programs in the near future,
perhaps before the end of this year, with more states to follow later.

This transition to state permit programs necessitates an extension of the
Rule’s deadlines to avoid large-scale capital expenditures by the regulated
community for elements of the Rule that are likely to be changed significantly
through the reconsideration Petition or at least implemented differently under
future permits. Electric utilities should not be forced to invest significant and
irretrievable capital resources to comply with requirements that are likely to
change.

Chief among these deadlines is the fast approaching October 17, 2017
requirement for initiating the Rule’s groundwater monitoring program,** which
sets off a series of cascading requirements, including possibly onerous corrective

action requirements and, in some cases, forced closure of CCR units and power

32 See letter dated April 28, 2017 from Administrator Pruitt to Governor Sandoval of

Nevada.
3340 C.F.R. §§ 257.90(b), 257.90(e).
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plants.** As currently written, the Rule’s groundwater monitoring program does
not allow for the consideration of any site-specific characteristics, such as
groundwater hydrology, local geological characteristics, or proximity to surface
water and drinking water receptors. But, now, state regulators will be in a position
to tailor, as appropriate, the applicable groundwater standards to reflect the risks
and groundwater characteristics of individual sites. Extending the Rule’s
groundwater monitoring program to coincide with the adoption and
implementation of the Rule through state permit programs will avoid needless
capital expenditures, the likely closure of CCR units,and perhaps even the
premature closure of power plants, for elements of the Rule that may change as a
result of the reconsideration rulemaking or be implemented differently under state
CCR permit programs.

B. Extension of CCR Rule Deadlines is Necessary to Allow for
Coordination with ELG Rule.

An extension of the Rule’s compliance deadlines also is critical to ensure

coordination with the time frames in the ELG Rule. Significantly, EPA recently

3 See id. §§ 257.90-.98: see also 80 Fed. Reg. at 21,397 (discussing the “phased
approach” to groundwater monitoring).
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granted two petitions for reconsideration®® of the ELG Rule.*® As part of this
reconsideration, EPA has postponed the compliance deadlines in the ELG Rule
through an administrative stay and announced its plan to extend or revise the ELG
compliance deadlines through a subsequent notice and comment rulemaking over
the next few months.>’

Although the ELG Rule and the CCR Rule are separate regulations issued
pursuant to two separate statutes, both rules impact the management of CCR waste
streams and the operation of CCR surface impoundments. Because of this, EPA
correctly reasoned in promulgating the CCR Rule that it was necessary to align the
structure and timelines of the CCR Rule to account for the content and timelines of
the ELG Rule. Therefore, in establishing the compliance time frames in the CCR
Rule, EPA “accounted for other Agency rulemakings that may affect owners or
operators of CCR units,” including specifically the ELG Rule.* EPA also
explained that “effective coordination of any final RCRA requirements with the

ELG requirements would be sought in order to minimize the overall complexity of

35 petition to reconsider the Final Rule, submitted by U.S. Small Business Administration
{April 5, 2017); Petition to reconsider the Final Rule, submitted by Utility Water Act Group
(March 24, 2017) (available at htlps://www.cpa.gov.ey steam-clectie-power-generating-cfflyent-
guidelines-petitions-reconsideration).

36 April 12,2017 Letter from EPA Administrator Scott Pruitt to Harry M. Johnson, Major
Clark, and Kevin Bromberg (available at hitp: cepreovisitesproduction/it
04 documentsisteam-clectric-ele uwag-sha-petition_epa-responsy. 04-12-2017 pdi).

37 82 Fed. Reg. 19,005 (April 25, 2017).

¥,

SIS
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the two regulatory structures, and facilitate implementation of engineering,
financial, and permitting activities.”

Accordingly, the compliance deadlines in the CCR Rule were established by
EPA with the full expectation that the contents and timing of the final ELG Rule
would be understood by owners or operators of CCR units.*® This was so that the
CCR Rule would not force any major operational decisions (such as closure or
retrofit of a CCR unit) before an owner or operator of a CCR unit could properly
take into account and consider the associated implications under the ELG Rule,
allowing “ample time for the owners and operators of CCR units to understand the
requirements of both regulations and make the appropriate business decisions.”!
EPA recognized this was particularly true with respect to CCR Rule obligations
that could require a surface impoundment to undergo closure or retrofit, explaining
that “[a] decision on what action to take with that unit may ultimately be directly
influenced by the requirements of the ELG rule.”*?

Consistent with the above position, EPA stated that the CCR Rule “will not

require owners or operators of CCR units to make decisions about these units

3980 Fed. Reg. at 21,313,

4 See id. at 21,428 (“Thus, under the final timeframes in this [CCR] rule, any such
decision [whether to retrofit a CCR impoundment] will not have to be made by the owner or
operator of a CCR unit until well after the ELG rule is final and the regulatory requirements are
well understood.”).

1 Id. (emphasis added).

d.
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[including closure decisions] without first understanding the implications that such
decisions would have meeting the requirements of [the ELG].”% Obviously,
however, owners or operators of CCR units are not in a position to make this type
of informed decision given EPA’s recent decision to reconsider the content and
compliance time frames of the ELG Rule.

For example, a decision on whether to undertake the significant capital
investment to retrofit a CCR surface impoundment otherwise required to close
under the CCR Rule will turn in large part on whether that impoundmient will
continue to serve a wastewater management function for an ELG-regulated waste
stream—such as bottom ash transport water. But the future role of that
impoundment in managing bottom ash transport water under the ELG Rule will not
be known until such time as EPA completes its reconsideration of both the timing
and content of the ELG Rule. This is precisely the type of predicament that EPA
intended to avoid by declaring that it would not force any major compliance
decisions under the CCR Rule before a facility could properly take into account
and consider the associated implications under the EL.G Rule.

In short, because the EL.G and CCR Rules were designed to work in tandem,
both with respect to content and timing, it is clear that EPA must now also extend

the upcoming compliance deadlines in the CCR Rule to coincide with revised

4 Jd. (emphasis added).
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compliance deadlines in the ELG Rule. For similar reasons, other CCR Rule
deadlines that should be extended include the time schedules in 40 C.F.R.
§§ 257.60-257.64 for assessing compliance with the CCR Rule’s location

restrictions.

PROVISIONS FOR RECONSIDERATION

As discussed above, in light of the President’s Regulatory Reform Orders
and the fundamental statutory change brought about by the WIIN Act, EPA should
reconsider and modify the provisions of the CCR Rule identified below. Because
the CCR Rule can now be implemented through state permit programs, EPA’s
rationale for not including many of the risk-based provisions contained in the
proposed CCR Rule, and currently contained in many existing state CCR permit
programs, no longer exists. Many of the recommended provisions for
reconsideration discussed below reflect this fundamental statutory change in how
the Rule is to be implemented and, accordingly, urge modifications incorporating
common sense, risk-based management options into the Rule. In addition, the CCR
Rule contains other overly prescriptive requirements that impose unnecessary
regulatory burdens on the electric power sector and increase compliance costs
without a corresponding environmental benefit. As discussed below, it is
appropriate for EPA also to revise these requirements pursuant to the

Administration’s Exccutive Orders relating to regulatory reform.
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A. Alternative Risk-Based Groundwater Protection Standards

The Rule’s groundwater monitoring regime and corrective action
requirements are centered around specified groundwater protection standards for
the Rule’s list of Appendix IV constituents. For most constituents, the
groundwater protection standard is based on maximum contaminant levels
(“*MCLs™), which are standards set by EPA for drinking water quality. Several
Appendix IV constituents (molybdenum, lead, cobalt, and lithium}, however, do
not have an MCL. For these constituents, the groundwater protection standard
defaults to background levels.

In the 2010 proposal, EPA included a provision allowing for the
establishment of alternative risk-based groundwater protection standards for
Appendix IV constituents that do not have an MCL.** This has long been the
regulatory regime in the MSWLF program and has not been the subject of any
controversy.*® Even under EPA’s Subtitle C hazardous waste program, permit
writers are authorized to establish site-specific groundwater protection standards
based on the unique conditions of the regulated unit.*® EPA removed this option
from the Final Rule, however, explaining that such flexibility was “inappropriate

in a self-implementing rule, as it was unlikely that a facility would have the

4475 Fed. Reg. at 35,249 (proposed 40 C.F.R. § 257.95(h)).
45 See 40 C.F.R. § 258.55(h)(3)(i).
4 See Id. § 264.94(b).
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scientific expertise necessary to conduct a risk assessment, and was too susceptible
to potential abuse.”’

By prohibiting risk-based groundwater protection standards, the Rule
mandates the use of background levels even when those levels are far below any
risk-based standard that would otherwise be required by a state or even by EPA
under other federal cleanup programs (where risk-based remediation levels are
routinely used). This means that a facility may be forced into the Rule’s
burdensome corrective action program, cven if contamination at the facility does
not exceed an acceptable risk-based level. And, more importantly, the ultimate
cleanup standard under corrective action in these circumstances is set at
background, even if the treatment required is far more costly than treating to an
acceptable risk-based level. This overly prescriptive and conservative approach
thus imposes compliance costs that far exceed any environmental benefit and is the
type of regulation targeted for regulatory reform under the Executive Orders.

The Appendix I'V constituent cobalt is a good example of the illogical result
compelled by the Rule’s inflexible approach. As explained in the attached report
prepared by Gradient Corporation (Appendix A), EPA has established a risk-based
level for cobalt—referred to as a “Regional Screening Level” or “RSL”—of 6 ug/L

in groundwater. However, the median background level of cobalt in groundwater

4780 Fed. Reg. at 21,405,
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is 0.17 ug/L, which is 35 times lower than the RSL developed for cobalt by EPA.
And, the median concentration of cobalt in CCR leachate is 1 ug/L, which is six
times lower than the health-based standard for cobalt established by EPA.
Therefore, at the vast majority of CCR facilities, no remediation would ever be
required to achieve the health-based benchmarks for cobalt in order to protect
human health and the environment.

But this is not how the CCR Rule works. Instead, because cobalt does not
have an MCL and facilities are not allowed to set the groundwater protection
standard at an acceptable risk-based level, facilities would have to meet the
groundwater protection standard of 0.17 ug/L,* even though that standard is 35
times lower than EPA’s own risk-based standard. Therefore, facilities that contain
the median CCR leachate concentration of 1 ug/L, which itself is six times lower
than EPA’s risk-based level for cobalt, would still have to spend hundreds of
thousands of dollars (if not more) in groundwater remediation costs to achieve a
typical (median) cobalt background level of 0.17 ug/L.*

And, worse, in the case of unlined CCR surface impoundments, exceedance

of a groundwater protection standard results in the mandated cessation of receipt of

* This assumes that background is the 0.17 ug/L, the median concentration of cobalt in
groundwater.

# In contrast, MSWLFs that receive CCR for disposal would be allowed to use risk-based
groundwater protection standards under 40 C.F.R. Part 258, since MSWLFs that receive CCR are
not regulated under the CCR Rule. See 40 C.F.R. § 257.50(i).
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CCR within six month and the commencement of closure of the unit. This huge
expenditure of time and resources, combined with the forced closure of surface
impoundments in circumstances where a groundwater protection standard is below
health-based levels and/or requires more treatment than otherwise necessary,
provides no incremental benefit to human health and the environment.

There is absolutely no reason for this type of expenditure of resources under
the CCR Rule to continue. First, such an outcome is in direct contravention of EO
13777’s direction to identify and revise and/or rescind those regulations whose
costs exceed their benefits. Second, now that states and EPA can implement the
CCR Rule through enforceable permit programs, states and EPA can readily adopt
risk-based groundwater protection standards in lieu of the Rule’s overly-
conservative requirement to default to background levels. EPA should therefore
revise the CCR Rule to allow for the use of alternative risk-based standards in
establishing groundwater protection standards for Appendix IV constituents that do
not have an MCL.*® This provision should be added to the Final Rule at 40 C.F.R.
§ 257.95(h).

B. Modification to Corrective Action Remedy

The 2010 proposal included a provision, again modeled after the MSWLF

program, allowing a facility to determine that undertaking corrective action was

50 See 75 Fed. Reg. at 35,249-50 (proposed 40 C.F.R. § 257.95(h)).
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not necessary if it would not result in any meaningful environmental benefit (e.g.,
where the groundwater is not a source of drinking water and there is a low
likelihood of contamination migrating offsite).*! The proposal also allowed
facilities, when deciding on the appropriate remedy, to take into account “the
desirability of utilizing technologies that are not currently available, but which may
offer significant advantages over already available technologies in terms of
effectiveness, reliability, safety, or ability to achieve remedial objectives.”? Both
of these concepts have long been included in EPA’s MSWLF program, as state
permit writers are well qualified to oversee any risk-based decisions made by a
facility when evaluating corrective action options.>* Both of these provisions,
however, were removed from the Final Rule on the basis that such provisions were
“potentially subject to abuse” and not appropriate where there is no state
oversight.**

With the ability to implement the CCR Rule through state or EPA permit
programs, EPA’s concern for “abuse” by individual facilities no longer exists and
permit writers should be authorized to tailor corrective action to the individual
characteristics of the site. This allowance will achieve burden reduction by

allowing for the use of the most efficient remediation technologies and/or avoiding

SUId at 35,251 {proposed 40 C.F.R. § 257.97(e)-(N)).
32 Jd. (proposed 40 C.F.R. § 257.97(d}4)).

3 See 40 C.F.R. §§ 258.57(d)(4), 257.57(e).

34 80 Fed. Reg. at 21,407.
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the implementation of corrective action measures that provide no meaningful
environmental benefit. Therefore, the above-referenced provisions should be
added to 40 C.F.R. § 257.97 to reduce unnecessary regulatory burdens.

C. Allowance for Alternative Points of Compliance and Site-Specific
Groundwater Monitoring Constituents

The Final Rule does not allow facilities flexibility to utilize site-specific
conditions to determine the appropriate point of compliance for groundwater. Nor
does the Rule allow for site-specific modifications to the list of constituents subject
to groundwater monitoring. Instead, the Rule requires in all circumstances that the
point of compliance be at the edge of the CCR unit—even where this makes little
practical sense—and mandates that all constituents in Appendix Il and IV be
monitored.>

Many comments on the 2010 proposal requested that EPA provide facilities
the option to determine the appropriate point of compliance for the groundwater
monitoring system based on site-specific conditions.*® In particular, based on the
option included in the MSWLF regulations,’’ commenters requested that the CCR
Rule allow for a point of compliance that is no more than 150 meters from the
waste management unit boundary and located on land owned by the owner of the

CCR unit, taking into account site-specific factors. Commenters also requested,

35 See 40 C.F.R. §§ 257.91(a)(2), 257.94(a).
56 See 80 Fed. Reg. at 21,397-98.
3740 CF.R. § 258.40(d)
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again based on the MSWLF program, that a facility be able to tailor the
constituents subject to groundwater monitoring based on site-specific conditions
(for example, if a modified list of parameters provided for a reliable indicator of
potential releases from the unit). EPA rejected both of these suggestions in the
Final Rule, however, explaining that “in the absence of a mandated state oversight
mechanism to ensure that the suggested modifications are technically appropriate,
these kinds of provisions can operate at the expense of protectiveness.”™*

With the ability of the states and EPA to implement the Rule through site-
specific permit programs properly administered by a regulatory authority, this
concern no longer exists. Therefore, the Rule should be revised to include the
provisions already in the MSWLF program providing a permitting authority (1) the
option to determine the appropriate point of compliance for the groundwater
monitoring system based on site-specific conditions, and (2) the ability to tailor the
constituents subject to groundwater monitoring based on site-specific conditions.
This will achieve burden reduction by allowing permit writers to determine, based
on site-specific characteristics such as groundwater hydrology, local geological
characteristics, and proximity to surface water and drinking water receptors, the
most efficient placement of monitoring wells and to avoid monitoring for specific

constituents that are not of concern or relevant to the site. These provisions should

%% 80 Fed. Reg. at 21,398.

33



129

be added to 40 C.F.R. § 257.91, § 257.94, and § 257.95, respectively, in order to
reduce unnecessary regulatory burdens.

D.  Ability of Unlined CCR Surface Impoundments to Operate While
Undertaking Corrective Action

Under the CCR Rule, an unlined surface impoundment that triggers
corrective action—i.e., deteets a statistically significantly increase over an
applicable groundwater protection standard—must cease the receipt of CCR within
6 months and commence closure with no opportunity to continue operation of the
CCR unit by taking corrective action to remedy the release through engineering
controls.® Importantly, though, EPA acknowledged “that it may be possible at
certain sites to engineer an alternative to closure of the unit that would adequately
control the source of contamination and would otherwise protect human health and
the environment.”®® Nonetheless, EPA declined to allow facilities to pursue this
option, explaining that “the efficacy of those engincering solutions will necessarily
be determined by individual site conditions™ and “[a]s previously discussed, the
regulatory structure under which this rule is issued effectively limits the Agency’s
ability to develop the type of requirements that can be individually tailored to

accommodate particular site conditions.”®!

240 CF.R. § 257.95(g)(5). Units that have triggered forced closure are provided an
opportunity to continue operations for a limited period of time if there is no available disposal
capacity for the CCR. Id. § 257.103.

%080 Fed. Reg. at 21,371,

ol Id.
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Again, with the enactment of legislation authorizing the implementation of
the CCR Rule through enforceable state CCR permits that can be tailored to take
into consideration individual site conditions, EPA’s reasoning no longer exists for
establishing a blanket prohibition on allowing unlined surface impoundments that
have triggered corrective action to employ engineering controls to address the
source and continue operating in a manner that protects human health and the
environment. EPA should amend the Rule to explicitly grant state permitting
programs the authority to allow unlined surface impoundments undertaking
corrective action to demonstrate that such units can continue to operate during
corrective action in a manner that is protective of human health and the
environment. This option should be added to 40 C.F.R. § 257.101(a)(1) in order to
reduce unnecessary regulatory burdens.

E. Adjustments to Post-Closure Care Period

The 2010 proposal included a provision that would have allowed facilities to
conduct post-closure care for less than 30 years if the owner/operator was able to
demonstrate that the reduced period was sufficient to protect human health and the
environment.®? This option for a reduced post-closure care time period is available

under both EPA’s MSWLF and Subtitle C hazardous waste programs.®* EPA

2 75 Fed. Reg. at 35,253 (proposed 40 C.F.R. § 257.101(b)(1)).
63 See 40 C.E.R. §§ 258.61(b)(1), 264.117(a)(2)(1)).
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removed this option from the Final Rule, however, “due to the lack of guaranteed
state oversight for this rule.”®

But now that the states and EPA can issue individual permits based on site-
specific characteristics, this concern no longer exists. Therefore, EPA should
revise the Rule to include a provision allowing for a determination that a decreased
period of post-closure care, as opposed to the mandatory 30-year period, is
sufficient to protect human health and the environment. This provision should be

added to 40 C.F.R. § 257.104(c) to reduce unnecessary regulatory burdens.

F. Repeal The Rule’s Regulation of Inactive Surface Impoundments

For the first time in its 35-year implementation of the RCRA program, EPA
made the unprecedented decision in the CCR Rule to regulate “inactive units”—
that is, impoundments that had ceased receiving CCR before the effective date of
the CCR Rule.®* EPA does not regulate “inactive” units under its Subtitle C
hazardous waste program but rather relies on its statutory “imminent and
substantial endangerment” authorities under RCRA and CERCLA to address any
potential risks from inactive hazardous waste surface impoundments.

EPA’s asserted regulatory jurisdiction over inactive CCR surface

impoundments is not authorized by law. As discussed in more detail below in

%74 Fed. Reg. at 21,426.
% The regulation of inactive surface impoundments has been challenged by the industry
petitioners in the CCR Litigation.
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USWAG’s request for EPA to seek to hold the CCR Litigation in abeyance, RCRA
is written in the present tense and its regulatory scheme is organized in a way that
conternplates coverage of only those facilities that continue to operate and receive
waste after the effective date of the applicable regulations. But even if some
question remains on this jurisdictional issue (which USWAG believes that it does
not for the reasons discussed below), the regulation of inactive CCR surface
impoundments is clearly not mandated by the statute, but rather was a policy
decision by the former EPA administration.

USWAG believes that EPA’s policy decision to regulate inactive surface
impoundments was misguided and consequently has many counterproductive and
burdensome consequences without a corresponding environmental benefit. This
provision is imposing hundreds of millions of dollars of inflexible, one-size-fits-all
remediation costs on the power industry, overriding state risk-based cleanup
programs. It is also one of the reasons why the Rule’s costs far exceed its benefits.
Therefore, EPA should repeal the provisions at 40 C.F.R. §§ 257.50(c) and
257.100 subjecting inactive surface impoundments to regulation under the Rule.
EPA and the states can address any remaining risks from these inactive units in a

more cost-effective manner under RCRA’s imminent and substantial
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endangerment provision (and EPA also can do so under CERCLA s imminent and

substantial endangerment provision).®

G.  Clarification on Using the “Closure-in-Place” Option

The CCR Rule authorizes owners or operators of CCR surface
impoundments to close their impoundments by either (1) leaving the CCR in place
after dewatering and/or stabilizing the wastes sufficient to support a final cover
system and conducting 30 years of post-closure groundwater monitoring (referred
to as “closure-in-place”) or (2) removing the CCR and decontaminating the CCR
unit and relcases from the unit (referred to as “closure-by-removal™).5
Impoundments that undergo closure-by-removal are exempt from undertaking
post-closure care.

Importantly, the Rule does not mandate the use of the closure-by-removal
option in any particular set of circumstances, but, rather, leaves to the owner or
operator the choice of using either closure option. Indeed, EPA has made it clear
that if the relevant performance standard is met, both closure options are equally
protective. Because the costs of closure-by-removal (commonly referred to by
EPA as “clean closure”) can be far greater than closure-in-place, however, the
Agency correctly expects most facilities to close CCR surface impoundments

under the closure-in-place option. EPA stated in the Final Rule that “most

42 US.C. § 9606(a).
740 CF.R. § 257.102.
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facilities will likely not clean close their CCR units given the expense and
difficulty of such an operation.”*

Thus, nothing in the plain text of the CCR Rule requires a particular closure
option to be employed in any particular set of circumstances. In fact, EPA
explicitly states that it “did not propose to require clean closure nor to establish
restrictions on the situations in which clean closure would be appropriate.”™®

Nonetheless, certain environmental interest groups contend that the closure-
by-removal option must be selected in circumstances where CCR is in contact with
the groundwater, and that the Rule’s equally protective and less costly closure-in-
place option cannot be used in these circumstances. Indeed, an environmental
organization recently filed a Notice of Intent (“NOI”) to bring a RCRA citizen suit
against a USWAG member based solely on the facility’s closure plan, which
indicates the facility intends to close an impoundment under the closure-in-place
option where CCR allegedly is in contact with groundwater,”

Although the CCR regulations are explicitly clear that an owner or operator
can choose which closure option is appropriate for its particular units,

environmental organizations are seizing upon a recent EPA guidance document

referencing, as an example, the use of “clean closure” in circumstances when CCR

% 80 Fed. Reg. at 21,412 (emphasis added).

9 Id. (emphasis added).

70 See April 11, 2017 RCRA NOT from the Southern Environmental Law Center to EPA,
the North Carolina Department of Environmental Quality. and Duke Energy.
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is in contact with the groundwater as somehow suggesting that the Agency’s
position is that closure-by-removal is mandated under these circumstances.”’ This
position is flatly at the odds with the plain language of the Rule and would impose
staggering and unnecessary costs on the power industry to close CCR surface
impoundments under the Rule. Indeed, the closure-in-place option specifically
contemplates that CCR will remain in the unit and that any potential releases from
the unit following closure—including releases from CCR in contact with
groundwater—will be addressed, as necessary, through the Rule’s post-closure
care groundwater monitoring and corrective action requirements.

To eliminate any possible confusion regarding EPA’s position on this
critically important issue, and to eliminate the inappropriate reliance on EPA’s
example by environmental organizations seeking to increase unnecessarily and
dramatically the costs of closing CCR surface impoundments, USWAG requests
that EPA clarify its recent guidance addressing this matter. In particular, the
Agency should make it clear that either of the Rule’s closure options, including the
closure-in-place option, can be employed to close a CCR surface impoundment

where CCR may be in contact with groundwater.

"t See Relationship Between the Resource Conservation Act’s Coal Combustion
Residuals Rule and the Clean Water Act’s National Pollutant Discharge System Permit
Requirements, Closure Requirements, available at htips: /www epa,govicoalash/relationship-
bgl\\x;y;\;ruxm11'{:u-c<>u>cn;3;i<m«amim;&;«>\’L:}‘)w:m.\‘-Lﬁ(m{-mmbus{iunfrosid;mig~mlg:'f§§,losuru‘
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Such a clarification is appropriate under all of the Administration’s
Executive Orders on regulatory reform. Moreover, it is specifically called for
under EO 13783, under which EPA is directed to review and modify, among other
things, “guidance” that potentially burdens the development or use of domestically
produced energy resources, including in particular on coal resources.”

H. Confirming Beneficial Use of CCR to Close CCR Units

The CCR Rule does not apply to the “beneficial use of CCR,” as such term is
defined in the CCR Rule.” This is because EPA concluded that such practices do
not pose the type of risk that warrant regulation under the Rule.” With one limited
exception, the Rule does not prohibit any specific activities from qualifying as a
beneficial use of CCR—including the beneficial use of CCR for purposes of
closing a CCR unit.

As a result, owners/operators of CCR units clearly are authorized to use CCR
for a number of purposes during the process of closing a CCR unit, including
waste stabilization, structural fill, and grading or contouring the slope for the final
cover system. There is nothing unique about any of these practices that would
prevent them from meeting the Rule’s beneficial use conditions. Such practices

are environmentally beneficial, as they conserve the use of natural resources (such

TEO 13783 § 1(c)
40 C.F.R. § 257.53.
7480 Fed. Reg. at 21,327.
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as soil) that would otherwise have to be utilized for closure. And in fact, the
Rule’s preamble specifically identifies structural fill and waste
stabilization/solidification as potential beneficial uses.”

Nonetheless, subsequent to the promulgation of the CCR Rule, EPA has been
ambiguous regarding the appropriateness of beneficially using CCR for closing
CCR units. There should be no ambiguity with respect to the environmentally
sound and cost-effective use of CCR in lieu of virgin materials for the closure of
CCR units. Therefore, EPA should eliminate any ambiguity and confirm that the
exclusion for CCR beneficial use includes beneficially using CCR to close CCR
landfills and surface impoundments.”®

1. CCR Beneficial Use at Clay Mine Sites

As explained above, the regulatory text of the CCR Rule places no
limitations on what activities can constitute beneficial use, with the only exception
being the placement of CCR in a “sand and gravel pit or quarry.””’ The phrase
“sand and gravel pit or quarry,” in turn, is defined as “an excavation for the
extraction of aggregate, minerals or metals.””® Based on this language, EPA has

taken a position prohibiting the environmentally sound and beneficial practice of

7 See id. at 21,353.

78 This clarification should also make clear that that beneficially using CCR to close units
not regulated undet the rule (i.e., inactive landfills) does not cause those units to become subject
to regulation.

77 See 40 C.F.R. § 257.53 (definition of “Beneficial use of CCR™).

8 Id. (definition ot “Sand and gravel pit or quarry™).
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using CCR to reclaim clay mines on the grounds that the placement of CCR in a
clay mine cannot be a beneficial use, irrespective of purpose or function, because a
clay mine is or was a site used for the extraction of minerals—i.e., clay.”

This interpretation is needlessly prohibiting a cost-effective and
environmentally sound CCR beneficial use practice and is imposing unnecessary
disposal costs on CCR when the CCR can otherwise be beneficially used to
reclaim clay mines in lieu of using virgin materials. EPA itself recognizes that
clay is an adequate “liner” for preventing the migration of CCR contaminants.
EPA should therefore clarify in the CCR regulations that the definition of “sand
and gravel pit or quarry” does not include clay mines and thereby provide
owners/operators of such sites with the opportunity, as is the case with other CCR
beneficial use structural fill activities, to demonstrate that the use of CCR to

reclaim such sites meets the CCR Rule’s beneficial use criteria.

" EPA listed the Brickhaven No. 2 Mine Tract A, a former clay mine being reclaimed
with CCR, on its initial draft open dump inventory. The site was subsequently removed from th
final open dump inventory because the owner/operator posted a CCR Rule-compliant public
website and fugitive dust control plan. See EPA Finalized Initial Open Dump Inventory as of
January 12, 2017, available at hitps://www.cpa.gov ‘coalashicompliance-data-and-mformation-
websites-tequired-disposal-voal-combustion-residuals-cer.

% Existing CCR surface impoundments are considered “lined” if constructed with a
minimum of two feet compacted soil with a hydraulic conductivity of no more than 1x107
cm/sec. See 40 C.F.R. § 257.71(a)(1)().
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J. State-Approved Liner Systems
In promulgating the CCR Rule, EPA established prescriptive liner design
criteria that unfortunately failed to include liner systems for CCR units that state
regulatory bodies have found to protect adequately human health and the

81 This means, for example, some CCR units that are considered to

environment.
be “lined” under applicable state CCR requirements are nonetheless classified as
“unlined” under the CCR rule. This subjects those CCR units to extremely
burdensome requirements not imposed on lined units, including, in some
circumstances, mandatory closure requirements,

Given that the WIIN Act now allows the CCR Rule to be implemented
through cnforceable state permit programs, this disregard for acceptable state liner
requirements is at odds with the Administration’s principles of fedcralism and
imposes unnecessarily burdensome requirements on CCR units. Therefore, EPA
should modify the Rule at 40 C.F.R. § 257.71 to allow for a detcrmination that a

CCR unit with an existing state-approved or -accepted lincr system qualifies as a

lined CCR unit under the Rule.

8! 80 Fed. Reg. at 21,370 (noting that the state of Florida’s criteria for a liner system does
not qualify as a “liner” under the federal CCR Rule).
¥ See id. at 21,371.
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K. Correction to Definition of Beneficial Use

In promulgating the definition of “beneficial use” at 40 C.F.R. § 257.53, a
clear mathematical error was made in calculating the volume of CCR that triggers
the need to make an environmental safety demonstration when using CCR in an
unencapsulated manner.*’ Although the rulemaking record shows that the volume
threshold triggering this requirement should have been 75,000 tons, EPA
mistakenly calculated the number to be 12,400 tons.™ The Agency’s failure to
correct this figure, despite its awareness of the error, unnecessarily burdens power
companies attempting to beneficially use CCR. EPA should therefore amend the
definition of “beneficial use of CCR” at 40 C.F.R. § 257.53 such that the fourth
condition applies only to unencapsulated uses exceeding 75,000 tons of CCR.®

REQUEST TO HOLD CCR LITIGATION IN ABEYANCE

As explained above, given that certain of the provisions of the Rule

identified in this Petition for reconsideration are the subject of ongoing litigation,*

%3 When unencapsulated use of CCR involves placement on the land of 12,400 tons or
more in non-roadway applications, the user must demonstrate that environmental releases to
groundwater, surface water, soil and air are comparable to or lower than those from analogous
products made without CCR, or that environmental releases to groundwater, surface water, soil
and air will be at or below relevant regulatory and health-based benchmarks for human and
ecological receptors during use. 40 C.F.R. § 257.53 (definition of “Beneficial use of CCR™).

84 See April 1, 2015 Letter from Headwaters Resources, Inc. to EPA, Docket No. EPA-
HQ-RCRA-2009-0640-12147 (identifying an error in the calculation of the “smallest size
landfill,” which was EPA’s basis for the 12,400 ton volume limitation).

55 The 12,400 ton limitation has been echallenged by industry petitioners in the CCR
Litigation.

§6 Utility Solid Waste Activities Group, et al. v. EPA, et al., No. 15-1219.
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it is appropriate for EPA to seek to hold the case in abeyance while the Agency
reconsiders and/or modifies its positions in the litigation. If the Agency ultimately
modifies its positions with regard to the challenges raised by industry petitioners,
industry petitioners would support a voluntary remand of those issues to the
Agency.

In particular, five industry petitioners, including USWAG, and eight
environmental group petitioners have challenged certain portions of the Final Rule
in the United States Court of Appeals for the District of Columbia Circuit.
Industry petitioners have argued that elements of the Rule exceed EPA's statutory
authority, were promulgated without notice and comment, and/or are arbitrary and
capricious, while environmental petitioners argue that elements of the Rule are too
lenient and are arbitrary and capricious. All the petitions have been consolidated
and briefing is complete, but the Court has not yet set a date for oral argument.®’

For all the reasons identified in this Petition, it is appropriate for EPA to

seek to hold the case in abeyance.® This would allow EPA to reconsider its

T EPA entered into a settlement agreement with USWAG and environmental petitioners
agrecing to a remand on certain aspects of their respective challenges to the Rule. The settlement
requires EPA to engage in a new round of rulemaking that will require EPA to undergo notice-
and-comment rulemaking to potentially revise the CCR Rule on certain key issues, including (1)
clarifying the degree to which non-groundwater releases are subject to the Rule’s corrective
action provisions; (2) develop vegetative cover requirements for CCR units; (3) evaluate and
undertake a rulemaking as appropriate to include the consideration of non-CCR wastewaters in
the Rule’s alternative closure provision; and (4) whether to add boron to the Rule’s list of
Appendix [V constituents.

% The other industry petitioners in the CCR litigation have represented to USWAG that
they agree with this position.
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position on these issues in light of the WIIN Act and the President’s Regulatory
Reform Executive Orders and modify such positions to the extent permitted by
law and supported by a reasoned explanation.®

The Agency has recently taken similar action to hold in abeyance pending
litigation involving the prior EPA Administration’s position on regulations
impacting the power and other industry sectors.”” For example, the Agency
recently filed a motion to hold in abeyance litigation challenging an EPA rule
involving the regulation of hazardous air pollutants from coal- and oil-fired
electric utility power plants®’ to allow the new Administration time to reassess its
position on the Rule in light of EO 13783.°% In filing this motion, EPA

specifically referenced its obligation under EO 13783 to review for possible

89 Spe FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009); Motor Vehicle
Mfrs. Ass’n of the U.S., Inc., et al. v. State Farm Mut. Auto. Ins. Co., et al., 463 U.S. 29,42
(1983).

% See e.g., “Respondent EPA’s Motion to Continue Oral Argument,” in Walter Coke,
Inc., et al., v. EPA, No. 15-1166 (D.C. Cir.); see also Notice of Executive Order and Motion to
Hold Case in Abeyance, American Petrolewm Institute, et al. v. EPA, No. 13-1108 (and
consolidated cases) (D.C. Cir.) (citing Nat'| Cable & Telecomm. Ass'n v. Brand X Internet
Servs., 545 U.S. 967, 981 (2005) (“EPA’s interpretations of statutes it administers are not ‘carved
in stone’ but must be evaluated ‘on a continuing basis,” for example, “in response to . . . a change
in administrations.”). See also Nat'l Ass'n of Home Builders v. EPA, 682 F.3d 1032, 1038, 1043
(D.C. Cir. 2012) (a revised rulemaking based “on a reevaluation of which policy would be better
in light of the facts” is “well within an agency’s discretion,” and “[a] change in administration
brought about by the people casting their votes is a perfectly reasonable basis for an executive
agency’s reappraisal of the costs and benefits of its programs and regulations.”).

*! Supplemental Finding That It Is Appropriate and Necessary to Regulate Hazardous Air
Pollutants From Coal- and Oil-Fired Electric Utility Steam Generating Units, 81 Fed. Reg.
24,420 (Apr. 25, 2017).

92 See Respondent EPA’s Motion to Continue Oral Argument in Murray Energy Corp., et
al. v. EPA, et al., No. 16-1127 (and consolidated cases) (D.C. Cir.) (filed April 18, 2017).
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reconsideration any rule that could “potentially burden the development and use of
domestically produced energy resources, with particular attention to oil, natural
gas, coal, and nuclear resources.” The CCR Rule unquestionably falls within the
category of a rule that could potentially burden the development and use of
domestically produced coal, oil and natural gas resources and therefore warrants
similar reconsideration by the Agency.

All of the issues raised by industry petitioners in their challenge to the CCR
Rule warrant reevaluation and modification by the new Administration. One issue
in particular, however, warrants reevaluation and repeal pursuant to the
President’s Regulatory Reform policies: the Rule’s regulation of “inactive” CCR
surface impoundments—i.e., impoundments where facility owners/operators
ceased placing CCR before the effective date of the Rule.® In some cases, a
regulated “inactive” impoundment ceased receiving CCR years before the
effective date of the Rule.

As explained above, the regulation of inactive disposal units under RCRA is
unprecedented. EPA readily acknowledges that it does not regulate "inactive”
units under its Subtitle C hazardous waste program or under its MSWLF program

(40 C.F.R. Part 258).” Indeed, EPA expressly “acknowledged that [regulating

3 1d.
% See 40 C.F.R. §§ 257.50(c), 257.100.
% 80 Fed. Reg. at 21,342.
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inactive surface impoundments] represented a departure from the Agency’s long-
standing implementation of the [hazardous waste] regulatory program under
subtitle C,” and that “EPA has generally interpreted [RCRA] to require a permit
only if a facility treats, stores, or actively disposes of the wastes after the effective
date of its designation as a hazardous waste.””

Despite this long standing practice of not regulating inactive units under
RCRA, the prior EPA Administration nonetheless asserted that it was appropriate,
for the first time, to exercise jurisdiction over inactive CCR surface
impoundments under the CCR Rule becausce of EPA's allegation that the risks
from inactive CCR surfacc impoundments are equivalent to the risks of active
CCR surface impoundments.”” Thus, EPA's asserted jurisdiction over inactive
CCR surface impoundments in the CCR Rule is rot mandated by the statute, but
rather was solely a policy decision by the former EPA Administration.”®

But this policy decision is not authorized under RCRA. As detailed in
USWAG?’s briefs, EPA is statutorily constrained under RCRA Subtitle D to
regulate "sanitary landfills,” which are defined as units for the "disposal” of solid
waste. Under RCRA's statutory text, legislative history, and case law, the term

"disposal" encompasses units that are presently receiving solid waste. Therefore,

% Id.
7 Id.
% Id,
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the CCR Rule can only regulate those units that were receiving CCR as of the
cffective date of the Rule.

Instead, Congress gave EPA, states, and citizens specific authority to
address any concerns with "past disposal activities at inactive units under
RCRA's imminent and substantial endangerment provisions.”® These provisions
have been utilized since RCRA’s inception over 35 years ago to address potential
concerns with inactive solid and hazardous waste units. EPA has never suggested
that these pre-existing statutory provisions have been ineffective or somehow
insufficient to address the risks from such units, including inactive CCR surface
impoundments.

Instead of EPA utilizing its existing statutory authorities to address on a site-
specific basis the potential risk posed by inactive CCR impoundments, the Rule
subjects all of these units to a one-size-fits-all set of mandated remediation criteria
with no ability to tailor any potential response to the unique features and potential
risks of the unit. This is completely antithetical to EPA’s historic practice of using
its RCRA imminent hazard authorities to address these sites on a unit-specific

basis, which provides for a more cost-effective and tailored response mechanism.

P See 42 U.S.C. § 6973(a) (authorizing EPA to address the “past or present disposal” of
any solid waste, including CCR, that may present an imminent and substantial endangerment to
health or the environment); see also /d. § 6972(a)(1)(b) (authorizing any person, including the
states, to bring an action for “past or present” disposal of solid waste which may present an
imminent and substantial endangerment to health or the environment).
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This means the power industry is needlessly incurring hundreds of millions of
dollars in costs in complying with inflexible, one-size-fits-all standards for units
that may not pose a rigk to human health and the environment. Where a specific
inactive impoundment poses an unreasonable risk, this risk would be better
addressed using the more cost-effective and targeted imminent and substantial
endangerment provisions.

The regulation of inactive impoundments is therefore one of the key
provisions in the Rule where the costs far exceed the benefits. Because this
particular CCR provision is undeniably an undue burden on the development and
use of domestic energy resources—at both coal-fired facilities and oil- and gas-
fired facilities with inactive CCR surface impoundments——it is appropriate for
reconsideration and rescission under the President’s Regulatory Reform orders,
including EO 13777, 13771, and 13783.

Other issues challenged in the litigation as arbitrary and capricious also
warrant reconsideration and modification by the new Administration, including,
among others:

i. CCR Storage: On-site storage of CCR destined for beneficial use is
considered a regulated CCR landfill, even though the exact same storage
activities are excluded from regulation if conducted off-site;

ii. Beneficial Use Volume Threshold: the Rule imposes additional
requirements on the beneficial use of CCR in amounts of more than

12,400 tons, even though EPA acknowledged that this volume limitation
was based on a mathematical error;
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til. Seismic Location Restriction: the Rule imposes an unreasonable short
deadline for meeting the seismic location restriction. EPA also failed to
provide an adequate basis for applying the seismic location restriction to
expansions of existing CCR landfills;

iv. Alternative Closure: the Rule imposes an absolute prohibition on
considering cost or convenience in determining whether a unit can
qualify for an extended closure schedule; and

v. Risk-Based Compliance Alternatives: as explained above, the Rule fails
to include any risk-based compliance alternatives.'"

For all the above recasons, EPA should seek to hold the litigation in abeyance
while EPA reconsiders its position on the issues raised by industry petitioners in

their challenge to the CCR Rule.

CONCLUSION

The CCR Rule affects both the utility and coal industries and also affects
the large and small businesses that support and rely upon those industries. It is
causing significant adverse impacts on coal-fired generation in this country due
to the excessive costs of compliance—even EPA acknowledges the costs of the
Rule outweigh its benefits. Those impacts are being, and will be, felt in
communities around the country where those industries operate. Reconsideration

will enable the Agency to take all of these impacts into account to the full extent

1% Industry petitioners also are challenging elements of the Rule on grounds that EPA
failed to provide adequate notice and comment, including (i) EPA's imposition of requirements
on the beneficial use of CCR; (ii) the requirement for owners/operators of surface impoundments
to certify compliance with specitied dam safety factors not set forth in the proposed rule; and (iii)
the requirement that the base of existing CCR surface impoundments be at least five feet above
the uppermost aquifer underlying the impoundment,
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allowed by law, as contemplated by recent Executive Orders and the changed
statutory structure under which the Rule is to be implemented.

For all the foregoing reasons, EPA should grant this Petition, take action to
extend the Rule’s upcoming compliance deadlines, promptly undertake to initiate a
new rulemaking to reflect the required changes identified in this Petition, and seek
to hold the CCR Litigation in abeyance to allow the new EPA Administration to
reassess its position in the litigation in light of this Petition, the WIIN Act, and the

President’s Executive Orders on regulatory reform.
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1 Introduction

In 2015, the Federal Coal Combustion Residual Rule (CCR} promulgated a new groundwater monitoring
program for CCR disposal facilities. The program consists of a tiered system of monitoring requirements.
Under the program, utilities are required to monitor a specific set of chemical constituents (commonly
referred to as Appendix III constituents). If any Appendix I constituents are detected at statistically
significant levels (SSLs) above background concentrations, then assessment monitoring is triggered. Under
the assessment monitoring program, a different series of constituents (referred to as Appendix IV
constituents) is monitored; the detection of any Appendix IV constituent at a statistically significant
increased (SSI) concentration relative to its groundwater protection standard (GWPS) triggers groundwater
corrective action and remediation to achieve the GWPS.

The CCR Rule stipulates that the relevant GWPS for each Appendix IV constituent is the federally
established Maximum Contaminant Level (MCL); for constituents that do not have established MCLs, the
site-specific background groundwater concentration is the relevant GWPS. The Appendix 1V constituents
without MCLs include cobalt, molybdenum, lithium and lead.

Using the background concentration as a GWPS for constituents without an MCL is problematic; such an
approach causes constituents without MCLs to trigger corrective action disproportionately and requires
more stringent clean-up requirements. In addition, such an approach runs antithetical to other US EPA's
relevant regulatory programs in which protecting public health is based on the use of risk-based
benchmarks.

This memo provides a regulatory and technical basis for why using background as a GWPS for constituents
without an MCL is inconsistent with current US EPA regulatory policy, and causes excessive resource
expenditure without providing any added public health benefit. Key conclusions include:

» The establishment of GWPS at background for Appendix IV constituents without MCLs is
inconsistent with US EPA policy of establishing and using health-based remediation standards for
RCRA cleanups.

»  Requiring remediation for Appendix IV constituents without MCLs to background, when
groundwater levels for these constituents are below established EPA health-based standards, results
in excessively costly- and resource-intensive corrective action, without providing any public health
benefit.

= Technologies employed to remediate arsenic, which is the key risk driver in the CCR rule, will
generally also remediate the Appendix IV constituents without MCLs to their respective health-
based levels. However, additional and more extensive treatinent will be required for these
Appendix IV constituents if their GWPS is background.

» Using background as the GWPS for Appendix IV constituents without MCLs, will result in
scenarios where corrective action is triggered solely because the Appendix IV constituent is above
background, but still below applicable health-based levels, This will result in a large expenditure
of resources and costs without resulting in any added protection to human health.

GRADIENT 1
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2 Risk-based safety determinations and corrective
action assessments are a cornerstone of US EPA
regulatory programs

Using risk assessment to establish safe levels of exposures to chemicals in water, food, soil, and air is a
centra] tenant of US federal and state regulatory agencies, including US EPA. In fact, US EPA provides
leadership in risk assessment principles and implementation and has produced a multitude of guidance
documents that put forth best risk assessment practices in general and under more specific environmental
assessment conditions (e.g., US EPA, 1989, 2007a, 2012a, 2016a). Many different programs at US EPA
use these principles to establish concentrations of chemicals in environmental media that are protective of
public health, including the Office of Water for establishing MCLs, the Office of Pesticides for determining
safe levels of pesticides on plants and in soil, and the Office of Air for setting National Ambient Air Quality
Standards, among many others. Moreover, as explained below, risk-based remedial actions are integral both
to the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), (ie.,
Superfund program) and the Resource Conservation and Recovery Act (RCRA) (Herman and Laws, 1996).

CCR disposal is cutrently regulated under the Resource Conservation and Recovery Act (RCRA). In its
communication outreach, US EPA described the importance of risk assessment for RCRA and its key
functions:

Risk information is an essential factor in determining which industrial wastes are judged
to be hazardous wastes and should therefore be managed under the RCRA hazardous waste
system. Risk assessment is also used in developing waste management programs for
nonhazardous wastes. Risk information is used in targeting waste minimization efforts,
issuing operating permits, determining the need for cleanup actions at permitted facilities,
and setting cleanup goals. Risk assessment is also used in cost-benefit analysis for major
rules and regulations and to chart strategic directions for the RCRA program (US EPA,
2001).

Of particular relevance to the CCR Rule are the risk-based policies and resources for the protection and
remediation of impacted groundwater that US EPA has developed. Specifically, US EPA has established
Regional Screening Levels (RSLs) to assess potential human health risks from chemicals in soil, water, and
air. The RSLs are derived using conservative exposure assumptions and toxicity factors (which are also
usually developed by US EPA) that represent a Reasonable Maximum Exposure (RME) scenario for long-
term or chronic exposures (US EPA, 2016¢). US EPA routinely updates these values to reflect the best
available science. For the protection of groundwater, the RSLs consider all routes of exposure, including
drinking water ingestion, dermal exposure during bathing, and inhalation exposures if the constituent is
volatile. These values assist risk assessors with determining whether levels of constituents at a site may
warrant further investigation or cleanup, or whether no further investigation is required (US EPA, 2016c¢).

It further investigation is warranted, more sophisticated risk evaluation approaches may be needed. Under
the Superfund Program, US EPA has issued robust guidance over several decades for developing risk-based
clean-up goals for groundwater that protect public health. Using this guidance in conjunction with US EPA
policy, it is important to appreciate that the majority of (if not all) site clean-ups/corrective actions
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involve cleaning up to a risk-based value, not background. In fact, background is usually set as a goal
only if achieving the risk-based value is implausible because it falls below backgraund (US EPA, 2002).

The specific explanation given in the CCR Rule for deviating from US EPA’s risk-based approach and
using background concentrations as cleanup goals instead of health-based groundwater benchmarks for
Appendix TV constituents without MCLs is that "it was unlikely that a facility would have the scientific
expertise necessary to conduct a risk assessment, and was too susceptible to potential abuse” (US EPA,
2015a). However, such a statement is not supportable, given how integral risk assessment is to RCRA
regulatory programs and that US EPA RSLs are available for all of the Appendix IV constituents (see Table
3.1 for a summary of the RSLs and Section 3.4 for more discussion on lead health-based benchmarks).
Even under a self-implementing program, these RSLs are readily available and can be used to
eonservatively determine if there is a potential risk that may warrant action.
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G\Projects\717009_USWAG_Boron\WorkingfHes\GWPS_pspost docx



155

3 Corrective actions to achieve background would
require significantly more treatment with added
cost without providing any health benefit

Aside from inconsistency with standard US EPA practice and policy, using background as clean-up goal
will be excessively costly and resource-intensive, without providing any public health benefit. Using this
approach, sites in corrective action may be required to remediate groundwater to levels that are many times
lower than established health-based benchmarks (up to 100 times lower'). Table 3.1 presents a comparison
of the US EPA-developed RSLs for these constituents to the respective typical (median)® background
concentrations in groundwater obtained from the US Geological Survey. As presented in Table 3.1,
background concentrations of these constituents in groundwater are 7-100 times below the health-based
benchmarks (i.e., RSLs) developed by US EPA.

Table 3.1 Comparison of US EPA Health-based Criteria and Generic Background

Levels
k . USEPATap ~  USGS Median GW - Fold Difference
Constituent WaterRSLY - " Concentrations® - :
gty “lpg/y

Cobalt I o7 35
Lithium 40 6 7
Molybdenum 100 1 100

Notes:

a} Lead was not included in this table. The US EPA Tap Water RSL for lead is not a health-based value,
because US EPA has not established toxicity criteria {an RfD or CSF} with which to calculate screening
criteria for lead, as they have for other constituents. While having some health basis, this value is
based on the best treatment technology available to remove lead from drinking water, considering
cost, Refer to Section 3.4 for more information an an appropriate heaith-based benchmark for lead.
b) US EPA, 2016d,

c} USGS, 2011.

CSF = Cancer Siope Factor; GW = Groundwater; HA = Health Advisory; HRL = Health Reference Level;
RfD = Reference Dose; RSL = Regionat Screening Level; US EPA = US Environmental Protection Agency;
USGS = US Geological Survey.

The sections below provide a brief summary of each of the constituents highlighting the additional
remediation that would be required to achieve background instead of the RSL. This information is
summarized in Table 3.2. For this analysis, data from the Electric Power Research Institute (EPRI)
Characterization of Field Leachates at Coal Combustion Product Management Sites (2006) was used to
approximate field ash leachate concentrations (2006; Table 4-1). This data is based on a dataset consisting
of 67 samples from surface impoundments and landfills and includes data collected from multiple sources
including wells screened within CCR, drive point piezometers, seep samplers, core extracts, samples from
leachate collection systems, and pond water samples collected from near the CCR-water interface, sluice
lines, and impoundment outfalls. Because a significant portion of this dataset comes from impoundment

'Not including lead, because the drinking water standard for lead is not health-based.

2 Note that data from the USGS report were used to provide perspective on typical background concentrations cobalt, fithium, and
molybdenum. Under the rule, site-specific background concentrations would need to be established to determine if corrective
action was warranted.
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water samples which likely contain lower CCR constituent concentrations than interstitial water samples
from within the CCR, this dataset is likely biased low, and thus, conservative. Nonetheless, data presented
in this report are consistent with data used by US EPA in the 2014 Final Human and Ecological Risk
Assessment for Coal Combustion Residuals (US EPA, 2014). The median CCR constituent concentrations
used in the analyses below are meant to approximate typical leachate concentrations that exist across CCR
management units, but it should be noted that the data were generated from a sub-set of facilities and median
estimates may change (up or down) given additional data.

3.1 Cobalt

Cobalt is an essential element, forming part of the B12 vitamin, and necessary for maintaining normal
biological function. The recommended amount of daily B12 is about 6 pg (ATSDR, 2004). This dietary
pathway is reported to be the largest source of cobalt exposure in the general population (ATSDR, 2004).
Estimated intake rates range from 5-40 pg/day (0.07-0.57 ug/kg-day for a normal adult), and an average
person consumes about 11 pg/day of cobalt from food (ATSDR, 2004). US EPA has developed a health-
based RSL for cobalt of 6 ng/L. The cobalt RSL. assumes that a 15-kg child will drink 0.78 L of water
containing cobalt per day and bathe in water containing cobalt for 32 minutes each day (US EPA, 2016c¢).

As noted in Table 3.1, the median background concentration of cobalt in groundwater is 35 times lower
than the RSL developed by US EPA. The median concentration of cobalt in CCR ash leachate (1 pg/L) is
6 times lower than the health-based cobalt RSL developed by US EPA. Thus, at the majority of CCR ash
sites, no remediation would be required to achieve health-based benchmarks and protect human health. In
contrast, in order to remediate median cobait levels to background (i.e., reduce levels from 1 pg/L to 0.17
ug/L), groundwater concentrations would need to be reduced by about 80% (about 6-fold).

3.2 Lithium

Lithium is a strategic metal that is naturally present at low concentrations in soil and water. Estimated
dietary intake rates range from 0.24-1.5 pg/kg-day.® The US EPA has developed a health-based RSL for
lithium of 40 pg/L (US EPA, 2012b). The lithium RSL assumes that a 15-kg child will drink 0.78 L of
water containing lithium per day and bathe in water containing lithium for 32 minutes each day (US EPA,
2016c¢).

As noted in Table 3.1, the median background concentration of lithium in groundwater is over 6 times fower
than the health based value developed by US EPA. The median concentration of lithium in CCR ash
leachate (129 pg/L) exceeds the health-based lithium RSL (40 pg/L) developed by US EPA. Thus, a 70%
(3-fold) reduction in lithium concentrations would be required at CCR ash sites to achieve health-based
benchmarks and protect human health. In contrast, in order to remediate median lithium levels to
background groundwater concentrations {i.e.. reduce levels from 129 pg/L to 6 ug/L), the lithinm
concentrations would need to be reduced by about 95% (nearly 22-fold).

3.3 Molybdenum

Molybdenum is an essential element and is necessary for normal biological function. As an essential metal,
the body is able to regulate molybdenum and limit its toxicity under higher than normal exposure
conditions. In recognition of the essentiality of molybdenum, the Institute of Medicine (IOM) of the

3Although one source reports a significantly higher daily intake for lithium of 33-80 pg/kg-day for ingestion from food and
municipal water (Moore, 1995, as cited in US EPA, 2008).

GRADIENT 5

GAProjects\217009_USWAG_Boror\WorkisgFiles\GWFS_raport.docx



157

National Academies has developed an estimated average requirement (EAR) and recommended dietary
allowance (RDA) for molybdenum. Based on studies that examined molybdenum excretion over a large
dose range, IOM established an EAR of 34 pg/day for aduits (IOM, 2001). Based on this analysis, [OM
also established an RDA of 45 pg/day for adults (IOM, 2001). Although molybdenum is essential for
certain biological functions, it is associated with specific toxic effects at high doses, which is true for all
chemicals, including other essential elements. US EPA has developed an RSL of 100 pg/L (US EPA
2016d). The molybdenum RSL relies on the same assumptions articulated above for cobalt and lithium.

As noted in Table 3.1, the median background concentration of molybdenum in groundwater is 100 times
lower than the health based value developed by US EPA. The median concentration of molybdenum in
CCR ash leachate (405 pg/L) exceeds the health-based molybdenum RSL (100 pg/L) developed by US
EPA. Thus, a 75% (4-fold) reduction in molybdenum concentrations would be required at CCR sites to
achieve health-based benchmarks and protect human health. In contrast, in order to remediate median
molybdenum levels to background groundwater concentrations {i.e., reduce levels from 405 pg/L to |
ng/L), the molybdenum concentrations would need to be reduced by about 99.8% (405-fold).

34 Llead

The regulation of lead in groundwater is unique. While there is some health basis for drinking water
standard for lead, this value is also driven by a treatment technique requiring that water systems minimize
exposure io lead in drinking water resulting from water corrosivity (US EPA, 2007b). The drinking water
standard for lead is exceeded if the lead concentration in more than 10% of the tap water samples collected
during the sampling period is greater than 15 ug/L. Thus, the drinking water standard for lead may not be
suitable for selection as a cleanup value at CCR ash sites.

Instead, US EPA risk assessment methodology routinely relies on modeling to determine risk levels and
appropriate cleanup values for lead. Specifically, the US EPA uses the Aduit Lead Model (ALM) or child
Integrated Exposure Uptake Biokinetic (IEUBK) Model (US EPA, 1994, 2003, 2010) as appropriate to
develop acceptable lead levels in groundwater on a site-specific basis. These models calculate a level based
on the probability of a child or a developing fetus having a blood lead level greater than 10 ug/dL.

While there is no readily available benchmark for lead remediation goals for CCR ash sites, and developing
a site-specific value can be complex, it is noteworthy that the median concentration of fead in CCR ash
leachate is generally low or not detectable (median = <0.20 pg/L) and thus corrective actions involving lead
would be rare.

Table 3.2 Reduction to Achieve Health-based Values vs Background

CCR o GWPS Option: 00 Fold Redi ‘Needed | % Reduction Needed
AR teachate US EPA | USGS Backgrourid : : :
Constituent - | "Concentrations® | Tap-Water | |- Groundwater Health- L o g Health: Backeround
{ng/L) “RSLY Concentration® based | BackEround. [ eq. | Backeroun
: (ug/t) {ug/t) Sk o ;

Cobalt 1 6 0.17 NR 6 NR 83%
Molybdenum 405 100 1 4 405 75% 99.8%
Lithium 129 40 6 3 22 69% 95%
Lead <0.20 15 0.07 NR NR NR NR

Notes: CCR = Coal Combustion Residual Rule; GWPS = Groundwater Protection Standard; NR ~ No Reduction Needed; RSL = Regional
Screening Level; USGS = United States Geological Survey.
Sources: a) EPRI, 2006; bj US EPA, 2016d; ¢} USGS, 2011.
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4 Remediation of arsenic, which is likely key risk driver
at most sites, will likely remediate lithium,
molybdenum, and cobalt below risk-based levels

In general, the corrective action process and treatment technology design is a site-specific process that
should be conducted based on site conditions. However, conventional technologies that remove arsenic, a
key risk driver at many sites, may be able to partly remove other Appendix IV constituents including those
without an established MCL, particularly if the level of treatment efficiency needed is in a similar range.
For example, the Treatment Technology Sumunary for Critical Pollutants of Concern in Power Plant
Wastewaters report by EPRI (2007) described a case study where a bioremediation technology was used
for arsenic and selenium removal. The results showed that the treatment system also removed more than
90% of cobalt and molybdenum. Thus, if treating for arsenic, this level of treatment efficiency may be
enough to meet the RSLs for the Appendix IV constituents without any additional cost. In contrast, if there
is a large margin between the level of remediation required for arsenic compared to the other Appendix IV
constituents without MCLs, it is likely that, based on the current CCR rule requirements, constituent-
specific treatment systems in addition to conventional technologies used for arsenic treatment would be
needed.

Table 4.1 demonstrates that if RSLs are used as the GWPS for constituents without MCLs, the level of
remediation required to remove arsenic will be similar or greater than the level needed for molybdenum
lithium, and cobalt (2.5 fold decrease needed for arsenic vs 0-4.1 fold decrease needed for other
constituents). Consequently, remediation technologies that target arsenic and partly remove other
constituents will likely also be effective in reducing these constituents below the RSLs. In contrast, if
background is used as the GWPS for constituents without MCLs, the level of remediation required between
arsenic and other constituents is much more substantial (2.5-fold decrease needed for arsenic vs 5.9 to 405-
fold decrease needed for other constituents), such that remediating for arsenic will be ineffective in reducing
the other constituents to background and additional treatments will be required.
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Tabie 4.1 Groundwater Corrective Action Treatment Efficiency
Required to Achieve GWPS

: Fold Reduction Required
Constituent “{Ratio of Median Leachate Concentrationto -
GWPS using RSLs for constituents without MCLs }
Arsenic 2.5°
Antimony et
Barium -0
Beryllium -t
Cadmium —°
Chromium -
Mercury -b
Selenium b
Thaltium --b
Cobalt -~
Lithjum 3.2
Molybdenum 4.1

Notes: GWPS = Groundwater Protection Standard; MCL = Maximum
Containment Level; RSL = Regional Screening Level,

a} GWPS is based on the MCL.

b} For these constituents, the leachate concentration is already below GWPS

¢} GWPS is based on typical groundwater background concentration {(USGS, 2011},
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5 Using health based-benchmarks for a subset of
constituents and background for another subset will
cause constituents without MCLs to
disproportionately trigger correction action

The preceding sections provided information on the implications regarding the remediation of Appendix
IV constituents if background is used as the GWPS. Another aspect of using background as the GWPS
relates to an earlier step in the groundwater monitoring requirement-~the triggering of assessment
monitoring and subsequent corrective action. Althongh which and how many constituents trigger
assessment monitoring will be site-specific, Table 5.1 provides perspective on how the GWPS (i.e.,
background vs a health-based value) affects the proportion of samples that can trigger assessment
monitoring and corrective action for specific key constituents. The present analysis is restricted to arsenic,
which is likely to trigger a substantial number of assessment monitoring and corrective actions as well as
the Appendix 1V constituents without MCLs. It should be noted that the percentages listed in Table 5.1 are
calculated using the same EPRI (2006) data described in Section 2 and are based on detectable samples
only. The percentage of samples with constituents not detected in groundwater is also reported in the table.

As presented in Table 5.1, using background as the GWPS for Appendix IV constituents instead of a health-
based value (e.g., MCL) will increase the number of times assessment monitoring and subsequent corrective
action is initiated. These values demonstrate how a scenario could occur where assessment monitoring and
corrective action is completely driven by constituents that lack MCLs that are present above background
but below health-based values. This translates into resource intensive groundwater remedies that provide
no added protection to public health. As an example using EPRI (2006) leachate data to approximate utility-
wide groundwater monitoring concentrations, one could expect molybdenum samples to trigger assessment
monitoring and subsequent corrective action approximately 76% of the time if a heaith-based benchmark
is used as the GWPS. In contrast, one could expect corrective action to be triggered over 95% of the time
if background is used as the GWPS.

Although this analysis is based on a small data set and caution should be used to directly infer actions across
facilities, these results suggest that increases in the number of samples that can trigger assessment
monitoring and corrective action if background were used as the GWPS could be significant and result in
an initiated corrective action at a substantial number of facilities. This is would involve a large expenditure
of resources and cost that would not result in any added protection to human health.

Tabie 5.1 Approximation of the Percentage of Samples that will Trigger Corrective Action under
Different Potential GWPSs

Percentage of Using Health-based Standard as Using Background as GWPS for

Detections  GWPS for all Constituents Al Constituents without MCLs
Arsenic 100 70° 70°
Cobalt 68 38 94
Lithium 87 85 95
Molybdenum >95 76 >95

Notes: GWPS = Groundwater Protection Standard; MCL = Maximum Containment Level,
a) GWPS for arsenic is the MCL under both scenarios.
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6 The Water Infrastructure Improvements for the
Nation Act (WIIN) Act creates a permitting program
that can support the use of health-based
benchmarks

When the 2015 CCR Rule was passed, enforcement authority was not assigned to the federal or state
government (US Congress, 2016). This lack of direct oversight is one of the key reasons that US EPA
opted to use background as the GWPS for constituents when an MCL was not available. As mentioned in
Section 2, the 2015 CCR Rule stated that independent development of a health-based benchmark for
constituents without MCLs "was determined to be inappropriate in a self-irnplementing rule, as it was
unlikely that a facility would have the scientific expertise necessary to conduct a risk assessment, and was
too susceptible to potential abuse" (US EPA, 2015b).

Since the passage of the 2015 CCR Rule, however, new legislation promulgated under the WIIN Act has
amended the Federal CCR rule to allow for US EPA-approved state permitting programs. Such a process
would allow for the development and regulatory approval of more site-specific health based benchmarks.
The creating of state permits to oversee CCR Rule enforcement, which will include compliance with
groundwater monitoring requirements, will be similar to other state-run permit programs that ensure
facilities develop and meet appropriate risk based standards.
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7 Conclusions

Using background concentrations as GWPSs for Appendix IV constituents without MCLs has far-reaching
cost and resource allocation implications for CCR disposal facilities. The use of background concentrations
as a GWPS for some constituents and MCLs for others results in disparate treatment of constituents and
triggers costly corrective action remedies that will not provide any public health benefit. The available
health-protective benchmarks for Appendix IV constituents (i.e. RSLs) and well-established US EPA risk
assessment methodology for using or developing more site-specific benchmarks as a basis for GWPS,
adequately provides for the long-term protection of human health.
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Attachment 4 - QFR46 AES petition

In the United States Environmental Protection Agency

AES Puerto Rico LP’s Petition for Rulemaking to Reconsider
Provisions of the Coal Combustion Residuals Rule,
80 Fed. Reg. 21,302 (Apr. 17, 2015), and Request to Hold in Abeyance
Challenge to the Coal Combustion Residuals Rule, No. 15-1219, et al. (D.C. Cir.)

INTRODUCTION

AES Puerto Rico LP (“AES-PR™) hereby petitions the United States Environmental
Protection Agency (“EPA™ or “Agency”) pursuant to 5 U.S.C. § 553(e) and 42 U.S.C. § 6974
for a rulemaking to reconsider one aspect of EPA’s rule regulating coal combustion residuals
(“CCR”) produced at electricity generation stations. See 40 C.F.R. Part 257 and Hazardous
and Solid Waste Management System; Disposal of Coal Combustion Residuals, 80 Fed. Reg.
21,302 (Apr. 17, 2015), (the “CCR Rule” or “Rule™). Specifically:

First, AES-PR seeks a rulemaking to reconsider a single aspect of the CCR Rule: to
reconsider how the Rule regulates the storage of CCR at a facility (on-site) as a “CCR pile”
before the CCR is delivercd to a third party for beneficial use or disposal (off-site).
Currently, the Rule imposes costly, unnecessary and arbitrary burdens on on-site storage
because it defines a “CCR pile” to be a “CCR landfill” and therefore subject to onerous
regulatory requirements. Those burdens should be eliminated, consistent with the President’s
recent Executive Orders directing agencies to reduce the burden of federal regulations.’

Second, to allow EPA time to consider this and other petitions and to complete the
transition to permit programs, EPA should also take immediate action to extend the CCR
Rule’s upcoming compliance deadlines. An extension would ensure the regulated
community does not expend limited resources on elements of the CCR Rule that EPA may
modify during the regulatory reform process mandated by the President and in the course of
developing the new permit program required by Congress in the December 2016 changes to
the Resource Conservation and Recovery Act (“RCRA”).2

Third, AES-PR has challenged EPA’s “CCR pile” in a petition for review of the CCR
Rule now consolidated with other petitions for review pending before the U.S. Court of
Appeals for the D.C. Circuit.> AES-PR requests that EPA ask the D.C. Circuit to hold the
consolidated challenges to the Rule in abeyance, so that the Agency can consider whether it

! See Letter from M. Mata, AES-PR to S. Dravis, EPA (May 15, 2017) (discussing Executive Orders and
commenting to EPA’s Regulatory Reform Task Force on need to repeal or revise “CCR pile” requirement)

* RCRA was amended in the Water Infrastructure fmprovement for the Nation Act (“WIIN Act™).
3 AES Puerto Rico LP v. EP4, No. 15-1229, consolidated with Urility Solid Waste Activities Group v. EP4, No,
15-1219 (D.C. Cir.} (and Nos. 15-1221, 15-1222, 15-1223, 15-1227, and 15-1228) ("CCR Litigation").

l
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will choose to revise its positions in the CCR Litigation in light of the recent Executive
Orders, as well as the changes to RCRA?

BACKGROUND

CCR Rule. EPA’s CCR Rule regulates coal combustion residuals (“CCR”) produced
by the electric utility sector. See 40 C.F.R. Part 257. The CCR Rule causes significant
economic and operational impacts on coal-fired power generation, including AES-PR.

Among other requirements, the CCR Rule regulates the disposal of CCR. For land
disposal, the Rule establishes minimum federal criteria for determining which new and
existing disposal sites would qualify as “CCR landfills” and may receive CCR. See e.g., 40
C.F.R. §§257.60-.64 (location restrictions), 257.70 (design criteria). These criteria are based
on EPA’s standards for municipal solid waste landfills under RCRA Subtitle D, such as an
impervious liner, leachate collection, and groundwater monitoring. Permitted Subtitle D
landfills are also authorized by the Rule to receive CCR. E.g., 80 Fed. Reg. at 21341-42.

In addition, the Rule includes various operating requirements for CCR landfills, such
as mandated inspections and fugitive dust control; groundwater monitoring and corrective
action requirements; closure requirements, including (i) closure with CCR in place in
conformance with specified standards, followed by post-closure care or (i) closure by
removing the CCR from the unit and certifying compliance with the mandated groundwater
protection standards; and recordkeeping and reporting requirements demonstrating
compliance with the criteria that must be posted to a publicly available website. E.g., 40
C.F.R. §§ 257.80 (air criteria), 257.81 (run-on and run-off controls) 257.84 (inspections)
257.90-.98 (groundwater monitoring and corrective action) 257.103-.104 (closure and post-
closure care) and 257.105-.107 (recordkeeping and internet requirements).

Certain of the Rule’s operating criteria have already taken effect, including fugitive
dust controls, regular inspections and the requirement to prepare closure and post-closure
plans. However, the Rule’s most burdensome requirements, including the groundwater
monitoring requirements, which can trigger closure and corrective action rules, are scheduled
to go into effect in less than five months, on October 17, 2017. 40 C.F.R. § 257.90(b)(1)
(establishing deadline).

AES Puerto Rico. AES-PR is a leading provider of low-cost electricity for Puerto
Rico. It owns and operates a state-of-the-art, coal-fired electricity generating facility {ocated
in Guayama, with a generating capacity of 454.3 megawatts (net). Ata cost ot $800 million,
AES-PR is one of the largest public-private infrastructure investments in the history of Puerto
Rico. The plant has over 110 employees and contributes upwards of $100 million to the

4 See FCC v, Fox Television Stations, Inc.. 556 U.S. 502, 515 (2009); Motor Vehicle Manufacturers Ass’n of the
United States, Inc. v. State Farm Mutual Automobile Insurance Co.. 463 U.S. 29,42 (1983); see also Nat'l
Ass'n of Home Builders v. EPA, 682 F.3d 1032, 1038, 1043 (D.C. Cir. 2012) (a revised rulemaking based “on a
reevaluation of which policy would be better in light of the facts™ is “well within an agency’s discretion,” and
“[a] change in administration brought about by the people cast their votes is a perfectly reasonable basis for an
executive agency’s reappraisal of the costs and benefits of its programs and regulations’”) (quoting State Farm,
463 U.S. at 59 (Rehnquist, J., concurring in part)).
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island’s economy each year.’ This contribution is critical, particularly given the dire
economic situation imperiling the island.®

The AES-PR plant includes state-of-the-art emission controls, using circulating
fluidized bed technology, which allows it to produce lower NOx emissions. In addition, the
action of the fluidized bed when mixed with limestone or other sulfur-absorbing materials
greatly reduces SO2 emissions. EPA authorized these and other emission-controls as best
available control technology under the Clean Air Act.” AES-PR is also a *zero liquid
discharge” facility, as all process water from operations is recycled or reused.

The Commonwealth government, through the Puerto Rico Electric Power Authority
(“PREPA™), distributes all electricity in Puerto Rico. Accordingly, AES-PR operates under a
Power Purchase Agreement (“PPA™) with PREPA. Under the PPA, PREPA purchases the
power from AES-PR and then distributes it through the Puerto Rico grid. AES-PR represents
approximately 17 % of the electricity consumed on the island and has been the lowest cost,
most reliable source of baseload power for Puerto Rico since it started commercial operations
in November 2002.

In the course of providing this essential electricity to the citizens of the island, like all
coal-fired power plants, AES-PR produces CCR. AES-PR uses much of its CCR to produce
a manufactured aggregate known as AGREMAX™ (“Agremax™). To produce Agremax,
AES-PR mixes and hydrates the coal ash in an on-site mill, and the resulting mixture is then
compacted and cured. This process of hydration, compaction and curing physically converts
the coal ash into a hardened, manufactured aggregate, which can be further processed to
reduce it to the appropriate size for beneficial use. In 2004, experts at the Texas A&M
Transportation Institute performed tests on the aggregate and confirmed that it has the
necessary physical, mechanical, and chemical propertics for effective use in a range of
applications, including road base and structural applications.® The effectiveness of these uses
are well documented and have been specifically recognized by EPA, including in the CCR
Rule. See 80 Fed. Reg. at 21,309 (“As of 2012, CCR beneficial uses (i.e., industrial

* See INFORME DE AUDITORIA CP-10-02 4 dc agosto de 2009 AUTORIDAD DE ENERGIA ELECTRICA
DE PUERTO RICO (Unidad 3075 — Auditoria 12867) available at
MipSwavw oepreovinfommes_en PDE/pdE 2009 2010/ p/CP-10-02 pdf .

§ hitpsid e nviimes. comi2n 17:05:0  husiness/dealbook/ puerio-rico-debt tml? =0

7 See W. Muszynski, EPA Region 2 to S. Slusser, AES Puerto Rico, Prevention of Significant Deterioration
Permit for the Proposed AES Puerto Rico Cogeneration Plant (AES-PRCP) Administrative Permit Modification
(Oct. 29, 2001), available at htip/ www epaeov/region2:air perniv A RS 10292001 pdf. The Facility also has a
Clean Air Act Title V Operating Permit issued by the Puerto Rico Environmental Quality Board. See Puerto
Rico EQB, Title V Operating Permit No. PFE-TV-4911-30-0703-1130 (Nov. 15, 201 1), available at
Bpdwaw preoviasenciasjos Documents Pennisos % 20096 20  ormularios/ Calidad%e20de % 20 A lre/ Permiisos
H20debol 00peraci®eC 3B 3n% 20T %0 3% IMulaS620 VB0  inales/ AE S 2020 F INA L %20 Permit pdf.

¥ See S. Kochyil and D, N. Little, Physical, Mechanical and Chemical Evaluation of Manufactured Aggregate
(2004) (the AES Puerto Rico “manufactured aggregate has excellent properties for use as a fill or structural fil”
and “may serve successfully as a subbase or base layer in pavements™) available at

)

hitpes www agremax. conyDownloads Final®20Report%20-%20 1 I'Lpdf

-

)
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applications) involved about 52 million tons annually”).® Agremax can also be used as daily
cover or to stabilize liquids at a landfill.

“CCR Pile” Provision Challenged by AES-PR. Like all power plants that produce
electricity using coal, the company faces significant burdens from the EPA’s CCR Rule. As
noted, in particular, the Rule has defined a stockpile of CCR temporarily stored on-site before
the CCR is delivered off-site to be a “CCR pile” that must satisfy the requirements of a “CCR
landfill.” 40 C.F.R. § 257.53. This imposes costly — and unnecessary — regulatory burdens
on electricity providers, like AES-PR, because requiring the CCR producer to handle its on-
site CCR inventory as if it were operating a landfill greatly increase the cost to produce
baseload electricity using coal. EPA should remove or reduce these substantial regulatory
costs.

As such, AES-PR urges EPA to reconsider and reopen the CCR Rule in order to
repeal or narrow the burdens imposed on power providers that store CCR temporarily on-site.
Repealing or limiting the “CCR pile” requirements will reduce the costs and burdens imposed
on U.S. energy production. Moreover, during reconsideration, AES-PR urges the Agency to
extend the next compliance deadlines for “CCR piles” and hold AES-PR’s D.C. Circuit
petition in abeyance. With AES-PR (and many other coal-fired power plants) poised to make
major investments to comply with CCR rule requirements, these requirements should be on
hold while EPA conducts its review.

I EPA SHOULD RECONSIDER AND REPEAL OR REDUCE THE
BURDENSOME CCR RULE REQUIREMENTS GOVERNING THE ON-
SITE STORAGE OF CCR

There are multiple aspects of the Rule that warrant repeal or revision, as industry-
wide stakeholders have explained in a recently filed petition for rulemaking.'” AES-PR’s
petition is focused on the following critical issues:

A. EPA should reconsider the way it regulates on-site storage of CCR

1. EPA should revise the Rule o allow temporary on-site storage on
the ground of CCR without triggering Rule requirements

Foremost, EPA should revise the way in which it regulates the on-site storage of CCR
under the CCR Rule. According to the Rule:

CCR pile or pile means any noncontainerized accumulation of solid, non-
flowing CCR that is placed on the land. CCR that is beneficially used offsite is
not a CCR pile.

% See also Proposed Rule, Hazardous and Solid Waste Management System; Identification and Listing of Special
Wastes: Disposal of Coal Combustion Residuals from Electric Utilities, 75 F ed. Reg. 35,128, 35,254 (June 21,
2010); Notice of Regulatory Determination on Wastes from the Combustion of Fossil Fuels, 65 Fed. Reg.
32,214, 32,229 (May 22, 2000Y; Final Regulatory Determination on Four Large-Volume Wastes from the
Combustion of Coal by Electric Utility Power Plants, 58 Fed. Reg. 42,466 (Aug. 9, 1993).

19 See Utility Solid Waste Activities Group Petition for Rulemaking to Reconsider Provisions of the Coal
Combustion Residuals Rule, 80 Fed. Reg. 21, 301 (Apr. 17, 2015) and Request to Hold in Abeyance Challenge
to Coal Combustion Residuals Rule, No. 15-1219, et al. (D.C. Cir.) (filed May 12.2017) (*USWAG Petition™).
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40 C.F.R. § 257.53. The Rule further defines a “CCR landfill” to inelude a “CCR pile.” Id.
(“CCR landfill” includes CCR piles). Consequently, any inventory of any CCR of any
volume or quality that is produced and stored on the ground for any length of time before
delivery off-site for disposal or beneficial use, is regulated under the Rule as if the utility
itself were operating a disposal site. Id

EPA should reconsider this regulatory approach due to the unnecessary burdens it
imposes and the negligible benefits it provides. By treating an on-site inventory of CCR as if
it were a landfill, EPA is placing significant additional burdens on operating facilities that
only temporarily store CCR prior to off-site dclivery for final use or disposal. As noted
above, these additional burdens include groundwater monitoring, closure and potentially
corrective action requirements, as well as others. 40 C.F.R. §§ 257.90 (groundwater
monitoring), 257.96, .98 (corrective action), and 257.102, .104 (closure). These entail
significant investments by facilities, requiring hiring of consulting engineers to develop plans
and potentially substantial implementation costs to effect closure.

The Rule purports to exempt from its CCR landfill requirements, those CCR piles that
arc “containerized.” However, this exemption does not provide sufficient relief, as it also
imposes substantial and unnecessary burdens on temporary storage of CCR. According to
EPA’s preamble to the CCR Rule, in order for a CCR inventory to be considered
“containerized” the measures “could include placement of the CCR on an impervious base
such as asphalt, concrete, or a geomembrane; leachate and run-off collection; and walls or
wind barriers.” 80 Fed. Reg. at 21,356. If an impervious base and leachate collection are
required, these mechanisms are significant additional burdens that are similar to the
requirements for a landfill and often cost millions of dollars to install and maintain. Walls
and wind barriers could also impose significant additional burdens. Further, each measure of
“containerization” is undefined, and is thus susceptible to different interpretations and, worse,
regulatory fiat.

In addition to reducing burdens on energy production, excluding CCR that is destined
for off-site use or disposal from the CCR Rule is sound environmentally. CCR is not a
hazardous waste and its constituents are naturally occurring and commonly found in our
environment.'! Moreover, CCR stored on-site is typically further processed at a facility
before it is placed in on-site storage. Like AES-PR, many utilities convert CCR to a
manufactured product for a range of beneficial uses, such as a manufactured aggregate.
Inventories of natively quarried aggregate are commonly stored on the ground without the
extraordinary regulatory burdens imposed by the CCR Rule.!? CCR that is processed into

' Indeed, the concentrations of constituents in CCR are similar to concentrations in background soils in the
U.S., including Puerto Rico. See Coal Ash Material Safety; A Health Risk-Based Evaluation of USGS Coal
Ash Data from Five US Power Plants. American Coal Ash Association (ACAA, 2012) available at
Attpsywwwacan-usaorgPortals/ 9 Files PDFSACAA_CoalAshMaterialSafety func2012.pdf; Comparison of
Coal Combustion Products to Other Common Materials. Electric Power Research Institute, Report No. 1020556
(Sept. 2010), available for download at http.//www epri.com’; Agency for Toxic Substances and Disease
Registry, Centers for Disease Control, Petitioned Public Health Assessment Soil Pathway Evaluation, Isla de
Vieques Bombing Range, Viegues, Puerto Rico (2003), available at

Rt/ www atgdr.ede.gov A CPHA reporty/isladevieques 02072003 prprintview.himl; US Geological Survey,
Geochemical and Mineralogical Maps for Soils of the Conterminous United States (2014), available at
hitp:Zpubs.asgs.gov o014 108.27

'> Gravel pits, quarries and aggregate plants comply with air quality and stormwater management rules (as does
AES-PR), but are not subject to the extensive additional requirements of the CCR Rule.
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aggregate should not be treated differently and should therefore be excluded from the
requirements of the CCR Rule. Further, like any aggregate material stored at a plant site,
long-established Clean Water Act and Clean Air Act regulations would regulate the storage
pile and be more than adequate to address the potential for runoff to surface water or fugitive
air emissions, if any. Hence, excluding from the CCR Rule those CCR that are destined for
oft-site use or disposal, would also serve to eliminate duplicate regulatory requirements
imposed by the CCR Rule.

2. At a minimum, EPA should confirm that CCR stored on the
ground on-site prior to delivery for beneficial use off-site is not a
CCR pile

At a minimum, EPA should reconsider its interpretation of a “CCR pile” and affirm
that CCR that are stored on the ground on-sife at a generating facility prior to delivery of the
CCR for beneficial use off-site is not a CCR pile and therefore not subject to the Rule.
Wherever they are stored, CCR that are to be beneficially used should not be regulated as if
they had been disposed of in a landfill. This is a sensible and straightforward way for the
Agency to reduce unnecessary regulatory burdens and promote the beneficial use of CCR.

This should be clear, because as written, the Rule provides that storage before
beneficial use should not be regulated. As detailed above, in the definition of “CCR pile” the
Rule states “CCR that is beneficially used off-site is not a CCR pile.” Id. It therefore should
be the case that any CCR that are temporarily stored before beneficial use off-site are not
subject to the burdens of being regulated as a landfill.

However, in the preamble to the CCR Rule, EPA issued a contrary interpretation that
rewrote its own plain language. Specifically, EPA stated that only CCR that are stored on the
ground as inventory affer it is transferred off-site would be considered “CCR that is
beneficially used off-site.”” 80 Fed. Reg. at 21,356."" By contrast, the exact same inventory
of the exact same CCR placed on the ground on-site at the CCR generating facility before if is
delivered would be regulated as a “CCR pile” subject to all of the burdensome regulatory
requirements of a landfill. 80 Fed. Reg. at 21,356. In fact, the on-site inventory would be
considered a CCR pile even ifthe CCR has already “been designated by the CCR facility to
be transferred to another {ocation for subsequent beneficial use ... in the near future.” 80
Fed. Reg. at 21,356. Therefore, even if the generating facility has determined that it is not
going to discard the CCR, EPA has said the facility must treat the CCR inventory as if it had
been disposed of in a landfill.

That interpretation should be reversed. Given that EPA has already found that storage
off-site prior to beneficial use did ot warrant regulation, there is no legitimate justification
for treating on-site storage of the exact same material differently. Ata minimum, EPA
should revise the CCR Rule to confirm that CCR that is stored on the ground on-site prior to
beneficial use is not a CCR pile.

13 EPA also limited the volume that could meet the exclusion to 12,400 tons. The 12,400 ton limit, which is
found in the CCR Rule’s definition of “beneficial use,” 40 C.F.R. § 257.3, is not justified, as it is based on a
mathematical error, which EPA has acknowledged. £.g., Brief of Respondent, Environmental Protection
Agency, Utility Solid Waste Activities Group. et al., v. EP4, No. 15-1219 (consolidated) at 54-55 (filed Apr. 18,
2016).
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B. Reconsidering how EPA regulates CCR stored on-site squares with
the Administration’s policies to reduce regulatory burdens on
energy producers like AES-PR

Reconsidering how EPA regulates CCR stored on-site would be fully consistent with
the President’s recent Executive Orders directing federal agencies to reducc the costs of
unnecessary and burdensome regulations. In Executive Order 13777, Enforcing the
Regulatory Agenda (Feb. 24, 2017) (“EQ 13777),'4 President Trump directed federal
agencies to reducc unnccessary rcgulatory burdens on the American people. EO 13777
directed cach federal agency to create a Regulatory Reform Task Force (“RRTF”) to
“evaluate cxisting regulations and make recommendations to the agency head regarding their
repeal, replacement, or modification, consistent with applicable law.” Id. § 4. In undertaking
this task, the RRTF is charged with identifying regulations that are unnecessary or
ineffective, impose costs that exceed benefits, and/or create a serious inconsistency or
otherwise interfere with regulatory reform initiatives and policies. Measures identified for
reform should reflect the Administration’s core priorities, such as to reduce the scope and
cost of regulations, see Executive Order 13771, Reducing Regulations and Controlling
Regulatory Costs (fan. 30, 2017), and to reduce the burdens on the production of energy in
the United States. See Executive Order 13783, Promoting Energy Independence and
Economic Growth (Mar. 28, 2017)."

Every year, millions of tons of CCR are produced, storcd temporarily, delivered to
customers, and then used beneficially (or disposed of in landfills).'® Requiring CCR
producers across the U.S. to handle that CCR inventory as if it were already in a landfill - or
“containerize” it with costly additional measures — imposes unnecessary regulatory burdens
that needlessly increase the costs to the utilities that produce bascload energy using coal.

C. EPA should extend the compliance deadlines while the Agency
considers revisions to the CCR Rule

To allow time to consider these and other proposed reforms to the CCR Rule, it is
critical that EPA promptly take action to extend compliance dates established in the Rule. In
particular, EPA should immediately extend the time schedules in 40 C.F.R. §§ 257.90(b) and
257.90(e) for initiating groundwater monitoring — which is due to commence in October
2017. By acting immediately to extend these compliance deadlines, EPA will minimize a
utility’s investment of their limited capital resources on requirements that EPA may change
during EPA’s regulatory review,

Moreover, an extension will allow time for EPA and states (which includes Puerto
Rico) to develop a permit program to implement the CCR Rule in accordance with the rccent
amendments to RCRA Subtitle D.!” States may now seek EPA’s approval to administer the

14 See 82 Fed. Reg. 12285 (Mar. t, 2017).
'$ See 82 Fed. Reg. 16093 (Mar. 31, 2017).

'® American Coal Ash Association, Beneficial Use of Coal Combustion Products: An American Recycling
Success Story 7, https://www.acaa-usa.org/Publications/Production-Use-Reports.
17 See RCRA § 4005(d) (“*State Programs for Controf of Coal Combustion Residuals,”). The changes were
made in the WIIN Act.
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CCR Rule directly through a state permit program. If a state does not apply or EPA denies a
state’s application, EPA can implement the Rule through a federal permit program.'® This
statutory change transforms the CCR Rule from a seif-implementing program, into a rule that
will be implemented through either a state or EPA permit program, much like traditional
federal environmental laws. EPA originally included, but then removed site-specific, risk-
based provisions from the Final Rule because there was no permit program. 1% EPA should
reconsider its regulation of temporary on-site storage in this more flexible context, as it
considers state permit program applications.

II. EPA SHOULD ASK THE COURT TO HOLD IN ABEYANCE THE CCR
PETITIONS FOR REVIEW PENDING IN THE DC CIRCUIT

As explained above, AES-PR has petitioned for review of the “CCR pile” provision in
consolidated litigation pending before the U.S. Court of Appeals for the D.C. Cireuit.?
AES-PR and other industry petitioners have argued that elements of the rule exceed EPA's
statutory authority, were promulgated without notice and comment, and/or are arbitrary and
capricious. A group of environmental NGOs has also filed a petition for review. All the
petitions have been consolidated and briefing is complete, but the Court has not yet set a date
for oral argument.

For the reasons outlined in this Petition, AES-PR requests that EPA ask the Court to
hold in abeyance AES-PR’s petition, as well as the remainder of the CCR Litigation, while
the Agency reconsiders its position. This would allow EPA to reconsider and modify its
position, to the extent permitted by law. Indeed, the Agency has taken similar action to ask
the courts to hold in abeyance pending litigation while EPA reconsiders the Obama
Administration’s positions on regulations, including rules affecting the power sector.2! In

'8 See RCRA § 4005(d)(2)(B).

19 See 80 Fed. Reg. at 21,371 (setting criteria that must operate “in the absence of any guaranteed regulatory
oversight {i.e., a permitiing program)”),

20 See CCR Litigation, supra atn.2.

2l See e.g., Respondent EPA’s Motion to Continue Oral Argument, Walter Coke, Inc. v. EP4, No. 151166
(D.C. Cir.) (filed Apr. 18, 2017) (“In light of the recent change in administration, EPA requests continuance of
the oral argument to give the appropriate officials adequate time to fully review the SSM Action. EPA intends to
closely review the SSM Action, and the prior positions taken by the Agency with respect to the SSM Action
may not necessarily reflect its ultimate conclusions after that review is complete.”); Notice of Executive Order
and Motion to Hold Case in Abeyance, dmerican Petroleum Institute v. EP4, No. 13-1108 {and consolidated
cases) (D.C. Cir.) (requesting abeyance and that “once EPA has determined whether it will initiate a rulemaking
... the parties can consider what course is appropriate for whatever remains of Petitioners’ challenges™) (citing
Nat'l Cable & Telecomm. Ass’nv. Brand X Internet Serys., 545 U.S. 967, 981 (2005} (“EPA’s interpretations of
statutes it administers are not “carved in stone’ but must be evaluated ‘on a continuing basis,” for example, *in
response to . . . a change in administrations.”); Respondent EPA’s Motion to Continue Oral Argument, Murray
Energy Corp. v. EPA, No, 16-1127 {and consolidated cases) (D.C. Cir.) (filed Apr. 18, 2017) (asking the court
to “allow the new Administration adequate time to review the Supplemental Finding to determine whether it
will be reconsidered”); Respondents’ Motion to Hold Proceedings in Abeyance While the Agency Undertakes
Reconsideration, Southwestern Electric Power Co., v EPA, No. 15-60821 (5th Cir.) {filed Apr. 14, 2017)
{seeking abeyance because “EPA’s reconsideration of the rule might result in further rulemaking that would
revise or rescind the rule at issue in these proceedings and thereby obviate the need for judicial resolution of
some or all of the issues raised in the parties” briefs.”)
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several instances, the courts have already granted EPA’s request.”

If EPA modifies the CCR pile requirements as outlined, AES-PR would then join
EPA in supporting a remand of AES-PR’s petition for review. AES-PR has also joined the
USWAG Petition, which makes a similar request for all industry petitioners,*?

CONCLUSION

The CCR Rule is causing significant adverse impacts on coal-fired generation in this
country by imposing excessive costs of compliance. Among many burdensome provisions,
the burdens imposed on a “CCR pile” are particularly acute, especially in Puerto Rico —
which is facing severe economic challenges. Reconsideration will enable the Agency to
consider these and other impacts as contemplated by recent Executive Orders and in view of
the new permitting structure required by the Congress.

For all the foregoing reasons, EPA should grant this Petition, take action to suspend
and/or extend the Rule’s upcoming compliance deadlines, promptly initiate a new rulemaking
to reflect the required changes, and ask the Court to hold the CCR Litigation in abeyance to
allow the new Administration to reassess its position in the litigation.

Dated: May 31, 2017

1501 K. Street;N.W.
Washington, D.C. 20005
202-736-8547
shoxerman(@sidley.com

2 E o Order, Walter Coke, Inc. v. EPA, No. 15-1166 (D.C. Cir. Apr. 24, 2017) (granting EPA motion to
continue oral argument and hold case in abeyance); Order, Southwestern Electric Power Co., v EPA, No. 15
60821 (Sth Cir, Apr. 24, 2017) (granting EPA motion to continue oral argument and hold case in abeyance);
Order, Murray Energy Corp. v. EPA, No. 16-1127 (D.C. Cir. Apr. 27, 2017) (granting EPA motion to continue
oral argument and hold case in abeyance); Murray Energy Corp. v. EPA, No. 15-1385 (D.C. Cir. Apr. 11,2017)
(removing case from oral argument calendar eight days before scheduled argument date); Order, North Dakota
v. EPA, No. 15-1381 (D.C. Cir. Mar, 30, 2017) (removing case from oral argument calendar in light of EPA
review of underlying rule and motion to hold cases in abeyance).

3 See USWAQG Petition, supra at 45-52.
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Attachment 6 - QFR98 Transmittal Emait from OGD Director - 11.9.2017

From: Polk, Denise
Sent: Thursday, November 09, 2017 3:28 PM
To: DAA-Career; ARA; Granis GMOs; Grants JROs; Pumphrey, William; Keesee, Peyton;

OGD_Grant_Repoits; Williams, Michael; Durand, Jessica; Cooper, Marian; Bell, Matthew;
Gentry, James; Moore, Deon

Cc: Syivester, Kenneth; Neal, Kerry; Konkus, John; Grantham, Nancy; Miibourn, Cathy; Jones,
Laurice

Subject: Effective Monday, November 13,2017 - Revised Guidance for Managing OGD’s Grant
Reports and Points of Contact for.Communications

Attachments: Revised Guidance for Managing OGD Grant Reporting 11-3-17.docx

Greetings,

Attached is revised Guidance for Managing OGD’s Grant Reports, which will become effective on Monday, November
13, 2016. These changes reflect slight modifications to the current grant reporting process since the original June 30,
2017 guidance release. We have also updated the Point of Contact {POC) informati%oq%\,;l ich is provided below for your
convenience. )
%

In keeping with our normal process, when OGD receives the pending repogtﬁ & \Jge&OPA requesting additional
information, the reports will be emailed to the Grants Management Ofﬁc§§ {GMOs), Junior Resource Officials (JROs),
Las Vegas Finance Center (LVFC), Assistant Regional Administrators {ARAs) ahdithe Senior Resource Officials {SROs} to
ensure a timely review and engagement with OPA. Within two busi s days of receipt, OGD will send emails directly to
the GMO, IR0, LVFC, ARA and/or SRO, as appropriate, identifyingﬁh@g;ins that are specific to their AASHIP. This
communication is intended to provide you a snapshot of the ﬁﬁ?{\tﬁhat require follow-up for your AASHIP. OGD
encourages your grants/program office to make immediate col : ‘with OPA so that any questions or concerns can be

M 3C information with the designated person that will
S

quickly addressed. Please share the revised guidancgand
engage OPA to resolve the matter,

By,

i b
Points of Contacé;sa { ﬁﬁiﬁor the OGD Grant Reports Process
The OGD_Grant_Reports@epa.gov email dmif: 'managed by Michael Williams {Primary POC} and Jessica Durand
{Back-Up POC). Michael and Jessica’s cop formation is provided below along with other individuals involved with
this process.

Telephone
0GD - Grant ROCs Email Address Number
Michael Williams, Williams.Michael@epa.gov 202-564-1068
Training Staff
Jessica Durand, Durand.Jessica@epa.gov 202-564-5317
Policy Specialist
Laurice Jones, Jones.Laurice@epa.goy 202-564-0223
Director, National Policy, Training and Compliance
Division {NPTCD}
Kenneth Sylvester {Ken}, Sylvester.Kenneth@epa.gov 202-564-1902
Special Assistant to the OGD Director
Denise A, Polk, Director, OGD Polk.Denise@pa,gov 202-564-5306
Kerry Neal, Neal Kerry@epa.gov 202-564-3766
Deputy Director, OGD

B

SRR

0GD - Competition POCs
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Elizabeth January, January.Elizabeth@epa.gov 617-918-8655
Policy Specialist
Bruce Binder, Binder.bruce@epa.gov 202-564-4935

Competition Advocat

. -
Office of Public Affairs POCs

John Konkus, Konkus.john@epa.gov 202-564-2187

Deputy Associate Administrator for Public Affairs
Nancy Grantham, Director of Public Affairs Grantham.Nancy@epa.gov 202-564-6879
Cathy Milbourn, Public Affairs Specialist Milbourn.Cathy@epa.gov 202-564-7849

Please let me know if you have any questions or concerns. Wishing you all an enjoyable holiday weekend!

Denise A. Polk, Director

Office of Grants and Debarment (OGD)
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW

Mail Stop: 3901R

Washington, DC 20460

(202) 564-5306 (Phone)
(202) 306-1056 (Cell)

Email: Polk.Deniseiiepagov




180

Attachment 7 - QFR98 Revised Guidance for Managing OGD Grant Reporting 11-13-17

Effective Date: November 13, 2017

-

w

£

aw

Guidance for Managing OGR’s Grant Reports

Reports issued {in order of award phase)

a} Pending New, Suppiementat and {ncremental Amendment Grant Report {Weekly on day i only new, t and incrementat grant
funding amendment actions submitted by the program office to the grants office for processing, but not yet awarded. * This report will exclude the
program codes identified below since OPA has approved these actions to mave forward, but these actions for those program codes are stilf subject to
press ralease. . .

For Press Release-Pending New, Supplementat and Incremental Amendment Grant Report {Weekly on Mondays): tdentifies new awards and
supplemental, and incremental grant funding amendment actions submitted by the program office to the grants office for processing. This report will
ONLY be emailed to the appropriate person in the Dffice of Public Affairs {OPA} to identify opportunities for press refeases.

Non-Profit and Universities Pending New, Supplemental and incremental Grant Report {Weekly after Pending New and Supptemental Amendment Grant
Report is reviewed by OPA}: identifies new awards and supptemental and incremental grant funding'amendment actions submitted by the program
office ta the grants office for processing, but not yet awarded. This report will ONLY be emailed to the appropriate person in OPA.

Cangressionat Report {Daily and Weekly every Monday): identifies signed grant-awards currently in the congressienal notification stage. These grant
awards were signed the day before the report is issued.

The OPA will review the Congressional Report, Pending New, Suppfementai and lm:rernentai Amendment Grant Report, and the Non-Profit and Universities
Report as described directly below. The Press Release-Pending New, k and {1 di Grant Report wilt be reviewed by the
appropriate person in OPA for press release purposes only.

Within 3 business days of recewp( of the appficabte report, OPA will identify their response to the items in the report and notify Denise Polk, Kenneth
Sylvester, and QGD at ) rov. 1 OGD does na( recelve a response from OPA within the 3 business days, OGD will contact OPA to
determine how to proceed w:th respect to the actions in the report.

a) The emait address, ¢ t Re wili be used for alfreparting purposes.

within 1-2 business days of notification from OPA, OGD wilf contact individual POCs {LVFC, Regions, Programs, and GMOs} to notify them of specific actions
requiring additional foliow-up, as appropriate.

a} POCs will reach out to OPA directly to addreds any questions.
b} POCs provide resolution status to OPA, QGQ 1 o, and the OGD POCs.

¢} POCs have a deadline of 2 business days to provide status update and/or reselution to 0GD.

) OGD wili document communications in appropriate spreadsheet maintained in NPTCO’s SharePoint site,

e} OPA will notify OGD via emaif that the matter has been resolved and the actions can move forward.

£} OGD documents resolution in.appropriate spreadsheet and will notify appropriate POCs of final resolution via email address

i1 which will then provide final instructions.

Within 1-2 business days of reports being issued, QG will natify all POCs that all actions except those placed specificaily on hoid can move forward,
For grants actions identified for press release, the appropriate DPA staff will be copied on the email communication.

oA

o

o

&

* All new, incremental and supplemental grant actions with Program Codes V and VC {Superfundy, S and CS (SRF), and BG {PPGs) have dlearance to move forward, but may be
identified by OPA for a press release. All other new, incremental and supplemental actions will be reviewed and must be cleared by OPA prior to moving forward.
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Effective Date: November 13, 2017

Special Instructions for GMOs:

1. Toensure IGMS grant actions accurately and timaly carrespond to the pending reports, OGD requasts that you adhere to the following guidance below:

1GMS Funding Package {FP} Date Field

« ALl actions must have a valid date enterad in the IGMS “Funding Pkg Date” {FPD) field within the “Draft Award Document”. This wil aliow 0GD
to accurately and timely link the pending report data to the grant information in IGMS.

-

.

OGD requests that when an action s received by the program office that the FPD biesentered immediately upon receipt or as soon as practicable
1tis not recommended that the FPD be modified once entered because it will negatively affect the pending reports for data tracking purposes

{so please do not change the date after it has been entered).

»  The requiremnent to add the FPD should include non-monetary actions {such as time extensions, rebudgeting, etc.} in the event they are tracked
again in the future.

*  For some grant actions, the FPD is automatically populated, while other actians require manual entry. So be sure to check that this field is
complete,

» if you are unsure of the FPD, OGD recommends the foflowing:

a.

d.

For New grant actions, the FPD shouid be the receipt date of either the natification of the finalized funding Recommendation or
Commitment Notice{s) whichever is later,

for Suppiementa actions, the FPD should be the receigt date of either the notification of the finalized Funding Recommendation,
Change Request or Commitment Notice{s} whichever is iater.

For Incremental actions, the £PD should be the receipt date of either the notification of the finalized Change Request or Commitment
Notice{s) whichever is later.

For non-monetary {no cost) actions, the FPD should e the receipt date of the notification of the finalized Change Request.

2. Non-monetary actions, including decrease amendment attions; do not require OPA review and have clearance to move forward; therefore, these actions

will not appear on any repost,

3. The program and/or grants offices should acclirately and specifically describe the nature and intent of the project being performed {e.g. address drought
relie, reduce carbon footprint, etc). The key poirit is to connect the project description language to EPA’s core environmental programs. In other wards,
drought or extreme weather patterns could impact drinking water avaitability of water quality; air quality may be impacted by wildfires.
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OGD Grant Award Reporting Flow Chart C
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Senator BARRASSO. Thank you very much, Mr. Pruitt. We appre-
ciate your being here.

With my time, let me ask one question and reserve the balance
of my time to interject as needed during the discussion.

I would say to our Republican members, in order to assist Sen-
ator McCain, Senator Inhofe is going to be chairing the Senate
Armed Services Committee hearing today. I know a number of you
are members of that committee. So if it is OK with my colleague
counterparts here, I would ask that he be allowed to go out of order
when he arrives, and then he can quickly return to the Armed
Services Committee. Thank you very much.

Administrator Pruitt, I want to thank you again for imple-
menting a new vision at the EPA that takes State input seriously.
We are certainly feeling that at home in Wyoming. Wyoming has
a very experienced Department of Environmental Quality. Wyo-
ming strives to use the best representative air quality data avail-
able to make sound regulatory decisions on issues like ozone pro-
tection, regional haze, and permits for industrial facilities. I think
it is very critical to have good data.

So as a result, Wyoming spends a lot of time and resources to
review data and determine when so-called exceptional events occur,
as they do. An exceptional event might be a wildfire causing air
pollution levels to seem high. Under the Clean Air Act, States and
EPA are supposed to exclude data collected during these excep-
tional events, because they don’t represent everyday circumstances.

So from 2011 to 2014 my State identified many exceptional
events that we asked the EPA to recognize these events and ex-
clude the data from these time periods from regulatory decisions.
Well, in 2016 the EPA refused to act, and there were 46 of these
Wyoming identified exceptional events between 2011 and 2014.

Because this previous Administration failed to act, my home
State faces real consequences. So the failure to act is going to make
it seem like there are violations of air quality that have occurred,
creating the perception that there are air quality problems, when
there really are not. This could lead EPA to base future decisions
on bad data, and it could interfere with permitting and put some
restrictions on Wyoming’s economy.

So I sent a recent letter to you, explaining the situation that the
EPA had not yet acted on our filing. I just ask, if you had a
timeline for when the EPA will be acting on Wyoming’s 46 excep-
tional event filings and any thoughts on that.

Mr. PrUITT. Mr. Chairman, I think a couple things I would say,
and you are speaking with, I think, particular emphasis on ozone.
As you know, we are in the process of designating attainment and
non-attainment with respect to ozone now. That has been priority.
We will finish that in April. There are around 50 or so areas that
have not been designated yet that we endeavor to finish by April
of this year.

I think what is important when you think about ozone, there has
been a lot of focus on whether the parts per billion—75 parts per
billion, reducing it to 70 parts per billion, was a wise decision. That
has not been our focus. Our focus has been on more the issues and
implementation that you have raised.
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You mentioned exceptional events; there were others. Back-
ground levels—in addition to international global transport, we
have some tremendous challenges with international air transport
on ozone we also need to somehow consider, as we engage in the
designation process.

So we are earnestly looking at those implementation issues, Mr.
Chairman, in addition to finishing that designation process by mid-
April. And your exceptional events question is very, very important
as we engage in implementation going forward.

Senator BARRASSO. Thank you. I will reserve the remainder of
my time.

Senator Carper.

Senator CARPER. Thanks, Mr. Chairman.

Welcome, Mr. Pruitt. You have repeatedly stated that you want
to follow the rule of law and work with States to protect our envi-
ronment. Sadly, you fail at both when it comes to clean air. The
Clean Air Act requires EPA to partner with the States to address
cross-State air pollution. These protections are critical for down-
wind States like Delaware and our neighbors. They are critical for
downwind States, not just like Delaware, but others up and down
the east coast. We are located at what I call the end of America’s
tailpipe.

Instead of working with States to address this pollution, your ac-
tions are actually making the problem worse. For example, you re-
jected a request from northeastern States to coordinate with
upwind States to reduce ozone pollution. You have also failed to
answer at least six State petitions—several of which are from Dela-
ware—that ask EPA to require upwind power plants to install or
consistently operate already installed pollution controls.

Last week you issued a memorandum to allow industry to in-
crease air emissions of toxic chemicals like arsenic, like mercury,
like lead, and impact the health of millions of people and further
burdening States dealing with cross-State pollution. Later on we
will get to some questions that are not yes or no questions; I have
a limited amount of time.

Let me start off with a series of yes or no questions. Just answer
them yes or no if you will, please. Later on you will have a chance
to expand.

Let me start off; yes or no, Mr. Pruitt, did EPA do an analysis
of the health effects of last week’s decisions, including an analysis
of the potential increased risk of cancer? Did you?

Mr. PRUITT. Are you referring to the once in, always in decision,
the policy decision from last week, Senator?

Senator CARPER. Yes.

Mr. PRUITT. Yes, that was a policy decision that we have author-
ity to make and the interpretation of statute.

Senator CARPER. Yes or no, it is my question.

Mr. PrRUITT. As I indicated, Senator, that is a policy decision that
we made. As far as the once in, always status of determining
whether someone qualifies at certain levels under statute. So that
was a decision that was made outside of the program Office of Air.
It was a policy office decision.

Senator CARPER. I find it—well, I will ask another question.
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Yes or no, did EPA do an analysis that shows exactly what facili-
ties are likely to increase the toxic air pollution due to the action
taken last week?

Mr. PRUITT. Senator, that decision was a decision that took major
emitters, as you know, under the statute, there are major emitters,
and what I would call minor emitters.

Senator CARPER. I am sorry, I don’t have a lot of time. I am ask-
ing for a simple yes or no, otherwise I will run out of time.

Mr. PrRUITT. Those are not yes or no answers, Senator. I have to
explain what we were doing with that decision.

Senator CARPER. OK. I find it incredible that EPA did this seem-
ingly without knowing or caring about potential health effects of its
action.

Again, yes or no, will you revoke this memorandum until the
analysis is actually completed and the public has had a chance to
comment on it? Will you?

Mr. PruiTT. If I may, Senator, I can explain our decision from
last week, if you want me to. If not, we can continue. But that is
a decision. I can’t give you a yes or no answer.

Senator CARPER. Thank you very much.

Mr. Pruitt, I wasn’t too happy when the Obama EPA asked for
a 6 month delay to answer Delaware’s cross-State air pollution pe-
titions. However, your Administration seems to be ignoring those
petitions altogether. The law requires an answer from the EPA in
60 days. You and your team had over a year to answer. Again, this
is a simple yes or no, will you commit to answering the petitions
already submitted to EPA by Delaware and other States that re-
quest EPA’s help on cross-State air pollution within the next 30
days? Will you do that?

Mr. PRUITT. I commit to you that we will get an answer to you
very, very expeditiously. It is important, Senator, you are right.

Senator CARPER. Will you do that within 30 days? Is that asking
too much?

Mr. PrRUITT. We will endeavor to respond within that timeframe.

Senator CARPER. Thank you.

Mr. Pruitt, both the Bush administration and the Obama admin-
istration EPA concluded that global warming pollution from cars
and SUVs was dangerous. This is known as the Endangerment
Finding. Federal Appeals Court also upheld its finding after you
and others tried to overturn it.

When you appeared before us during your confirmation hearing
a year ago, you agreed that the Endangerment Finding was “the
law of the land.” You often say that “rule of law matters.” In fact,
you actually made similar statements in comments no fewer than
a dozen times.

But since your confirmation hearing, it seems you have changed
your tune. For example, last July you told Reuters that there might
be a legal basis to overturn EPA’s decision. You also stated in Octo-
ber and December of last year that the process EPA used to make
the decision was flawed.

Mr. Pruitt, the White House—Trump White House—has said it
wants EPA and the Transportation Department to negotiate what
I would describe as a win-win on CAFE and tailpipe standards
with California. That means that the policy of the Trump adminis-
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tration must be to leave the Endangerment Finding alone, because
the Endangerment Finding is what gives EPA and California the
authority to write these rules in the first place.

Another yes or no, Mr. Pruitt, for as long as you are Adminis-
trator, do you commit not to take any steps to repeal or replace the
so-called Endangerment Finding? Do you?

Mr. PrRUITT. Senator, as I indicated in my confirmation hearing,
that is something that is likely:

Senator CARPER. My time is just about expired. Please, yes or no.

Mr. PRUITT. But Senator, the CAFE standards that you refer

to

Senator CARPER. Yes or no?

Mr. PruITT. We are working through that process.

Senator CARPER. Do you plan on taking any steps to repeal or
replace the so-called Endangerment Finding, yes or no?

Mr. PrUITT. We have made no decision or determination on that.

Senator CARPER. One last question.

Well, T will just stop there. My time is expired. We will have a
second round.

Thank you very much.

Senator BARRASSO. Thank you, Senator Carper.

Senator Fischer.

Senator FISCHER. Thank you, Mr. Chairman, and thank you, Ad-
ministrator, for being here today.

EPA’s back to basics agenda has resulted in economic viability
across the Nation, while still ensuring the EPA’s primary mission
of protecting our environment is upheld. I thank you for that.

In 2017 Nebraska hit a jobs milestone, with an unemployment
rate of 2.7 percent, which was reported last December. Mr. Chair-
man, I would ask unanimous consent to submit for the record an
article from the Lincoln Journal Star highlighting Nebraska’s un-
employment standing as the fourth lowest in the Nation.

Senator BARRASSO. Without objection, so ordered.

[The referenced information follows:]
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112812018 Nebraska, Lincoln-area unemployment rates fall | Local Business News | journalstar.com

http:/journalstar.com/business/locai/nebraska-lincoin-area-unemployment-rates-faii/article_10t104a6-4a34-5f13-

8c33-72b6889e559b.himi

EDITOR'S PICKI
Nebraska, Lincoln-area unemployment rates fall

MATT OLBERDING Lincoin Journal Star  Jan 23,2018 Updated Jan 23, 2018

ittp.ournalstar.com/business/iocal/nebraska-fincoin-area-unemploymant-rates-falifarticle_10f104a8-4a34-513-8¢33-720688%e559b himi
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1/29/2018 ? Lincoln-area t ks 1t rates fali | Locat Businzss Mews | journatstar.com

State and local unemployment rates both fell in December compared with a year ago,
and the state announced that it hit a jobs milestone last year.

Nebraska's unemployment rate was 2.7 percent in December, the same as it was in
November but down from 3.3 percent in December 2016.

Employment was up by more than 4,000 from a year ago, while unemployment fell by
more than 5,700 people.

The number of jobs in the state in December was 1,037,248, which was an increase of

more than 10,000 from a year ago.

The 1 million job mark in December helped the state hit a significant milestone.

"This is the first time that Nebraska had more than one million jobs in each month of the
year," Commissioner of Labor John Albin said in a news release. He called 2017 a
"strong year" for non-farm employment.

http:journalstar.comibusinessfiocal/inebraska-lincoin-area-unemployment-rates-fafifarticle_10f104a8-4a34-513-8233.72b6869e553b. htmi 204
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12972018 Nebraska, Lincoln-area unempicyment rates fall | Local Business News | journalstar.com

In the Lincoln area, unemployment rose in December compared with November, but it
was down from a year ago. The rate of 2.4 percent compared with 2.1 percent in
November and 2.8 percent in December 2016.

There were 1,350 more people employed in the Lincoln area than there were a year ago
and nearly 650 fewer unemployed. There were 194,519 jobs locally, 3,666 more than a
year ago.

The local and state unemployment rates continued to be well below the national rate,
which was 4.1 percent in December. Albin said Ncbraska's rate was fourth-lowest
among the states. Hawaii, which had an all-time record low rate of 2 percent in
December, had the lowest rate in the country.

Reach the writer at 402-473-2647 or moiberding@journalstar.com.
On Twitter @LincolnBizBuzz.

MORE {INFORMATION

nttpdjourr om/busi i fincaln-area-unemployment-rates-folifarficle_10f104aB-4a34-5{13-8c33-72b68892555b him!
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Senator FISCHER. Administrator, this is a direct correlation to
your efforts at the EPA to streamline the regulatory process that
has for many years negatively impacted job creators’ ability to hire
workers because they were forced to allocate resources to comply
with many cumbersome regulations. This past year has been a wel-
come change for Nebraska’s public power utilities, our farmers, and
our ranchers, manufacturers, and small business owners.

I am encouraged by the EPA’s recent decision to revisit the 2017
Regional Haze rule, which was issued in the final days of the
Obama administration. If implemented, that rule would take au-
thority away from the States and impose a one size fits all Federal
implementation plan that simply doesn’t make sense. Many rural
utilities have been adversely affected by past regional haze actions.

During the prior Administration, EPA repeatedly second guessed
States’ plans—including Nebraska’s 2012 plan—and instead im-
posed Federal plans that forced the installation of unnecessary and
costly controls that went well beyond what the States had dem-
onstrated what was needed. As you know, Nebraska is the only 100
percent public power State in the country. That means that any
cost that is incurred by the utility from regulations gets passed on
to every single one of our citizens. It is very important to me that
you get this rule right.

So can you describe what additional efforts EPA is taking to im-
prove the next phase of the Regional Haze program and the
timeline for those actions, and how will the EPA respect States and
also make sure that electricity is not made more costly through
these unnecessary regulations?

Mr. PRUITT. Senator, thank you for the question. I would say to
you that one of the interesting pieces of information that I discov-
ered upon arriving at the agency was a collection of about 700 or
so State implementation plans that had been prepared by States
all over the country where resources, expertise had been deployed
to improve air quality across the full spectrum of programs, from
NAAQS—excuse me, from Regional Haze across the spectrum.
There was a backlog with no response. We put an emphasis on
that, and that backlog is being addressed.

But to the question about regional haze, regional haze is a por-
tion of our statute that I think even provides more primacy to the
States. As you know, the only requirement is to reach natural visi-
bility by the year 2064. So while the States are taking steps to
reach that level by that point, they have tremendous latitude on
how they achieve it.

So we are revising all those SIPs, looking at those State imple-
mentation plans, to which you refer, making sure that States are
submitting plans that will reached objectives by that timeframe, as
you have indicated in statute.

Senator FISCHER. I thank you for your commitment to that and
always taking into consideration the time and the expertise that
States put forward on those plans.

I would now like to turn to a topic that you are well aware of,
and that is the 2015 WOTUS rule. I applaud you and the Adminis-
tration’s commitment to rescind the rule and focus on providing
American businesses and families with really a clear definition of
WOTUS that does not go beyond Federal authority. Can you share
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with us what the next steps are in the EPA’s process for repealing
this rule?

Mr. PRUITT. Yes, Senator.

And Senator Carper, this really goes to some things that you
mentioned in your opening statement as well.

This is not deregulation, when I am talking about WOTUS or
even the Clean Power Plan. We are not deregulating in the tradi-
tional sense. We are providing regulatory certainty, because there
are steps being taken to provide a substitute, a replacement for
WOTUS. There are steps being taken to provide a substitute, a re-
placement to the CPP that we are in the midst of presently.

So with respect to WOTUS, we have a withdrawal proposal that
is out in the marketplace that will deal with that 2015 rule to pro-
vide certainty. Then we have a step two process that is ongoing to
replace a substitute definition with what the textual and statute
and case law says is waters of the United States. So we are work-
ing through that process.

I anticipate that proposal, Senator, coming out some time in
April, May of this year, the proposed substitute. Then hopefully fi-
nalizing that by the end of 2018.

Senator FISCHER. Thank you, Administrator. I look forward to re-
viewing that.

Senator BARRASSO. Thank you, Senator Fischer.

Senator Cardin.

Senator CARDIN. Administrator Pruitt, first of all, thank you for
being here.

Let me just preface my comments with your statements in regard
to lead in drinking water. There is strong bipartisan support to
help eliminate lead in drinking water. We hope that we can have
an actionable agenda to accomplish that in a bipartisan way.

I am going to use my time to follow up on our confirmation hear-
ings, to talk about the Chesapeake Bay. You are not going to be
surprised to know that. We have one new addition to our Com-
mittee; my colleague from Maryland, Chris Van Hollen, is on the
Committee. So you are going to get more than just one Senator,
and I also want to thank Senator Carper for his interest in the
Bay, as one of the Bay States, and Senator Capito and Senator
Gillibrand.

So we have synergy here in our Committee as it relates to the
Bay, and we make progress. The Bay is in better shape today as
a result of the Bay Program. The recreational values, economic val-
ues, land values, public health have all been improved.

So I hope I will have a chance to ask you three questions. If I
don’t have enough time, I will do the rest for the record, dealing
with the Chesapeake Bay program budget submitted by the Admin-
istration, the Chesapeake Bay Office, EPA’s office in Annapolis,
and the support for the Bay Journal.

So first, in regard to the appropriation level. The Committee’s fis-
cal year 2017 budget passed by Congress was $73 million. Our ap-
propriation committees are working up numbers for fiscal year
2018 that are comparable. This Committee, on a bipartisan basis,
passed an authorization bill after the President’s budget submis-
sion at $90 million. We need your help as an advocate. I remember
our conversation, as the Chairman talked about, programs of which
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are State up, they are local government to the Federal Govern-
ment, asking for the Federal Government’s participation. That is
the Bay Program. This is a local program in which the Chesapeake
Bay Office is the glue that keeps it together so we have an inde-
pendent observer and enforcer that we do what we say we are
going to do.

So can we get some help from you with OMB to get the money
in the President’s budget?

Mr. PRUITT. I seek to be persuasive there, Senator, but some-
times I am not as persuasive as I endeavor to be. But as I men-
tioned to Senator Van Hollen during the appropriations process, I
will say the same thing to you. It is important. I believe there has
been tremendous success achieved through the program. I really
appreciate Congress’ response during the budgeting process, and I
will continue to work with you through that to ensure that we ad-
dress those issues that you have raised.

Senator CARDIN. Thank you.

I want to talk about the Chesapeake Bay Office, the EPA’s office,
which is located in Annapolis, today. It is co-located with USDA,
U.S. Forest Service, NOAA, USGS. And there is a synergy in this
office.

Now, as I understand it, there is some concern by GSA particu-
larly in that it is located in the flood plain. So there may very well
be a need to relocate; we fully understand that. But I would ask
that you get engaged on this. I think keep the synergies with the
other Federal agencies is important, and having a location near the
Chesapeake Bay is symbolic and important.

The location that EPA was looking at was to move the EPA office
alone to Fort Meade, which is Federal facilities, and I can under-
stand the cost issue of locating in a Federal facility. The problem
is that it is not near the Bay. And second, it is behind the fence
line, which for DOD has a significant cost. Because every person
who visits the EPA office has to go through the security network,
which is already overtaxed because of budget concerns and the
number of tenants that are located at Fort Meade.

Would you work with us to get a more reasonable answer to
EPA’s location with other agencies, so that we can accomplish the
purpose of the Federal partnership with the other agencies?

Mr. PRUITT. Absolutely, Senator. I was actually briefed on this
in anticipation of our hearing. As we talked about it, if there are
issues there at the current facility, we need to try to work through
those issues to keep the facility there as best we can. So absolutely,
you can count on my participation and cooperation with you and
the other agencies.

Senator CARDIN. Understand that DOD does not want EPA be-
hind a fence line. There is a cost issue there. So I just hope they
would be sensitive to that, even though it may not come out di-
rectly of the EPA budget.

Mr. Prurrr. I will.

Senator CARDIN. I appreciate that.

The last thing, on the Bay Journal, we talk about this being a
public-private partnership, the Bay. And it is; we have tremendous
public support for the Bay programs in all of the jurisdictions here.
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And the significant part of the cost burdens are shouldered by the
private sector.

But public information about the Bay is very, very important.
The leading source of that is the Bay Journal. It receives one-third
of its funding through the EPA. And it is currently in a 6 year
grant from the EPA, I think year 2. As I understand it, a decision
was made to cut off the funding as early as February 1st. I would
just urge you to give us time to make sure that this program con-
tinues, because it is an important part of our public-private part-
nership.

Mr. PRUITT. It is under reconsideration, Senator, even in antici-
pation of this hearing. I think that was a decision that, I learned
of that decision after the fact. I think it was probably a decision
that should not have been made in the way that it was. So it is
under reconsideration already.

Senator CARDIN. Thank you.

Thank you, Mr. Chairman.

Senator BARRASSO. Thank you, Senator Cardin.

Senator Moran.

Senator MORAN. Chairman, thank you for having this hearing.

Administrator Pruitt, thank you for your attendance.

Let me start with CRCLA. I have sponsored legislation in the
past to exempt ag emissions or reporting requirements under
CRCLA and EPCRA. And I support this Committee moving for-
ward on a bill to provide certainty to ag producers.

But in addition to the uncertainty and unnecessary burden,
threat of citizen lawsuits that requirements would add to our farm-
ers and ranchers, I am also concerned about privacy, privacy of
farmers and ranchers. Most producers live on their farm or ranch,
so any public disclosure about this, the data, private information
is problematic.

I secured report language in an Interior appropriations bill di-
recting EPA to safeguard the privacy information. I would ask you,
Mr. Administrator, if the EPA is required by the court to collect
emission reports before Congress acts, what assurances can you
give Kansas farmers and ranchers that any sensitive information
required on those reports, including their farm location, would be
protected from the public?

Mr. PRUITT. You know, Senator, thank you, it’s a very important
area, as you indicate, with both EPCRA and CRCLA. There is more
latitude that we have, probably under CRCLA statute, than we do
under EPCRA presently. But we are looking at all options available
to us to provide clarity. But also, I think opportunity for farmers
and ranchers to know that as information is collected—if in fact it
is—that privacy concerns will be addressed.

So it is a very important issue and something that I think Con-
gress does need to look at, very, very expeditiously. I think our
team has been visiting with members of the Senate to that end,
and I am hoping that we can address it legislatively. But until that
occurs, we are taking all steps available to us to address these
issues.

Senator MORAN. Thank you. If there are particular issues that
you would like to raise with me, I would be happy to have this fur-
ther conversation.
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Let me turn to another topic. Thank you for your efforts to ap-
prove an RFS pathway for the production of advanced biofuels from
sorghum oil. Once that is finalized, the pathway will result in the
production of up to 20 million additional gallons of advanced
biofuels.

The comment period on that proposed rule closed on Friday. I ap-
preciate the progress being made, but want to continue to urge you
to act quickly. You and I have talked about the pathway on the
phone on two occasions. But we want to see that Kansas sorghum
farmers and sorghum ethanol facilities can utilize and benefit from
that pathway. Can you provide me with an estimated timeline for
reviewing and submitting comments and finalizing the rule?

Mr. PRUITT. You know, as you indicated, the period closed this
past week. I am not aware of the number of comments that came
in, Senator, so it is very difficult to say how long the process is.
But I understand the urgency, and it is something we are focused
upon it from a program office perspective.

Senator MORAN. Would you ask your team to get back with me?

Mr. Prurrr. I will.

Senator MORAN. Thank you.

And then finally, just a more general question, the voices of
farmers and ranchers, it seems to me, are often left out of the deci-
sionmaking process at EPA. I appreciate that you personally have
developed a much stronger working relationship with the agri-
culture community. If in the future, we have different Administra-
tions in charge of EPA, we may revert back to the old ways in
W}lcl)iICh farmers and ranchers are once again left out of a seat at the
table.

Can you talk to me about the changes you have instituted at
EPA that you believe will be carried forward beyond your tenure?
What are the long term effects of your actions to make sure that
agriculture is considered?

Mr. Prurrt. Well, as you know, I have an agriculture advisor
that interfaces with those stakeholders on an ongoing basis. That
person, that position will continue post my time at the EPA.

We also have something called the smart sector strategy. It is an
effort on our part to work with those across various issues from air,
water, chemicals, across all the things that we regulate to deal
with issues prospectively and proactively as opposed to just re-
sponding to rules. So the ag sector is in that smart sector strategy.
And so hopefully that will live on as well. But that is something
that we have instituted.

Senator MORAN. Thank you, Mr. Administrator.

Mr. Chairman, thank you very much.

Senator BARRASSO. Senator Booker.

Senator BOOKER. Thank you very much.

Thank you very much for being here, Mr. Pruitt. I echo the con-
cerns, it really would be helpful if you were here more often.

First and foremost, just talking about Superfunds, I was
alarmed—I know this is a budget recommendation about the 30
percent cut; this is an area that needs a lot more attention, and
in the last Congress I asked for information about Superfunds, are
we driving them down. But actually, they are increasing, the num-
ber of these contaminated sites are increasing in our country.
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And you know this, I am sure, but 11 million people—including
about 3 million children—live within a mile of a Superfund site.
We have a lot of data now, longitudinal data coming out of Prince-
ton, that shows that people living around Superfund sites, children
born, have higher, significantly higher rates of birth defects, sig-
nificantly higher rates of autism.

But Superfund sites don’t just contaminate the ground and the
water. We know that these birth defects and serious problems
could come from a lot of other contaminants in the air and the like.

But there is an urgent risk from a study that I know you are fa-
miliar with, about a recent analysis that showed that 327 Super-
fund sites are at risk of flooding due to some of the impacts that
we see with the climate changing. Thirty-five of those flood prone
Superfund sites are located in New Jersey, and it is a big concern
in my State.

Last week one of the EPA’s top career Superfund staffers told the
House Energy and Commerce Committee, “We have to respond to
this climate challenge. That is just part of our mission set. So we
need to design remedies that account for that. We don’t get to pick
where Superfund sites are; we deal with the waste where it is.”

So with this increased flooding that we are seeing, we really have
the urgency—the threat—of these Superfund sites growing. So do
you agree that we must design remedies for these Superfund sites,
the 327 that right now are at imminent risk of flooding?

Mr. PruUITT. Well, absolutely. In fact, we had a decision recently,
Senator, down in Houston, called the San Jacinto site, that the
dioxin that was in the inner harbor area, and the remedy that had
been deployed for the last 10 years was simply covering with rocks
on top of it. And we came in and provided a more permanent solu-
tion to the tune of $150 million.

Senator BOOKER. I am sorry to interrupt you, and I am inter-
ested in hearing about Houston.

Mr. PrulTT. But that is

Senator BOOKER. Yes, so if you could maybe get me in writing
some of what you are trying to do to remediate these 327 sites, and
some sense of a timeline and the resources that might be needed
if there needs to be congressional action.

Mr. PRUITT. Yes.

Senator BOOKER. Thank you very much.

Ha}?ve you directed your staff to do some kind of analysis on these
sites?

Mr. PRUITT. We have taken the Superfund portfolio, and we have
as a priority to identify not just those 327, but of all the sites, what
poses immediate risk to health. So across the full spectrum.

Senator BOOKER. I would love to get, for QFR, sort of under-
standing your approach to this imminent health crisis.

The next issue—we have talked about this—is environmental
justice. It is an issue that I have been doing a lot more traveling
on and seeing the most unconscionable realities in places like Ala-
bama and North Carolina and other States. I am not sure—what
I am really concerned about is how much you are taking into ac-
count the environmental burdens that are disproportionately im-
pacting communities of color, indigenous communities, and low in-
come communities.
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One example is on December 19th the EPA initiated a rule-
making process to revise protections provided to Agricultural Work-
ers Protection Standard. The Worker Protection Standard is a pri-
mary set of Federal standards to protect over 2 million farm work-
ers, including half a million children, from the hazards of working
with pesticides. Among the other problematic changes that I am
seeing is the EPA is now considering lowering the minimum age
requirement that prohibits children from handling dangerous pes-
ticides if they are under 18 years old. The protection was put in
place because pesticides can increase the risk of cancer for chil-
dren, whose brains are still developing, and more.

I don’t know if you believe this personally, but do you think that
children handling dangerous pesticides is a good idea? This rule
seems to be placed for a reason. You know probably about Execu-
tive Order 12898, which requires the EPA to identify and address
disproportionately high and adverse human health effects that af-
fects, disproportionately affects minorities. It is an Executive Order
that looked at minorities and low income communities being dis-
proportionately impacted. It is one of those Executive Orders
around the issue of environmental justice. And again, these are
communities disproportionately harmed.

As my time is expiring, I really, and I will ask this for QFR, if
I can just finish my question, you decided to move forward with
this process to potentially weaken these agriculture protections
that hold the notice that you have here, not only the requirements
for minimum age, but also the designated representative require-
ment, which often, populations that might not be English fluent,
having that designated representative is often their best chance of
getting an advocate. I am really worried about the weakening of
the rules.

You cite the Executive Order, President Trump’s Executive Order
on deregulation. But you don’t have anything in here about ex-
pressing concerns about disproportionate impact on low income
folks and minorities. So just for the record, Mr. Chairman, and I
recognize your indulgence here, would you please be able to provide
for me in the record how you are considering the disproportionate
impact on minorities when it comes to this advertised rule change
that really raises alarms with me that these vulnerable populations
will be disproportionately hurt, whether it is children that might
be handling these chemicals, or the lack of advocacy that might
exist for one of the more vulnerable populations we see in America,
which is farm workers.

Mr. PRUITT. Senator, as you know, that is a proposal. So we are
in the process of taking comments on that now, so that many of
those issues will be addressed and unpacked during that process.

Senator BOOKER. Well, consider this my comment, sir.

Mr. PRUITT. But on environmental justice generally, I want you
to know, that as an example, East Chicago, with respect to the
Superfund site there, I think you and I have talked about this dur-
ing the confirmation hearing process. I very much believe that we
need to make sure that as we make decisions on key issues, like
East Chicago and the Superfund space, I spent time there listening
to the stakeholders and making decisions one on one. So it is a
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ve}rl‘y important aspect. We will get the information to you on the
other.

Senator BOOKER. Will you come to New Jersey, for some visits
to the Superfund sites?

Mr. PrUITT. Absolutely. Yes.

Senator BARRASSO. Thank you, Senator.

Senator Ernst.

Senator ERNST. Thank you, Mr. Chair, and thank you, Adminis-
trator Pruitt, for being here today and taking the time to answer
our questions. I really do appreciate that.

As you know, Americans do expect good governance from all of
us. They expect accessibility, participation, responsiveness, and ac-
countability. Since taking the reins at the EPA, you have shown
that you are not afraid to engage with the American population.
You just gave that example of going out, visiting those sites for Su-
perfunds. You have also shown that you are willing to hear first-
hand the concerns of Americans, while getting those that are af-
fected an opportunity to engage in the decisionmaking process. So
thank you for that.

In addition to the Superfund issue that you just address, in Au-
gust of last year you traveled to Des Moines, Iowa, and you met
with over 50 stakeholders from across the ag industry at the Farm
Bureau. We left that roundtable really encouraged by what we
heard and what we were able to engage in, knowing that we do
now have a partner in EPA.

Under your leadership, EPA has taken necessary actions to walk
back and repeal destructive Obama era rules, as discussed earlier
today, like WOTUS and like the Clean Power Plan. Those are all
things that have harmed our farmers and ranchers and our con-
stituents at large in Iowa.

Most importantly, you followed the rule of law and fulfilled the
Administration’s promise, protecting high quality American jobs by
providing key commitments to maintain the letter and the spirit of
the Renewable Fuel Standard. Today I want to thank you again on
behalf of Iowa’s farmers and rural communities.

All of these actions have created certainty, they have kick started
economic growth and generated countless jobs across the country.
Your back to basics approach has helped Iowa’s unemployment rate
dip below 3 percent for the first time since the year 2000. So thank
you for that.

During a more recent trip to Iowa, on December 1st, you noted
that EPA was actively exploring whether it possessed the legal au-
thority to issue a nationwide RVP, or Reid Vapor Pressure waiver.
Three months ago you sent a letter to a group of Senators, myself
included, stating you would look at ways EPA could fix the restric-
tion preventing E-15 from being sold during our summer months.

Can you give me an update on where this stands, and do you
today have clarification on whether or not the agency can extend
the ‘1;{VP waiver to ensure that our consumers have year round ac-
cess?

Mr. PRUITT. So, Senator, thank you for your comments. With re-
spect to the RVP issue, as you know, it is not really a policy issue.
It truly is a determination about the legal authority on whether it
can be granted nationally or not. It is my understanding that Sen-
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ator Fischer actually has some proposed legislation on that par-
ticular issue.

Senator ERNST. Yes, she does.

Mr. PrUITT. And we have talked about that. But the process in-
ternally, to determine the legal authority, continues. I am hopeful
that we will have a conclusion on that soon. I mentioned that to—
I made a second trip to Iowa in the fourth quarter of last year and
shared that with stakeholders there. It is very important. And we
are working to get an answer as soon as we can.

Senator ERNST. Do you have a projected timeframe?

Mr. PrUITT. No, but we can get that to you. I will get a follow
up from this meeting and provide that to you.

Senator ERNST. OK, because that will be very important to us as
we move through a lot of discussions between the consumers, be-
tween those that are producing E-15 and of course, those in the
Administration. So we look forward to having that answer very
soon.

Mr. PRUITT. Yes, Senator.

Senator ERNST. Last August, while you were in Des Moines, you
also touched on the potential benefit of moving Federal agencies or
various departments out of Washington, DC, and into the country-
side and across the country where an agency’s decision are actually
felt. This could be a relatively simple way to shift economic activity
to hard pressed communities and prevent harmful rules and regu-
lations from even being considered.

With a more decentralized EPA, do you feel misguided policies,
such as WOTUS, could have been prevented? And do you support
relocating Government functions outside of the Washington, DC,
metro area?

Mr. Pruirt. Well, Senator, and Mr. Chairman and Ranking
Member Carper and others, this is a very important question with
respect to how we do business and how we deliver services as an
agency. About half of our employees are located in those 10 regions
across the country, and half are here in Washington, DC. One of
the things that ought to engage in as far as a collaborative discus-
sion is whether it makes sense to locate operational units in each
of the State capitals across this country to ensure that there is a
focus on issues that are specific to that State, whether it is Super-
fund, air issues, water issues, the rest.

So I really believe that this is a discussion, we have just begun
this discussion internally. But I would welcome the input of mem-
bers of this Committee as well as Congress on what makes sense
there, as relates to better delivering services across the States and
the country.

Senator ERNST. And I appreciate that so much, Administrator. I
do believe, having that easier access, the access closest to the peo-
ple, is the best way that our Federal Government can work. Thank
you very much.

Thank you, Mr. Chair.

Senator BARRASSO. Thank you very much, Senator.

Senator Duckworth.

Senator DUCKWORTH. Thank you, Mr. Chairman.

I hope, Administrator Pruitt, that you would then continue to re-
consider a shut down of the EPA office in Chicago, Region 5, which,
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I believe there was a memo stating that you wanted to potentially
shut down that office and move it to Kansas, leaving no EPA of-
fices in the entire Midwest-Great Lakes Region.

Mr. PRUITT. That is inaccurate, Senator.

Senator DUCKWORTH. Well, I hope that it stays inaccurate, and
that you don’t shut down that office.

Mr. PrRUITT. I am not sure where that came from.

Senator DUCKWORTH. It came from a memo from the EPA.

Last month, before the House Energy and Commerce Committee,
you said regarding lead in our drinking water, that it is one of the
greatest environmental threats that I think we face as a country.
You have repeatedly referenced your war on lead and said that you
wanted to eradicate lead poisoning in the next 10 years, which was
music to my ears.

During your nomination hearing I had asked you if you knew
what the safe blood lead level was for children. You had stated at
the time that you were not familiar with the latest science on lead
exposure. Given your comments on your war on lead, I take it since
then you have familiarized yourself with what the safe blood lead
exposure is for children. Can you state for the record what that
level is?

Mr. PrurrT. Well, EPA has a level of 15 parts per billion. There
are States that are considering lowering that. But from my per-
spective, Senator, as I indicated, I don’t think there is a safe level,
and we need to eradicate it from our drinking water.

Senator DUCKWORTH. The right answer is zero, according to sci-
entific literature. So it would be wonderful if you could take what
your opinion is and actually apply it at EPA. I am really glad that
you have reviewed the science literature since we last spoke a year
ago; the last time we saw you in this Committee, you said you
didn’t know.

Unfortunately, your rhetoric doesn’t match your actions. Over the
last several months, the Administration has taken several steps
that will make it harder—not easier—to limit lead exposure. For
example, the EPA had planned to update the Lead and Copper
Rule in 2017, and finalize it in 2018 under the Obama administra-
tion. Since taking over as Administrator, you have instead decided
to kick the can down the road by at least 2 years. And now, during
your war on lead, we can expect updates to the rule not in 2018,
but 2020.

This doesn’t sound much like a war on lead. Yes or no, will you
direct EPA to finalize this rule in 2018 instead of waiting 2 whole
years, as recently announced?

Mr. PRUITT. Yes, Senator, I think that, as you know it is a 1991
lead and copper rule, it has been in just

Senator DUCKWORTH. No, no, no. Yes or no. Yes or no. Yes or no.

Mr. PRUITT. Mr. Chairman, may I ask

Senator DUCKWORTH. I am happy for you to elaborate in writing
for the record, I just don’t have much time.

Is that all right, Mr. Chairman, if he would elaborate in writing
for the record?

Senator BARRASSO. We will take this as a question for response
and——
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Mr. PrUITT. It is. And the agency has been working for a decade
to update the rule, Senator.

Senator DUCKWORTH. OK, thank you.

Mr. PRUITT. And I can tell you, it is a priority for this Adminis-
tration to update the rule.

Senator DUCKWORTH. Well, then a 2 year deal is not acceptable.
Because every day I have children who are exposed to lead, and
they don’t have 700 days to wait. The President’s fiscal year 2018
budget proposal, which outlines the Administration’s 10 year policy
priorities, called for the elimination of EPA’s lead risk reduction
program that trains contractors and educates the public about safe-
ly removing lead paint from homes. The budget, in reality, also
cuts millions of dollars in grant money to States and tribes to ad-
dress lead risk.

This does not sound like a war on lead. Again, given your war
on lead, your words, yes or no, will you commit to prioritizing this
program and make sure it is fully funded?

Mr. PruIiTT. We are working to update the lead and copper rule
expeditiously. We are also working with this body, hopefully, to en-
gage in an infrastructure spend on eradicating lead from our drink-
ing water.

Senator DUCKWORTH. What about the EPA’s lead risk reduction
program that the President attempts to cut in his fiscal year 2018
budget, actually eliminates?

Mr. PRUITT. It is a point of emphasis for us to update the rules
and take an aggressive posture to eradicate lead.

Senator DUCKWORTH. So you will not fight to keep the EPA’s
lead risk reduction program, is what you are saying?

Mr. PrUITT. I didn’t say that, Senator.

Senator DUCKWORTH. So you will fight to keep the program, as
opposed to the President’s budget, which seeks to eliminate it?

Mr. PrRuITT. We will continue discussions with this body to prop-
erly fund it, as you decide.

Senator DUCKWORTH. Will you speak with the President and say,
don’t cut this program? His budget eliminates it.

Mr. PrurTT. Well, as you know, your marked up version of the
budget is $7.9 billion. So that is not in the marked up budget, I
think.

Senator DUCKWORTH. So you are not going to fight for the EPA’s
lead risk reduction program. For something that is a priority for
you, remember, war on lead, get rid of it in 10 years, not enough
to fight for it.

Senator PRUITT. We will continue to work with the agency to
fund that, yes.

Senator DUCKWORTH. OK.

I am also alarmed to see that the Trump budget slashes funding
for the Office of Ground and Drinking Water, which is responsible
for implementing our lead and drinking water program. How about
this priority? Will you prioritize this program to ensure that it is
fully funded? The Ground and Drinking Water Program, the Office
of Ground and Drinking Water. And surely, the Office of Ground
and Drinking Water is consistent with your back to basics vision
for EPA.
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Mr. PRUITT. Very important, and we will continue the dialogue
with Congress on that issue.

Senator DUCKWORTH. What about the White House? Will you
fight for this program?

Mr. Prurrt. 1 will continue to work with this body to make
sure——

Senator DUCKWORTH. OK, I am going to have to take that as a
no, because you are not answering my question.

I am out of time. I yield back, Mr. Chairman.

Senator BARRASSO. Thank you, Senator.

Senator Inhofe.

Senator INHOFE. Thank you.

I get the impression they don’t like you.

[Laughter.]

Mr. PRUITT. At least one.

Senator INHOFE. Well, anyway, you have been doing a great job.

I do have something for the record I wanted to put in, Mr. Chair-
man. It is an article out of the Oklahoman. It talks about all the
improvements in the economy that are coming with getting rid of
some of these very punitive regulations that we have been going
through. I want to ask unanimous consent this be made a part of
the record.

Senator BARRASSO. Without objection, so ordered.

[The referenced information follows:]
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Oklahoma jobless rate improves

Unemployment is down in Oklahoma when comparing December 2016 to December 2017.

The rate changed from 4.8 percent in December 2016 to 4.1 percent in December 2017,
according to preliminary numbers released by the U.S. Labor Department.

"Jobs up, unemployment down, wages up — that's the direction we are trending right now.," said
Lynn Gray, Oklahoma Employment Security Commission director of economic research and
analysis.

The unemployment rate represented a slight change from November, when the rate was 4.2
percent in Oklahoma.

Nationally, the unemployment rate was unchanged from November to December, remaining at
4.1 percent. In December 2016, the U.S. jobless rate was 4.7 percent.

Employers across the country added 148,000 jobs in the past month.

Preliminary estimates for the number of unemployed declined throughout the state by 1,207,
according to the Oklahoma Employment Security Commission. In the past year, the total number
dropped from 88,312 to 76,004.

“You've got a deeline in the number of unemployed individuals between November and
December,” Gray said. "Since these are seasonally adjusted, you can more comfortably compare
month-to-month."

Hawaii, Mississippi and California each recorded record lows for unemployment rate. Hawaii's
rate was 2 percent, Mississippi's was 4.6 percent and California's was 4.3 percent. These rates
were the lowest in the respective states since records began in 1976.

Alaska recorded the highest rate of unemployment in the nation, at 7.3 percent.

hitp://newsok.com/oklahoma-jobless-rate-improves/article/S580542




203

Senator CARPER. I will ask unanimous consent to insert for the
record a report from Moody’s which suggests something a bit dif-
ferent. Thank you.

Senator BARRASSO. Without objection.

[The referenced information follows:]
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b)
Mooby’s
INVESTORS SERVICE
Announcement: Moody's: Climate change is forecast to heighten US exposure
to economic loss placing short- and long-term credit pressure on US states and
local governments

Global Credit Research ~ 28 Now 2047

New York, November 28, 2017 -- The growing effects of climate change, including climbing global
temperatures, and rising sea levels, are forecast to have an increasing economic impact on US state and local
issuers. This will be a growing negative credit factor for issuers without sufficient adaptation and mitigation
strategies, Moody's Investors Service says in a new report.

The report differentiates between climate trends, which are a longer-term shift in the climate over several
decades, versus climate shock, defined as extreme weather events like natural disasters, floods, and droughts
which are exacerbated by climate trends. Our credit analysis considers the effects of climate change when we
believe a meaningful credit impact is highly fikely to occur and not be mitigated by issuer actions, even if this is
a number of years in the future.

Climate shocks or extreme weather events have sharp, immediate and observable impacts on an issuer's
infrastructure, economy and revenue base, and environment. As such, we factor these impacts into our
analysis of an issuer's economy, fiscal position and capital infrastructure, as weil as management's ability to
marshal resources and implement strategies to drive recovery.

Extreme weather patterns exacerbated by changing climate trends include higher rates of coastal storm
damage, more frequent droughts, and severe heat waves. These events can also cause economic challenges
like smaller crop yields, infrastructure damage, higher energy demands, and escalated recovery costs.

"While we anticipate states and municipalities will adopt mitigation strategies for these events, costs to employ
them could also become an ongoing credit challenge,” Michael Wertz, a Moody’s Vice President says. "Our
analysis of economic strength and diversity, access to fiquidity and levers to raise additional revenue are also
key to our assessment of climate risks as is evaluating asset management and governance.”

One example of climate shock driving rating change was when Hurricane Katrina struck the City of New
Orleans {A3 stable). In addition to widespread infrastructure damage, the city's revenue declined significantly
and a farge percentage of its population permanently left New Orleans.

"US issuer resilience to extreme climate events is enhanced by a variety of local, state and federal tools to
improve immediate response and long-term recovery from climate shocks,” Wertz says.

For issuers, the availability of state and federal resources is an important element that broadens the response
capabilities of local governments and their ability to mitigate credit impacts. As well, all municipalities can
benefit from the deployment of broader state and federal aid, particutarly disaster aid from the Federal
Emergency Management Agency (FEMA) to help with economic recovery.

Moody's analysts weigh the impact of climate risks with states and municipalities’ preparedness and planning
for these changes when we are analyzing credit ratings. Analysts for municipal issuers with higher exposure to
climate risks will also focus on current and future mitigation steps and how these steps will impact the issuer's
overall profile when assigning ratings.

The report "Environmental Risks -~ Evaluating the impact of climate change on US state and local issuers,” is
available to Moody's subscribers at hitp://www.moodys.cor/researchdacumenteontentpage.aspx?
docid=PBM_1071849.

NOTE TO JOURNALISTS ONLY: For more information, piease call one of our global press information
hotiines: New York +1-212-5563-0376, London +44-20-7772-5456, Tokyo +813-5408-4110, Hong Kong +852-
3758-1350, Sydney +61-2-9270-8141, Mexico City 001-888-779-5833, Sao Paulo 0800-891-2518, or Buenos
Aires 0800-666-3506. You can also email us at mediarelations@moodys.com or visit our web site at
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www.moodys.com.

This publication does not announce a credit rating action. For any credit ratings referenced in this publication,
please see the ratings tab on the issuerfentity page on www.moodys.com for the most updated credit rating
action information and rating history.
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© 2018 Moody's Corporation, Moody's Investors Service, Inc., Moody’s Analytics, Inc. and/or their licensors and
affiliates {collectively, “MOODY'S"), All rights reserved.

CREDIT RATINGS ISSUED BY MOODY'S INVESTORS SERVICE, INC. AND ITS RATINGS
AFFILIATES (“MiS”) ARE MOODY’S CURRENT OPINIONS OF THE RELATIVE FUTURE CREDIT
RISK OF ENTITIES, CREDIT COMMITMENTS, OR DEBT OR DEBT-LIKE SECURITIES, AND
MOODY’S PUBLICATIONS MAY INCLUDE MOODY’S CURRENT OPINIONS OF THE RELATIVE
FUTURE CREDIT RISK OF ENTITIES, CREDIT COMMITMENTS, OR DEBY OR DEBT-LIKE
SECURITIES. MOODY’S DEFINES CREDIT RISK AS THE RISK THAT AN ENTITY MAY NOT MEET
ITS CONTRACTUAL, FINANCIAL OBLIGATIONS AS THEY COME DUE AND ANY ESTIMATED
FINANCIAL LOSS {N THE EVENT OF DEFAULT. CREDIT RATINGS DO NOT ADDRESS ANY
OTHER RISK, INCLUDING BUT NOT LIMITED TO: LIQUIDITY RISK, MARKET VALUE RISK, OR
PRICE VOLATILITY. CREDIT RATINGS AND MOODY’S OPINIONS INCLUDED IN MOODY’S
PUBLICATIONS ARE NOT STATEMENTS OF CURRENT OR HISTORICAL FACT. MOODY’S
PUBLICATIONS MAY ALSO INCLUDE QUANTITATIVE MODEL-BASED ESTIMATES OF CREDIT
RISK AND RELATED OPINIONS OR COMMENTARY PUBLISHED BY MOODY’S ANALYTICS, INC.
CREDIT RATINGS AND MOODY’S PUBLICATIONS DO NOT CONSTITUTE OR PROVIDE
INVESTMENT OR FINANCIAL ADVICE, AND CREDIT RATINGS AND MOODY’S PUBLICATIONS
ARE NOT AND DO NOT PROVIDE RECOMMENDATIONS TO PURCHASE, SELL, OR HOLD
PARTICULAR SECURITIES. NEITHER CREDIT RATINGS NOR MOODY'S PUBLICATIONS
COMMENT ON THE SUITABILITY OF AN INVESTMENT FOR ANY PARTICULAR INVESTOR.
MOODY’S iISSUES ITS CREDIT RATINGS AND PUBLISHES MOODY’S PUBLICATIONS WITH THE
EXPECTATION AND UNDERSTANDING THAT EACH INVESTOR WILL, WITH DUE CARE, MAKE
ITS OWN STUDY AND EVALUATION OF EACH SECURITY THAT IS UNDER CONSIDERATION FOR
PURCHASE, HOLDING, OR SALE.
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MOODY'S CREDIT RATINGS AND MOODY'S PUBLICATIONS ARE NOT INTENDED FOR USE BY RETAIL
INVESTORS AND IT WOULD BE RECKLESS AND INAPPROPRIATE FOR RETAIL INVESTORS TO USE
MOODY'S CREDIT RATINGS OR MOODY'S PUBLICATIONS WHEN MAKING AN INVESTMENT DECISION.
IF IN DOUBT YOU SHOULD CONTACT YOUR FINANCIAL OR OTHER PROFESSIONAL ADVISER.

ALL INFORMATION CONTAINED HEREIN {S PROTECTED BY LAW, INCLUDING BUT NOT LIMITED TO,
COPYRIGHT LAW, AND NONE OF SUCH INFORMATION MAY BE COPIED OR OTHERWISE
REPRODUCED, REPACKAGED, FURTHER TRANSMITTED, TRANSFERRED, DISSEMINATED,
REDISTRIBUTED OR RESOLD, OR STORED FOR SUBSEQUENT USE FOR ANY SUCH PURPOSE, iN
WHOLE OR IN PART, IN ANY FORM OR MANNER OR BY ANY MEANS WHATSOEVER, BY ANY PERSON
WITHOUT MOODY'S PRIOR WRITTEN CONSENT.

CREDIT RATINGS AND MOODY'S PUBLICATIONS ARE NOT INTENDED FOR USE BY ANY PERSON AS A
BENCHMARK AS THAT TERM IS DEFINED FOR REGULATORY PURPOSES AND MUST NOT BE USED IN
ANY WAY THAT COULD RESULT IN THEM BEING CONSIDERED A BENCHMARK,

All information contained herein is obtained by MOODY'S from sources believed by it to be accurate and
reliable. Because of the possibility of human or mechanical error as well as other factors, however, all
information contained herein is provided “AS IS” without warranty of any kind. MOODY'S adopts all necessary
measures so that the information it uses in assigning a credit rating is of sufficient quality and from sources
MOODY'S considers to be reliable including, when appropriate, independent third-party sources. However,
MOODY'S is not an auditor and cannot in every instance independently verify or validate information received
in the rating process or in preparing the Moody's publications.

To the extent permitted by taw, MOODY’S and its directors, officers, employees, agents, representatives,
licensors and suppliers disclaim fiability to any person or entity for any indirect, special, consequential, or
incidental losses or damages whatsoever arising from or in connection with the information contained herein or
the use of or inability to use any such information, even if MOODY'S or any of its directors, officers, employees,
agents, representatives, licensars or suppliers is advised in advance of the possibility of such josses or
damages, including but not limited to: {a} any loss of present or prospective profits or (b} any loss or damage
arising where the relevant financial instrument is not the subject of a particutar credit rating assigned by
MOODY'S.

To the extent permitted by law, MOODY'S and its directors, officers, employees, agents, representatives,
licensors and suppfiers disclaim liability for any direct or compensatory losses or damages caused to any
person or entity, inciuding but not limited to by any negligence {but excluding fraud, wiltful misconduct or any
other type of liability that, for the avoidance of doubt, by law cannot be excluded) on the part of, or any
contingency within or beyond the control of, MOODY'S or any of its directors, officers, employees, agents,
representatives, licensors or suppliers, arising from or in connection with the information contained herein or the
use of or inability to use any such information.

NO WARRANTY, EXPRESS OR IMPLIED, AS TO THE ACCURACY, TIMELINESS, COMPLETENESS,
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY SUCH RATING OR OTHER
OPINION OR INFORMATION IS GIVEN OR MADE BY MOODY’S IN ANY FORM OR MANNER
WHATSOEVER.

Moody's Investors Service, Inc., a wholly-owned credit rating agency subsidiary of Moody's Corporation
{"MCQ"}, hereby discloses that most issuers of debt securities (including corporate and municipal bonds,
debentures, notes and commercial paper) and preferred stock rated by Moody's Investors Service, Inc. have,
prior to assignment of any rating, agreed to pay to Moody’s Investors Service, inc. for appraisal and rating
services rendered by it fees ranging from $1,500 to approximately $2,500,000. MCO and M!S also maintain
policies and procedures to address the independence of MiS's ratings and rating processes. information
regarding certain affiliations that may exist between directors of MCO and rated entities, and between entities
who hold ratings from MIS and have also publicly reported to the SEC an ownership interest in MCO of more
than 5%, is posted annually at www.moodys.com under the heading “Investor Relations -— Corporate
Governance — Director and Shareholder Affiliation Policy.”

Additional terms for Australia only: Any publication into Australia of this document is pursuant to the Australian
Financial Services License of MOODY'S affiliate, Moody's Investors Service Pty Limited ABN 61 003 399
657AFSL 336969 and/or Moody's Analytics Australia Pty Ltd ABN 94 105 136 972 AFSL 383569 (as
applicable}. This document is intended to be provided only to “wholesale clients” within the meaning of section
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to MOODY'S that you are, or are accessing the document as a representative of, a “wholesale client” and that
neither you nor the entity you represent will directly oy indirectly disseminate this document or its contents to
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to use MOODY'S credit ratings or publications when making an investment decision. If in doubt you should
contact your financial or other professional adviser,

Additional terms for Japan only: Moody's Japan K.K. (‘MJKK") is a wholly-owned credit rating agency subsidiary
of Moody's Group Japan G.K., which is wholly-owned by Moody's Overseas Holdings Inc., a wholly-owned
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MJKK. MSFJ is not a Nationally Recognized Statistical Rating Organization ("NRSRO”"). Therefore, credit
ratings assigned by MSFJ are Non-NRSRO Credit Ratings. Non-NRSRO Credit Ratings are assigned by an
entity that is not a NRSRO and, consequently, the rated obligation will not qualify for certain types of treatment
under U.S. laws. MJKK and MSFJ are credit rating agencies registered with the Japan Financial Services
Agency and their registration numbers are FSA Commissioner (Ratings) No. 2 and 3 respectively.
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Senator INHOFE. OK. I walked in just at the tail end of somebody
else’s who is not here now inquisitions of you talking about the reg-
ulations. You know, I remember so well, because I was all during
the Obama administration, I was either the Chairman or the Rank-
ing Member of this Committee. And that guy sitting right behind
you and I used to look at what was happening to our economy,
which is in the process of being reversed right now. But he was im-
plying that some of the poorest, the most vulnerable people are the
ones who are being—that we are trying somehow, or that you are
trying somehow, to punish. And I want to just remind you that we
had a guy, I remember so well, Harry Alford, he was the President
of the National Black Chamber of Commerce, he provided some of
the most powerful testimony that I have ever heard when it comes
to the effects of the Clean Power Plan and some of the other regu-
lations, but he was referring specifically to that, would have on the
Black and Hispanic poverty, including job losses and increased en-
ergy costs when it comes to regulations that you have been quoted
as saying, and who benefits, the elites, the folks who can least af-
ford those kinds of decisions pay the most.

So I would ask you, how is the EPA working to ensure that the
most vulnerable communities are being considered and that the
agency’s cost benefit calculations are accurately portraying realities
on the ground?

Mr. Prurrt. Well, Senator, good morning to you. I think your
question goes to the heart of the cost of electricity, largely, and our
power grid. And there are issues around that that obviously go to
cost. We can’t consider cost in our NAAQS program, but we can
these other provisions that impact the cost of electricity. So we en-
deavor to make sure that our cost-benefit analysis is considerate of
those things, and to make sure that we are making informed deci-
sions as we finalize our rules.

Senator INHOFE. Well, he was very emphatic as to who is paying
the price on these. And I think sometimes that previous Adminis-
tration forgot those individuals. There are people out there paying
all they can pay to try to keep—try to eat and keep their house
warm. And that is one of the things that we have observed.

I was happy to see that you ended the practice of sue and settle.
Oklahoma has been on the wrong end of this tactic used by the
Obama administration, which was nothing more than a way to cre-
ate regulations behind closed doors without public input or even
input from affected parties. Can you explain more about how you
see this being a positive environmental outcome?

Mr. PrUITT. Yes. The sue and settle practice I mentioned in my
opening comment, Senator, with respect to regulation through liti-
gation, it is something that is not unique to the EPA. It is some-
thing that has happened at other Federal agencies. Justice is also
involved in a reform effort there. But I think what is important to
note that as we engage in regulation, regulation is intended to be—
there are laws of general applicability. And when you go into a liti-
gation, and you negotiate a consent decree with one party that af-
fects others, that is not transparency, and it is also not, I think,
fundamental to the APA and the opening process to rulemaking.

So that was the motivation in addressing the sue and settle phe-
nomena, the regulation through litigation. We have stopped that at
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the agency. That doesn’t mean that we won’t ever enter into con-
sent decrees or settle cases. It just means as we do it we will pub-
lish those settlements up to 30 days for people to provide comment
and interested parties that want to be aware of that can be aware
of it and participate as necessary.

Senator INHOFE. Well, Mr. Pruitt, I wasn’t here during your
opening statement, so I missed it. That was a very good expla-
nation.

Let me—in an interview with the National Review last month,
you stated that we still have a lot of work to do on clean air. But
that was for the last decade. The EPA was so focused on CO- that
we have let a lot of other things slide. From my view as Chairman
and the Ranking Member of this Committee for the Obama admin-
istration, I agree with you that his singular focus on regulating a
naturally occurring gas as a pollutant came at a heavy cost. Now
that you have been Administrator for nearly a year, what areas of
environmental protection were neglected by the previous Adminis-
tration? Do you have any that come to your mind?

Mr. Prurrt. Well, the attainment issues specifically. We still
have 40 percent roughly of our country that live in areas that don’t
meet the air quality standards, about 120 million people. I think
as I look at the investment, for instance, counties that are making
decisions collecting data, a lot of times we are using model data as
opposed to monitored data. And that is primarily for a cost issue.
So I think as we talk about the budget through this process, I
think it is important to maybe look at ways that we can help
States and counties put more monitors in place to get real time
data to ensure that we are making real time decisions in air qual-
ity. That is something I would love to work with Congress to
achieve.

Senator INHOFE. Yes.

Well, right now I am chairing the Senate Armed Services Com-
mittee, and I have to get back to that. But I appreciate the fact
that you are here. But why in the world did you agree to 2 and
a half hours?

Senator BARRASSO. That is an end point, but we possibly will be
done before that, Senator Inhofe. If you have a chance to come
back, come back.

Mr. PRUITT. Senator, you used to blame Ryan Jackson for a few
things. I will do the same.

[Laughter.]

Senator INHOFE. I hope you get further than that in.

[Laughter.]

Senator BARRASSO. Senator Whitehouse.

Senator WHITEHOUSE. Thank you, Chairman.

Mr. Pruitt, welcome to the Committee.

Let me start by asking unanimous consent to put three docu-
ments in the record. One is a report entitled Abandoning Science
Advice by the Center for Science and Democracy. With it are two
internal documents from the EPA that chronicle how political ap-
pointees are stacking the scientific advisory committees with indus-
try representatives, in this case the Clean Air Scientific Advisory
Committee.

Senator BARRASSO. Without objection.
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[The referenced material follows:]

Abandoning
Science Advice

One Year in, the Trump Administration
Is Sidelining Science Advisory Committees
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The Trump administration’s

science and evidence s st

At several federal agencies, political appointees have misrep-
resented scientific information, oversuled the recommendations
of scientific experts, scrubbed scientific content from websites,
and even forbidden some stafl from describing their work as
“science-based” in budget documents (Carter et al. 2017; Sun
and Eilperin 2017). These actions are well documented, but
less attention has been paid to a related challenge: the state
of science advice that the White House and federal agencies
need on an ongoing basis.

When making important decisions, all modern presidents
and their appointees at federal agencies have relied on scientific
advice from entitites such as the presidential science advisor,
the White House Office of Science and Technology Policy
(OSTP), the President’s Council of Advisors on Science and
Technology (PCAST), and advisory committees within
federal agencies. Breaking with four decades of precedent,

£ 1. Presidential First-Year Appointments
to Science Positions
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Not only has President Trump failed to nominate a presidential
science advisor, but he also has filled only 20 of 83 top government
science positions, far fewer than his two predecessors in their

first year as president.

CENTER FOR SCIENCE AND DEMOCRAGY | UNION OF CONCERNED SCIENTISTS

President Trump has failed to nominate a presidential science
advisor. The OSTP, which the advisor would direct, sits mostly
dormant, with a skeletal staff of 38 in contrast to its 130 staff
members in 2016 (Marshall 2017). While President Trump
commissioned PCAST by executive order on September 29,
he took no further action to appoint advisors in 2017 (Federal
Register 2017a). By contrast, Presidenr Obama nominated
PCAST's co~chairs before his first inauguration and the rest of
the committee just three months into his first term so that the
council could meet three times during the year (White House
2017; White House 2009; Kintisch and Mervis 2009). President
George W. Bush nominated the science advisor and PCAST
chair six months into his first term and appointed PCAST
members in December of his first year (Lane 2001; White
House 2001). As of December 31, 2017, President Trump

had filled 20 of the 83 government posts that the National
Academies of Science designate as “scientist appointees”
{Partnership for Public Service and Washington Post 2017;
NAS 2008). At this point in their respective administrations,
President Barack Obama had filled 63 such positions and
President George W, Bush had filled 51 (Figure 1).

To examine whether the neglect of scientific advice extends
beyond top-level appointments, the Union of Concerned Scien-
tists (UCS) analyzed the record of the government’s network
of science advisory committees. The analysis included meet-
ing and membership data from 73 advisory committees desig-
nated as “scientific and technical” across 24 departments,
agencies, and subagencies within the Department of Com-
merce (DOC), the Department of the Interior (DOI), and the
Department of Energy (DOE), as well as the Food and Drug
Administration (FD'A), the Centers for Disease Control and
Prevention (CDC), and the Environmental Protection Agency
{EPA). We also interviewed 33 current and former committee
members. (Full methodology and detailed results available
online at www.ucsusa.org/scienceadvice.)

The UCS research reveals the Trump administration’s
sidelining of scientific advice is considerably more wide-
spread than previously recognized. Among the findings:

+  Science advisory committees at the DOE, the DOI, and
the EPA have met less often in 2017 than at any time since
1997, when the government began collecting such data.

+  Fewer experts serve on science advisory committees at the
DOE, the EPA, and the DOC than at any time since 1997.




«  The total number of science advisory committee meet-
ings in 2017 at the agencies UCS analyzed decreased 20
percent from 2016 and membership decreased 14 per-
cent, This compares with a 4 percent decrease in meetings
and a 7 percent decrease in membership during President
Obama’s transition year and 38 percent and 0.8 percent
decreases, respectively, in President GW. Bush's transi-
tion yvear.

»  1n 2017, nearly two-thirds {62 percent) of the 73 science
advisory committees at the 24 agencies analyzed met
tess frequently than their charters direct.

Further, actions at some agencies are likely to reduce
both the quality and quantity of scientific advice. For
example:

«  The EPA dismissed experienced experts from its Science
Advisory Board. In an unprecedented move, EPA Admin-
istrator Scott Pruitt banned all experts wha receive agency
grants from serving as advisors on any committee,

»  Secretary of Energy Rick Perry failed to reconstitute
the Secretary of Energy Advisory Board, the agency’'s
langstanding flagship advisory committee.

«  The DOI froze membership on its more than 200 federal
advisory committees, including nine scientific committees,
ata time when the agency was making critical land-
management decisions, including a review of national
monuments.

»  The DOL halted the work of several Occupational Health
and Safety Administration (OSHA) advisory commitiees,

«  The FDA dishanded its Food Advisory Committee.

+  The DOI disbanded a climate science advisory commit-
tee as did the Commerce Department’s National Oceanic
and Atmospheric Administration (NOAA).

Why Advisory Comuniitees Matter

The neglect of independent scientific advice seriously
endangers the nation, Such advice is crucial to the federat
government’s ability to make informed decisions on matters
that have enormous consequences for puhlic heaith and safe-
ty. Policymakers regularly turn to science to help them deter-
mine government responses to complex challenges, from the
outbreak of deadly diseases to environmental and national
security threars, From the discovery of lifesaving vaccinations
to the development of the Internet, scientists advising the
federal government have an indisputable record of helping
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The UCS research reveals
a clear pattern: the
Trump administration’s
sidelining of scientific
advice is considerably
more widespread than
previously recognized.

make Americans safer, healthier, more prosperous,
and better informed.

Of the roughly 1,000 advisory committees currently
in operation, the federal government designates over 200
as “scientific and technical” in nature, comprised of inde-
pendent experts fram academia, state and local government,
industry, and nonprofits (GSA 2017). The president, Congress,
and federal agencies can commission such committees and
empanel them to examine and make recommendations about
particular short-term problems, such as disease epidemics,
and perennial issues, such as nuclear safety (Ginsberg and
Burgat 2016). Official charters, renewed every two years,
govern the committees and dictate their niissions,
procedures, and meeting frequency.

The thousands of independent experts calted upon
to serve on the government’s network of science advisory
committees weigh evidence and debate issues ranging from
the safety and effectiveness of new drugs to the best course
of action for minimizing lead exposure from drinking water.
These scientists and technical specialists, often serving
without pay or receiving only modest stipends, provide
an important vehicle far providing decisionmakers with
rohust, professional, and up-to-date scientific advice,

Advisory committees play an important role in alerting
federal officials to the policy implications of the latest scien-
tific research, with consequences that can be a matter of
tife and death. This was the case in the 1970s, when policies
required a phase-out of the use of lead in paint and gascline,
based on research into the neurological effects of lead on
children. Research on infectious diseases has saved innumer-
able lives by helping governments prevent future outbreaks
or craft responses to them. Research on chemicals and metals
has dramatically improved the quality of our air, water, and
soil. In 2004, an FDA advisory committee weighed evidence
of an elevated risk of suicidal thinking in children and
adolescents who took a class of popular antidepressants.
It then recommendedthat the FDA employ its most serious

Abandoning Science Advice
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warning label in order to reduce the risk of such tragic
deaths among youth (Newman 2004; FDA 2004).

Science advisory committees provide a transparent
and objective eye that helps the public know when the
government is making sound, science-based decisions. And
it helps us know when to hold the government accountable
when it fails to protect the public interest.

Findings: A Pattern of Neglect,
Agency by Agency

The UCS investigation of federal advisory committees

finds that the Trump administration systematically sidclines
science to an unprecedented extent by neglecting valuable
input from the nation’s established network of federal science
advisory committees.

Analyzing data from a governnmient-run database man-
dated by the 1972 Federal Advisory Committee Act (FACA),
we find that the number of federal science advisory committee
meetings decreased substantially over the past year, as did the
number of committee members (Figure 2). From 2016 to 2017,
the number of science advisory committee meetings across
all agencies examined decreased 20 percent; the number
of members decreased by 14 percent, During the Obama
administration’s first year, the number of meetings actually
increased slightly and membership decreased only 7 percent.

Agencies vary, yet there was an aggregate pattern of
failure to adhere to committees’ chartered missions. Advi-
sory committee members report that meetings are routinely
cancelled or rescheduled at the last minute, sometimes

repeatedly. Some advisory committees had similar issues in
the Bush and Obama administrations, but the trends appear
to have worsened during the Trump administration.

In several cases, members report that brief telephone
conference calls—as short as 15 minutes—have replaced
in-person meetings. The aggregate data support anecdotal
reports. For example, the vast majority of science advisory
committees at the FDA (71 percent), the EPA (70 percent),
and DOI (67 percent) failed to meet in 2017 as frequently
as their charters dictate (Figure 3).

THE ENVIRONMENTAL PROTECTION AGENCY:
ERODING IMPARTIAL SCIENCE ADVICE

At the EPA, the number of science advisory committee meet-
ings held and the current number of committee members
stand at their lowest levels since the government began
collecting such records in 1997. More than two-thirds of the
EPA’s science advisory committees failed to meet as often
as their charters direct.

Yet thase numbers fail to capture the breadth of actions
that EPA Administrator Scott Pruitt has taken to disrupt
and politicize advisory committee work,

In October 2017, Administrator Pruitt announced that
scientists currently receiving EPA grants could not serve
on any agency advisory committee, including the Science
Advisory Board (SAB), the Clean Air Scientific Advisory
Committee (CASAC), or the Board of Scientific Counselors
(BOSC). This policy, issued with little justifi
without precedent, creates a double standar:

tion and

t forces out
scientists who receive EPA funding, while tribal and state
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Science adyisory committee meetings and membership have decreased in number in 2017 compared with 2016, slawing committee work
to help agencies decide on emerging scientific and technical issues. While less activity is common in the first year of a new administration,

the differenc

between 2016 and 2017 are greater than those of the Clinton-to-G.W. Bush and Bush-to-Obama transitions.
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Percentage of Science Advisory Committees That Failed to Meet as Often as Their Charters Directed
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Overall, the number of scfence advisory committee meetings is down in 2017, At four key agencies, over half of committees met less often

than their charters direct.

entities receiving EPA funding and industry scientists face
no such restriction (Friedman 2017},

Until this move, the agency had relied on independent
experts, regardless of whether they received agency grants—
grants that often have little to do with the range of topics
on which members advise, Of course, qualified industry
scientists have long served on advisory committees as well,
but Administrator Pruitt’s policy shifts the halance on advi-
sory committees away from unconflicted academic experts
toward industry experts.

Also breaking with precedent is the decision to not
renew the terms of six individuals who had been fully vetted
and were qualified to serve on the EPA Science Advisory
Board. One of those individuals, Charles Werth, a distinguished
professor of environinental health engineering at the Univer-
sity of Texas, Austin, said, “It was my impression that there’s
more turnover on the hoard this year because of the desire
of the administrator to have more industry representation. . ..
Tt is certainly a break from the past and a changing of the
board’s representation” (Werth 2017). After implementing
the new policy, Administrater Pruitt moved swiftly to
tripte the numher of industry representatives on the SAB
(Figure 4, p. 6) (Reed 2017).

Administrator Pruitt’s shakeup of EPA advisory commit-
tees began in May 2017, when he failed to renew nine members
of the Board of Scientific Counselors, which reviews the work

of EPA’s research scientists on chemical safety, air pollution,
fracking, and a variety of other critical topics (Eilperin and
Dennis 2017). Pruitt continued to reshape the committee in
June, notifying 38 of the 49 executive committee and sub-
committee members that their terms would nat be renewed
(renewals are typical) and cancelling board meetings for the
rest of the year. As economist and BOSC member Peter B,
Meyer noted, this interruption will cost the agency valuable
guidance in shaping its agenda: “Cost-effectiveness of research
will sufler, as will science” (Mooney and Eitperin 2017).

The EPA’s politicization of the Science Advisory Board,
Clean Air Scientific Advisory Committee, and Board of Scien~
tific Counselors has drawn considerzhle criticism, and similar
actions have occurred at less-known EPA advisory committees
ag well. For example, the Science Advisory Committee on
Chemicals, directed to meet three to four times a year, has not
met once since Congress mandated its ereation in 2016
to provide advice on chemicals regulated under the 1976
Toxic Suhstances Control Act. The new committee replaced
the former Chemical Safety Advisory Committee and expanded
its membership (EPA 2017a; EPA 2017b; Former CSAC mem-
ber 2017). There is concern amang members of the former
commitree that the appointment of Nancy Beck—previousty
a staff person at the industry’s American Chemistry Council—
to lead the EPA office overseeing the committee will affect
how it functions (Former CSAC member 2017).
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THE DEPARTMENT OF THE INTERIOR:
MANDATING DISREGARD

In May 2017, the Department of the Interior announced a
formal review of the “charter and charge” of the department’s
advisory committees and postponed all scheduled meetings
through fall 2017 (Eilperin and Dennis 2017). This edict
resulted in the fewest number of meetings of the agency’s
science advisory committees since recordkeeping began
in 1997 (GSA 2017).

Among other committees, the freeze applied to all of
the Bureau of Land Management’
including the Utah Resource Advisery Council, which met
once (in February 2017). This means that President Trump’s
decision in fall 2017 to drastically reduce the size of national
monuments in Utah proceeded without benefit of the Interior
Department’s expert advice (Dawsey and Eilperin 2017).

At the end of the review process, the DOI terminated
the Advisory Committee on Climate Change and Natural
Resource Science and dismissed its members. Created in
2013, the committee had advised the secretary of the interior
on managing natural resources in the face of climate change
(Doyle and Patterson 2017). Aecording to conservation

s resource advisory councils,

biclogist Paul Bejer, Regents’ Professor at Northern Arizona
University and a former committee member, “Until the change
of administration, I felt that our voice was valued. 1t was

a very rewarding experience, I felt like we were making a
difference” (Beier 2017). The committee had been slated to
hold its first meeting under the Trump administration in
spring 2017, but the freeze of all advisory committees came
fess than a week before that meeting would have taken

place (Former ACCNRS member 2017).

THE DEPARTMENT QF ENERGY:
NEGLECT FROM THE TOP DOWN

1In 2017 the Department of Energy’s science advisory com-
mittees held fewer meetings than in any year since 1997 Some
44 percent of the agency’s scientific committees failed to

hold the number of charter-prescribed meetings.

The Secretary of Energy Advisory Board (SEAB), a par-
ticularly strong example of an effective independent advisory
committee, was left to languish in 2017. For nearly three
decades, all but one Department of Energy secretary had used
the SEAB extensively. This high-level committee produced
detailed reports on such issucs as high-speed computing, the
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future of energy technologies, and the effectiveness of the
DOE’s 17 national laboratories.

At the start of the Trump administration, as is customary
in presidential transitions, all but one of the SEAB’s 19 members
wrote to Energy Secretary Perry offering to resign (Kickre
and Marshall 2017). The DOE wehsite continues to lst all
19 as committee members, but they report no contact from
the administration in the past year (DOE 2017; Former SEAB
member 2017a; Former SEAB member 2017b). Responding
to our inquiry about the SEAB’s status, the DOE’s deputy
committee management officer emailed, “The Secretary of
Energy Advisory Board was sunset in January 2017, and there
are no plans to reconstitute it at the moment” (Butler 2017),

“I've worked for four secretaries of energy,” one of the
19 former members noted. “All of them used this committee
for advice on a wide range of topics. And yet T have had
absolutely no communication from the committee since
Trump was inaugurated. They didn’t even respond to my
letter offering to resign” (Former SEAB member 2017a).

THE FOOD AND DRUG ADMINISTRATION:
IDLING SCIENCE ADVISORY COMMITTEES

At the Food and Drug Administration, 71 percent of science
advisory committees (22 out of 31) met less frequently than
their charters prescribe. Roughly one-third failed to mect at

The Secretary of Encrgy Advisory Board. seen here touring the National Renewal
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all in 2017, (2016 was only slightly more functional: 64 percent
of committees failed to meet the prescribed number of times.)
On the other hand, some advisory committecs, such as the
FDA’s Vaccines and Related Biological Products Advisory
Committee and the Pediatrics Advisory Committee, continue
to meet regularly, and even more aften than in the past
{Member of VRBPAC 2017; Member of PAC 2017).

Some advisory committee members report that FDA
Commissioner Scott Gottlieb appears to be interested in
expert advice, noting that he has not terminated the FDA
Science Board, which advises him on emerging scientific
issues and challenges (Memher of FDA Science Board 2017a),
However, when the board met by phone in Decemher 2017,
with Commissioner Gottlich participating, there was no agenda
and the meeting lasted less than 15 minutes, according to
another memher, “In this administration, they have made
litle or no use of the committee thus far;” the member noted.
“The hottom line is we've been idle” {Member of FDA Science
Board 2017b).

Tn December 2017, the FDA dishanded its longstanding
Food Advisary Committee, This body had operated for
25 years as the agency’s only advisory committee dedicated
to food-related science policy. Tts 17 members had advised
the FDA commissioner on emerging issues in food science,
nutrition, and food safety (Federal Register 2017b). Although

ble Encrgy Laboratory in 2014, is a vital contributer to independent science in our
government, Secretary of Energy Rick Perry has not reconstituted this high-fevel committee, breaking with three decades of precedent.
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The National Climate Assessment analyzes the impact of climate change or
agricultare, energy production, human health und welfare, and much mory.
2017 the Department of Commerce quierly dishanded a committee designed to
advise the foderal government on how to make this often technical information
efiel for busi state aid local governments, and members of the
public, reducing federal assistance for people directly affected by climate change.

more

it had not met in 2016 either, the loss of the committee still
represents a noteworthy signal from the current administra-
tion. Former committee member Urvashi Rangan noted, “The
advisory committee was incredibly important and represents
asignificant loss to the FDA, which needs the input of mul-
tiple experts in order to ensure that they’re doing the best
work and operating in the public interest” (Rangan 2017).

THE CENTERS FOR DISEASE CONTROL AND PREVENTION:
CENSORSHIP BUT A MiXED PICTURE

In December 2017, the Centers for Disease Control and
Prevention made headlines when it and at least one other
Department of Health and Human Services agency received
directives prohibiting the use of seven words, including
“diversity,” “vulnerable,” and “science-based,” in agency
budget documents (Sun and Eilperin 2017). Nonetheless,
the CDC’s science advisory committees are among the most
active of the agencies reviewed. Of the CDC’s 11 scientific
committees, more than half matched their charter-prescribed
meeting numbers, and their membership numbers stand

on par with previous vears.

A notable exception is the Advisory Committee to the
Director (ACD), a flagship committee of public health experts
and medical professionals tasked with recommending priorities
for agency activities, addressing health disparities, and help-~
ing the agency fulfill its mission more effectively (CDC 2017).
While the committee met in April 2017 its October meeting
was canceled, ostensibly to provide more orientation time for

CDC Director Brenda Fitzgerald, even though she assumed
her pasition in July. “Things are being held up” as a result,
according to one member. “There are working groups that
are completing their projects, but acting on those projects or
recommendations is held up, We can’t move anything along
unless we have a full committee meeting.” It also means that
the current chair’s term will expire before ever meeting with
the new CDC director {(Member of ACD 2017). The implications
are trouhling, given the CDC’s vital role in protecting the
nation against disease outbreaks, tracking opioid overdoses,
reducing teen pregnancy, and slowing HIV transmission.

THE DEPARTMENT OF COMMERCE:
SIDELINING THE NATIONAL CLIMATE ASSESSMENT

Most science advisory committees at the Department of Com-
merce, including those at the National Oceanic and Atmospheric
Administration and the US Census Bureau, appear to meet as
often as their charters prescribe, although total membership
is down 13 percent from 2016. However, in August 2017, the
department quietly disbanded the Advisory Committee {or
the Sustained National Climate Ase
renew the charter of this key committee on climate change.

Established in 2015, the papel advised the federal govern-
ment on improving the National Climate Assessment’s scien-
tific information on the ongoing impact of climate change,
with the goal of making the assessment more useful for
businesses, the public, and state and local governments. Its
disbanding could hinder actions based on future editions of
the National Climate Assessment (Eilperin 2017}, Rush Holt,
CEO of the American Association for the Advancement of
Science, called the committee’s removal “yet another example
of rhe administration’s increasingly blatant attempts to ignore
and dismiss scientific information” (AAAS 2017).

sment as it failed to

THE DEPARTMENT OF LABOR:
PARALYSIS BY REEVALUATION

The Occupational Safety and Health Administration (OSHA),
part of the Department of Labor, has five advisory committees;
four failed to meet in 2017. While these are not designated as
“science advisory committees” (and thus fall outside many
of this report's metrics), their work bears deeply on science
policy. This is especially the case for the National Advisory
Committee on Occupational Safety and Health (NACOSH)
and the Whistleblower Protection Advisory Committee (WPAC),
neither of which met in 2017, a rare occurrence for NACOSH
since it was formed in 1970 and unprecedented for WPAC.
NACOSH advises the secretary of labor and the secretary
of health and human services on best practices for imple-
menting OSHA’s standards to reduce work-related deaths,
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The UCS review of science
advisory committees
reveals a pattern of
neglect and disrespect.
Many committees

have been suspended,
disbanded, or otherwise
left to sitidle.

injuries, and illnesses and on the relevant agencies’ research
needs. Charged with meeting two to four times per year,

it was not active in 2017 (DOL n.d. a). During a recent con-
ference call on NACOSH's status, OSHA told committee
members that they would not meet until the new QSHA
director was confirmed. In the meantime, the process of
bringing on new members was put on hold even though
half of their terms expired at the end of 2017. According

to one NACOSH member, “We can’t meet in the new

vear [2018] either because we will not have a quorum”
(Member of NACOSH 2017).

The mission of the Whistleblower Protection Advisory
Committee, founded in 2012, is to improve the fairness,
efficiency, and transparency of whistlcblower investigations
(DOL n.d. b). Soon after the Trump administration took office,
committee members found out that no meetings would be
scheduled until after Congress confirmed a new secretary of
labor. In December 2017, members received notice that, due
to President Trump’s Executive Order 13781, “Comprchensive
Plan for Reorganizing the Executive Branch,” issued in March
2017 the Department of Labor was evaluating all of its activities,
including its advisory committees, It is not known when the
agency-wide review will be complete (Member of WPAC 2017a).

Given recent reports of reprisals against federal employ-
ees, the WPAC is more important than ever (Clement 2017).
Members believe the administration would not risk a likely
backlash from attempting to disband the committee, but they
also report indications that its work will have a fow priority
in the Trump administration {Member of WPAC 2017b).

Conclusion

The UCS review of science advisory committees throughout
the federal government reveals a pattern of neglect and
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disrespect. Many committees have been suspended, disbanded,
or otherwise left to sit idle. These findings suggest that the
Trump administration in its first year has substantially under-
utilized the government’s netwark of science advisors, side-
tining an important check on government decisionmaking,
Committee members with extensive experience advising the
government describe 2017 as “not normal” and “a break with
the past” (Former CASAC member 2017; Werth 2017). Several
express frustration that their committees’ work has stalled
(Former FDA Food Advisory Committee member 2017; Mem-
ber of WPAC 2017b). “The politicization is frightening,” says
aformer CASAC member. “Politics shouldn’t be involved in
this science-based process” (Former CASAC member 2017).

The administration’s actions are spurring strong responses
from elected officials, the scientific community, and the general
public. For example, members of Congress have called on
the Gavernment Accountability Office ta investigate Admin-
istrator Pruitt’s EPA-wide directive on advisory committees
{Whitehouse et al. 2017). One member of EPA’s Science Advi-
sory Board, Robyn Wilson, dismissed a recipient of a current
EPA grant, has pushed back, refusing to resign from the board
{Dennis and Eilperin 2017). And scientific societies are form-
ing “shadow” advisory committees to monitor the activities
of now-politicized committees (Sedlak 2017).

Inresponse to the documented indications of a science
advisory system in serious decline, the Union of Cancerned
Scientists makes three recommendations for immediate
action:

+  Currentand former science advisors should speak out
when they discover that federal agencies and orhers

in the government are sidelining important scientific

work and findings.

+  Tbe Government Accountability Office should ascertain
whether federal agencies are appropriately carrying
out the Federal Advisory Committee Act, especially
given EPA Administrator Pruitt’s directive on advisery
committee eligibility.

+  Congress should hold hearings on the status of science
advisory committecs tthroughout the government to
investigate wherher they are serving the puhlic interest
by functioning as directed hy law.

Genna Reed is a science and policy analyst in the Center for
Science and Democracy at the Union of Concerned Scientists
(UCS). Seth Shulman is the UCS editorial director. Peter
Hansel is a research consultant who worked with the Center
for Science and Democracy. Gretchen Goldman is the
center’s research director.
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Abandoning

Science Advice

One Year in, the Trump Administration

Is Sidelining Science Advisory Committees

Traditionally, independent experts inform national policymaking
by advising the federal government on a wide range of scientific
and technical issues. The work that federal agencies do to protect
public health such as monitoring pollution, evaluating chemical
hazards, preventing the spread of disease, tracking and managing
natural disasters and enforcing laws like the Clean Air Act depends
on scientific input. There are more than 1,000 federal advisory
committees across the government, over 200 of which provide
advice specifically on scientific and technical issues. Committee
members ensure that agencies rely on the best available science,
playing a crucial role in the government’s scientific process.
However, a Union of Concerned Scientists (UCS) analysis
finds that the Trump administration in its first year has neglected

Union of . .
[Concerned Scientists

The Trump administration’s sidelining
of scientific advice is considerably more
widespread than previously recognized.

science advisory conunittees that play critical roles, diminished
acti

ty at committees in many agencies, and changed commit-
vs that tilt toward increased represen-
tation of industry interests and decreased representation of the

tees’ membership in w:

public interest. Analyzing data from 73 committees across 24
departments, agencies, and subagencies this research confirms
troubling trends away from evidence-based decisionmaking.
Drops in membership and number of meetings of the analyzed
advisory commuttees during President Trump's first year in office
represent a greater oss of activity than in the first years of two
previous administrations. With independent and informed science

advice in the government as crucial as ever, all voices must

continue raising the political price of sidelining science.
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Senator WHITEHOUSE. Thank you.

Mr. Pruitt, you were confirmed about a year ago, in February.
And about a year before that, in February 2016, you went on a
radio talk show at a radio station called KFAQ in Tulsa. The
show’s host is a man named Pat Campbell. I don’t know if you re-
member that.

Mr. PruITT. I appeared on that program a few times. So I don’t
remember the particular program you are referencing.

Senator WHITEHOUSE. Well, the reason I mention it is that we
have a transcript of the interview that you provided. And I don’t
know if this is what you had in mind when you said you were in-
terested in reaching common ground. But I can assure you that
there are a great many Americans who share the concerns that you
expressed in that interview.

The first one is this one; you told Mr. Campbell, “I believe that
Donald Trump in the White House would be more abusive to the
Constitution than Barack Obama. And that is saying a lot.” Do you
recall saying that?

Mr. PRUITT. I don’t, Senator.

Senator WHITEHOUSE. Would you——

Mr. PRUITT. And I don’t echo that today at all.

Senator WHITEHOUSE. I guess not. We have—I am having tech-
nical difficulties. So anyway, that was one statement. Then the
interview continued, and Mr. Campbell said the following: “Every-
thing that we loathe and detest about Barack Obama and the
abuses of power, Donald Trump is the same thing except he’s our
bully.” Your answer to that, “That’s right.”

As the interview continued, Mr. Campbell talked about his dad,
who, as I recall from the interview, was a veteran and was now el-
derly, had served our country. Mr. Campbell said, “I had a con-
versation with my dad not long ago.” And he went on to say, “He
summed up Donald Trump in one word. He said’—this is Mr.
Campbell referring to his dad—“He said he’s dangerous.” You said,
“You know, your dad is very astute.”

We are going to hear from the President tonight. I think the
President is going to be speaking to a country in which millions of
people share your concerns of February 4th, 2016, about a Presi-
dent who you believed then would be abusive to the Constitution,
a bully and dangerous.

In my minute remaining, I would like to ask you about your
schedule, because you have an unusual propensity for not releasing
what is going on on your schedule. I direct you to Friday, May 5th,
when you spent the day in Tulsa, Oklahoma. That night you were
scheduled to give a keynote address at a fundraiser for the Okla-
homa Republican Party. Because of the Hatch Act, you canceled
that event. You are not allowed to go and do fundraising for parties
in the position that you are in. That was the original reason for
your trip to Tulsa that day.

The only thing that shows on your schedule for that day is lunch
with a guy named Sam Wade. It seems to me like it is an awful
long way to go at taxpayer expense to Tulsa for lunch with one guy.
Could you please let us know what all else you did that day? Spe-
cifically, did you go to the Oklahoma Republican Party fundraiser?
And because my time is up, that can be a question for the record.
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Senator BARRASSO. Thank you, Senator Whitehouse.

Senator Boozman.

Senator BoozZMAN. Thank you, Mr. Chairman.

Mr. Chairman, I have a letter that the Arkansas Department of
Environmental Quality sent me yesterday in support of EPA’s re-
cent decision to approve Arkansas’ revised Regional Haze State Im-
plementation Plan. To quote the letter, “Arkansas applauds the
EPA’s recent improvements in regard to fostering increased co-
operation with the States in order to achieve environmental goals
in a sensible and practical manner.” I would like unanimous con-
sent to enter that.

Senator BARRASSO. Without objection.

[The referenced information follows:]
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January 29, 2018

The Honorable John Boozman

U.S. Senate Committee on Environment and Public Works
141 Hart Senate Office Building

Washington, D.C. 20510

Dear Senator:

Since the appointment of Administrator Scott Pruitt, the State of Arkansas has experienced a
significant improvement in its relationship with the Environmental Protection Agency (EPA)
throughout a number of areas. As a state regulator, 1 understand the importance of the
relationship the states have with their federal counterparts regarding environmental issues. The
states require meaningful, sustained, and timely engagement with EPA. Arkansas applauds
EPA’s recent improvements in regard to fostering increased cooperation with the states in order
to achieve environmental goals in a sensible and practical manner.

The State of Arkansas has made significant improvements in air quality. Arkansas is now in
attainment with all national ambient air quality standards and remains below its 2018 reasonable
progress goals for visibility improvement at its two Class I Areas: Upper Buffalo and Caney
Creek Wilderness Areas. Despite these successes, EPA under the prior administration imposed a
federal plan for regional haze that required more than two billion dollars of controls on Arkansas
facilities with no discernible visibility impact. Since this costly regulatory action, Administrator
Pruitt has halted EPA’s previous pattern of excessive regulation and has taken steps toward
returning states to their roles as the primary drivers of air regulation.

The Arkansas Department of Environmental Quality (ADEQ) is nearing finalization of the
Arkansas Regional Haze State Implementation Plan (SIP), completion of which the ADEQ has
been working toward since its initial submittal in 2008, Once approved by EPA, the Arkansas
Regional Haze SIP will complete the State requirement to promulgate a Regional Haze SIP and
allow affected facilities to forego installation of more than two billion dollars in controls in favor
of a more flexible SIP that will still achieve the goals of the program.

EPA has already proposed approval of a key portion of the Regional Haze SIP for nitrogen
oxides less than three months after State submittal. This quick review and proposed action by
EPA indicates that EPA is prioritizing a timely review and approval process of state
environmental agency submittals. Once finalized by EPA, this part of the SIP will allow facilities
to meet certain regional haze requirements for nitrogen oxides through an interstate trading
program rather than through capital investments that would have been paid for by Arkansas
ratepayers.
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Similarly, ADEQ has experienced marked improvement in cooperation with regard to water
quality obligations. On July 20, 2017, EPA Administrator Scott Pruitt announced the approval of
Arkansas’s 2016 303 (d) list. This approval marked the first EPA-approved list of impaired
waters for the State of Arkansas since 2008. The approval of the 2016 list allows significant
economic and environmental decisions to be made based on water quality data reflective of
existing conditions and has been of great benefit to Arkansas.

The approval of Arkansas’s 2016 303(d) list is critically important to the comniunities of
Arkansas. Counties, cities, municipalities, facilitics, agencies, and other organizations are
restricted to water quality specifications based on the most recent EPA-approved 303(d) list.
Before the approval of the 2016 impaired waters list, permitted entities were held to limits that
may have no longer been reflective of current water quality conditions. State and federal funding
for conservation programs is also prioritized based on the most current EPA-approved list. An
up-to-date, approved list is vital to ensuring that the efforts of state and federal agencies are
focused on appropriate locations, allowing for effective resource allocation throughout Arkansas.

Another example of improved cooperation between Arkansas and EPA is the recent completion
of a brownfield site in Forrest City, Arkansas. Because of the Brownfields Program, a former
television manufacturing plant in Forrest City, Arkansas is being converted into a cotton
processing plant that is projected to create 800 jobs. The $410 million renovation project began
in late 2017. The Brownfields Program is essential to revitalizing underutilized land and provides
far-reaching benefits to communities throughout Arkansas, The program has the potential to
jumpstart local economies, create job opportunities, and raise property values. Since the
inception of the Brownfields Program in 1995, the State of Arkansas has returned forty-five
properties and over 1000 acres to beneficial use.

In recalibrating the federal-state relationship, the EPA has also worked to involve the State of
Arkansas early and often when conducting inspections of hazardous waste facilities in Arkansas.
There has been a shift toward collaborative decision making on whether the State or the EPA
should take the lead on enforcement resulting from EPA inspections and toward joint input for
training curricula. This movement toward cooperative federalism is crucial for the development
of responsive, efficient, and effective protection of the environment and public health.

Finally, EPA recently announced its appointments to three important scientific committees: the
Science Advisory Board, the Board of Scientific Counselors, and the Clean Air Scientific
Advisory Cormittee. ADEQ’s Chief Technical Officer, Dr. Bob Blanz, was selected to serve on
both the Science Advisory Board and the Board of Scientific Counselors. ADEQ was encouraged
that EPA not onty appointed Dr. Blanz, but also individuals from other geographically diverse
state agencies with expertise and experience in various environmental areas. Arkansas welcomes
this signal from EPA that it is taking steps to improve the balance of its panels, boards, and
committees by adding more state voices to improve understanding of the challenges states are
facing and to better inform the science with local, on-the-ground experience.
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Arkansas encourages the EPA (o continue fostering its relationship with states consistent with
the examples presented above and to prioritize the completion of projects with benefits to states
and local communities. 1 look forward to working with Administrator Pruitt as we continue to
evaluate and true up our appropriate state/federal roles in the evolving “cooperative federalism”
construct.

Sixbcerely,

LD&O% L//b\")'\/\a,zr“
Becky W. Keogh &
ADEQ, Director
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Senator BoozMAN. Thank you, Mr. Chairman.

Administrator, I was very happy to see the EPA approved Arkan-
sas’ revisions to the Regional Haze State Implementation Plan.
Many in Arkansas are thrilled that we now have an EPA that is
willing to listen to the States and are excited to proceed toward the
goal of improving air quality.

In the past we have had a situation where the EPA wanted to
hear input as long as the State agreed with them. If not, then they
got themselves in trouble. Can you explain your approach to coop-
era‘&i‘;fe federalism and the change that we are seeing in that re-
gard?

Mr. PrRUITT. You know, I think, Senator, with respect to the Re-
gional Haze Program, I appreciate your comments. Arkansas has
worked very diligently to submit a plan that is approvable under
the statute. I think that would be something I would highlight for
you, is that the agency needs to take a more proactive approach
working with States in submission of plans to actually recognize
their expertise and resources at the local level to achieve those out-
comes. And then help provide clarity in the timing as far as getting
that done.

I think in the past we had an effort of displacing State authority
there, and issuing Federal implementation plans at the expense of
those State plans. I think the opposite should be true. We should
work with those States, let them adopt the plans that are par-
ticular to the issues that they face, and provide the type of support
that helps them achieve that.

Senator BoOOZMAN. Good. So working with all the States in that
regard. What else, since your confirmation, have you done to reach
out to other stakeholders besides the States?

Mr. PruiTT. Well, I think one of the things that is so different,
DNRs, EEQs across the country, Departments of Natural Re-
sources or Departments of Environmental Quality, obviously vary
by State. But their interaction with the Governors is different. So
we have worked very diligently with Governors—both Democrat
and Republican Governors—to ensure that issues that the State
faces, they are aware of those issues, that, from our perspective,
and we are learning from them, and making sure that their respec-
tive executive branch agencies are working with us to achieve that,
too.

So it is an effort to work with Governors in addition to those
agency partners that we have worked with for a number of years.

Senator BOOZMAN. Very good. The folks on the left have spent a
lot of resources selling a narrative that you've locked career em-
ployees out of meetings, don’t heed their input when considering
the direction of the EPA. Are these allegations accurate? And

Mr. PruITT. They're inaccurate. They're inaccurate. You know,
some of the things that I have heard with respect to not bringing
notepads, I am very encouraging of the folks taking notes during
meetings. Because I forget things often, and we want to make sure
we are keeping track of where we are heading on issues. So I am
not sure where those things came from, but they are in fact inac-
curate.

Senator BOoOzZMAN. What does that, again, these false claims,
what does that do to morale in the office?
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Mr. PrurrT. Well, look, I think that we had a lot of work to do,
a lot of opportunities to do good things, and we try to stay focused
on that. I try to stay focused myself, and then working with those
career employees; yesterday we had our SES conference that I at-
tended. I talked about the importance of establishing goals and
metrics, keeping track of those, and celebrating successes. And I
think for too long, the agency has not been willing to state goals,
where are we going to be in air attainment 5 years from now, set-
ting that out there on the horizon and working to achieve that.

And I think that is something, both in the water space, across
all the program offices, we need to do better at.

Senator BOOZMAN. Very good.

I would like to just reinforce Senator Inhofe’s words, discussion
about sue and settle, how important that is. And can you again tell
us how that is actually helping the environment versus hurting the
environment and getting rid of that?

Mr. PRUITT. Primarily, when you, again, enter into a negotiation
through litigation and a consent decree comes out of that that
doesn’t involve voices from across the country, it is short shrifted.
For instance, there have been examples where States have endeav-
ored to intervene, and those discussions are part of the core process
and have been denied. And then an agreement is reached, and then
it is foisted or forced upon those States.

So it is kind of subverted, the voice of those stakeholders, at the
State level, among others. That is not a good way of doing busi-
ness.

Senator BoOZMAN. Thank you very much.

Senator BARRASSO. Senator Markey.

Senator MARKEY. Thank you, Mr. Chairman, very much.

Earlier, you did not answer Senator Carper on whether EPA per-
formed an analysis of the health impacts of your decision last week
to allow significantly more amounts of extremely dangerous pollut-
ants to be put into our air. Your decision means that industrial fa-
cilities like power plants, or chemical facilities, or hazardous waste
incinerators will no longer be required to use state of the art tech-
nology—the gold standard—to reduce these harmful emissions.

This should be a very simple answer. There are 187 dangerous
pollutants covered by this policy that you have rolled back. Let’s
just go through a few of these. Arsenic. Do you believe that more
arsenic pollution is harmful to the public?

Mr. PRUITT. Yes.

Senator MARKEY. Do you believe that more mercury pollution is
harmful to the public?

Mr. Prurrrt. 1 do.

Senator MARKEY. Do you believe that more lead pollution is
harmful to the public health?

Mr. PRUITT. Yes, Senator.

Senator MARKEY. Do you believe that more benzene pollution is
harmful to the public health?

Mr. PRUITT. Yes, sir.

Senator MARKEY. Well, your decision allows more of these pollu-
tions, more of these toxics to go into the atmosphere, to go into the
air, to go into the water, to go into the environment. Children will
be exposed to these pollutants; seniors will be exposed to these pol-
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lutants. We should have a gold standard of pollution control in this
country. That is what the EPA should ensure is on the books.

But you are going to replace the gold standard with a lead stand-
ard. And that will not be good for the health of the children in our
country. The President has a slogan of MAGA. But here it is going
to mean Make Arsenic Great Again.

So this is not good for our country. It is not where we should be
heading. That decision is an historically bad one from last week.
I urge you to reconsider it immediately.

On the question of fuel economy standards, you say that you are
reviewing them right now in response to Senator Carper. The head
of EPA’s Air Office, Bill Wehrum, recently said that he has no in-
terest whatsoever in withdrawing California’s ability to regulate
from a good, solid public policy standpoint; the very best outcome
f(})lr a}?ll of us to achieve is one national program. Do you agree with
that?

Mr. PRUITT. One national program is essential.

Senator MARKEY. One national program is essential. And do you
support, once again, the maintenance, the retention, of the Cali-
fornia waiver, which Massachusetts uses, and many other States
also use? Do you

Mr. PruITT. California, yes, there are ongoing discussions with
CARB in California, the agency that oversees these matters. It is
our hope that we can come to a resolution as we visit about these
standards in April of this year. Senator, federalism doesn’t mean
that one State can dictate to the rest of the country, that we recog-
nize California’s special status on the statute. And we are working
with them to find consensus around these issues.

Senator MARKEY. Well, Massachusetts is part of that waiver, as
are the States of many of the members of this Committee. And we
want to retain that ability to have the highest standards possible.
Yes, we do want there to be harmonization. It happened under the
Obama EPA and Department of Transportation. But we are in-
creasingly fearful that there will be a rollback of the fuel economy
standard.

So there is one thing that I would like you to keep in mind. We
still import 3 million barrels of oil a day from Saudi Arabia, Libya,
Kuwait, Iraq, Qatar. We should not be importing oil from these
countries if we can increase our fuel economy standards. Fracking
is reducing our dependence, but so is the fuel economy standard.

And we cannot have no retreat. Because we are sending young
men and women in uniform over to the Middle East to continue to
protect that oil coming in from the Middle East, we have a moral
responsibility to put the fuel economy standards of our vehicles at
the highest possible level. I just want the EPA and the Trump ad-
ministration to understand that these young men and women are
over there, not exclusively, but in part to protect that supply of oil.

We will never be energy independent; we will never produce all
the oil that we need in our country. At 10 million barrels a day,
13 million barrels a day, we are still consuming 19 million or 20
million barrels a day. Fuel economy standards will back out 2.5
million barrels a day. We should honor that commitment, and you
should honor what Massachusetts and California and the other
States want to accomplish.
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Mr. PrulTT. If I may, Senator, I think the issue that you have
raised is important, but also the harmonization with DOT. As you
know, there are joint equities there between DOT and EPA. We are
working diligently with them to harmonize these efforts, again, to
provide clarity on these issues. So it’s State, it’s federalism, and it’s
also interagency at the Federal level.

Senator MARKEY. The most important equities are those young
men and women we send over to the Middle East to protect that
oil. We should just ensure those standards stay as high as possible.

Senator BARRASSO. The Senator’s time has expired.

Senator Carper.

Senator CARPER. I will ask unanimous consent, if I could, just
following on to Senator Markey’s comments and questions, to sub-
mit for the record if I could, Mr. Chairman, the Bush Regional
Record, as the Bush Regional office concern stated several years
ago with respect to air toxic rollbacks. Thank you.

Senator BARRASSO. Thank you, Senator Carper.

[The referenced information follows:]
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g“}‘\nﬁ‘n UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 ] REGION X
q‘ 75 Hawthorne Street
q’% pam@(‘f San Francisco, CA 94105
December 13, 2005
MEMORANDUM

SUBJECT: Regional Comments on Draft OIAI Policy Revisions

FROM: Michae! S. Bandrowski, Chief
Air Toxics, Radiation and Indoor Air Office
Region IX

TO: David Cozzie, Group Leader

Minerals and Inorganic Chemicals Group
Office of Air Quality Planning and Standards

Thank you for allowing the Regional Offices the opportunity to comment on the
draft proposed changes to the General Provisions of 40 CFR Part 63, intended to replace
EPA’s Once-in-Always-In (OIAI) policy established in a May 16, 1995, memorandum
entitled, “Potential to Emit for MACT standards — Guidance on Timing Issues,” from
John S. Seitz to the Regional Air Directors. A draft copy of the proposed changes, dated
November 16, 2005, was received by Region IX on November 30, 2005, and we shared
this copy with the Regional Offices. As sub-lead Region for air toxics, we have
summarized and consolidated the feedback received from the Regionat Offices, and are
forwarding these Regional comments and concerns through this memo. Eight Regions
provided comments. For your convenience, the original comments from each Regional
Office are included as attachments to this memo.

Over the years, many questions and implementation issues have arisen that have
initiated the reconsideration of the OIAI policy. The new revisions being planned by
OAQPS would essentially negate the original policy, and this change would be codified
in the 40 CFR Part 63 General Provisions. This change in policy would have major
implications for implementation and enforcement of the maximum achievable control
technology (MACT) standards. The Regional Offices, therefore, appreciate the
opportunity to review and comment on HQ drafts before the revisions are proposed in the
Federal Register for public comment. However, we are disappointed that OAQPS
formulated revisions to the O1Al policy without seeking Regional input and was reluctan
to share the draft policy with the Regional Offices. This trend of excluding the Regional
Offices from involvement in rule and policy development efforts is disturbing. We are
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requesting that OAQPS establish a means for Regional input during the development of
future policies and rules.

With regard to the OIAI policy, all the Regional Offices that submitted comments
acknowledged the need for a change from the 1995 guidance in limited circumstances.
For example, if EPA finalizes the delisting of methyl ethyl ketone as a hazardous air
pollutant (HAP), it would be logical for EPA to allow existing major sources of HAPs to
reevaluate their PTE, excluding emissions of methyl ethyl ketone. Likewise, if a source
eliminates, or significantly reduces their use of HAPs, then it would be reasonable for
EPA to allow such a source to reevaluate MACT standard applicability. In addition,
certain pollution prevention benefits may follow in circumstances where a source has an
incentive to obtain actual reductions in emissions of HAPs equivalent to or greater than
the level required by the MACT standard with less burden and cost. Overall, the Regions
support the intent behind the draft proposed amendments to provide incentive to
companies for engaging in emission-reducing activities. Several Regions also explicitly
stated their support of revising the policy through a public rulemaking process and
encouraging sources to explore different control technologies and pollution prevention
options to reduce emissions and potential to emit (PTE). One Region was supportive of
the change in policy as drafted. However, all other Regional Offices expressed varying
degrees of concern about allowing any source to take synthetic minor limits at any time,
for any reason. The concerns are described below, followed by suggestions for addressing
these concerns while still encouraging existing MACT sources to take actions towards
pollution prevention. Our comments are organized as follows:

CONCERNS
Health and Emission Concerns
Permitting and Compliance Concerns
ALTERNATIVE APPROACHES
GENERAL EDITS AND COMMENTS

CONCERNS

Health and Emissions Concerns

l. Reversal of Position with Inadequate Justification

The May 16, 1995, Seitz memo regarding potential to emit for MACT standards states:

EPA believes that this once in, always in policy follows most naturally
from the language and structure of the statute. In many cases, application
of MACT will reduce a major emitter’s emissions to Jevels substantially
below the major thresholds. Without a once in, always in pelicy, these
facilities could “backslide” from MACT control levels by obtaining
potential-to-emit limits, escaping applicability of the MACT standard, and
inereasing emissions to the major-source threshold (10/25 tons per year).
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Thus, the maximum achievable emissions reductions that Congress
mandated for major sources would not be achieved. A once in, always in
policy ensures that MACT emissions reductions are permanent, and that
the health and environmental protection provided by MACT standards is
not undermined. (See page 9)

Elsewhere, the Seitz memo states:

In the absence of a rulemaking record supporting a different result, EPA
believes that once a source is required to install controls or take other
measures to comply with a MACT standard, it should not be able to
substitute different controls of measures that happen to bring the source
below major source levels. (See page 5)

While it is true that policy is not set in stone, and that policy decisions may be reversed,
the preamble, as currently drafted, does not set forth an adequate rulemaking record to
justify this drastic change in interpretation. In 1995, EPA believed that the OIAI policy
follows “most naturally” from the language and structure of the statute, and that allowing
facilities to backslide would undermine the maximum achievable emissions reductions
mandated by Congress. Now, in 2005, EPA is claiming that “there is nothing in the
statute which compels the conclusion that a source cannot attain area source status after
the first compliance date of a MACT standard” (see page 15 of the draft proposed
changes). In order to provide an adequate mlemaking record, the preamble should more
clearly articulate why EPA no longer believes that the OIAl policy flows naturally from
the statute.

2. Increased HAP Emissions Resulting from Abandoning MACT Control Levels

The Clean Air Act requires the maximum degree of reduction in emissions of HAPs from
sources subject to the MACT standards. The reductions anticipated through the MACT
program will not be achieved through the strategy described in the draft rule proposal. A
key concemn is that the draft proposal allows facilities to obtain synthetic minor permits
after the MACT standard compliance date by taking potentially less protective
requirements than the MACT standard would otherwise require them to install. The
proposal, as written, would be detrimental to the environment and undermine the intent of
the MACT program.

Many MACT standards require affected facilities to reduce their HAP levels at a control
efficiency of 95% and higher. In many instances, the MACT requirements could lead to
greater reductions when compared to sources accepting synthetic minor limits of 24 tons
per year (tpy) for a combination of HAPs and 9 tpy for a single HAP. Clearly, the intent
in promulgating MACT standards was to reduce emissions to the extent feasible, not just
to the minor source level. However, under the current draft proposal, the reductions that
were intended to be achieved through the MACT standards would be offset by synthetic
minor limits that allow sources to emit HAPs at levels higher than those allowed by the
MACT standard. The cost of the increased HAP emissions would be borne by the
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communities surrounding the sources. On pages 15 and 16 of the draft preamble, EPA
states:

A concem has been raised that sources that arc currently well below the major
source threshold will increase emissions to a point just below the threshold. We
believe these concerns are unfounded. While this may occur in some instances,
it is more likely that sources will adopt PTE limitations at or near their current
levels to avoid negative publicity and to maintain their appearance as
responsible businesses.

This statement is unfounded and overly optimistic. Regional experience indicates that
sources requesting synthetic minor limits to avoid a MACT standard typically request,
and are frequently given, limits of at least 24 tpy for a combination of HAPs and 9 tpy for
a single HAP. The Regional Offices anticipate that many sources would take limits less
stringent than MACT requirements, if allowed. Thus, the cumulative impact of many
“area” sources whose status is derived after the MACT compliance date could be
significant. This change in policy would offset the intended environmental benefits of the
MACT standards. Although the draft changes could serve to alleviate some possible
inequity under the current QILAI policy, or encourage some sources to further reduce
emissions to achieve area source status, EPA should look closely at this issue to
determine whether the likely benefits would be greater than the potential environmental
costs. This analysis should occur before the proposal is put forth for public comment.
One Region suggested that EPA should not enact a policy allowing facilities to qualify
out of the MACT standards until a strong area source toxics program 1s in place, or until
state, local and tribal air quality agencies have programs that can provide an equivalent
level of protection. ‘

A related concern with regard to the draft changes as written is that a facility, by
changing from a major source to an area source, and back again, could virtually avoid
regulation and greatly complicate any enforcement against them. Take, for example, a
facility that is covered by a MACT standard, and has three years from the date that the
rule is promulgated to come into compliance. Three years go by, and just before the end
of that time period, the facility announces its area source status. If an area source
regulation exists, there may also be some equivalent waiting period before the facility is
required to comply with the area source requirements. If the facility later announces that
it is, after all, 2 major source, then it may again enter a grace period, possibly up to
another 3 years, before it is subject to the MACT standard requirements. Thus, by
continually going back and forth between major and area source status, a facility could be
a major source for most of its operating life and never have to comply with the MACT
standard requirements. The 1995 OIAI policy recognizes this and states, “The EPA
believes the structure of section 112 strongly suggests certain outer limits for when a
source may avoid a standard through a limit on its potential to emit.” This type of
problem must be addressed if the OIAI policy 1s changed.
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3. Residuul Risk

Section 112(f) of the Clean Air Act requires that EPA examine risks remaining after
implementation of the MACT standards. It is unclear from the preamble of this draft
rulemaking how EPA envisions this draft rulemaking will affect or interact with the
residual risk efforts currently underway at EPA. If there is a likelihood that this proposal
will increase residual risks, EPA should examine whether sources that will be obtaining
synthetic minor limits under this rulemaking may later need to take additional measures
under the residual risk rules. This interface should be discussed in the preamble.

Permitting and Compliance Concerns
1. Delayed Compliance

The draft rule proposal does not address how to treat a facility seeking synthetic minor
status after failing to comply with the MACT standard requirements by the initial
compliance date. Any violations should be resolved before allowing a permit revision to
facilitate area source status. If this issue is not addressed in the rule, then facilities may
choose to delay compliance if they believe they can achieve area source status after the
compliance date without any consequences.

2. Violation of a Synthetic Minor Limit

The draft rule proposal does not address how a source should be treated if it accepts
synthetic minor limits to get out of a MACT standard and later violates those limits.
Under the current General Provisions and most, if not all, MACT standards, an area
source that subsequently increases its actual or potential emissions of HAPs to at or
above the major source threshold would thereafter be subject to the MACT standard,
EPA should clarify whether a source that violates its synthetic minor limits would be
expected to comply with the MACT thereafter, by when compliance must be achieved,
and how the source should be treated during such situations.

3, Process for Removing MACT Requirements from Existing Title V Permits

The Clean Air Act requires all major sources to obtain a Part 70 operating permit. Section
501(2) provides that any source that is major under section 112 will also be major under
title V. Therefore, sources that are currently considered major for the purposes of a
MACT standard are required to have a title V permit that contains applicable MACT
requirements. The draft rule does not address the permitting process that a source must go
through in order to have MACT requirements removed from its title V permit once it
takes synthetic minor limits. EPA should clarify minimum requirements that are expected
to be met by sources, including the type of permitting action required (i.e.

Administrative, Minor, or Significant). Also, if a source is still subject to title V after
taking synthetic minor limits (i.e. the source is required to obtain a title V permit for
reasons other than MACT applicability), the preamble should recommend or require that
the source have its synthetic minor limits added to the permit at the same time. The
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preamble should address the mechanism for adding synthetic minor himits to title V
permits, as well, where appropriate.

4. Mechanism for Obtaining Synthetic Minor Limits

It is unclear what mechanism is envisioned and viable for sources to obtain the synthetic
miner limits. The draft preamble, on page 18, states:

Most, if not all, permitting authorities have created and instituted enforceable
permitting mechanisms such as federally enforccable state operating permits or
conditional major operating permits, in licu of title V permits, that allow sources
to limit their potential to emit HAP emissions so as to avoid having to comply
with major source requirements of one type or another.

In reality, few states have federally enforceable state operating permits programs, and we
are not aware of many other mechanisms for adding such synthetic minor limits. The
preamble should provide mote detail regarding the mechanisms available for
implementing such limits, and should also discuss whether title V permits (particularly
for sources on tribal lands) may be used as the sole mechanism to limit PTE.

5. Enforceability of Synthetic Minor Limits

There are several concerns regarding the enforceability of these synthetic minor limits.
First, EPA should not endorse the use of PTE limits enforceable by states only to avoid
applicability of federal rules, such as the MACT standards. Second, there are concems
about the lack of clear-cut requirements regarding practicable enforceability and fear that
significant time and energy will be spent debating the enforceability of synthetic minor
limits with permitting authorities. Third, significant resources will need to he expended
defending the enforceability of these limits in responding to title V public petitions in
instances where a source is required to obtain a title V permit revision to incorporate the
synthetic minor limits. Finally, the draft proposed rule does not provide clear guidelines
regarding appropriate monitoring for these synthetic minor limits. Many of the
environmental benefits that are achieved by the comprehensive monitoring and reporting
requirements of the MACT standards will be lost in the process. The preamble should
state what type of monitoring is aceeptable for demonstrating compliance with synthetic
minor limits, for instance, by requiring the same level of compliance assurance as is
required by title V. One Region suggested adding a clear definition in the regulatory text
for “practicably enforceable permit limits™ that specifies sufficient monitoring,
recordkeeping, reporting, and actual PTE limits.

6. Notification of Area Source Status

The new section 63.1(c)(6) should require notification to EPA when a major source
becomes an area source.
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ALTERNATIVE APPROACHES

Based on the concerns outlined above coupled with the desire to provide incentives for
sources to engage in pollution prevention activities, the Regions are offering the
following suggestions for potential alternative approaches for this rulemaking. We
believe it is important to consider these altematives, and other viable approaches, in order
to continue achieving the intended maximum emissions reductions of HAPs, while still
providing incentive for sources to implement pollution prevention practices. We
recommend that EPA request public comment on these alternative approaches.

1. Finalize Pollution Prevention Rulemaking

The preamble of the draft rule mentions the proposed pollution prevention rule
amendments (68 FR 26249, May 15, 2003), which were intended to provide regulatory
relief to facilities that use pollution prevention to achieve and maintain HAP emission
reductions equivalent to, or better than, the MACT level of control required under the
NESHAP. EPA proposed two options in the proposed pollution prevention rule
amendments. First, if a facility completely eliminates all HAP emissions from all of its
emissions sources regulated by the MACT standard, then it could request to be no longer
subject to that MACT standard. Second, if a facility that is subject to a MACT standard
uses pollution prevention to reduce its HAP levels to less than the emission levels
required by the MACT standard, then that facility could request altcrnative compliance
requirements that would amount to some regulatory relief. To provide the desired
regulatory relief sought by the current draft proposal, EPA should consider finalizing the
proposed pollution prevention rule amendments in lieu of, or in addition to, the strategy
described in the draft proposed amendments to the General Provisions of 40 CFR Part 63.

2. Examine Appropriateness of Synthetic Minor Limits Standard-by-Standard

There may be certain MACT standards where it would be appropriate and beneficial to
allow a source to take synthetic minor limits and to thus comply with MACT
requirements via pollution prevention activities rather than by employing prescriptive
control technologies -- for instance, source categories that lend themselves to replacing
HAP-containing materials with non-HAP materials. However, there are many source
categories for which this approach does not provide environmental benefits, such as those
categories for which the MACT standard requires the installation ol controls to minimize
emissions of HAP byproducts. A more justifiable and environmentally protective
approach would be to examine and modify MACT standards on a case-by-case basis.

3. Restrict Instances in which a Source May Take a Synthetic Minor Limit

Another alternate approach would be to proceed with a general rule, such as the onc
proposed, but to limit instances in which a source could take synthetic minor limits after
the compliance deadline of the MACT standard. Suggested allowable instances include
sources that eliminate or reduce the use of HAP materials, maintain a level of control



238

equivalent to the MACT level of control, or are subject to categories where area source
MACT requirements have been promuigated.

4, Case-by-Case Determinations by the Administrator

Another alternate approach could be to revise the 1995 guidance or the General
Provisions of 40 CFR Part 63 to allow sources the opportunity to petition the
Administrator to request synthetic minor limits after the compliance deadline of the
MACT.

S, Alternative Compliance Options under the MACT

Another recommendation is to consider revising the MACT standards to allow sources to
take synthetic minor limits after the compliance deadline, but to continue to require some
monitoring and recordkeeping pursuant to the MACT standard. In other words, allow
sources to take a synthetic minor limit as an alternate compliance option while
maintaining compliance assurance.

GENERAL EDITS AND COMMENTS
New area sources

Unlike the OJAI policy, the draft proposal does not distinguish between new and existing
sources. The preamble should clarify that 40 CER 63.6(b)(7) requirzs a new or
reconstructed area source that becomes major to comply with the relevant standard upon
startup.

Specific MACT standards
1. Degreasers

One Region mentioned that sources subject to the Halogenated Solvent MACT standard
(Subpart T) have previously requested to take limits on PTE after the compliance date to
be deferred from title V permit requirements. On March 23, 2000, William Harnett issued
a clarifying memo to the OLAI policy that explains that these degreasers may not take
restrictions on PTE afler the compliance date to be deferred from title V. Language
should be added to the preamble about the halogenated solvent rule to make it clear that
these sources may now take PTE limits to avoid title V.

2. Dry Cleaners

One Region mentioned that the Dry Cleaning MACT standard (Subpart M) specifies two
categories of area sources: large area sources and small area sources. Did the OIAL policy
apply to large area sources? Will these sources be affected by the draft proposed
changes? If so, how?
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Inconsistency with other programs

On November 29, 2005, EPA published in the Federal Register the final phase 2 rule to
implement the 8-hour ozone National Ambient Air Quality Standard. See 70 FR 71611.
In this notice, EPA indicates that sources that were required to obtain title V permits
because they were major under the now-revoked 1-hour ozone standard are still required
to have a title V permit, even though they are no longer major under the 8-hour ozone
standard, The policy indicated in the draft revisions to the General Provisions of 40 CFR
Part 63 may be seen as inconsistent with the phase 2 implementation rule for the 8-hour
ozone standard. EPA may want to address the two approaches in the preamble to this
proposed rule change.

Page 1
L. MACT Acronym

The 1995 guidance is referred to as a memorandum entitled “Potential to Emit for
Maximum Achievable Control Technology (MACT) Standards...” The term “Maximum
Achievable Control Technology™ is not actually spelled out in the subject of the guidance
(it 1s only abbreviated). Since this is a title, in quotes, “Maximum Achievable Contro}
Technology” should not be spelled out here.

2. Confusing Sentences

The last two sentences on page 1 are confusing and should be revised to read: “These
amendments would replace a policy described in a2 May 16, 1995, EPA memorandum
(‘Potential to Emit...,” May 16, 1995, from John Seitz...to EPA Regional Air Division
Directors). This memorandum &rd specifiies how a major source may become an area
source by limiting its potential to emit...HAP...to below the major source thresholds of
10..tpy...or 25 tpy.. . before the first major compliance deadline. If today’s proposed
action is finalized, a A source attaining...”

Page 5
Regulated Entities

The second to last sentence on page 5 reads “Categories and entities potentially regulated
by this action include all major sources...” Given that some sources currently complying
with MACT standards may actually be minor sources (i.e. they've reduced emissions to
below the major source threshold at some point after becoming subject to the MACT),
this sentence should be revised to read *...include all sources subject to MACT
requirements for major sources.”
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Page 13
Confusing Example

The preamble gives an example at the bottom of page 13 of a source with post-MACT
emissions above major source levels. According to the preamble, this source will not
reduce emissions of one HAP that is not regulated by the MACT unless it 1s allowed to
obtain synthetic minor limits to avoid MACT. This example is confusing. It is also
unlikely that this is a common situation, and therefore should not be used as an example
in the preamble to justify the rulemaking. Finally, the example raises the question of why
the MACT standard is not being revised to require control of this one HAP or whether
this HAP will be required to be controlled by another MACT standard with a future
cffective date.

Page 14
1. Confusing Example

The example given at the top of page 14 is fairly confusing on first read and should be
clarified if possible.

2. Clarification

The second to last sentence on page 14 states: “A major source, therefore, could initially
be subject to a MACT standard, apply MACT, and in doing so become an arca source.”
The preamble is unclear as to whether it is addressing PTE or actual emissions. The
sentence suggests that a source’s actual emissions are enough to make it an area source;
the preamble should make it clear that complying with a MACT standard alone is
probably not sufficient to limit PTE, and that a source would most likely also need to take
limits on production or hours of operation.

Page 18
Practicable Enforceability

On page 18, the preamble states, “These permitting mechanisms are practicably
enforceable in that they provide for sufficient monitoring, recordkeeping, and
reporting...” However, because we are not being prescriptive in exactly what
mechanisms or permitting programs are to be used in limiting PTE, we should not make
presumptions about the adequacy of monitoring, recordkeeping, and reporting. Instead
we should state that “These permitting mechanisms may be practicably enforceable if

3

they provide for sufficient monitoring...”

Attachments

10
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Senator BARRASSO. And I would like to use a little of my time
to interject and respond to comments on the EPA’s once in, always
in policy. Because in 2017 the State of Connecticut supported the
EPA’s decision to withdraw the policy. As a matter of fact, the
State of Connecticut said, “Such a policy discourages pollution pre-
vention efforts and often forces business owners with very small ac-
tual hazardous pollutant emissions to expend significant resources
not consistent with air emission and health benefits achieved. State
and Federal regulatory agencies.” This is the State of Connecticut
going on, “State and Federal regulatory agencies also must expend
significant resources on compliance and enforcement efforts for
these facilities with small actual emissions often gaining little in
air quality improvement.”

So I ask unanimous consent that the entire statement be in-
cluded in the record.

[The referenced information follows:]
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Conpecticut Department of

ENERGY &
ENVIRONMENTAL
PROTECTION

79 b Street  Hartford, CT 06106-5127

www.ct.govidesp Affirmative Action/Equal Oppostunity Employer

May 15,2017

Scott Pruitt, EPA Administrator

United States Environmental Protection Agency Headquarters
Wiltiam Jefferson Clinton Building

1200 Pennsylvania Avenue, N.W.

Maijt Code: T101A

Washingtan, DC 20460

RE:  Docket ID No. EPA-HQ-0A-2017-0190; Evaluation of Existing Regulations, Execntive
Order 13777

Dear Administrator Pruitt:

Under the Clean Alr Act Amendments of 1990 (CAA), the primary responsibility of the United
States Environmental Protection Agency (EPA) is to provide leadership for the development of
cooperative Federal and State programs to control air poliution and protect public health. States are
dependent on EPA’s leadership to set and implement national standards in a timely manner, address
mobile source emissions, and resolve interstate transport of air pollutants to create a national level playing
ficld for air quality.

The President’s Executive Order 13777 provides an opportunity to identify the many ineffective
and obsolete air quality progeams that consume State and Federal agency resources with little air quality
benefit. Some specific areas that we recommend for replacement or modification to improve efficiency
and air quality outcomes are the following:

e Create a full ozone transport remedy under CAA section 110(a)2)(D). To date, EPA’s partial
remedies to air transport under the Clean Air Interstate Rule and Cross-State Air Pollution Rule
have imposed significant administrative burdens on many states while lcaving many northeastern
states, such as Connecticut, continuing to suffer the health impacts of transported air pollutants.
EPA shouid cease current efforts to create yet another partial remedy and completely resolve the
transport probiem.

s Update the federal aftermarket catalytic converter policy. EPA’s current policy for aftermarket
catalytic converters' docs not reflect the significant changes in automotive technologies and
vehicle emission standards. An updated policy would reduce emissions of nitrogen oxides (NOx}
from mobile sources significantly, thereby reducing bardens on public health and assisting states
in their efforts to comply with federal ozone standards.

B Notice of Proposed Enforcement Policy regarding the "Sale and Use of Aftermarket Catalytic Converters,”
51 FR 28114 (August 5, 1986).
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Comnecticut Department of Energy and Environmental Protection
Comments

Page 2

e  Update the federal consumer product and architectural coatings programs. The federal consumer
product and architectural coatings programs? ave nearly 20 years old and fail to reflect ciurent
product ingredients and volatile organic compound (VOC)-reduction potential, Updated
programs would yicld signiticant reductions in emissions of VOC, thereby reducing burdens on
public health and assisting states to comply with federal ozone standards.

» Issue control technique guidelines as national regulations. EPA’s current two-step process of
issuing “control technique guidelines” in the form of recommendations for states and then
requiring states to adopt the guidelines as regulations so the requirements apply to regulated
facilities is inefficient and unfair. States that are slow adopters benefit from the resources saved
in not adopting regulations while the transported poliutants harm downwind states. If the
guidelines were issued as regulations and applied directly to the regulated facilities, VOC
reductions would be achieved more quickly, more uniformly and absent much unnecessary
adiministrative and enforcement action.

» Biiminate the “once in, always in” policy® for MACT sources located at tacilities with potential
emissions that exceed major source thresholds for b olfutants, EPA’s 1995 policy,
still in effect, requires that a facility with potential emissions that exceed a major source threshold
for hazardous air pollutants to abways be subject to a “maximum achievable control technology”
(MACT) standard of control and carry the additional burden of obtaining a Title V permit, an
expensive and complicated obligation that continues in future years. LEven if the facility owner
subsequently takes action to reduce the facility’s potential hazardous air pollutant emissions to a
level below the major source threshold, the facility owner stilt must comply with the MACT
standards and maintain a Title V permit. Such a policy discourages pollution prevention ¢fforts
and often forces business owners with very small aerual hazardous pollutant emissions to expend
significant resources not consistent with the air emission and health benefits achicved. State and
federal regulatory agencics also must expend significant resources on compliance and
enforcement efforts for these facilities with small actual emissions, often gaining little in air
quality improvement.

Connecticut depends on EPA’s leadership to provide healthy air to our citizens. We remain
committed to the strong partnership we have forged over the years in our fight for clean air, To that end,
we would be happy to provide additional information concerning our recommendations.

! National Volatile Organic Compound Emission Standards for Consumer Products, 40 CFR 59, Subpart C;
and National Volatile Qrganic Compound Emission Standards for Architectural Coatings, 40 CFR 39, Subpart D,

3 John S. Seitz, Potential to Emit for MACT Standards - Guidance on Timing fssues. May 16, 1995
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Senator BARRASSO. Senator Rounds.

Senator CARPER. If I could just say, it would be interesting to
know if the current Governor of Connecticut shares those same
views. We will have to find out. Thank you.

Senator BARRASSO. Senator Rounds.

Senator ROUNDS. Thank you, Mr. Chairman.

Administrator Pruitt, Senator Markey and I actually served to-
gether for the last 2 years on a subcommittee with oversight of the
EPA. One of the items that I think we would both agree on, coming
from different political approaches, was still the idea that sound
science was going to be critical in our discussions.

I would like to go back just a little bit; we have had Senator Mar-
key make his statements and express his concerns versus the exist-
ing, as he identifies it, a gold standard. But I didn’t hear the oppor-
tunity for you to respond and to share your thoughts on this. I
would like to give you an opportunity to share your thoughts and
perhaps analyses on the decision that you have made and the rea-
soning behind it.

Mr. PRUITT. Yes, the Chairman, I think—thank you, Senator—
and I think the Chairman just made reference to that, too, with his
comments. The once in always in decision was really about
incentivizing investment by a company to achieve their outcomes
for the environment. Under statute, there are entities called major
emitters. All this policy says is those major emitters make invest-
ment and achieve the outcomes to improve air quality, or whatever
their objective is, is they meet those standards, they ought to be
rewarded and not have to be treated as a major emitter if they are
no longer in that category.

Senator, the issue is, if you are a company, and you invested
hundreds of millions of dollars to improve outcomes, and you were
considered a major emitter before, you ought to be considered a
minor emitter under the statute, once you make those investments.
This rewards investment and conduct to achieve better outcomes.

So my response to you, with respect to all those pollutants, is ab-
solutely what I believe, that I believe that we can achieve better
outcomes through this kind of policy by rewarding investment and
encouraging companies to do that.

Senator RouNDs. I'd like to take another step down that same
line, and that is with regard to sound science. We had a lot of dis-
cussion about the need to return back. Many of us feel that in some
cases, on either side of the aisle, we either win or we lose when
more information is interjected. I think we take our chances, and
we look at the best sound science available to us.

Would you explain the steps that you have taken to make sure
that the agency decisionmaking is based on the most current, best
available science? Can you elaborate on how your new guidance on
the role of scientific advisory boards and conflict of interest will en-
hance the use of sound science at the agency?

Mr. PRUITT. As you are aware, Senator, and members of the
Committee are aware, we have 22 advisory committees that are at
the agency: the Science Advisory Board, the CASAC, BOSC, the
Board of Science Counselors are 3 of those 22. And members of
those committees historically have been able to serve while receiv-
ing grants and also providing independent counsel under the stat-
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ute to the agency as far as rulemaking. That is something from my
perspective that is not consistent with providing independence, if
they are receiving a grant, and there are oversight responsibilities
at the agency with those members that serve on those advisory
committees at the same time that they are rendering counsel on
the others.

So we established a policy that if you want to continue receiving
a grant providing hope to the agency on that side of the ledger, you
can continue or you can continue serving as a member of the com-
mittee, but you can’t do both. Because that goes to the independ-
ence of the review with respect to the integrity of that process. So
that was the heart of the policy initiative that we adopted.

Senator ROUNDS. Thank you.

There has been a lot of discussion back and forth about biofuels
and all sorts of items like that. I am just curious—I have focused
on, particularly in South Dakota, corn ethanol is a critical part of
our economic activity. We also think we have a long term oppor-
tunity to add corn ethanol as a very valuable octane enhancer with
regard to liquid fuels.

I am just curious, I think it is an item that I suspect you spend
some time on with regard to all of those issues. I would just like
your thoughts. Are we reasonable in a discussion long term about
the viability and the need for octane enhancements with regard to
fuel standards and so forth coming of age?

Mr. PrUITT. I think this goes a little bit to the questions that the
Senator just raised on fuel efficiency standards, on CAFE review.
I think the agency long has not been considerate of the fuel side
of the ledger as far as how to achieve better outcomes. High octane
is one of those. Europe has looked at that rather extensively, imple-
menting that rather extensively. We have not. It has been one of
the design element of the vehicles, which obviously is important.
The fuel side is equally important.

So as we go through the CAFE process, we are in fact looking
at those kinds of issues.

Senator ROUNDS. OK, and that includes the ability and the most
efficient ways of delivering octane from any one of a number of dif-
ferent sources, including ethanol in the future.

Mr. PRUITT. Yes. We are agnostic about the source. It is more of
just a high octane kind of approach generally.

Senator ROUNDS. Thank you.

Thank you, Mr. Chairman.

Senator BARRASSO. Thank you, Senator Rounds.

Senator Merkley.

Senator MERKLEY. Thank you, Mr. Chairman.

During the time that you have now been Director, the agency has
taken 15 actions related to air quality. Fifteen of those diminish air
quality, and zero of them improve air quality. And yet I heard from
you quite a bit today about your interest in air quality. But right
now you are zero for 15.

So my question is, how many of those 15 actions were supported
by the American Lung Association, which has made air quality a
significant part of its advocacy effort?

Mr. PRUITT. I am not sure, Senator.
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Senator MARKLEY. Well, it is zero. As you would expect, since 15
actions have diminished air quality. And how many of them have
been supported by the American Academy of Pediatrics?

Mr. PRUITT. I am not sure.

Senator MARKLEY. Well, do you want to take a guess?

Mr. PRUITT. I am sure you will advise me.

Senator MARKLEY. Well, if I was giving you advice, I would say,
actually run the agency to improve air quality, rather than to di-
minish it in areas such as ozone and smog and methane and mer-
cury. And the list goes on and on.

Mr. PRUITT. One of those issues, Senator, is an example on
ozone. We are implementing the 2015 standard as we speak. On
methane, I have indicated that

Senator MARKLEY. Well, I will have you submit your extensive
answer for the record, because I know you are very good at filibus-
tering, but we would like to cover as much material for the public
as possible. I will note on ozone, you delayed defending and com-
plying with the ozone rule on April 7th, 2017.

But let’s turn to asbestos. To my colleague, you answered that
there were a number of items you thought didn’t contribute to
health when you increased the amount of pollution. How about as-
bestos? Have you increased the amount of asbestos pollution? Does
it contribute to Americans’ health?

Mr. PRUITT. No. It is something we ought to seek to do all we
can to eradicate.

Senator MARKLEY. Thank you. That really is supported by the
scientists. The Center for Disease Control reports that malignant
mesothelioma is a neoplasm associated with occupational environ-
mental inhalation exposure to asbestos. It makes sense that you
would have that position. Patients have a median survival of ap-
proximately 1 year from time of diagnosis.

So in this particular area, the President has been very clear
about his position, which is the opposite of your position. So I just
want to be absolutely clear. You disagree with the President when
he says that asbestos is 100 percent safe?

Mr. PrurTT. Well, disposal issues with respect to asbestos I think
are some of our initial challenges, and we are working through
those.

Senator MARKLEY. I am not asking about disposal. I am asking
if you agree or disagree with the President when he says asbestos
is 100 percent safe.

Mr. PRUITT. Senator, I think I have indicated to you that asbes-
tos, it is actually one of the priority chemicals we are reviewing
with respect to the TSCA program.

Senator MARKLEY. Thank you. And in that regard, there is a
group that is a major importer of asbestos into our country; 95 per-
cent is imported. It is seeking an exemption from the asbestos
standard, whatever that might be that eventually comes out of the
EPA. Are you inclined to grant an exemption for the group that im-
ports 95 percent of the asbestos into the United States?

Mr. PRUITT. Senator, that is something I would have to look into,
the status of that petition. I am not familiar with the status at this
time.
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Senator MERKLEY. OK. But conceptually, the standard doesn’t
mean much if 95 percent of the imports of the asbestos is exempted
from the standard.

Mr. PRUITT. Yes, as I indicated, I would have to check on the sta-
tus and report back to you.

Senator MERKLEY. Well, I encourage you also to look at Canada
and to look at Brazil, which have reached the logical conclusion,
where we started from, that asbestos is hazardous, and they have
banned it. Also, there is an emphasis at the EPA now to only look
at the production of new items that have asbestos in them, while
ignoring the vast amount of asbestos that is already in the environ-
ment and causing significant problems, because it frays, and it
therefore causes contamination. Containment is not complete.

Will you commit to taking on asbestos, both with the new asbes-
tos that is being put into products but also in terms of the existing
asbestos?

Mr. PRUITT. It is one of those priority chemicals that we are re-
viewing under TSCA, Senator, and I can tell you that the legacy
issues that you make reference to is very important. That is the
reason I mentioned disposal earlier.

Senator MERKLEY. A recent report noted that although it is one
of the priority chemicals that it and nine other of the priority
chemicals are being slow walked in the agency. Are you slow walk-
ing the priority pollutants for Americans?

Mr. PRUITT. No, Senator. As you know, under the TSCA law, we
had obligations last year to adopt three rules consistent with im-
plementation. We achieved those. We have actually added re-
sources in the office to address a backlog of chemical review. So no,
it has been an absolute priority during our first year.

Senator MERKLEY. Well, outside observers are finding the oppo-
site. So I do hope that we will get details from you showing that
in fact you are working hard. This is a singular bipartisan accom-
plishment of this Committee, getting the TSCA Act passed. And it
would be nice to see it implemented aggressively.

Thank you.

Senator BARRASSO. Thank you, Senator Merkley.

Senator Van Hollen.

Senator VAN HOLLEN. Thank you, Mr. Chairman.

Thank you, Administrator Pruitt. I appreciate the exchange you
had with Senator Cardin on the Chesapeake Bay. I am still hoping
you will prevail upon the Administration to put the $73 million or
more in for the Bay program.

You would agree, would you not, that it is important that EPA’s
decisions be based on the facts, be based on merit, be based on the
law and not on politics? Would you agree with that?

Mr. PRUITT. Absolutely, Senator, in the sense that as we do rule-
making, as you know, we have to build a record. And the record
is based upon

Senator VAN HOLLEN. I don’t mean just that, though. I mean in
your procurement, in your contracts, wouldn’t you agree it needs to
be based on the law and the merits, not on politics?

Mr. PRUITT. I believe generally what you are saying, yes.

Senator VAN HOLLEN. Generally?

Mr. PrUITT. Yes. I am not—I meant——
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Senator VAN HOLLEN. Well, it disturbed me to find this report
back in December, it was headlined “EPA Contractor has spent
past year scouring the agency for anti-Trump officials.” In an ex-
change with one of my colleagues on the Republican side who
asked you about EPA employees and morale, you said you don’t
think there is any reason for bad morale. Are you familiar with
this article?

Mr. PruITT. I am not.

Senator VAN HOLLEN. It is a New York Times piece.

Mr. PRUITT. I am not, Senator.

Senator VAN HOLLEN. Well, you should be, because Senator
Whitehouse and Senator Harris have written you a letter about it
that you haven’t responded to. What the article stated was that the
EPA contracted on a no bid basis with an entity called Definers
Public Affairs. Are you familiar with that entity?

Mr. PRUITT. I am familiar with the clipping service that we have.
I think that is what that is. So I am familiar with that entity.

Senator VAN HOLLEN. That is right. So this is a clipping service,
the co-founders of the clipping service are both well known Repub-
lican operatives. And they got a no bid contract. Can you commit
to the Committee that you will be responding to the letters from
Senators on this Committee regarding what happened in this case?

Mr. PRUITT. Yes. Yes. It is my understanding that the contract
was actually $87,000 less than what had been paid the year before
for clipping service.

Senator VAN HOLLEN. That is right. Is it appropriate that this
entity was doing searches on EPA employees to determine whether
or not they were “part of the resistance”?

Mr. PRUITT. And I am not familiar with that happening. But I
will say this to you, the contract has actually been terminated to
date. But we will provide additional information to you.

Senator VAN HOLLEN. OK. The reason it really caught my eye
was in connection with something that Senator Cardin raised. I ap-
preciate your mentioning that the decision to end the contract for
the Chesapeake Bay Journal, known as the Bay Journal, is being
reconsidered. It should not have gotten to this point. It worries me,
as a window into politicization at the EPA, that is captured in this
other article as well. Because what happened in that case was it
was shortly after the Bay Journal published an article. And there
are lots of articles and opinion pieces in the Bay Journal. Shortly
after they published an article questioning and criticizing the Ad-
ministration’s position on some environmental issues, especially cli-
mate change, and the impact that could have on the Chesapeake
Bay. I encourage you to go to the Naval Academy, because there
they talk about the risks of rising sea level in Annapolis, on their
operations there and around the world.

But the Bay Journal had a piece in there, and it was shortly
after that that its contract was terminated despite a good perform-
ance review from EPA in April. And the retired head of the Bay
program, just earlier this month, in an interview to Energy and
Environment Daily, said that it was politics that killed the funding
for the Bay Journal.

Have you looked into this issue at all?



249

Mr. PrRUITT. As I shared with your colleague, Senator Cardin,
about this, it is something that is under reconsideration. I am fa-
miliar with it at this point. We are taking steps to address it.

Senator VAN HOLLEN. OK. Well, Senator Cardin and I wrote to
you back in October on this issue. We would appreciate a written
response as well.

But in an exchange that the folks at the Bay Journal had with
the EPA folks making the decision, specifically John Konkus, who
was on the phone with them, who is your Assistant Administrator
for Public Affairs, he reportedly said the following. This is John
Konkus: “Well, everybody knows that the American public doesn’t
trust the press, and he saw no reason for us to fund the Bay Jour-
nal.”

Is that a position that EPA takes regarding its review of con-
tracts like this?

Mr. PrUITT. I think I have indicated, Senator, that the contract
is under reconsideration, and we are going to deal with it fairly.

Senator VAN HOLLEN. I understand. But you understand that
this is now under litigation. And my concern is a broader issue,
right? We should never have gotten to this point. We should not
get to the point where EPA is making politically driven decisions
on contracts where EPA is previously, ever, on political grounds.
This is one where EPA found them to be in full performance.

So I just hope you will work with us to get all the documents re-
garding this decision. It is a small contract. It is meaningful to the
Bay Journal, which assembles a lot of this information. But I am
most worried about it, also in combination with other stories about
political decisions in contracting coming out of the EPA.

So Mr. Chairman, I hope we will agree on a bipartisan basis that
no agency should be basing its decision on politics. Again, I appre-
ciate your review of this decision. But we really need to get to the
bottom of how it happened so that there is integrity in the process.
Thank you.

Senator BARRASSO. Thank you, Senator Van Hollen.

Senator Sullivan.

Senator SULLIVAN. Thank you, Mr. Chairman.

Administrator Pruitt, good to see you. I am glad you are here.
I heard it has been going great.

It is good to have you here on a regular basis, so I appreciate
that. I also appreciate the meeting you and Senator Whitehouse
and I had recently. I am not sure if he mentioned it. I am actually
serious; we had a very good meeting over in your office, the three
of us and your staffs.

Great to see Senator Van Hollen here in a Committee that actu-
ally gets a lot of stuff done. We welcome him.

I do want to mention on that issue of marine debris that you and
Senator Whitehouse and I talked about, we do want to look at op-
portunities for the EPA—in addition to NOAA and other Federal
agencies—to play an important role on that. It is a very strong—
there is a lot of strong bipartisan support on this issue, which is
a huge environmental issue. It impacts my State, it impacts Rhode
Island, it impacts every State, really, not just States with coast-
lines but every State in the country. I know we had a lot of follow
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up from our meeting, but I appreciate your working with me and
Senator Whitehouse on that.

I also appreciate, at the outset, the Chairman mentioned some
of the things you have done. Your focus, as you said, during your
confirmation hearing, on the rule of law process, which is impor-
tant, certainly important in my State. You made some decisions re-
cently with regard to Pebble Mine and others that I think you are
focused a lot on that process.

And on the WOTUS rule. Some of the complaints here, on this
side, the vast majority of the States in America, Democrat and Re-
publican-led States, were opposed to the WOTUS rule. I think
there were 30 States that sued the Federal Government. There was
no process. That was a huge Federal overreach. I appreciate your
drawing that back. You have the vast support of the majority of the
States and American citizens on that one. I just want to thank you
on that.

I do want to mention another one that is actually very important
to me, and I am really glad that you highlighted it. Two, actually,
in your opening testimony. You mentioned lead with regard to
water infrastructure, water and sewer. I think that is important.
And I think you can get a lot of bipartisan support on that.

I do want to remind you, though—and we have talked about it
a lot—after the Flint, Michigan, scandal, really, occurred, a lot of
people were talking about how we need to address aging infrastruc-
ture. My own view, though, is we need to address communities who
have no infrastructure first, like over 30 communities in Alaska
that don’t have water or sewer systems, that don’t have clean
water, that still use what are called honey buckets, which don’t
smell good; they don’t small like honey. It is actually American citi-
zens removing their own human waste from their house because
they don’t have sewer systems, and putting them in a lagoon.
American citizens. It is a disgrace.

We passed a bill, a bipartisan bill last year, last Congress in this
Committee that significantly advances funding for that, for commu-
nities that don’t have water and sewer. In America? In America.
Thousands of my constituents. I certainly want your support on
that. Can you comment on that? I would like you to get to that be-
fore you get to the lead issue. Because it is a disgrace, right?
Whether you live in Alaska or—no American citizen should live in
a community where it is essentially like a third world country.

Mr. PRUITT. Yes. I think this, Senator, actually goes to part of
the President’s infrastructure proposal. As I think you are aware,
25 percent of the moneys that are a part of the infrastructure pack-
age are going to go to rural communities across the country. I think
water infrastructure is terribly important, as you have identified.
So I think the infrastructure opportunity we have, as we go to the
first quarter and second quarter of this year, hopefully we will be
able to address those issues in that package.

But I do think with respect to lead, it is also an infrastructure
issue, aging infrastructure. But those rural communities that even
have it also need upgrades and corrosion control measures and the
rest. So there are opportunities across the spectrum with respect
to these matters.
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Senator SULLIVAN. Great. Let me just touch on another one. I
would like to be able to work with you and your team on an issue
that you raised here, on abandoned mines. With regard to aban-
doned mines, it is actually not just abandoned mines in America.
We have a significant challenge with our good neighbors to the
north, not really to my north, they are actually to my State’s east,
Canada, where there are trans-boundary mines that impact the
waters and fishing and tourism of southeast Alaska. These are
mines that are in Canada, some of which have been abandoned,
some of which have recently had huge spills, like the Mount Polley
Mine in British Columbia.

I am actually going to be heading to Canada this weekend to
meet with senior officials there with my Lieutenant Governor to
talk about this trans-boundary mine issue and others. But having
the full weight of the Federal Government, the State Department,
and the EPA helping us on this—well, to be perfectly honest, Can-
ada has not acted like a good neighbor on this. They are ignoring
our concerns, and they are very legitimate concerns.

So if I could get your commitment to help me and my State with
regard to not just abandoned mines, which I think is a great topic
to focus on, but trans-boundary mining in Canada, which nega-
tively impacts, certainly has the potential to negatively impact,
clean water in America. Can I get your commitment to work with
us on that, and the State Department, on that issue?

Mr. PRUITT. Yes, and we should work with Ambassador Craft as
well on those issues.

We have similar challenges on the southern border, not with re-
spect to mines, but in Tijuana and California, with respect to water
issues, sewage issues, with Mexico. So we do have some boundary
issues that are very, very important, air and water, that we need
to work with our neighbors to improve outcomes.

Senator SULLIVAN. Great. I look forward to working with you on
that. Thank you very much.

Senator BARRASSO. We are heading now into the second round of
questions, the 2 minute round of questioning.

Senator Carper would be first, although if you wanted to relin-
quish your time and call on Senator Whitehouse.

Senator WHITEHOUSE. Thank you. Two minutes is short, so I will
try to be as quick as I can.

I mentioned the May 5th day that you were going down to speak
to the Republican fundraiser in Oklahoma. Do you recall off the top
of your head right now whether you actually went to that? Do you
remember?

Mr. PRUITT. I did not attend, Senator. We did in fact receive an
ethics review of that, and I was actually authorized to go. But
when the event was publicized, they did it incorrectly.

Senator WHITEHOUSE. Would you tell us what you actually did
that day?

Mr. PruITT. I am sorry?

Senator WHITEHOUSE. Would you tell us what you actually did
that day, and unblock your schedule?

Mr. PRUITT. Yes, we will provide the information pursuant to——

Senator WHITEHOUSE. Unredacted.
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b 1(\1/11". PrUITT. That is something that we will coordinate with this
ody.

Senator WHITEHOUSE. OK. Because I don’t see why you would
block out parts of your schedule. That is all we have, is the lunch.

Mr. PRUITT. And again, Senator——

Senator WHITEHOUSE. It is a long way to go for lunch with one
man.

Mr. PruITT. I did not attend that event, so the day could have
been rescheduled entirely as far as activities.

Senator WHITEHOUSE. Well, we would never know it, because it
is all redacted and blacked out. We don’t see that.

1 Mr. PruiTT. We will look and see how productive we were that
ay.

Senator WHITEHOUSE. I would appreciate it.

The second thing is that I had a request in to you regarding the
EPA scientists who were instructed not to speak and then with-
drew themselves from the speaking role at the Narragansett Bay
Conference. You may recall that, because it kicked up a big fuss
in my area. And it even kicked up quite a national fuss as well,
because it was a patent case of scientists being told not to speak
about something that they had worked on for years.

What you answered in response to our questions about that was,
“This will not happen again.” And I am delighted that this will not
happen again. I think you are right, that it should not happen
again. What we have not been given is any explanation of how it
happened, who told whom what. Could you please—I mean, I don’t
know why it is hard to get an answer, but will you guarantee that
you will tell us how that happened and give us an actual expla-
nation, looking back at how this happened, who told who what,
what were the e-mail chains, whatever the story was? Let’s get it
out there.

Mr. PRUITT. And Senator, yes, in response to your other question,
I am advised by staff that they did communicate to your office that
I did not attend that event that you asked about. So that has been
confirmed.

Senator WHITEHOUSE. Great. So now the question boils down to
unblocking your schedule for that day.

Mr. PrurrT. We will work on those issues.

Senator WHITEHOUSE. I think that is a very soft yes. We will see
where we go.

Senator BARRASSO. Senator Ernst.

Senator ERNST. Thank you very much.

And in your testimony, Administrator, you have highlighted how
EPA is committed to undoing regulation that is strangling eco-
nomic growth and job creation. I travel all 99 counties in Iowa, so
I hear this from businesses and manufacturers who are experi-
encing now tremendous growth as a direct result from undoing
some of those burdensome regulations.

How will the EPA continue to chart a path forward by returning
power to the States and maintaining this economic growth trend?

Mr. PRUITT. Senator, that is the reason I mentioned in my open-
ing comments the importance of the three principles, from rule of
law to process to federalism. That isn’t just simply academic. It is
not just obligatory to say that. It is actually essential to how we
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do business. Because when we adopt rules that are untethered to
statutes, that means there is uncertainty. And most of the folks
across the country that are regulated, they want to know what is
expected of them, that it is grounded in the statutes that you have
passed and that they can allocate resources to achieve those out-
comes.

So those are very important principles, fundamental principles to
achieve clarity, certainty, confidence in the American people that
what we are doing is well grounded in both science and the law
and that they can take confidence in our actions.

Senator ERNST. And in the remaining 45 seconds that we have
left, I would like to allow you that time to answer any questions
that maybe you didn’t have enough time to answer.

Mr. PRUITT. You know, Senator, I think overall, sometimes on
these issues around the environment, there are passionate issues
on both sides. That is the reason I keep talking about civility and
I keep talking about this approach doing business that tries to find
the pro-jobs and pro-environment combination. We don’t have to
choose between the two. We as a country have always done that
well. We don’t celebrate our progress and our success enough.

We have reduced those pollutants under the Clean Air Act that
we regulate under the National Ambient Air Quality Program by
over 65 percent. We have made wonderful progress there. We in
fact have reduced our CO, as a country by over 14 percent from
the years 2000 and 2014. And it is largely through innovation tech-
nology, Senator Carper. Obviously, there are Government regula-
tions involved, in the mobile sources, particularly. But it is a part-
nership, it is an approach that we as a country, I think, are setting
the pace. It is striking the balance between a growing economy and
protecting our environment, being good stewards of our environ-
ment going ahead.

Senator ERNST. And I appreciate that very much. Thank you for
your partnership.

Senator BARRASSO. Thank you, Senator Ernst.

Senator Duckworth.

Senator DUCKWORTH. Thank you, Mr. Chairman.

Mr. Pruitt, I am holding in my hands a memorandum from the
EPA dated March 21st, which is after you were confirmed as its
head. I would like this memorandum submitted for the record, I
ask unanimous consent.

Senator BARRASSO. Without objection.

[The referenced material was not received at time of print.]

Senator DUCKWORTH. Thank you.

It is titled Fiscal Year 2018 President’s Budget, Major Policy and
Final Resource Decisions. It communicates final resource levels and
policy guidance to support the Environmental Protection Agency’s
fiscal year 2018 President’s budget submission. In it, it lists elimi-
nation of the Great Lakes Restoration Program, numerous pro-
grams that we talked about, including my previous mentioning of
the statement about shutting down EPA Office Region 5 as a rent
cost avoidance measure, listing Potomac Yards North, Region 1,
Region 5, and Region 9. You might want to make yourself familiar
with this particular memorandum, as it is being submitted for the
record.
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I would like to go back to your travel, Mr. Pruitt. In addition to
your hefty domestic travel schedule, you have taken at least four
foreign trips, to include a recent trip to Morocco at a cost to tax-
payers of $40,000, where according to the Washington Post you
spent 4 days promoting the sale of American natural gas. Now,
while your home State of Oklahoma is the third largest producer
of natural gas in the country, I don’t understand what the sale of
natural gas has to do with the EPA’s mission.

This is certainly inconsistent with your claim to bring back the
basics, the vision of EPA. Natural gas, in case you were unaware,
is under the jurisdiction of the U.S. Department of Energy. And
promotion of natural gas is the kind of thing that the Secretary of
Energy would do, or perhaps someone running for Governor of
Oklahoma or some other elected office there, but not consistent
with what the head of the EPA should be doing.

So will you provide this Committee, yes or no, with a detailed
schedule of your meetings and receipts for international travel you
have taken since being confirmed?

Mr. PrRUITT. I will do so, because it will show that I have at-
tended two countries, not four. So I am not sure where you got
your information.

Senator DUCKWORTH. Well, the last two were canceled, Japan
and Israel, during the shutdown.

Mr. PruIiTT. We will provide that to the Committee, yes.

Senator DUCKWORTH. Wonderful; thank you. And can I assume
that like all decent Americans, you did not find Morocco, a North
African nation, to be a shithole when you visited?

Senator BARRASSO. The Senator’s time has expired.

Senator DUCKWORTH. Thank you, Mr. Chairman.

Senator BARRASSO. Senator Gillibrand.

Senator GILLIBRAND. Thank you, Mr. Chairman.

Administrator Pruitt, as we have discussed previously, I am real-
ly concerned about the levels of a toxic PFOA and PFOS that have
been found throughout New York State, from Hoosick Falls in up-
state New York to Newburgh on Long Island. Just over a year and
a half ago Congress granted EPA the authority to regulate the
safety of chemicals when it revised the Toxic Substances Control
Act, TSCA.

In that law, Congress instructed the EPA to consider the risks
from all of the uses of a chemical that are “intended, known, or
reasonably foreseen to be manufactured, processed, distributed in
commerce, used, or disposed of.” Your agency recently finalized its
TSCA implementation rules. Despite Congress’ very clear direction,
those rules ignored the public’s exposure to the past uses of chemi-
cals called legacy uses. However, legacy uses pose risks to public
health, because the past manufacturing and disposal of those
chemicals can still contaminate groundwater as is currently the
case with PFOA in Hoosick Falls, New York.

This means that EPA will likely not study the health risks from
widespread exposure to chemicals like PFOA under the TSCA law.
You have said that “any action by the EPA that exceeds the au-
thority granted to it by Congress by definition cannot be consistent
with the agency’s mission.” EPA’s decision to choose to ignore the
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clear intent of Congress is therefore not consistent with the agen-
cy’s mission.

Will you please direct EPA to revise the TSCA implementation
rules to comply with Congress’ direction that all uses of a chemical,
including legacy uses, are studied?

Mr. PrRUITT. We are in fact going to look at foreseeable uses, as
you have indicated. I am very concerned; PFOA and PFOS have
not been manufactured or distributed since the early 2000s. So all
the issues we have with PFOA and PFOS are in fact legacy issues.

Senator GILLIBRAND. Legacy, all of it.

Mr. PruITT. And we are very much going to focus on that.

Senator GILLIBRAND. OK.

On the Hudson River, specifically, I would like to begin by saying
that I was very glad to see yesterday’s announcement that EPA is
broadening the scope of its Hudson River cleanup analysis to look
at sediment samples from the upper Hudson, the flood plain, and
assess the impacts of contamination from the lower Hudson. As you
know, the EPA is currently in the process of finalizing the 5 year
review that examines the effectiveness of dredging for removing
PCBs from the Hudson River.

I am very concerned that in the draft review report, EPA deter-
mined that while the remedy is not currently protective of human
health and the environment, no additional PCB removal is needed,
even though restrictions on the consumption of fish from the river
are expect to remain for more than 50—five-oh— years. New York
State and the U.S. Fish and Wildlife Service, both natural re-
sources trustees for the Hudson River, strongly disagree with
EPA’s analysis. Will you incorporate the new sampling data in the
5 year review analysis?

Mr. PRUITT. We in fact are reviewing those samples as we speak.
And so there has been no final determination on that. And I am
concerned, as you are, there has actually been PCBs found in the
flood plain.

Senator GILLIBRAND. Yes.

Mr. PRUITT. In the 40 miles that has already been dredged. So
there is much work left to be done before we get clarity on that
issue.

Senator GILLIBRAND. And will you personally review the final re-
port before it is released to the public and ensure that all the con-
cerns raised by the trustees and the public are fully addressed?

Mr. PrUITT. Yes, I will.

Senator GILLIBRAND. OK, third topic. In December EPA released
a list of 21 Superfund sites that need immediate, intense action.
Not a single one of the sites on the list is in New York State, de-
spite the fact that there are currently 86 Superfund sites in our
S}’;atelz. EPA has offered no detailed explanation of how it arrived at
this list.

Additionally, it is my understanding that when a Freedom of In-
formation Act request was filed, asking for documents associated
with EPA’s Superfund Task Force, the response was that not a sin-
gle document from this 107 member task force existed, other than
the final public memo. So that obviously is not true.

Will you commit to producing all documents related to how EPA
developed the 42 specific recommendations on how to improve the
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Superfund program and the immediate intense action list of Super-
fund sites within 15 business days?

Mr. PruiTT. We will deliver them to you by the end of the week.

Senator GILLIBRAND. Great. Given your focus on interest in
Superfund sites, do you believe it is wise to cut the budget for
EPA’s Superfund program?

Mr. PRUITT. As indicated, Senator, with respect to the budgeting
process, I have made it clear to this body, as well as to the House,
that we will continue to work with you to make sure priorities are
funded. I am concerned about orphan sites across the country in
the Superfund portfolio. I think there are greater challenges be-
yond money, but money matters to our success in that side of our
responsibility. So yes, we will continue the discussion with you.

Senator GILLIBRAND. Thank you.

Thank you, Mr. Chairman.

Senator BARRASSO. Thank you very much.

Before turning to Senator Inhofe, it was interesting, there was
this full page article in the Washington Post, Friday, January 26th,
2018, about going through the work that the Administrator is doing
with regard to Superfund, with maps of before and after, basically
talking about the exceptionally good job that is being done by the
Administrator of the EPA in addressing Superfunds. I don’t know
if you had seen that article, but I would recommend it to your at-
tention.

Mr. PrulTT. If I may, Mr. Chairman, just for a second, in that
regard, I think the sites that we highlighted in the last year, they
are not meant to be exclusive. Those are sites that we see that im-
mediate progress can be made within a timeframe. So that list will
continue to be populated with new sites. So it is not an exclu-
sionary list at all. It was a matter of providing focus to our Land
and Emergency Management Office on getting achievement in each
of those respective areas.

Senator CARPER. Mr. Chairman.

Mr. Chairman, I would ask unanimous consent to submit for the
record Superfund materials, including several news articles about
EPA’s Superfund activities, including an article that found that the
majority of the Superfund cleanups touted by Mr. Pruitt was the
work of the Obama administration.

Thank you, Mr. Chairman.

Senator BARRASSO. Without objection.

[The referenced information follows:]



257

AP

2B Ton News, Sports  Entertainment  Explorg Following &
EPR official speaks on risk
of climate change to toxic
sites
By MICHAEL
BIESECKER

Jan, 18, 2018

RELATED
— TOPICS
Climate

Climate change

WASHINGTON (AP) — A top manager who supervises

Scott Pruitt the Environmental Protection Agency program

North America responsible for cleaning up the nation’s most
Environment contaminated properties and waterways told Congress on
Jerry McNerney Thursday that the government needs to plan for the
Donald Trump ongoing threat posed to Superfund sites from climate
Mare from change.

Politics

The testimony by EPA Principal Deputy Assistant
Administrator Barry Breen before a House oversight
subcommittee conflicts with the agency’s policy positions
under President Donald Trump, who has called climate
change a hoax. Breen’s boss, EPA Administrator Scott
Pruitt, is an ardent fossil fuel promoter who questions the

validity of mainstream climate science.
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During a hearing Thursday, Rep. Jerry McNerney, a

California Democrat, asked Breen whether extreme
weather events like hurricanes and wildfires could damage

the highly toxic sites and cause contamination to spread.

“We have to respond to climate change, that’s just part of
our mission set,” replied Breen, a career official who leads
EPA’s Office of Land and Emergency Management. “So we
need to design remedies that account for that. We don’t
get to pick where Superfund sites are. We deal with the

waste where it is.”
There are more than 1,300 Superfund sites in the U.S.

Under the Obama administration, EPA issued a robust
plan for prioritizing cleanup and protection of toxic sites
located in flood zones and areas vulnerable to sea level
rise. However, a Superfund Task Force appointed by
Pruitt last year issued a 34-page list of recommendations
that makes no mention of climate change, flooding risks

from stronger storms or rising seas.

EPA spokesman Jahan Wilcox did not respond to
questions Thursday about whether Pruitt agreed with
Breen’s testimony or precisely what the agency is
currently doing to address to risks posed to Superfund
sites by climate change.

The Associated Press first reported in September that
more than a dozen Superfund sites in the Houston area
were flooded by heavy rains from Hurricane Harvey. Spills
of potentially hazardous waste were reported at two of
those sites, including a release of cancer-causing dioxin

into the San Jacinto River,
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A subsequent AP review of EPA records and census data
revealed that more than 2 million Americans live within a

mile of 327 Superfund sites located in flood-prone areas or

those at risk from rising sea levels.

The Government Accountability Office told Congress
earlier this month it was assigning investigators to study
the risks to human health and the environment posed to
Superfund sites by natural disasters.

EPA’s 2014 Climate Adaptation Plan noted that prolonged
flooding at low-lying Superfund sites could cause
extensive erosion, carrying away contaminants as waters

recede.

Pruitt says he has made faster Superfund site cleanups a
high priority for the agency. Pruitt’s task force on the
issue is led by Albert “Kell” Kelly, a former Oklahoma

banker with no experience as an environmental regulator.

Kelly had been expected to testify at Thursday’s hearing,
but was replaced by Breen due to what EPA told the

House committee was a scheduling conflict.

AP reported in August that Pruitt hired Kelly as a senior
adviser at EPA after federal financial regulators cited Kelly
for unspecified violations while serving as the top
executive at a community bank in Oklahoma. Kelly
previously served as chairman of Tulsa-based SpiritBank,
which provided a $6.8 million financing when Pruitt and
his business partners purchased Oklahoma City’s minor
league baseball team in 2003,

Asked by Democrats for details about why Kelly was
barred by the Federal Deposit Insurance Corporation
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from working for any U.S. financial institution, Breen said
Thursday that Kelly had elected to settle the case against
him and “is fully willing to discuss this matter.”

An email and voicemail to Kelly seeking comment on
Thursday received no response. Wilcox also did not
respond to a request seeking details about why the FDIC
barred Kelly from the banking industry.

Follow AP environmental writer Michael Biesecker at

www.twitter.com/mbieseck
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EPA touts Superfund cleanups
actually finished years ago
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The Environmental Protection Agency (EPA) boasted this week about removing
from its contaminated Superfurd fist sites whose cieanups wers actually
completed years age.

An Associated Press analysis found that all seven of the sites that were partially
or fully removed in 2017 were cieaned up before EPA Administrator Scott Pruitt

took over the agency fast year. But Pruitt sought fo link the deletions to his work
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to expedite Superfund cleanups and prioritize the program.

x3¥¥ahave made it a priority to get these sites cleaned up faster and in the
right way,” he said in a statement at the time, adding, “The Superfund
program is carrying out the agency’s mission of protecting human health and the
environment more every day.”
Superfund cleanups can take decades, and some of the sites taken off of the tist
had their work started in the 1980s.

There is ofien a delay in removing sites from the Superfund fist due to
administrative actions and pollution manitoring that must take place after work is
complete, AP said

Furthermore, the AP found that the pace of defetions by the Trump
administration is, on average, slower than pradecessors thus far.

The EPA took an average of mare than 10 sites off the fist during the Obama
administration, including 11 in its first year. The Bush administration average
was aimast 18 and 30 in the first year, the AP found

EPA spokesman Jahan Wilcox defended Pruitt's work.

*In 2016, President Obama’s EPA cleaned up two Superfund sites, but rather
than cherry-pick individuat years, it would only be fair to judge us upar the
completion of our tenure,” he tald AP, “Under Administrator Pruitt’'s teadership,
we've completed the cleanup of seven toxic Iand sites and this is just the
beginning.”

The AP said the EPA did not respend to questions regarding steps the agency
took under Pruitt to remove Superfund sites faster.

YAGE SCOTTPRUITT ENVIRONMENTAL PROTEGTION AGENCY SUPERFUND

3
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Senator BARRASSO. And without objection, I will submit this arti-
cle.
[The referenced information follows:]
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The Washington Post

AfSuperfund sites, Scott
Pruitt could flip his industry-
friendly script

By v

Not long after Hurricane Harvey battered Houston last surnmer, Environmental Protection Agency Administrator Scott Pruitt
stood on the banks of the San Jacinto River and surveyed a decades-old toxic waste site as divers checked whether the storm

had unearthed dangerous chemicals.

Days later, he ordered two corporations to spend $115 million to excavate the contamination rather than leaving it covered. His
dramatic decision put Pruitt in unfamiliar territory: Environmental activists cheered, while the targeted firms protested that the

directive was not backed by science and could expose more people to health risks.

Pruitt’s approach to the San Jacinto River Waste Pits, as well as to several other Superfund sites across the country, stands in
stark contrast to the industry-friendly moves on everything from pesticide exposure to power plant poliution that have defined

s first year at the EPA.

In pressing for aggressive, accelerated cleanups, he is butting heads with companies while siding at times with local
environmental groups. His supporters, and Pruitt himself, say it is evidence he is reinvigorating a core function of the agency.

His critics see it as a political move, an effort to protect himself against charges that he constantly favors corporate interests.

Yet Pruitt’s attention is shifting the conversation in some beleaguered communities. Residents say they don’t care what his

motivations are — if they bring the results tbey have long sought.

“Scott Pruitt is probably the most important person right now in the lives of the people in this community,” said Dawn

Chapman, who lives with her husband and three children near a controversial site northwest of St. Louis.

‘The landfill there, known as West Lake, contains thousands of tons of radioactive waste from the World War Il-era Manhattan
Project. Chapman and other activists are pushing for significant excavation, Pruitt has promised them he will issue a decision

within days.
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Phere are signs he might seek more extensive — and expensive — removal than EPA staffers have recommended in the past. As
is the case in Texas, the companies on the hook for the cleanup contend that vears of scientific evidence show capping the waste

in place would be safer, cheaper and completed sooner.

“Depending on the decision [Pruitt] makes,” Chapman said, “he will probably forever remain the hero or the villain in the eves

of this community.”

If he continues to propose aggressive actions across the country — his office last month published a list of 21 places in need of
“immediate and intense attention” — it would represent one of the rare areas in which he has pushed to apply a cautionary

approach when caleulating the risk of exposure to environmental hazards.

Individuals familiar with the process, who spoke on the condition of anonymity to discuss internal deliberations, say Pruitt has

asked agency staff briefing him on proposals at certain sites to flesh out more extensive remedies.

“In the briefings I've been in, he has set pretty high expectations for getting work done quickly. . .. The region will lay out a
schedule. And he'll say, ‘Can you do it sooner than that? Can you do it faster?”” said Jim Woolford, director of an EPA office that

helps run the Superfund program, “It elevates the attention and the work that goes into making those decisions happen faster.”
In short, Woolford added, “What gets watehed is what pets done.”

Peter deFur, who has consalted on Superfund for more than twe decades, remains skeptical of the administrator’s emphasis on

speed.

“The whole thing just raises a big red flag to me,” deFur said. While acknowledging that past EPA leaders have let some sites
languish, he worries rushing to get locations off the program’s National Priorities List couk! mean inadequate cleanups and

expose communities to long-term barm.

Mathy Stanislaus, wha oversaw the Superfund program in the Obama years, is wary of Pruitt’s public posture. “Selecting a few
remedies that are more expensive allows him to claim that he is protecting the environment,” he said. “Politically, it’s a counter

against ‘T'm just listening to industry.””

With the San Jacinto site, one of the companies involved has questioned why Pruitt announced a final plan before all data on
the hurricane’s impact was in. “Removing the existing protective cap, which successfully withstood Hurricane Harvey, could
result in significant damage to public health and the local environment,” a spokesman for International Paper said in a

slatement., The other company that s liable is McGinnis Industrial Maintenance Corp.

Pruitt gave no ground in a recent interview with The Washington Post. “The {companies] are already barking about it, but they

caused it,” he said. “We're going to hold them accountable.”

Still, Pruitt appears willing to alter Superfund plans to ease the burden on some tirms. He is revisiting a decision the EPA

finalized just before Barack Obama left office to clean up Portland Harbor in Oregon, which is projected to cost more than
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%1 billion and take 13 years to complete.

During his first year in office, Pruitt has consistently listed the Superfund program as one of his top priorities, even as he has
trimmed agency staff and rolled back a slew of other environmental regulations — and even as the Trump administration has

proposed cutting the program’s annual budget by 30 percent, or about $330 million.

At many contaminated sites Pruitt has singled out for attention, the EPA can legally force companies responsible for the
pollution to pay for cleanups. At “orphan” sites, where the polluters have gone bankrupt, the federal government still shoulders

most of the tab. The pot of available dollars keeps shrinking.

“This is about leadership and attitude and actually making decisions on how we're going to remediate these sites,” Pruitt told
the Post last year. In 2018, he said he hopes to remove as many as 22 sites from the more than 1,300 that remain on that

National Priorities List.

Last spring, Pruitt issued a directive saying he planned to be directly involved in decisions about cleanups in excess of
$50 niillion. He also established a Superfund task foree to examine how to restructure the program in ways that favor
“expeditious remediation,” “reduce the burden” or firms responsible for such efforts and “encourage private investment” in the

projects.
S0 far, however, Pruitt has few concrete results to tout.

‘The PA this month heralded cleanups at seven toxic waste sites and credited Pruitt’s leadersbip for their removal from the
Superfund list. An Associated Press analysis noted the physical work at each was largely completed before President Trump took

office.

Such cleanups are frequently massive projects that take decades. Although every administration can shape the cutcome at a site,

certain legal guidelines must be followed.

Among the nine criteria the EPA has to consider; Will the proposed approach protect human health and the environment? How

permanent will the solution be? Will states and communities embrace it? What are the short-term risks?

Unlike with air and water pollution rules, which do not factor cost into the equation, the agency is required to show the

proposed action is cost-effective given the public health risk posed under each specific scenario.

Albert “Kell” Kelly, the former Oklahoma banker whom Pruitt put in charge of revamping Superfund, said in an interview that
Pruitt does not want “a shorteut of a remedy” with any case. “He wants to be sure that the remedy is a sound remedy for a long,
fong time.”

‘The agency is laying the groundwork to defend Pruitt’s decisions in court, Kelly said, with the administrator “trying to be very

judicious in what he does.”
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Kelly has faced questions about his qualifications for the job, given his lack of environmental experience and his $125,000 fine

Iast vear from the Federal Deposit Insurance Corp. The FDIC also banned him from future banking activity.

He declined to elaborate on the FDIC settlement but called it a “highly frustrating” experience “which 1 could go into in depth,

{but] 'm not sure that it’s wise to do that.”

As for his bona fides, “I never represented that I had an environmental science degree,” Kelly noted, saying his main job on

Superfund is to “bring parties together” and employ “management skills that, frankly, I've known for a long, long time.”

‘The upcoming decision on West Lake will test not only those skills but also Pruitt's promises.

Both companies now responsible for the Missouri landfill, Republic Services and Exelon Corp., have urged the EPA to avoid
widespread excavation that they say could stir up and spread dangerous pollutants, They back a solution similar to a George W.
Bush administration plan to cap and monitor the site, which would be several hundred million doliars cheaper. Protracted
litigation is likely if the agency rejects that idea.

‘The local activists who have spent years arguing for tougher action helieve they have greater leverage with the Tramp EPA.

“I have to give them eredit. The experience has been night and day different,” Dawn Chapman said. “I don’t know what decision

{Pruitt] is going to make at this site. But T do know that he will he the one to make it.”

% 26 Comments

Brady Dennis is a national reporter for The Washington Fost, focusing on the environment and public health issues.
% Follow @brady_dennis

and anather on Gongress, not to be confused with each other—and has worked for the Post since 1998,
W Follow @eilperin
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Senator BARRASSO. Senator Inhofe.

Senator INHOFE. Thank you, Mr. Chairman.

Since we were in the other committee, not able to be here at this
time, I was told there were a couple of things where you didn’t
have ample time to respond. Actually, there were two questions I
was going to ask; I am going to go ahead, since I didnt get a
chance to before. These were the subject matter that you didn’t
have time to respond to.

You have been vocal about the differences of the EPA being
about stewardship versus prohibition. We have been through a pe-
riod of prohibition. What is the difference, and how are you moving
EPA from a policy of prohibition to stewardship?

Mr. PrurTT. Well, I think it is something that the American peo-
ple, and I think this body, and as we do our work, we need to wres-
tle with what is true environmentalism. That is a very important
question. I think as we ask and answer that question, to your ques-
tion, Senator Inhofe, many look at that as a prohibition to say that
even though we have been blessed with natural resources to, again,
power the world and feed the world, that we put up fences and pre-
vent the development of those resources. We just never have done
that as a country. We have always been about implementing tech-
nology, innovation to achieve better outcomes as far as emission.

But the American people I think expect us to use the natural re-
sources, focus on stewardship, and not let prohibition be our aim.
So that is something we intend on talking about as an attitude as
we go through 2018, and getting back to basics in these core, fun-
damental areas that we have already talked about as far as show-
ing outcomes.

Senator INHOFE. What are some of the enforcement or response
efforts that you believe show that you take your role as a steward
of the environment under the law, that you take it seriously?

Mr. PRUITT. It is interesting, Senator Carper just made an entry
in the record as far as the Superfund, and saying that that is the
work of the previous Administration. Look, I mean, we take cases
that come to us that the previous Administration began. But I will
tell you, I am very proud of the work we have done over the last
year getting accountability with respect to Superfund.

As an example, in Houston, Texas—I mentioned this earlier—
there is a responsible party there that for years has simply put
rocks on top of a site that has dioxin. And I went into Houston with
our team in Region 6. We came up with a conclusion of $115 mil-
lion, and we are enforcing it. The company has been very much
barking or objecting to that. But we are given accountability with
respect to cleanup.

So, Senator Carper, I think we as a team, I am very, very proud
of the career employees as well as the appointees working together
to achieve better outcomes in the Superfund area. That is one ex-
ample of those.

Senator BARRASSO. Thank you, Senator Inhofe.

Senator CARPER. Could I just say something very briefly, this
will be part of my time. To that point, as I understand, there are
300 Superfund sites yet to be cleaned up. We have an Administra-
tion——

Mr. PrRUITT. More than that.
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Senator CARPER. Over 300 yet to be cleaned up. We have an Ad-
ministration that is asking for not more money to clean them up,
but actually less money.

That is all. I yield back.

Senator BARRASSO. I still have a little time from my round.

Yes, sir.

Mr. PRUITT. There is actually 1,340-plus sites across the country
that are yet to be remediated. Most of those sites have a respon-
sible party—a company— that polluted that is responsible that has
the money to do it. We have to have processes in place to hold
them accountable to get those cleanups occurring. That is our
focus, along with advising Congress on needs that we have on fund-
ing.

Senator BARRASSO. Senator Carper, we are going to head to Sen-
ator Merkley next.

Senator MERKLEY. Thank you.

Mr. Pruitt, you had talked quite a bit previously about having a
Red Team, Blue Team exercise to examine the issue of climate
change, global warming. Is that still part of your plan?

Mr. PRUITT. It is under consideration, Senator. The discussion is
not whether, there are questions that we know the answer to, there
are questions we don’t know the answer to. For example, what is
the ideal surface temperature in the year 2100 is something that
many folks have different perspective on. So that Red Team, Blue
Team exercise is an exercise to provide an opportunity to the
American people to consume information from scientists that have
different perspectives on key issues, and frankly could be used to
build consensus in this body.

As you know, the Clean Air Act that was amended in 1990, as
you look at it, many who are involved in that process recognize
that CO2 was not part of the discussion under Section 111. So we
have much work to do legally and procedurally. But this is still
under consideration.

Senator MERKLEY. So it is my understanding that the White
House has asked the agency not to go forward with the Red Team,
Blue Team.

Mr. PrurrtT. That is untrue.

Senator MERKLEY. So the public reports were incorrect?

Mr. PRUITT. In this instance, yes.

Senator MERKLEY. Thank you.

Well, I will say that the perception of the Red Team, Blue Team
was that your entire intention was to, on behalf of the Koch Broth-
er cartel, continue to mislead American people about the very sig-
nificant impacts of carbon pollution, casting doubt on established
science, contrary to your contention that you like to listen to sci-
entists. Is it in fact your sense that the scientific world is split
down the middle on this question of whether carbon dioxide is
warming the planet and causing significantly damage in many
ways to rural America, to our farming, to our fishing, and to our
forests?

Mr. PruITT. This idea, the Red Team, Blue Team exercise, did
not originate with me. It originated with the scientist from NYU
called Steve Koonin, who actually worked for the Obama adminis-
tration in the Department of Energy. This is something that we are
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considering based upon that original publication in the Wall Street
Journal.

Senator MERKLEY. I will be watching with interest whether you
conduct it, if you do conduct it, because you are a year in, and we
have not seen any evidence in a way that sheds additional informa-
tion on important issues, as you have suggested. Or it is just an-
other effort to confuse the public over well established scientific in-
formation.

Senator BARRASSO. Senator Merkley, thank you.

Senator Markey.

Senator MARKEY. Merkley, Markey. It took me 20 years to get
Volkley, Markey in Massachusetts out of my life. And now Jeff and
I have to have Merkley, Markey.

Senator INHOFE. Your time expired.

[Laughter.]

Senator BARRASSO. As you figure out your identity situation, I
would submit to the record, Superfund has been a priority under
Administrator Pruitt. Last week, the EPA announced a cleanup
agreement for the Nation’s largest Superfund site. The Montana
Standard is reporting, and I am going to submit this to the record,
“EPA Administrator Pruitt put both Butte and Anaconda, which is
a separate Superfund site, on the emphasis list last month.” This
means that both sites are being fast tracked for completion and
getting Pruitt’s “immediate and intense attention.” I would like to
enter this into the record, without objection, an article from the
Montana Standard, January 26th, 2018.

[The referenced information follows:]
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2/8/2018 EPA: Buite Hilt cleanup egreement reached | Local | mistandard.com

http://mtstandard.com/news/iocai/epa-butte-hili-cleanup-agreement-reached/article_798fec1c-1635-5b600-8c83-
2c01fb64e058.htmi

EPA: Butte Hill cleanup agreement reached

SUSAN DUNLAP susan.duniap@mtstandard.com Jan 26, 2018 Updated 14 hrs ago

EPA Regional Administrator Doug Benevento exhibits a book about a proposed Silver Bow Creek Headwaters Park
compiled by the Restore Our Creek Coalition during his presentation in Butte Friday afternoon. He said the
agreement in principle reached among the Butte Hill negotiators makes Restore Our Creek’s vision "achievable.”

Watiter Hinick, The Montana Standard

} butte-hill-ch icie_798fecc-1635-5000-8c83-2c01fb64e058.hmi 113
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2/8/2018 EPA: Butle Hill cleanup agreemant reached | Local | mistardard.com
The Environmental Protection Agency has reached a milestone agreement with all the
parties on the Butte Hill Superfund cleanup, it announced Friday.

EPA has set a goal of having all the work on the nation's largest Superfund site complete
by the end of 2024. That would initiate the delisting process from the National Priorities
List.

The most notorious part of the larger Silver Bow Creek/Butte Area Superfund site —
the Berkeley Pit — is included in that plan. That will "lift the stigma" of being a
Superfund site, EPA Regional Administrator Doug Benevento said before a packed
house Friday at the Butte-Silver Bow Public Archives.

EPA and the state are also working to bring "sunshine" to this week's agreement on the
Butte Hill. Because of a federal court gag order, the 12 years' worth of talks over the
Butte Hill have all taken place behind closed doors.

Benevento hopes to adjust that court order around the agreement so the people of Butte
can know the details. Dan Villa, the state's budget director, said during the public
meeting that the state would be talking to Judge Sam Haddon to see if the court order
could be "loosened" as soon as possible.

Benevento gave a general time frame of spring or summer as to when he wants to see
that accomplished.

He said all the parties involved agree that the public should be allowed to know more.

pa-butte-hifl-cl p- ticle_798fectc-1635-5b00-8c83-2c01fbB4e058.himi
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2/8r2018 EPA; Butte Hifi cieanup agreement reached | Local | mtstandard.com
The confidentiality order affected how much Benevento could say about what the
agreement actually means for Butte during his 1 %-hour presentation. (See information
box.)

But there will be a public process, giving residents an opportunity to weigh in on the
details before anything becomes formalized and concrete, Benevento said. EPA doesn't
expect the agreement to reach the final stage of getting signatures from all parties to the
agreement until the end of 2018.

‘What EPA did reveal during the meeting is that there will be infrastructure built to
control storm water along the creek. He specifically mentioned the tailings waste along
George Street as well as Buffalo Gulch and Grove Gulch. Buffalo Gulch empties at
Silver Bow Creek just east of South Montana Street. Grove Gulch reaches Silver Bow
Creek just east of the Lexington Avenue Bridge.

The state has long maintained that all of these areas are problem spots where heavy
metals are getting into the waterway.

Whether removal of the much-fought-over Parrot tailings — more than 100-year-old
mining and smelting waste buried behind the Butte Civic Center — is part of the deal is
unknown. But Benevento's list of what he could say will be done includes removing
contaminated sediment, streambanks, and adjacent floodplain materials along Silver
Bow Creek and Blacktail Creek.

That at least appears to suggest that additional issues such as Blacktail Berm, which is
behind the Chamber of Commerce, and the Parrot tailings will be addressed under this
agreement.

‘When Montana Standard editor David McCumber asked if the agreement addresses the
"knowledge gap" that exists between now and 2006, when the cleanup's general terms
were laid out in a record of decision, Montana Superfund Unit Manager Joe Vranka said
he believed this week's agreement "satisfies everybody."

The state never agreed with the 2006 document because it said contamination flowing
from the Parrot tailings waste would not reach Silver Bow Creek for 200 years. The

state demonstrated in 2012 that the contamination was already 80 percent of the way to
------ butte-hili-cl P ticle_786%ec1 c-1635-5b00-8c83-2c01/b64e058. htmt I3
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2/8/2018 EPA: Butte Hiil cleanup agreement reached | Local | mistandard.com

Blacktail Creek.

Even if all the details are unknown, reaching the agreement is a major milestone in the
35-year-long cleanup of Silver Bow Creek and Butte. The confidential talks have
included EPA, Atlantic Richfield Company, the county, the railroads, and state agencies.

Patricia Gallery, commercial director for Atlantic Richfield, traveled in from BP's
Houston headquarters this week to participate in the talks. Atlantic Richfield is a
subsidiary of oil giant BP. Gallery attended Benevento's presentation.

Gallery told The Montana Standard after the meeting that Atlantic Richfield has done
"an enormous amount of work."

"But we recognize the job isn't done," she said. "We have a long way to go, but this is
the final framework to finishing the remedy."

After so many years of a stalemate, the agreement comes just three months into
Benevento's tenure in the top job for Region 8. Benevento made Butte's Superfund
cleanup a priority as soon as he took his position in October.

EPA Administrator Scott Pruitt put both Butte and Anaconda, which is a separate
Superfund site, on his "emphasis list" last month. That means that both sites are being
fast-tracked for completion and are getting Pruitt's "immediate and intense attention.”

"Cleaning up America's most contaminated sites has been a priority since the get-go of
this administration, and the Silver Bow Creek Butte Area is no exception," Pruitt said
this morning. "Today, EPA is taking the necessary steps to ensure a full, protective
cleanup for these Montana communities to achieve better environmental and health
outcomes.”

Many of EPA's most outspoken critics expressed cautious hope after the meeting's end
Friday. While Benevento stressed that EPA can't always "say yes" and that there are
limitations to what the federal agency can accomplish, he said that the current

pa-butte-hil-cl p-ag icie_798fec1c-1635-5b00-8¢83-2c01fb640058.htmi 413
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2/8/2018 EPA: Butte Hill cleanup agreemant reached | Locai | mistandard.com
agreement “enables" the vision Restore Our Creek Coalition has long held at the heart of
its mission —- to remove the hazardous waste from Texas Avenue to George Street and
construct a meandering creek through the center of the Flat.

Restore Our Creek Coalition spokesperson Northey Tretheway told the Standard after
the meeting that he is "encouraged" by what he saw and heard during Benevento's
presentation Friday.

Sister Mary Jo McDonald, who is a member of Silver Bow Creek Headwaters Coalition,
said she is "very hopeful.”

Retired state Project Manager Joe Griffin said he is "pleased.”
"They laid out a real road map," Griffin said.

Benevento said he set the goal for all the cleanup work to be complete in the
approximately 30-mile Superfund site by 2024 so that the Butte public could hold him
accountable for that goal.

And if he is no longer on the job in 2024, the community can hold the next region
administrator accountable for that timeline, he said. Benevento was appointed by
President Donald Trump.

Butte-Silver Bow Chief Executive Dave Palmer said he believes the public "will be
pleased” once all the details are known and that reaching the agreement this week
"brings a little bit of finality” to the process.

pa-butte-hill-cleanup icke_796fec10-1635-5b00-8c83-2c01 b84a058.htmi 513
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"This is a good, comprehensive cleanup, and it insulates the taxpayers,” Palmer said.

Gov. Steve Bullock, who made removing the Parrot tailings a priority two years ago,
spoke of the sense of "certainty" this agreement brings.

"Butte has deserved certainty and action for decades, and I could not be more pleased
that today, together with the EPA, we are delivering on both,” Bullock said. "The
citizens and community of Butte can finally rest assured we are on a path to get the job
done once and for all.”

Sen. Jon Tester, a Democrat, said via email that "this deal was a long time coming for
Butte."

"I commend all the parties involved for working together to find a solution. I will hold
the EPA accountable to deliver on its word and will work with the folks on the ground to
ensure a transparent and efficient cleanup for Butte. The people of Butte America will
ultimately be the judge of this agreement,” Tester said in writing.

Sen. Steve Daines, a Republican, called the agreement "an important development for
the Butte Superfund site."”

"The people of Butte have waited long enough for this milestone. I will continue
fighting to ensure Montana Superfund sites make the progress they need,” Daines said
via email.

Congressman Greg Gianforte, a Republican, called the announcement "a positive step in
the effort to clean up Superfund in Butte." Benevento gave credit to Montana's elected
officials for EPA's focused attention on Butte.

Benevento called reaching the agreement not the end, but the beginning. He said that if
the agency can't get to the final agreement with signatures, EPA will issue an order to
Atlantic Richfield, so the work will get done one way or another.

Benevento also stressed he wants EPA to do a better job of communicating in a way that
works for Butte.

butte-hifi-cf P icla_796fecic-1635-5000-8c83-2¢01fb646058.him) 813
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"This presentation is about starting a conversation," he said. "We won't be strangers.”

What the agreement says

While EPA Region Administrator Doug Benevento could not give details of what the agreement in principle
means for Butte, he gave some general conceptual ideas. This is what Benevento outlined during Friday's
présentation at the Butte-Silver Bow Public Archives:

» Additional stormwater controls at locations along upper Silver Bow Creek {Northside Tailings, Diggings
East), at Buffalo Gulch, and at Grove Guich.

« Removal of contaminated sediments, streambanks, and adjacent floodplain materiais along Sitver Bow Creek
and Blacktail Creek,

« Capture and treatment of additional contaminated groundwater along Biacktail Creek.

= Additional reclamation and capping work for waste sources under the Butte Reclamation Evaluation System
for unreciaimed and insufficiently reclaimed source areas.

« A consent decree (the agreement) provides for agreement on cieanup and resoives legal disagreements.

« There will be public input for cleanup decisions and designs.

MORE INFORMAT{ON

apa-butte-hilt-cleanup- ticle_788fec1c-1635-5b00-8c83-2c0 1846058, htmi 7/13
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Senator MARKEY. Thank you, Mr. Chairman; I appreciate it.

Mr. Pruitt, it is my understanding that the EPA has finalized its
conclusion that formaldehyde causes leukemia and other cancers,
and that that completed new assessment is ready to be released for
public review. But it is still being held up.

Can you give us a status update as to the EPA’s handling of the
formaldehyde issue and the conclusion that it in fact does cause
leukemias and other cancers?

Mr. PRUITT. My understanding is similar to yours, but I will con-
?I‘m that and provide the information to you from the program of-
ice.

Senator MARKEY. Will you commit to releasing that report, which
is already completed, in a short period of time once you have re-
viewed it, if in fact meets the standards which your EPA staff has
already established that it does cause

Mr. PRUITT. Senator, I commit to you that I will look into that
and make sure your office is aware of what we have and when we
can release it.

Senator MARKEY. Can you get me an answer within 10 days?

Mr. PRUITT. Yes.

Senator MARKEY. Thank you.

And I have also sent you over a series of letters seeking informa-
tion about several different policies and processes that have been
put in place at the EPA. I have not received any response to those
letters. I would ask that you also look at those letters and provide
a response in the shortest possible time.

Mr. PruiTT. My very handy staff behind me indicates that we
provided answers to 100 questions 1 week ago. So if there are addi-
tional questions beyond the 100 that you have already submitted,
we will get that to you.

Senator MARKEY. OK, great, thank you.

Senator BARRASSO. Administrator Pruitt, last month I sent you
a letter encouraging the EPA to withdraw its proposed rule on in
situ uranium recovery, ISR.

Mr. PRUITT. I am sorry; I didn’t hear you, Chairman.

Senator BARRASSO. Last month, I sent you a letter, EPA a letter,
asking the EPA to withdraw its proposed rule on its in situ ura-
nium recovery, ISR. The thing that is interesting about this rule,
this is a rule that the Obama administration proposed on January
19th, 2017, 1 day before President Obama left office.

Since then, the Nuclear Regulatory Commission has come out—
our Nation’s principal regulator on these activities—and has stated
there is no health or safety justification for this rulemaking by the
EPA that came out 1 day before President Obama left office. The
Nuclear Regulatory Commission went on to say, in almost 40 years
of operational experience, Nuclear Regulatory Commission staff is
aware of no documented instance of ISR, in situ uranium recovery,
wellfield being a source of contamination of an adjacent or nearby
aquifer or of a non-exempt portion of the same aquifer in which the
ISR activities are being conducted. No documented instance.

Wyoming produces more uranium than any other State. Uranium
production is vital to our energy and national security. When can
we expect the EPA to decide whether or not to scrap this unneces-
sary regulation?
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Mr. PrUITT. I will get information on that, Mr. Chairman, very
quickly, and get it back to your office. I am not sure of the timing
presently.

Senator BARRASSO. Senator Carper, do you have a final round of
questions? I have one final question.

Senator CARPER. I do. I would ask unanimous consent, since no
one else is going to come to have 5 minutes to ask these questions.

Senator INHOFE. Reserving the right to object, say that again?

Senator CARPER. Since no one else appears to be going to arrive,
I would ask that I have 5 minutes to ask my last round of ques-
tions. And if Senator Inhofe would like to have another 3 minutes
or so, that is fine by me. Whatever time the Chairman wants.

Senator INHOFE. Since I have been at the other committee hear-
ing, have you had your second round? Are you taking your second
round?

Senator CARPER. No, I have not.

Senator BARRASSO. He is taking a second round.

Senator CARPER. And you want to turn that into a 5 minute
round?

Senator INHOFE. I object.

Senator CARPER. Why, thank you.

We have something called the Golden Rule—yes, go ahead.

Senator MARKEY. Just for 20 seconds, if the gentleman would
yield. I just checked with my staff and there has been no answer
to the questions which I posed to you, Mr. Administrator. So I
would ask, again, that you respond to me in a timely fashion.

Senator CARPER. There is something called the Golden Rule, al-
most every Thursday when we gather in Senator Inhofe’s office, we
meet with the chaplain of the U.S. Senate, and he reminds us to
treat other people the way we want to be treated. It is not only ap-
propriate in a forum like this, it is also appropriate when we are
considering pollution that is put up in the air in States to the west
of downwind States, including all of us who live on the east coast.

To the extent that this EPA and this Administration believes
that the Golden Rule is a good idea, I would ask that you consider
applying the Golden Rule when it comes to cross-border pollution.
When I was Governor of Delaware, I could literally shut down my
State’s economy—all the cars, vans, trucks off the road, shut down
all of our businesses—we would still have been out of compliance
for clean air because of all the stuff that is put up in the air in
other States.

I don’t like that, and frankly, I am not sure I like being denied
the opportunity to actually go from 2 minutes to 5 minutes when
we have plenty of time.

Senator INHOFE. Listen

Senator CARPER. No, I will not.

Senator INHOFE. Mr. Chairman, since we have been, my name
has been referred to, let me just respond and say that there are
four committee hearings at the same time today. We are trying to
balance. And if you continue one going longer, the ones who suffer,
you are punishing, are the ones who have not had ample to time
to even their first round of questioning in some of the other com-
mittees. So in sense of fairness, I would like to—there is going to
be an end to this sometime.
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Senator CARPER. Mr. Chairman, I want to ask unanimous con-
sent to submit to the record the history of the Obama EPA’s years
long process to address the Waters of the U.S. Rule. This included
hundreds of meetings across the country, including one in Dela-
ware involving EPA, Army Corps of Engineers, farmers and build-
ers. I think over 100, there were over a million public comments
that were received during the course of the years long activity. 1
am told that those million or so comments were actually responded
to.

Senator BARRASSO. Without objection.

[The referenced information follows:]
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INTRODUCTION

1. In 2015, following a multi-year comment process and extensive
scientific analysis, the agencies promulgated the Clean Water Rule to clarify which
waters are protected by the Clean Water Act (CWA or Act), streamline and
strengthen enforcement of antipollution laws, and protect the health and safety of
this country’s natural resources and drinking water supply.

2. The agencies have now suspended the Clean Water Rule—without
consideration of the extensive scientific record that supported it or the
environmental and public health consequences of doing so—by adding a new
“applicability date” that delays the rule’s applicability for two years and reinstates
the definition of “waters of the United States” from the 19805 (Suspension Rule).

3. Reverting to the definition that pre-dated the 2015 Clean Water Rule
is a wholesale, substantive redefinition of “waters of the United States” under the
Act. The agencies have undertaken this redefinition with inadequate public notice
and opportunity for comment, insufficient record support, and outside their
statutory authority, illegally suspending a rule that became effective more than two
vears ago. And the agencies have codified this expansive redefinition under the
guise of merely “preserving the status quo.”

4. Accordingly, the States seek a declaration that the Suspension Rule 15

unlawful and an order vacating it.
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NATURE OF THE ACTION

5. On February 6, 2018, the agencies issued the Suspension Rule,
effectively repealing the agencies’ 2015 Clean Water Rule by suspending the
applicability of the Clean Water Rule for two years and replacing it with pre-
existing regulations. Definition of “Waters of the United States”—Addition of an
Applicability Date to 2015 Clean Water Rule, 83 Fed. Reg. 5200 (Feb. 6, 2018)
(Suspension Rule). The agencies promulgated the Suspension Rule in violation of
the Administrative Procedure Act, 5 U.S.C. § 551 et seq. (APA) by failing to provide
an opportunity for the States and general public to comment on the merits of either
the Clean Water Rule or the preexisting regulations replacing it, by failing to
consider the merits of either the Clean Water Rule or the preexisting regulations,
and by failing to consider the substantive environmental and public health effects of
their actions.

6. The CWA prohibits the discharge of pollutants, including dredged or
{ill material, into “the waters of the United States” unless authorized by a permit

issued by EPA or the Army Corps. 33 U.S.C. §§ 1311(a), 1342, 1344, 1362(6),(12),

1362(7).
7. The Clean Water Rule, which took effect on August 28, 2015, defined

“waters of the United States” to include both navigable waters and waters that
impact the chemical, physical and biological integrity of navigable waters. Clean
Water Rule: Definition of “Waters of the United States,” 80 Fed. Reg. 37,054 (June

29, 2015). The definition was intended to address ambiguities in preexisting
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regulations (1980s regulations) by establishing a “clearer, more consistent, and
easily implementable” definition of protected waters, thus reducing the need for
burdensome, case-specific jurisdictional determinations. Id. at 37,054, 37,056-57.

8. The definition of waters of the United States is of fundamental
importance to achieving the Act’s overarching objective “to restore and maintain the
chemical, physical, and bioclogical integrity of the Nation’s waters,” 33 U.S.C.
§1251(a), because it establishes which waters are protected by the Act and are
therefore subject to the Act’s prohibition against discharges of pollutants, including
dredge and fill material, without a permit.

9. The Clean Water Rule protected the States’ environmental interests by
strengthening and clarifving CWA protections of waters within the States’
jurisdictions and by helping to ensure that pelluted water from other states did not
flow into their waters. The Suspension Rule harms the States” waters by limiting
the Act’s protections and by making implementation of the Act more difficult. The
Suspension Rule also imposes economic burdens and costs upon the States and
harms their proprietary interests.

10.  The Clean Water Rule rests upon a massive factual record. It was
developed with an extensive multi-year public outreach that elicited over one
million public comments. 80 Fed. Reg. at 37,0566-57. Consistent with the Act, the
Clean Water Rule is based on the best peer-reviewed science and protects waters
that if polluted are likely to have significant adverse impacts on the integrity of

downstream waters.
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11. The Suspension Rule adds an “applicability date” of February 6, 2020
to the Clean Water Rule, thus suspending the Clean Water Rule. See 83 Fed. Reg.
at 5208, [t replaces the Clean Water Rule with the 1980s regulations. Id. at 5201.

12, In promulgating the Suspension Rule, the agencies have violated the
APA. The agencies’ promulgation of the Suspension Rule exceeds the agencies’
statutory jurisdiction, authority, and limitations, and is short of statutory right (5
U.S.C. § 706(2)(C)); violates the APA’s procedural requirements (5 U.S.C.
§ 706(2)(D)); and is otherwise arbitrary, capricious, an abuse of discretion and not i1
accordance with law (5 U.S.C. § 706(2)(A)) because:

a) neither the CWA nor the APA, 5 U.S.C. § 705, authorized the
agencies to suspend the Clean Water Rule for at least two years;

b) the agencies denied the public a meaningful opportunity to
comment on the Suspension Rule by (i) instructing the public not to comment on the
law and the facts justifying the Clean Water Rule or the 1980s regulations that
replace it, and (ii) providing a comment period that was too short for an important
and complex rule;

c) the agencies acted arbitrarily and capriciously and without a
rational basis because (i) they failed to consider whether or how the Suspension
Rule would meet the Act’s objective of restoring and maintaining the integrity of the
Nation’s waters; (it) they failed to consider the law and facts justifying the Clean
Water Rule or its replacement with the 1980s regulations; (iii) they ignored or

countermanded, without recasoned explanation, key factual and scientific findings

Ut
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that they themselves reached just a few years earlier when they promulgated the
Clean Water Rule to replace the 1980s regulations; (iv) they failed to reasonably
discuss or consider alternatives; and (v) they failed to articulate a rational
explanation for the Suspension Rule.
JURISDICTION AND VENUE

13.  This action raises federal questions, and the Court has subject matter
jurisdiction pursuant to 28 U.S.C. § 1331 and 5 U.S.C. § 702. The States seek
declaratory and injunctive relief pursuant to 28 U.S.C. §§ 2201, 2202, and 5 U.S.C.
§ 701 et seq.

14.  Venue is proper within this federal district, pursuant to 28 U.S.C.
§§ 1391(b) and 1391(e), because plaintiff State of New York resides within the
district and defendants reside or may be found there.

THE PARTIES

15.  Plaintiffs are sovereign states of the United States of America, except
for the District of Columbia, which is a municipal corporation. Plaintiffs bring this
action as parens patriae on behalf of their citizens and residents to protect public
health, safety, welfare, their waters and environment, and their general economies.
Each plaintiff also brings this action in its own sovereign and proprietary
capacities.

16. Defendant E. Scott Pruitt is sued in his official capacity as

Administrator of EPA.
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17.  Defendant EPA is the federal agency with primary regulatory
authority under the CWA Act.

18.  Defendant Ryan A. Fisher is sued in his official capacity as Acting
Assistant Secretary of the Army for Civil Works within the Army Corps.

19.  Defendant Army Corps has primary regulatory authority over the Act’s
Section 404 permit program for dredge and fill permits, codified at 33 U.S.C. § 1344,

STATUTORY AND REGULATORY FRAMEWORK

Suspension of a Final Regulation

20.  Federal agencies may only act in accordance with specific statutory
authority granted to them by Congress.

21.  The CWA does not grant EPA or the Army Corps authority to suspend
a final regulation.

The Administrative Procedure Act

22, Federal agencies are required to comply with the APA’s rulemaking
requirements.

23.  Under the APA, a federal agency must publish notice of a proposed
rulemaking in the Federal Register and “shall give interested persons an
opportunity to participate in the rule making through submission of written data,
views, or arguments.” 5 U.S.C. § 553(b), (c).

24, “[Rjule making” means “agency process for formulating, amending, or

repealing a rule.” Id. § 551(5).
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25.  The opportunity for public comment under 5 U.S.C. § 553(c) must be
meaningful, which means that the agency must allow comment on the relevant
issues and provide adequate time for comment. A short comment period for an
important and complex rule is insufficient.

26.  An agency may only issue a rule after “consideration of the relevant
matter presented” in public comments. 5 U.S.C. §§ 553(c).

27.  An agency must publish a rule in the Federal Register “not less than
30 days before its effective date” except pursuant to certain exceptions, including
good cause shown. 5 U.S.C § 553(d).

28.  The APA does not authorize an agency to delay the effective date of a
rule after the effective date has passed. See 5 U.S.C. § 705.

29.  The APA does not require a rule to have an “applicability date.”

30. The APA authorizes this Court to “hold unlawful and set aside agency,
findings and conclusions” it finds to be “arbitrary, capricious. an abuse of discretion,
or otherwise not in accordance with law.” 5 U.S.C. § T06(2)(A).

31. The APA also authorizes this Court to “hold unlawful and set aside
agency” rules adopted “without observation of procedure required by law.” 5 U.S.C.
§ 708(21(D).

The Clean Water Act

32.  The Act's “objective . . . is to restore and maintain the chemical,

physical, and biological integrity of the Nation's waters.” 33 U.S.C. § 1251(a).
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33.  The Act’s central requirement is that pollutants, including dredged
and fill materials, may not be discharged from point sources into “navigable waters”
without a permit. Id. §§ 1311(a). 1342, 1344, 1362(12). “Navigable waters” are
defined as “the waters of the United States, including the terrtorial seas.” Id.
§1362(7). The Act does not define “waters of the United States.” Permits control
pollution at its source, and discharges of pollutants, including dredged and fill
materials, into waters of the United States are prohibited unless they are in
compliance with permit requirements. See id. § 1311(a); S. Rep. No. 92-414 at 77
(1972) (“{1]t 1s essential that discharge of pollutants be controlled at the source.”).

34. Permits for the discharge of dredged and fill materials into waters of
the United States are issued by the Army Corps under Section 404 of the Act,
unless a state is authorized by EPA to operate this permit program for discharges
within its borders. 33 U.S.C. § 1344(a), (h). Permits for the discharge of other
pollutants are issued by EPA under Section 402 of the Act, unless EPA authorizes a
state to operate this permit program for such discharges within its borders. 33
U.S.C. § 1342(a). (b).

35. Before the CWA was amended in 1972 to require that point sources
have permits, water pollution controls targeted the pollution in receiving water
bodies without specifically regulating the pollution sources. That made it difficult
for the agencies and states to take action against polluters. Without the permit
program agencies had to “work backward from an overpolluted body of water to

determine which point sources are responsible and which should be abated.”
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Environmental Protection Agency v. State Water Resources Control Bd., 426 U.S.
200, 204 (1976).

36.  The Act’s permitting programs make enforcement simpler, only
requiring proof that pollutants are discharged to a water of the United States from
a point source in violation of a permit’s terms (or without a permit).

37.  The Act also establishes minimum pollution controls that are
applicable nationwide, creating a uniform “national floor” of protective measures
against water pollution. 33 U.S.C.. §§ 1344(h)(1), 1370. Under the CWA, states are
free to rise above this nationwide floor by implementing their own more stringent
controls. See id. § 1370(1).

38.  Because many of the Nation’s waters cross state boundaries, and it is
difficult for downstream states to control pollution sources in upstream states, the
Act’s nationwide controls are crucial for protecting downstream states from
pollution originating outside their borders. Without those nationwide controls,
upstream states can impose less stringent standards on point sources in their
states. Those less stringent contrels would harm the environmental and
proprietary interests of downstream states. In addition, downstream states would
be at a competitive disadvantage if they must impose more stringent controls than
upstream states to protect the downstream states’ waters and safeguard public

health and welfare.

10
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The 1980s Regulations

39.  The agencies have defined “the waters of the United States” through
regulation.

40.  In 1977, the Army Corps issued regulations defining “waters of the
United States.” 42 Fed. Reg. 37,144 (July 19, 1977). EPA promulgated a revised
definition in 1980, 45 Fed. Reg. 85,336, 85,346 (Dec. 24, 1980), and the Army Corps
promulgated the very same definition in 1982, 47 Fed. Reg. 31,794 (July 22, 1982).

41.  The 1980s regulations defined the “waters of the United States” to
cover (1) waters used or susceptible of use in interstate or foreign commerce (i.e., for
transportation by vessels), commonly referred to as navigable-in-fact or
“traditionally navigable” waters, (2) interstate waters, (3) the territorial seas, and
(4) impoundments of jurisdictional waters, as well as other waters having a nexus
with interstate commerce.

42.  The regulatory definition remained essentially unchanged until 2015,
when the agencies promulgated the Clean Water Rule.

43.  Stakeholders have long criticized the 1980s regulations, as applied by
the agencies, for their lack of clarity and consistency. See 82 Fed. Reg. 34,899,
34,901: 80 Fed. Reg. at 37,054. The regulations resulted in many complex case-by-
cagse determinations by the agencies throughout the country, and led to confusing
and inconsistent interpretations by the agencies and the federal courts as to which

waters are “waters of the United States,” and therefore within the Act’s protections.
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44.  The Supreme Court interpreted “waters of the United States” in
Rapanos v. United States, 547 U.S. 715 (2006) (Rapanos), where a property owner
challenged the Army Corps’ determination that he improperly filled wetlands
without a permit. Justice Scalia, writing for a plurality of the Court, defined waters
covered by the statute to include relatively permanent, standing or continuously
flowing bodies of water connected to traditional navigable waters (i.e., navigable-in-
fact waters), as well as wetlands with a continuocus surface connection to traditional
navigable waters. 547 U.S. at 739. Justice Kennedy’s concurring opinion set forth
the “significant nexus” standard: if a wetland or water significantly affects the
integrity of other waters “more readily understood as ‘navigable,” it is protected by
the Act. Id. at 780.

45.  After Rapanos, the lower federal courts continued to grapple with how
to apply the 1980s regulations.
THE CLEAN WATER RULE

46.  To remedy the ambiguity of the 1980s regulations, the agencies
promulgated the Clean Water Rule, which defined “waters of the United States”
under the Act based on “the text of the statute, Supreme Court decisions, the best
available peer-reviewed science, public input, and the agencies’ technical expertise
and experience.” 80 Fed. Reg. at 37,055. The Clean Water Rule became effective on
August 28, 2015. Id. at 37,054,

47. When the agencies promulgated the Clean Water Rule, they found that

the 1980s regulations:
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did not provide the public or agency staff with the kind of
information needed to ensure timely, consistent, and
predictable jurisdictional determinations. Many waters
are currently subject to case specific jurisdictional
analysis to determine whether a “significant nexus”
exists, and this time and resource intensive process can
result in inconsistent interpretation of CWA jurisdiction
and perpetuate ambiguity over where the CWA applies.
As a result of the ambiguity that exists under current
regulations and practice following these recent [court]
decisions, almost all waters and wetlands across the
country theoretically could be subject. to a case-specific
jurisdictional determination.

Id. at 37,056.

48.  The agencies explained that:

The purposes of the [Clean Water Rule] are to ensure
protection of our nation’s aquatic resources and make the
process of identifying ‘waters of the United States’ less
complicated and more efficient. The rule achieves these
goals by increasing CWA program transparency,
predictability, and consistency . . . with increased
certainty and less litigation.

79 Fed. Reg. at 22,190.

49.  The Clean Water Rule establishes clear categories of waters within the
CWA'’s jurisdiction as well as categories that are excluded from the CWA's
jurisdiction, thereby reducing the need for case-specific jurisdictional
determinations. 80 IFed. Reg. at 37,056.

50.  The Clean Water Rule employs the “significant nexus” standard,
consistent with Justice Kennedy’s concurrvence in Rapanos.

51.  The agencies performed rigorous scientific review in crafting the Clean

Water Rule to define jurisdictional waters as those waters that have a “significant

1
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nexus” with the integrity of downstream navigable-in-fact waters. See id. at 37,057.
In particular, they relied on a comprehensive report prepared by EPA’s Office of
Research and Development, entitled “Connectivity of Streams and Wetlands to
Downstream Waters: A Review and Synthesis of the Seientific Itvidence” (Science
Report), which reviewed more than 1200 peer-reviewed publications. The agencies
also relied on EPA's Science Advisory Board's independent review of the Science
Report. Id.

52.  In developing the Clean Water Rule, the agencies also prepared an
economic analysis of their proposed action. See id. at 37,101.

53. In developing the Clean Water Rule, the agencies clarified and
tightened the definition of waters of the United States to cover waters with
significant effects on the integrity of downstream waters and to exclude others
lacking such effects.

54.  The Clean Water Rule, reflecting longstanding consensus views of the
agencies and stakeholders, retained several categories of protected waters from the
1980s regulations: (1) waters used or susceptible of use in interstate or foreign
commerce (i.e., for transportation by vessels), commonly referred to as navigable-in-
fact or “traditionally navigable” waters, (2) interstate waters, (3) the territorial seas,

and (4) impoundments of jurisdictional waters.

Y U.S. EPA, Connectivity of Streams and Wetlands to Downstream Waters: A Revicie and Synihesis of
the Scientific Evidence (Final Report), EPA/600/R-14/475F (Washington, D.C. 2015), available at
https:/cfpub.epa.govinceairisk/recordisplay cfm?deid=296414.

14
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55.  The agencles found that many waters not specifically listed in the
19808 regulations have a significant nexus to downstream waters, including
headwater stream tributaries and certain waters in floodplains. In reliance on their
scientific findings, the agencies expressly included such waters within the Clean
Water Rule’s protections.

56.  The agencies explained that “wetlands and open waters in floodplains
of streams and rivers and in riparian areas . . . have a strong influence on
downstream waters,” 79 Fed. Reg. at 22,196, and “[t]he body of literature
documenting connectivity and downstream effects was most abundant for
riparian/floodplain wetlands,” Technical Support Document for the Clean Water
Rule: Definition of Waters of the United States, May 27, 2015, Docket Id. No. EPA-
HQ-OW-2011-0880, at 104.

57.  Inapplying the significant nexus test, the Clean Water Rule also
supplied precise definitions missing from the 1980s regulations for “tributaries” and
“adjacent” waters protected by the Act, and definttions of waters not protected,
thereby reducing the need for complex case-by-case administrative decisions and
judicial review. The Clean Water Rule protected “adjacent waters,” including those
found within 100 feet of certain other covered waters or within specified portions of
100-year floodplains.

58.  States, trade associations, environmental organizations, and others
challenged the Clean Water Rule in several federal district courts and federal courts

of appeals. Before becoming EPA Administrator, defendant E. Scott Pruitt, as
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Oklahoma Attorney General, brought challenges to the Clean Water Rule, claiming
that it exceeded the agencies’ statutory and constitutional authority.

59.  The petitions in circuit courts were consolidated in the Sixth Circuit,
which issued a nationwide stay of the Clean Water Rule pending resolution of the
merits. Ohio v. United Stales Army Corps of Eng’rs (In re EPA & DOD Final Rule),
803 F.3d 804 (6th Cir. 2015). In a ruling sub nom. Murray Energy Corp. v. United
States Dep’t of Def., 817 F.3d 261 (6th Cir. 2016), the Sixth Circuit subsequently
determined that it had jurisdiction over the petitions rather than the district courts.

60.  The district court actions challenging the Clean Water Rule were
dismissed or stayed pending resolution of proceedings in the Sixth Circuit and
Supreme Court.

61.  On January 22, 2018, the Supreme Court held unanimously that the
Sixth Circuit lacked jurisdiction over the petitions for review challenging the Clean
Water Rule and remanded the case to that court to dismiss the petitions for lack of
jurisdiction. Nat’l Ass’n of Manufacturers v. Department of Defense, No. 16-299,
2018 U.S. LEXIS 761, at *31-*32 (Jan. 22, 2018).

THE PROPOSED REPEAL RULE

62.  InJuly 2017, the agencies published a proposed rule to rescind the
definition of “waters of the United States” contained in the 2015 Clean Water Rule,
and replace it with the pre-existing definition contained in the 1980s regulations.
See Proposed Rule, Definition of “Waters of the United Stuates” - Recodification of

Pre-Existing Rules, 82 Fed. Reg. 34,899 (July 27, 2017) (the Proposed Repeal Rule).
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The agencies characterized this proposal as the first step in a two-step process, with
the second step to be a subsequent notice-and-comment rulemaking to re-evaluate
the substantive definition of “waters of the United States.” Id. at 34,901. The
agencies called this proposal an “interim measure pending substantive rulemaking.”
and indicated that they were not seeking public comments concerning the pre-2015
definition of “waters of the United States, id. at 34,903 (agencies “are not soliciting
comment on the specific content of those longstanding regulations™ or “issues
related to the 2015 [Clean Water] Rule,” id. They also made clear that the Proposed
Repeal Rule was not based on a substantive review of the definition of waters of the
United States. Id.

63.  The agencies stated that they were proposing to rescind the 2015
definition because, in the event that the Supreme Court ruled that the Sixth Circuit
did not have original jurisdiction to review the Clean Water Rule, the Sixth Circuit's
nationwide stay of the Clean Water Rule would be dissolved, leading to
“inconsistencies, uncertainty, and confusion.” Id. at 34,902. The agencies indicated
that the Clean Water Rule would still be preliminarily enjoined in thirteen states
pursuant to an order of the district court for North Dakota, but would apply in the
rest of the nation. Id. at 34,902-03. They also expressed concern that other district
court actions “would likely be reactivated.” Id. at 34,903.

64.  The agencies invited comments for the Proposed Repeal Rule through
August 28, 2017. Id. at 34,899. They subsequently extended the comment period

through September 27, 2017, See “Definition of ‘Waters of the United States’—
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Recodification of Pre-Existing Rules; Extension of Comment Feriod,” 82 Fed. Reg.
39,712 (Aug. 22, 2017).

65.  The agencies received over 680,000 comments on the Proposed Repeal
Rule. They have not yet issued a final rule as part of the Proposed Repeal Rule
rulemaking process.

THE SUSPENSION RULE

66.  After the comment period closed on the Proposed Repeal Rule, and
without further action on that proposal, the agencies published a different proposal
to modify the 2015 Clean Water Rule—this time, by proposing to add an
“applicability date” to the 2015 Clean Water Rule of “two yvears from the date of
final action on this proposal.” Proposed Rule, Definition of “Waters of the United
States” - Addition of an Applicability Date to 2015 Clean Water Rule, 82 Fed. Reg.
at 55,542 (Nov. 22, 2017) (the Proposed Suspension Rule).

67. An earlier version of the Proposed Suspension Rule announced by the
agencies sought to delay the effective date of the Clean Water Rule—which was
August 28, 2015—+to a date two years from finalizing the proposed rule. The
published version of the Proposed Suspension Rule instead characterized the delay
as an “addition of an applicability date” to the Clean Water Rule.

68.  The agencies did not withdraw the Proposed Repeal Rule upon
publication of the Proposed Suspension Rule; rather, they stated that the Proposed

Repeal Rule “remains under active constderation.” Id. at 55,543.
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69.  As with the Proposed Repeal Rule, the agencies characterized the
Proposed Suspension Rule as an interim measure prior to their anticipated “Step
Two” rulemaking for developing a new substantive definition of the “waters of the
United States.” Id. at 55,542,

70.  Like the Proposed Repeal Rule, the Proposed Suspension Rule also
stated that the 1980s regulations would replace the Clean Water Rule during the
suspension of the Clean Water Rule. Id. at 55,542-43.

71.  The rationale for the Proposed Suspension Rule was similar to the
rationale for the Proposed Repeal Rule. The agencies expressed concern that, if the
Supreme Court held that the Sixth Circuit lacks original jurisdiction over
challenges to the Clean Water Rule, the temporary nationwide stay of that rule
“would expire, leading to possible inconsistencies, uncertainty. and confusion as to
the regulatory regime that could be in effect pending substantive rulemaking.” Id.
at 55,543, They expressed concern about the district courts having control over
whether the Clean Water Rule is stayed: “control over which regulatory definition of
‘waters of the United States’ 1s in effect while the agencies engage in deliberations
on the ultimate regulation could remain outside of the agencies.” Id. at 55,544.
They also justified adding an applicability date on the ground that the Clean Water
Rule did not have one. Id. at 55,543,

72, As with the Proposed Repeal Rule, the Proposed Suspension Rule did
not include a substantive analysis of the objectives of the Clean Water Act, the law

and facts justifying the Clean Water Rule, the merits of the 1980s regulations, or
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the potential environmental and public health effects and foregone benefits of
repealing the Clean Water Rule for two years.

73.  The Proposed Suspension Rule also ignored or countermanded key
factual and scientific findings reached by the agencies when they promulgated the
Clean Water Rule without any explanation for doing so.

74.  Also like the Proposed Repeal Rule, the Proposed Suspension Rule
made clear that the agencies were not seeking substantive comment on either the
Clean Water Rule or the 1980s regulations that would replace it. Instead, the
agencies stated that they were deferring substantive comments until their “Step
Two” rulemaking. Id. at 55,5644-45.

75.  The agencies provided only a twenty-one day comment period (which
included the Thanksgiving holiday) for the Proposed Suspension Rule, a much
shorter period than the sixty-day comment period provided for the Proposed Repeal
Rule.

76.  The agencies justified that brief comment period on the ground that
the Suspension Rule is a “narrowly targeted and focused interim rule” and “the
request for comment is on such a narrow topic.” Id. at 55,544.

77.  During the short 21-day comment period, the agencies received 4,600
comments as compared to 680,000 comments on the Proposed Repeal Rule.

78.  On December 13, 2017, many of the States filed comments with the
agencies on the Proposed Suspension Rule, objecting to the proposal and requesting

that the agencies withdraw 1it.
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79.  On February 6, 2018, the agencies published the Suspension Rule in
essentially the same form as it was proposed. 83 Fed. Reg. 5200. The Suspension
Rule adds an applicability date of February 6, 2020 to the Clean Water Rule. Id. at
5208,

80.  Inissuing the final Suspension Rule, the agencies relied principally on
the rationale articulated in the Proposed Suspension Rule. They indicated that the
lifting of the Sixth Circuit’s nationwide stay of the Clean Water Rule as a result of
the Supreme Court’s January 22 ruling is “likely to lead to uncertainty and
confusion as to the regulatory regime applicable, and to inconsistencies between the
regulatory regimes applicable in different States pending further rulemaking by the
agencies.” Id. at 5202,

81. The final Suspension Rule took effect upon publication in the Federal
Register on February 6, 2018. The agencies assert that the impending lifting of the

s

Sixth Circuit stay constitutes “good cause” to dispense with the requirement under
5 U.S.C § 553(d) that a final rule may take effect no earlier than 30 days after its
publication. Id. at 5203.
82. The Suspension Rule results in a wholesale substantive replacement
of the Clean Water Rule, rendering the Clean Water Rule ineffective for two years.
THE SUSPENSION RULE HARMS THE STATES

83.  The Suspension Rule irreparably harms the States’ waters and the

States’ environmental, economic, and proprietary interests.
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84.  As the agencies themselves recognized when they adopted the Clean
Water Rule, the 1980s regulations employed a limited, unclear, and difficult-to-
administer definition of protected waters. As a result, the 1980s regulations do not
provide the protection to the States” water quality that is provided by the Clean
Water Rule.

85.  The States are situated along the shores of the Atlantic and Pacific
Oceans, the Chesapeake Bay and its tributaries, the Great Lakes, and Lake
Champlain, and are downstream from and/or otherwise hydrologically connected
with many of the Nation’s waters. The States have authority to control water
pollution generated by sources within their borders but are also impacted by water
pollution from sources outside their borders over which they lack jurisdiction. The
States rely on the Act and its uniform nationwide floor of pollution controls as the
primary mechanisms for protecting them from the effects of out-of-state pollution.
The Suspension Rule injures the States’ waters by replacing the Clean Water Rule,
which protected them from pollution occurring in upstream states, with the
inadequate and ambiguous 1980s regulations.

86.  The States rely on the Army Corps to operate the Act’s Section 404
permitting program that regulates dredging and filling of waters within their
borders. The less protective definition of waters of the United States under the
1980s regulations means there will be more dredging and filling of waters within
the States without the protections of the CWA’s Section 404 permitting program, to

the detriment of the physical, chemical and biological integrity of the States’ waters.
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87.  The Suspension Rule puts the States at an unfair economic
disadvantage in competition with other states. To mitigate out-of-state pollution,
under the 1980s regulations the States face having to impose disproportionately
strict controls on pollution generated within their borders, thereby raising the costs
to States and the costs of doing business in them.

88.  The Suspension Rule impairs the States’ proprietary interests. The
States own, operate, finance, or manage property within their borders, including
lands, roads, bridges, universities, office buildings, drinking water systems, sewage
and stormwater treatment or conveyance systems, and other infrastructure and
improvements. The Suspension Rule results in inadequate and ineffective
protection of waters under the Act, and is likely to cause damage to State properties
as well as increase costs of operating and managing them.

89.  The requested relief, if granted, will redress the injuries to the States’
interests caused by the Suspension Rule.

FIRST CLAIM FOR RELIEF
(Administrative Procedure Act — Not in
Accordance With Law and Beyond
Statutory Authority)

90.  The States incorporate by reference in this claim the allegations in all
preceding paragraphs of the complaint.

91.  Under the APA, courts must “compel agency action unlawfully
withheld or unreasonably delayed,” and “hold unlawful and set aside” agency action

that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
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with law,” or that is “in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right.” 5 U.S.C. § 706.

92.  The Clean Water Act does not give the agencies authority to suspend
the Clean Water Rule.

93.  The APA, 5 U.8.C. § 705, did not give the agencies authority to
suspend the Clean Water Rule after its effective date passed.

94.  The agencies’ promulgation of the Suspension Rule 1s in excess of
statutory jurisdiction, authority, or limitations, or is short of statutory right.

95.  The Suspension Rule is unlawful and must be set aside. 5 U.S.C.

§ 706(2)(C).
SECOND CLAIM FOR RELIEF
(Administrative Procedure Act —
Without Observance of Procedure
Required by Law)

96. The States incorporate by reference in this claim the allegations in all
preceding paragraphs of the complaint.

97.  Under the APA, a federal agency must publish notice of a proposed
rulemaking in the Federal Register and “shall give interested persons an
opportunity to participate in the rule making through submission of written data,
views, or arguments” 5 U.S.C. §§ 553(b), (¢). A federal agency must provide this
opportunity for public comment when it seeks to formulate, amend, or repeal a rule.

See 5 U.S.C. § 551(5).
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98.  The Suspension Rule effectively repeals the 2015 Clean Water Rule by
reinstating the pre-2015 regulatory definitions for a two-year period.

99.  The opportunity for public comment under 5 U.S.C. § 553(c) must be
meaningful, which means that the agency must allow comment on the relevant
iggues and provide adequate time for comment. A short comment period for an
important and complex rule is insufficient.

100. When an agency suspends a rule, the law and facts justifying the rule
and the effects of doing so are relevant issues.

101. When an agency proposes to replace a rule with prior regulations, the
effectiveness and conformance to law of the prior regulations is a relevant issue.

102. The agencies failed to provide a meaningful opportunity for public
comment on the Suspension Rule by instructing the public not to comment
substantively on any matters regarding the definition of waters of the United
States, including issues related to the 1980s regulations and the Clean Water Rule.

103. The definition of “waters of the United States” is a complex matter of
great importance to the public.

104. The agencies failed to provide a meaningful opportunity for public
comment on the Suspension Rule by allowing only a short, ill-timed comment
period.

105. A final rule must be published in the Federal Register not less than
thirty days before its effective date except pursuant to certain exceptions, including

good cause. 5 U.S.C § 553(d).

o
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106. The agencies did not have good cause to make the Suspension Rule
effective upon publication in the Federal Register.

107. The Suspension Rule is unlawful and must be set aside because it is
without observance of procedure required by law and not in accordance with law. 5
U.S.C. §§ 553(b), (c); T06(2)(A), (2)(D).

THIRD CLAIM FOR RELIEKF
(Administrative Procedure Act — Arbitrary and Capricious Action)

108. The States incorporate by reference in this claim the allegations in all
preceding paragraphs of the complaint.

109. Promulgation of a regulation is arbitrary and capricious if the agency
fails to consider relevant issues or fails to articulate a rational explanation for the
rule.

110. Where an agency proposes to suspend a rule and replace 1t with prior
regulations, the agency must consider the objectives of the statute under which the
rule was promulgated. the law and facts justifying the proposal, and the
effectiveness of the prior regulations.

111. When an agency proposes to suspend a rule, the agency may not ignore
or countermand its earlier factual and scientific findings without a reasoned
explanation for doing so.

112. When the agencies promulgated the Suspension Rule, they did not
consider whether or how the Suspension Rule would meet the Act’s objective of

restoring and maintaining the integrity of the Nation’s waters.
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113. When the agencies promulgated the Suspension Rule, they did not
consider the law and facts justifying the Clean Water Rule or the 1980s regulations
that would replace it.

114. When the agencies promulgated the Suspension Rule, they ignored or
countermanded key factual and scientific findings reached by them when they
promulgated the Clean Water Rule without a reasoned explanation for doing so.

115. When the agencies promulgated the Suspension Rule, they did not
reasonably consider or discuss alternatives.

116. When the agencies promulgated the Suspension Rule, they failed to
articulate a rational explanation for it.

117. Because, among other things, the agencies failed to consider all of the
relevant issues and offer a rational explanation for the Suspension Rule, the
Suspension Rule is unlawful and must be set aside because it is arbitrary,
caprictous, an abuse of discretion, or otherwise not in accordance with law. 5 U.S.C.
§ 706(2)(A).

PRAYER FOR RELIEF
WHEREFORE, the States respectfully request that the Court issue a

judgment and ovder:

a) holding the Suspension Rule unlawful, setting it aside, and vacating it;
b) deeclaring that the Suspension Rule is arbitrary, capricious, an abuse of

discretion, or otherwise not in accordance with law; in excess of statutory
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jurisdiction, authority, or limitations, or short of statutory right; and without
observance of procedure required by law;

c) awarding the States thelr reasonable fees, costs, expenses, and
disbursements, including attorneys’ fees, associated with this litigation under the
Equal Access to Justice Act, 28 U.S.C. §2412(d); and

d) awarding the States such additional and further relief as the Court
may deem just, proper, and necessary.
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Senator CARPER. Thank you, Mr. Chairman.

I have one more question I want to ask. This gives the following
on implementing TSCA.

Mr. Pruitt, you have said on numerous occasions, “The only au-
thority that any agency has in the executive branch is the author-
ity given to it by Congress.” When Congress was negotiating the
final text of the Toxic Substances Control Act, EPA came to Con-
gress and asked for specific provisions that would allow the agency
to move forward with bans for some uses of three highly toxic
chemicals. Congress agreed, and that language was included in the
final law.

One of those chemicals, a paint stripper called methylene chlo-
ride, is so dangerous that it has killed dozens of people, even when
they were wearing protective gear. EPA proposed rules banning
these chemicals more than a year ago. But more recent reports in-
dicate that EPA may delay action on the uses of these chemicals
for several more years, which almost certainly will mean that more
people will get sick and probably some of them will die.

Yes or no, Mr. Pruitt; to wrap it up, will you commit to use the
authority given to EPA by Congress and the Toxic Substances Con-
trol Act and finalize these bans within the next 30 days? Will you?

Mr. PRUITT. It’'s my understanding that is actually on the priority
list as far as the chemicals that are we reviewing. TCE and others.
So that is something that I will clarify and confirm with the agen-
cy. But that was my understanding.

Senator CARPER. I hope that means yes.

Mr. Chairman, I would like to ask unanimous consent to submit
for the record more materials describing Mr. Pruitt’s record at the
EPA. Thank you.

Senator BARRASSO. Without objection.

[The referenced information follows:]
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HEALTH

A Strong Case Against a Pesticide Does
Not Faze E.P.A. Under Trump

By RONI CARYN RABIN  MAY 15, 2017

Some of the most compelling evidence linking a widely used pesticide to
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developmental problems in children stems from what scientists call a
“natural” experiment.

Though in this case, there was nothing natural about it.

Chlorpyrifos (pronounced klor-PYE-ruh-fahs) had been used to control bugs
in homes and fields for decades when researchers at Columbia University
began studying the effects of pollutants on pregnant mothers from low-
income neighborhoods. Two years into their study, the pesticide was
removed from store shelves and banned from home use, because animal
research had found it caused brain damage in baby rats.

Pesticide levels dropped in the cord blood of many newborns joining the
study. Scientists soon discovered that those with comparatively higher levels
weighed less at birth and at ages 2 and 3, and were more likely to experience
persistent developmental delays, including hyperactivity and cognitive,
motor and attention problems. By age 7, they had lower 1Q scores.

The Columbia study did not prove definitively that the pesticide had caused
the children’s developmental problems, but it did find a dose-response
effect: The higher a child’s exposure to the chemical, the stronger the
negative effects.

That study was one of many. Decades of research into the effects of
chlorpyrifos strongly suggests that exposure at even low levels may threaten
children. A few years ago, scientists at the Environmental Protection Agency
concluded that it should be banned altogether.

Yet chlorpyrifos is still widely used in agriculture and routinely sprayed on
crops like apples, oranges, strawberries and broccoli. Whether it remains
available may become an early test of the Trump administration’s
determination to pare back environmental regulations frowned on by the
industry and to retreat from food-safety laws, possibly provoking another
clash with the courts.

In March, the new chief of the E.P.A., Scott Pruitt, denied a 10-year-old
ion brought by environinental groups seeking a complete ban on
chlorpyrifos. In a statement aceompanying his decision, Mr. Pruitt said
there “continue to he considerable areas of uncertainty” about the
neurodevelopmental effects of early life exposure to the pesticide.

hitps:¢/www.nytimes.com/201 7/05/1 S/health/pesticides-epa-chlopyrifos-scott-pruitt.html{ 1/24/2018 4:02:01 PM]
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Even though a court last year denied the agency’s request for more time to
review the scientific evidence, Mr. Pruitt said the agency would postpone a
final determination on the pesticide until 2022. The agency was “returning
to using souud science in decision-making — rather than predetermined
results,” he added.

Agency officials have declined repeated requests for information detailing
the scientific rationale for Mr. Pruitt’s decision.

Lawyers representing Dow and other pesticide manufacturers have also
been pressing federal agencies to ignore E.P.A. studies that have found
chlorpyrifos and other pesticides are harinful to endangered plants and

animals.

A statement issued by Dow Chemical, which manufactures the pesticide,
said: “No pest control product has been more thoroughly evaluated, with
more than 4,000 studies and reports examining chlorpyrifos in terms of
health, safety and environment.”

A Baffling Order

Mr. Pruitt’s decision has confounded environmentalists and research
scientists convinced that the pesticide is harmful.

Farm workers and their families are routinely exposed to chlorpyrifos,
which leaches into ground water and persists in residues on fruits and
vegetables, even after washing and peeling, they say.

Mr. Pruitt’s order contradicted the E.P.A.’s own exhaustive scientific
analyses, which had been reviewed by industry experts and modified in
response to their concerns.

In 2015, an agency report concluded that infants and children in some parts
of the country were being exposed Lo unsafe antounts of the chemical in

determine any level of exposure that was safe.
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An updated human health risk assessment compiled by the E.P.A. in
November found that health problems were occurring at lower levels of

exposure than had previously been believed harmful.

Infants, children, young girls and women are exposed to dangerous levels of
chlorpyrifos ¢ )
levels up to 140 times the safety linit.

{iet alone, the agency said. Children are exposed to

“The science was very complicated, and it took the E.P.A. a long time to
said Jim

figure out how to deal with what the Columbia study was saying,”
Jones, who ran the chemical safety unit at the agency for five years, leaving
after President Trump took office.

The evidence that the pesticide causes neurodevelopmental damage to
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children “is not a slam dunk, the way it is for some of the most well-
understood chemicals,” Mr. Jones conceded. Still, he added, “very few
chemicals fall into that category.”

But the law governing the regulation of pesticides used on foods doesn’t
require conclusive evidence for regulators to prohibit potentially dangerous
chemicals. It errs on the side of caution.

The Food Quality Protection Act set a new safety.standard for pesticides and
fungicides when it was passed in 1996, requiring the E.P.A. to determine
that a chemical can be used with “a reasonable certainty of no harm.”

The act also required the agency to take the unique vulnerabilities of young
children into account and to use a wide margin of safety when setting
tolerance levels.

Children may be exposed to multiple pesticides that have the same toxic
mechanism of action at the same time, the law noted. They’re also exposed
through routes other than food, like drinking water.

Environmental groups returned last month to the United States Court of

Appeals for the Ninth Circuit, asking that the E.P.A. be ordered to ban the
pesticide. The court has already adimonished the agency for what it called
“egregious” delays in responding to a petition filed by the groups in 2007.

The E.P.A. responded on April 28, saying it had met its deadline when Mr.
Pruitt denied the petition.

Erik D. Olson, director of the health program at Natural Resources Defense
Council, one of the groups petitioning the E.P.A. to ban chlorpyrifos,
disagreed.

“The E.P.A. has twice made a formal determination that this chemical is not
safe,” Mr. Olson said. “The agency cannot just decide not to act on that. They
have not put out a new finding of safety, which is what they would have to
do to allow it to continue to be used.”

Devastating Effects

Chlorpyrifos belongs to a class of pesticides called organophosphates, a
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diverse group of compounds that includes nerve agents like sarin gas.

It acts by blocking an enzyme called cholinesterase, which causes a toxic
buildup of acetylcholine, an important neurotransmitter that carries signals
from nerve cells to their targets.

Acute poisoning with the pesticide can cause nausea, dizziness, convulsions

and even death in humans, as well as animals.

But the scientific question has been whether humans, and especially small
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children, are affected by chronic low-level exposures that don’t cause any
obvious immediate effects — and if so, at what threshold these exposures
cause harm.

Scientists have been studying the impact of chlorpyrifos on brain
development in young rats under controlled laboratory conditions for
decades. These studies have shown that the chemical has devastating effects
on the brain.

“Even at exquisitely low doses, this compound would stop cells from
dividing and push them instead into programmed cell death,” said Theodore
Slotkin, a scientist at Duke University Medical Center, who has published
dozens of studies on rats exposed to chlorpyrifos shortly after birth.

In the animal studies, Dr. Slotkin was able to demonstrate a clear cause-and
effect relationship. It didn’t matter when the young rats were exposed; their
developing brains were vulnerable to its effects throughout gestation and
early childhood, and exposure led to structural abnormalities, behavioral
problems, impaired cognitive performance and depressive-like symptoms.

And there was no safe window for exposure. “There deesn’t appear to be any
period of brain development that is safe from its effects,” Dr. Slotkin said.

Manufacturers say there is no proof low-level exposures to chlorpyrifos
causes similar effects in humans. Carol Burns, a consultant to Dow
Chemical, said the Columbia study pointed to an association between
exposure just before birth and poor outcomes, but did not prove a cause-
and-effect relationship.

Studies of children exposed to other organophosphate pesticides, however,
have also found lower IQ scores and attention problems after prenatal
exposure, as well as abnormal reflexes in infants and poor lung function in
early childhood.

“When you weigh the evidence across the different studies that have looked
at this, it really does pretty strongly point the finger that organophosphate
pesticides as a class are of significant concern to child neurodevelopment,”
said Stephanie M. Engel, an associate professor of epidemiology at
University of North Carolina at Chapel Hill.
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Dr. Engel has published research showing that exposure to
organophosphates during pregnancy may impair cognitive development in
children,

But Dr. Burns argues that other factors may be responsible for cognitive
impairment, and that it is impossible to control for the myriad factors in
children’s lives that affect health outcomes. “It’s not a criticism of a study —
that’s the reality of observational studies in human beings,” she said.
“Poverty, inadequate housing, poor social support, maternal depression, not
reading to your children — all these kinds of things also ultimately impact
the development of the child, and are interrelated.”

While animal studies can determine causality, it’s difficult to do so in human
studies, said Brenda Eskenazi, director of the Center for Environmental
Research and Children’s Health at the University of California, Berkeley.

“The human literature will never be as strong as the animal literature,
because of the problems inherent in doing research on humans,” she said.

With regard to organophosphates, she added, “the animal literature is very
strong, and the human literature is consistent, but not as strong.”

If the E.P.A. will not end use of the pesticide, consumer preferences may.

In California, the nation’s breadbasket, use of chlorpyrifos has been
declining, Dr. Eskenazi said. Farmers have responded to rising demand for
organic produce and to concerns about organophosphate pesticides.

She is already concerned about what chemicals will replace it. While
organophosphates and chlorpyrifos in particular have been scrutinized,
newer pesticides have not been studied so closely, she said.

“We know more about chlorpyrifos than any other organophosphate; that
doesn’t mean it’s the most toxic;” she said, adding, “There may be others
that are worse offenders.”

Correction: May 18, 2017

An artiele on Tuesday about the pesticide chlorpyrifos described
acetylcholine incorrectly. It is an ester of choline and acetic acid, not a
protein. The article also misstated part of the name of a court that was
asked to ban the pesticide. It is the United States Court of Appeals for the
Ninth Cireuit, not the Ninth District.

Follow @NYTHealth on Twitter. | Sign up for the Science Times newsletter
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As the Arkema crisis is unfolding, an EPA chemical piant safety rule is on

hold. The critical situation at a chemical plant compromised by Hurricane
Harvey's flooding is all over the news, and rightfully so. Two small
containers of highly volatile organic peroxides have aiready exploded, and
residents living within a 1.5-mile radius of the Houston-area plant were
asked to evacuate. Fifteen local sheriff's deputies went to the hospital after
getting close to the plant, though all have been released. And Arkema
officials say that the worst may not be over. A Jarger explosion couid still

occur.

In a statement, the Environmental Protection Agency said it had deployed
an aircraft to secure chemical information from the smoke cloud and has
sent air monitoring personnel to the scene, as well as a disaster response
coordinator. “We will consider using any authority we have to further
address the situation to protect human health and the environment,”

Administrator Scott Pruitt said in a statement.

But as the crisis is unfolding, we shouldn't forget that Pruitt's EPA is
delaying an Obama-era chemical safety plant rule that would soon have
covered this very plant. In June, the EPA announced it would delay
implementation of what environmental groups calt the Chemical Disaster
Rule for two years. Pruitt's reason, of course, was industry concerns—

specifically, the concerns that it would be hard for companies to implement,
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and that disclosure of their chemicais could be a national security threat.

The rule, which is actually an amendment to the federal Risk Management

Program, was intended to improve accident preparation at facilities. Former
EPA Administrator Gina McCarthy told me it was "specifically designed to

make sure that large chemical facilities and refineries do more to ensure
they are prepared for emergencies and provide local communities with the
information they need to deal with potential explosions and releases just

like the ones we are seeing today.”

Here are some of the specifics, via ThinkProgress’ Natasha Geiling:

[The rule] required facilities to conduct root-cause analyses in the
event of a chemical release or explosion, to pinpoint exactly what
led to the incident. The rule also required facilities to contract with
an independent third-party to perform a compliance audit after any

incident that caused death, injury, or significant damage.

Under the Obama administration's rule, regulated facilities would
have to provide local emergency responders with the facility's

emergency response plan and would have to conduct annual

exercises to test the facility’s ability to effectively communicate with
both emergency responders and the public in the event of a release

or explosion.

Finally, the rule required that chemical facilities share chemical
hazard information with the public upon request, and that the
companies provide notification of the availability of such information

on their website. via social media, or some other public ptatform.

Just to be completely clear: The EPA’s decision to delay this particular rule
is in no way affecting the situation at the Arkema piant. But environmental
groups are pointing to Arkema as an example of what could happen in the
future without the regulations. “The Arkema disaster is just the kind
situation that the Chemical Disaster Rule is meant to mitigate,” said

Gordon Sommers, an Earthjustice attorney suing the EPA over its delay of
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the regulation. “The last thing that a community battiing hurricanes and
floods needs is a hazardous chemical release on top of that, but
unfortunately that extra threat is what many communities in Texas and
Louisiana face because the Trump Administration is delaying chemical

disaster prevention measures.”

On Thursday the White House announced that the president would dorate
$1 million of his personal fortune to hurricane relief efforts. But if you were
expecting to hear Trump's EPA pledge to implement the Chemical Disaster

Rule, you'll have to keep on waiting.

January 22, 2018
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The government shutdown has revealed the GOP’s true position on the

DREAMers. The shutdown has entered its third day and the two parties are
at an impasse. Republicans say they won’t consider immigration reform
until Democrats help them reopen the government. Democrats say they
won't reopen the government untii Repubticans pledge to hold a vote to
protect those 800,000 undocumented immigrants brought to the United

States as children.

Both sides are blaming each other, but the cause for this logjam is simple.

In September, President Trump ended DACA but claimed that he wanted
to protect the DREAMers. Most Republicans have publicly maintained that
they do not want to see these people deported. But at the same time, they
have used the DREAMers as hostages, threatening to abandon them if

Democrats don't agree to a string of tougher immigration measures.

The closer Congress gets to a March deadline to resoive the issue, the
more valuable that bargaining chip becomes. If they hammer out an
agreement to the DACA issue now, they will lose the leverage to extract

more severe concessions from Democrats.

Repubiicans, in other words, are trying to have it both ways. They don't
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want to seem heartless, so they publicly maintain that they are negotiating
in good faith to protect the DREAMers. But they also want to keep their
legal status in limbo for as long as possible. The Republicans are less
interested in the fate of these 800,000 individuals than in using them to get

hardiline policies on immigration.

January 19, 2018

Emily Atkin
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Trump has tried to restrict science almost 100 times already. There are 91

entries on Columbia Law School’s “Silencing Science Tracker,” a
searchable database released Friday that intends to document every
instance of information censorship or restriction since President Donald
Trump was elected. If this is an accurate tally, that means there's been
some kind of attempt to limit government scientific information once every

week in Trump's America.

The online resource is a joint project of Columbia's Sabin Center for
Climate Change Law and the Climate Science Legal Defense Fund, a non-
profit originally created in 2011 to defend scientists from what at the time
seemed like the biggest threat facing the climate science community: legal
attacks against individual scientists by conservative groups. The group’s
priorities have shifted somewhat since Trump’s election. “Political and
ideological attacks on science have a long and shameful history, and such
attacks are the most dangerous when carried out or condoned by

government authorities,” said Lauren Kurtz, CSLDF’s executive director.

To be inciuded in the Silencing Science Tracker, a federal government

action must have the effect of “prohibiting scientific research, education or
discussion, or the publication or use of scientific information,” the site says.

The tracker divides actions into six broad categories, and includes Trump's
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appointments of unqualified nominees to science-related posts, the
removal of various climate references from executive agency websites, and

suspensions on scientific research. The category with the most entries is
“government censorship,” which includes 40 instances when the

administration changed website content, restricted public communication

by scientists, or made data more difficult to access.

Trump isn't censoring all government science, though. This week, NASA
released global temperature data showing 2017 to be the second-hottest

year on record.

Alex Shephard
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If the government shuts down, Donald Trump is to blame. With hours to go

untit the government shuts down, surprisingly littie is happening in
Washington. Negotiations are at a standstill and neither party seems to be
facing the potential crisis with any sense of urgency. Instead, Repubiicans
and Democrats are testing out messaging blaming the other party for the

disaster to come.

There is, with any shutdown, more than enough blame to go around. But
this mess is particularly one of Donald Trump’s making. The stage was set
when Trump unnecessarily announced that he was ending the DACA
program that protected undocumented immigrants who were brought to the
United States at a young age. While various proposals have been floated
to protect these young immigrants—a move that, at {east publicly, has
broad bipartisan support—Trump has sided with Republican hardliners,
demanding that funding for a border wall be included in any package that
codifies DACA and keeps the government open. On Thursday he even

negotiated directly with the House’s Freedom Caucus on a continuing

resolution.

The odd thing about all of this is that last week Trump got what he had

professed to want—a deal that would protect DACA and include wall
funding. For Republicans, it was a big win. Despite having little leverage,

they were able to extract a number of concessions, including over $1 billion
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in funding for the wall. This is exactly the kind of face-saving compromise

that is supposed to win out in these situations.

But Trump tore that deal up for not having enough wall funding. He has
now created a situation in which he will shut down the government over the
issue—putting hundreds of thousands temporarily out of work and leaving
hundreds of thousands of immigrants in the lurch. Republicans, who
control both chambers of Congress, deserve a great deal of blame for their
lack of internal discipline and their refusal to compromise with Democrats.
But they're in this situation because of President Trump’s impulsive, self-

defeating acts.

Sarah Jones

Donald Trump has a crippling fear of sharks. Thanks to Stormy Daniels,
whose real name is Stephanie Clifford, we at last know the president's
kryptonite: sharks. Trump hates sharks, according to a 2011 /n Touch

interview with Daniels. The Guardian has the summary:

According to Clifford, Trump invited her to his hotel room at a
celehrity golf tournament in Nevada in 2006. When she arrived

there, she said, he was wearing “pajama pants” and waiching the
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Discovery Channel's yearly Shark Week on television.

“The strangest thing about that night —~ this was the best thing ever.”
Clifford said, describing the businessman’s fasciation with a special
about a shipwreck. "It was like the worst shark attack in history. He

is ohsessed with sharks. Terrified of sharks.

“He was like, “I donate to all these charities and | would never

donate to any charity that helps sharks. | hope ali the sharks die.’

He was like riveted. He was like obsessed. It's so strange, | know.”

In fact, before he decided to run for president, he almost played the
president in Syfy’s Sharknado 3: Oh Heil No! Perhaps instead of pretend-
killing a shark, Trump, a climate change denier, became president so he
could actually kill sharks by allowing the oceans to boil. But the sharks

aren't going anywhere, as Trump himself once admitted:

Sorry folks, I'm just not a fan of sharks - and don't worry, they will be
around long after we are gone.

— Donald J. Trump {(@realDonaidTrump) July 4, 2013

Sharks are magnificent beasts that frankly deserve more than one week a
year dedicated to them. That Trump fears them so much should only

increase their reputation. At the very least, this has the makings of a solid

premise for a new Sharknado movie where the sharks save America.
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January 18, 2018

Graham Vyse

Barack Obama has a Donald Trump dilemma. The former presideht
generally laid low during Donald Trump’s first year in the White House. He
issued statements on policy issues, campaigned for Governor Ralph
Northam in Virginia, and recorded a robocall for Senator Doug Jones in
Alabama. Mostly, though, Obama counseled Democrats behind the

scenes.

“But with the midterms approaching,” Politico reported on Thursday,
“people close to him say he’ll shift into higher gear: campaigning, focusing
his endorsements on down-ballot candidates, and headlining fundraisers.
He'll activate his 15,000-member campaign alumni association for causes
and candidates he supports — including the 40 who are running for office
themselves. He's already strategizing behind the scenes with Democratic
National Committee chair Tom Perez and Eric Holder, who's chairing his

redistricting effort.”

“Throughout,” Politico added, “Obama is determined not to become the foil
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that he can see President Donald Trump clearly wants, and resist being the
face of the Resistance for his own party.” The former president is expected
to wait until this fall to resume campaigning, and continue to avoid
speaking his successor's name in public, “barring a major national crisis
that he’d set as his standard for going directly Trump, aware that he can
only cross that barrier once for it to have real meaning.” Obama feeis
“vindicated” that his absence last year allowed a new generation of

Democrats to raise their profile.

You can understand his dilemma: Obama remains the most unifying figure
in a Democratic Party still somewhat divided by Hillary Clinton's
presidential primary fight with Bernie Sanders. No Democrat, with the
possible exception of former First Lady Michelle Obama, more effectively
criticized Trump in 2016, which is why 1 initially thought he should shun the

political norm that former presidents don't criticize their successors directly.

But one of the benefits of the Democratic Party lacking a clear leader is
Trump doesn'’t have a clear foil. He launches an attack on New York
Senator Kirsten Gillibrand one day and Massachusetts Senator Elizabeth
Warren the next. He's still tweeting about “Crooked Hillary.” Perhaps, then,
Obama is justified in treading carefully. He's valuable to rally Democrats in

this crucial year, but right to let the party look to the future.

Sarah Jones
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If CHIP loses funding, the Republican Party is to blame. A Qoverﬁrﬁeht
shutdown looms, and the GOP’s solution has been to ask Democrats to
choose between equally inhumane proposals. At Vox, Dylan Scott

explains:

So Republicans, after months of criticism and a stalemate over how
to pay for CHIP, have decided to turn the tables: They attached a
six-year CHIP extension to their short-term spending bilt in an
attempt to deter Democrats from shutting down the federal
government this week over the Deferred Action for Childhood

Arrivals program, which the two parties still haven't agree on how tc
fax.

If Democrats reject this—and so far the party seems united in its
determination to do just that—the government shuts down. Keep in mind
that the Children’s Health Insurance Program, which provides health
coverage to some 10 miltion kids, is nearly universally popular, and that
extending it costs the government little; extending now, in fact, would
actually save the government money. So the usual fiscal excuses don't
apply.

The GOP’s willingness to hold CHIP hostage is instructive: it opposes

welfare for reasons that have nothing to do with the deficit. it's easy to hold
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something hostage when you know it matters more to everyone else than it

does to you.

Alex Shephard
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Donald Trump will never give up on The Wall. On Wednesday, Chief of'
Staff John Kelly sat down with Fox News's Bret Baier and made the case
that he was the adult in the room. The gist was that the president may be
uninformed and immature, but Kelly was informed and mature. To illustrate
this fact, Kelly used his conversations with Congress about Trump’s central

campaign promise: The Wall.

As we talked about things-—where this president is and how much
he wants to deal with this DACA issue and take it away—I told them
that, you know, there’s been an evolutionary process that this
president has gone through as a campaign. And { pointed out to ali
of the members that were in the room that they all say things during
the course of campaigns that may or may not be fully informed. But
this president, if you've seen what he’s done, he has changed the
way that he’s looked at a number of things. ... So he has evolved in
the way he's looked at things. Campaign to governing are two
different things, and this president is very, very flexibie in terms of

what is within the realm of the possible.

Trump responded by implicitly blasting his chief of staff for suggesting that

he has “evolved” on the issue.

The Wall is the Wall, it has never changed or evolved from the first
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day | conceived of it. Parts will be, of necessity, see through and it
was never intended to be built in areas where there is natural

protection such as mountains, wastelands or tough rivers or

-— Donald J. Trump {@realDonaidTrump) January 18, 2018

....The Walt will be paid for, directly or indirectly, or through longer
term reimbursement, by Mexico, which has a ridiculous $71 billion
dollar trade surplus with the U.S. The $20 billion doliar Wall is
“peanuts’ compared to what Mexico makes from the U.S. NAFTA is
a bad joke!

-~ Donald J. Trump (@realDonaidTrump) January 18, 2018

The Wall was a quintessential campaign promise in that it was largely
symbolic. insisting that the United States (or, sometimes, Mexico) build a
costly and expensive border wall was a supposed “common sense”
proposal—never mind that it's ineffective—meant to iliustrate the difference
between Trump and the bureaucrats dictating immigration policy. But
Trump has never grasped the subtlety of his own messaging and has

continued to insist on a literal wall.

The irony of these tweets is that it's clear that Trump stilf isn't “fully
informed” about his signature promise or who will pay for it. There has

been an expectation that, at some point, the president wouid have to

recognize its infeasibility. But it looks like that won’t happen anytime soon.
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Emily Atkin

Why is Trump censoring some agencies’ climate science, but not
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others’? NASA and the National Oceanic and Atmospheric Administration
are holding an annual joint press conference on Thursday to announce
global temperature data for the year 2017. Every year, the conclusion is
pretty much the same: The planet is too hot, it's getting hotter, and humans
are to blame. This year's announcement is no different. According to
NASA, 2017 was the second-hottest year on record; according to NOAA,
it's the third hottest. (Both agencies say that the five warmest years on

record have all occurred since 2010.)

While this annual announcement is predictable, this year was the first time
the government’s temperature data was released under President Donald
Trump. Some wondered whether Trump, a climate-science denier, wouid
attempt to censor or aiter this data. Would he order scientists to soften
information that might undermine his policy agenda, fike President George
W. Bush did? Would he prevent government scientists who compiled the

data from speaking with certain media outlets, which Bush also did?

In short: No. Thursday's announcement went off without controversy. The
data was released. The scientists were made available for questions. |
asked whether Trump’s people were involved in the data’s analysis or
release. “We've done this exactly the way we've always done,” NASA
climatologist Gavin Schmidt said. “We’ve had no imput from any political

appointees.”

On the one hand, this is good news—just as it was when Trump didn’t
censor a major federat report in November that detailed humans’
responsibility for global warming. Political officials from the Trump
administration may still be interfering with science at regulatory agencies at
regulatory agencies like the Environmental Protection Agency and the
Department of Interior, but at least they've left non-regulatory science
agencies like NASA and NOAA alone.

And yet, one can’t help but wonder why Trump is leaving NASA and NOAA

alone. The Bush administration interfered with regulatory and non-
regulatory science agencies alike because it wanted the public to think that

its environmental and public health policies were based on solid evidence.

Enldi
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They feared what would happen if NASA or NOAA contradicted them on
climate science. They considered science a powerful tool in shaping public

opinion.

But when it comes to climate and the environment, Trump officials are only
interfering with agencies like EPA and Interior, where sound science is
often a legal requirement for regulatory decisions. in other words, the
Trump administration recognizes that science is powerful in a legal sense,

but seems less interested in using science to shape public opinion.

At any time you like, you can visit a website controlied by Donald Trump
and learn not only that the planet is rapidly warming, but that there's a
scientific consensus that humans are the primary cause. You can watch
stunning videos of ice melt in Greenland and Antarctica. From 1880 to the

present day, you can watch the earth turn from a biue marble to an orange
sphere freckled with red.

And yet, 32 percent of Americans still don't believe global warming is
caused by human activity; 38 percent don't believe that changes are
happening now; and climate change remains at the near-bottom of the
public’s priority list. If the scientists who put a man on the moon and orbited

a satellite around Saturn can't change that, it's hard to see what could.

January 17, 2018

Sarah Jones
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Trump’s war against workers continues. According to the Economic Policy
Institute, the Department of Labor has proposed a ruie that would aliow
employers to take employee tips, and does not require them to redistribute

the funds. The biggest losers, EPI calculates, would be women:

In other words, nearly 80 percent of the tips that would be taken by
employers as a result of this rule would come out of the pockets of
women and their families. (The specific share, caicuiated from
unrounded numbers, is 78.7 percent.) Because women are both
more likely to be tipped workers and to earn lower wages, this rule

would disproportionately harm them.

No word yet on how Ivanka Trump, who has presented herseif as a
prominent defender of working women, has taken this news. But the
Department of Labor’s fatest bit of rule-making isn't an isolated incident.
The administration wants to adjust the salary threshold for an Obama-era
overtime rule; if it succeeds in raising the threshold, lower-wage workers
will find themselves in possession of shrinking bank accounts. Trump aiso

used his executive authority to roll back a number of regulations that would

have protected worker safety. As his son Eric reminded us Wednesday

morning, green is the only color Trump sees.
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Alex Shephard
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Republicans are this close to shooting themselves in the foot. Congress
has until Friday to reach a budget deal that would keep the government
open. But with the clock ticking, a deal does not seem close. President
Trump’s “shithole” comments have set negotiations back in the Senate on
provisions related to DACA. in the House, meanwhile, Republicans are
effectively negotiating with themselves. But in both chambers, the same
fundamental dynamic is playing out. Republicans controf the government,
but hardline factions within the party, which are decrying any immigration
compromise included in the spending bill as “amnesty,” are effectively

holding the negotiations hostage.

In the Senate, these tensions boiled over on Tuesday in a hearing with
Homeland Security Secretary Kirstjen Nielsen. While Democrats grilled
Nielsen about what was said in the “shithole” meeting, Republican Lindsey
Graham, who had reached an immigration deai with Democrat Dick Durbin
last week, said that the shutdown negotiations had turned into a
“shitstorm.” His colleague Tom Cotton, meanwhile, criticized the Durbin-

Graham compromise as “mass amnesty.”

In the House, things are even worse. Unlike the Senate, there are enough
Republicans in the House to pass a bill without Democratic votes. But the
ultra-conservative House Freedom Caucus has once again emerged as a

roadblock. On Tuesday evening, conservatives in the House revoited
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against a compromise bill pushed by Paui Ryan that would extend
government funding for another month and include funding for the
Children’s Health Insurance Program {CHIP} for six years—a compromise
that could win support from Democrats in both chambers and avert a

shutdown.

Conservatives are pushing a deal that would fund the government for a
month and the Pentagon for a year-~a deal that would make hardliners
less witling to budge if the government were to shut down in a month over
DACA. But Senate Democrats, who are increasingly pushing for a fix for

DACA now, have no reason fo take that deal.

All of these