S. HrG. 115-150

DOUBLING DOWN ON INDIAN  GAMING:
EXAMINING NEW ISSUES AND OPPORTUNITIES
FOR SUCCESS IN THE NEXT 30 YEARS

HEARING

BEFORE THE

COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE

ONE HUNDRED FIFTEENTH CONGRESS

FIRST SESSION

OCTOBER 4, 2017

Printed for the use of the Committee on Indian Affairs

&R

U.S. GOVERNMENT PUBLISHING OFFICE
28-581 PDF WASHINGTON : 2018

For sale by the Superintendent of Documents, U.S. Government Publishing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON INDIAN AFFAIRS

JOHN HOEVEN, North Dakota, Chairman
TOM UDALL, New Mexico, Vice Chairman

JOHN BARRASSO, Wyoming MARIA CANTWELL, Washington
JOHN McCAIN, Arizona JON TESTER, Montana,

LISA MURKOWSKI, Alaska AL FRANKEN, Minnesota

JAMES LANKFORD, Oklahoma BRIAN SCHATZ, Hawaii

STEVE DAINES, Montana HEIDI HEITKAMP, North Dakota
MIKE CRAPO, Idaho CATHERINE CORTEZ MASTO, Nevada

JERRY MORAN, Kansas

T. MICHAEL ANDREWS, Majority Staff Director and Chief Counsel
JENNIFER ROMERO, Minority Staff Director and Chief Counsel

1)



CONTENTS

Page
Hearing held on October 4, 2017 ......ccccioiiiiiiiieiieie et 1
Statement of Senator Cantwell 3
Statement of Senator Heitkamp .... 19
Statement of Senator Hoeven ..... 1
Statement of Senator Udall ........ccccoooiiiiiiiiiiiiieeeecee e 2
WITNESSES

Chaudhuri, Hon. Jonodev Osceola, Chairman, National Indian Gaming Com-
TNESSIOTL  ceeeieeuiiieeiiiieeeiiteere e e ettt e ettt e e mteeesabteeeaeeeesbeeeeeabeeesanbaeesanreeesaseeeenmseeeennreens 4
Prepared Statement ..........coccooviiiiiiiiiiiiieeee s 6
Escalanti, Hon. Keeny, President, Fort Yuma Quechan Indian Tribe ................ 23
Prepared statement ..........ccccococviiieiiiiiiiiecee e 24
Forsman, Hon. Leonard, Chairman, Suquamish Tribe .........cccccooviiiniiiiniieniiannes 31
Prepared statement ..........ccccooociiiiiiiiiiiiiic e 33

Frank, Hon. Harold “Gus”, Chairman, Forest County Potawatomi Commu-
TEIE ettt ettt e et e e et e e e b e e e s abt e e ebbeeeeabbeeeataeas 27
Prepared statement .... .29
Stevens, Jr., Ernest L., Chairman, National Indian Gaming Association .. 36
Prepared Statement ..........cocccoeviiiiiiiiiiiiieee s 38

Tahsuda, III, John, Principal Deputy Assistant Secretary, Indian Affairs,
U.S. Department of the INterior ..........ccccoviieiiiiieiiie e 12
Prepared Statement ..........coccooiiiiiiiiiiiiie e 14

APPENDIX

Allen, Hon. W. Ron, Tribal Chairman/CEO, Jamestown S’Klallam Tribe, pre-
pared StAtEMENT ......cccoeviiiiiiiiiieciee e s e e eeaaaees 55
Cowan. Klint A., Shareholder, Fellers Snider, prepared statement .................... 58

Response to written questions submitted by Hon. Jerry Moran to Hon.
Jonodev Osceola Chaudhuri ......c...cocceeiiiiiiiiiiiiiiiiiiceccececc e 59

Response to written questions submitted by Hon. Tom Udall to John Tahsuda
T ettt et e et ettt e bt e at e e bt e e ab e e bt e enbe e bt e enseenaas 61

(I1D)






DOUBLING DOWN ON INDIAN GAMING:
EXAMINING NEW ISSUES AND
OPPORTUNITIES FOR SUCCESS IN THE
NEXT 30 YEARS

WEDNESDAY, OCTOBER 4, 2017

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:45 p.m. in room
216, Hart Senate Office Building, Hon. John Hoeven,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JOHN HOEVEN,
U.S. SENATOR FROM NORTH DAKOTA

ghe CHAIRMAN. Good afternoon. We will call this hearing to
order.

Today, the Committee will examine new issues and opportunities
in Indian gaming.

The tribal gaming industry has changed significantly since Presi-
dent Reagan signed the Indian Gaming Regulatory Act into law.
The National Indian Gaming Commission recently announced that
tribal gaming brought in $31.2 billion in gross gaming revenue for
2016, the largest amount in the history of Indian gaming. This is
critical funding for essential and necessary tribal government serv-
ices.

On July 22, 2015, the Committee last held an oversight hearing
which involved the GAO study on Indian gaming regulation. Today,
cyber security hacks, human trafficking, safety and security take
the headlines at Indian gaming facilities. For example, in 2015,
nearly 85,000 customers’ personal data was compromised at the
Firekeepers Casino in Battle Creek, Michigan as hackers accessed
customer credit and debit card information.

Just last week, at the Committee hearing on human trafficking,
witnesses noted that these despicable activities occurred at Indian
casinos. For example, in my home State of North Dakota, the U.S.
Attorney’s office successfully prosecuted an adult predator who had
been running a sex trafficking operation out of the Four Bears Ca-
sino in New Town, North Dakota.

This individual was sentenced to 45 years in prison or sex traf-
ficking, sexual abuse and drug trafficking. In an interview with in-
vestigators, one of the victims disclosed that she had been sold for
sex multiple times at the Four Bears Casino.
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I look forward to hearing from our witnesses on how these types
of threats and criminal activities are prevented or addressed, as
well as other new issues and opportunities in the tribal gaming in-
dustry.

Before turning to the witnesses, I would again ask the Vice
Chairman for his opening statement.

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Chairman Hoeven. Thank you for
holding today’s oversight hearing to discuss Indian gaming.

Before I address today’s agenda, I want to convey my grief and
sadness of the mass shooting that occurred in Las Vegas on Sun-
day night. My heart goes out to all the victims and their families.
I know many tribal members were in Las Vegas on that night to
attend a global gaming expo. My thoughts and prayers are with all
the victims of this terrible and inexcusable tragedy.

For today’s hearing, I hope that we recognize the achievements
of the Indian Gaming Regulatory Act and also look ahead to the
challenges confronting tribes that must compete in a constantly
evolving economy with emerging technologies in the industry. Im-
portantly, we must look ahead for future opportunities for tribes.
We have seen Indian gaming make great impacts for tribes in the
29 years since Congress IGRA. I am honored to serve alongside one
of the architects of that Act, Senator John McCain.

Senator McCain worked with my uncle, Mo Udall, who led the
legislative effort on the House side. Together, they ushered in a
new era for tribal self determination with a law that continues to
provide economic opportunities to Indian Country that, prior to its
passage, were unimaginable.

Senator McCain and Uncle Mo’s efforts to pass this landmark
legislation were a true showing of bipartisanship, one we need to
see more of today.

Indian gaming has stood the test of time as a proven economic
driver. Consider this, when Congress passed IGRA in 1988, gaming
revenues were measured by the tens of millions. Nearly 30 years
later, revenues are over $31 billion. Tribal enterprises can have a
transformative effect by promoting tribal self sufficiency and strong
tribal governments.

As Chairman Forsman of the Suquamish Tribe, will testify, the
revenue flowing from gaming activities not only creates jobs and
stimulates tribal economy, but also goes a long way to supplement
the massive shortfalls left by the Federal Government’s failure to
appropriate adequate funding to meet Indian Country’s needs. Un-
like commercial casinos that generate revenue for shareholders,
gaming revenue provides essential government services for tribal
citizens, services like housing, health care, education, public safety
and general social services.

The benefits of Indian gaming also go beyond reservation bound-
aries. According to the National Indian Gaming Association, tribal

aming has created nearly 700,000 jobs and generated more than
%10 billion in revenue for Federal, State and local governments in
2015 alone.
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Gaming revenue also supports tribal economic sovereignty. I
have seen firsthand the impacts of gaming for the 15 tribes in New
Mexico that operate gaming facilities. Tribes use gaming revenues
to leverage and invest in new and diversified businesses from ho-
tels to wineries. Tribes are launching and acquiring enterprises
and industries that run the gamut from technology and advanced
manufacturing to commercial real estate.

This durable economic cycle from gaming generated seed money
to the diversified economic portfolios and strengthened tribal gov-
ernments is one that we should look to help, not hinder.

While the benefits of gaming revenue to tribal governments are
significant and have been the key to revitalizing some tribal econo-
mies, it is not the panacea for all. In fact, most tribes are not gam-
ing tribes. Of the 567 federally-recognized Indian tribes, only 246
operate gaming facilities. Of those facilities, fewer still generate
enough revenue to significantly reduce poverty rates in Indian
Country that go beyond the national average.

There is still much work to be done to truly achieve tribal self
determination and sufficiency. Indian gaming is certainly not the
end of the story. What does the future of Indian gaming and IGRA
hold? What is the next chapter?

I look forward to hearing how our witnesses answer those ques-
tions. It is clear to me that we, in Congress, must continue to work
towards IGRA’s goals, to foster tribal economic development, tribal
self sufficiency and strong tribal governments.

Thank you, Mr. Chairman. I look forward to today’s testimony.

The CHAIRMAN. Thank you, Vice Chairman Udall.

I, too, want to express my concern and prayers for all impacted
by the terrible tragedy in Las Vegas.

I would also turn to Senator Cantwell for any opening statement
she might have.

STATEMENT OF HON. MARIA CANTWELL,
U.S. SENATOR FROM WASHINGTON

Senator CANTWELL. Thank you, Mr. Chairman. Thank you for
the opportunity.

I want to say that I want to introduce the second panel and
Chairman Forsman from the Suquamish Tribe. He has been the
chairman since 2005 and has overseen, as my colleague just said,
some economic and cultural revitalization of that tribe. We so ap-
preciate him being here to testify today.

Under his leadership, it has grown as mentioned in the Ranking
Member’s testimony, as a vital employer in the region, gaming, sea-
food, construction, retail, entertainment. We appreciate the diver-
sification. He is also an archeologist by training and was appointed
by the last Administration as a tribal representative to our Advi-
sory Council on Historic Preservation.

Last year, I had the privilege of being there as he was sworn in
as the first Native American to serve on that Advisory Council as
Vice Chairman. This past September, he was elected to the Affili-
ated Tribes of the Northwest which represents 57 different tribes
from Alaska to California, Idaho, Nevada, Montana, Oregon and
Washington. I know we will hear a lot from him on the second
panel.
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Thank you for allowing me to say a few words about him as we
move through our witnesses today.

The CHAIRMAN. Thank you, Senator.

On our first panel, we will hear from The Honorable Jonodev
Osceola Chaudhuri, Chairman, National Indian Gaming Commis-
sion in Washington, D.C. and also from Mr. John Tahsuda, Prin-
cipal Deputy Assistant Secretary, Indian Affairs, U.S. Department
of the Interior.

Please proceed.

STATEMENT OF HON. JONODEV OSCEOLA CHAUDHURI,
CHAIRMAN, NATIONAL INDIAN GAMING COMMISSION

Mr. CHAUDHURI. Thank you, Chairman Hoeven, Vice Chairman
Udall and members of the Committee, for inviting me to testify
today. It is an honor to appear before you as Chairman of the Na-
tional Indian Gaming Commission.

[Greeting in Native tongue.]

Mr. CHAUDHURI. Greetings and may Creator bless us today and
Muscogee Creek.

All of the NIGC’s hearts were broken on Sunday by the pointless,
monstrous, mass shooting in Las Vegas. I cannot begin to com-
prehend the pain felt by the victims’ families and loved ones. Along
with the sorrow we felt, I think we also shared a feeling of anger
toward the cowardice of the act and the desire to do anything we
can to help.

Many of us were on the Las Vegas strip to attend the G2E Con-
ference, as were many, many people in the Indian gaming and
global gaming communities. We immediately reached out to our
partners to offer logistical support. I, myself, just returned from
Las Vegas and many of my teammates are still there.

When I was originally drafting this testimony, I was prepared to
talk about the NIGC’s proactive approach to regulation, about how
we strive to not wait for potential problems to become crises but
instead, look for areas of opportunity that allow us, within our stat-
utory authorities, to leverage our relationships to bolster public
safety and protect tribal interests.

I planned on discussing how the strong regulatory footing and so-
phisticated security infrastructure of Indian gaming present excel-
lent opportunities to proactively attack safety and security risks,
even where such risks are not unique to or especially prevalent in
Indian Country.

Among the areas of opportunity we have identified, I planned to
discuss our anti-human trafficking efforts under the leadership of
our Vice Chair, Kathryn Isom-Clause, our IT vulnerability assess-
ments created under the leadership of our technology director,
Travis Waldo, that mitigate cyber security threats, and our active
shooter training which, under the leadership of our training man-
ager, Steve Brewer, represents an excellent partnership between
the NIGC and DHS.

However, in light of recent horrific events in Las Vegas, our ef-
forts feel less a success and more a mere drop in the ocean of what
needs to be done. That said, narrow as our Indian gaming lane
may be, the NIGC, as do all agencies, can and must focus on what
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we can and must do to make all of us safer within our respective
missions.

This is our regulatory philosophy: proactive performance of our
regulatory duties without unnecessarily inhibiting the entrepre-
neurial spirit of tribes. Details of our agency activity, our commit-
ment to tribal consultation and our core initiatives are outlined in
my written testimony.

As today’s hearing is on issues and opportunities for the future,
however, I think it is appropriate to reflect upon lessons learned
since the Cabazon decision, and indeed, lessons learned from the
history of Federal Indian policy. As regulators of the Indian gaming
industry, the NIGC is uniquely situated to share our observations
gleaned over the last 30 years. In that vein, let me discuss some
30,000 foot points.

Special care must be taken to ensure any future legislation or
regulation related to IGRA that impacts gaming such as those re-
lated to taking land into trust or those that alter Federal respon-
sibilities to tribes builds on the success of Indian gaming and pro-
vides ample flexibility for tribes to continue to strengthen their
governments, including through the rebuilding of economically via-
ble land bases.

As a general matter, I stress that we must be mindful of unin-
tended consequences. Rather than evaluate any proposed revision
or potential improvement to IGRA in a vacuum, I would encourage
the Committee to test each idea against the backdrop of
foundational principles of longstanding Federal Indian policy.

These foundational principles include: sound Federal policies of
tribal self determination; respect for inherent tribal sovereignty;
the adherence to and upholding of Federal trust responsibilities
flowing from the United States’ special relationship with tribal Na-
tions and the flexibility of land policy to account for the diverse his-
tories and land bases of the 567 federally-recognized tribes.

No one-size-fits-all approach will work in the pursuit of tribal
economic development, self sufficiency and strong tribal govern-
ments—principal goals of Federal policy that IGRA explicitly and
wisely recognizes.

Looking to the future, IGRA’s purpose remains as relevant as
ever. As regulators of Indian gaming, we recognize the overall suc-
cess of Indian gaming, both in terms of regulation and economic
impact. We also recognize that success is due, in large part, to
IGRA’s acknowledgement of tribes as primary regulators and pri-
mary beneficiaries of their operations and the previously mentioned
foundational principles.

We believe an adherence to these principles as good policy and
must be central in any forward looking discussions. We also note
that Indian Country has uniformly made clear that the issues
caused by the Seminole decision must be addressed before any
amendments to IGRA are considered.

As Chairman, I stand ready to make available the expertise of
the NIGC to weigh in on any IGRA-related matters. I appreciate
dialogue on what improvements, if any, should be considered to
strengthen the legal framework within which Indian gaming oper-
ates.
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Thank you for the opportunity to address this Committee. I am
happy to answer any questions you may have.
[The prepared statement of Mr. Chaudhuri follows:]

PREPARED STATEMENT OF HON. JONODEV OSCEOLA CHAUDHURI, CHAIRMAN,
NATIONAL INDIAN GAMING COMMISSION

I. Introduction

Thank you Chairman Hoeven, Vice Chairman Udall, and members of the Com-
mittee for inviting me to testify today. It is an honor to appear before you as Chair-
man of the National Indian Gaming Commission.

Today I will provide an overview of the evolution of Indian gaming; the current
state of the industry and our responsive initiatives; as well as some thoughts on the
future of Indian gaming.

II. Evolution of Indian Gaming

Tribal gaming, as we think of it today, dates back to the 1970s when a number
of Indian tribes established bingo operations as a means of raising revenue to fund
tribal government operations and realize the goals of tribal self-determination.

The California vs. Cabazon Band of Mission Indians decision affirmed a tribe’s
right to regulate gaming on tribal lands. In that case, the United States Supreme
Court recognized that a tribe may engage in gaming if it is located within a state
that permits such gaming for any purpose by any person, organization, or entity.
The Court also found the tribal and federal interests supporting gambling—tribal
self-determination and economic self-sufficiency—preempted the state interest in
regulating gaming. The Court emphasized the compelling need in Indian Country
for economic development and that the gaming operations were a major source of
employment.

Soon after the Cabazon decision, Congress took up the issue of tribal gaming and
conducted a series of hearings, ultimately culminating in the passage of the Indian
Gaming Regulatory Act of 1988. In addition to providing a statutory basis for gam-
ing on Indian lands, the Act incorporates the very same reasons the Court identified
in Cabazon as compelling: to promote economic development, self-sufficiency, and
strong tribal governments. The tribes’ role as primary regulators and primary bene-
ficiaries, as well as their sovereign right to pursue gaming on their lands, was left
intact, with general regulatory oversight at the federal level to be provided by the
newly created National Indian Gaming Commission.

The NIGC has several specific responsibilities that it carries out pursuant to
IGRA, including approving tribal gaming ordinances and management contracts
with third parties and reviewing tribal gaming license decisions. We are funded en-
tirely by fees paid by tribal gaming operations, and the current fee rate is at its
lowest adopted amount since 2010. Our regulatory role is carried out at the NIGC’s
headquarters, located in Washington, D.C., and our seven regional offices located in:
Portland, OR; Sacramento; Phoenix; St. Paul; Tulsa; Oklahoma City; and Wash-
ington, D.C. The NIGC’s region offices house NIGC staff in the Compliance Division,
making it possible to develop a strong working relationship with tribal gaming au-
thorities, be accessible, and have regular contact with tribes at their gaming loca-
tions.

The NIGC is committed to fulfilling its tribal consultation obligations by adhering
to the consultation framework described in the Tribal Consultation Policy. The Com-
mission has committed to consulting with tribes before taking any action that may
have a substantial direct effect on an Indian tribe on matters including, but not lim-
ited to, the ability of an Indian tribe to regulate its Indian gaming, an Indian tribe’s
formal relationship with the Commission, or the consideration of the Commission’s
trust responsibilities to Indian tribes. In fact, the Commission just completed a se-
ries of five consultations on a variety of matters, and will be engaging in another
consultation at the end of October.

III. State of the Industry

Indian gaming is conducted in 28 states by 246 of the 567 federally recognized
tribes. When the NIGC began tracking industry-wide gross gaming revenues in
1997, Indian gaming generated approximately $7.4 billion. In the years since, the
industry has grown tremendously, with gross revenues for fiscal year 2016 reaching
$31.2 billion. Gross revenue, though, does not include the costs of running a casino,
including debt service. In other words, 31.2 billion, while an impressive number,
does not equate to revenues making it to tribes. And, although one of the purposes
of IGRA is to promote tribal self-sufficiency, gaming revenues do not supplant other
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federal programs, services, and obligations, but rather allow tribes to generate jobs
and revenue which enable tribal governments to provide fundamental services to
their communities. Many tribes have used gaming profits to fund education, im-
prove health and elder care, enhance police and fire departments, build houses and
roads, develop environmental programs, launch commercial ventures, and buy
lands.

A. Success

The NIGC takes seriously its role in safeguarding the integrity of Indian gaming.
Through IGRA, Indian gaming continues to support tribal economic development,
self-sufficiency, and strong tribal governments. Indian gaming has an undeniable
impact on Indian Country programs, services, and infrastructure affecting the lives
of millions of Native peoples and citizens of local communities. Across the board, In-
dian gaming has infused tribal program budgets with crucial funding and has al-
lowed tribes to provide vital services to their members.

1. Economic and Community Impact

Small and medium tribal gaming operations (those earning less than $25 million
in gross gaming revenues) drive much of the industry, making up 57 percent of all
gaming operations. Indian gaming has been a lifeline for these communities,
supplementing funding the federal government provides. And, although tribal gam-
ing varies in size and revenue, even the smallest gaming operations derive benefits
from the industry, including much needed jobs for tribal and local community mem-
bers. Gaming has also served as a catalyst for tribes to diversify their economic
portfolios and has led to success in industries that were initially not available to
them. Through these economic successes, tribes have been able to direct funding to
other important tribal priorities such as healthcare, education, and infrastructure.

Tribes have always been the architects of their own success in the industry. As
expertise and experience have developed, more and more tribes are looking beyond
their own facilities to the tribal gaming landscape as a whole. The Indian gaming
industry has provided a powerful platform for tribes to share their expansive knowl-
edge, enhancing inter-tribal relations and further bolstering the well-being of Indian
Country at large.

Indian gaming has an undeniably positive impact on local and state economies.
It provides opportunities in some of the most economically depressed areas in the
country. Indian gaming allows tribes to create and support thousands of direct and
indirect jobs, to make charitable contributions, and to support local emergency serv-
ices, truly impacting many lives. Its role in Indian Country as well as in sur-
rounding communities cannot be overstated.

2. Regulatory Framework

IGRA’s framework—with tribes as the primary regulators—works. Tribes them-
selves have the greatest interest in protecting their resources and their commu-
nities. It is a testament to the leadership of tribal governments, the regulators, and
the work of their dedicated employees that the Indian gaming industry has contin-
ued to maintain security and stability. NIGC support includes working with tribal
governments and their employees to ensure they have the tools necessary to protect
their assets and the integrity of the industry through diligent, professional oversight
and enforcement.

The NIGC remains strongly committed to upholding the statutory authority and
responsibilities outlined in IGRA. We carry out these responsibilities through a com-
prehensive compliance approach and do not take lightly the crippling effects that
closure of a casino could have on a tribe and the surrounding communities. Before
the Chair takes an enforcement action, we work with tribes and our regulatory part-
ners to address areas of concern using a variety of tools outlined in the visual below.
It is worth noting that the majority of tribes achieve compliance voluntarily. This
is reflective of the good work and sound partnerships the NIGC has with tribes and
regulators on the ground.



Day to Day I"> -

Training

Lettersof | >
Concern

' 4 Fines/NOVs/Closure
LB Orders

We approach our regulatory role through a multi-faceted comprehensive compli-
ance approach of technical assistance, training, and enforcement. And, with the as-
sistance of Indian Country through consultation, we focus on regularly improving
the effectiveness of our regulations. Fiscal Year 2016 has proven to be a robust year
of engagement with Indian country.

Below is a list highlighting some of our fiscal year 2016 regulatory activities:

599 Site Visits

474 audit statement reviews

226,857 FBI fingerprint and name checks
185 Surveillance Reviews

314 Tribal Licensing issuance reviews

6 Internal Control Assessments (ICA)

2 Internal Audit Reviews

33 trainings events to 1,662 participants
18 IT Vulnerability Assessments (ITVA)

3. NIGC Initiatives

The NIGC stresses strong partnerships and consistent communication with tribal
gaming operations to achieve compliance with IGRA. The Commission works with
tribes to ensure they have the tools necessary to effectively regulate their operations
and meet IGRA’s requirements. With its statutory mission in mind, the NIGC has
focused on four initiatives, which comprise the Agency’s strategic plan.

Through our initiatives, we have been able to protect the integrity of Indian gam-
ing, exfgand outreach, and develop new services that support gaming operations and
its staff.

Protecting against anything that amounts to gamesmanship on the backs
of tribes

The Commission is committed to preventing non-tribal government interests from
manipulating relationships to benefit themselves to the detriment of tribal gaming
operations. Ensuring tribes are the primary beneficiaries of their gaming activities
lies within the core mission of the NIGC, and preventing “gamesmanship” under-
pins all of the Agency’s activities. A recent example of protecting against gamesman-
ship is outlined in a settlement agreement I entered into with the Cheyenne and
Arapaho Tribes of Oklahoma on April 11, 2017. After identifying, self-reporting, and
providing documentation of potential gamesmanship involving a casino parking lot
to the NIGC, the Tribes and NIGC entered into a settlement agreement acknowl-



9

edging that there was sufficient evidence to support an enforcement action for mis-
use of gaming revenue and violation of the sole proprietary interest requirement.

Staying ahead of the technology curve

The Commission created its first technology division which has spearheaded nu-
merous projects, including providing technical assistance to tribes to better evaluate
and manage their security and technological vulnerabilities. As part of this initia-
tive, the NIGC offers no-cost IT vulnerability assessments (ITVAs) for tribes and
tribal regulators, which provide a tribal gaming facility with a vulnerability analysis
of its IT system. An ITVA is a high level tool that assists a tribe’s IT security pos-
ture relative to its gaming systems and provides a solid base-line for internal miti-
gation of any risk found and assists in justifying funding for third-party assistance.
In fiscal year 2017, the NIGC has conducted 19 ITVAs.

IT vulnerability assessment testing consists of two types of tests: external and in-
ternal. The external test provides an overview of security vulnerabilities, which are
visible from outside the gaming system network. The scan takes into account all se-
curity layers on the network between the scanner machine and the target system.
The internal network test provides an overview of vulnerabilities, which are visible
from the local network, taking into account host-based security controls on the tar-
get system.

The technology division is also leading the Commission’s consideration of regu-
latory updates to better address mobile gaming devices. Mobile gaming devices are
handheld electronic devices that allow casino patrons to play anywhere within the
casino or potentially other locations within a tribe’s gaming eligible lands, such as
restaurants and hotels.

Developing effective rural outreach to smaller gaming establishments in
rural areas

The focus of the Commission’s Rural Outreach Initiative is to develop an effective
and responsive program to support tribes with small, rural gaming operations whose
needs are unique from larger tribal gaming operations near cities. Regional staff
manages the initiative and engages in direct outreach. Budget and staff constraints
can make attending training away from the workplace difficult. Due to this, the
Commission has added virtual training sessions to its Regional Training Courses to
benefit rural gaming operations that cannot always attend in person. Through the
initiative, the NIGC is increasing its communications and enhancing its regulatory
partnerships with tribes with small rural gaming operations.

Supporting a strong workforce both within NIGC and among regulatory
partners

The Commission has enhanced regional trainings to include more hands-on learn-
ing and is leveraging technology to receive feedback. The NIGC training program
seeks to improve the content and style of its training courses and is currently revis-
ing all of its training materials. For 2017, the NIGC training program has developed
a two-day workshop for internal audit and internal controls development. Addition-
ally, the NIGC has developed training to assist tribes in recognizing “gamesman-
ship”. The NIGC’s new classes are designed to provide “how-to,” hands-on learning
with real-life scenarios, exercises and examples, and shared best practices. Ideally,
tribal leadership, tribal regulators, and operators will not only better understand
the regulations but will have the tools necessary to effectively measure and main-
tain compliance in their operations.

The agency also recognized that due to operational demands and staffing size, at-
tending Regional training courses may be difficult for some tribes. In fiscal year
2017, virtual training was introduced, allowing participants to register for select
courses broadcast live from the regional training location. This interactive approach
allows participants to ask presenters questions and actively engage in group discus-
sions and breakouts. The NIGC is also in the early stages of rolling out a learning
management system, which will provide on-line training courses and webinar-type
training to tribal leadership, gaming commissioners, regulators, and operators. In
2016, the NIGC instituted knowledge reviews in certain audit related classes. The
knowledge reviews seek to test the participant on how well they have learned the
material and assist the NIGC in determining the efficacy of its training. The testing
is done after the class is completed, and then repeated ninety days later.

4. Regulatory Review

As part of any regulatory agencies’ obligation to maintain the effectiveness of its
regulations, the Commission is contemplating changes to its regulations.

Draft Guidance on the Class III Minimum Internal Control Standards
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The NIGC’s Class III Minimum Internal Controls Standards (MICS) were promul-
gated in 1999 and last substantively revised in 2005. In 2006, the D.C. Circuit
Court of Appeals held that NIGC lacked authority to enforce or promulgate these
regulations. Since that time, the Class III MICS have remained unaltered in the
federal register, but not enforced by the Agency. Technology has advanced rapidly,
making some standards obsolete and introducing new areas of risk not contemplated
by the outdated standards. In addition, tribal-state compacts—even those entered
into since 2006—continue to adopt NIGC Class III MICS by reference. Recognizing
the industry’s need for updated standards, and after consultation with tribes, the
Commission is developing updated, non-binding guidance for Class IIT MICS and a
proposed rule that will address the outdated standards still remaining in the regula-
tions.

Management Contract Regulations and Procedures

Pursuant to IGRA, Indian tribes may enter into management contracts for the op-
eration and management of their gaming activity subject to the approval of the
NIGC Chair. The Agency’s regulations govern the review and approval of manage-
ment contracts, including background investigations of entities and individuals with
an interest in the management contract. These regulations are intended to protect
the integrity of the Indian gaming industry and ensure that the tribe is the primary
beneficiary of its gaming operation. The Commission recently consulted with tribes
and sought industry feedback on any recommended changes to our regulations and
procedures that may improve the NIGC’s efficiency in processing management
agreements and background investigations. Comments are being reviewed to deter-
mine next steps.

As part of its review of the management contract process, the Commission re-
cently streamlined its National Environmental Policy Act (NEPA) process by cre-
ating a Categorical Exclusion for management contracts that do not include new
construction. With the categorical exclusion in place, most contracts to manage ex-
isting facilities and most contract renewals will not be required to go through the
time consuming and expensive process of obtaining an Environmental Assessment
or Environmental Impact Statement. The Agency recognizes and supports the im-
portant environmental protections that NEPA provides. However, in the case of
most management contracts, there simply are no environmental implications that
are brought to bear by a new person or company taking over the day-to-day manage-
ment of a casino. And, where construction is part of the agreement, the categorical
exclusion will not be applied and the NEPA process will proceed as normal.

Fees

The Commission is considering amending the language of our fee regulations to
improve the fee rate analysis and to allow publication of the rate to coincide with
the completion of our budget for the fiscal year and the annual release of the indus-
try’s Gross Gaming Revenue. Additionally, we anticipate this amendment would re-
duce the margin of error for fee calculations as the rate would be set only once with-
in a fiscal year.

25 C.F.R. Part 547 Class II Gaming Systems

The NIGC initially implemented Technical Standards in 2008 requiring that be-
fore a Class II gaming system may be placed on the floor and offered to the public
for play, it must be submitted to an independent gaming laboratory which would
test the system against the Technical Standards.

It was recognized by tribes, the industry, and NIGC that implementation of the
Technical Standards would come at a financial cost to tribes. Of particular concern
however, was the potential financial burden on bringing gaming systems that had
already been manufactured and/or put into play—and “compliant” with applicable
law in the absence of the Technical Standards—into compliance with the new 2008
rule. Thus, to reduce that cost, the NIGC provided that gaming systems manufac-
tured prior to issuance of the standards in 2008 could be certified to an alternate
minimum standard, but made fully compliant or removed from the gaming floor
within five years. In 2012, that “sunset provision” was extended another five years,
to November 10, 2018. After extensive internal review of the technical standards
and consultation with the industry, the Commission determined that it was appro-
priate to remove this deadline, provided that such systems are subject to additional
annual review by tribal gaming regulators and with certain records and information
regarding that review to be made available to the NIGC. The Commission carefully
considered comments received on the issue and published a Notice of Proposed Rule-
making in the Federal Register on September 28, 2017.
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5. Developing Partnerships to Stamp Out Human Trafficking

The NIGC had forged partnerships to enhance its proactive regulatory approach
to educate and provide resources to combat human trafficking. While the NIGC is
not aware of any data suggesting human trafficking is any more rampant in Indian
gaming than any other large commercial activity with heavy customer movement,
we recognize the industry’s strong regulatory structure that provides the agency an
area of opportunity to support broader efforts to stamp out human trafficking. Be-
ginning in January 2017, the Agency’s forward-looking approach allowed the Com-
mission to partner with the Bureau of Indian Affairs, the Department of Homeland
Security, the Department of Justice, the National Human Trafficking Hotline and
other federal and non-profit organizations to provide engagement, tools and re-
sources at our regional training conferences.

B. Challenges

While Indian gaming continues to be successful, it is not without its challenges.
To that end, NIGC receives input from tribes and stakeholders through consultation
efforts, daily interactions, site visits, and by observing the work of other agencies
supporting Indian Country.

As we see the tremendous growth of the Indian gaming industry, it is more impor-
tant than ever to not lose sight of the policies underlying IGRA. Indian gaming,
while potentially lucrative, is a governmental activity, not a mere commercial enter-
prise. This simple idea is sometimes forgotten, but crucial when discussing Indian
gaming. IGRA requires that gaming revenues are owned by, and benefit, the entire
tribe rather than any particular individual; tribes may only use net revenues from
their IGRA gaming for five limited governmental purposes.

Related to the misperception that IGRA gaming is a commercial, rather than a
governmental, endeavor is the notion that gaming on Indian lands not within the
narrow limitations of reservation boundaries is somehow inconsistent with IGRA.
The narrative of “off-reservation gaming” has the potential to distract from the un-
derlying principle behind Indian gaming—that Indian gaming development is an ex-
pression of a tribe’s sovereignty and desire to provide governmental services to its
people. Gaming on Indian lands, which can include reservation, trust, and restricted
fee land, is what IGRA contemplates. That being said, the NIGC understands con-
cerns may arise when a tribe decides to open a casino on a particular parcel of land.
As a regulatory agency, however, our role is limited to ensuring gaming takes place
on eligible Indian lands. And, although the definition of Indian lands includes res-
ervation land, it also includes non-reservation trust and restricted fee lands over
which the tribe exercises governmental power. While IGRA also prohibits gaming
on trust lands acquired by tribes after 1988, it does provide for measured flexibility
allowing for gaming on eligible Indian lands, besides reservation lands, in clear rec-
ognition of the diversity of histories and land bases in Indian country. This flexi-
bility supports the goals of tribal economic development and strong tribal govern-
ments (through the rebuilding of land bases) and is consistent with the principal
goals set forth in its findings.

IV. Thoughts on the Future

IGRA’s purpose remains as relevant as ever for the future of Indian gaming, with
its inevitable technological evolution and expansion. The policies of IGRA have pro-
vided tribes with the support, guidance, and protection to develop a healthy, robust
gaming industry. The NIGC will continue to adapt to industry advancements and
work to ensure a well-regulated gaming industry that supports tribal economic de-
velopment, tribal self-sufficiency, and strong tribal governments. The NIGC is
unique in its expertise and great working relationships with tribal regulators and
operations. Any new technology or advancement in gaming such as i-gaming, fan-
tasy sports, or mobile gaming will have a learning curve, but the NIGC’s knowledge-
able and dedicated staff is up to the task of addressing those issues without under-
mining the intent of IGRA.

The success of the Indian gaming industry is due in large part to the expertise
tribes have developed in running and regulating their operations. The Commission
believes any potential legislation related to gaming must include tribes and provide
a level playing field of opportunity for Indian country. Potential legislation address-
ing new gaming markets, such as Internet gaming or the increased availability of
sports betting, etc., must include dialogue with State, industry, and other stake-
holders in considering regulatory structures for emerging markets and IGRA’s
foundational principle of supporting tribal economic development, self-sufficiency,
and strong tribal governments must be the primary guide. The federal government’s
special relationship with tribes is a bedrock of federal law and policy. IGRA’s tribal
self-determination principles have resulted in the integrity and economic success of
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Indian gaming thus far, and should inform future dialogue regarding national gam-
ing policy. Congress can ensure that the benefits of Indian gaming are preserved
and not lost in an on-line environment in which a handful of first-to-market inter-
ests dominate.

Although technologic advancements and the face of gaming is very much on every-
one’s minds as IGRA approaches its thirtieth anniversary, we must also be mindful
of other aspects of the Act. For example, we at the NIGC have repeatedly heard
from Tribes that the issue created by the United States Supreme Court case, Semi-
nole Tribe of Florida v. Florida must be addressed. In that case, the United States
Supreme Court concluded that in IGRA, Congress did not waive States’ immunity
from suit by Indian Tribes. Thus, tribes are unable sue states for failing to negotiate
compacts in good faith, thus shifting the balance of power in tribal-state compact
negotiations to states. We agree that without a Seminole fix, the intended parity be-
tween Class III tribal gaming and commercial gaming may further deteriorate. And,
as with any proposed legislation or new developments with Indian gaming, NIGC
stands ready to work with Congress, tribes, and other stakeholders to uphold the
foundational principles of IGRA.

With any changes to IGRA, though, special care must be taken to ensure any fu-
ture legislation or regulation related to IGRA that impacts gaming such as those
related to taking land into trust or that alter federal responsibilities to tribes, builds
on the success of Indian gaming and provides ample flexibility for tribes to continue
to strengthen their governments, including through the rebuilding of economically-
viable land bases. As a general matter, I stress that we must be mindful of unin-
tended consequences. Some of the most disastrous federal policies from the perspec-
tive of tribal nations were the product of the good intentions of purported advocates
of Native peoples. IGRA, however, does not fall into that category. And rather than
evaluate any proposed revision or potential improvement to IGRA in a vacuum, I
would encourage the Committee to test each idea against a backdrop of the
foundational principles of longstanding federal Indian policy.

As regulators of Indian gaming, we recognize the overall success of Indian gaming
over the last 30 years, both in terms of regulation and economic impact. We also
recognize that that success is due in large part to IGRA’s acknowledgment of the
tribes’ sovereign right to pursue gaming on their lands, its preservation of their role
as primary regulators and primary beneficiaries of their operations, and its protec-
tion of varied avenues to allow tribes with diverse histories, land bases, and capac-
ities to pursue gaming. We believe an adherence to these self-determination prin-
ciples and flexibility that accounts for historic realities is good policy and must be
central in any forward-looking discussions. As Chairman, I stand ready to make
available the expertise of the NIGC to weigh-in on any IGRA-related matters, and
I appreciate dialogue on what improvements, if any, should be considered to
strengthen the legal framework within which Indian gaming operates.

V. Conclusion

In the nearly 30 years since the Indian Gaming Regulatory Act was passed, the
Indian gaming industry has grown, matured, and evolved in ways that almost no
one could have predicted at the time. And while that growth is due primarily to the
ingenuity and hard work of the tribal communities that built the industry, it has
occurred in the context of a piece of legislation that was enacted with core goals in
mind—to promote tribal economic development, tribal self-sufficiency, and strong
tribal governments. The NIGC takes seriously its role to regulate the Indian gaming
industry to ensure these goals are achieved. These efforts in conjunction with
IGRA’s sound principles will continue guiding Indian gaming into a bright and pros-
perous future.

The CHAIRMAN. Thank you.
Mr. Tahsuda.

STATEMENT OF JOHN TAHSUDA, III, PRINCIPAL DEPUTY
ASSISTANT SECRETARY, INDIAN AFFAIRS, U.S.
DEPARTMENT OF THE INTERIOR

Mr. TAHSUDA. Good afternoon, Chairman Hoeven, Vice Chairman
Udall and members of the Committee.

My name is John Tahsuda and I am the Acting Assistant Sec-
retary for Indian Affairs at the Department of the Interior. Thank
you for the opportunity to testify before this Committee on the de-
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partment’s role in Indian gaming. You have my full written testi-
mony. I will offer some more brief oral remarks.

The passage of the Indian Gaming Regulatory Act, IGRA, pro-
vided a means of promoting tribal economic development, self suffi-
ciency and strong tribal governments through well regulated gam-
ing. Indian gaming has resulted in considerable financial resources
for a wide range of tribal services and programs from education
and housing to law enforcement and health care and has bolstered
jobs in local and tribal communities.

That said, the Department is mindful that while gaming has
great potential to improve economic conditions for tribal and non-
tribal communities, it could also introduce new complications to
communities, including drain on local resources, increased traffic,
visitation and crime, such as drugs and prostitution.

The Department, under Secretary Zinke’s leadership, firmly be-
lieves there needs to be thoughtful and thorough consideration of
all factors relating to gaming applications. Given our commitment
to being a good neighbor and steward, we believe local voices must
have a fair opportunity to provide insight and input into these deci-
sions.

That is why an in-depth and balanced consideration of all factors
will be at the core of the department’s decision-making process for
any off-reservation gaming or land-into-trust applications. We will
closely adhere to the law when reviewing tribal gaming matters as
detailed in IGRA, but also plan to put more emphasis on all of the
applicable criteria.

No single criteria by itself will be considered dispositive in these
intricate proposals. Nor will local communities be denied an oppor-
tunity to voice their concerns. We are committed to striking a bal-
ance between differing interests which we fully recognize are prev-
alent in these matters while following the provisions of the law.

In addition to being more thoughtful when considering gaming
and fee-to-trust proposals, Interior is also committed to providing
tribes realistic expectations during the formal review process. For
instance, in the case of off-reservation land into trust efforts, the
commitment of time and resources required can be exorbitant, par-
ticularly if that proposal is denied.

Therefore, we believe it is important to be upfront about pro-
posals that may not be acceptable and, as a result, we are consid-
ering changes to our land-into-trust process to provide feedback
earlier in the process.

The Department does recognize that equities may be different for
restored and landless tribes when it comes to off-reservation gam-
ing and land-into-trust proposals. Interior is committed to review-
ing all the factors and seeking broad input in its decision-making
process for these applications.

In conclusion, the Department is committed to being thorough
and balanced in our considerations for both trust land acquisitions
and gaming proposals. We will closely adhere to the law when re-
viewing these matters, putting emphasis on all the applicable cri-
teria and ensuring that local communities will not be denied an op-
portunity to voice concerns.

I, along with our team at Interior, welcome the opportunity to
work with this Committee and Congress on Indian gaming matters,
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recognizing the plenary authority Congress holds in all tribal mat-
ters.

Thank you for the opportunity to testify today. I am pleased to
answer any questions you may have.

[The prepared statement of Mr. Tahsuda follows:]

PREPARED STATEMENT OF JOHN TAHSUDA, III, PRINCIPAL DEPUTY ASSISTANT
SECRETARY, INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

Good afternoon Chairman Hoeven, Vice Chairman Udall, and Members of the
Committee. My name is John Tahsuda and I am the Acting Assistant Secretary for
Indian Affairs at the Department of the Interior (Department or Interior). Thank
you for the opportunity to testify before this Committee on the Department’s role
in Indian gaming.

The framework for Indian gaming both on and off reservation was established by
Congress with the passage of the Indian Gaming Regulatory Act (IGRA) [Pub.L.
100-497, 25 U.S.C. §2701 et seq.] in 1988. The regulatory scheme codified into law
assigns the Department certain responsibilities for regulating gaming on Indian
lands. As laid out in IGRA, Class I gaming is regulated exclusively by Indian tribal
governments; Class II gaming regulation is reserved to tribal governments in co-
operation with the Federal Government; and, Class III gaming is regulated pri-
marily by tribal governments in cooperation with the federal government and, to the
extent negotiated in an approved compact, a state government. Under IGRA, Inte-
rior reviews and determines whether to approve tribal-state gaming compacts and
fee-to-trust applications for gaming.

The passage of IGRA serves as recognition on behalf of Congress that well-regu-
lated gaming provided a means of promoting tribal economic development, self-suffi-
ciency, and strong tribal governments. Indian gaming has resulted in considerable
financial resources for a wide range of tribal services and programs, from education
and housing to law enforcement and health care, and has bolstered jobs in local and
tribal communities.

That said, the Department is mindful that, while gaming has great potential to
improve economic conditions for tribal and non-tribal communities, it can also intro-
duce new complications to communities, including a drain on local resources, in-
creased traffic, visitation, and crime, such as drugs and prostitution. The Depart-
ment, under Secretary Zinke’s leadership, firmly believes there needs to be a
thoughtful and thorough consideration of all factors relating to gaming applications.
Given our commitment to being a good neighbor and steward, we believe local voices
must have a fair opportunity to provide insight and input into these decisions.

This emphasis on a balanced process is also critical for the acquisition of trust
lands located off reservation, which the Department firmly believes should move for-
ward in tandem with federal consideration of tribal gaming. The Department pre-
viously testified during the 115th Congress about its role in the fee-to-trust process,
which can be further complicated by the prospect of off reservation gaming. Off-res-
ervation lands that are acquired through the Fee-to-Trust process have the potential
to raise jurisdictional uncertainties in local communities, as well as complicating
land-use planning and the provision of services. Moreover, non-Indian communities
may experience tax revenue consequences if payments in lieu of taxes are not
agreed upon. Ultimately, the Department has received comments that taking land
located off reservation into trust for gaming can introduce economic or other condi-
tions that can have significant impacts on the immediate and surrounding commu-
nities. As a result, the Department’s off-reservation trust regulations require par-
ticular attention to issues of jurisdiction and taxation.

Off-reservation trust acquisitions also raise the possibility that a tribe may ini-
tiate gaming operations once the land is held in trust by the federal government,
even though that was not in the original plan. This matter continues to complicate
and isolate some communities near these facilities. In those instances, local commu-
nities that may have offered support or participated in the process could now need
to engage in a new public input process.

Collectively, this is why an in-depth and balanced consideration of all factors will
be at the core of the Department’s decisionmaking process for any off reservation
gaming or land into trust applications. The Department will closely adhere to the
law when reviewing tribal gaming matters as detailed in IGRA, but also plans to
put more emphasis on all of the applicable criteria. No single criteria by itself will
be considered dispositive in these intricate proposals, nor will local communities be
denied an opportunity to voice their concerns. We are committed to striking a bal-
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ance between differing interests, which we fully recognize are prevalent in these
matters, while following the provisions of the law.

In addition to being more thoughtful when considering gaming and fee-to-trust
proposals, Interior is also committed to providing tribes realistic expectations during
the formal review process. For instance, in the case of off reservation land into trust
efforts, the commitment of time and resources required can be exorbitant, particu-
larly if that proposal is denied. Therefore, we believe it is important to be upfront
about proposals that may not be acceptable. As a result, we are considering changes
to our land-into-trust process [25 CFR § 151] to provide feedback earlier in the proc-
ess.

The Department recognizes that the equities may be different for restored tribes
and landless tribes when it comes to off reservation gaming and land into trust pro-
posals. For example, the Department is currently reviewing the Shawnee Tribe of
Oklahoma’s fee-to-trust. The Shawnee are a landless tribe and, given the unavail-
ability of land in close proximity to its members, the Tribe elected to explore other
alternatives. They have worked closely in collaboration with other Oklahoma tribes,
the Governor of Oklahoma, the local community, and a number of Members of the
Congressional delegation to identify and secure a potential location. While a decision
on that acquisition is pending with the Department, Interior is committed to review-
ing all factors and seeking broad input in its decision making.

As this Committee looks ahead at the next thirty years of Indian gaming, the De-
partment sees an opportunity to think strategically about its own role. Our commit-
ment is to be thorough and balanced in our considerations for both trust land acqui-
sitions and gaming proposals. The Department will closely adhere to the law when
reviewing these matters, putting emphasis on all the applicable criteria and ensur-
ing that local communities will not be denied an opportunity to voice concerns. The
Department welcomes the opportunity to work with this Committee and the Con-
gress on Indian gaming matters, recognizing the plenary authority Congress holds
in all tribal matters. If there is interest in further discussing these issues, we stand
ready and able to work with you.

This concludes my written statement. Thank you for the opportunity to testify
today and I am pleased to answer any questions you may have.

The CHAIRMAN. Thank you to you both.

I am going to begin with Chairman Chaudhuri.

In 2015, this Committee held an oversight hearing to receive tes-
timony on the GAO report, Indian Gaming, Regulation and Over-
sight by the Federal Government, States and Tribes. More recently,
the GAO confirmed that as of December 2016, the NIGC has yet
to comply with all of their recommendations outlined in that re-
port.

Would you please give us an update, Chairman, as to where you
are with the GAO recommendations from that report?

Mr. CHAUDHURI. Thank you, Chairman.

As we mentioned at that time, we absolutely welcomed GAO’s in-
quiry. We also welcomed their ongoing work with us to identify
areas of opportunity for us to improve our services.

We were actually ahead of GAO in some of the recommendations
regarding some of the knowledge reviews that we are in the proc-
ess of implementing to tie our trainings to actual efficacy of our
regulatory approach. Those knowledge reviews, frankly, came from
discussions between our staff and members of the Committee.

I am actually thankful for some of the work that collectively we
are doing together to make sure we are having the most efficient
trainings possible.

The GAO mentioned a few areas of opportunity. One in par-
ticular was working to have deadlines attached when we tried to
provide technical assistance to tribes identified as having compli-
ance issues. Since the GAO report, we have put firm deadlines into
each and every letter of concern and awareness that we provided
to our regulatory partners.
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We have also instituted metrics tracking with our trainings. That
again flows from the GAO report and our discussions with the
Committee.

Finally, we are actively involved in measuring our ability to pro-
vide resources to facilities with some of the most challenging capac-
ity issues. Those all relate to the GAO’s recommendations.

As a final note, outreach was part of GAO’s report. I am pleased
to say in our last attempt to provide clarity to the industry involv-
ing trying to develop non-binding Class III mix in light of the CRIT
decision, we have made special efforts to reach out to our State
partners to loop them in on our draft language.

We are sensitive to GAQ’s findings, but I do want to say the
overall thrust of GAO’s report was that the industry overall was
healthy and the regulatory structure overall was strong. There
were, of course, recommendations, as there are with any report, but
we very much appreciated the overall thrust of the report.

The CHAIRMAN. You do not anticipate any problem meeting the
recommendations they made in the report?

Mr. CHAUDHURI. None whatsoever.

The CHAIRMAN. Thank you.

Last month, the Securities and Exchange Commission acknowl-
edged that it had been hacked. Under the previous Administration,
the Office of Personnel Management, as you will recall, exposed
millions of Federal employees’ personal information to cyber crimi-
nals.

My question is, what is the Commission doing to ensure that the
critical information tribes report to you is secure and have you
been subject to any type of software or cyber security breaches?

Mr. CHAUDHURI. Thank you Chairman, cyber security is a con-
cern for the gaming industry as it is for all industries and govern-
mental agencies. This is the age we live in. There is one report that
said if you leave an unsecured device exposed to the Internet, you
are guaranteed not just dozens, not just hundreds, but potentially
thousands of attacks in a short amount of time if you do not have
sufficient firewalls and safety measures in place. This is the reality
of the arena in which we live.

Recognizing that and recognizing our role as supporting our reg-
ulatory partners, each tribe having its own regulatory body, we
have looked at our internal capabilities to figure out where we can
be of the most help. Through our recently created technology divi-
sion to stay ahead of the technology curve, I think we developed
a pretty innovative approach to this challenge.

We developed what are called IT vulnerability assessments by
which we will go to any tribe that requests it and perform a 360
review of cyber vulnerabilities for that tribe. This is a relatively
new program but since starting, I have some numbers here that
are pretty good.

Since starting, this is a year and a half old, the program has hit
the ball out of the park and 19 ITVAs were performed this year
alone. There is a waiting list now, not a long waiting list but it has
been very well received in Indian Country.

We need to distinguish between cyber vulnerabilities and cyber
compromises. Cyber attacks are always ongoing. I mentioned the
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idea about an unprotected system. All the time there are cyber at-
tacks.

In terms of cyber compromises, fortunately because of the work
of tribal regulators with supportive agencies such as ours, exam-
ples of actual cyber compromises are relatively few and far be-
tween.

The CHAIRMAN. That is encouraging to hear.

I am going to a little bit more time hoping to get this done in
one round. I will provide the same courtesy to my fellow Senators.
I think that might save having to have two rounds because we do
have a vote at 3:15 p.m.

For Secretary Tahsuda, the Indian Gaming Regulatory Act is a
delicate balance between Federal, State and tribal interests. Your
written testimony indicated that evaluating off-reservation gaming
and land into trust, in doing so, the department was “committed
to striking a balance between differing interests which we fully rec-
ognize are prevalent in these matters while following the provi-
sions of the law.”

Can you explain how you intend to strike that balance in terms
of your application for these compacts?

Mr. TAHSUDA. When we say considering all the factors, I think
that includes both if there is a compact under consideration as well
as land and the consideration of factors there and in consideration
of the factors under the land decision as well.

Some of those overlap but we believe that in the past, there have
been times when greater consideration has been given to one set
of factors over others. Our commitment is to weigh all the relevant
factors and come to a fair and balanced conclusion based on the to-
tality of the factors.

The CHAIRMAN. Do you intend to utilize a commutability stand-
ard for off-reservation acquisitions for gaming?

Mr. TAHSUDA. When it comes to land into trust, we are required
by our regulations to consider the distance from the reservation for
off-reservation applications. We also are required by IGRA to con-
sider the positive impacts to the tribe if there is going to be gaming
on that land which we believe must mean something more than
mere financial gain. Things like employment opportunities, ability
to host cultural activities, and community activities in the facility
should all be part of the considerations impacted by the distance
from the reservation.

The CHAIRMAN. Thank you.

Vice Chairman Udall.

Senator UDALL. Thank you, Mr. Chairman.

IGRA’s goals of promoting tribal economic development, tribal
self sufficiency and a strong tribal government are rooted in the
recognition of formal government-to-government relations between
the Federal Government and the tribes, as both of you know.

Every President since Nixon has embraced those goals. President
Clinton specifically recognized the Federal Government’s responsi-
bility to coordinate and consult with tribal governments by issuing
Executive Order 13175. President Bush issued a memorandum sup-
porting that Executive Order as did President Obama.
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For Assistant Secretary Tahsuda, will President Trump issue
any Executive Memorandum or Guidance that continues the impor-
tant commitments contained in Executive Order 13175?

Mr. TAHSUDA. I cannot answer that question. I think that is in
the President’s prerogative. What I do know is that he and Sec-
retary Zinke have impressed upon us that we are to be guided by
respect for tribal sovereignty. We have in place our consultation
policies and we closely follow those and fully intend to do that
through the future.

Senator UnALL. Can I have your commitment that you, as the
highest ranking political appointee in Indian Affairs at Interior,
that you will ensure meaningful tribal consultations occur in the
spirit of that Executive Order?

Mr. TAHSUDA. Yes. Our goal is to have effective consultation with
the tribes so that we can provide better outcomes as we perform
our services to the tribes.

Senator UDALL. We would like it in writing at any point if you
decide to issue an Executive Order on that and be notified of that.

Mr. TAHSUDA. Certainly, Senator.

Senator UDALL. Thank you.

I was hoping both of you would shed some light on IGRA’s intent
regarding parity between tribes and States in negotiating com-
pacts. Do you think that balance is tipping in any way that the law
did not intend?

Mr. CHAUDHURI. Thank you, Vice Chairman.

In terms of the balance and thorough approach, I would say a
couple things. First of all, IGRA is specifically intended to benefit
Indian tribes for the Federal policy purposes set forth in IGRA of
strong tribal governments, self sufficiency, and economic develop-
ment. It is legislation specifically intended to benefit tribes.

Furthermore, in terms of considering balancing considerations,
there is a long recognized special relationship between the Federal
Government and tribal nations as recognized in the long history of
Federal case law, as well as the congressional record.

Prior to IGRA, the Cabazon decision acknowledged the tribes’ in-
herent authority to regulate their own gaming activities. IGRA, in
many ways, can only be described as an infringement on the inher-
ent authority of tribes to regulate their own activities. It was an
infringement that brought with it a very special balancing of var-
ious interests, State interests and tribal interests but it protected
tribal sovereignty to ensure that if that balance was ever tilted too
far in one direction, for instance, where a State were not to nego-
tiate in good faith with a tribe, a tribe would have recourse to re-
store that balance. That recourse would be litigating over the
State’s actions and negotiations, litigating over good faith.

That balance was changed dramatically by the Seminole decision
so that the carefully crafted balance of sovereign interests that
IGRA sought to establish has forever since been impacted. I think
Indian Country has been very clear and very thankful for today’s
discussion if any potential changes to IGRA are on the table, and
restoring the balance that IGRA established between States and
tribes needs to be the first point of discussion. Indian Country’s
perspective on that matter, given IGRA’s intent, appears reason-
able.
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Senator UDALL. Mr. Secretary, your thoughts on that?

Mr. TAHSUDA. It is my understanding, I was not here at the
time, but Congress is the one that sought to achieve a balance
through IGRA itself. That is reflected in the statute. The statute
directs us to take certain actions, to make certain reviews and con-
sider certain criteria. We do that to the best of our ability.

It is true that the Supreme Court has its opportunity to weigh
in on legislation that Congress passes and when those decisions af-
fect longstanding practices held by our department, it does create
complications for us, but it is Congress’ job ultimately to simplify
or clarify that if it feels the need to do that. Otherwise, it is our
responsibility to apply the law the best we can.

Senator UDALL. As I mentioned in my opening, Indian gaming is
an important economic engine. In New Mexico, for example the
Pueblos of Santa Clara and the Ohkay Owingeh casinos employ
more than 1,000 people in the Espanola Valley. The President has
spoken at length about creating jobs and cutting red tape, yet Inte-
rior just released an advance notice of rulemaking that suggests In-
terior may revisit regulatory obstacles from the Bush years.

Mr. Assistant Secretary, in your written testimony, you state
that “local voices must have a fair opportunity to provide insight
and input in land-into-trust decisions.” Can you elaborate and how
do the current regulations fail in this regard, specifically focusing
on how you believe those current regulations fail?

Mr. TAHSUDA. I did not intend, at least in my statement, to
imply that our current regulations fail that. I think it is our belief
that past actions by the department over the past few years did not
adequately apply our regulations as they should have so that all
the factors and criteria to be considered were not adequately con-
si(}llered. As 1 said earlier, some were given greater priority over
others.

It is our commitment to consider all the factors we are required
to consider by the law and by our regulations and apply those to
the factual situation in front of us.

Senator UDALL. Interior owes Indian Country no less than to
meet in and with communities that will be hardest hit by this Ad-
ministration’s proposed changes. What is Interior’s plan to consult
with tribes on the Part 151 proposal? Does it go beyond ordinary
APA notice or comment such as conducting regional consultations?

Mr. TAHSUDA. It is our intent, if we move forward with changing
the regulations to hold a consultation schedule. We actually should
have out within the next day or so a Dear Tribal Leader letter
which will identify a meeting to discuss in broad terms what we
are thinking. Then we will lay out a schedule of tribal consulta-
tions in different regions around the Country. I am happy to share
that with you, Mr. Vice Chairman.

Senator UDALL. Thank you very much.

The CHAIRMAN. Senator Heitkamp.

STATEMENT OF HON. HEIDI HEITKAMP,
U.S. SENATOR FROM NORTH DAKOTA

Senator HEITKAMP. Thank you, Mr. Chairman.
If T could just take a minute to talk about an issue we had a
hearing on last week, Mr. Chairman, I appreciate your response to
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the letter that I and other members of this Committee sent on
human trafficking and I am glad to hear that the National Indian
Gaming Commission is doing its job to educate and provide re-
sources to combat human trafficking.

You mentioned in your testimony that your organization is not
aware of any data that suggests human trafficking is more ramp-
ant in Indian gaming than other similar industries. How do you
think we can collect the data so that we can be better informed and
don’t you think it would be valuable to have that information?

Mr. CHAUDHURI. Absolutely, and we stand ready to work with
any partners to collect data as broadly as possible. As I mentioned
in my oral testimony, our regulation philosophy is one of proactive
regulation. While we absolutely support the gathering of data that
will help target effective regulatory action, I do not think an agency
needs to wait for the data to come in to recognize there are oppor-
tunities to help stamp out human trafficking as they exist.

In this regard, I really have to thank our Vice Chair, Kathryn
Isom-Clause, who within the agency, has taken the leadership posi-
tion to get each and every one of us on board to work with Federal
partners, tribal partners, industry partners to do whatever we can.

It starts with data. We are here to work with data collection
agencies that have better tools than we do as regulators but that
does not mean we cannot start doing what we can now. We are
doing it through our trainings and we are doing it through our par-
ticipation with the Tribal Gaming Protection Network. We have the
National Indian Gaming Association here and the American Gam-
ing Association is involved with that. We are active but data is ab-
solutely needed.

Senator HEITKAMP. We know that events and the hospitality in-
dustry are particularly targets for this kind of behavior and crimi-
nal activity. We want to make sure all of the people involved in
your industry, whether it is the hotel that is attached or people on
the floor watching what is going on, are well trained and can recog-
nize the signs of human trafficking, especially when it involves
small children.

Mr. Assistant Secretary, as we talk about combating drug and
human trafficking and domestic violence in the context of gaming,
I think it is extremely important that law enforcement has enough
resources to effectively respond to these cases.

All across our region, we are seeing more and more law enforce-
ment jails, more and more detention centers being shut down by
order of various Federal agencies. That creates a real void in In-
dian Country in terms of access to resources, especially as it re-
quires cooperation given jurisdictional challenges and the cus-
tomers of gaming associations.

What are you doing to build more momentum for additional law
enforcement resources both in terms of personnel and in terms of
jail capacity?

Mr. TAHSUDA. Good question, Senator. I thought you were going
to ask me something about gaming.

Senator HEITKAMP. I think this is about gaming. I think that
when we are looking at the additional challenges that gaming
brings to Indian Country, if you take an isolated reservation in
North Dakota, you are not going to see a lot of people the tribal



21

court would not have jurisdiction over. But once you have gam-
bling, that hopefully is bringing more people who are going to enjoy
the hospitality, but it has challenges.

There are two sides to this. I just have to tell you I think that
these are issues that are associated and could, in fact, be exacer-
bated by Indian gaming and casino gambling in Indian Country.

Mr. TAHSUDA. Let me do my best to answer your question and
ask that you bear with me. I am still pretty new in the job and
trying to get a handle on everything we are doing. I still receive
briefings nearly every day from our various offices and bureaus.

I do know that some of our staff came before you last week to
talk about the human trafficking issue. Based on that, you prob-
ably have as good or better information than I do on that.

I do know that they are actively engaged both with sort of the
industry side, with the tribal casino folks and with tribal law en-
forcement to try to get training for them to identify both the re-
lated drug trafficking and the human trafficking issues and to help
them learn to identify situations when these may arise whether at
a tribal gaming facility, tribal hospitality or any other location like
a truck stop. I know that is also a big source of concern. We are
actively working on that.

It is true that an activity like gaming brings a lot of people and
traffic to an area that otherwise would not come there. As I ref-
erenced earlier, those are complications for the community they are
required to deal with. To the extent possible, we have long been
proponents of the tribes working cooperatively with local law en-
forcement, cross deputizing agreements to help them work through
those and where appropriate, to bring Federal resources to those.

Senator HEITKAMP. I am out of time but I do want you to know
that I consider the lack of law enforcement resources in Indian
Country, especially for our gaming tribes, to be one of the most
critical issues Indian Country is confronting.

We have longstanding, historic socioeconomic issues we need to
address but if people are not safe, if people are not protected, this
has to be one of your top priorities in your Acting role. We do not
want to waste anymore time waiting for someone who is not Act-
ing. I think it is critically important that law enforcement be a top
priority.

Thank you, Mr. Chairman.

Mr. CHAUDHURI. Senator, if I may add one point on that. One of
the master strokes of IGRA was preserving the tribes’ place as the
primary regulators of their gaming activity. That was important
because of all people who have the strongest interest in protecting
their communities, tribes have the strongest interest in protecting
the health and welfare of their members as well as their patrons.

We see our work, in terms of human trafficking, as doing what-
ever we can to support tribal regulator efforts on the ground.
Tribes are on it. I had a conversation with my good friend, Jamie
Hummingbird, who heads the National Tribal Gaming Commis-
sioners and Regulators. We spoke about this very issue.

Thank you so much for your attention to this very, very impor-
tant issue.
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The CHAIRMAN. I have one final question for the Chairman. I am
asking this on behalf of Senator Udall who had to go vote. He had
one other question for you and a follow up question.

The Tenth Circuit issued two opinions that affect the Pueblo of
Pojoaque. One decision validated Part 291 which means that tribes
in the Tenth Circuit can no longer look to Interior if a State de-
cides it does not want to negotiate a compact.

The other Tenth Circuit decision now allows States to regulate
vendors in a way that disrupts tribal gaming operations.

If Interior cannot issue secretarial procedures, what options do
tribes have now? Does that outcome reflect IGRA’s intent to put
tribes and States on equal footing during the compact negotiation
process?

Mr. CHAUDHURI. Thank you, Chairman, and by extension, thank
you to the Vice Chair. I have two things very briefly.

The compacting analysis affects Class III gaming. Class II gam-
ing is always within the purview of tribal communities.

The second point, it is a great question, especially given the
Tenth Circuit decisions. Our role, as an agency, was to try to pro-
mote our statutory mission as best we could, given the complexities
of matters on the ground with Pojoaque. In other words, we made
sure that operations were safe, that assets were protected, while
these matters played out.

It raises a larger question that was alluded to in the Vice Chair-
man’s previous dialogue regarding the balance between tribal and
State interests. IGRA contemplated a very delicate balance be-
tween tribes and States, one in which States would negotiate in
good faith with tribes and tribes would have recourse to bring an
action when that good faith did not occur.

The Seminole decision complicated that. As regulators, with an
eye towards integrity and fairness, we cannot help but recognize
that has created complications within the regulatory landscape.
Seminole has created complications in terms of the relationship be-
tween tribes and States and it has had regulatory impacts.

In terms of how that is played out with vendors, when tribes do
not have that recourse, States are free to leverage their position
with tribes much more freely and are becoming more and more cre-
ative about how to leverage those positions such as bringing pres-
sure on vendors.

The CHAIRMAN. I would like to thank both witnesses on our first
panel. That will conclude our first panel and we will move to our
second panel.

Thank you.

Mr. CHAUDHURI. Thank you very much, Chairman.

Mr. TAHSUDA. Thank you, Chairman.

The CHAIRMAN. We will proceed with the second panel. I would
like to thank all of the witnesses.

First, we will hear from the Honorable Keeny Escalanti, Presi-
dent, Fort Yuma Quechan Indian Tribe, Yuma, Arizona. Then we
will hear from: the Honorable Harold “Gus” Frank, Chairman, For-
est County Potawatomi, Crandon, Wisconsin; the Honorable Leon-
ard Forsman, Chairman, the Suquamish Tribe, Suquamish, Wash-
ington; and my old horseback riding partner, Ernest L. Stevens,
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dJr., Chairman, National Indian Gaming Association. Thanks to all
of you for being here.
Mr. Escalanti, if you will start.

STATEMENT OF HON. KEENY ESCALANTI, PRESIDENT, FORT
YUMA QUECHAN INDIAN TRIBE

Mr. ESCALANTI. Good afternoon, Chairman Hoeven, Vice Chair-
man Udall and members of the Committee.

My name is Keeny Escalanti, Sr., President of the Quechan In-
dian Tribe of the Fort Yuma Indian Reservation. I thank you for
the opportunity to testify today on behalf of our 3,900 members re-
garding benefits of gaming to our community.

According to our creation story, our people, pronounced
KWAT'SAN, have lived along the Colorado River near the con-
fluence of the Gila River. We are well known for our distinct lan-
guage, the Yuman, which is a native dialect of the Hokan. Our res-
ervation encompasses approximately 45,000 acres with a land base
that is located in both California and Arizona, which shares a bor-
der with Mexico.

Our tribe is an agricultural community. We also rely on tourism
and, of course, gaming to augment our economy. Our tribes operate
two casinos, the Quechan Casino Resort located in Imperial Coun-
ty, California and Paradise Casino located in Yuma County, Ari-
zona.

The revenues derived from these two casinos have allowed our
tribe to invest in our local community and has strengthened our re-
lationship with the local government and improved the livelihoods
of our tribal and non-tribal residents.

The tribe signed our first gaming compact with the State of Cali-
fornia in 1999 and amended it in 2006. To alleviate the financial
hardship from the 2006 amendment, we recently negotiated a new
compact with Governor Brown. We are grateful for the hard work
of Governor Brown’s Administration in this process.

The new compact recognized the benefits of investing gaming
revenues in the local community and acknowledges the tribe as a
significant contributor to the local economy. Under the new com-
pact, the tribe is relieved from burdensome revenue-sharing re-
quirements. Now the tribe can invest gaming revenues and provide
important programs to its tribal membership and local residents.

Gaming has improved the well being of the tribe and the sur-
rounding area through job creation, local investments and inter-
government collaboration, improving the safety and security of the
entire community.

Gaming has created significant employment opportunities. For
example, the Quechan Casino Resort in Imperial County, which
has an unemployment rate of 24 percent, employs over 500 individ-
uals. Paradise Casino in Yuma County, which has an unemploy-
ment rate of 16 percent, has over 150 employees.

In addition to job creation, gaming has allowed the tribe to create
essential community and social services programs. For example, we
offer scholarships and grants for post secondary education and vo-
cational programs.

We also operate a senior citizen center that offers meals, recre-
ation and activities of the tribe and non-Native residents.
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Our tribe is especially proud of the new Ft. Yuma Health Care
Center. Construction will be completed in March 2018. The new fa-
cility will be utilized jointly by the Quechan and the Cocopah
Tribes. The facility will offer a clinic, dental and optical services to
both tribe and non-Native residents.

Finally, gaming has fostered strong, intergovernmental relation-
ships ensuring the safety and well being of the surrounding com-
munities. In California, we have a strong relationship with Impe-
rial County law enforcement and the fire prevention agency.

At the Federal level, we are one of only two tribes that has a port
of entry. The Andrade Port of Entry is located on our reservation.
Our Tribal Fish and Game Department and Tribal Police Depart-
ment work collaboratively with the United State Border Patrol on
issues of border protection and homeland security.

Looking ahead at the next 30 years, our tribe is hopeful that
more States will appreciate the opportunities created through the
use of gaming revenues by rural tribes.

I thank you for your time and will be happy to answer any of
the Committee’s questions.

[The prepared statement of Mr. Escalanti follows:]

PREPARED STATEMENT OF HON. KEENY ESCALANTI, PRESIDENT, FORT YUMA
QUECHAN INDIAN TRIBE

Introduction

My name is Keeny Escalanti, Sr., and I serve as the President of the Quechan
Tribe of the Fort Yuma Indian Reservation (“Tribe”). I would like to thank the Com-
mittee for the opportunity to share our perspective on how Indian gaming has
furthered the Tribe’s right to sovereignty, self-governance and self-determination
and at the same time provided an avenue for building stronger partnerships with
local governments and members of our local communities.

The Fort Yuma Reservation encompasses approximately 45,000 acres (approxi-
mately 68.7 square miles) with a land base that is located in both California and
Arizona, and which shares a border with Mexico. Our Tribal enrollment is approxi-
mately 3,900 members.

According to our creation story, our people pronounced “KWAT’SAN”, have lived
in the Southwest’s Colorado River Valley since time immemorial. We are well
known for our distinct language, the Yuman, which is a native dialect of the
HOKAN Language from modern day California and Arizona. Our Tribe’s governing
body—the Tribal Council—consists of a President, Vice-President, and five Council
Members at large. The President and Vice-President serve four-year terms and the
Council Members serve two-year terms.

Our Tribe is largely an agricultural community, driving economic development, in
part, through the lease of thousands of acres of Tribal land for agricultural pur-
poses. In addition to agriculture, our Tribe relies on tourism and, of course, gaming
to augment our economy.

Our rural location presents unique issues that historically we have struggled to
address. We have limited economic opportunities as well as limited access to social
services programs that are readily available and accessible to tribes in metropolitan
areas. However, with gaming, we have witnessed an increase in the opportunities
that we can offer not only to our Tribal members, but also to the non-native resi-
dents of our local communities. We have witnessed how the revenue generated from
our gaming operations has allowed our Tribe to invest in our local community,
thereby fortifying the partnerships the Tribe maintains with our local governments
and improving the livelihood of non-member residents. We are not alone, as states
are also beginning to recognize how tribes are becoming the strongest allies and
benefactors to both local governments and local residents. The Tribe’s new Compact
with the State of California exemplifies this shift in thought.

Tribal-State Compacts: Recognizing the Importance of Reinvesting in Local
Communities

In an effort to strengthen the Tribe’s social and economic conditions on our res-
ervation, the Tribe entered into gaming compacts with both California and Arizona
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pursuant to the Indian Gaming Regulatory Act (IGRA). Today, the Tribe operates
one casino in each of these states.

In California, the Tribe controls and operates the @ Casino Resort located near
the township of Winterhaven in Imperial County, California. The Q is a state-of-
the-art casino resort featuring 1,000 slot machines, 15 table games, live poker, a
high limits room, and 166 resort guest rooms.

The Tribe entered into its first compact with California in 1999, authorizing the
operation of our first California casino. This compact authorized a relatively modest
gaming operation consisting of up to 350 gaming devices. Due to the success in this
endeavor, the Tribe moved forward with a resort expansion plan, relocating from the
original building to a new facility constructed along Interstate 8 (I-8) highway ap-
proximately 1 mile from the Andrade Port of Entry, also located on the reservation.

To that end, in 2006, the Tribe negotiated an amendment to the existing 1999
compact which was signed by then California Governor Gray Davis (the “2006
Amendment”). The 2006 Amendment was signed by Governor Arnold
Schwarzenegger. This Amendment authorized the expansion of our California ca-
sino, permitting up to 1,100 devices. However, even though the 2006 Amendment
authorized the operation of additional devices in our California casino and propelled
its relocation, the 2006 Amendment included some unfavorable revenue-sharing pro-
visions which caused the Tribe financial distress. The unfavorable revenue-sharing
provisions, coupled with the significant debt we incurred to finance the construction
of the new casino facility, deprived our Tribe of the ability to provide essential serv-
ices to our members and, furthermore, restricted any significant investment in the
communities surrounding our reservation.

To alleviate the financial hardship that we experienced under the 2006 Amend-
ment, our Tribe recently negotiated a new Tribal-State Compact with Governor Ed-
mund G. Brown (“2017 Compact”). Governor Brown’s administration worked tire-
lessly to finalize our new compact, allowing the parties to reach an agreement in
August 2017, in time for the California Legislature to ratify the compact before the
end of this year’s legislative session. The Tribe commends and is grateful for the
hard work exhibited by Governor Brown and his administration. We are pleased
with the terms of our new compact, as it allows for an expansion of gaming devices
while offering up more favorable revenue-sharing provisions for the Tribe that will
allow it to improve its financial status and augment services that we can provide
its membership.

The 2017 Compact is unique in that the State recognizes the benefits of rein-
vesting gaming revenues in the local community and recognizes the Tribe as a sig-
nificant contributor to the local economy. For example, under the new provisions,
the Tribe is exempt from certain burdensome and counterproductive state based rev-
enue-sharing contributions, allowing the Tribe to reinvest their resources to provide
programs to tribal members and local non-native residents, as was expressly recog-
nized during the ratification process the Governor’s office as well as members of the
California State Legislature.

In addition to removal of certain revenue sharing requirements, the 2017 Compact
provides credits counted against required payments to the State if the Tribe invests
in certain local programs. For example, the Tribe received credits for non-gaming
related capital investments and economic development on or off tribal trust lands,
including lands which border the State and also for payments to support operating
expenses and capital improvements for non-tribal governmental agencies or facilities
operating within Imperial County. Thus, rather than having gaming revenue go to
the State, the Tribe, which is in a much better position to understand the unique
needs of Imperial County and the surrounding areas, can make a determination as
to how to invest gaming revenue into specific County programs and economic devel-
opment projects around its reservation.

What is particularly striking about the 2017 Compact is that the State seems to
recognize, particularly with rural tribes, that boundaries separating local, state and
tribal jurisdictions become less relevant as residents travel long distances, often tra-
versing state boundaries, in search of economic and social opportunities—those
being scarcer in agricultural communities. The new compact recognizes that the
Tribe’s economic investments in say, Yuma, Arizona, could have a beneficial impact
on those residents of Imperial County. For example, the City of Yuma offers, among
other activities, the Yuma Art Center and Historic Yuma Theater, as well as shops,
restaurants, wineries and breweries located in Historic Downtown Yuma; all are po-
tentially investment opportunities that the Tribe wishes to pursue, and is now
incentivized to pursue, under the more favorable provisions of the 2017 Compact.
The Tribe’s economic investments in Yuma will benefit the residents of Imperial
County because they, having limited options, regularly avail themselves of the op-
portunities and benefits Yuma has to offer.
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In Arizona, the Tribe owns and operates the Paradise Casino, located in Yuma
County, Arizona. The Tribe negotiated its Tribal-State Compact with Arizona in
2002 (“2002 Compact”). The 2002 Compact authorized the operation of 566 gaming
devices. Paradise Casino currently offers Class III gaming with 480 slot machines,
restaurant, bars and an event center which is also used as an emergency shelter
in those instances.

The Tribe is currently in the process of negotiating a new compact with State of
Arizona, and is hopeful that Arizona will also continue to recognize and appreciate
the beneficial impact gaming revenues have on local rural communities.

Strengthening Bonds: Building Stronger Partnerships With Local
Governments and Improving Our Local Communities

Gaming is a critically important component of the Tribe’s economy. Indeed, gam-
ing has directly or indirectly improved the Tribe’s well-being by nearly every meas-
urable standard, thereby furthering the longstanding federal interest in promoting
tribal self-determination and economic self-sufficiency. More broadly, gaming has
also improved the well-being of the surrounding area—on- and off-reservation—
through job creation and local investment, as well as through providing the Tribe
with resources to collaborate with local, state and federal agencies to improve the
safety and security of the entire community.

Our gaming enterprises have provided significant employment opportunities for
both Tribal members and local community members, making our Tribe a significant
contributor to the local economy. The Quechan Casino employs over 500 individuals
from Imperial County, California, which has a relatively high 24 percent unemploy-
ment rate. It attracts employees from as far as Las Vegas, Nevada and San Diego,
California. Meanwhile, the Paradise Casino in Yuma, Arizona employs over 150 peo-
ple from Yuma County, which has an unemployment rate of 16 percent. As the Sen-
ator sponsoring the Tribe’s California Compact stated, “any job is gold,” and the
Quechan Tribe is creating work where there was none before.

Gaming has been instrumental in allowing the Tribe to implement community
and social services programs for Tribal and community members. Educational pro-
grams, for instance, have benefited significantly from gaming revenues, as the Tribe
is able to use those revenues to fund scholarships and grants for post-secondary
education and vocational programs. The Tribe has also supplemented tribal funding
to a program called the Alcohol Drug Abuse Prevention Program (ADAPP), which
provides services such as individual treatment plans, clinical assessments, indi-
vidual sessions, youth group outreach, assistance with special court appearances
and transportation.

The Tribe has also implemented programs designed to assist with elder care. The
Tribe operates a Senior Center that offers meals and recreational activities to elder-
ly members of the Tribe, other Native Americans in the community, and non-tribal
members. The recreational activities that are offered include: Quechan language les-
sons, sewing, food demonstrations, movies, dancing, exercise classes, local field trips
and monthly birthday celebrations. The Tribe also has an Elder Family Services
Program, which offers a network of resources for frail elderly and handicapped cli-
ents. The program provides support services for the elderly and their families
through resource referrals, advocacy, client transportation, case management and
family counseling. The program works collaboratively with federal, state, county and
city offices and includes a network of the following: Senior Nutrition; Social Serv-
ices; Indian Health Services; One Stop for Imperial County; Cash Aid Assistance &
Food Stamp Program; Social Security; Arizona Native Health Program; and Impe-
rial County Social Services.

Our Tribe is especially proud that we have taken initiative to build the Fort
Yuma Health Care Center—which will be operated jointly with the Cocopah Indian
Tribe and is scheduled to open in March 2017. The facility will be approximately
76,000 square feet with 22 primary care exam rooms. It will offer clinical, dental
and optical health services to both tribal and non-tribal members. It also has the
capacity to employ over 176 individuals, although increased federal funding will be
necessary to fully staff the facility.

Aside from these economic benefits, the Tribe has also been able to utilize gaming
as a springboard to establish strong intergovernmental relationships to ensure the
safety and well-being of the broader community. At the local level, in California, the
Tribe has a strong relationship with Imperial County’s law enforcement and fire
prevention agencies, and the strength of that relationship is attributable to the par-
ties’ commitment to improving the safety and protection of the local community
through frequent communication and financial assistance provided by the Tribe.
Pursuant to certain Memoranda of Understanding (“MOUs”), the Tribe pays ap-
proximately $400,000 annually to the Imperial County Fire Department and
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$214,100 annually to the Imperial County Sheriff Department. Gaming is a criti-
cally important contributing factor to the success of this intergovernmental relation-
ship, as the Tribe’s ability to meet its financial obligations under these MOUs is de-
pendent upon the success of its gaming enterprises. Again, the California Compact
recognizes this symbiotic relationship by allowing the Tribe to credit its financial
assistance against monies otherwise due to the State.

At the federal level, the Tribe uses its unique location as an opportunity to
strengthen relations and opportunities with federal government agencies. Our Tribe
is one of only two tribes that has a port of entry—the Andrade Port of Entry—on
our reservation. Our Tribal Fish and Game and Tribal Police Department works col-
laboratively with the United States Border Patrol on issues of border protection and
homeland security. Public safety is the Tribe’s highest priority whereas our Tribal
Federal Officers work closely with Border Patrol and the revenue derived from our
casinos may allow us to do more to further this compelling security interest in the
future.

Conclusion

In sum, tribal gaming revenue, when left in the tribal and surrounding commu-
nities, creates far more opportunities to those communities than it would through
State-managed revenue programs. Rural tribes are uniquely poised to understand
the needs of their communities and are thus in the best position to determine how
to appropriately invest gaming revenues to address those specific needs. In looking
ahead over the next 30 years, our Tribe is hopeful that more States recognize the
advantages from, and opportunities created through, the use of gaming revenue by
rural tribes—not only for tribal members, but also for those local rural communities.

We thank the Committee for its consideration of these issues important to the
Quechan Tribe and to all of Indian Country. I would be happy to answer any of the
Committee’s questions.

Senator UDALL. [Presiding.] Thank you very much, President
Escalanti.

I see we have been joined in the audience by President Begay.
He represents the Navajo Nation, the biggest Indian tribe area
wise in the Country in three States, but we claim him in New Mex-
ico.

Chairman Frank, please proceed.

STATEMENT OF HON. HAROLD “GUS” FRANK, CHAIRMAN,
FOREST COUNTY POTAWATOMI COMMUNITY

Mr. FRANK. Thank you. Good afternoon, Chairman Hoeven, Vice
Chairman Udall and other distinguished members of the Com-
mittee.

Thank you for inviting me to speak today on behalf the Forest
County Potawatomi Community. I am Harold “Gus” Frank, Chair-
man of the tribe.

We have a diverse set of businesses that allow us to create oppor-
tunities for our people and local communities, including two casi-
nos. The Potawatomi Business Development Corporation, our eco-
nomic development and investment company.

We closely follow new trends and potential threats in the busi-
ness world. One of the greatest risks facing businesses, including
tribal gaming, is the growth of cyber crime. All organizations and
companies are at constant risk of cyber theft. Tribal operations are
no different.

Improving cyber security controls is crucial to the continued suc-
cess of Indian gaming. The integrity and future of the gaming in-
dustry depends on protecting our systems. We need to be proactive,
not reactive, when it comes to defending against cyber crime.

One of our tribe’s most important investments over the last sev-
eral years has been the improvement of cyber security protection
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at our tribal casinos. Although our casinos have been compliant
with applicable State and Federal regulations, we feel the need to
go beyond what is required by the minimum standards to protect
ourselves from cyber threats.

Therefore, we hired a third party security company to audit our
cyber security protection. Following the audit, we invested millions
of dollars to upgrade our systems. Some of the things we did in-
clude: hiring a security consultant to help us improve our systems
and processes; upgrading all credit card machines, ATMs and soft-
ware to the latest pay card industry standards; purchasing security
software that constantly looks for and addresses attacks; creating
a new security director position to monitor and safeguard our data;
improving employee knowledge of the risk of cyber attacks and
teaching them how to spot and respond to attacks; and planning
regular security audits to make sure our defenses are working
while finding new ways to improve.

We also have gained experience with the Potawatomi Business
Development Corporation. One of the company’s we own through
the Development Corporation is Data Holdings, a leading data cen-
ter located in Milwaukee.

We store data for a wide range of companies which requires the
businesses to be compliant with various internal control standards
such as HIPPA and PCI standards.

In addition to the data center, PBDC also owns Redhawk Net-
work Security, a cyber security firm that monitors crime networks
and provides security support. Running the data center and
Redhawk has given us a valuable perspective on the level of protec-
tion required to protect the tribe’s businesses from cyber threats.

At the end of the day, in order to preserve the integrity of tribal
gaming, our guest and our employee information must be protected
from cyber attack. Therefore, proactive measures need to be taken
by all tribal casinos. To assist tribes, the National Indian Gaming
Commission should provide guidance on internal control standards
for Class III gaming that reflects the threats of today. NIGC has
been working on this issue and has asked tribes for input on the
matter.

Our gaming commission has responded by providing specific rec-
ommendations for NIGC to consider. With the growth of cyber
crime, we respectfully request that NIGC take special care to ex-
amine controls over cyber security.

Concerning our expertise in managing the protection of data for
ourselves and others, we would like to offer any assistance we can
as the NIGC updates their guidelines. Indian Country and regu-
lators need to be proactive to protect against cyber crime. Doing so
will help tribal governments ensure their long term success. Infor-
mation security is crucial to the future of tribal gaming. The time
to act is now.

Thank you, Mr. Chairman and Mr. Vice Chairman, on behalf of
the Forest County Potawatomi.

[The prepared statement of Mr. Frank follows:]



29

PREPARED STATEMENT OF HON. HAROLD “GUS” FRANK, CHAIRMAN, FOREST COUNTY
PorawaTomMi COMMUNITY

Good afternoon Chairman Hoeven, Vice Chairman Udall, and other distinguished
Members of the Committee. I am Harold Frank, Chairman of the Forest County
Potawatomi Community (FCPC). Thank you for the invitation to appear before you
on behalf of our Tribe. We appreciate the Committee’s initiative in examining and
preparing for the future of Indian Gaming.

The FCPC are one of eight Potawatomi bands in the United States. Our ancestral
and treaty territory homelands extend from about what is now northern Indiana to
the northern shores of Lake Michigan, through present day Chicago and Milwaukee.

Through revenues from a wide array of business interests, we have been fortunate
enough to invest in the health, wellness, education, environment and future of our
people. Among the diverse set of businesses we own are two casinos in Wisconsin
and Potawatomi Business Development Corporation (PBDC).

One of the FCPC’s most significant and important investments in recent years
has been the modernization and enhancement of internal controls regarding
cybersecurity at our casinos. It seems that every week we hear increasingly dis-
turbing news of cyberattacks and data breaches across all industries. All organiza-
tions are vulnerable to the theft of confidential data, including casinos.

Improving controls related to cybersecurity is crucial to the future success of In-
dian gaming. The cost of addressing a single data breach has grown to around $4
million per incident.! In addition to the financial cost of being hacked, an immeas-
urable impact lies in the shaking of consumer confidence. The integrity and future
of the gaming industry depends on mitigating the risks posed by cyber threats.

Cybersecurity Investments

Our casinos have always been compliant with the National Indian Gaming Com-
mission’s (NIGC) regulations governing internal controls, which include minimum
standards for the security of sensitive data.2 In fact, our tribal-state compact with
Wisconsin requires that our minimum internal control standards (MICS) are at
least as stringent as the Commission’s regulations.

However, we recognize the wisdom of going beyond what is required by law in
order to protect ourselves and our patrons from cyber theft. In these efforts, the
FCPC took a large, proactive step to improve the level of cybersecurity protection
at our casino enterprises by hiring a vendor to conduct a 3rd party security assess-
ment to identify vulnerabilities and consult on any potential risks. Following that
audit, our tribe invested millions of dollars to develop and implement sophisticated
protections against cybercriminals. The overall takeaway was to move the network
and infrastructure into high security zones through modernization. We added layers
of security protection to address various threats and vulnerabilities. Some specific
actions taken as a result of the assessment include:

e Hiring a 3rd party security consultant, to assist in addressing areas of oppor-
tunity highlighted by the audit. The FCPC hired a 3rd party security consultant
to ensure that audit takeaways were thoroughly evaluated and sufficient action
taken to protect from cyberattacks. The consultant has been closely involved
with developing standards for IT security personnel, testing the efficacy of im-
plemented controls and ensuring that adequate measures are taken to protect
against a breach. The assistance of a 3rd party consultant has been crucial to
ensuring strong controls are implemented and updated.

e Upgrading credit card machines, ATMs and associated software to adhere to
and comply with Payment Card Industry (PCI) standards. When considering in-
dustry frameworks governing the protection of sensitive data, we found that the
greatest level of protection can be achieved by adhering to PCI standards. As
a result, we've invested in hardware that is compliant with PCI standards and
offers the highest level of protection to our patrons. All credit card machines
now have chip readers with encryption, per PCI requirements, whether they are
customer facing or used by employees.

e Purchasing and implementing security monitoring software to identify, isolate
and address any attempts to compromise company systems. Constant surveil-
lance of company systems is crucial to recognizing and foiling an attack. There
are numerous software-as-a-service vendors who offer products to assist in this

1(June 15, 2016). IBM & Ponemon Institute Study: Data Breach Costs Rising, Now $4 million
per Incident. Press Release, IBM Security. Retrieved from hitp:/ /www.prnewswire.com [ news-re-
leases | ibm—ponemon-institute-study-data-breach-costs-rising-now-4-million-per-incident-
300284792.html

225 C.F.R. Part 543. The Commission updated these regulations in 2012 and 2013.
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effort. Through these products, real-time information is provided on attempts to
breach company systems, allowing security personnel to take immediate action.
We ensure that any vendor with which we partner is compliant with PCI stand-
ards.

e Creating a new Security Director position, dedicated to safeguarding informa-
tion technology and sensitive data. The Security Director is a position dedicated
to maintaining data security and will play an important role in developing the
orientation curriculum and administering training to new and current employ-
ees. The Director will also regularly perform penetration testing, hold multiple
security certifications and monitor sensitive company data.

e Improving new hire and current employee knowledge of the risks of cyberattacks
and strategies to defend against them. As mentioned previously, the Security Di-
rector will play a large role in improving the security IQ of new and current
employees. The majority of cyberattacks come through social engineering, as
criminals seek to identify and manipulate key people into performing compro-
mising actions or divulging confidential information. Ensuring that employees
are aware of the strategies cybercriminals may use is an essential part of our
information security plan.

e Planning follow-up IT security audits with a 3rd party to ensure effectiveness
of newly implemented security protocols. An IT security audit involves analysis
of procedure documentation, technical controls, personnel interview, physical se-
curity reviews among any other elements that affect the effectiveness of an in-
formation security program. Scheduling follow-up audits ensures that recently
implemented protocols are working properly and are effective. Cybersecurity is
an ongoing concern—there is no point at which an organization is done updat-
ing sysiii}ms, as more sophisticated attacks are constantly being developed and
executed.

Experience at Potawatomi Business Development Corporation (PBDC)

In addition to our experience operating our casinos, the Potawatomi Business De-
velopment Corporation (PBDC) was established in 2002 as the economic develop-
ment and income diversification business of the FCPC.

Under the PBDC’s umbrella of companies is Data Holdings, a leading data center
located in Milwaukee, Wisconsin. FCPC opened the $33 million data center in May
of 2013 after recognizing the growing importance and business opportunity of safely
and securely storing confidential data. We wanted to be industry leaders in the data
protection space, so developed the data center as the first wholesale, Tier III En-
hanced facility in Milwaukee. The data center is compliant with Health Insurance
Portability and Accountability Act (HIPAA) and Payment Card Industry (PCI)
standards, which establish minimum controls for the protection of patient health
data and the transmittal of credit card information, respectively. This experience
has given us a unique and valuable perspective on the importance of internal con-
trol standards and the level of protection we should strive for in our other busi-
nesses, including our casinos.

In addition to owning and operating the data center in Milwaukee, the PBDC also
runs Redhawk Network Security, a cybersecurity firm providing network monitoring
and device support services. Redhawk partners with clients to provide them with
full-time security oversight and expertise. As part of these ongoing efforts, Redhawk
has been developing a modular portal to perform penetration audits on client sys-
tems and auto-generate a vulnerability report to identify and address any IT secu-
rity shortfalls. Our exposure to the unique demands and ever-changing world of
cyber security from a vendor’s standpoint has expanded and shaped our perspective
of what is required to ensure the protection of confidential information.

Recommendation

Among the greatest risks facing the future of Indian gaming is cybercrime.
Proactive measures should be taken by all tribal casinos to safeguard valuable com-
pany and customer information. Indian gaming has rapidly evolving digital gaming
and business systems. As these systems continue to grow, they are becoming ever
more interconnected. In addition, Internet-connected fixtures are becoming more
common, creating additional opportunities for hackers to gain access to networks
and exploit vulnerabilities.

Class II tribal gaming establishments are subject to updated NIGC regulations.
However, providing guidance on recommended minimum internal control standards
for class III gaming which reflect the threats of today is an important step the
NIGC can take to protect against cybercrime and safeguard the future of Indian
gaming.
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In recent years the NIGC has consulted with tribes about drafting voluntary guid-
ance establishing minimum internal control standards for class III gaming, which
were last updated in 2006.3 The Forest County Potawatomi Gaming Commission
has responded to the NIGC’s solicitation of input, encouraging the development of
current and up-to-date NIGC recommended MICS.4 As we stated in our past cor-
respondence, the FCPC Tribal MICS are evaluated in comparison with class III
MICS adopted by the NIGC as required by our compact with the state of Wisconsin.
Therefore, it is in the FCPC’s best interest to have current and up-to-date MICS.
We continue to support the revision and updating of class III minimum internal con-
trol standards, though we recognize that the standards will be considered rec-
ommended guidelines rather than required MICS.

However, in the preparation of these guidelines, we respectfully request that a
particular focus is given to properly updating the NIGC’s recommended MICS re-
garding cybersecurity protections. Encouraging tribes to be proactive rather than re-
active with cybersecurity will help protect the industry from the growing threat of
cybercrime. Developing and encouraging a strong security infrastructure will help
tribal organizations maintain independency and ensure long-term success.

Information security is an important safeguard that will protect tribal gaming
from expanding threats in cybersecurity. Considering our status as the operator of
major class III gaming facilities and our expertise in protecting and managing sen-
sitive data for others, the Forest County Potawatomi Community would like to offer
any assistance we can provide in the development of NIGC guidance regarding min-
imum internal control standards on cybersecurity for class III gaming.

Thank you again for the opportunity to testify before the Committee today.

Senator UDALL. Thank you very much, Chairman Frank.
Next, we will go to Chairman Forsman. Senator Cantwell speaks
very highly of you. Please proceed.

STATEMENT OF HON. LEONARD FORSMAN, CHAIRMAN,
SUQUAMISH TRIBE

Mr. ForsMAN. Thank you.

Good afternoon, Chairman Hoeven, Vice Chairman Udall and
honorable members of the Committee.

My name is Leonard Forsman and I have the honor of serving
as the chairman of the Suquamish Tribe. I appreciate this oppor-
tunity to share Suquamish’s story and perspective on Indian gam-
ing.

The Suquamish Tribe resides on the 7,000 acre Port Madison In-
dian Reservation located on the shores of Puget Sound directly
across from Seattle, Washington. We have 1,200 tribal citizens,
about half of whom reside on the reservation.

The Tribe is the successor of the Suquamish and the Duwamish
people that signed the Treaty of Point Elliot in 1855, which created
our reservation. That treaty was signed by Chief Seattle who is
buried at the Suquamish.

Prior to gaming, unemployment on the reservation was high,
graduation rates were low and there were few economic opportuni-
ties for the tribe. We had no tax base to fund government programs
and constantly had to find ways to make ends meet because of the
Federal Government’s chronic under funding of Indian programs.

I was on the tribal council when the tribe made the decision to
engage in gaming pursuant to IGRA. We identified a parcel of land

3NIGC Consultation Topics, Draft Guidance on the Class III Minimum Internal Control
Standards, National Indian Gaming Commission, Updated December 12, 2016. Retrieved from
https:/ |www.nige.gov /images | uploads | 2016-0912-12%20Consultation%20Briefing%20clean.pdf

4 George, K. (Chairperson, Forest County Potawatomi Gaming Commission). Letter to: Ste-
vens, T. (Chairwoman, National Indian Gaming Commission). February 7, 2011. Retrieved from
https:/ |www.nige.gov | images | uploads | Tribal%20Consultation | Regulatory%20Review %202010-
2011/ ForestCountyPotawatominoicomments.pdf
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that would become the future home of the Clearwater Casino Re-
sort. The cost of that land was $74,000. Fortunately for us, we had
$76,000 in our bank account. This decision was a bet the farm mo-
ment that has literally changed my peoples’ future.

The Clearwater Casino Resort and the revenue it produces for
the tribe has allowed us to reinvest in our people and land. Before
gaming, the tribe had very few citizens who held higher degrees
but today, I am proud to say that we currently have 50 students
in our higher education program.

The tribe has been able to create robust programming for our el-
ders, including housing, meals and health care. We provide health
insurance for all of our tribal citizens and offer mental health and
substance abuse programs.

We operate the Chief Kitsap Academy, a culturally-centered mid-
dle and high school on the reservation. Gaming revenues have al-
lowed us to tackle the challenges that face our people, including a
new pilot program that is building tiny houses to fight homeless-
ness.

The tribe has been able to use our gaming revenues to reacquire
homelands and restore critical habitat. Like many reservations, our
reservation was allotted. In 1904, the tribe held just 36 acres but
with our gaming revenues, we have been able to reacquire and
place almost 1,300 acres back into trust. Overall, 50 percent of the
reservation is now held in trust either by the tribe or tribal citi-
zens.

The tribe also operates a salmon hatchery and invests in reha-
bilitation of critical habitat which benefits the entire Puget Sound
ecosystem.

The Suquamish Tribe has invested our gaming revenues to diver-
sify our economy. Today, we operate a seafood company, an 8(a)
construction firm, a golf course and several retail stores. The tribe
is now the second largest private employer in Kitsap County. We
employ 1,400 people between our government and government-
owned enterprises. Over 70 percent of these employees are non-
tribal and live off the reservation. All of these employees are paid
generous wages and benefits.

This story is similar for tribes across the State of Washington
where combined we contribute $3.5 billion to the State’s gross prod-
uct and employ more than 27,000 Washingtonians. Indian gaming
has also allowed the Suquamish Tribe to take our place in the fam-
ily of governments. The revenues we created through gaming, the
jobs we produce in the community and the investments we have
made in our neighbors have helped to usher in a new era in inter-
governmental cooperation. We are at the table when important re-
gional decisions are being made and our neighbors welcome our
partnership.

Suquamish gaming, like all Indian gaming, is inherently local.
We will not pick up and relocate our businesses. We will not aban-
don our region. We will always be here working to make the re-
gional economy better for our people and our neighbors.

IGRA imposed a structure on Indian gaming and tribes that
works. Indian gaming is the most heavily regulated gaming in the
United States with three different governments overseeing it. The
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Suquamish Gaming Commission is the frontline regulator followed
by the NIGC and Washington State Gambling Commission.

In our experience, the three regulators have developed a robust
expertise to work together and ensure the integrity of the Indian
gaming industry. Any assertion that Indian gaming is lawless or
lacks regulation is inaccurate, dangerous and undermines what
tribes like mine have worked so hard to build.

While the Indian Gaming Regulatory Act is not perfect, it is
working for Indian Country. Gaming remains the cornerstone of
Suquamish’s economic revival. We are building a sustainable and
diversified economy where our people, and the surrounding commu-
nity have the opportunity to thrive.

Thank you.

[The prepared statement of Mr. Forsman follows:]

PREPARED STATEMENT OF HON. LEONARD FORSMAN, CHAIRMAN, SUQUAMISH TRIBE

Good afternoon Chairman Hoeven, Vice Chairman Udall, and Members of the
Committee. Thank you for the opportunity to testify at this important hearing.

My name is Leonard Forsman and I serve as the chairman of the Suquamish
Tribe located in Washington state. The Suquamish Tribe is a signatory to the Trea-
ty of Point Elliot of 1855 and a federally recognized Indian tribe. The Tribe has
roughly 950 enrolled citizens, half of whom reside on the Tribe’s present day home-
land on the Point Madison Indian Reservation, which is located just west of Seattle,
WA, across Puget Sound.

I am here today to testify about how tribal governmental gaming is working. For
the Suquamish Tribe, gaming has helped to revitalize our government, and enable
us to invest in the Suquamish people and our future.

Our tribe still faces many challenges, but governmental gaming has brought
greater tribal employment, education, economic development, and reacquisition of
our reservation lands. As one of the largest employers in our region, government
gaming has also given the Suquamish Tribe a seat at the table with our neighboring
jurisdictions and governments to discuss shared interests and issues impacting our
communities.

Tribal Background

The name Suquamish means “people of the clear saltwater.” We are the successor
to the Suquamish and Duwamish people.

Chief Seattle signed the Treaty of Point Elliot in 1855, on behalf of the
Suquamish and Duwamish—34 years before Washington became the 42nd state.
Our people have engaged in commerce on the shores of the Puget Sound since time
immemorial.

As is true with many tribes, before we opened our gaming operations, the
Suquamish Tribe and our people had few resources and depended almost entirely
on the United States to fund our governmental operations and the services we pro-
vided to our tribal citizens.

Despite our treaty, federal policies led to the early diminishment of Suquamish
landholdings. Beginning in 1886, nearly three-quarters of the reservation was allot-
ted to individual Indians—by 1904, only 36 acres remained in Suquamish tribal
ownership, and by 1973, only 37 percent percent of the reservation remained in
trust status.

Suquamish Gaming: Robustly Regulated, Government Gaming

Suquamish governmental gaming is subject to a complex regulatory scheme. Un-
like statesanctioned gaming, which is subject to regulation by one government,
under the Indian Gaming Regulatory Act (IGRA), Indian gaming is regulated by at
least two governments, often three. This is substantially more regulation than any
other gaming industry. Suquamish governmental gaming is regulated by: (1) the
Suquamish Gaming Commission; (2) the National Indian Gaming Commission; and
pursuant to a Class III gaming compact with the state, (3) the Washington State
Gambling Commission.

In addition, other regulatory bodies regularly engage with Suquamish gaming
(FinCEN, IRS, etc.). Consistent with the policy goals of IGRA, this robust regulatory
regime ensures that Suquamish gaming is shielded from organized crime and other
corrupting influences, that the Suquamish Tribe is the primary beneficiary of
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Suquamish governmental gaming, and assures that Suquamish governmental gam-
ing is conducted fairly and honestly for both the Suquamish Tribe and consumers.
Each of the three regulating governments now have decades of experience regu-
lating Indian gaming and have largely worked harmoniously to ensure that
Suquamish governmental gaming is adequately protected, fair, and honest.

Suquamish Government Gaming: Investment in the Future

The Suquamish Tribe has implemented a three-prong strategy for utilizing our
government gaming revenues: (1) economic security for the Suquamish Tribe and
our tribal citizens through diversification, investments, and employment opportuni-
ties; (2) maintaining a strong tribal government through the provision of programs
and services to tribal citizens, cultural enhancement, environmental restoration, and
reservation infrastructure; and (3) investment in the reacquisition and restoration
of tribal homelands.

Investments in Suquamish Economic Security

Suquamish government gaming is an investment in the Suquamish Tribe, our
citizens, and the surrounding community. We have invested millions of gaming reve-
nues into the diversification of Suquamish economic endeavors. Through the Tribe’s
business arm, Port Madison Enterprises, our economy has expanded beyond the hos-
pitality industry to include: owning and operating a golf course, a spa, and a stand-
alone historic banquet facility. This diversification also includes several retail out-
lets on the reservation, an 8(a) construction company, and a seafood company that
is exporting our prized tribal geoduck to markets around the world.

Economic and employment opportunities on the reservation were almost non-
existent before Suquamish government gaming but now the opportunity to earn a
livable wage is available to our tribal citizens as well as our neighbors. In addition,
these investments also provide a pathway for career advancement, which has a cas-
cading effect throughout the broader community.

Investment in Strong Government

As this Committee is well aware, the Federal Government chronically underfunds
programs that many tribal nations rely on to provide basic services to their citizens.
The Suquamish Tribe uses our government gaming revenues to supplement insuffi-
cient federal funds to ensure that Suquamish tribal citizens have access to basic
services. This includes funding community health representatives, mental health
and wellness services, and drug and alcohol abuse services. We also invest in our
elders by providing housing, meals, and health services. And last month, we
launched a trial project to provide temporary “tiny homes” for tribal members who
otherwise would not have it and connecting them with services provided by the
Tribe. This is a more holistic approach that fits with our cultural values and pro-
vides flexibility in responding to emergency situations.

Suquamish government gaming revenue has contributed to our longstanding com-
mitment to protecting our treaty resources. This includes operation of our hatch-
eries, habitat restoration and protection, fin and shellfish monitoring, and other en-
vironmental stewardship activities. These investments benefit the Suquamish Tribe
and the entire Puget Sound ecosystem.

Suquamish government gaming dollars also helps the Tribe meet our commitment
to Suquamish youth. In 2006 the Tribe used our gaming revenues to partially fund
the Marion Forsman- Bouchie Early Learning center, which provides early child-
hood education and child care in a culturally responsive environment for Suquamish
and non-tribal community children. We also operate Chief Kitsap Academy, a cul-
turally-centered middle and high school on the reservation. And we are proud that
this year more than 50 Suquamish students have enrolled in our higher education
assistance programs, which provide aid for students seeking university and tech-
nical college degrees and certifications.

Suquamish government gaming revenue helps to continue our connection to
Suquamish history, language, and culture. We have been able to fund the construc-
tion of a new Suquamish Museum and the House of Awakened Culture, which is
a community meeting facility on the shores of Puget Sound. Last year, we opened
a community recreation center to foster our community and encourage healthy life-
styles. Suquamish government gaming revenues helped facilitate the return of the
Old Man House property to the Tribe (the center of the Suquamish winter village
on Agate Pass and Chief Seattle’s home that was burned by the United States). In
addition, government gaming revenues have helped fund other cultural activities
like the annual canoe journey, repatriation of Suquamish remains, and other cul-
tural education and preservation activities
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Investment in Suquamish Homeland Restoration

Suquamish government gaming has given the Tribe the opportunity to begin to
restore our checkerboarded homelands. Since 1999, the Tribe has worked to consoli-
date our jurisdiction through acquisition of reservation fee parcels and securing
trust status for those parcels (as well as acquiring fractional trust interests from
willing sellers). The Tribe now owns undivided interest in 1,331 acres in tribal trust
or 17 percent of the reservation. Total trust ownership is 3,893 acres or just over
50 percent of the reservation.

Suquamish Governmental Gaming Has Improved the Surrounding Commu-
nity

In addition to bolstering the economic outlook for the Suquamish Tribe and our
people, Suquamish governmental gaming has proven to be a valuable contributor to
the local economy. After Naval Base Kitsap, the Suquamish Tribe is the second larg-
est employer in Kitsap County. The Tribe and our enterprises employ almost 1,400
people. Over 70 percent of those employees are non-tribal and live off the reserva-
}ion. The Suquamish Tribe provides our employees with generous wages and bene-
1ts.

In addition, the Suquamish Tribe and our economic development agency annually
give hundreds of thousands of dollars to non-profit organizations in the region. Over
time this equates to millions of dollars into local causes and charities.

Fostering Inter-Governmental Relationships

Prior to Suquamish government gaming, we often were ignored or excluded from
decisionmaking in the region. I am proud that today we have taken our place at
the table among the family of governments. The Suquamish Tribe now regularly en-
gages in regional and state-wide partnerships to improve the lives of people living
in our communities.

Tribal-State Relationships have Improved and Strengthened

When Indian gaming began in Washington state, the tribes and the State were
just emerging from years of litigation—and sometimes violence—over tribal treaty
fishing rights. IGRA prompted the Suquamish Tribe and the State to engage on
gaming issues on a government-to-government basis.

In 1989, Washington and the tribes further improved their relationship with the
inking of the Centennial Accord. Now codified into Washington law, the Accord
sought to improve State- Tribal relationships by providing a framework for govern-
ment-to-government interaction, including how state agencies, like the Washington
State Gambling Commission, engage with the tribes.

The improved relationship is also evident in the evolution of the tribal gaming
compacts with the State. Despite the fact that IGRA intended for the tribes to be
the “primary regulators” of gaming on their lands, early compacts took a “one size
fits all” approach which often led to tension between the tribes and state regulators
due to overlapping regulations. By the late 1990s, the State took a new approach
to regulation that respected the distinct strengths and goals of each sovereign, and
{nany of the gaming compacts were amended to reflect a changing approach to regu-
ation.

This transition to mutual respect in regulation has laid the foundation for
strengthened government-to-government collaboration—in gaming as well as other
areas of mutual interest. For example, the gaming compacts have laid the ground
work in Washington for other government-to-government agreements on areas
where there had been conflict, such as cigarettes, liquor, and fuel.

One thing we can all likely agree on 1s that Indian government gaming has pro-
vided a strong and consistent source of revenue for tribes to fund their governments
and immense community needs.

Over time, the State has come to understand that what is good for Indian gaming
is good for the State of Washington. According to a 2010 Taylor Policy Group study,
Washington Tribes (1) contribute more than $3.5 billion to Washington’s gross state
product, (2) employ more than 27,000 Washingtonians in tribal casinos and tribal
enterprises, including 18,000 non-tribal employees, and (3) generate $255 million in
tax revenue for the State and local governments with taxes paid by suppliers and
employees.

Indian Government Gaming is an American Success Story

Indian government gaming is working for the Suquamish Tribe and is benefiting
our neighbors in Washington state. The Tribe is making significant contributions to
Washington’s economy and our businesses are eminently local. The Suquamish
Tribe will not pick up and leave for other states—we have always been here. There
is no immediate need to change IGRA or how it operates. While gaming remains
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a cornerstone of Suquamish’s economic revival, we continue to diversify our eco-
nomic footprint in the Puget Sound region. The next thirty years are as unpredict-
able as the last thirty years since IGRA became law. But at Suquamish, we are
building a sustainable, successful economy where our people, and the surrounding
community have the opportunity to thrive.

Senator UDALL. Thank you very much, Chairman Forsman for
that testimony.
Please proceed, Chairman Stevens.

STATEMENT OF ERNEST L. STEVENS, JR., CHAIRMAN,
NATIONAL INDIAN GAMING ASSOCIATION

Mr. STEVENS. Thank you, sir.

I wanted to mention my father was the Mike Andrews of what
was then the Senate Select Committee on Indian Affairs many
years ago and a good friend of your Uncle Mo. I wanted to mention
that as we start.

Senator UDALL. Thank you so much.

Mr. STEVENS. Thank you for allowing me to testify here this
morning, Vice Chairman Udall and members of the Committee. I
understand they have a vote.

Before I start, I want to briefly reflect on the horrific shooting
in Las Vegas on Sunday, Mr. Vice Chairman. I was in Vegas with
dozens of tribal leaders there to attend the annual Global Gaming
Expo when the shooting occurred. Our chief of staff was on the
freeway for about two hours when that happened. I only rested
when we could account for her being in her hotel room.

Most of Sunday night and Monday morning, we spent texting
and calling to check on our colleagues and also assuring our loved
ones that we were safe. I was fortunate to have my wife with me,
so I was safe. She told me to stay away from the windows.

We know that at least two young ladies from Indian Country
were harmed. One young lady from the Lummi Nation and one
from the Salt River Tribe in Arizona both remain in serious condi-
tion. NCAI President Brian Cladoosby remains by the family’s side
in Las Vegas and gave a prayer at the opening of the G2E Con-
ference. Our hearts go out to them and their families and all others
afflicted.

From Indian Country perspective, we are sadly not strangers to
violence. To answer the violence, we are using technology and im-
proving coordination with State and Federal law enforcement, not
only on Indian lands, but in nearby communities.

Our Tribal Gaming Protection Network, made up of tribal gam-
ing professionals, has been in place for ten years. The TGPN has
and will continue to provide active shooter training, seminars on
security and surveillance, human trafficking and other courses on
violence prevention. These trainings are taking place this week at
G2E as we speak and through our NIGA Seminar Institute.

I have just a brief word on human trafficking, Mr. Vice Chair-
man. I am a father of three grown daughters and I have eight
granddaughters, so I am particularly concerned about the safety of
any one of these young ladies in Indian Country.

I assure you our gaming industry does all it can to stamp out
this illegal and immoral activity. Indian Country will remain on
the frontlines on these issues.
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Unlike the criminal justice system in place on Indian lands, the
Indian gaming regulatory system is the exact opposite. It empowers
tribes to serve as primary regulators and first responders. Because
of the multiple surveillance cameras and security personnel in
place, our Indian gaming operations are often the safest locations
in tribal communities. Again, we can and we must do more to make
our operations safe and secure for our citizens and visitors.

With that, I want to thank you for this opportunity. I know we
are here today in part to acknowledge the 30th anniversary of the
Supreme Court’s historic Cabazon and Morongo decision. The
Cabazon court affirmed the inherent right of tribes to conduct gam-
ing free of State interference.

A little more than 30 years later, Indian gaming has responsibly
grown into a $31 billion industry that is rebuilding our commu-
nities, educating a generation of new Native leaders and providing
jobs to hundreds of thousands of American families. I cannot say
enough about the investments tribes have made in education.
Where 30 years ago, we relied on outsiders to serve as doctors, law-
yers and other professionals, today we are educating our young
leaders and they are returning to serve their communities.

Just the other day, this girl did not look a day over 25 but was
actually in her early thirties, was working on my teeth. Believe me
they need some work. I looked up and saw how young she was and
I asked where she was from. She told me who her grandmother
was. It was an Oneida Nation member. She was a very fine dentist
working in the Oneida Nation Health Center. I am very proud of
that.

Education is one key to making sure that Indian gaming suc-
ceeds for the next 30 years. Another key is for Indian Country to
continue to do our job to protect our citizens, our customers, our
assets and the integrity of our operations.

Last year, tribes invested $450 million on regulation, employing
7,000 regulators, surveillance officers, security personnel and oth-
ers. In the midst of a revolution that has brought us FaceBook and
Google, the tribal regulators are working hard to stay ahead of the
technology curve.

Safeguarding our IT infrastructure against cyber threats is a
critical part of tribal gaming operations. We are constantly devel-
oping IT personnel to meet the challenges of the new digital world.

Probably the most important key to our future success is for this
Committee to begin to debate the fix to the tribal-State compacting
process that has been broken for more than two decades. We know
this is not an easy fix but we call on your leadership to begin a
respectful debate to craft an alternative method with which we can
secure Indian gaming for the next 30 years.

Finally, Secretary Zinke has repeatedly said tribal sovereignty
must mean something. In some cases, sovereignty means keeping
the Federal Government out of the way by reducing laws and regu-
lations. This means respecting Indian tribes just as other govern-
ments for the purposes of Federal labor laws.

We thank Senator Moran and this Committee for moving the
Tribal Labor Sovereignty Act and we look forward to working with
you to see it signed into law. Sovereignty also means respecting
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tribal decision-making for the emerging gaming markets, Internet,
fantasy and sports betting.

Tribes should be free to make their own decisions to legalize or
prohibit these new markets and that decision cannot be subject to
veto by States. Recently, NIGA established the Sports Betting
Working Group that is developing a more detailed position. I look
forward to working with this Committee and others on policy pro-
posals as that moves forward. We anticipate that group will be
working by the end of the year.

In closing, to truly succeed over the next 30 years, we have to
work together in an open and honest dialogue. Indian Country, this
Committee, Secretary Zinke and the entire Trump Administration
must put our minds together to address the challenges of tech-
nology, compacting and these emerging markets so that we can
build a better future for our children.

That is where I will leave it, Mr. Vice Chairman. I am prepared
to answer any questions. Thank you for your time.

[The prepared statement of Mr. Stevens follows:]

PREPARED STATEMENT OF ERNEST L. STEVENS, JR., CHAIRMAN, NATIONAL INDIAN
GAMING ASSOCIATION

Introduction

Good afternoon Chairman Hoeven, Vice Chairman Udall, and Members of the
Committee. My name is Ernest Stevens, Jr. I am a citizen of the Oneida Nation of
Wisconsin and Chairman of the National Indian Gaming Association (NIGA). NIGA
is an intertribal association of 184 federally recognized Indian tribes united behind
the mission of protecting tribal sovereignty and preserving the ability of tribes to
attain economic self-sufficiency through gaming and other endeavors. I appreciate
this chance to provide our views about issues and opportunities to ensure the suc-
cess of Indian gaming over the next 30 years.

February 25, 2017 marked the 30-year anniversary of the U.S. Supreme Court’s
historic California v. Cabazon Band of Mission Indians decision, which held that
state governments could not impose their regulatory gaming laws to stop tribal gov-
ernments from engaging in gaming to provide jobs and economic opportunity for
their communities. In the 30 years since Cabazon, Indian gaming has proven to be
the single most successful economic development tool for tribal governments in more
than two centuries.

As this Committee examines issues and opportunities to help Indian gaming suc-
ceed over the next 30 years, we urge you to work with other Committees of jurisdic-
tion to closely examine emerging gaming markets such as Internet gaming, daily
fantasy sports, and sports betting. These activities pose both potential expansion op-
portunities and challenges to existing tribal gaming operations and tribal-state com-
pact agreements. Indian Country will continue to work in partnership with federal
and state regulators to stay ahead of the technology curve to protect Indian gaming
revenues and the integrity of our operations. Finally, to help Indian Country achieve
its full economic potential, we call on Congress to extend the respect for tribal sov-
ereignty and the distinct status of Indian tribes in our federalist system to all areas
of federal law. This means treatment of Indian tribes for purposes of federal labor
laws, respect for tribes in the U.S. Tax Code, and direct federal investments to ad-
dress the more than $50 billion in unmet need for infrastructure on Indian lands.

Native Nations In the U.S. Federalist System of Government

As noted above, the Supreme Court’s 1987 California v. Cabazon decision affirmed
inherent rights Indian tribes, as distinct governments, to engage in gaming on their
lands free from state interference—even those subject to the Termination era Public
Law 83-280. The Court acknowledged that Indian gaming was an exercise of tribal
government self-determination and noted that gaming provides the sole source of
governmental revenue for some tribes and is the major source of employment for
many.

The Cabazon Court also reasoned that tribal governments’ exercise of sovereignty
through Indian gaming aligned with the now longstanding federal policy supporting
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Indian self-determination and the goal of encouraging economic self-sufficiency.®
The Court found particularly persuasive statements from President Reagan’s Inte-
rior Department supporting tribal government gaming. The Court cited the Reagan
Interior Department’s March 2, 1983 policy directive, which stated that the Admin-
istration would “strongly oppose” any proposed legislation that would subject tribes
or tribal members to state gambling regulation. “Such a proposal is inconsistent
with the President’s Indian Policy Statement of January 24, 1983.”

President Reagan’s 1983 policy statement discussed the historical recognition and
treatment of Indian tribes as sovereigns and reaffirmed the then-existing federal
policy supporting Indian self-government:

When European colonial powers began to explore and colonize this land, they
entered into treaties with the sovereign Indian nations. Our new nation contin-
ued to make treaties and to deal with Indian tribes on a government-to-govern-
ment basis. Throughout our history, despite periods of conflict and shifting na-
tional priorities, the government-to-government relationship between the United
States and Indian tribes has endured. The Constitution, treaties, laws and court
decisions have consistently recognized a unique political relationship between
Indian tribes and the United States, which this administration pledges to up-
hold.. The administration intends to. . .remove[e] the obstacles to self-govern-
ment [that] will be charted by the tribes, not the Federal Government. . .Our
policy is to reaffirm dealing with Indian tribes on a government-to-government
basis and to pursue the policy of self-government for Indian tribes without
threatening termination. . ..

President Ronald Reagan, Statement on Indian Policy (Jan. 24, 1983).

President Reagan’s policy statement conforms with historical and foundational
treatment by the United States of Indian tribes as separate distinct governments
in our federalist system. When the United States formed, it acknowledged Indian
tribes as sovereign governments, entering into hundreds of treaties with tribes to
establish commerce and trade agreements, form alliances, and preserve the peace.
In so doing, the U.S. followed the practice of the nations of England, France, and
Spain. The U.S. Constitution affirmed these treaties and the sovereign authority of
Indian tribes as separate governments. The Constitution’s Commerce Clause also
expressly provides that “Congress shall have power to. . .regulate commerce with
foreign nations, and among the several states, and with the Indian tribes.”2

Thirty years ago, the Cabazon Court also acknowledged the unique position of In-
dian tribes as separate distinct governments in the U.S. federalist system of govern-
ment. Indian Country was encouraged to hear the most junior Supreme Court Jus-
tice, Neil Gorsuch, give a nod to this legal status during his confirmation hearings
earlier this year. Senator Sasse asked then-Judge Gorsuch a broad question about
federalism and the idea of separation of powers. Gorsuch replied as follows:

We divide power in a way that was quite unique. Federalism. You can think
of separation of powers as having a horizontal axis and a vertical axis. So that
the federal government has certain enumerated powers and authorities, and
what the federal government doesn’t enjoy the states do, as sovereigns. In this
country as well, we have tribes which also bear sovereignty in our part of the
world, and bear recognition as such, and I'm glad to have the opportunity to
recognize that fact here as a Westerner.

Statement of Neil Gorsuch before the Senate Judiciary Committee (March 22,
2017).

The State of Indian Gaming: 30 Years Post-Cabazon

A handful of tribal governments in the late 1960s and early 1970s, tired of wait-
ing on the United States to fulfill its treaty and trust obligations, took measures
to rebuild their communities by opening the first modern Indian gaming operations.
These tribal governments used the revenue generated from Indian gaming to fund

1President Nixon formally ushered in the federal policy supporting Indian self-determination
in a Special Message to Congress on July 8, 1970. He stated, “It is long past time that the In-
dian polices of the Federal government began to recognize and build upon the capacities and
insights of the Indian people. . .. The time has come to break decisively with the past and to
create the conditions for a new era in which the Indian future is determined by Indian acts
and Indian decisions.” (Emphasis added).

2In addition, the U.S. Constitution refers to tribal citizens in the Apportionment Clause, as
“Indians not taxed”, excluded from enumeration for congressional representation. The 14th
Amendment repeats the original reference to “Indians not taxed” and acknowledges that tribal
citizens were not subject to the jurisdiction of the United States. The Constitution also acknowl-
edges that treaties are the Supreme law of the land.
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essential tribal government programs, cover the federal shortfalls, and to meet the
basic needs of their people. From this point forward, Indian tribes began to take
their rightful and historical place alongside the federal and state governments, pre-
serving tribal culture and way of life and caring for and protecting tribal govern-
ment citizens and residents.

Indian gaming operations were spurred by the forward-looking policies of Presi-
dents Nixon and Reagan. As Tribal Governments began to use their gaming reve-
nues to fund essential governmental services and programs and make “Indian deci-
sions” as President Nixon had foreseen, reservation economies and opportunities
began to increase. President Reagan’s policy statements and support of tribal eco-
nomic self-sufficiency helped persuade the Cabazon Court to uphold the tribal gov-
ernment exercise of Indian gaming free of infringement from the states.

After Cabazon, states and commercial gaming interests urged Congress to reverse
the decision. Their primary rationale for opposing Indian gaming was the threat of
organized crime. However, this Committee found that after approximately fifteen
years of gaming activity on Indian reservations there had never been one proven
case of organized criminal activity. Senate Report No. 100-446 at 5 (Aug. 3, 1988).
This Committee acknowledged that “the interests of the states and of the gaming
industry extended far beyond their expressed concern about organized crime. Their
true interest was protection of their own games from a new source of economic com-
petition. . .. [T]The State and gaming industry have always come to the table with
the position that what is theirs is theirs and what the Tribes have is negotiable.”
Id. at 33 (Additional views of Senator McCain).

Prior to the Cabazon decision, in 1984, the Interior Department’s Deputy Assist-
ant Secretary for Indian Affairs testified to this Committee that approximately 80
tribal governments were engaged in gaming with estimated revenues in the tens of
millions. At the time, most tribal gaming operations were run out of temporary pop-
up buildings or local tribal gyms. Over the past 30 years since the Cabazon decision,
Indian gaming has responsibly grown to provide a steady source of governmental
revenue for Indian tribes nationwide.

In 2016, 244 tribal governments operated 484 gaming facilities in 28 states, help-
ing Indian gaming grow to $31.2 billion in direct revenues (a 4.4 percent increase
over 2015) and $4.2 billion in ancillary revenues3 for a total of $35.4 billion in total
revenues. Without question Indian gaming has been and continues to be the most
successful tool for economic development for many Indian tribes in over two cen-
turies.

Many tribes have used Indian gaming revenue to put a new face on their commu-
nities. Tribal governments have dedicated gaming revenues to improve basic health,
education, and public safety services on Indian lands. We have used gaming dollars
to improve tribal infrastructure, including the construction of roads, hospitals,
schools, police buildings, water projects, communications systems, and so much
more.

Indian Gaming and Job Creation

For many tribes, Indian gaming is first and foremost about jobs. While Indian
gaming has provided a significant source of revenue for some tribal governments,
many tribes engaged in Indian gaming continue to face significant unmet needs in
their communities. For these communities, Indian gaming and its related activities
have brought the opportunity for employment to Indian lands that have been with-
out such opportunity in recent memory.

Nationwide, Indian gaming is a proven job creator. In 2016, our industry gen-
erated more than 310,000 direct jobs. When indirect jobs are included, Indian gam-
ing employs nearly 700,000 Americans. Indian gaming has provided many Native
Americans with their first opportunity at work at home on the reservation. Just as
importantly, jobs on the reservation generated by Indian gaming are bringing back
entire families that had moved away. Because of Indian gaming, reservations are
again becoming livable homelands, as promised in hundreds of treaties. These
American jobs go to both Indians and non-Indians alike.

Indian Gaming Regulation

Tribal governments realize that none of these benefits would be possible without
a strong regulatory system to protect tribal gaming revenues and preserve the integ-
rity of our operations. The regulatory system established under IGRA vests local
tribal government regulators with the primary day-to-day responsibility for regu-
lating Indian gaming operations. No one has a greater interest in protecting the in-

3 Ancillary revenues include hotels, food and beverage, entertainment, and other activities re-
lated to a tribal government’s gaming operation.
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tegrity of Indian gaming and our assets than tribal governments. While tribes take
on the primary day-to-day role of regulating Indian gaming operations, IGRA re-
quires coordination and cooperation with the federal and state governments to make
this comprehensive regulatory system work.

This comprehensive system of regulation is expensive and time consuming, but
tribal leaders know that a successful operation relies on strong regulation. In 2016,
tribes spent more than $449 million on tribal, state, and federal regulation:

e $336.5 million to fund tribal government gaming regulatory agencies;

e $90.4 million to reimburse states for state regulatory activities negotiated and
agreed to pursuant to approved tribal-state class III gaming compacts; and

e $22.2 million to fully fund the operations and activities of the National Indian
Gaming Commission.

Tribal, state, and federal regulators work together to maintain the integrity of In-
dian gaming operations, the security of our patrons and visitors, and Indian gaming
revenues. There are approximately 6,000 tribal gaming regulators serving as the
primary regulators of Indian gaming.4 The number of personnel at the state level
dedicated to Indian gaming regulation varies from state to state, but it is estimated
that 24 states employ nearly 1,000 regulators at the state level. >

At the federal level, the NIGC employs approximately 131 regulators and staff in
Washington, D.C. and in their various field offices. In addition to the NIGC, tribal
governments work with the FBI and U.S. Attorneys offices to investigate and pros-
ecute anyone who would cheat, embezzle, or defraud an Indian gaming facility—this
applies to management, employees, and patrons. 18 U.S.C. § 1163. Tribal regulators
also work with the Treasury Department’s Internal Revenues Service to ensure fed-
eral tax compliance and the Financial Crimes Enforcement Network (FinCEN) to
prevent money laundering. Finally, tribes work with the Secret Service to prevent
counterfeiting.

Today, safeguarding gaming systems and supporting IT infrastructure is a critical
part of all tribal gaming operations. Our cybersecurity challenges are essentially no
different than other governments and large businesses in that we must defend
against a variety of cyber threats on a daily basis-malware, ransomware, external
attacks on our networks, and potential malicious insiders. Indian gaming operations
employ and develop skilled and qualified IT professionals to manage our IT environ-
ments. Many possess the same IT and security certifications such as Network+ and
CISSP required by DOD and other Federal Agencies. We acknowledge the need to
continually develop IT personnel to meet the future challenges and threats of an in-
creasingly digital world.

Technology also plays a major role in our capability to protect, detect and respond
to a variety of cybersecurity events. Like other enterprises, our defenses also include
a layered approach to protect networks, servers, and data. Many fundamental con-
trols such as patch management, least privileged access controls, and network seg-
mentation continue to be very effective at protecting systems. However, we also em-
ploy other technologies to enhance those protections such as automated vulner-
ability scanning processes to identify and eliminate security weaknesses. Tribal reg-
ulators are also utilizing next generation firewalls and intrusion protection systems
to automatically detect and prevent malicious activities on the networks, as well as
active malware detection systems and advanced threat defenses to add additional
layers of protections to server based systems. Commercial 24x7 security operations
centers that continuously analyze logs from firewalls and other critical systems
issue alerts whenever anomalous activities are detected. In addition, critical systems
are continuously synchronized with redundant systems at hot-site locations to pro-
vide high availability and a supplement to traditional backups. Indian Country will
continue to invest, adapt, and develop an increasingly stronger and more resilient
security posture in response to the current and future cybersecurity threat environ-
ment.

NIGA applauds the NIGC and Chairman Chaudhuri for establishing its Division
of Technology and for the technical assistance that the Commission provides to all
tribal government gaming regulators to identify and eliminate or reduce
cybersecurity vulnerabilities. Working together we are staying ahead of the tech-

4 NIGC Budget Justifications and Performance Indication FY18 at NIGC-2; https:/
www.doi.gov/sites/doi.gov/files/uploads/fy2018 nigc budget justification.pdf

5 At least four of the 28 states that have Indian gaming operations within their borders have
refused to negotiate a Class III gaming compact with tribal governments, and thus, do not play
a role in regulating Class II gaming.
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nology curve to sustain responsible growth and security of tribal gaming operations
nationwide.

Finally, in light of the horrific shooting this past Sunday night that involved the
Mandalay Bay casino in Las Vegas, it seems appropriate to briefly discuss the work
that tribal governments and regulators do to ensure the health and public safety
of our patrons and visitors. Of the thousands of personnel dedicated to Indian gam-
ing regulation, many are public safety and security officers. We cannot stop every
random senseless act of violence, but we acknowledge that more can and must be
done to prevent crime on Indian lands.

Sadly, Indian Country is no stranger to violence. Through more than a dozen
oversight hearings that led to the development of the Tribal Law and Order Act of
2010 (TLOA), this Committee highlighted the complex system of justice in place on
Indian lands that has led to a crisis of violent crime that has persisted for decades.
The Committee report to TLOA “found that the divided system of justice in place
on Indian reservations lacks coordination, accountability, and adequate and con-
sistent funding.”

Indian Country is doing our part to improve coordination and cooperation with
state and federal law enforcement to protect our communities. This coordination in-
cludes cross-deputization agreements and special law enforcement commissions that
empower officials to investigate and make arrests of suspects regardless of their
race or which government’s law is implicated.

IGRA vests local tribal government regulators with the primary day-to-day re-
sponsibility for regulating Indian gaming operations. This system stands in stark
contrast to the failed system that continues to plague criminal jurisdiction in Indian
country, where Native communities are often forced to rely on federal officials who
are often located hundreds of miles from the Indian lands they are sworn to protect
and serve. Despite reforms sought through TLOA, the system of criminal justice in
Indian Country is a proven failure. We call on the United States to do more to pro-
vide all tribal governments with sorely needed resources to hire tribal justice offi-
cials, including police officers, court officials, detention personnel, and mental health
counseling to prevent crime on Indian lands—as well as the equipment needed to
do their jobs. ¢

This system of comprehensive multi-layered system of regulation is costly has
proven itself year after year. The funding, equipment, and personnel dedicated to
Indian gaming regulation at the tribal, state, and Federal Government levels far
outpace state and commercial gaming regulators. I challenge anyone to compare
these numbers and resources to any form of gaming worldwide.

The credit for this system goes to the tribal leaders who make the decisions to
fund this system and to the thousands of men and women who have devoted their
lives to protecting tribal assets and the integrity of our operations.

Indian Gaming: The Next 30 Years—Issues and Opportunities

Issues and Ongoing Concerns

NIGA is confident that the next thirty years will see Indian gaming maintain
steady responsible growth that will further empower tribal communities. Just as
much has changed since the Supreme Court’s historic Cabazon decision in 1987, In-
dian Country will continue to adapt, anticipate future changes, and make our own
positive change to advance tribal sovereignty and tribal government self-sufficiency.
One change that NIGA will continue to work for is the longstanding need to restore
balance to the IGRA tribal-state compacting process.

Restore Balance to the Tribal—State Compacting Process

As Congress debated IGRA in the mid-1980s, tribal-state relations were com-
bative, with state governments joining forces with commercial gaming interests to
limit or put a stop to Indian gaming through legislation and litigation.

Many prominent tribal leaders opposed IGRA because of the class III compacting
process, which required tribal governments to engage in negotiations with states in
order to conduct Class III gaming. After Cabazon, many tribal leaders viewed the
compacting process as a limitation on inherent tribal government rights to engage
in Indian gaming free of state control affirmed in the Supreme Court’s 1987 deci-
sion.

In addition, many tribes did not trust that state governments would respect their
obligations to negotiate in good faith, or more fundamentally-negotiate. Members of

6Indian Country fully supports the Department of Justice FY18 Budget, which proposes a 7
percent set aside for Indian tribes from all DOJ Office of Justice Programs accounts and a 5
percent set aside for tribes from the Crime Victims Fund to provide shelters, medical and men-
tal health counseling, and other services to the far too many victims of crime on Indian lands.
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this Committee shared tribal leader concerns. This Committee’s Report on IGRA
sought to alleviate these concerns:

Under this Act, Indian tribes will be required to give up any legal right they
may now have to engage in class III gaming if: (1) they choose to forgo gaming
rather than to opt for a compact that may involve State jurisdiction; or (2) they
opt for a compact and, for whatever reason, a compact is not successfully nego-
tiated. . .. Thus, given this unequal balance, the issue before the Committee
was how to best encourage States to deal fairly with tribes as sovereign govern-
ments. The Committee elected, as the least offensive option, to grant tribes the
right to sue a State if a compact is not negotiated and chose to apply the good
faith standard as the legal barometer for the State’s dealing with tribes in class
IIT gaming negotiations. . ..

Senate Report 100446, at 15 (Aug. 3, 1988).

IGRA envisioned that tribal and state leaders would come together in the best in-
terests of their citizens and their governments to negotiate and reach agreements
on class III gaming compacts. In some cases, these compact negotiations were ex-
haustive, time consuming and costly to both parties. In some case, they have gone
smoothly. In those instances, the agreements reached have greatly benefitted the
tribal, state, and local governments involved.

In a few unfortunate cases, tribal-state compact negotiations have yet to even
take place.

This compromise and the balance that it struck were short-lived. Eight years after
enactment, the U.S. Supreme Court destroyed any balance to the IGRA compacting
process in its 1996 decision in Seminole Tribe of Florida v. Florida. The Court held
that Congress did not have the power to waive the states’ 11th Amendment sov-
ereign immunity from suit in federal court to enforce IGRA’s good faith compact ne-
gotiation obligation.

In large part because of the Seminole decision, we are concerned that in some sit-
uations, the tribal-state compacting process is beginning to deteriorate. Some states
are using the imbalance to abuse the compacting process beyond what this Com-
mittee intended. Without a method to enforce the state’s obligation to negotiate or
renegotiate compacts in good faith, many tribal governments are left with the no-
win proposition of either not moving forward on a project that could be its only
source of non-federal revenue or agree to compact provisions that directly violate
IGRA in the form of revenue sharing that amounts to nothing more than direct tax-
ation or concessions that go beyond the regulation, licensing or enforcement of In-
dian gaming as set forth in IGRA.7

As former Assistant Secretary for Indian Affairs, Kevin Washburn, stated, “the
Department reviews revenue sharing requirements in gaming compacts with great
scrutiny.” Revenue sharing should only be permitted where a state offers meaning-
ful concessions—such as exclusive rights to offer gaming that provide substantial
economic benefits to the tribe.

To prevent any further deterioration of the tribal-state compacting process and to
ensure that Indian gaming succeeds over the next 30 years, we urge this Committee
to begin the debate to fix this crucial process that has now been broken for more
than two decades.

Ongoing Need for a Strong Class II Indian Gaming Industry

In large part because of the Supreme Court’s 1996 Seminole Tribe decision, Class
IT Indian gaming has grown in importance to tribal governments nationwide.

Class II gaming is another aspect of Indian sovereignty that has undergone con-
tinuous change and challenges from state governments to the commercial gaming
industry. Congress fully intended continuous and positive changes to Class II Indian
gaming. IGRA and NIGC regulations define Class II games to include bingo and
lotto, and if played in the same location, games similar to bingo—which can be used
in connection with electronic, computer, or other technologic aids. Class II games
also include nonbanking card games that State law explicitly authorizes, or does not
explicitly prohibit, and are played legally anywhere in the state.

This Committee’s Report to IGRA clarifies its intent that the definition of class
IT gaming is not static, and instead must be flexible to enable tribal governments
to employ advancements in technology:

7IGRA did not intend for Indian gaming to help balance state budgets or impose state laws
that go beyond the enforcement of gaming-related activities. The Act expressly prohibits states
from refusing to enter into a compact “based on the lack of authority to impose a tax, fee, charge
or other assessment.” See 25 U.S.C. 2710(d).
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The Committee specifically rejects any inference that tribes should restrict
Class II games to existing game sizes, levels of participation, or current tech-
nology. The Committee intends that tribes be given the opportunity to take ad-
vantage of modern methods of conducting Class II games and the language re-
garding technology is designed to provide maximum flexibility. In this regard,
the Committee recognizes that tribes may wish to join with other tribes to co-
ordinate their class II operations and thereby enhance the potential of increas-
ing revenues. For example, linking participant players at various reservations
whether in the same or different States, by means of telephone, cable, television
or satellite may be a reasonable approach for tribes to take. Simultaneous
games participation between and among reservations can be made practical by
use of computers and telecommunications technology as long as the use of such
technology does not change the fundamental characteristics of the bingo or lotto
games and as long as such games are otherwise operated in accordance with
applicable Federal communications law. In other words, such technology would
merely broaden the potential participation levels. . ..

Senate Report 100-446, at 9 (Aug. 3, 1988).

From the early 1990s to the mid-2000s, the NIGC and the Justice Department
worked against tribal government interests to limit class II Indian gaming in direct
conflict with the above-stated congressional intent. The NIGC’s own economic im-
pact review found that the Commission’s 2007 proposal “would have a significant
negative impact on Indian tribes”, including decreases in gaming and non-gaming
revenue, Indian gaming facility closures, a decrease in jobs, and wide range of
broader negative impacts on Native economies. 8

The NIGC and the Justice Department likewise engaged in a series of federal
court cases, seeking to limit the ability of Indian tribes to utilize advanced tech-
nology in class II games. Federal courts uniformly rejected these arguments. The
Ninth Circuit in United States v. 103 Electronic Gambling Devices rejected the Jus-
tice Department’s antiquated reading of the scope of bingo under IGRA:

The Government’s efforts to capture more completely the Platonic ‘essence’ of
traditional bingo are not helpful. Whatever a nostalgic inquiry into the vital
characteristics of the game as it was played in our childhoods or hometowns
might discover, IGRA’s three explicit criteria, we hold, constitute the sole and
legal requirements for a game to count as class II bingo. . .. All told. . ..the
definition of bingo is broader than the government would have us read it. We
decline the invitation to impose restrictions on its meaning besides those Con-
gress explicitly set forth in the statute. Class II bingo under IGRA is not limited
to the game we played as children.

U.S. v. 103 Electronic Gambling Devices, 223 F.3d 1091, 1101 (9th Cir. 2000).

The federal courts and public sentiment sufficiently put to rest the NIGC’s narrow
proposed rule and the Justice Department’s dangerous legislative proposal to nar-
rowly interpret class II Indian gaming. The NIGC proposed rules were withdrawn
and the DOJ proposal did not gain traction in Congress.

However, as discussed above, the Seminole decision destroyed the careful balance
that IGRA struck in the class III tribal-state gaming compacting process. This deci-
sion has resulted in a number of states that condone and regulate other forms of
gaming essentially exercising veto authority over class III Indian gaming. As a re-
sult, some tribes rely solely on class II gaming to generate governmental revenue
to provide essential services to meet the many needs of their communities.

Indian Country will remain vigilant to ensure that any changes to class II Indian
gaming are positive changes consistent with Congress’ intent that tribal govern-
ments take advantage of the advancing technology to facilitate the play of such
games. In recent years, the NIGC and Tribal regulators have worked together to
strengthen all regulatory aspects of Indian Gaming. Indian gaming is the most regu-
lated industries in America and we are proud to stand on our record of strong regu-
lation, adaptive technologies, and revolutionary gaming innovations. We look for-
ward to further strengthening class II Indian gaming, changing with advances in
technology as this Committee intended over the next thirty years under IGRA.

Emerging Gaming Markets

For nearly two decades, Congress has considered legislation to either expand or
prohibit various forms of gaming in the United States. Most of the debate has fo-

8 Meister, “The Potential Economic Impact of the October 2007 Proposed Class II Gaming Reg-
ulations” submitted to the NIGC, February 1, 2008. Found at http:/ /www.nige.gov [ Portals/0/
NIGC%20Uploads | lawsregulations [ proposedamendments | MeisterReport2FINAL2108.pdf
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cused on Internet gaming. However, in recent years, the discussion has extended
to daily fantasy sports wagering and sports betting.

More than 240 tribal governments have made significant investments in their
gaming operations based in part federal laws that regulate or prohibit certain forms
of gaming. The great majority of these tribal governments have entered into com-
pacts with states that include exclusivity provisions, most often promises on the
part of the state to not permit other forms of gambling within the state in return
for a portion of the tribal government’s Indian gaming revenue.

NIGA, from an organization perspective, does not support or oppose these new
markets. However, if Congress does act to establish or prohibit these emerging
forms of gaming, we do ask that this Committee work with other committees of ju-
risdiction over these activities to first consider the impacts on Indian gaming, and
work to limit impacts on tribal Indian gaming operations.

While NIGA and our Member Tribes are developing a formal position on sports
betting, our existing position on Internet gaming is instructive to all emerging gam-
ing markets under consideration by Congress.

NIGA’s Internet gaming principles are directives from our tribal leadership. They
are guided by and grounded in NIGA’s overall mission to protect tribal sovereignty
and to protect rights of all tribes to shape their economic futures. In short, NIGA
and our Member Tribes are working to ensure that any federal legislation that au-
thorizes a new form of gambling in the new United States: acknowledge that tribal
governments have a right to legalize or prohibit the new activity—not subject tribal
eligibility in the new market to a state government’s decision to opt-out of the activ-
ity; provide all federally recognized Indian tribes with equal access to the new mar-
ket; acknowledge that tribal government revenues generated from the new market
are not subject to taxation, as tribal government revenues are dedicated to the ben-
efit of our communities and thus are 100 percent taxed; and protect existing tribal
government rights under tribal-state compacts and IGRA. This basic framework con-
forms with the U.S. Constitution’s recognition of Indian tribes as separate govern-
ments as well as the federal policy supporting tribal government self-determination
and economic self-sufficiency.

Opportunities: Economic Development Beyond Indian Gaming

All of Indian Country has been and continues to strive for economic self-suffi-
ciency beyond Indian gaming. In my time as Chairman of NIGA, I have worked with
our Member Tribes to encourage economic diversification beyond Indian gaming.
NIGA is working with our Member Tribes to further encourage tribe-to-tribe giving
and lending. Through our American Indian Business Network, we work to highlight
Native owned businesses and procurement of Native-produced goods and services.
Empowering tribal entrepreneurs and tribal government owned businesses, will help
shape our communities and empower the next generation of Native leaders.

While Indian gaming has worked well to empower tribal governments, provide
reservation jobs and supplement basic governmental programs and services, far too
many tribal communities continue to suffer the devastating impacts of the past
failed federal policies. Too many of our people continue to live with disease and pov-
erty. Indian gaming is part of the answer, but we all must do more to reverse these
horrific statistics and establish more opportunities for all residents of Indian Coun-
try.

Tribal governments need help to fulfill Indian Country’s full potential. That poten-
tial can only be achieved by reforming and aligning federal laws with the U.S. Con-
stitution’s acknowledgment of Indian tribes as separate distinct governments in the
United States’ federalist system of government. Federal laws and policies should fol-
low a dual purpose of respecting Indian tribes as governments while also working
to uphold the federal governments treaty and trust obligations to Indian tribes.

9 Through treaties, tribal governments ceded hundreds of millions of acres of tribal homelands
to help build this great Nation. In return, the United States incurred a solemn obligation to
provide for the education, health, public safety and general welfare of Indian people. President
Nixon embraced these obligations in his Special Address to Congress in 1970 (“The special rela-
tionship between Indians and the Federal government is the result of solemn obligations which
have been entered into by the United States Government. Down through the years through writ-
ten treaties and through formal and informal agreements, our government has made specific
commitments to the Indian people. For their part, the Indians have often surrendered claims
to vast tracts of land and have accepted life on government reservations. In exchange, the gov-
ernment has agreed to provide community services such as health, education and public safety,
services which would presumably allow Indian communities to enjoy a standard of living com-
parable to that of other Americans.”).
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The Tribal Labor Sovereignty Act

One of the most prominent examples of a federal law’s failure to acknowledge In-
dian tribes as governments is the National Labor Relations Act (NLRA).

In 2004, the National Labor Relations Board (NLRB) reversed decades of its own
precedent to apply the NLRA to tribal government enterprises.® The NLRB has
read the Act’s governmental exemption to cover the U.S. federal government, states
and political subdivisions (counties, cities, etc.), the District of Columbia, and U.S.
territories and possessions—and commercial enterprises owned and operated by
these entities. 11 As a result of the NLRB’s 2004 decision, Indian tribes are the only
form of government in the United States not exempt from the NLRA.

The Board reasoned that “tribal casinos and similar businesses are commercial
enterprises in direct competition with similar non-tribal businesses.” This is a dan-
gerous misstatement of fact that disrespects tribal sovereignty and ignores the eco-
nomic realities facing many tribal governments. Tribal Laws require, and Federal
Law mandates, that revenues generated from Indian gaming be used entirely for
government purposes. Commercial gaming enterprises conversely are for-profit indi-
vidually owned operations.

With specific regard to Indian gaming, tribal casinos are wholly owned and oper-
ated by tribal governments. Tribal governments generally lack an effective tax
base—Indian lands are held in trust by the U.S. and cannot be subjected to real
estate taxation, high reservation unemployment makes income taxation unworkable,
and restrictive Supreme Court rulings have severely limited tribal government sales
taxes. For many tribal governments, Indian gaming operations, tribal timber oper-
ations, and other tribal government enterprises constitute the sole source of govern-
mental revenue that is used to fund tribal public safety, education, health, housing
and other essential services to reservation residents. Ignoring the purpose of tribal
government enterprises subjects vital tribal government programs to shutdowns and
work stoppages.

Equating Indian gaming to commercial gaming also completely ignores the text
and intent of the Indian Gaming Regulatory Act (IGRA). Congress imposed IGRA
on Indian gaming operations to establish a system of federal regulation and “to pro-
vide a means of promoting tribal economic development, self-sufficiency, and strong
tribal governments.” IGRA mandates that tribes use revenues generated from In-
dian gaming for one of five government purposes: to fund tribal government oper-
ations, programs, and services; to provide for the general welfare of the community;
to promote tribal economic development; to donate to charitable organizations; or to
fund local government operations.

NIGA thanks Senator Moran and the co-sponsors of S. 63, the Tribal Labor Sov-
ereignty Act, which would restore acknowledgment of Indian tribes as governments
for purposes of the NLRA. We also thank this Committee for advancing the bill in
February of this year.

NIGA has made clear from the beginning that this effort to amend the NLRA to
restore the longstanding treatment of Indian tribes as other forms of governments
is not anti-labor. This effort is purely about respect for tribal sovereignty and the
U.S. Constitution’s acknowledgement of Indian tribes as separate forms of govern-
ments within our federalist system.

Comprehensive Tax Reform

The U.S. Tax Code is also rife with provisions that ignore the federal govern-
ment’s treaty and trust obligation to Indian Country, the federal policy supporting
tribal government self-determination and economic self-sufficiency, and the Con-
stitution’s recognition of Indian tribes as separate sovereigns—all to the great det-
riment of Indian Country employment and economic development.

Federal tax policy has a significant and in most cases positive impact on the
economies of state and local governments, and U.S. territories. The U.S. Tax Code
provides governmental entities with preferred access to capital to finance infrastruc-
ture projects, provides tax incentives to individuals and corporations to invest in
governmental and economic development projects. Many of these federal tools for

10See NLRB Opinion in Fort Apache Timber Co. and Construction (Oct. 19, 1976)(Holding
that a tribal government owned and operated “commercial enterprise” located on Indian lands
is not an “employer” for purposes of the NLRA).

11The NLRA was enacted in 1935 to address upheavals in private industry. Government em-
ployers were expressly exempted from the Act. Although the NLRA did not list all forms of gov-
ernment subject to the exemption, the NLRB has consistently interpreted the government ex-
emption to include the District of Columbia, U.S. territories and possessions, and—until 2004—
tribal governments.
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governmental economic development are not available to Indian tribes, or require
tribes to apply to state governments in order to receive a portion of the benefit.

Rep. Ron Kind (D-WI) and Rep. Lynn Jenkins (R-KS) have sponsored H.R. 3138,
the Tribal Tax and Investment Reform Act. The bill acknowledges that Indian tribes
face historic disadvantages in accessing the underlying capital to build the nec-
essary infrastructure for job creation, and recognizes that “codifying tax parity with
respect to tribal governments is consistent with Federal treaties recognizing the sov-
ereignty of tribal governments.”

H.R. 3138 seeks to establish parity for tribal governments with state and local
governments for purposes of several provisions in the Tax Code, including: the
issuance of tax-exempt bonds for tribal government projects; treatment of tribal gov-
ernment pensions; treatment of tribal government foundations and charities; and ac-
knowledgement of tribal court/tribal government authorized adoptions for purposes
of the federal tax credit for the adoption of special needs children; among other
items.

The enactment of these provisions will reinforce the governmental status of tribes,
facilitate equal access to federal tax and financing tools enjoyed by other govern-
mental entities, and permit tribes to make important investments in their own com-
munities. We understand that a companion bill is under consideration in the Senate
and we urge Members of this Committee to support that bill when it is introduced.

I want to highlight two additional glaring examples of the Tax Code’s lack of re-
spect for the status of Indian tribes as governments: the federal New Markets Tax
Credit and the Low Income Housing Tax Credit. While these federal programs have
worked well to incentivize outside investment in state, local, and territorial govern-
ment housing and economic development projects—they have fallen far short in In-
dian Country.

For more than thirty years, the Low Income Housing Tax Credit program
(LIHTC) has been the most significant producer of affordable housing in the United
States. Congress enacted the LIHTC Program in 1986 to provide the private market
with greater incentives to invest in affordable rental housing. In 2014, the annual
expense credits for the LIHTC program was $6.7 billion, making the program one
of the largest corporate tax programs administered by the Federal Government.

All 50 states, the District of Columbia, Puerto Rico, American Samoa, Guam, the
Northern Mariana Islands, and the U.S. Virgin Islands receive direct LIHTC alloca-
tions, which they competitively issue to developers who construct, rehabilitate, or
acquire rental housing for lower-income households. Indian tribal governments are
the only sovereign in the United States to not receive a direct LIHTC allocation.

While the Indian Housing Block Grant program and federal housing loan guar-
antee programs have worked to cut into the housing shortfalls in Indian Country,
these programs do not meet the significant housing needs of Indian Country. 12 Pro-
viding Indian Country with direct access to LIHTC would significantly improve the
ability of Indian tribes to leverage capital from these existing programs and help
address the housing shortage on Indian lands.

While individual Native Americans are counted towards a state’s population for
purposes of the tax credit, the housing projects that stem from the credits have
failed in many cases to reach Indian Country. The most common reason that these
credits do not reach Indian Country is that state governments do not consider low
income housing on Indian lands as an affordable housing priority reflected in the
state’s qualified allocation plan (QAP), or state QAPs establish criteria and require-
ments that do not exist in most rural tribal communities—making tribal housing
project ineligible to even apply for the credit.

As Congress moves towards comprehensive tax reform this year, we urge this
Committee to work with the Senate Finance Committee and others to reform the
Tax Code to acknowledge the governmental status of Indian tribes and align it with
the federal policy supporting Indian tribal self-government and economic self-suffi-
ciency.

Conclusion

As the Cabazon Court acknowledged more than thirty years ago, Indian gaming
is Indian self-determination. Less than 18 months later, Congress enacted IGRA in
part to foster and strengthen these acts of self-determination. The Act has generally

12 Qver 90,000 American Indian families are homeless or under-housed. More than 30 percent
of American Indian families live in overcrowded housing—a rate six times the national average.
Approximately 40% of Indian Country housing is inadequate according to the federal definition,
compared to only 6 percent nationwide. It is estimated that it would take approximately 33,000
housing units on Indian lands to alleviate overcrowding and an additional 35,000 units to re-
place existing housing in grave condition—at an approximate cost of $33 billion.
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delivered on its stated goals of strengthening tribal governments and empowering
Indian communities. However, the careful balance struck in IGRA’s compacting
process is broken and must be addressed to pave a path for the success of Indian
gaming’s next 30 years.

Indian gaming is one tool that is helping tribal governments overcome decades of
injustice. In order to meet the needs of tribal communities, Congress must work to
empower tribes with the same tools that other governments are provided under our
federalist system, most prominently respect for Indian tribes for purposes of federal
labor laws, and tax credits and other incentives to help tribal governments reach
their full economic potential.

Chairman Hoeven and Members of the Committee I again thank you for this op-
portunity, and I am prepared to answer any questions.

Senator UDALL. Thank you, Chairman Stevens, very much. I
think it was excellent that you reminded us of Cabazon because
that is really where we started. That was a historic opinion by the
Supreme Court. It affirmed the tribes’ right to regulate gaming on
tribal lands. The Court recognized that a tribe may engage in gam-
ing if located within a State that permits such gaming for any pur-
pose.

They really recognized the economic part of this and the tribal
self sufficiency. In that ruling, which was interesting to me, they
preempted the State interest in regulating gaming. That is where
we started. Then we went to IGRA and we need to remember that
history because that was a very strong opinion by the U.S. Su-
preme Court.

We heard the National Indian Gaming Commission testify about
the balance between States and tribes post-Seminole. Chairman
Stevens, in your written testimony you urged this Committee to ex-
plore addressing the tribal-State compact negotiation process. What
specific recommendations do you have to ensure that tribes and
States are on equal footing as intended under IGRA?

Mr. STEVENS. I think we need to rely on our Administration to
try to find regulatory solutions for the compacting process. I think
it is important, especially with the Pojoaque Pueblo and the Seneca
in New York, that we move forward in a good, strong proactive
way.

I am glad you mentioned that original court case because we
have always worked and moved in good faith. We hope that the
States can continue to do that and we can build a stronger relation-
ship because I think we have proven we are safe and secure and
do a great job in Indian Country.

Senator UDALL. Thank you so much for that answer.

I do not know if any of the other panelists want to comment on
that question? If not, I will move on to my next question.

[No audible response.]

Senator UDALL. Let me move on.

This is for the entire panel. Can you describe how local commu-
nities benefit from tribal gaming operations whether through jobs
or investment back into the community? Chairman Frank?

Mr. FRANK. Up in northern Wisconsin where our reservation is
located, we are the number one employer in the Forest county area.
We employ about 600 non-tribal employees out of a county of prob-
ably less than 10,000 people combined.

I am proud to say that we are also a major employer in the City
of Milwaukee. Of all our employees in the City of Milwaukee, about
80 percent of our employees are minorities. About 65 percent of



49

those minority employees, the other minority group would be single
mothers.

How does it benefit the communities? I think it speaks for itself.
The packages we have to offer our employees are second to none.
Health care is the number one concern. I think we have mightily
contributed to the economics of the community.

Senator UDALL. Thank you.

Chairman FORSMAN.

Mr. ForsMAN. I think the biggest investments we have made are
not only in jobs and investments in local businesses, but it is also
our intergovernmental cooperation. We have strong relationships
with the county and the cities and with the State. We are very ac-
tive in that in a lot of different arenas, habitat protection, water
quality but also economic development and trying to manage
sprawl and things like that together as we have more and more
growth in our area. Those are some.

We also invest a lot in local non-profits in our charitable con-
tributions, as a lot of the tribes do, and are very active in that as
well. We are really proud of being able to be one of those emerging
and responsible governments looked upon for not only our vision
but our values.

Senator UDALL. Thank you.

Mr. Stevens, please.

Mr. STEVENS. Right off the top, 390,000 direct jobs in Indian
gaming are a clear reflection, especially in the economy that had
its ups and downs over the years. We continue to be not just put-
ting Indians to work but America to work in our industry. If you
include the indirect employment, it is well over 700,000 jobs, and
safety, education and training and our service agreements that we
have developed

My father taught me. I was the stern kid that was talked to
about taxation and how I understood sovereignty. My father taught
me that service agreements help us all understand one another and
help communities work together. It has been 20 years since I lis-
tened to my father. The conference that I had to leave with your
invitation to come here was my first experience over 20 years ago
talking about service agreements and the communities working to-
gether.

Again, I have 15 grandchildren. They go to school in a state-of-
the-art school classroom and gymnasium. My late grandmother
taught there into her nineties. We are doing great things and are
a clear reflection of not just Indian Country but the people around
us are thriving as well.

Senator UDALL. Thank you very much.

President Escalanti, please.

Mr. EscALANTI. We too are a tribe that shares all our revenues
derived from our casinos. For example, the tribe provides the local
fire department with annual payments of $400,000 and the local
enforcement agencies with an annual payment of $214,065.

We also provide health insurance for our employees. We are a
self insured type of organization that provides these health care
benefits to our employees. We are one of the rural tribes that actu-
ally provides employment to the surrounding community as far as
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Vegas, San Diego, El Centro, Calexico, even across the border,
Yuma County, so on and so forth.

Senator UDALL. Thank you very much.

One of the things I think we should not forget, all these good
things we have talked about. I am going to ask a bit more about
that but we need to remember there is a Federal trust responsi-
bility. There are treaties out there and the Federal Government
needs to continue to do the good work there and provide the re-
sources to your tribes and the tribes across the Country to make
sure you can continue to improve the quality of life in Indian Coun-
try.

I do not think we should ever want to hear the excuse that tribes
are doing well with gaming, now we do not need to help them any-
more.

We heard today about jobs generated directly from gaming and
the billions of dollars of revenue generated but I think we also need
to acknowledge that gaming can serve as a catalyst for tribes to di-
versify their economic portfolios. Tribes are now using the gaming
revenue to branch out into other business from cyber security like
Forest County Potawatomi to hotels and resorts like Laguna Pueb-
lo in my home State of New Mexico.

This is for the entire panel. Can you discuss how your tribes
have used gaming revenues to diversify their business interests?

Mr. FORSMAN. In Suquamish, we have been able to diversify not
only in our resort casino, which is becoming a regional destination.
We are trying to attract more business from Seattle. We have also
invested in purchasing a golf course which was up for tax fore-
closure. This was a failing business and we were able to come in,
purchase it and restore it to more of a thriving business. There are
a lot of residents around there who are very grateful that we ac-
quired it.

We built a brand new clubhouse there and are actually going to
host the Senior LPGA tournament there next year. We are pretty
excited about that. That should be a great experience for us.

We also have an 8(a) construction firm which does a lot of work
for the tribe and also for our local military bases. We have a num-
ber of naval bases in our area including Sub Base Bangor and the
Puget Sound Naval Shipyard which employs a lot of our people and
others in that respect as well.

We have three retail stores on our reservation that sell gasoline,
sundries and other products including gasoline and liquor. We have
compacts with the State which provides more money for our gov-
ernment activities.

I think the Federal Government’s investments in law enforce-
ment, the courts, environmental protection and all those things are
vital for us and I believe are some of the best investments and re-
turn on the dollar I think the Federal Government gets because the
tribes use that money to perform a lot of different services for ev-
eryone in our community.

Senator UDALL. Chairman Frank.

Mr. FRANK. How do we use our money to invest and diversify our
economy? If you don’t mind, I have a little story to tell on this one.
Several years ago when we were sitting as the executive council,
a guy came in with a proposition to us about a business venture.
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I looked around at the executive council and said, how many of
us have ever sat and closed a business deal? Not one of us had so
we had no expertise on how to do business. We had an attorney
general named Jeff Crawford who is a pretty smart fellow.

He said what we need is a business development corporation.
That is what got us going on the business development corporation.
That corporation is assigned the task that if anything ever happens
to gaming, we should be continuing to provide the services a gov-
ernment should provide for its citizens.

We invested in many things. I am glad the chairman mentioned
8(a) because that is one of the things we invested in. We also in-
vested in a bank. There are a number of things we invested in.

All these opportunities we invested in were opportunities which
we feel tribal members have an opportunity to work in. With In-
dian gaming, yes, we have diversified our economy and continue to
look for new ventures and new fields to invest our dollars in for
our citizens.

The CHAIRMAN. [Presiding.] Mr. Stevens.

Mr. STEVENS. To tag on to Vice Chairman Udall’s last question,
thank you for your leadership, as he leaves. I just talked about the
non-gaming tribes and the non-market tribes. I am glad that we
continue to keep them in our hearts and our minds. That is our ob-
ligation. For this last question, that is a key component to helping
those tribes. Thank you, Mr. Vice Chairman.

I think economic development and individual businesses, tax
credits, all these things are key components to helping build a bet-
ter future for not just gaming but for all of our communities, tribal
enterprise or individual tribal businesses.

My daughter and son-in-law are a small business. They work
hard at it. It is not easy to do. Where tribes and government can
continue to support them, I don’t know if it quite lies under the
trust responsibility Senator Udall talked a little bit about, but I
think it is in our best interest to help create business, not just at
the tribal enterprise level, but for our individual tribal members.

We worked with the National Center for American Indian Enter-
prise Development and the National Congress of American Indians.
It is really key. I mentioned we were all in Las Vegas. The G2E
is the biggest show in the world. That is where we are exchanging
ideas and thoughts and creating business and opportunities for us
to move Indian Country forward with and beyond gaming.

You may have read where the Seminoles own the Hard Rock
brand and Mohegan is working in South Korea. We really have
those kinds of opportunities. If we can partner and help those other
tribes build, we can do great things for the next 30 years but we
need Congress’ support, we need this Administration’s support be-
cause too many people do not understand Indian tribes as sov-
ereign governments and what we do. The impact we have goes far
beyond our reservation boundaries.

We keep helping economically in the United States of America
and our benefits go far beyond our reservation boundaries. I want-
ed to say that regarding that question.

The CHAIRMAN. Certainly.
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Chairman Escalanti, can you discuss how the National Indian
Gaming Commission has worked to address some of the unique
issues in regard to rural gaming, rural tribes?

Mr. EscALaNTI. Chairman Hoeven, it was just brought to my at-
tention yesterday as we were meeting with the congressional lead-
ers that there was a rural committee that actually can assist rural
flriges as far as assisting them on their issues and concerns they

ad.

I really was not aware that the National Indian Gaming had
such a rural committee available to assist rural tribes. Therefore,
if there are these types of offices, I really do not know where they
are located. Most of the time, if we have an issue, our regulatory
body or the tribal council goes directly to Indian Gaming head-
quarters with issues and concerns they have back at home.

The CHAIRMAN. Chairman Frank, in your written testimony you
discussed the need for tribes to be proactive in establishing meas-
ures to protect and safeguard valuable company and customer in-
formation.

It appears it has been several years since your tribe submitted
draft cyber security guidance and standards to the NIGC for their
comments and feedback. Have you received their comments and
feedback on that draft policy that you submitted?

Mr. FRANK. To the best of my knowledge, the answer would be
no.
The CHAIRMAN. So you are still looking for some follow-up from
the NIGC on your cyber security policy?

Mr. FRANK. Yes.

The CHAIRMAN. Chairman Stevens, how has the continued delay
in passing the Tribal Labor Sovereignty Act impacted tribes? As
you know, it is legislation we are working on.

Mr. STEVENS. I think it continues to impact us overall in our
rights as governments. It is something that is very important to us
and helps us to be able to have an even relationship with all other
entities.

We are probably the only government that has been subject to
this law. I think it kind of sets us back and keeps us kind of tread-
ing upward. We continue to advocate that for many years it was
always recognized, tribes as governments, in the tribal labor law.
It is only recently that we have had to deal with this.

We have been working on it for many years. Everything that we
explain to our lawmakers clearly identifies us as governments, gov-
ernments long before there was even the United States Constitu-
tion. It continues to be an uphill struggle. We deal with it
proactively and we deal with it in a manner that is non-anti-labor.

I have three uncles, maybe four, I have lost count, but they
helped build the Mackinac Bridge, they built the Sears building in
Chicago, New York, San Francisco, and Los Angeles. There is a
bunch of Native people that built America, so we are not anti-
union. We just want to be treated fairly as governments.

The CHAIRMAN. Again, to all of our witnesses, to both the first
panel and this second panel, I would like to thank you for being
here. We appreciate your written testimony.

Also, we will have the record open for two weeks so that mem-
bers may submit any written follow up questions for the record.
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With that, thanks again not only for you being here but the work
you are doing in Indian Country. Thank you so much.

We are adjourned.

[Whereupon, at 4:25 p.m., the Committee was adjourned.]






APPENDIX

PREPARED STATEMENT OF HON. W. RON ALLEN, TRIBAL CHAIRMAN/CEQO, JAMESTOWN
S’KLALLAM TRIBE

Chairman Hoeven, Vice-Chairman Udall and distinguished members of the Com-
mittee, on behalf of the Jamestown S’Klallam Tribe, I want to thank you for the
opportunity to submit this testimony for the record. I am W. Ron Allen and I serve
as the Tribal Chairman and CEO of the Jamestown S’Klallam Tribe.

The Jamestown S’Klallam Tribe is located in northwestern Washington State, ap-
proximately 70 miles west of Seattle on the Olympic Peninsula. Our Tribal Govern-
mental Campus encompasses an area of 13.5 acres, and the Tribe has an additional
265 acres in trust. We have approximately 600 Tribal citizens.

The name S’Klallam means “strong people” in Coast Salish, and I owe my own
existence today to the strength of my ancestors, as well as, the current membership
of our Tribe, which embodies strength and resilience. We live on a small amount
of land in a rural location, but our strength comes from our ancestral homelands
and waters, including the Puget Sound and Strait of Juan de Fuca region. Our Tribe
is a signatory to the Point No Point Treaty of 1855 and those lands and waters were
included in the negotiations of the Treaty as well as our reserved rights to hunt and
fish in our usual and accustomed places. In order to preserve our sovereign rights
and remain near our traditional fishing areas, our ancestors purchased these lands
in 1874 so that we would not be displaced from our Tribal homelands.

Off-Reservation Fee to Trust Acquisitions and Indian Gaming

The Department of the Interior (the Department) has recently issued an Ad-
vanced Notice of Proposed Rulemaking to amend the off-reservation land acquisi-
tions by creating a new two-step process that will require Tribes to address numer-
ous criteria, including gaming considerations that is not currently required. It is a
cumbersome and expensive process to place lands into trust so this would be in fact
doubling the burden on Tribes in an already burdensome system. In addition, the
regulations are overly broad and would allow an opportunity for outside interests
to object for any reason at all so the process could be dragged out for many years
and cost Tribes an exorbitant amount of money.

The original intent of the Indian Reorganization Act of 1934 (IRA) is to restore
Tribal homelands. Between 1887 and 1934, a hundred million acres of Indian land
was sold or stolen. The 1934 Act and the intent of the Act should be the primary
consideration and criteria that the Department should consider for placing land into
trust. The proposed regulations would undermine the intent of the IRA by empow-
ering the State and local governments’ interests at the expense of Tribal sov-
ereignty. Tribes can cite numerous instances where local governments have taken
active steps to delay and/or halt Tribal land acquisitions and hinder or destroy eco-
nomic development opportunities.

The Department’s proposal improperly inserts gaming considerations into the fee
to trust process as prohibited by the Indian Gaming Regulatory Act (IGRA). The De-
partment does not have the necessary land acquisition authority to include this
gaming provision in the new regulations. This is already covered by IGRA. It would
insert gaming into the 151 regulations and put new hurdles into place for land into
trust acquisitions.

Some Tribes, like Jamestown, have small reservations and reservation land or ad-
jacent land acquisitions are not always feasible. Local entities often see our success
and try to capitalize on it by increasing the price of their land which essentially
locks us out of the market. We have had a lot of success reacquiring our Tribal
homelands for a variety of purposes, economic development and job creation, infra-
structure development, for cultural purposes and to protect our sacred sites, and to
secure our natural resources and Treaty rights. We are excellent stewards of our
lands and we don’t need other entities telling us what we can and cannot do with
our property. We deserve the same respect that is afforded to State and local gov-
ernments when they make land use decisions for development. The Department
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should recognize our authority and trust us to carry out our governmental respon-
sibilities.
The Indian Gaming Regulatory Act and Jamestown S’Klallam Gaming

Our treaty is not a granting of rights from the Federal government to the Tribe—
it is an expression of sovereignty, a decision to cede certain rights in certain areas
in exchange for the reservation of all inherent rights in another area. As a separate
sovereign, our Tribe exercises substantial undiminished powers, rights, and respon-
sibilities over its lands and peoples. That includes the right to exercise our self-gov-
erning authority to conduct gaming on our land. The Jamestown S’Klallam Tribe
is a gaming Tribe.

In 1987 while advocating for the passage of IGRA, Jamestown and seven other
Tribes were also working on an initiative to restore relations between Indian na-
tions and the Unites States on a government-to-government basis. Our call for gov-
ernment-to-government relations did not represent any new assertion of Tribal
rights. We were merely trying to reclaim the rights reserved by us and guaranteed
in treaties with the U.S. government. The Self-Governance Demonstration Project,
Title III amendments to P.L. 93-638, the Indian Self-Determination and Education
Assistance Act of 1975 (ISDEAA), was that Tribally-driven initiative made possible
through Congressional authorization and appropriation support. The amendments
were structured to protect the Trust relationship of the United States to Indian peo-
ple. The goal of the Project was to provide Indian Tribes with the tools and the op-
portunity to exercise greater control over our affairs and government responsibil-
ities. As one of the original eight Self-Governance Demonstration Tribes in the De-
partment, for the past 30 years Jamestown has administered and managed pro-
grams, activities, functions and services more efficiently and effectively than the Bu-
reau of Indian Affairs to better address the local needs of the Tribal citizens, which
has also benefitted the surrounding communities. In June 1989, Congress funded
the participation of seven more Tribes in the Demonstration Project.

Gaming is not a privilege that has been granted to our Tribe or, Indian Tribes
in general. The right to conduct gaming is an inherent power of government. The
1987 United States Supreme Court decision in the Cabazon case found that Indian
gaming was an exercise and expression of Tribal government and Self-Determina-
tion. In Cabazon, the Court held that State governments could not impose their reg-
ulatory gaming laws to stop Tribal governments from engaging in gaming activities.
Following that decision, Congress passed the IGRA in 1988 as a means of providing
some Federal guidance on Tribal gaming. IGRA created the National Indian Gaming
Commission (NIGC) within the Department, and tasked the Department with some
authority to oversee per capita payments (for the Tribes that make those payments
from gaming proceeds); as well as review authority for Tribal-State gaming com-
pacts. Very few Tribes provide their Tribal members per capita payments. James-
town does not provide per capita payments; instead, we invest in opportunities for
our members to better their lives through programs that matter and make a dif-
ference—education; health; culture; and jobs creating economic development.

The Department also retains authority for regulating gaming on certain lands ac-
quired in trust after Cabazon, as well as approval authority for newly acquired and
additional trust lands for gaming. But it must be understood that these roles for
the Department were not put in place to create regulatory obstacles to Indian eco-
nomic development. In each case, the intent behind the Department’s role is to
maximize the positive benefits of Indian gaming, whether it is for individual Tribal
members, or State and Tribal governments. There are many reasons Tribes nego-
tiate in good faith with states to enter into gaming compacts, including, to create
meaningful opportunities for economic growth, invest in education and programs
and services that promote the health and welfare of our Tribal citizens, create jobs
and opportunities, assist in addressing the historic loss of Tribal homelands and to
acquire land for economic development.

The current Administration has vowed to thoroughly revamp the Federal regu-
latory landscape in favor of reducing burdens and limitations on economic develop-
ment. However, some of the proposed regulatory changes which will in fact increase
bureaucratic oversight and create additional burdens for Tribes, are contrary to Self-
Governance and Self-Determination, and impose barriers to economic development,
investment, and financial self-sufficiency. Tribes have worked hard to encourage the
Department to listen to Tribal leaders on how to strike the right balance. In 2016,
Tribes spent more than $449 million on Tribal, State and Federal regulations:
$336.5 million to fund Tribal Gaming Regulatory Agencies; $90.4 million to reim-
burse states for State regulatory activities negotiated and agreed to pursuant to
Tribal/State compacts; and $22.2 million to fully fund the operations and activities
of the National Indian Gaming Commission.
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Tribes have a vested interest in protecting the integrity of Indian gaming. Tribal
regulation ensures that our communities are shielded from organized crime and
other corrupt influences that could infiltrate any economic development activity if
left unchecked. Back in the 1990s, the issue of organized crime was alleged but not
one case of organized crime has been proven on an Indian reservation. However,
there are many factors other than gaming that have attributed to the high incidence
of crime in many Tribal communities. The Indian Law and Order Commission,
which was established pursuant to the Tribal Law and Order Act, found that a com-
plex jurisdictional scheme, lack of coordination, accountability and adequate and
consistent funding resources led to a crisis of crime on Indian reservations that have
persisted for decades. It is misleading to equate gaming with the high incidence of
crime in Indian country because there are many Tribes who do not have gaming
facilities who experience high crime in their communities. In our community, Tribal
resources and local collaboration have not only improved the safety and security of
our Tribal citizens but also the surrounding local communities. We collect data and
submit monthly crime reports to the Department that is reflective of the low inci-
dence of criminal activity in our community. Tribal regulation of gaming also man-
dates that the Tribal community is the primary beneficiary of gaming, not some out-
side corporation, and that gaming is fair and honest.

For my Tribe, gaming revenue provides diversification to our local economy, em-
ployment opportunities for Tribal and non-Tribal citizens, and funding to provide
programs and services to our community including: scholarships and education
funding; healthcare/programs for vulnerable citizens like our elders and children;
cultural programs that support language, arts, and cultural revitalization; environ-
mental restoration and preservation of our estuaries and resource habitat that sup-
ports our fishing industry; and, community and local infrastructure, including,
building roads and bridges.

Facts about Indian Gaming

It is extremely important that Congress also understands the national Tribal
gaming picture. Not every Indian Tribe has a casino. In 2016, approximately 244
out of 567 Federally-recognized Tribal Governments operated 484 gaming facilities
in 28 states for a total of $35.4 billion in revenues. In many cases, due to geographic
location and other limiting factors, those revenues are largely covering expenses,
paying wages and benefits to employees, and otherwise keeping businesses afloat.

First and foremost, Indian gaming, wherever it is located is about jobs. Many
Tribes operate gaming to generate jobs for their Tribal citizens and local community
residents. In 2016, Indian gaming generated more than 310,000 direct jobs and
when you include indirect jobs nearly 700,000 Americans are employed which is at-
tributable to Indian gaming. Our Tribe is one of the largest employers in our com-
munity, which means that a substantial benefit of our Tribe building a diverse econ-
omy is that all residents—Indian and non-Indian—benefit through jobs and local
economic development business enterprises. Overall, up to 75 percent of the jobs in
Tribal casinos go to non-Indian employees, so the income generated by these enter-
prises has substantial spillover effects for entire regions.

For the gaming Tribes that do generate profits, there are rules about how Tribes
may use those funds. What I see when I travel around Indian Country are commu-
nities that use gaming profits to improve and build their infrastructures, support
educational opportunities and social programs, decrease reliance on public and gov-
ernmental programs, and create substantial investments in health care systems,
jobs creation, and economic sustainability. In addition, lenders, States and Tribes
all share in the revenue generated at gaming facilities. Gaming continues to be the
most successful tool for economic development.

A fundamental goal for our Tribe is achieving economic self-sufficiency/self-reli-
ance through opportunities that enable us to generate our own unrestricted reve-
nues to address the unfulfilled Federal obligations and unmet needs in our commu-
nity. Until we achieve tax parity we must rely on other sources of revenue, such
as, gaming revenue to support critical governmental services such as police, fire,
first responders, education, housing, and healthcare.

In closing, gaming has allowed us to invest in our local community and create sus-
tainable Tribal economies that promote economic development and job creation and
contribute to the economic well-being of our Tribal citizens. It has also fortified our
partnerships with State and local governments and allowed us to make significant
contributions to their economies creating jobs and opportunities for all Americans.

Thank you for the opportunity to submit this testimony.
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PREPARED STATEMENT OF KLINT A. COWAN. SHAREHOLDER, FELLERS SNIDER

Dear Mr. Chairman:

My name is Klint A. Cowan. I am a shareholder at Fellers Snider, a law firm in
Oklahoma City, Oklahoma. I represent Panhandle Citizens for Truth in Gaming,
Inc., a group of Oklahoma citizens from the Oklahoma panhandle.

The purpose of my testimony is to address a substantial issue involving my clients
in relation to a proposed off-reservation casino in Guymon, Oklahoma for the Shaw-
nee Tribe of Oklahoma. Currently, the Shawnee Tribe has an applicationl for off-
reservation gaming and an application?! for a land to trust acquisition pending be-
fore the United States Department of the Interior (the “Department”) in relation to
a proposed casino site in Guymon. The Shawnee Tribe is located in Miami, Okla-
homa, which is the extreme northeast corner of Oklahoma. This particular proposed
casino, if approved, carries the substantial likelihood of detrimentally impacting the
State of Oklahoma, as well as any state in the United States, in part, by setting
an extremely dangerous precedent with respect to off-reservation gaming. For this
reason, as fully described below, I am strongly advocating that clearer guidelines
are put in place that will ensure that both the Indian tribe and local governments
and communities are mutually benefited by any proposed off-reservation casino to
ensure the long-term success and sustainability of off-reservation gaming and the
local communities in which the off-reservation casino is located.

Guymon is located in the approximate middle of the Oklahoma panhandle. The
distance from the Shawnee Tribe’s headquarters in the extreme northeast corner of
Oklahoma to Guymon is over four hundred (400) miles. The Shawnee Tribe has no
historical or modern connection to the panhandle, and no Shawnee tribal members
live in the panhandle. The local governments and communities in the panhandle are
strongly opposed to the proposed casino. Thirty-Eight (38) local governmental offi-
cials in the panhandle submitted letters of opposition to the Department, while only
two (2) governmental officials expressed support. It is especially notable that the
Guymon City Council formally voted to oppose the proposed casino, and two (2) of
three (3) of the Texas County2 Commissioners sent letters of opposition. Moreover,
in addition to numerous letters of opposition, more than two thousand (2,000) local
citizens in the panhandle signed a petition in opposition to the proposed casino.3
In addition, the Shawnee Tribe has not entered into any agreements with the local
governments, or even attempted to negotiate any such agreements, in an attempt
to mitigate the adverse effects that a casino will have on the local government budg-
ets, programs and economy.

This particular set of facts carries a very dangerous precedent for the State of
Oklahoma, and for any state in our country. In the event that an off-reservation ca-
sino is approved at such a substantial distance from a tribe’s headquarters, where
the tribe has no historical or modern connection whatsoever to the area and the
local governments and citizens are strongly opposed to the casino, an off-reservation
casino could be justified in virtually any location in the United States. Taking the
Shawnee Tribe’s applications as an example, the Cities of Omaha, Nebraska;
Shreveport, Louisiana; St. Louis, Missouri; and Memphis, Tennessee are closer to
the Shawnee Tribe’s headquarters than the proposed casino site in Guymon, and
would conceivably be in play for a future casino. Much to the contrary, the Shawnee
Tribe claims jurisdiction over land in eastern Kansas and has a gaming compact
pending with the State of Kansas. This land seems imminently more suitable for
off-reservation gaming, as the Tribe has a historical connection to the eastern Kan-
sas area which is much closer to the Tribe’s headquarters.

It also must be observed that the Department has a history of relying on prece-
dent to justify off-reservation gaming. For example, in a 2-Part Determination
dated August 23, 2013, former Assistant Secretary—Indian Affairs Kevin Washburn
approved an off-reservation casino for the Menominee Tribe which was approxi-
mately 162 miles from the tribe’s governmental headquarters. Assistant Secretary
Washburn noted that:

“Admittedly, allowing an off-reservation casino located more than 150 miles
from a reservation headquarters might not be appropriate in any other state,

1The Obama administration approved the off-reservation gaming application at the “midnight
hour” on January 19, 2017. Oklahoma Governor Mary Fallin, despite the substantial opposition
of the citizens in the panhandle, concurred in the 2-Part Determination on or about March 3,
2017. The land to trust application is currently pending before the Department, and the 2-Part
Determination is being reviewed for potential reconsideration.

2Guymon is located in Texas County, Oklahoma.

3The petition contains an extraordinary number of signatures given the sparse population in
the panhandle area.
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but the Forest County determination of 1990 is a very specific precedent for
such an action in Wisconsin.”

The proposed Guymon casino carries the substantial likelihood of serving as
precedent to justify an off-reservation casino virtually anywhere.

Clearer guidance is necessary to foster off-reservation gaming that will be mutu-
ally beneficial to Indian tribes and to local governments and communities. The De-
partment previously operated under a set of guidelines known as the “Artman
Guidelines”4 which clarified certain regulatory limitations for land-to-trust acquisi-
tions to ensure a mutually beneficial relationship between Indian tribes and local
governments and communities. The Artman Guidelines defined an appropriate dis-
tance between a tribe’s headquarters and the proposed trust acquisition land for the
purposes of historical and modern connection and employment of tribal members.
Moreover, the Artman Guidelines espoused that Indian tribes execute a memo-
randum of understanding with the local governments, prior to obtaining approval
of the land-to-trust application. In this way, the Indian tribes and local governments
would be sure to ameliorate any adverse impacts on the local communities in order
to ensure a long-term mutually beneficial and sustainable relationship.

Without clearer guidance limiting Indian tribes’ off-reservation gaming activities
to areas which are proximately located to the tribe’s headquarters, to where the
tribe has a historical and modern connection, and to where the Indian tribes and
local governments and citizens are committed to working with each other to develop
a mutually beneficial and longterm relationship, off-reservation gaming will not
achieve optimal levels of success for Indian tribes and the United States. I strongly
recommend that this Committee pursue and/or mandate clear guidance to ensure
the long-term success and sustainability of off-reservation gaming.

While I am not providing live-testimony to this Committee, I would certainly in-
vite any written or verbal questions and feedback from the Committee members,
and will make myself available through any medium necessary. My contact informa-
tion is provided in my letterhead. Thank you for the opportunity to address this
Committee.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JERRY MORAN TO
HoN. JONODEV OSCEOLA CHAUDHURI

Question 1. Mr. Chaudhuri, in 2008, the National Indian Gaming Commission
(NIGC) promulgated technical standards governing Class II gaming machines to en-
sure their security and integrity. At the time, there were concerns that these par-
ticular machines were susceptible to security risks like hacking. Given the preva-
lence of such risks across society today, is 1t fair to assume that such risks have
increz;sed significantly since 2008? If so, how have those risks changed in recent
years?

Answer. As stated in the preamble to the final rule promulgated on October 10,
2008, the Commission developed the minimum technical standards “to ensure the
security and integrity of Class II games played with technologic aids, to ensure the
auditability of the gaming revenue that those games earn, and to account and allow
for evolving and new technology.” The Commission developed the technical stand-
ards to provide minimum design, construction, and implementation requirements for
Class II gaming systems while the companion internal control standards were devel-
oped to provide minimum controls for the operation of such systems, as well as the
authorization, recognition, and recordation of gaming and gaming-related trans-
actions. Together, the technical standards and internal control standards make
meaningful the Commission’s monitoring, inspection, and examination authority.
These minimum standards further IGRA’s goal of ensuring that gaming is con-
ducted fairly and honestly, both by operators and by the public, while leaving spe-
cific implementations designed to meet these regulatory goals to the tribal gaming
regulatory authorities and industry. The Commission thereby sought to build into
the technical standards the flexibility to respond to risks that may change over time
and to implement future technologies unforeseen and undeveloped when the rule
was first promulgated. Finally, the technical standards expressly provide that they
are minimum standards—tribal gaming regulatory authorities may add additional
or more stringent requirements for manufacturers to implement before a Class II
gaming system may be authorized for use by the tribal gaming operation.

4The “Artman Guidelines” were officially known as “Guidance on taking off-reservation land
into trust for gaming purposes,” dated January 3, 2008. Then Assistant Secretary—Indian Af-
fairs, Carl Artman, issued the guidelines.
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Question 2. Along these same lines, would such improved standards help preserve
the integrity of these Class II machines by minimizing error and variance rates? If
so, please explain further. If not, are you of the belief that the older technology pro-
vides the same levels of protection against any such errors?

Answer. As noted above, the minimum technical standards were intended to leave
the specific implementations of the standards to the tribal gaming regulatory au-
thorities and industry. Thus, rather than requiring the specific use of a particular
form of technology, the technical standards require the implementation of certain
features which may be implemented by a wide array of technology. For example, the
technical standards require components that store financial instruments and that
are not operated under the control of a gaming operation employee “shall be located
within a secure and locked area or in a locked cabinet or housing that is of a robust
construction designed to resist determined illegal entry and to protect internal com-
ponents.” How exactly “robust construction” is to be implemented is left to industry
to develop, independent testing laboratories to review, and tribal gaming regulatory
authorities and operations to authorize for use. The standard, however, is clear—
assets held in gaming equipment are to be secure from theft and tampering.

Question 3. Despite the noticeable need for implementing such security standards
for Class II machines in 2008, the NIGC implemented a five-year “grandfather pe-
riod,” temporarily exempting older gaming systems to “avoid any potential signifi-
cant economic impact” of requiring immediate compliance. Another five-year period
was granted again in 2012 and lasts through November of 2018. Given the current
positive economic health of Indian gaming, is it fair to state that requiring the im-
plementation of such standards at this time would not cause economic harm to ei-
ther the tribes or the manufacturers? If not, please elaborate.

Answer. It is important to note that the economic health of Indian gaming as a
whole, which includes both Class II and Class III gaming, is not necessarily rep-
resentative of the economic health of Indian gaming operations that would be af-
fected by changes to the implementation requirements of the Class II minimum
technical standards. When the minimum technical standards were implemented in
2008, the Commission recognized that some existing Class II gaming systems did
not meet all of the requirements of the technical standards and that requiring im-
mediate compliance could have a significant economic impact. Gaming systems man-
ufactured before the effective date of the Commission’s minimum technical stand-
ards (2008 Systems) were therefore permitted to continue in operation provided that
such systems were submitted to an independent testing laboratory and reviewed for
compliance with standards for, among others, random number generation, minimum
probabilities, and game software verification. Gaming systems manufactured after
the effective date of the Commission’s minimum technical standards are required
to be submitted to a testing laboratory and reviewed for compliance with all applica-
ble technical standards. In addition, minimum internal control standards apply uni-
formly to the operation of all Class II gaming systems, irrespective of manufacture
date. This year, the Commission consulted extensively with the tribal gaming indus-
try on the continued use of 2008 Systems and received many comments asserting
that there was no evidence that such systems posed a threat to the integrity of gam-
ing and that requiring their removal from play would cause significant economic
harm to tribes. Subsequently, after conducting an internal analysis of the potential
issues associated with the continued use of 2008 Systems, the Commission issued
a proposed rule which allows such use provided that the systems are subject to addi-
tional annual review by tribal gaming regulatory authorities.

Question 4. By not adopting more modern standards with regard to technology
used in Class II machines, do we risk impeding innovation within the Class II gam-
ing manufacturer community? If so, is it fair to say that this lack of innovation neg-
atively impacts the tribes themselves as any potential gamers may stay away due
to either security or integrity concerns?

As noted above, the minimum technical standards were intended to leave the spe-
cific implementations of the standards to the tribal gaming regulatory authorities
and industry. Thus, rather than requiring the specific use of a particular form of
technology, the technical standards require the implementation of certain features
which may be implemented by a wide array of technology. In addition, the minimum
technical standards allow Class II gaming systems to be modified over time as man-
ufacturers innovate new implementations of the required features. Tribes and tribal
gaming regulatory authorities may also add additional or more stringent require-
ments for manufacturers to implement. The technical standards, in conjunction with
internal control standards, ensure that security concerns are identified and miti-
gated, thereby meeting the goal of ensuring that Class II gaming is conducted fairly
and honestly, both by operators and by the public.
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. ToM UDALL TO
JOHN TAHSUDA III

Question 1. The Administration recently published an advance notice of proposed
rulemaking ! indicating its intent to revise the off-reservation land into trust process
for parcels that could later be eligible for gaming.

Question Ia. In the 29 years since the passage of IGRA, a governor concurred in
a positive two part determination only 10 times. And of the over 1,700 successful
trust acquisitions processed from 2008 to 2014, fewer than 15 acquisitions were for
gaming purposes, with even fewer for off-reservation gaming purposes. What is the
Administration’s impetus for revising the regulations regarding off-reservation ac-
quisitions?

Answer. As a point of clarification, the Department did not issue an advance no-
tice of proposed rulemaking; rather, on October 4, 2017, the Department distributed
a draft of possible revisions to tribal leaders for consultation purposes. The Depart-
ment withdrew the draft and then sent a revised consultation schedule to tribal
leaders on December 6, 2017, with questions for discussion at the consultation ses-
sions. The purpose of the consultation is to clarify the land into trust process and
to seek ways to save tribal resources.

With regard to your question, the application process for taking land into trust
for gaming purposes can be costly and time consuming, particularly when compared
to non-gaming applications. Currently, tribal applicants must submit all the applica-
tion information, including certain resource-intensive application information, before
the Department will consider the trust application. Rather than requiring tribes to
expend much-needed resources pursuing a trust acquisition with no certainty of the
outcome, the Department is considering ways to revise the existing regulations to
reduce the burden on tribal applicants. The Department is also open to considering
other revisions to the regulations and the land-into-trust process and criteria and
has requested input from tribes for their ideas.

Question 1b. In your written testimony, you noted that gaming can introduce “new
complications” to local communities, such as “a drain on local resources” due to
crime. Given that IGRA and its implementing regulations already require Interior
to conclude that an acquisition would not be detrimental to the surrounding commu-
nity, how does Interior intend the new regulations to give greater consideration of
impacts to communities than the existing requirements?

Answer. Local communities are often in the best position to assess potential im-
pacts from off-reservation gaming that would affect them. Off-reservation lands
taken in trust can potentially create jurisdictional impacts in local communities,
complicate land-use planning, and affect the provision of local services such as law
enforcement. The Department is considering whether the regulations should request
evidence of any cooperative efforts to mitigate impacts to the local community, in-
cluding copies of any intergovernmental agreements negotiated between the Tribe
and state and local governments, if any, or an explanation as to why no such agree-
ments or efforts exist. In this way, the Department would be better able to deter-
mine potential impacts to the surrounding communities. In practice, tribal appli-
cants often provide information about their cooperative agreements even though it
is not specifically required by the existing Part 151 regulations.

Question Ic. The Administration proposes to give greater weight to local concerns
the further away the proposed acquisition is from the Tribe’s reservation. This
seems to be a thumb on the scales in a manner not intended by the statute. What
is the Department’s reasoning?

Answer. Part 151 currently requires that as the distance between a tribe’s res-
ervation and the land to be acquired increases, the Secretary shall give greater scru-
tiny to the tribe’s justification of anticipated benefits from the acquisition, and
greater weight to concerns raised by state and local governments as to the acquisi-
tion’s potential impacts on regulatory jurisdiction, real property taxes, and special
assessments. See 25 C.F.R. §151.11(b). The Department is considering whether
greater clarity on what factors would provide evidence to support a decision on the
relative justifications and concerns would be helpful to the tribe and surrounding
communities.

Question 1d. You testified that the Department had not adequately applied the
Part 151 regulations in the past few years. Please provide the specific trust acquisi-
tions to which you referred in your testimony where the Department believes it had
not previously considered the factors in an adequate manner.

10ff-Reservation Trust Acquisitions and Action on Trust Acquisition Requests, available at
https://www.reginfo.gov/public/do/eAgendaViewRule?publd=201704&RIN=1076-AF36
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Answer. As stated in my verbal response to this question at the oversight hearing
on October 4, 2017, “I think that it is our [the Department’s] belief that past actions
over the years did not adequately apply our regulations as they should have so that
all factors and criteria to be adequately considered were not adequately consid-
ered. . .some were given greater priority over others.”

It is our commitment to consider all the factors we are required to consider by
the law and by our regulations and apply those to the factual situation in front of
us.

Question le. We understand that the Department intends to hold tribal regional
consultation sessions on the draft regulations. Will the Department conduct similar
consultations once the regulations are formally issued? In other words, will tribes
have additional opportunities to comment as the proposal advances toward final?

Answer. On December 6, 2017, the Department advised tribes that it would be
consulting on a list of questions related to the fee-to-trust process, and announced
six consultations for January and February. The Department will determine next
steps following those consultation sessions, in compliance with the Administrative
Procedure Act and the Department’s consultation policy.

Question 1f. In the draft regulations, Interior proposes a new requirement that
a tribe demonstrate a historic or modern connection to the land for off-reservation
acquisitions. What is the statutory basis for this requirement?

Answer. Section 5 of the Indian Reorganization Act provides the general authority
for the Secretary to acquire land in trust for Tribes. The Secretary has the authority
to promulgate regulations, as found in Part 151, to implement the statutory grant
of discretionary authority in Section 5.

The draft changes reflect the Department’s continued interest in balancing tribal
interests. In practice, tribal applicants often provide information on their historic or
modern connection to the land even though it is not specifically required by the ex-
isting Part 151 regulations.

Question 1g.The last time an administration imposed a “commutability require-
ment” like the kind reflected in Interior’s recently circulated draft—tribes objected
on the grounds that such a rule prejudiced tribes with reservations away from popu-
lation centers and ignored historical facts regarding where the federal government
created reservations. What is the Administration’s response?

Answer. The draft revisions did not impose a specific distance requirement in rec-
ognition that each Tribe’s circumstances may differ. Rather, the draft revisions re-
flected factors, like those in the existing Part 151 regulations, which analyzed the
anticipated benefits to the Tribe from the acquisition and the concerns of local gov-
ernments.

Question 2. The Tenth Circuit recently held that Part 291 is inconsistent with
IGRA, leaving tribes in the 10th Circuit without administrative redress if a state
decides it does not want to negotiate a compact. If Interior cannot issue Secretarial
procedures, what options do tribes have now, given IGRA’s intent to give tribes at
least sq)me bargaining power relative to the states during the compact negotiation
process?

Answer. Tribes are authorized by the “good faith lawsuit” provision of IGRA to
file suit against a state that has not negotiated in good faith.2 A state may, how-
ever, raise an Eleventh Amendment defense to such a lawsuit which would then be
dismissed due to the non-waiver of the state’s sovereign immunity. 3 Secretarial Pro-
cedures promulgated pursuant to 25 C.F.R Part 291 would be a Tribe’s only other
recourse to engage in class III gaming in circuits other than the Tenth and Fifth.4
In circuits where states have refused to negotiate with Tribes and have invoked
their Eleventh Amendment rights, Tribes retain the ability to conduct class II gam-
ing on Indian lands without a tribal-state compact.

Question 3. As a part of the advance notice of proposed rulemaking referenced
above, the Administration proposed a 30-day delay before finalizing trust acquisi-
tions. In light of Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v.
Patchak, in which the Supreme Court found that challenges to trust acquisitions are
“garden-variety [Administrative Procedure Act] claim[s]” subject to a six-year stat-
ute of limitations and preliminary injunctions, what is the purpose of a 30-day stay?

Answer. As a point of clarification, the Department did not issue an advance no-
tice of proposed rulemaking; rather, on October 4, 2017, the Department distributed

2See 25 U.S.C. § 2710 (d)(7)(A)G).

3See Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996). Only California has a waiver
of sovereign immunity for tribal-state compacts.

4See Texas v. U.S., 497 F.3d 491 (56612007); and New Mexico v. Zinke, Nos. 14-2219 # 14—
222 (10th April 21,2017).
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a draft of revisions to tribal leaders for consultation purposes. The Department then
sent a revised consultation schedule to tribal leaders on December 6, 2017, with
questions for discussion at the consultation sessions.

With regard to the 30-day stay that was included in the draft revisions distrib-
uted October 4, the Department is interested in tribes’ input on the stay. Currently,
there is no general authority for the executive branch to take lands out of trust. The
authority to take trust lands out of trust status rests with Congress and potentially
the judicial branch. The draft revisions would reinstate the 30-day waiting period
to enable potential litigants to file during that 30-day period before title is trans-
ferred into trust. The 30-day waiting period is intended to help prevent situations
where title is transferred into trust, and a Tribe expends resources developing that
land, only to face protracted litigation and the possibility of having the land be
taken out of trust.

Question 4. When an Indian tribe and a state submit a Class III gaming compact
or compact amendment to the Secretary for review, Congress authorized the Sec-
retary to take only one of two actions: approve the compact amendment, or dis-
approve the compact amendment. If the Secretary fails to take either action within
45 days of submittal, Congress mandated that the compact or amendment will be
“considered to have been approved,” a directive that is also reflected in Interior’s
regulations. Recently, the Secretary “returned” a compact amendment to the Mohe-
gan Tribe of Connecticut and to the Mashantucket Pequot Tribal Nation of Con-
necticut, rather than taking action on it.

Question 4a. Can you indicate where in IGRA Congress authorized the Secretary
to “return” a submitted compact amendment without triggering IGRA’s deemed ap-
proved requirement?

Answer. The Department did not act on the proposed compact amendments be-
cause there was insufficient information to determine whether they fell within the
Secretary’s jurisdiction pursuant to IGRA and whether the Secretary had authority
to approve or disapprove them.

Question 4b. Given that the compact amendment is now deemed approved by op-
eration of IGRA and its implementing regulations, when will the Secretary publish
notice of the approval in the Federal Register?

Answer. The Department did not have sufficient information to determine wheth-
er the proposed compact amendments fell within the Secretary’s statutory authority
pursuant to IGRA. The Department specifically rejected the deemed approved op-
tion, therefore there are no plans to publish a notice of approval in the Federal Reg-
ister for the proposed compact amendments.

O
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