AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

S. HrG. 115-138

OVERSIGHT OF THE
FEDERAL COMMUNICATIONS COMMISSION

HEARING

BEFORE THE

COMMITTEE ON COMMERCE;
SCIENCE, AND TRANSPORTATION
UNITED STATES SENATE

ONE HUNDRED FIFTEENTH CONGRESS

FIRST SESSION
MARCH 8, 2017

Printed for the use of the Committee on Commerce, Science, and Transportation

&

U.S. GOVERNMENT PUBLISHING OFFICE
28-380 PDF WASHINGTON : 2018

For sale by the Superintendent of Documents, U.S. Government Publishing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



SENATE COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION

ONE HUNDRED FIFTEENTH CONGRESS

FIRST SESSION

JOHN THUNE, South Dakota, Chairman

ROGER F. WICKER, Mississippi
ROY BLUNT, Missouri

TED CRUZ, Texas

DEB FISCHER, Nebraska
JERRY MORAN, Kansas

DAN SULLIVAN, Alaska

DEAN HELLER, Nevada
JAMES INHOFE, Oklahoma
MIKE LEE, Utah

RON JOHNSON, Wisconsin
SHELLEY MOORE CAPITO, West Virginia
CORY GARDNER, Colorado
TODD YOUNG, Indiana

BILL NELSON, Florida, Ranking
MARIA CANTWELL, Washington

AMY KLOBUCHAR, Minnesota
RICHARD BLUMENTHAL, Connecticut
BRIAN SCHATZ, Hawaii

EDWARD MARKEY, Massachusetts
CORY BOOKER, New Jersey

TOM UDALL, New Mexico

GARY PETERS, Michigan

TAMMY BALDWIN, Wisconsin
TAMMY DUCKWORTH, Illinois
MAGGIE HASSAN, New Hampshire
CATHERINE CORTEZ MASTO, Nevada

Nick Rossi, Staff Director
ADRIAN ARNAKIS, Deputy Staff Director
JASON VAN BEEK, General Counsel
Kim LipskY, Democratic Staff Director
CHRIS DAY, Democratic Deputy Staff Director
RENAE BLACK, Senior Counsel

1)



CONTENTS

Page

Hearing held on March 8, 2017 ......ccoociiiiiiiiiiiiiete ettt
Statement of Senator ThUune ........ccccccoeiiiiiiiiiieeieee e e 1
Letter dated March 7, 2017 ...coveeiiiiiieeeeeee et anees 74
Statement of Senator NelSON ........cccoeiiiiiiiiiiiieccececee e e e 3
Statement of Senator Schatz .......cccccceviiiiiiiiiiee e 20
Statement of Senator WICKET .......ccccoceeiiiiiiiiieeeiiee e eeree e e e eeesre e e ereeeeees 22
Statement of Senator BOOKET ..........cccccoeviiiiiiiiiiiiieieeiie et 23
Statement of Senator FiScher .........ccccooiiiiiiiiiiiiiiieeeeeeece e 25
Statement of Senator Udall .........cccccoeiiiiiiiiiiiiecieeeeee e 27
Statement of Senator MOTan .........cccceeeviiiieiiieeeiieeeeiee et e e e eae e e eaaeeeenes 29
Statement of Senator Peters .......cccccooviiiiiiiiiiiieeeee e 31
Statement of Senator YOUNZ ......cccccccviiiiiiiieiieeeeiee et e e ee e e re e e eaeeeeees 33
Statement of Senator Cortez Masto .........cccccoceeieiiieeciieeeciie et 35
Statement of Senator Capito .......ccccccevviiiiiiiiiieeieeee e 37
Statement of Senator KIobDUcChar ..........ccccooeoiiiiiiiiiiciie e 40
Statement of Senator Markey .........ccccocceeiiieiieeiiienieeieeeeeieeee et 41

Letter dated March 7, 2017 to Hon. Ajit Pai, Hon. John Thune and
Hon. Bill NEISON .....ooiieiiiiiiiiiieciie ettt eree e e e sve e e e are e esaaeeeevaeeens 43
Statement of Senator Lee .............. 46
Statement of Senator Blumenthal 48

Article dated February 10, 2017 from The New York Times, entitled
“An Anti-Consumer Agenda at the F.C.C.” ........ccccccoviiiiiiiniiiieciiee, 48
Article dated February 11 from The Washington Post entitled, “The FCC
talks the talk on the digital divide—and then walks in the other
direction” by the Editorial Board ...........cccccooviiiiiiniiiiiiiiiieicenieceeeieee 49
Letter dated March 7, 2017 to Senator John Thune and Senator Bill
Nelson from Jonathan Schwantes, Senior Policy Counsel and Laura
MacCleery, Vice President of Consumer Policy & Mobilization, Con-
SUMETS UNION  .eeiiiiiiiiiiiiieeieceteee ettt ettt et 50

Statement of Senator Heller .... 56
Statement of Senator Cantwell 58
Statement of Senator Hassan 60
Article dated March 6, 2017 from The Hill by Michael Copps, Opinion
Contributor, entitled, “Its urgent that Ajit Pai Vices His Support for
A FTee Press” ..ottt 61
Statement of Senator Gardner 62
Statement of Senator Cruz ......... 64
Statement of Senator Sullivan 66
Statement of Senator Johnson 68
Article dated March 3, 2017 entitled, “Taking Stock of FCC Paperwork
Burdens” by Michael O’Rielly, Commissioner, Federal Communications
COMIMISSION  1.uttiiiiiiiieiieeete ettt ettt e et e et st e bt e et e e sbte s bt esbbeebeesbeeeneeens 70
WITNESSES
Hon. Ajit Pai, Chairman, Federal Communications Commission . 4
Prepared Statement ..........ccccooiiiiiiiiiiieiie s 6
Hon. Mignon L. Clyburn, Commissioner, Federal Communications Commis-
[S310) 4 R PO PP SRR TP TOPPPRRPPP 9
Prepared Statement ..........coccooviiiiiiiiiieiiieeee s 11
Hon. Michael O’Rielly, Commissioner, Federal Communications Commission .. 15
Prepared statement ..........c.coccciieeiiiiiiiecee e 16

(I1D)



v

Page
APPENDIX

Response to written questions submitted to Hon. Ajit Pai by:
Hon. John Thune .........cccoooiiiiiiiiiiiiiiiccceee e 77
Hon. ROy BIUNE  .eviiiiiieeeeeee ettt e e e 7
Hon. Dean Heller ........ccoooiiiiiiiiiiiieieieeeetee ettt 78
Hon. Bill Nelson ..o 78
Hon. Maria Cantwell ..o 83
Hon. Amy Klobuchar ........ccccooiiiiiiiiiiiiieiecite ettt 100
Hon. Richard Blumenthal ..........ccccooiiiiiiiiiiiccecceee, 103
Hon. Brian Schatz ......cccccooiiiiiiiiiiieeeceecrceeeee e 104
Hon. EAWard Markey .......ccccocieiiiieiieeiieeiecitecee ettt 106
Hon. Cory BooKer ........cooiiiiiiiiiiiiiiietceeeee ettt 106
Hon. Tom Udall ...oociiiiiiii et 109
Hon. Gary Peters .....cocciooiiiiieiiecieeteeeee ettt 118
Hon. Tammy DUuckWorth .......cccccoooiiiiiiiiinieiieiccteeeeeeeteee e 120
Hon. Catherine Cortez Masto ........cccooeviriieririieniinieierecteceereseeeereeee e 153

Response to written questions submitted to Hon. Mignon L. Clyburn by:
Hon. Maria Cantwell ...........cccoociiiiiiiiiiiiiicce e 154
Hon. EAwWard Markey .......cccccccoeeeiiiieiiiecciee ettt evee e av e neneeas 155
Hon. Cory BoOKET ....coccoiiiiiiiiieiiiciee ettt e 157
Hon. Tammy DUuckWorth .......cccccoociiiiiiiiinieiiiicteeeeeeeeee e 158
Hon. Catherine Cortez Masto ........ccccoceeeeriienerieriinieiceieeeneee st 158

Response to written questions submitted to Hon. Michael O’Rielly by:
Hon. Maria Cantwell ...........cccooiiiiiiiiiiiiiiiicceeee 159
Hon. Cory Booker 160
Hon. Tom Udall 161




OVERSIGHT OF THE
FEDERAL COMMUNICATIONS COMMISSION

WEDNESDAY, MARCH 8, 2017

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Committee met, pursuant to notice, at 10:05 a.m. in room
SH-216, Hart Senate Office Building, Hon. John Thune, Chairman
of the Committee, presiding.

Present: Senators Thune [presiding], Wicker, Blunt, Cruz, Fisch-
er, Moran, Sullivan, Heller, Inhofe, Lee, Johnson, Capito, Gardner,
Young, Nelson, Cantwell, Klobuchar, Blumenthal, Schatz, Markey,
Booker, Udall, Peters, Baldwin, Hassan, and Cortez Masto.

OPENING STATEMENT OF HON. JOHN THUNE,
U.S. SENATOR FROM SOUTH DAKOTA

The CHAIRMAN. Welcome to today’s hearing on Oversight of the
Federal Communications Commission. I should point out since this
Committee has jurisdiction over sports that last night, the South
Dakota State University Jack Rabbits punched their ticket to the
NCAA tournament by winning the Summit League tournament. So
a lot of folks are happy in South Dakota. I know I'm getting gav-
eled down up here by someone, but—oh, that was applause? That’s
what you’re supposed to do.

[Laughter.]

The CHAIRMAN. All right. The last time that we met was 6
months ago, and a lot has changed since then. We have a new FCC
Chairman, a new majority in charge of the agency, and we have
several new members of this committee for whom this is their first
FCC oversight hearing.

At our last hearing, I said I hoped to see changes to how the
Commission operates. I urged all members of the Commission to
treat each other fairly, to respect the law, to be willing to ask Con-
gress for guidance, and to seek consensus whenever and wherever
possible. While still in the early days, I am heartened because the
new FCC leadership seems to have heeded this advice.

The FCC’s first actions under Chairman Pai were to make much
needed reforms to improve the agency’s processes and trans-
parency. Counter to the trend of Chairman Pai’s recent prede-
cessors, who often sought to amass as much power in the Chair-
man’s office as they could, these simple steps instead empower the
public and other Commissioners.

Chairman Pai has emphasized that bridging the digital divide
will be one of the core principles guiding the agency under his lead-
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ership. Representing a rural state where many people are still
without broadband service, this is a goal he and I both share.

Indeed, the FCC has already taken huge steps to advance
broadband deployment by moving forward with the long-delayed
second phases of both the Mobility Fund and the Connect America
Fund. That the Commission could move forward so quickly with
these Universal Service Fund items, even during a time of agency
transition, begs the question as to why they were not completed
much, much sooner.

Nevertheless, it is refreshing to see the agency take decisive ac-
tion to help bring broadband to every corner of the country. It is
also nice to see the FCC finally move forward with two broad-
casting items that will help AM radio and broadcast television bet-
ter serve the American public.

I recognize, however, that not everything the Commission will do
will be as nonpartisan or so positively received as Chairman Pai’s
first open meeting agenda. I was a vocal critic of the previous
Chairman’s hyper-partisan leadership style, and I recognize it will
not be an easy task to rectify some of the agency’s biggest missteps
from the last few years. I am referring, of course, primarily to the
2015 Title II order and the subsequent broadband privacy order.

While I am sure there are other actions that may need to be re-
visited, I do think we need to hit reset on both of these items. And
I'm glad to see the FCC has already started that process by staying
certain parts of the rules that were set to go into effect last week.

As I suspect everyone in this room knows, I feel pretty strongly
that the best way to provide long-term protections for the Internet
is for Congress to pass bipartisan legislation. But since we don’t yet
have agreement on that front, despite good will on both sides,
there’s no reason for the FCC to hold off doing what is necessary
to rebalance the FCC’s regulatory posture under current statutes.
Something tells me much of today’s hearing will be dedicated to
this topic.

The open Internet debate, however, should not distract the FCC
from important work it must do in other areas as well. For in-
stance, the FCC is in the final stages of the broadcast TV incentive
auction, which has been a real success. Eighty-four megahertz of
spectrum have been reallocated for wireless broadband and billions
of dollars dedicated for deficit reduction.

While the auction process may be almost done, the FCC’s work
is far from complete. The clock will soon start on the broadcaster
repacking process, and this will be no small undertaking for the
agency nor for many TV stations. I urge the Commission to do ev-
erything in its power to ensure this transition is successful and oc-
curs as quickly and responsibly as possible.

Robocalls represent another problem that needs to be addressed.
The FCC’s proposed rulemaking on this month’s agenda is a posi-
tive step in the right direction. The government must do everything
we can to protect consumers from those who are truly the bad ac-
tors, which is one reason why this committee has also worked on
anti-spoofing legislation. But we also need to be sure the govern-
ment’s rules are not unfairly punishing legitimate callers who are
not acting maliciously. The FCC’s proposed Notice of Inquiry will
give a much-needed jumpstart to that conversation.
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Last, I would note for my colleagues that we will be busy this
year with FCC nominations. Chairman Pai’s term has expired, and
he is now in his holdover year, but just yesterday the President re-
nominated him to another full term. There are obviously two va-
cant seats on the Commission right now. And Commissioner
Clyburn’s current term also expires at the end of June. Once the
President makes his nominations for the FCC, it is my hope that
the Senate will move swiftly to review and confirm the President’s
appointees.

The most important thing, however, is that we not allow the FCC
to fall below a functioning quorum. I know no responsible person
would willingly deprive the agency of its ability to protect con-
sumers and the marketplace, and ensuring the agency is suffi-
ciently constituted will be a priority of mine this year.

So thank you, and I'll recognize Ranking Member Nelson for his
opening statement.

STATEMENT OF HON. BILL NELSON,
U.S. SENATOR FROM FLORIDA

Senator NELSON. Thank you, Mr. Chairman. I welcome all three
members of the FCC, including the new Chairman in his first ap-
pearance as Chairman. The President has re-nominated him and
given him primary responsibility over what this Senator believes is
one of the most important consumer protection agencies of the Fed-
eral Government.

For the last 8 years, the FCC has had the consumer’s back. Ulti-
mately, for this Senator, the success or failure of the Commission
rests not on the fulfillment of wish lists, but on how those who are
least able to protect themselves have been treated and whether
First Amendment rights, including those of journalists, are vigor-
ously protected.

Since assuming the chairmanship in just the last few weeks, the
FCC, Chairman Pai, under your leadership has acted to prevent
millions of broadband subscribers from receiving key information
about the rates, terms, and conditions of their service; acted to
guarantee that broadband subscribers will have less protections
with respect to the security of their online data, while promising
to further weaken the duties broadband providers owe to protect
the web browsing history and other personal information of their
paying subscribers. By the way, that'll arouse people pretty quick
when you start stealing their personal data.

The third thing is just in the last few weeks, threatened the ex-
pansion of broadband into the homes of low-income Americans by
limiting the effectiveness of new Lifeline program reforms; and the
fourth thing in the last few weeks, formally rescinded an FCC staff
report detailing the implementation of the agency’s comprehensive
E-Rate modernization effort that sent shock waves through schools
and the libraries across the country, which are worried that you
will try to upend this highly functioning and bipartisan program.

These are actions that directly impact the lives of millions of
Americans. I hope they’re not signs of things to come. Because, at
the end of the day, the FCC has the responsibility to put the public
interest ahead of powerful special interests. Just as it has with
past chairmen, Congress expects the Commission to uphold the
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laws it has passed and enforce the regulations properly adopted by
the agency. That is what the public interest and this Senator has
and will continue to demand.

Now, there’s something left undone that hasn’t been done, and
that is—the three of us right here were just talking about it, dis-
cussing my frustration with the fact that Jessica Rosenworcel is
not sitting here today in front of us. The failure to confirm her in
the last Congress, that was made a commitment as an exchange of
the appointment of Commissioner O’Rielly—that commitment was
never fulfilled, and that’s a black mark on the Senate. And the
President’s decision to pull her nomination last week, I think, was
unfortunate.

I hope that the White House is going to correct that and nomi-
nate this impressive public servant for another FCC term once
again. And if that happens as it should, it is imperative for the
Senate leadership to live up to its promise and confirm her nomina-
tion with all dispatch.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Nelson, and I would share
your high level of interest in getting a full complement of Commis-
sioners on the Commission, and I hope that we receive those nomi-
nations soon, and we will process them very quickly through this
Committee when that time comes.

I do want to recognize the Commissioners we have in front of us
today, and thank you for being here. We're going to start with Ajit
Pai, who I congratulate on being nominated yesterday by the Presi-
dent to another term at the FCC. The agency has a lot of work
ahead of it, and getting reconfirmed soon will help you focus on
steering the Commission in the right direction, and if we’re lucky,
perhaps, if you perform well today, this could double as your re-
nomination hearing, allowing us to move quickly toward that con-
firmation.

And, Commissioner Mignon Clyburn, welcome. It’s good to have
you here, and Commissioner Mike O’Rielly.

So we'll start with you, Mr. Chairman, if you'd make your re-
marks, and then turn to Commissioner Clyburn and Commissioner
O’Rielly.

Senator NELSON. Did you get that? If you perform well?

[Laughter.]

Chairman PAI. No pressure.

STATEMENT OF HON. AJIT PAI, CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

Chairman PAI. Chairman Thune, Ranking Member Nelson, mem-
bers of the Committee, thank you for holding this hearing today.
I also wish to thank the President for the confidence he has shown
in me by nominating me to serve a second term at the FCC.

Before discussing the matters relating to the agency, I would like
to offer a personal note. I grew up in the great state of Kansas, and
I am an Indian American. Just a few months ago, I made a profes-
sional visit to Garmin’s headquarters in Olathe, Kansas. It was
thus quite painful to me to learn of the cold-blooded murder of
Garmin engineer Srinivas Kuchibhotla, and the shootings of Alok
Madasani and Ian Grillot. I cannot fathom how those involved
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must feel. As it stands, words cannot capture how this has hurt
those of us, particularly those of Indian descent, who call Kansas
home.

But I do want to say that my thoughts and my prayers are with
the Kuchibhotla, Madasani, and Grillot families, to thank Mr.
Grillot for the courage he showed in risking his life, and to stand
alongside the millions of Kansans in saying that the perpetrator is
the despicable exception that proves the rule when it comes to the
spirit of openness and respect in the sunflower state.

Returning to the focus of today’s hearing, I'd like to discuss four
FCC priorities: closing the digital divide, promoting innovation,
protecting consumers and public safety, and reforming the FCC’s
processes.

First, high-speed Internet access, or broadband, is critical to eco-
nomic opportunity. But broadband is unavailable or unaffordable in
too many places. The FCC can help close this digital divide by
more efficiently targeting Federal funds under USF programs, by
revising regulations that deter private investment in next-genera-
tion networks, and by creating deployment-friendly best practices.

In the first 6 weeks of my chairmanship, we've already taken
told action along these lines. We adopted on a bipartisan basis a
$4.5 billion plan to advance 4G LTE across our country. We final-
ized rules, again on a bipartisan basis, to provide $2 billion to de-
liver fixed broadband to unserved Americans. We've eliminated
outdated rules so that providers can spend on broadband deploy-
ment rather than on unnecessary paperwork. And we've estab-
lished for the first time a Broadband Deployment Advisory Com-
mittee that will, among other things, develop a model code for lo-
calities that are interested in broadband deployment fair and
friendly policies.

Second, promoting innovation. Another FCC priority is creating
an innovation-friendly regulatory environment. Entrepreneurs are
constantly developing new technologies and services. But too often,
they are unable to bring them to market for consumers because
outdated rules or regulatory inertia stand in the way. Going for-
ward, I want the FCC to facilitate rather than frustrate innovation.

Last month, for example, we proposed to allow television broad-
casters to fully enter the digital era by adopting the Next Genera-
tion Television standard on a voluntary, market-driven basis. We
also authorized the first ever LTE unlicensed devices in the 5
gigahertz band, a significant advance for wireless innovation and
spectrum sharing. And we have allowed wireless consumers to ben-
efit from innovative free data offerings.

Third, the FCC’s core mission is to serve the broader public in-
terest, and that means protecting consumers. For instance, all
Americans seem united in their disgust of robocalls. They are the
number one consumer complaint to the FCC year end and year out,
and it’s no wonder. Every year, Americans receive approximately
2.4 billion robocalls.

So I've teed up an aggressive agenda to target unlawful robocalls.
This month, for instance, the Commission will vote on my proposal
to allow carriers to block many spoofed robocalls. There is no rea-
son why any legitimate caller should be spoofing numbers so that
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they appear to be coming from an invalid or an unassigned phone
number.

When it comes to public safety, last Friday, we granted an emer-
gency waiver of caller ID rules to Jewish community centers in
order to enable law enforcement to identify those who were respon-
sible for the recent wave of bomb threats. I hope that this measure
among others helps bring the perpetrators to justice.

Fourth and finally, process reform. As Chairman, I'm working to
make the FCC more open and more transparent. For example, I've
always found it strange that the public wasn’t allowed to see Com-
mission meeting items until after the Commission voted. Generally
well-connected lobbyists were still in the know, but everyday Amer-
icans were in the dark.

At long last, that is changing. Last month, I made public the full
text of two draft items on the agenda as part of a pilot project.
Things went so well that last week I made public the draft text and
fact sheets for all six items before our March meeting. That’s just
one of the many ways I intend to make the FCC more open and
accountable to the American people. I look forward to working with
my colleagues to implement more process reforms in the time to
come.

Chairman Thune, Ranking Member Nelson, and members of the
Committee, thank you once again for holding this hearing. I look
forward to answering your questions and continuing to work with
you in the time to come.

[The prepared statement of Chairman Pai follows:]

PREPARED STATEMENT OF HON. AJIT PAI, CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

Chairman Thune, Ranking Member Nelson, and Members of the Committee,
thank you for giving me the opportunity to testify today. For almost five years, it
has been an honor to work with many of you on a wide variety of issues. Now, in
my new role as Chairman of the Federal Communications Commission, I look for-
ward to continued collaboration as we try to bring digital opportunity to all Ameri-
cans.

I would like to discuss four areas I will be emphasizing so long as I am privileged
to serve as Chairman: closing the digital divide; promoting innovation; protecting
consumers and public safety; and reforming the FCC’s processes.

1. Closing the Digital Divide.—High-speed Internet access, or broadband, is crit-
ical to economic opportunity. But there are still too many parts of this country
where broadband is unavailable or unaffordable. There is a real and growing digital
divide in America. In wealthier, metropolitan areas, 4G LTE is ubiquitous, and gig-
abit fixed service is expanding. But many rural areas are being left behind.

I've seen this firsthand in my travels across the country. In West Virginia, for ex-
ample, Senator Capito and I met with small business owners who were frustrated
by their lack of high-quality broadband access—and we heard how fixing the prob-
lem could revitalize their economy. I've been to the far reaches of Alaska and heard
from Alaska Natives that a lack of middle-mile connectivity has made it harder to
connect their communities. And I have listened to people in Kansas and South Da-
kota and Nevada and Mississippi and elsewhere who worry that without broadband,
they and their children won’t have the ability to compete and prosper in the 21st
century.

The FCC has tools that it can use to help close this digital divide. First, we can
more wisely apply Federal funds under the Universal Service Fund programs that
we administer. Second, we can revise regulations that deter the private sector from
investing in next-generation networks. Finally, we can aid state and local govern-
ments, as well as the private sector, by creating deployment-friendly best practices.
With these tools, we could bring down the cost of deploying broadband and create
incentives for providers to connect consumers in hard-to-serve areas.
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We are already using these tools and turning the aspiration of ubiquitous Internet
access into reality.

First, with respect to subsidies: On February 23, the FCC adopted two separate
orders to spur the buildout of mobile and fixed broadband networks in rural Amer-
ica, and with that took two major steps toward connecting rural America.

One order involves what is known as Mobility Fund Phase II. The goal of the Mo-
bility Fund is to ensure that all Americans have access to advanced wireless serv-
ices. But not all do. I myself was struck, during a recent drive from Wichita, Kansas
to Des Moines, Iowa, how often the signal on my mobile phone was either weak or
nonexistent. And that was even on relatively major roads such as Interstate 35.

In order to solve this problem, the FCC adopted, on a bipartisan basis, a plan to
bring 4G LTE service to millions of rural Americans who don’t have it today Over
ten years, we will spend over $4.5 billion to bring mobile broadband to unserved
areas. And by distributing this money through a reverse auction, we will ensure
that we do so in a fiscally responsible way.

I appreciate the bipartisan support this initiative has received in Congress (in-
cluding on this Committee) and at the Commission. And I look forward to working
with my colleagues and all of you as we start implementing our plan.

Turning to the second order, the FCC also voted on February 23 to finalize the
rules for allocating nearly $2 billion from the Connect America Fund, which aims
to advance fixed broadband service across the country. Here again, we will direct
financial support to deploy fixed broadband in unserved rural areas using a competi-
tive reverse auction. My aim is to get the best deal for the American people with
the limited funds we have available. And I am pleased that we were able to adopt
this order on a bipartisan basis.

And in the FCC’s very first vote under my leadership, we approved—yet again
on a bipartisan basis, and this time with bipartisan cooperation from Congress—a
partnership with New York State to combine up to $170 million in Federal universal
service funds with state funds to deploy broadband in unserved areas in Upstate
New York. This means that for the first time, thousands of people in the Empire
State will finally have high-speed Internet access.

In addition to providing targeted funding to expand broadband deployment in
rural America, the FCC also can lower the cost of deployment through regulatory
reform. We need to reduce the red tape and make it easier for broadband providers
to build or expand next-generation networks. That’s why, on January 31, I an-
nounced the creation of the Broadband Deployment Advisory Committee, or BDAC.
This advisory committee will focus on the best ways to promote broadband deploy-
ment. One of the BDAC’s key tasks will be to draft a deployment-friendly model
code that any city or town could use as a template. And the BDAC will also look
at reforms the FCC can adopt to lower the cost and expedite the process of
broadband deployment. The response to the announcement of the BDAC’s formation
has been tremendous. Over 380 individuals applied, and we are currently in the
process of selecting the members and setting up the Committee.

We also have already taken some important steps to clear regulatory burdens
which inhibit broadband deployment. In February, for example, we ended the re-
quirement that price cap carriers maintain a separate set of accounting books mere-
ly for regulatory purposes. Carriers were spending millions each year to maintain
these accounts, even though career staff told us that in the last few years the FCC
has never needed to rely on data they generated. By clearing away this regulation,
carriers will be able to use those resources to invest in new networks rather than
unnecessary paperwork. Later this month, we will also vote on reforming our cel-
lular license rules. This will allow carriers to have greater flexibility in using their
cellular licenses so they can more easily deploy 4G and 5G mobile services. These
types of common-sense regulatory reforms aren’t particularly flashy, but they are
vital to promoting aggressive buildout throughout our Nation.

2. Promoting Innovation.—Another key priority for the FCC is to create a regu-
latory environment in which innovation can thrive. Entrepreneurs are constantly
coming up with new technologies and services. But consumers aren’t well-served
when outdated rules and bureaucratic inertia stand in the way of bringing them to
the market.

Under my leadership, I want the FCC to facilitate, not frustrate, innovation.
That’s why last month, for example, we started a proceeding aimed at allowing tele-
vision broadcasters to innovate and fully enter the digital era. Engineers in the
broadcast industry have been hard at work developing a new transmission standard
that would let broadcasters merge the capabilities of over-the-air broadcasting with
broadband connectivity. This Next Gen TV standard, also known as ATSC 3.0, is
the first one to leverage the power of the Internet, and it promises to dramatically
transform broadcasting.
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With Next Gen TV, broadcasters could offer innovative technologies and services
to consumers, including ultra-HD picture and immersive audio, improved over-the-
air reception, and more localized content. This new standard would also enable bet-
ter accessibility options for those with disabilities. It could enable advanced emer-
gency alerting with alerts tailored to particular communities and wake up sleeping
devices to warn consumers of imminent emergencies. And it could give consumers
the ability to watch over-the-air programming from their mobile devices. But this
new standard can’t be deployed without the approval of the FCC.

Fortunately, last month, the Commission unanimously proposed to allow broad-
casters to deploy Next Gen TV on a voluntary, market-driven basis. I hope that we
will be able to give final approval for the standard by the end of the year.

But our work to promote innovation doesn’t stop there. Last month, the FCC au-
thorized the first-ever LTE-U (LTE for unlicensed) devices in the 5 GHz band—a
significant advance in wireless innovation and spectrum sharing. This means wire-
less consumers will get to enjoy the best of both worlds: a more robust, seamless
experience when their devices are using cellular networks and the continued enjoy-
ment of Wi-Fi, one of the most creative uses of spectrum in history.

The Commission has also ended its investigation into the free-data offerings of
wireless carriers. Innovative offerings like T-Mobile’s Binge On have been popular
with consumers, particularly low-income Americans, and have enhanced competition
in the marketplace. I firmly believe the Commission should favor permissionless in-
novation in this fiercely competitive market—and rely on consumer choice to sort
out what innovations best serve the public interest.

3. Protecting Consumers and Public Safety.—The FCC’s core mission has always
been to serve the broader public interest, and that means protecting consumers and
ke}(leplifr‘lg the public safe. We have made progress on each front in just a month and
a half.

One thing that seems to unite all Americans is the ever-rising tide of robocalls
that disrupts family dinners and target vulnerable populations like older Americans
with scams. Robocalls are the number one consumer complaint to the FCC from the
public, and it’s no wonder: Every month, U.S. consumers are bombarded by about
2.4 billion robocalls. It’s time to end this threat.

That’s why I have teed up an aggressive agenda to target and eliminate unlawful
robocalls. As a first step, the Commission will vote this month on my proposal to
let carriers block spoofed robocalls, that is, calls in which a scammer conceals his
identity on Caller ID by using a fake number, such as a number associated with
the IRS. The proposed rules would allow carriers to block spoofed calls where the
owner of the number being spoofed requests it as well as calls that purport to come
from unassigned or invalid phone numbers (there’s a database that keeps track of
all phone numbers, and many of them aren’t assigned to a voice service provider
or aren’t otherwise in use). There is no reason why any legitimate caller should be
spoofing numbers in this way—it’s just a way for scammers to evade the law.

Another consumer protection is improving communications services for Americans
who are deaf and hard of hearing. For 15 years, video relay service (VRS) has en-
abled deaf and hard-of-hearing individuals to call friends, family members, and oth-
ers using American Sign Language (ASL) and a videophone, and to have their calls
interpreted from signs to voice and vice versa. And for four years, I have been push-
ing to improve the quality of these services and make them more functionally equiv-
alent to the voice services available to hearing individuals. Later this month, the
Commission will vote on concrete steps to do just that—steps such as a skills-based
routing trial, standardized quality-of-service metrics, and letting VRS users call di-
rectly family members and friends who know ASL.

Another area in which we are working to help the American people is preventing
the use of contraband cell phones in correctional facilities. I have visited several of
these facilities, from a maximum security prison in Georgia to a minimum security
unit in Massachusetts. And I've consistently heard stories of how contraband cell
phones are used to run drug operations, to conduct phone scams, and to facilitate
violent acts, including murders. The FCC proposed certain reforms four years ago
to address this problem. This month, we will finally vote on some of them, such as
enabling the use of radio-based technologies to detect and block the use of contra-
band phones in prisons and jails. I've also asked my colleagues to agree to solicit
public input on other solutions for addressing this pressing problem, including dis-
abling illicit devices and geo-fencing.

Furthermore, recent events have made clear that the FCC’s public safety role in-
cludes urgent short-term action, not just longer-term rulemaking. Last Wednesday,
the agency received requests to grant a waiver to Jewish Community Centers and
telecommunications carriers to allow them to identify the perpetrator(s) of violent
threats to those centers in dozens of locations. I quickly reviewed the requests and



9

directed the FCC staff to act with dispatch. They did. This past Friday, our Con-
sumer and Governmental Affairs Bureau granted the emergency waiver (with Com-
missioners’ assent, for which I am grateful). I hope this measure helps law enforce-
ment apprehend and bring to justice any person who has made such threats.

4. Reforming the FCC’s Processes.—For many years, those inside and outside the
agency have called for process reforms to make the work of the FCC more trans-
parent. As a minority Commissioner at the agency, I was not shy about pressing
for changes that would give all Commissioners greater say in the agency’s oper-
ations. And as a Chairman, I have made it a priority to implement those reforms.
I have taken meaningful steps to devolve power from the Chairman’s Office and re-
turn it to my colleagues and the agency as a whole. I want to highlight just a couple
of those reforms today.

First, I always found it strange that the public was not allowed to see what the
FCC was voting on until after the FCC voted. Of course, well-connected lobbyists
could generally find out much of what was in the Commission’s draft proposals and
orders. But hundreds of millions of Americans were left in the dark.

As a Commissioner, I was told that it simply was not practical to release the text
of the documents prior to Commission meetings. As Chairman, I worked as quickly
as possible to put that proposition to the test. On February 2, three weeks before
our February meeting, I started a pilot program and made public the full text of
two draft items on the meeting’s agenda. Things went so well that last week, I made
public the draft text of all six items for our March meeting, as well as one-page fact
sheets and a public blog post describing them. Allowing anyone, anywhere to see
these documents publicly is another step towards shedding more sunlight on the
FCC’s operations.

I would like to thank Commissioner O’Rielly for his strong leadership on the issue
of process reform. And I would like to commend Commissioner Clyburn for her sug-
gestion that fact sheets accompany the release of draft meeting items. I'm optimistic
that after this month’s meeting, we will be able to end the pilot program and estab-
lish permanent procedures for releasing items to the public three weeks in advance
of our meetings. This is just one example of how I intend to make the FCC more
open and accountable to the American people. I look forward to working with my
colleagues to implement more process reforms in the weeks to come.

In the first six weeks of my Chairmanship, we have hit the ground running. And
let me emphasize the “we.” What we have accomplished so far is a tremendous cred-
it to the nonpartisan, Federal employees of the agency—our hard-working profes-
sional staff, who are the agency’s strongest assets. It is a credit to my colleagues
Commissioner Clyburn and Commissioner O’Rielly, who have been integral in mov-
ing the agenda forward and doing so time after time on a bipartisan basis. And it
is a credit to you, our congressional overseers, as well as other elected officials like
Senator Schumer, who have highlighted the many issues the FCC must tackle in
a bipartisan manner. These past six weeks have only re-affirmed my view that no
FCC office or floor holds a monopoly on wisdom.

And as we move forward, I hope we can continue to work together on a bipartisan
basis to close the digital divide, promote innovation, protect consumers and public
safety, and improve the FCC’s processes and procedures.

Chairman Thune, Ranking Member Nelson, and Members of the Committee,
thank you once again for holding this hearing and allowing me the opportunity to
speak. I look forward to answering your questions, listening to your views, and con-
tinuing to work with you and your staff in the days ahead.

The CHAIRMAN. Thank you, Chairman Pai.
Commissioner Clyburn?

STATEMENT OF HON. MIGNON L. CLYBURN, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Commissioner CLYBURN. Chairman Thune, Ranking Member
Nelson, members of the Committee, good morning. It is an honor
to once again appear before you to share my priorities for putting
consumers first.

During my more than seven years as an FCC Commissioner, I
have been an advocate for those whose voices far too often go un-
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heard. This means looking out for our Nation’s most vulnerable
populations, including families who should not have to give up food
or healthcare just to keep in touch with an incarcerated loved one.
It also means enabling broadband access for those living at or
below the poverty line so they will be able to apply for jobs, start
a business, or benefit from telehealth services.

My vision for robust competition, affordable connectivity, reliable
service, no-surprise billing, and an Open Internet for all informs
what I would like to share with the Committee today, including
several of the issues at the top of my priority list. When we talk
about the principles underpinning an open internet, a larger ques-
tion must be asked. Will there be a cop on the beat in a broadband
world? When we rightly talk about finite universal service dollars
supporting just one provider in a remote area, we cannot rely solely
on the disciplining forces of competition to protect consumers.

The FCC must continue in its present role as the protector of
consumers and an enabler of choice in the broadband ecosystem. If
not the FCC, who will consumers turn to when their broadband
provider throttles their favorite website? And what if there were a
billing dispute, poor service, privacy concerns? These questions un-
derlie the many reasons why I strongly supported the Commis-
sion’s 2015 Open Internet Order and continue to believe it provides
the best legal framework to protect consumers, innovators, and en-
trepreneurs.

Consistent with the FTC’s privacy framework, I am proud of the
steps taken by the FCC last October to empower consumers to
make informed choices about their personal information and give
broadband providers the flexibility to comply with the rules in a
manner that works for their company. I am committed to do every-
thing I can to ensure consumers have the tools to protect their pri-
vacy in a broadband world.

While much attention has been given to the Commission’s work
on Open Internet and privacy, the inmate calling regime continues
to be the greatest and most distressing form of injustice I have wit-
nessed in my 18 years as an industry regulator. We cannot con-
tinue to turn our backs while a wife pays as much as $24 for a 15-
minute call with her husband. I applaud the leadership of Senators
Booker and Duckworth on these issues and look forward to working
with all interested offices to ensure that an inmate’s debt to society
is not paid again and again by their sons and daughters, mothers
and fathers, and grandparents.

More broadly, I applaud this Congress’ focus on broadband infra-
structure and access. The FCC’s Universal Service mandate can be
described as a four-legged stool, with four different programs work-
ing in concert to close the digital divide. Collectively, these pro-
grams are enabling rural broadband deployment, improving rural
healthcare, they’re bringing about connectivity to schools and li-
braries, and tacking the affordability gap. We cannot leave out any
leg of the stool and expect it to continue to stand.

This means we need action on reforming our rural healthcare
program. It also means being courageous about reforming the con-
tribution system which is increasingly becoming a heavy burden on
senior citizens who can ill afford to shoulder the burden of nation-
wide broadband deployment.
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Turning now to our media ownership rules, I believe the con-
versation must start by asking how we move the inclusion and op-
portunity needle for those seeking to fulfill the dream of owning
and operating broadcast properties. To this end, I support rein-
stating an FCC tax certificate program, working with the broadcast
industry to start a pilot incubator program to aid new entrance or
disadvantaged businesses, and increasing diversity both in front
and behind the camera.

Finally, we must focus on enhancing consumer protection. In a
Consumers Report survey last year—over 172,000 subscribers—of
those who were surveyed, only one-third of those said that they
were very or completely satisfied with their home internet, pay TV,
or telephone service. As a Commissioner at the agency responsible
for overseeing the communications sector, this is highly alarming.
We can and must do more.

There are many more issues I am hopeful the Commission will
tackle, including streamlining of the broadband infrastructure de-
ployment, telehealth and telemedicine, the advancement of 5G, and
enhancing access to 911 service. My written testimony addresses
many of these issues in greater detail. But, once again, I thank you
for the opportunity to present before you today and look forward
to answering any questions you may have.

[The prepared statement of Commissioner Clyburn follows:]

PREPARED STATEMENT OF HON. MIGNON L. CLYBURN, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Chairman Thune, Ranking Member Nelson and Members of the Committee, good
morning. It is an honor to once again appear before you to share my priorities for
putting #ConsumersFirst. For me, this includes taking the steps necessary to enable
robust competition, affordable connectivity, reliable service, no surprise billing and
an open Internet for all.

Not only do I believe the FCC has the legal responsibility under the Communica-
tions Act to put consumers first, it has a moral responsibility. By this I mean we
have an obligation to look out for our Nation’s most vulnerable populations: school
children seeking to complete their homework after the dismissal bell rings; families
trying to communicate affordably with incarcerated loved ones; or those living at or
below the poverty line who desire an affordable broadband option so they can apply
for jobs, start a business or access telehealth services.

In pursuit of these goals, last October, our office hosted a solutions-focused policy
forum known as #Solutions2020. The half-day event, held on the campus of George-
town University Law Center was a resounding success with more than 100
attendees and countless more tuning in online for the live stream. Following the
event, in December, we released a draft call to action plan, which presented a com-
prehensive framework and approach to communications policies that will allow for
robust, affordable connectivity for all Americans within the next four years.

As a result of public comments from more than two dozen organizations, we ex-
pect to release a final action plan later this month on FCC.gov and I remain hopeful
that we can work on a bipartisan basis to achieve these basic goals by the end of
the decade.

During my more than seven years as an FCC Commissioner, I have made it my
focus to be an advocate for those whose voices far too often go unheard. Consistent
with this approach, I would like to share several issue areas I intend to prioritize
this year.

Preserving a Free and Open Internet

When we talk about the principles underpinning an open Internet, a larger ques-
tion must be asked. Will there be a cop on the beat in a broadband world? The FCC
supports broadband networks with universal service dollars, adjudicates disputes
between broadband providers and is paving the way for the transition from a voice
world to a broadband world.
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I believe that the FCC must continue in its present role as protector of consumers
and enabler of competition in the broadband ecosystem. If not the FCC, who will
consumers turn to when their broadband provider throttles their favorite website?
And what if there is a billing dispute? Poor service? Privacy concerns? These ques-
tions underlie the many reasons why I strongly supported the Commission’s 2015
Open Internet Order and continue to believe it provides the best legal framework
to protect consumers, innovators and entrepreneurs.

Protecting Consumer Privacy

Ninety-one percent of Americans feel they have lost control of their information
online, according to one report. This is why I supported the Commission’s actions,
consistent with the FTC’s privacy framework, to empower consumers to make in-
formed choices about their personal information, and give broadband providers the
flexibility to comply with the rules in a manner that works for their company.

I was deeply disappointed by the Chairman’s decision to effectively gut one of
those rules last week. The outcome of the decision is not relief from purported regu-
latory burdens. In fact, the providers who sought the stay of the privacy rules used
the very text of the FCC’s rule as the basis for their voluntary code of conduct. The
real effect here is a lack of recourse for consumers when their personal information
is compromised.

USF Modernization

Our Universal Service program is a four-legged stool, with four different programs
that address four distinct goals working in concert to close the digital divide. With-
out Lifeline, for example, millions of Americans would be unable to afford the cost
of voice service. And thankfully last year, the FCC modernized the Lifeline program
for the 21st century, to not only support broadband service but further combat fraud
by beginning a process to fully take user verification out of the hands of service pro-
viders. We also expanded the program, allowing recipients of the Veterans Pension
Benefit, among other programs, to access Lifeline service.

But USF modernization cannot stop there. It means reforming our rural
healthcare program so that the skilled nursing facilities that Congress explicitly in-
cluded in the program, are not kept out by the current cap on funding. It also means
reforming the contribution system, which is increasingly becoming a heavy tax on
seniors, who can ill-afford to shoulder the burden of nationwide broadband deploy-
ment.

Inmate Calling Reform

The inmate calling regime is the greatest and most distressing form of injustice
I have witnessed in my 18 years as an industry regulator. This past December, I
embarked on a 24 day campaign to bring awareness to the benefits of inmate calling
reform. The campaign also highlighted some of the egregious practices that keep the
generational cycle of incarceration intact, break up families and marriages, and im-
pose financial burdens on families that are least able to afford it.

I applaud the leadership of Senators Booker and Duckworth, both of whom intro-
duced legislation in the previous Congress to address inmate calling and video visi-
tation issues. I look forward to working with all interested offices to tackle these
important issues during the 115th Congress.

Expanding Broadband Infrastructure Deployment

In January, Chairman Pai announced the establishment of the Broadband Deploy-
ment Advisory Committee. I applaud him for focusing on bridging the deployment
gap and share the vision of ubiquitous broadband for all Americans. Accordingly, I
have supported the agency’s continued focus on targeted spending of universal serv-
ice dollars to deploy broadband, in the hope that the Congressional directive in Sec-
tion 1 of the Communications Act will be realized sooner rather than later.

Additionally, I remain supportive of legislative efforts to streamline the deploy-
ment of broadband. Among other actions, I am hopeful this Committee will consider
the passage of the Broadband Conduit Deployment Act; reform of pole attachments;
and the advancement of public-private, public-public, and private-private partner-
ships to assist with all aspects of the infrastructure puzzle and aggregate the de-
mand for services where the economic case for build out is weak.

Improving Broadband Data

One area in which I believe we can all agree is the need for better broadband
data. Nowhere is this clearer than in our recent efforts on the Mobility Fund, where
the lack of good data could mean it will take longer to deliver on the program’s stat-
ed goal of bringing connectivity to unserved communities. With improved data, we
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could better target our infrastructure efforts and improve the accuracy of our Na-
tional Broadband Map.

Additionally, it should be noted that the market has undergone significant consoli-
dation since 2013, including transactions involving Charter and Time Warner Cable;
Verizon and XO Communications; Windstream and Earthlink; as well as
Centurylink and Level 3. Across multiple proceedings, industry has suggested up-
dates to the Form 477 process. I agree that it is time to collect better data, and I
look forward to working with my colleagues to make this a reality.

Process Reform

In the first weeks of this new Administration, Chairman Pai has outlined a series
of process reforms, many of which have been discussed by this Committee over the
past several years. I would like to focus on one of these reforms that the Chairman
has implemented at my suggestion: the provision of a public fact sheet for each of
the Commission’s meeting items. The reality is that most consumers do not have
time to read through Commission items that can reach over 300 pages. This simple
step will enhance transparency and make it easier for the public to engage and un-
derstand the actions being taken by our agency.

Unfortunately, some practices that have been the subject of past Committee in-
quiries about the use of delegated authority continue to concern me. In fact, just
in the past month I have seen an FCC Office issue an Order inconsistent with its
delegated authority, seen delegated authority used to resolve new and novel issues,
and experienced delegated authority used as a weapon to force a rapid Commission
vote on an issue of great significance.

Digital Inclusion for the Modern Era

Among the six pillars I outlined in our draft call to action plan was the need to
promote a more diverse media landscape. While there has been much discussion
about the elimination of the Commission’s ownership rules, I believe the conversa-
tion must start by asking how we move the inclusion and opportunity needle for
those seeking to fulfill the dream of owning and operating broadcast properties.

To this end, I support reinstating an FCC Tax Certificate Program; working with
the broadcast industry to start a pilot incubator program to aid new entrants or dis-
advantaged businesses; and increasing diversity both in front of and behind the
camera.

I also believe we must do more to enhance the voices of independent and diverse
programmers outside the broadcast space. The Notice of Proposed Rulemaking
(NPRM) on Independent Programming adopted by the Commission in September
would achieve this goal by targeting two of the worst offending practices facing
many independent video programmers: “unconditional” most favored nation (MFN)
clauses and unreasonable alternative distribution method (ADM) provisions. I look
forward to working with Chairman Pai to move to an Order that ensures inde-
pendent and diverse voices have a place in a vibrant media landscape.

Expanding Deployment of Mobile Broadband

The next generation of wireless connectivity, or 5G, promises to fundamentally
change the way we live, interact and engage with our communities. 5G technology
promises to deliver speeds of up to 10 gigabits per second with lower latency and
greater capacity. This improved connectivity has the ability to redefine the industry
across many different sectors including healthcare, transportation, energy, agri-
culture and public safety. In order to reap the benefits of 5G services, however, we
need to not only have adequate spectrum, but the necessary infrastructure, such as
small cells and distributed antenna systems (DAS), to deploy that spectrum.

Last year, the FCC commenced a proceeding to seek public input on actions the
Commission can take to expedite deployment of the infrastructure needed for next
generation wireless services. We recognized the need for efficient and streamlined
processing of siting applications as well as localities’ interests in preserving the aes-
thetics of their communities and ensuring the safety of their citizens. Indeed, as I
have said before, approving applications to site antennas and other infrastructure
are difficult policy challenges for local governments. These challenges are even more
acute in a 4G and 5G world, where the volume of siting applications has increased
substantially. I am committed to engaging with stakeholders on this issue and ex-
amining the record developed through this proceeding.

This proceeding notwithstanding, I believe the Commission has a unique role to
play in facilitating discussions and dialogue between industry and local communities
about the benefits and challenges of small cell deployment. My discussions with rep-
resentatives from municipalities makes clear that a tailored educational campaign
would be well received and highly effective in surmounting the challenges posed by
infrastructure siting for next generation 5G services.
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Connect2Health

As my staff and I visited many of your offices during recent weeks, we heard a
common refrain when it comes to the importance of broadband-enabled healthcare,
particularly in rural communities. With estimates suggesting that the United States
will have a shortage of up to 90,000 physicians by 2025, we have an opportunity
through the use of technology to improve the quality of healthcare and reduce costs.
This is an issue I am personally passionate about and I believe it should continue
to be a priority for the Commission.

One year ago, Chairman Wheeler circulated to his fellow Commissioners, a Public
Notice that posed a series of questions about the intersection of broadband and
health. While the notice failed to gain the necessary votes last year, I am grateful
that this item remains on circulation. I look forward to working with the Chairman
and Commissioner O’Rielly to see it adopted in the near future.

Public Safety

As reflected by the draft Next Generation 911 legislation that Ranking Member
Nelson and Senator Klobuchar unveiled last week, and the Commission’s actions
over the years, there is a sustained commitment to promoting the deployment of NG
911 networks. The benefits of NG 911 are well documented: IP-based technology is
more resilient and reliable than the legacy circuit switched system and will provide
public safety professionals better tools to analyze and respond effectively to emer-
gencies.

While there has been a great deal of focus on how to help state and local public
safety answering points (PSAPs) make the transition to NG 911, surprisingly, there
has been no similar focus on Federal PSAPs. In fact, we do not even know how
many Federal agencies run PSAPs or how many Federal PSAPs there are. But I
am happy to report that the DHS Emergency Communications Preparedness Center
(ECPC)’s Federal 911 Focus Group is working to change this.

The ECPC, the Federal interagency focal point for interoperable and operable
communications coordination, is comprised of 14 Federal agencies, including DHS,
DOD and the FCC. The 911 Focus Group is currently surveying Federal agencies
to develop a comprehensive inventory of all Federal PSAPs.

Preliminary findings highlight that many Federal PSAPs actually lag behind their
state and local counterparts. Many of the PSAPs on military bases that we know
about are using old technology, have limited capability to locate 911 callers on the
base and do not support text-to-911. Indeed, they have not even begun to plan for
the transition to NG 911.

The keys to addressing this glaring problem are: awareness, coordination and in-
tegration. First, we need to make supporting the transition to NG 911 a priority
across all Federal agencies that have PSAPs or support 911 operations. Second, Fed-
eral 911 and NG 911 efforts and budgets need to be coordinated across agencies so
that efficiencies and economies of scale can be identified, as opposed to each indi-
vidual agency operating in a silo. Finally, Federal agencies should coordinate and
partner with their state and local 911 counterparts in the areas they serve. In those
states that have already launched NG 911 initiatives, Federal agencies should be
committing resources to the initiative rather than playing catch-up. And in states
that have not yet started the NG 911 transition or are in the planning stages, Fed-
eral agencies should be proactive in the planning process.

Enhancing Consumer Protection

In a Consumer Reports survey last year of more than 172,000 subscribers, only
about one-third of those surveyed said they are “very or completely satisfied” with
their home internet, pay TV or telephone service. As a Commissioner at the agency
responsible for overseeing the communications sector, this is highly alarming.

Last Fall, the FCC’s Consumer Advisory Committee “No Surprises Task Force”
came up with a series of recommendations to improve transparency and disclosure
of “below the line” fees, so that when consumers sign up for service, either online
or in-store, they will not have to wait for their first bill to learn what their service
truly costs. Implementing these recommendations would be a huge win for con-
sumers and an opportunity for providers to show how committed they are to putting
consumers first.

Finally, to address the practice of mandatory arbitration, Senator Franken and
I authored a joint op-ed this past October. Simply put, we believe you should not
have to give up your day in court when you sign up for telecommunications services.
Whether it is by legislation or regulation, I believe this consumer-unfriendly prac-
tice should be eliminated.
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Conclusion

Once again, Chairman Thune, Ranking Member Nelson and Members of the Com-
mittee, I want to thank you for the opportunity to present my testimony today and
look forward to answering any questions you may have. By working collaboratively,
we can ensure that our communications sector remains the envy of the world.

The CHAIRMAN. Thank you, Commissioner Clyburn.
Commissioner O’Rielly?

STATEMENT OF HON. MICHAEL O’RIELLY, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Commissioner O’RIELLY. Thank you, Chairman Thune, Ranking
Member Nelson, and members of the Committee, for the oppor-
tunity to appear before this distinguished body to address and dis-
cuss the important work occurring at the Federal Communications
Commission. I would like to raise a handful of issues to your atten-
tion and stand ready to answer any questions you may have.

Last November’s election led to a change in leadership at the
Commission. There is a breath of fresh air and a new spirit of co-
operation not present in the last Commission. Let me acknowledge
and applaud Chairman Pai’s immediate focus on improving our in-
ternal workings and procedures, which has long been a cause of
mine.

In approximately five short weeks, the new Chairman has ush-
ered in reforms to improve the efficiency, transparency, and ac-
countability of the Commission. From fixing non-existent post-
adoption editorial privileges to publicly releasing the text of docu-
ments at the same time they are shared with Commissioners to
ending the practice of providing outside parties with information
before Commissioners were in the loop, process reform has been a
necessary and important mark for the Chairman. Hopefully, there
is more to come, as I have a number of ideas for further reforms,
including changes to our delegated authority process and our scope
of information and data collections.

On another topic, it is discouraging to admit that a core function
of the Commission, protecting the integrity of Commission-granted
spectrum rights, is not being sufficiently achieved as it pertains to
pirate radio stations. Today, these squatters are infecting the radio
band at the expense of consumer services, including emergency
communications and the functional and financial stability of li-
censed radio stations. Thankfully, I believe the situation is fixable
and preventable. It will certainly take sufficient enforcement com-
mitment and diligence as well as some new limited and targeted
statutory authority dedicated to address pirate radio.

In terms of broadband availability, it is a high priority for me to
ensure that broadband access is reasonably available to all Ameri-
cans. To facilitate this, I have been intensely involved in com-
pleting the remaining pieces of our high-cost program, or Connect
America Fund.

At the same time, standing in the way of greater internet access
nationwide are barriers imposed by state, local, and tribal entities.
These range from maintaining difficult permitting and approval
processes, attempts to extract enormous sums for tower siting and
access to rights-of-way, and efforts to establish government spon-
sored networks accompanied by favorable land tax and approval
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procedures. While a vast number of communities see the benefit of
broadband deployment and welcome providers seeking to serve
their citizens, there are bad actors that will likely require preemp-
tive measures by the Commission.

Last, having just returned from Mobile World Congress in Bar-
celona, I will share with you that a handful of my conversations
with international representatives suggest increased concern that
international governments via different forms continue to seek a
greater role in internet oversight and policy setting. I believe that
the possible expansion of government interference in internet gov-
ernance and activities remain one of the greatest threats to long-
term sustainability and growth of the internet.

Thank you again for the opportunity to testify, and I look for-
ward to your questions.

Thank you.

[The prepared statement of Commissioner O’'Rielly follows:]

PREPARED STATEMENT OF HON. MICHAEL O’RIELLY, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Thank you, Chairman Thune, Ranking Member Nelson, and Members of the Com-
mittee for the opportunity to appear before this distinguished body to discuss the
important work occurring at the Federal Communications Commission.

I would like to raise a handful of seemingly unrelated issues to your attention,
and I would be pleased to answer any questions you may have.

Process Reform

Last November’s election led to a change in leadership at the Commission. While
I miss working with two of my since departed colleagues, there is breath of fresh
air and a new spirit of cooperation not present in the last Commission. It is cer-
tainly early, but the remaining three commissioners seem to be of the mind that
if we disagree in some capacity on an item, there is willingness to move on to the
next one without laboring in the past, which I think was noticeable at our last Com-
mission Open Meeting.

Let me acknowledge and applaud Chairman Pai’s immediate focus on improving
our internal workings and procedures, which has long been a cause of mine. In ap-
proximately five short weeks, the new Chairman has ushered in reforms to improve
the efficiency, transparency, and accountability of the Commission. From fixing non-
existent post-adoption editorial privileges to publicly releasing the text of documents
at the same time they are shared with Commissioners to ending the practice of pro-
viding outside parties with information before Commissioners were in the loop, proc-
ess reform has been a necessary and important mark for the Chairman. Ultimately,
I believe the ideas and reforms adopted to date, and potentially additional ones I
have proposed, do not undermine the authority or ability of the Chairman to set and
execute the overall Commission agenda. Hopefully, there is more to come, as I have
a number of ideas for further reform, including changes to our delegated authority
process and the scope of our information and data collections.

On this note, let me reiterate the need to conduct sound cost-benefit analyses as
part of the Commission’s consideration of new regulations on applicable industries.
Too often under the prior Commission leadership, sufficient work was not done, cer-
tainly prior to votes by Commissioners, to calculate the particular costs that new
burdens or obligations would impose on regulated entities. At the same time, past
items have included vague or illusionary benefits of these new regulatory burdens.
Together, the Commission lacked a key component, that I see as necessary, for de-
termining whether a proposal is in the public interest. While it may take some time
to fix this situation, including centralizing and creating a new Bureau of Economics,
I remain convinced that it is a necessary and appropriate change to our operating
procedures.

Pirate Radio

It is discouraging to admit that a core function of the Commission—protecting the
integrity of Commission-granted spectrum rights—is not being sufficiently achieved
as it pertains to pirate radio “stations.” By illegally broadcasting with makeshift
equipment and a laptop, these stations are sprouting up and causing harm to con-
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sumers and the industry. Today, these squatters are infecting the radio band at the
expense of consumer services, including emergency communications and the finan-
cial stability of licensed radio stations. To put this in perspective, I recently learned
from the Massachusetts Broadcasting Association that they previously found 24 pi-
rates operating in one of their markets and the problem has only increased since
the last examination. While this issue mainly affects four to five larger East Coast
radio markets (e.g., Boston, Miami, New Jersey, New York), failure to properly ad-
dress it highlights a deficiency in the Commission’s enforcement tools and under-
mines our overall creditability.

Thankfully, I believe that this situation is fixable and preventable. It will cer-
tainly take sufficient enforcement commitment and diligence, which I think exists
from the personnel in our field offices and the addition of our new “tiger teams.”
At the same time, I humbly suggest that the Commission could use some limited
and targeted statutory authority dedicated to address pirate radio. Specifically, I
propose that the Commission be able to seize equipment found in common areas
that is broadcasting illegally in the radio band. In addition, our current fines should
be increased, and some ability to impose penalties on those that directly and inten-
tionally aid pirate stations could be helpful. While I would have concern if this au-
thority were applied across the board, in this instance, I believe it would help mini-
mize our current whack-a-mole approach that has proven less than effective.

Infrastructure

It is a high priority for me to ensure that broadband access is reasonably avail-
able to all Americans. To facilitate this, I have been intensely involved in completing
the remaining pieces of our high-cost program, or Connect America Fund (CAF). The
CAF is a $4.5 billion annual subsidy program designed to address the difficult eco-
nomics of serving those locations deemed high cost and extremely high cost. This
work includes last year’s rate-of-return reforms to permit and fund standalone
broadband, the two targeted programs specific to Alaska, the recent creation of rules
for the Mobility Fund Phase II, and the upcoming CAF Phase II reverse auction.
While I have not agreed with each and every decision—particularly those that may
lead to inefficiencies or harm to non-targeted individuals or communities—I am
committed to seeing these elements of the program through in a timely manner.
Having all of those pieces in place seems to be the only way the Commission can
finally make effective the nascent Remote Areas Fund to address the most difficult
areas to bring service.

At the same time, standing in the way of greater Internet access nationwide are
barriers imposed by state, local, and tribal entities. These range from maintaining
difficult permitting and approval processes, attempts to extract enormous sums for
tower siting and access to rights-of-ways, and efforts to establish government spon-
sored networks accompanied by favorable land, tax, and approval procedures. While
the vast number of communities see the benefit of broadband deployment and wel-
come providers seeking to serve their citizens, there are bad actors that will likely
require preemptive measures by the Commission. This problem will become even
more acute as providers seek to deploy the next generation, or 5G wireless services,
that will bring greater capacity, higher speeds and lower latency, but will also re-
quire many more wireless tower and antenna siting approvals. I realize that pre-
empting local community decisions is a difficult topic to contemplate, but it has be-
come necessary and appropriate for the Commission to exercise authority provided
by Congress to address this situation.

On a related note, I know that there has been and will be considerable debate
over whether to include new Federal broadband spending in any larger infrastruc-
ture legislation. While this is a matter in the purview of Congress, I would like to
add my thoughts to the extent that it is decided to do so. If new Federal funds are
made available to expand broadband availability, it would be my opinion and advice
that any such funds be allocated on the condition that they be disbursed via the
Commission’s CAF program, rather than alternatives. The CAF is by no means per-
fect, but it is the best mechanism, compared to any others, to minimize over-
building, inefficiencies and waste, and it could be quickly expanded to reach addi-
tional unserved communities.

International Internet Freedoms

Having just returned from the Mobile World Congress in Barcelona, I will share
with you that a handful of my conversations with international representatives sug-
gest increased concern that international governments, via different forums, con-
tinue to seek a greater role in Internet oversight and policy setting. That should
be viewed as deeply troubling by all individuals that support and believe in an
Internet relatively free from government control, and particularly by this Committee
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given its work to try to prevent ICANN from abusing its role post IANA conversion.
I believe that the possible expansion of governmental interference in Internet gov-
ernance and activities remains one of the greatest threats to its long-term sustain-
ability and growth.

I intend to be active in the international events related to the Commission’s func-
tions and would be pleased to keep the Committee informed as circumstances war-
rant. Moreover, may I suggest that the Senate consider this threat as part of any
nomination process to fill related positions within the new Administration, as well
as staying in close contact with related offices within the Departments of State and
Commerece.

B

Thank you again for the opportunity to testify this morning.

The CHAIRMAN. Thank you, Commissioner O’Rielly.

We have a lot of members here today, and I think a lot of mem-
bers will want to ask questions. So I'm going to ask that we, as
closely as possible, adhere to the 5-minute rule so we can get every-
body in, and we’ll try and enforce that more closely with the gavel.

Mr. Chairman, former FCC Chairman Reed Hundt, who served
during President Clinton’s term, said that you're off to a—actually
off to a very good start. “By all accounts, he has set a very con-
structive tone with all the bureaus in the agency. He’s met with
them all individually. He has been very open, and everybody is re-
acting very positively.”

The Office of Personnel Management measures what it calls glob-
al satisfaction, which is an index based upon employee satisfaction
with their jobs and organization plus their willingness to rec-
ommend their organization as a good place to work. From 2013 to
2015, global satisfaction at the FCC fell more than any other de-
partment or large agency in the entire Federal Government, a lot
more, and this was during a time when governmentwide global sat-
isfaction actually increased. This is a very disturbing development
because poor morale leads to ineffective organizations.

I know this is something that you've inherited. But will you, nev-
ertheless, commit to doing your best to address this very serious
problem?

Chairman PAI Yes, Mr. Chairman. Both because I’'m a Chairman
and because I spent years as a former career staffer at the agency,
I take this issue extremely seriously and I'm committed to doing
whatever we can to provide an atmosphere of respect and
collegiality among the professional staff.

The CHAIRMAN. Commissioner Clyburn, Commission rules re-
quire a minimum quorum in order for the agency to be able to fully
function without limitations. It has been suggested that you may
have the ability to deny the FCC that quorum by either leaving be-
fore your term expires at the end of June or refusing to attend open
meetings. Will you commit today to serving out your full term and
to doing your part as a Senate confirmed member of the Commis-
sion to ensure that it maintains a quorum?

Commissioner CLYBURN. Mr. Chairman, what you read has never
been suggested or hinted by me. I have no plan to do anything that
would jeopardize the functionality of this institution that I love so
much.

The CHAIRMAN. Thank you.
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Chairman Pai, as part of the Universal Service Reform in 2011,
the FCC established a minimum price that telephone companies
must charge their customers for local telephone service or risk los-
ing universal service support. This is what’s known as the rate
floor. Although the Commission granted limited relief in 2014, the
rate floor has continued to increase every year, and there appears
to have been little effort to assess the impact these increases are
having on consumers and service providers in rural America.

Do you have any concerns about the ever-increasing rate floor,
anc}) is this something that you expect the Commission will exam-
ine?

Chairman PAI Thank you for the question, Mr. Chairman. I have
substantial concerns about the rate floor, and I was outspoken
about it several years ago, because it struck me as odd that, under
Commission compulsion, rural carriers were forced to raise the
telephone rates that rural consumers, who have relatively less me-
dian income compared to urban consumers, would have to pay to
get telephone service. So that’s something I'm committed to work-
ing with our bureau staff about, and I'm happy to work with you
and your staff as well to make sure that we get it right.

The CHAIRMAN. As you know, there has been a lot of discussion
about the FCC’s Broadband Privacy Order and what were to hap-
pen if it suddenly went away. Is it true that consumers would be
left unprotected, or would the FCC still be obligated to police
broadband privacy practices under Section 222 of the Communica-
tions Act?

Chairman PAl. Mr. Chairman, that’s correct. The carriers would
still have their obligations under Section 222 in addition to other
Federal and state privacy, data security, and breach notification re-
quirements.

The CHAIRMAN. Commissioner O’Rielly, you've said that you are
comfortable with the FCC pushing communities to allow timely in-
stallation of 5G equipment. What tools are available to the Com-
mission that could be used to help speed deployment of 5G and
other next-generation gigabit wireless networks?

Commissioner O’RIELLY. Well, I think working with the Chair-
man—we’ve talked about the good actors and the steps that they
have taken, and there’s model code we've talked about. There are
a number of different positive things, but I do believe that at some
point we may have to get into—use authority that has been pro-
vided by the Congress to preempt some bad actor communities that
are preventing broadband from being expanded throughout our na-
tion.

The CHAIRMAN. I think that’s good for me for now.

I'll hand it off to you, Senator Nelson, and we’ll keep this thing
moving along.

Senator NELSON. Mr. Chairman, I'm going to let our guys go
first, and I'll do cleanup. So I'll flip it to Senator Schatz. But I just
want to make sure that you all understand that E-Rate, which was
set up, and it was supposed to be looked at in 2018, is so essential
broadband to our schools and our libraries. And I would expect the
FCC not to make any major changes on this vital program for stu-
dents until after you evaluate it pursuant to the way it was set up
in 2018.
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Thank you.
The CHAIRMAN. Senator Schatz?

STATEMENT OF HON. BRIAN SCHATZ,
U.S. SENATOR FROM HAWAII

Senator SCHATZ. Thank you, Mr. Chairman.

Thank you, Commissioner Pai. Congratulations on your re-nomi-
nation. But many of us were disappointed that the President pulled
the re-nomination of Jessica Rosenworcel last week. The Senate
should have confirmed her to a term last year, and I'm counting
on everyone to honor their original commitment. I certainly hope
that we can get back to the long tradition of pairing these nomi-
nees so that both Jessica and Chairman Pai can move through the
Senate floor quickly.

This is a question for all the commissioners. Congratulations to
all of you for overseeing a successful incentive auction, the first one
of its kind. We all want the faster Internet service and better cov-
erage that will result from the auction. But I have concerns that
consumers could lose access to their local broadcast stations if
channels are forced off the air in the repacking process. The three
of you previously said that if the stations cannot repack in the 39-
month timeframe, they would not be forced off the air.

A yes or no question for each of you, starting with Commissioner
Clyburn. Would all of you support legislative efforts to make sure
that that does not happen?

Commissioner CLYBURN. I would support any effort that would
complement our goal of ensuring that no consumer is negatively
harmed.

Senator SCHATZ. Thank you.

Chairman PAI Senator, I agree with Commissioner Clyburn.

Commissioner O’RIELLY. Without being insulting, depending on
how it read, I would agree.

Senator SCHATZ. Thank you.

Chairman Pai, is the FCC going to review the AT&T-Time War-
ner merger?

Chairman PAI. Senator, as I understand how the parties have
structured the transaction, there is no license that would be trans-
ferred from one party to the other, which, as you know, is the juris-
dictional hook under the Communications Act for us to apply what
is known as the public interest standard. And insofar as that re-
mains the case, my belief is that the FCC would not have the legal
authority to review that transaction.

Senator SCHATZ. Have you asked the FCC staff to conduct an
independent legal analysis to confirm that the FCC has no role?

Chairman PAI I have not at the current time.

Senator SCHATZ. Would you be willing to do so and share it with
the Committee?

Chairman PAIL I would be happy to do that, Senator.

Senator SCHATZ. Thank you. And a question about Net Neu-
trality in the context of this merger—if you move forward with re-
peal of the Open Internet Order and we fail to pass legislation, and
yet the Comcast merger had Net Neutrality requirements condi-
tions in it, how do we ensure a level playing field with the AT&T
merger not having any conditions either in rural or as a condition
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of the approval of the merger, and yet one of its major competitors
will still be bound by that original requirement?

Chairman PAI. Senator, there are a number of hypotheticals in
there that I need to sort out. But I think the basic answer is that
we want to act within our authority, of course, to protect the public
interest, and in the context of a transaction, that simply depends
on whether or not the transfer of a license is in the public interest.
With respect to transactions passed, it involves the question of the
enforcement of conditions that were agreed upon by prior Commis-
sions. And in the general rulemaking process, of course, there are
other factors that go into the analysis. I can’t give you a simple an-
swer.

Senator SCHATZ. But the practical impact will be that there are
two giants, one that has to abide by Net Neutrality and one that
doesn’t.

Chairman PAI. Right.

Senator SCHATZ. Chairman Pai, I want to follow up on a private
conversation that we’ve had regarding the Commission itself, and
it’s something I've talked to actually all three of you about. In one
of your previous oversight hearings, you criticized the previous
Chairman for the large number of party line votes under his ten-
ure, and you said, “It wasn’t always this way. It was once under-
stood that no political party had a monopoly on wisdom, and we
recognize that communications issues aren’t necessarily partisan
issues.” And yet for the first two issues that you've tackled, it has
been two to one.

I understand that you have a different perspective and you’re in
the business of implementing your point of view. But what assur-
ances can you give the Committee, the telecommunications commu-
nity, the Commission itself, its staff, your Democratic commissioner
ofb{o(;lr commitment to try to get to five-zero votes whenever pos-
sible?

Chairman PAIL Thank you for the question, Senator. I very much
appreciate your perspective. The top priority that I listed in my tes-
timony today and in my comments to the career staff on my second
day in office was that I wanted to close the digital divide, and two
of the topics that have been sitting on the shelf for a while involve
the Mobility Fund, bringing wireless service to parts of the country
that didn’t have it, and the Connect America Fund, giving fixed
broadband options to unserved Americans.

My explicit directions to my staff and to the bureau were to work
with Commissioner Clyburn, to hear her out and try to accommo-
date her concerns, and I will certainly let her speak for herself. But
I would like to think that the end product, which we validated on
February 23, was a bipartisan one that will deliver digital oppor-
tunity to millions of Americans.

Now, in terms of process reform as well, she suggested, “Well, I
understand, Ajit, that you want to push out these items once we
tee them up for Commission consideration at a meeting. What
about doing a one-page fact sheet to make it easier for people to
understand?” And I said, “You know what? That’s absolutely right.
Let’s do it.” I implemented it immediately. That’s the spirit I want
to carry with me throughout the chairmanship to the best ability
that I have.
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Senator SCHATZ. Thank you very much.
The CHAIRMAN. Thank you, Senator Schatz.
Senator Wicker?

STATEMENT OF HON. ROGER F. WICKER,
U.S. SENATOR FROM MISSISSIPPI

Senator WICKER. Thank you very much, and thank you all for
your testimony.

Chairman Pai, let’s talk about bringing broadband to economi-
cally challenged areas, and this is certainly something that Com-
missioner Clyburn emphasized in her prepared testimony. You
were successful in moving forward two major Universal Service
Fund items, including Phase 2 of the Mobility Fund. These will un-
doubtedly help bring broadband services to rural and hard to reach
areas.

You have four major initiatives in this regard, I understand. So
tell us about your plan to emphasize areas where average house-
hold income falls below 75 percent of the national median, requir-
ing states and localities to have deployment-friendly policies, and
I think you used that term in your testimony, also. And then tell
about tax incentives and zones that you might designate for the
use of tax credits.

Chairman PA1. Thank you, Senator, for the question. It is some-
thing I'm really passionate about. I outlined in September what I
hoped would be a bipartisan blueprint for action regardless of who
assumed leadership of the Commission, precisely because I thought
that these ideas knew no partisan angle or party affiliation.

One of the key proposals which you mentioned was my proposal
for Congress to give us the authority to set up what I've called gig-
abit opportunity zones, and the idea here was that you would cre-
ate a geographic area as small as a city block in an urban environ-
ment or as large as a rural county in which the median income of
citizens within that area was 75 percent or less of the national av-
erage income. And the idea would be to provide tax incentives to
providers to build out in those areas. Part of that also would be a
requirement that states and localities adopt broadband-friendly
policies so that the deployment was eased in terms of the access
to rights-of-way and pole attachments and the like.

Additionally, to make sure that entrepreneurs can take advan-
tage of those networks, my idea was to provide some relief for the
employer’s side of the payroll taxes for new companies who want
to set up businesses in those areas. That way, people who live in
those areas who want to create jobs in those areas would have a
greater incentive to do so.

It was drawn from the spirit of former Secretary Jack Kemp of
the Housing and Urban Development. My thinking was why don’t
we update for the 21st century his idea about enterprise zones, and
this could give people who are in poverty or otherwise don’t have
economic opportunity a greater chance to achieve prosperity in the
digital area, and I'm hopeful that working with Members of Con-
gress, we can do that.

Senator WICKER. This is going to require legislation.

Chairman PAI. That is correct, sir.
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Senator WICKER. Commissioner Clyburn, what do you think
about such legislation?

Commissioner CLYBURN. If such legislation allows us to do what
we do best, if such legislation also recognizes that affordability is
a factor when it comes to adoption of services. So if we look at all
of the universal principles and tools in our arsenal, I think it would
be a good series of steps forward in terms of bridging those gaps
that currently exist. But affordability has to be a part of the con-
versation.

Senator WICKER. Chairman Pai, Commissioner Clyburn says
there is an affordability gap. Do you agree with this, and what
would you do about it?

Chairman PAl. I do agree, which is part of the reason in my re-
sponse to Chairman Thune that I expressed so much concern about
the rate floor, because that actually involves the FCC mandating
that companies increase the rates that rural customers have to
pay. Here, too, I think we need to do more to ensure that con-
sumers have competition, choice, and affordable access to the inter-
net, and that’s something I'm committed to working with her and
with you about.

Senator WICKER. The distinguished Ranking Member wants the
Commission to be pro-consumer. I think we all agree with that. It
seems to me that reversing the Net Neutrality rule with regard to
free data and zero rating has turned out to be pro-consumer in that
not long after you terminated the investigation into these practices,
we saw a series of new pro-consumer unlimited data offerings come
into the market. Do you think the new flood of opportunities came
as a direct result of your action in this regard?

Chairman PAI. Senator, I don’t know if it was a direct result, but
I do think it simply confirmed the wisdom of our approach, which
is to recognize it’s a highly competitive marketplace and that wire-
less carriers have a strong incentive to compete for the consumers’
attention, and as a result, now all four national wireless carriers
are offering new or expanded unlimited data plans, and that’s a
great thing for consumers.

Senator WICKER. It turns out the pubic really liked that.

Chairman PAI. Correct, sir.

Senator WICKER. At least so far. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Wicker.

Senator Booker?

STATEMENT OF HON. CORY BOOKER,
U.S. SENATOR FROM NEW JERSEY

Senator BOOKER. Thank you very much, Mr. Chairman. Just on
the point that was just being made, and before I get into my ques-
tioning, I just want to reaffirm that I'm a firm—have a firm com-
mitment, an unwavering commitment, to the ideals of Net Neu-
trality and the 2015 FCC Net Neutrality rules that were put into
place which are now the law of the land. They were upheld now
in court, and a lot of doom and gloom was predicted if this was to
happen.

But, clearly, the sky has not fallen. Businesses, frankly, have
continued to innovate in this space. We're seeing a lot of very posi-
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tive results, and I'm really hoping that there is a commitment to
net neutrality here, not just in the Committee, but also amongst
tﬁe commissioners. But, obviously, we’ll have time to talk about
that.

I just want to jump into really another area of bipartisan encour-
agement—is just this idea to broadband access, which is, I think,
so important for when it comes to creating a robust access to edu-
cation, to telehealth, you name it. This, to me, is something of
great urgency.

As most people know, I have a big concern about the way the
criminal justice system is operating that has profoundly become a
tool to create disparities in our country, and these disparities are
stunning. Just, for example, there’s no difference between blacks
and whites in America for using drugs or even selling drugs, but
African Americans are about 3.7 times more likely to be arrested
for those nonviolent drug crimes.

As a result of that, you have situations like my state, where Afri-
can Americans are 14 percent of the state’s population but over 60
percent of the prison population. Our prisons are full of people that
are disproportionately people of color, disproportionately poor peo-
ple, in general, disproportionately people with mental health chal-
lenges, victims of sexual abuse, and I'm just fiercely committed to
this idea of trying to make our society fairer for all Americans,
equal justice under the law, and also to empower people who are
affected by the prison population, by our mass incarceration prob-
lem in America, so that when theyre paying their debt to society,
they can come out and be successful.

All the data is showing that when people are in prison—and the
wardens, the Federal wardens I sat and met with, talked about the
urgency to keep a robust connection to family ties. That’s why I've
been very committed to trying to do everything to make that ro-
bust. We have 2.7 million children who right now are separated
from an incarcerated parent. They're facing challenges growing up
as well, and those links and those connections are vital for the chil-
dren, for those families, and for the rehabilitation of a person who
is incarcerated.

So this issue of affordable access to calls is not just about a guy
in prison making a call. This goes fundamentally to a core priority
that all of us have, right and left, to making sure we drive down
recidivism rates and support families. Video visitation right now is
on the rise, which is, again, something that I’'ve talked to numerous
wardens who think—and people in the Bureau of Prisons who
think this is really strong.

So, Commissioner Clyburn, can you just let me know that if the
FCC loses this case that right now is in court, what are the poten-
tial consequences for the issues that I'm passionate with and I
know people on both sides of the aisle are passionate about?

Commissioner CLYBURN. I have only one word for that. It would
be devastating. It would set us back in terms of the efforts that
we've attempted to do in terms of closing that gap, you know, and
keeping families together, to ensure that more than 39 percent of
the population impacted—that they can keep in touch. The number
hovers around 38 percent or 39 percent of people keeping in touch
because they can’t afford to.



25

And so where it’s affordable, we’ve seen the conversations spike,
and we have seen families when—there are 700,000 inmates that
are released back into society every year. If the majority of them
go home as strangers because they didn’t have the opportunity to
speak, then by the time 5 years roll around, 75 percent of them are
back in. This is a family issue. This is a criminal justice issue. It
cannot be decoupled, and providing just, reasonable, and fair rates
to families pays dividends to all of us.

Senator BOOKER. And TI'll ask some other questions I had about
the Lifeline broadband provider issues that I've written to you
about and hope we can talk about. But I just would love for you
in the last seconds I have to respond to Commissioner Clyburn’s
sense of urgency as well as mine.

Chairman PAI. Thank you for the question, Senator, and I appre-
ciate Commissioner Clyburn’s perspective on this as well. I said
when the FCC teed up this proceeding that it took too long. The
petitioners should not have had to wait almost a decade for the
FCC to finally heed their call. I also suggested early on that I
thought this marketplace was broken. This is not a normally func-
tioning marketplace like the wireless marketplace we just dis-
cussed in the exchange with Senator Wicker.

So I agree that the Commission has authority to adopt certain
rate caps for interstate rates. I agree that the Commission has au-
thority to regulate ancillary fees and some of the other subsidiary
issues. There’s a question, obviously, that the D.C. Circuit is high-
lighted for us in terms of the stays of the various orders the FCC
has had, and we’re working through those. But my commitment to
you, regardless of how the case goes, is that we want to make sure
the FCC does everything within its legal authority to fix this prob-
lem, and we would be happy to work with you on that.

Senator BOOKER. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Booker.

Senator Fischer?

STATEMENT OF HON. DEB FISCHER,
U.S. SENATOR FROM NEBRASKA

Senator FISCHER. Thank you, Mr. Chairman.

And thank you to all the members of the panel for the work that
you did last year on the rate-of-return reform orders. I have heard
from a number of Nebraska companies who opted into the cost
model, and they were pleased with the results, and I appreciate
your efforts on that. I continue, though, to hear concerns from Ne-
braska carriers that they are not permitted to get universal service
support if they provide standalone broadband service, or that they
must charge their customers hundreds of dollars a month to re-
cover their costs for standalone broadband.

So, Mr. Chairman, do you have any thoughts on ways that we
can solve this problem so that rural customers have the option to
buy affordable standalone broadband service?

Chairman PAI. Thank you for the question, Senator. I've seen the
promise of standalone service for myself in places like Diller, Ne-
braska, so I very much appreciate it. It also feeds into the afford-
ability question that we were just talking about a little bit earlier.
This is precisely the reason why 2 years ago, I put on the table a
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very simple public one-page plan to allow rural carriers to offer
standalone broadband service.

My concern with the rate of return reform proposed last year is
that for carriers to be able to calculate how much support they
would get for standalone service, they have to jump through 11 dif-
ferent hoops. They’re quite technical and complicated, and at the
end of the day, they don’t necessarily yield enough funding to make
standalone broadband service either a viable proposition for them
to offer or for consumers to accept.

So my commitment to you is to working with you and others who
are interested in this topic to make sure that we make this regu-
latory system more streamlined and more efficient to allow carriers
to offer standalone service.

Senator FISCHER. Thank you.

Commissioner O’Rielly?

Commissioner O’'RIELLY. I'm a little defensive, because I spent a
great deal of time on rate-of-return issues.

Senator FISCHER. And you have been to Nebraska.

Commissioner O’RIELLY. I have—many of the states. But to the
point—and I appreciate the desire to be simplified. When we talked
to and worked with closely the carriers, they preferred a model
that wasn’t as simplified. So we had a choice to go in one direction
that would have been much easier, and they preferred another
model that we were able to come to agreement about.

Your point is well taken in terms of is it available today—stand-
alone broadband. That is in the hands of the carriers themselves.
I know in meeting with—not your state, but in other states—the
carriers have said, “It doesn’t matter if you pass this or what the
changes are, I'm never going to split off the offering of a voice prod-
uct from standalone broadband because I'm making too much
money off that.” So we don’t have a——

Senator FISCHER. I have carriers who want to be able to offer
that standalone broadband service and not be penalized for it.

Commissioner O’RIELLY. Right. They are provided the subsidies
under the mechanisms that we designed, so they are not penalized
for offering that product compared to a bundled product today.

Senator FISCHER. As long as we can make sure that customers,
the consumers out there in rural areas, have that available to them
without it costing hundreds of dollars a month.

Commissioner O’RIELLY. Right. We had to find the right price
point of how much we could afford to subsidize in terms of our
overall budget. So that was an agreement we came to with all the
carriers and found—what we found was a rather happy place.

Senator FISCHER. Chairman Pai you mentioned streamlining. I
appreciate your willingness to streamline regulations and processes
so that we can encourage innovation. Last week, we had a Full
Committee hearing on infrastructure deployment, and I asked Shir-
ley Bloomfield about the broadband funds maintained by the FCC
and whether it’s necessary to maintain the number of programs
that are out there, not just under you folks, but also Department
of Commerce, Department of Agriculture and there’s a lot of fund-
ing that’s available. What I'm hoping to do is look at encouraging
broadband deployment, but not duplicate efforts.
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Do you think that we can streamline programs out there, wheth-
er it’s with the FCC or other agencies, so that we can avoid the
duplication of that funding and make sure that we have existing
networks that are needed but not overbilled?

Chairman PA1. Thanks for the question, Senator. Obviously, I
don’t presuppose to tell Congress how it should structure all these
programs. But I do think it would be helpful to unify them or at
least streamline them to some extent.

I recall early on in my tenure doing a town hall meeting in Par-
sons, Kansas, my hometown, with Senator Moran, where a number
of carriers told us, “Well, on one hand, we have a line of credit
that’s outstanding from the Department of Agriculture. On the
other hand, we’re not taking it because the FCC is telling us that
if we do, there are going to be very significant regulatory restric-
tions on how we spend it and the like.”

It occurred to me that if we had a unified system that would give
greater clarity to the recipients, allow Congress to better oversee
how we’re spending that money, it could be better for everybody at
thﬁ end of the day. So I hope that’s something that Congress will
take up.

Senator FISCHER. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Fischer.

Senator Udall?

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you very much, Chairman Thune.
Congratulations, Chairman Pai, on becoming Chairman.
Chairman PAI Thank you, Senator.

Senator UDALL. While we may disagree on some issues such as
Net Neutrality, I think we have a shared goal of extending modern
communications access to all Americans. That must include Native
Americans who face a terrible digital divide on tribal lands, and I
know Commissioner Clyburn has seen that firsthand in my state.

Today, I want to ask you about the President’s open hostility to-
ward media outlets, that many of those media outlets have busi-
ness before the FCC, and how you intend to lead the FCC in this
climate. This could directly affect matters before your agency and
the First Amendment issues that you have been very outspoken on.

Your official FCC biography states that you have been an out-
spoken defender of First Amendment freedoms. It describes your
advocacy in 2014 that helped scrap a proposed study of barriers to
entry into the media marketplace. And in an op-ed, you wrote, and
I quote, “The government has no place pressuring media organiza-
tions into covering certain stories.”

In response to an interview question last year about whether
there is a, quote, “role for the FCC to play in keeping the political
elite from trying to suppress Trump supporters,” you replied, “Cer-
tainly, I think one aspect of it is the FCC using the bully pulpit
that it has to continue advocating for free speech.” And you added,
and I quote, “I would hope whoever the President is, Americans
would return to the tradition that we’ve had of respectful and ro-
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bust public debate. That’s something becoming increasingly rare,”
and end quote there.

Today, President Trump is using bully tactics to try to intimidate
the media. He has even declared certain media outlets—and I
quote—he called media outlets “the enemy of the American people.”
His Press Secretary, Sean Spicer, took the unusual step of barring
some journalists from attending his daily press briefings.

Chairman Pai, many news organizations or their parent compa-
nies have business dealings with the FCC, from regulatory matters
to potential merger review. So I'd like to ask you a couple of ques-
tions that I think can be answered with a simple yes or no.

Do you agree with President Trump that the media is the
“enemy of the American people”?

Chairman Pa1. Well, Senator, I don’t want to weigh in to the
larger political debates, but I'll simply reaffirm the quotes that you
offered from last year and the year before.

Senator UDALL. So you refuse to answer that?

Chairman PAI. Oh, no, Senator. I

Senator UDALL. About the media being the enemy of the Amer-
ican people.

Chairman PAIL I believe that every American enjoys the First
Amendment protections guaranteed by the Constitution.

Senator UDALL. And when you met with President Trump in the
Oval Office and at Trump Tower, did you discuss any issues related
to the media?

Chairman PAI. Senator, I will leave the details of those conversa-
tions to the White House to determine. I'm not at liberty to say.

Senator UDALL. And did you discuss any specific company that
interacts with the FCC?

Chairman PAI. Again, Senator, I can’t comment on the conversa-
tions I've had with the President. I would leave that to the White
House to disclose.

Senator UDALL. Will the FCC operate independently of the White
House?

Chairman PAI. Absolutely, sir.

Senator UDALL. And will you resist any attempt by the White
House to use the FCC to intimidate news organizations?

Chairman PA1. Well, Senator, I have said consistently, including
just last week in an international forum to the regulators and com-
panies of the world, that we are an independent agency, and for
any matter that is placed before me, I will take a sober look at the
facts that are based on the papers submitted by interested parties,
I will render a decision based on the law and precedents that apply
to those facts, and I will make a determination based on what I
and my colleagues think is in the public interest.

Senator UDALL. Now, White House Chief Strategist Stephen
Bannon told an interviewer in January, and I quote, “The media
should be embarrassed and humiliated and keep its mouth shut
and just listen for a while.” Do you agree with him that the media
should keep its mouth shut?

Chairman PAI. Senator, again, I'm not going to weigh in to the
larger political debates that are beyond the FCC’s
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Senator UDALL. Would you, as an FCC Commissioner, make a
comment like that to the media about them keeping their mouth
shut?

Chairman PAI. Senator, I certainly have not made comments like
that. I've heard it at home every now and then when I don’t dis-
charge my personal responsibilities. But, no, I have not said such
things like that.

Senator UDALL. The Wall Street Journal recently reported that
the President’s son-in-law, Jared Kushner, raised concerns with a
Time Warner executive about CNN’s coverage of President Trump.
The article quotes—and it notes that Time Warner owns CNN and
has a merger, pending potential anti-trust review. So have you had
any discussions with or contacts with anyone in the Trump admin-
istration about CNN or any other news organizations?

Chairman PAI. Senator, no, I've not had any conversations with
him or anyone else in the White House about that transaction.

Senator UDALL. And will you immediately report to this com-
mittee if anyone from the White House contacts you or your staff
about taking any favorable or negative action regarding any media
or communications business?

Chairman PAI. Senator, I will commit to following all the appro-
priate protocols and ethical requirements that apply to that sort of
conversation.

Senator UDALL. Thank you very much.

The CHAIRMAN. Thank you, Senator Udall.

Senator Moran?

STATEMENT OF HON. JERRY MORAN,
U.S. SENATOR FROM KANSAS

Senator MORAN. Chairman, thank you.

Chairman Pai and Commissioner O’Rielly and Commissioner
Clyburn, thank you very much for joining us. I'll use this as a mo-
ment to compliment all three of you. I appreciate the relationship
that we have had with you and your staff, the open and receptive
way in which we work together, and I thank you for your public
service, Commissioners.

Commissioner Pai, I'd like to thank you for your comments in
your opening moments of your presentation today. I appreciate the
heartfelt nature of those. It was a shocking occurrence in our state
and something that we highly, highly deplore.

My first visit as I returned to Washington, D.C., after that was
to the Embassy of India to express the concerns that we wanted
to have with the families, those who came here from India, and to
express the belief that Kansans are warm and welcoming people.
And I thank you for your comments today and, again, express my
pride in your and other Indian Americans’ success and, particu-
larly},1 Indian Americans’ from Kansas success. So thank you so
much.

Chairman PAI. Thank you, Senator.

Senator MORAN. A couple of quick questions I'd like to raise. I
know that my colleague, Senator Schatz, raised the topic of repack,
and I guess he solicited from you and received your commitment
to work with him, and I assume that includes the rest of us on the



30

Committee, should a repack alteration be necessary. Let me ask a
couple of more specific questions about that.

Did you believe that the Commission adequately assessed the
size and scope of the repack when it first was formulated, when the
Commission first formulated its transition plan?

Chairman PAIL. Thank you for the question, Senator. I did have
some concerns about the agency’s course, but, obviously, a lot of de-
cisions have already been made. So at this point, our goal is to
work to ensure a smooth and successful transition, and part of that
involves in the lead-up to the end of the auction, which is going to
be coming up soon, putting out a scheduling public notice that out-
lines the steps, working with broadcasters to get cost estimates
back, and other steps like that. So stay tuned is the best answer
I can give you. We want to make sure we work with everybody in-
volved.

Senator MORAN. When will you know if money set aside for the
repack is sufficient?

Chairman PAl. We anticipate that 3 months after the close of the
incentive auction, we’ll be getting cost estimates from all the broad-
casters, and at that point, our task force, which has done a tremen-
dous job, will be able to take stock and figure out how much money
they estimate it’s going to be, and if that number is within the
$1.75 billion that Congress has allocated for us for the repack, then
we’ll take the appropriate action.

Senator MORAN. And when will you know if the 39-month time
period established by your predecessor is sufficient?

Chairman PAI. That will depend, in part, upon, obviously, when
the auction closes, and there are some petitions for reconsideration
that are pending that have raised some questions about that as
well. So we’re going to go where the facts take us, and we’re just
nlot sure what exactly the time-frame will be for that auction to
close.

Senator MORAN. To switch topics, the Mobility Fund Phase 2—
congratulations on getting an order adopted for that fund. I'm
pleased to see that we’re moving forward. I understand that the
order recognizes there is a need for a robust challenge process. I
agree. We've had this conversation several times before about cov-
erage maps and the challenges, their fallacy. Can you explain how
a challenge process would actually operate?

Chairman PAl. Thanks for the question, Senator. First and fore-
most, the congratulations and the credit are due to my colleagues
who are sitting alongside me, working in good faith to put a prod-
uct on the table that I think will benefit the American people.

In terms of the challenge process, this was inspired, in part, by
a drive I took last summer from—or last fall, rather, from Wichita
to Des Moines, and I was struck by the fact that in a lot of places,
the FCC’s map might suggest we did have coverage, but we didn’t,
in fact. So we want to make sure that this challenge process is ro-
bust, that it gives the American people and the FCC accurate infor-
mation about where consumers are covered and where they're not.
So that’s one of the issues we teed up in the Mobility Fund docu-
ment we put out, was to figure out the best way to ensure that that
data is accurate. If the map is accurate, great. But if it’s not, we
want to make sure we act on the basis of firm and accurate data.
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Senator MORAN. Let me ask Commissioner Clyburn and Commis-
sioner O'Rielly if they have any comments they'd like to make in
regard to either of the questions that have been answered by
Chairman Pai.

Commissioner CLYBURN. As you know, I have been pushing for
a next phase of a Mobility Fund for some time, and I am happy
to see its conclusion. When it comes to the challenge process, that
is something that I am very passionate about also. I want to make
sure that those who are challenging are not disadvantaged, that
they have a means of affordably and in an open and transparent
manner being able to say, “No, this is not the case.” So I am very
proud of this very open and interactive process and look forward
to continuing to work with the parties to make sure that we have
accuracy and a process that will enable us to meet our goals.

Senator MORAN. Thank you.

Commissioner O’RIELLY. I agree with my colleagues. I pushed for
inclusion of an improved challenge process, knowing what it needed
to improve our mapping. And back to your questions on the repack
and the pieces to those, I said I would be the first one to come to
Congress if additional funding was necessary and in terms of the
timing as well. I think it’s a little premature to get to that point.
Your question is when will we get to that. I think we’re still
months away from there.

Senator MORAN. Thank you all three. I'm pleased to see that
we're having a conversation by three commissioners, not the nor-
mal dialog between two. So it’s good to have this set of witnesses
here. I've also been in a room with Senator Thune, and I recognize
that sometimes I never get asked a question either. So I wanted
to make sure you had the opportunity to make your record known.

The CHAIRMAN. I think the Senator’s time has expired.

[Laughter.]

The CHAIRMAN. Thank you, Senator Moran.

Senator Peters?

STATEMENT OF HON. GARY PETERS,
U.S. SENATOR FROM MICHIGAN

Senator PETERS. Thank you, Mr. Chairman, and thank you to
each of the Commissioners for your public service, and we appre-
ciate having you here today and appreciate your openness to dis-
cuss these important issues.

Chairman Pai, you have said that the Commission must, and I
quote, “commit itself to being a truly independent agency that
makes decisions based on facts and law,” which is certainly appre-
ciated—you making that comment. I know that you are aware that
in September 2015, Chairman Thune, Ranking Member Nelson,
Senators Booker, Rubio, and McCaskill and I sent letters to the
FCC, the DOT, and NTIA endorsing a plan for the joint testing of
two proposals for spectrum sharing in the 5.9 gigahertz band, and
I understand that—or I know that that testing is currently under-
way now.

This band is vitally important to the automotive safety systems
which will dramatically decrease highway deaths and will be a
major advance when it’s fully deployed. So in keeping with your
commitment to transparency and letting the data drive the policy,
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can you commit to making public all of the data that is collected
by the FCC during the bench and field testing phase?

Chairman PAI. Senator, I would be happy to do so with the ca-
veat that to the extent that there is confidential or trade secret or
other—law enforcement, for example, information that might other-
wise be revealed, we’d be happy to make public whatever we can.
I'm not sure that there is, but I just want to make sure that, obvi-
ously, we abide by whatever rules and regulations apply to sen-
sitive information.

Senator PETERS. I understand that, but everything else will be
made public?

Chairman PAI1. We will certainly—I’ll be happy to take a look at
that. I'm sort of new to this issue as well, but we’d be happy to do
whatever we can to make it public.

Senator PETERS. Great. I would also ask if you’d commit today
that the Commission’s final determination on spectrum sharing in
the 5.9 gigahertz band will be based on sound engineering data,
which will undergo rigorous and open review so others will be able
to fully review the decision that was made?

Chairman PAI. Senator, any action that we take in this area or
any area has to be based on a firm factual foundation.

Senator PETERS. Great. What is your target date for making a
final determination on spectrum sharing? Do you have a date now?

Chairman PaAl. We don’t yet. I'm scheduled to sit down at some
point with our Office of Engineering and Technology and the other
experts of the agency and try to discuss some of these issues, and
I'd be happy to get back to you, if that’s OK, with a more specific
timeframe. But I'm unable to give a date at this point.

Senator PETERS. Well, fair enough. But I'd appreciate it if you
could contact my office. This is something that we’re obviously fol-
lowing very closely and would love to have that dialog with you.

Chairman PAI. Absolutely.

Senator PETERS. What has been the Commission’s experience in
coordinating with DOT and NTIA during the transition to the new
administration? That coordination is going to be essential for this
process, obviously.

Chairman PAIL. That’s a good question. We are already in the
process of doing outreach to both the Department of Transportation
and to NTIA, and my commitments—well, my instruction to our
staff was to make sure that we are as plugged in as we can be, to
make sure that one agency is not acting to the exclusion of any
other. So we want this to be an open and cooperative dialog moving
forward.

Senator PETERS. Great. I appreciate that. Also, Chairman Pai, I
want to pick up on Senator Moran’s discussion and questions re-
lated to Form 477 data which is going to be critical for us to make
sure that our rural areas actually get service. We have, I think, a
big issue in Michigan if you look at who may qualify, even though
we've got rural areas that, quite frankly, simply don’t have service,
but it appears as if they do, which is not reality.

It really goes to the heart of the issue, which is beyond the chal-
lenge process, which we want to make sure is going to be vigorous
and fully open. But we really have to change these maps. They are
simply not accurate as far as what I am hearing and have been
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told. How are we going to go in and fundamentally make sure that
we have good data? Because it’s going beyond just the Mobility
Fund Phase 2, which is important, but there’ll be other issues as
well that will arise. We need to have good data or we can’t make
good decisions.

Chairman PAI I couldn’t agree more with that last sentence you
expressed. I think that it’s critical, not just for the Mobility Fund,
but for any program the FCC administers, to make sure that our
data is accurate. If you see a map, and it suggests that, for exam-
ple, the UP is entirely green when you know it’s not, then——

Senator PETERS. It’s clearly not. I will tell you that, having just
come back from there.

Chairman PAIL Yes, we want to make sure that we capture accu-
rately the realities on the ground, and that’s part of what we're
hoping to iron out in this challenge process. But even more gen-
erally, with respect to the Form 477, is to make sure that the infor-
mation we’re getting is correct, and that’s one of the commitments
I've got to this committee and, frankly, to our own professional
staff going forward.

Senator PETERS. Well, I'd like to work closely with you on that
as well, because it’s of critical importance to many parts of my
state, and I look forward to your commitment to it.

Chairman PAI. Yes, sir.

Senator PETERS. Thank you.

The CHAIRMAN. Thank you, Senator Peters.

Senator Young?

STATEMENT OF HON. TODD YOUNG,
U.S. SENATOR FROM INDIANA

Senator YOUNG. Thank you, Chairman. I want to thank the Com-
missioners for all the time they’re spending with us today.

I'm a new member of this committee, so I thought I'd just very
quickly lay out some operating principles that I intend to follow as
I interact with the FCC. Before I do that, just know that I reviewed
the FCC’s strategic goals: promoting economic growth, protecting
public interest goals, making networks work for everyone, and pro-
moting operations excellence at the FCC. So I think implied in
those goals is just a general effort to make sure that you serve the
broader public interest.

With that spirit in mind, I'm looking to partner with all of you
to promote the following: private sector innovation, transparency at
the FCC, bottom-up solutions as opposed to D.C.-driven policies,
and sustainable and, wherever possible, bipartisan policies that
give our job creators the certainty that they need to innovate.

Commissioner O’Rielly, in your testimony, you spoke at some
length about process reforms that you believe are important to cre-
ate an efficient, transparent, and effective FCC. I couldn’t agree
more. Process is policy so frequently. I'd like you to give some more
specificity to what you’ve laid out in your testimony.

I've long been a champion of Congress reasserting its role with
respect to reviewing major regulations and making sure that what
we have in place is still relevant and serves the broader public in-
terest. Why do you believe it’s important to create a new Bureau
of Economics within the FCC, and are there other bureaus within
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the FCC that you believe should be consolidated perhaps to better
reflect regulated industries?

Commissioner O’RIELLY. I appreciate the question, and I've put
forward a number of different process reform ideas. Most of them
deal with the internal workings of the three of us remaining. But
your point gets to the question of cost-benefit analysis, something
the Commission has not done, even though previous chairmen have
promised to do so.

I believe in cost-benefit analysis, and if you read items, as I read
every item that I vote on—if you read them, you’ll see the cost-ben-
efit analysis is sorely lacking. They do some on the cost, but very
lloitt(lie benefit is quantified. Even though it can be difficult, it should

e done.

So I've had difficulty with our current structure in that the
economists are scattered throughout the different bureaus today, so
there’s no continuality between the different items that you’ll get.
One may be a little bit better than the other. Another will be com-
pletely lacking. So there may be a sentence or two about cost-ben-
efit analysis, and it always comes in the same form. The benefits
are large and the costs are whatever they are, but theyre always
exceeded by the benefits, so we have to go forward on this item,
and that’s not quantifiable, in my opinion, and not sufficient.

Senator YOUNG. Thank you. Chairman Pai, you also discussed in
your testimony the need to reform internal processes. What addi-
tional authorities do you require, if any, to make the sort of re-
forms that you think are necessary?

Chairman PAIl. Thanks for the question, Senator. I do think we
have a lot of tools in the toolbox, so to speak. Under Sections 4 and
5 of the Communications Act, we do have the authority to organize
ourselves in order to promote efficiency in administration.

There are some things, obviously, that lie within Congress’ pur-
view, and Congress is considering, for example, process reforms of
its own, reforms of the Sunshine Act, for example, to allow the
three of us to collaborate, which we cannot currently do without
running afoul of restrictions, and consolidated reporting, that in-
stead of sending up a bunch of reports that consume a lot of staff
resources and that very few people read, we provide you a unified
product that would better enable you to discharge your legislative
responsibilities.

Senator YOUNG. Thank you. I want to commend you on your ef-
forts to close the digital divide and that of other commissioners,
and I look forward to working together on that effort. As a matter
of follow up here, I'd like to ask you, seeing as the President has
proposed that we pass a major infrastructure package at some
point in the fairly near term, what lessons you've learned, say, in
the past decade, as you look back, about implementing broadband
buildout. And if Congress were to appropriate additional funds, do
%fouk}‘;ave thoughts about where we can get the most bang for the

uck?

Chairman PAI1. Thanks for the question, Senator. I think that the
biggest lesson I've learned is that America is a very challenging
place, in some cases, to deploy broadband. The business case for
the private sector won’t necessarily be there, and so we need to
think creatively, both in terms of the wide stewardship of Federal
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funds under our administration, about modernizing our regulations
to ease that business case, and to encouraging others, the states
and localities, for example, to adopt broadband-friendly policies.
Those three tools, I think, are things that we can and should be
implementing.

With respect to the infrastructure plan, I do hope, with due re-
spect to the White House and to this body, that digital infrastruc-
ture is a part of that conversation. I think that in the 21st century,
as I travel around the country, anyway, that’s one of the first
things that people mention, is that they might leave their small
town or not have the opportunities that others have because they
don’t have Internet access. That’s something I'm committed to solv-
ing, and to the extent that Congress can help us solve it, that
would be terrific.

Senator YOUNG. Thank you. I yield back.

The CHAIRMAN. Thank you, Senator Young.

Next up is Senator Cortez Masto.

STATEMENT OF HON. CATHERINE CORTEZ MASTO,
U.S. SENATOR FROM NEVADA

Senator CORTEX MASTO. Good morning or afternoon. It’s a pleas-
ure to meet all three of you, and I look forward to working with
you.

Chairman Pai, congratulations on your re-nomination. I look for-
ward to an opportunity to sit down with you and talk a little bit
more about the issues we’re discussing today and some others as
well.

Chairman PAI Thank you, Senator.

Senator CORTEZ MASTO. So let me start off—I'm really interested
in a couple of things, obviously rural broadband as we have many
rural areas in Nevada that are of concern, but before I get to that,
one of the things that concerns me is the hiring freeze that the cur-
rent administration has instituted. From your perspective, Chair-
man Pai, what impacts have you seen or felt from the White
House’s hiring freeze to your agency?

Chairman PAl. Thus far, Senator, to be honest, we’ve been so
busy producing work product for the American people that I
haven’t had a chance to talk to our human resources and other ad-
ministrative experts to figure out what we haven’t been able to do.
What I can say is that we’re making progress on some of our core
priorities using the terrific staff that we’ve got thus far.

Senator CORTEZ MASTO. And how many years have you been
serving as a Commissioner already?

Chairman PAIL I've been a Commissioner from 2012 to January
of this year, and I was a staffer for almost four years before that.

Senator CORTEZ MASTO. Can you assure me that the merger re-
Viegg or legal challenges aren’t being impacted by the need to hire
staft?

Chairman PAI I'm sorry. Can you repeat the question?

Senator CORTEZ MASTO. Sure. Can you assure me that your
merger reviews by your agency or legal challenges are not being
impacted by the need to hire legal staff or staff, in general?

Chairman PAI. Yes, Senator, I can.
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Senator CORTEZ MASTO. And are there positions that, to your
knowledge, are vacant currently in the Office of Inspector General?

Chairman PAI I can’t recall if there—I believe there are a few
in the Office of Inspector General. I know also with the field offices
that there are four vacant agent positions.

Senator CORTEZ MASTO. Could you do me a favor and provide to
me in writing answers to the questions with respect to the hiring
freeze, the impact, and where theyre located throughout your
agency? That would be helpful.

Chairman PAI I'd be more than happy to do that.

Senator CORTEZ MASTO. Thank you very much.

Commissioner O’Rielly, I know that the FCC’s Cybersecurity and
Communications Reliability Division works with the communica-
tions industry to develop and implement improvements that help
ensure the reliability, redundancy, and security of the nation’s com-
munications infrastructure. What else, specifically, can the FCC be
doing to aid in the concern and challenge of cybersecurity and iden-
tity theft?

Commissioner O’RIELLY. So I want to be careful here. CCR does
a very good job in providing recommendations and improving the
relationships that they have with the providers that we oversee.
Our statutory authority is relatively limited in the data security
space. That would be something they would be open to if Congress
were to change those lines of jurisdiction. There are other agencies
that the providers do interact with and operate in terms of the data
security and pieces of that nature.

Senator CORTEZ MASTO. So limited to no authority right now to
engage in that space?

Commissioner O’RIELLY. I think it is extremely limited in terms
of the data security. If Congress were to change that, I would im-
plement whatever changes they sought.

Senator CORTEZ MASTO. OK. Thank you.

Getting back now to expanding broadband, we’ve had discussions
on this. I'm interested particularly in the access and siting on pub-
lic and tribal lands, and I'm aware of these concerns, particularly
in the state of Nevada, where over 80 percent of the lands are
owned by the Federal Government.

Chairman Pai, your bio page on the FCC website references that
your regulatory philosophy is that we need to streamline the proc-
ess for deploying wireless infrastructure, and your empowerment
agenda includes that the Federal Government should speed the de-
ployment of broadband on Federal lands which often impacts our
most rural communities by adopting shot-clocks for action, mini-
mizing fees, and mapping Federal assets, among other steps.

Can you please explain to me what we can do to address these
challenges, and also what commitment you can make to helping get
access to more Nevadans who are impacted by some of these hur-
dles?

Chairman Pa1. Well, Senator, I'll start with the last part of your
question first, which is that you've got my hearty commitment to
work with you to make sure that all Nevadans, but especially rural
Nevadans, have access to digital infrastructure. I saw that for my-
self on the outskirts of Reno, when I saw a fixed wireless provider
providing high-speed connectivity to what was then the Tesla fac-
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tory out there, and it was incredible what they were able to do in
some pretty challenging environments with respect to wireless
connectivity and fiber and the like.

With respect to how we can encourage the deployment, I do think
that we need to speed the ability of providers to deploy on Federal
lands. Currently, it takes twice as long if you want to get a permit
on Federal land as it does on private land, and want to be able to
close that gap.

Additionally, we want to make sure that to the extent we’re talk-
ing about wireless infrastructure that the wireless infrastructure of
the future, the small cells, distributed antenna systems, et cetera,
aren’t subject to the same onerous requirements that would apply
to, say, a couple of hundred-foot cell tower. Those 5G networks of
the future, as they’re known, are going to require much more den-
sified and smaller infrastructure.

Additionally, we want to make sure that we work with all stake-
holders to ensure that wireline infrastructure is more easily de-
ployed. So, for example, I was in Carson City, and one of the topics
we talked about was dig once, for example. It just makes a lot more
sense if you’re going to dig up a road as part of a Federal transpor-
tation project, why not also install at the same time the conduit
that allows any provider, small, big, whoever, to be able to lay the
fiber and provide a competitive alternative to consumers.

Senator CORTEZ MASTO. I'm glad you said that, and I don’t mean
to interrupt. But I think what you're saying is so important. So one
of the areas I’d like to see—and I hope that this is something that
you could take on—would be establishing or dedicating efforts to an
interagency working group of partners to tackle these siting chal-
lenges. I've heard a lot of discussion about, yes, it’s happening, and
we have challenges, but there’s no action to try to actually get
something done. Is that something you would be dedicated to help-
ing us with in Nevada and in any other state that has similar chal-
lenges?

Chairman PAI. Absolutely, Senator. In fact, it’s almost—it’s,
frankly, underway with the direction of what I've called my
Broadband Deployment Advisory Committee that my colleagues
have agreed to help with. That’s one of the things they’re tackling,
is how to work cooperatively with other agencies to make sure that
no one agency or no one part of government is standing in the way
of digital opportunity.

Senator CORTEZ MASTO. Thank you. Thank you very much. I look
forward to working with all of you.

The CHAIRMAN. Thank you, Senator Cortez Masto. And you were
all just having a conversation about the MOBILE NOW bill. So
let’s pass that through Congress. That would be a good place to
start.

Senator Capito is up next.

STATEMENT OF HON. SHELLEY MOORE CAPITO,
U.S. SENATOR FROM WEST VIRGINIA

Senator CAPITO. Thank you, Mr. Chairman, and I thank the
Ranking Member as well.

Welcome to our witnesses. I've had the opportunity to personally
speak with all of you, and I appreciate your service.
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Chairman Pai, I appreciate you coming to West Virginia and
walking the catwalk at the New River Gorge Bridge. I look forward
to seeing you scale that rather than walk it, and I'm sure——

[Laughter.]

Senator CAPITO. Yes, that’s a good laugh back there.

Chairman PAI. Senator, there’s no more be-Jesus left to be scared
out of me at this point.

[Laughter.]

Senator CAPITO. But, anyway, thanks, and I appreciate the con-
versations that we’ve had, and I know you’ve had a lot of conversa-
tions with folks about rural America, and I really appreciate your
digital empowerment agenda. I appreciate the explanation that you
gave earlier—and I was able to hear—on the gigabit opportunity
zone, so I will not take the opportunity to ask you for that.

But I would like to know in terms of best practices for states in
terms of siting and power pole siting and dig once and all those
kinds of things, do you, as FCC Chair, plan to come out with some
sort of recommended state initiatives that would help us—because
you saw when we were in Fayette County how difficult it is, even
in a small state like ours, to deploy.

Chairman PAI. Absolutely, and that experience really informs a
lot of the decisions that we’re making now. I do think that we need
to have a set of best practices that would enable states and local-
ities to move forward if they want to allow their citizens to have
digital access.

One of the things that we are going to charge the Broadband De-
ployment Advisory Committee with is creating a model code so that
any jurisdiction could take these policies off the shelf without hav-
ing to hire people to study the issues, and et cetera, and just be
able to say, “We want to deploy broadband. The FCC has given its
imprimatur to these sets of policies, so we know that they are going
to be in the consumer interest, and let’s move forward with those.”

Senator CAPITO. I think that would be well appreciated by every
state, because states don’t have the expertise and a lot of times
perceive to have many more barriers than what really exist. So I
appreciate that.

Commissioner Clyburn, thank you for coming to Morgantown
and visiting the Preston Memorial Hospital. At that point, you
were on your Connecting Communities tour. What were your two
top-line takeaways from that tour that you included West Virginia
in? What would you say?

Commissioner CLYBURN. Broadband and more broadband.

Senator CAPITO. I like that.

Commissioner CLYBURN. So when we got a chance to come off of
the mountain after I got my sanity back—if you have been up with
her staffer, you will need medical attention.

[Laughter.]

Commissioner CLYBURN. One of the things that I saw on this 11-
state tour that included your beautiful state is that every single
challenge that we have in America can be improved and enhanced
by broadband connectivity. But as we know, every single commu-
nity is different. Every single community has its challenges, and
part of the challenge is that the business case cannot always be
made. So you need entities like ours. You need NTIA. You need
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RUS. You need all of us to come together and say, “What can we
do in a very targeted manner to bring connectivity to these re-
gions?”

So that’s the takeaway. That’s what I hear when I go every-
where, that we need connectivity in order to make sure—as you
mentioned, Mr. Chairman, you really do not have to move. You
should not have to relocate in order to thrive, survive, and to be
productive in communities, and that’s what we’re all about.

Senator CAPITO. Thank you. I would be remiss if I didn’t mention
as a form of reinforcement—we don’t terrorize people when they
come to West Virginia, but it is rather hilly there, and I do have
a new role, Mr. Chairman, as Chair of the Financial Services Gen-
eral Government Appropriations Subcommittee, which appropriates
for the FCC. So in case you didn’t know, I thought I'd bring that

up.

[Laughter.]

Commissioner CLYBURN. So I won’t bring up my mental health
issues. OK. Thank you.

Senator CAPITO. Mr. O’Rielly, one of the things we talked about
in my office was this white space issue that I think could hold some
great promise in rural America. I think there has been some dis-
cussions on the regulatory space around white space and simpli-
fying and making it easier and more clarified for some of the pro-
viders. Could you just talk about that briefly?

Commissioner O’RIELLY. Absolutely. As we talked about in your
office, is the opportunity of the space between television channels
within a market—can that be used for unlicensed purposes, Wi-Fi?
And this committee has looked at this issue for a long time. We are
actually farther down the road, which is very good. The software
and some of the technology has been a little lacking than I would
have liked, and we should be further along.

But I think it has improved, and the Commission has made a
number of changes in the last 2 years to improve the detectability
to make sure there aren’t false positives so we’re not displacing
broadcasters but still providing an opportunity to use those chan-
nels that are available for white space. And then what you can do
with that, in partnering together with a number of different compa-
nies that operate in the unlicensed band, is quite remarkable.
What they’re able to do with small slivers is quite remarkable, and
they’re able to bring connectivity, to bring things like the Internet
of Things available and wearables and all the things that will come
from that.

Senator CAPITO. Right. I would note that West Virginia Univer-
sity in partnership with AIR.U has been using this white space to
connect their two campuses and to make sure that their students
are always connected as they’re moving back and forth between the
campuses.

Thank you all very much.

The CHAIRMAN. Thank you, Senator Capito. And maybe the Sen-
ator from West Virginia can share with the other members of the
Committee what it is that she has done to the FCC Commissioners
to make them so agreeable.

[Laughter.]

The CHAIRMAN. Next up is Senator Klobuchar.
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STATEMENT OF HON. AMY KLOBUCHAR,
U.S. SENATOR FROM MINNESOTA

Senator KLOBUCHAR. Thank you very much, Mr. Chairman.

1 Thank you to the three Commissioners for all the work that you
0.

Congratulations, Chairman Pai.

I know this was raised earlier, but we really need, as you all
know, to have a full slate of Commissioners, and I hope the Presi-
dent will re-nominate Jessica Rosenworcel. As I always note, not
only is she really smart, but I like that she has a name that’s hard-
er to pronounce than mine own. So we’d like to get that done.

Broadband deployment, as Senator Capito and you just noted,
Commissioner Clyburn, is really the infrastructure challenge of our
generation. Senator Capito and I are two of the five or six co-chairs
of the Broadband Caucus, and I recently led a letter to the Presi-
dent along with the co-chairs that was signed by 48 Senators urg-
ing the President to include broadband as part of any infrastruc-
ture initiative. As we know, the MOBILE NOW Act that passed the
Committee in January included my provisions to advance dig-once
policies and expand wireless coverage. Senator Thune and I have
pushed for the standalone broadband reforms.

Chairman, why is direct Federal support like the FCC provides
through the Universal Service Fund critical to deploying broadband
in the rural parts of our country?

Chairman PA1. Thanks for the question, Senator. I think the core
reason is because in too many parts of the country, you simply can-
not build a business case for deployment. So, for example, in places
like where I'm from in Kansas or in the Iron Range in your state,
it’s going to be difficult in the absence of Federal subsidies through
the Universal Service Fund to figure out a way to lay fiber or to
deploy wireless infrastructure, and that’s something that, again,
working on a bipartisan basis, I'm hopeful we can solve in the time
to come.

Senator KLOBUCHAR. Exactly. I started my day with a number of
people working on the infrastructure issues, and I'm very glad that
both the administration and the proposal we’ve recently put out for
a trillion dollars in infrastructure on the Democratic side include
infrastructure. So we’re hopeful that when something comes out, it
will include broadband in the infrastructure.

I'm Co-Chair of the 911 Caucus, Commissioner Clyburn, and I
know you’ve worked on some of these issues. Senator Nelson and
I have announced that we’re putting a draft together on—Next Gen
911 Act of 2017—Ilocality issues and things like that. Could you
talk about the importance of the transition to Next Gen 911?

Commissioner CLYBURN. It provides us with more continuity. It
provides us the ability—in particular, for the American citizen
when it comes to the most stressful time of their lives—provides
them with more certainty and more robust options when it comes
to connecting with their public safety access point.

There are 6,800 of those in this nation, and, honestly, they’re not
all created equal. So we really have to do what we can to bridge
that particular gap when it comes to providing services and catch
everyone up so that next-generation 911 is truly a reality.

Senator KLOBUCHAR. Thank you.
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Chairman Pai, Senator Lee is here, and he and I work on anti-
trust. That’s our subcommittee over in Judiciary, and we’ve heard
from small independent programmers that most favored nation
clauses create a hurdle that prevents consumers from being able to
access their content. Others maintain that MFNs are pro-competi-
tive.

Last year, the Commission issued a Notice of Proposed Rule-
making on this issue. I understand you dissented, at least in part
because of process concerns. What are your plans on moving for-
ward with that Notice of Proposed Rulemaking?

Chairman PAI. Thanks for your question, Senator. The comment
period just closed a couple of weeks ago, and so our professional
staff is taking stock of what’s in the record, and at some point, I'll
be able to sit down with them and try to figure out the appropriate
way forward along with my colleagues.

Senator KLOBUCHAR. Do you want to add anything to that, Com-
missioner Clyburn?

Commissioner CLYBURN. Yes. This was something that was of
great interest to me. I heard from dozens of independent program-
mers who say that most favored nation clauses that are unfavor-
able and unfair—you know, other practices—very limiting in terms
of their online experience, very limited in terms of the access that
they have, and very limited by way of the viability of their busi-
ness. So I'm hopeful that the Chairman, after careful review, will
move forward with this item, because I believe that this needs our
attention.

Senator KLOBUCHAR. OK.

Commissioner O’RIELLY. I agree with the Chairman’s review
process.

Senator KLOBUCHAR. All right. Well, thank you to all of you.
Thanks.

Chairman PAI1. Thank you, Senator.

The CHAIRMAN. Thank you, Senator Klobuchar.

Next up we have Senator Markey.

STATEMENT OF HON. EDWARD MARKEY,
U.S. SENATOR FROM MASSACHUSETTS

Senator MARKEY. Thank you, Mr. Chairman. Regrettably, the
Congress and the FCC have already fired their opening salvo in the
war on Net Neutrality and the Open Internet Order, and
broadband privacy protections are the first victim. Yesterday, Sen-
ator Flake introduced a resolution that would undo the FCC’s
broadband privacy rules by utilizing the Congressional Review Act,
or the CRA. And last week, the FCC stopped the implementation
of the data security protections of the rules which could make sub-
scribers’ sensitive information more vulnerable to breaches and un-
authorized use.

I fear that this is just a preview of coming attractions, and Con-
gress or the FCC may take further actions to roll back these crit-
ical privacy protections, because big broadband companies don’t
want to give consumer privacy protections the attention which they
deserve. The privacy rules that are on the books aren’t cum-
bersome. They’re not complex or complicated. They're common
sense.
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They simply, one, require the Internet service provider to get
consumer consent before using or sharing subscribers’ personal in-
formation; two, promote transparency by mandating that the ISPs
tell the consumer what theyre collecting about them; and, three,
ensure that the ISPs adopt data security protections and notify
consumers if a breach occurs. That’s it. That’s what the whole fight
is about. The big broadband companies don’t like it. They don’t
want to spend the money to give the consumers that information.
They would not, as a result, have to abide by those robust privacy
protections.

Commissioner Clyburn, isn’t it true that many Americans across
the country don’t even really have a choice as to their broadband
provider, so if they don’t like the privacy protections that the Inter-
net service company is providing, they don’t have another provider
to really go to affordably?

Commissioner CLYBURN. Absolutely. There are very few places
that have two or more options for individuals.

Senator MARKEY. And isn’t it true that consumers pay incredible
amounts of money each month in order to have access to the
broadband?

Commissioner CLYBURN. Absolutely.

Senator MARKEY. So killing these FCC privacy rules through a
CRA would create an unregulated wild west where captive con-
sumers would have no defense against abusive invasions of their
privacy by their ISP. The rules are on the books. The broadband
providers don’t like it. They’ve always fought it. They are definitely
in a situation where they think they can finally escape having to
have robust privacy protections in place.

The headlines every day warn us of what can happen with smart
TVs, with smart devices, what the broadband revolution makes
possible, in terms of the compromise of information of innocent
Americans. This is just another example.

Now, moving over to Net Neutrality, the Open Internet Order,
the Census Bureau reported that the U.S. broadband and tele-
communications industry spent over $87 billion in capital expendi-
tures in 2015. Meanwhile, last year, almost half of all venture cap-
ital funds invested in this country went toward internet-specific
and software companies. And yesterday, over 170 organizations
sent a letter calling on the FCC to promote economic growth and
preserve competition by maintaining the Open Internet Order. I
ask unanimous consent that this letter be entered into the record.

[The information referred to follows:]
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March 7, 2017

Hon. AJIT PAI,

Chairman,

Federal Communications Commission,
Washington, DC.

Hon. JOHN THUNE,

Chairman,

U.S. Senate Committee on Commerce, Science, and Transportation,
Washington, DC.

Hon. BILL NELSON,

Ranking Member,

U.S. Senate Committee on Commerce, Science, and Transportation,
Washington, DC.

Dear Chairman Pai and Senators Thune and Nelson,

Protecting net neutrality is crucial to ensuring that the Internet remains a central
driver of economic growth and opportunity, job creation, education, free expression,
and civic organizing for everyone. The principles of net neutrality—that all data on
the Internet should be treated equally, and Internet service providers (ISPs) should
not discriminate or provide preference to any data, regardless of its source, content,
or destination—are the foundation that has made the Internet the engine of oppor-
tunity it is today. The continuation of net neutrality is essential to the continued
growth of the country and to ensuring access to social, political, and economic em-
powerment for all.

In 2015, millions of people made their support for net neutrality clear in com-
ments to the Federal Communications Commission (FCC) supporting the Open
Internet Order. The order, which reclassified broadband Internet under Title II, en-
shrined the principles of net neutrality in law, and gave the FCC the authority to
enforce it. As a result, broadband providers cannot block users’ access to content,
slow down connections to services, or charge for speedier delivery of preferred con-
tent.

Since the order went into effect, broadband infrastructure investment is up, ISP
revenues are at record highs, and businesses continue developing innovative ideas
and offerings. A 2016 report found that the total capital expenditures of ISPs in-
creased by 4 percent and that total revenues increased by 5 percent from 2014 to
2015. Moreover, we consistently see businesses innovate and create new ways to
provide fresh content and better services to consumers.

We, the undersigned organizations, representing a diverse group of consumer,
media, technology, library, arts, civil liberties, and civil rights advocates and content
creators, urge you and your colleagues to oppose legislation and regulatory actions
that would threaten net neutrality and roll back the important protections put in
placil by the FCC in 2015, and to continue to enforce the Open Internet Order as it
stands.

Net neutrality supports and protects these basic values:

e Competition: Net neutrality helps to ensure that all companies, from small
startups to larger companies, have equal access to consumers online. It allows
companies to fairly compete for customers within their market and incentivizes
the development of new services and tools for consumers. This competition is
the engine of the U.S. economy, and should be promoted.

e Innovation: Net neutrality makes it possible for new companies and new tech-
nologies to emerge and ensures that broadband providers do not create undue
burdens and cost barriers that can harm small businesses and undermine job
growth.

e Free Speech: Net neutrality ensures that everyone with access to the Internet
can organize and share their opinions online equally, a key safeguard for our
democracy. It ensures that ISPs are not arbiters of speech and expression online
by favoring particular forums or providing enhanced access to specific content
and audiences.

o Equality of Access: Net neutrality ensures that access to websites and content
is based on individual preferences. This means content creators are not forced
to pay ISPs for content distribution in order to reach consumers. It also means
that end users are able to access all the content they desire without restrictions
from ISPs. This allows all people in the U.S. to access essential healthcare serv-
ices, educational resources, and employment opportunities and the freedom to
choose from the full spectrum of online content. It means that a small church



44

staffed by volunteers has the same opportunity to reach the public as a large
media corporation with an unlimited budget. At a time when there is bipartisan
agreement in Congress that we must increase Internet access to all people and
bridge the digital divide, the quality of this access is just as essential.

In order to promote continued economic, social, and political growth and innova-
tion, it is imperative that the Internet remain open and accessible to all people in
the future. We strongly urge you and your colleagues to protect the free and Open

Internet and the benefits it provides to for all people.

Sincerely,

18MillionRising.org

Access Humboldt

Access Now

Access Sonoma Broadband

act.tv

Akaku Maui Community Media

Alliance of South Asians Taking Action

Allied Media Projects

Alternate ROOTS

American Association of Law Libraries

American Civil Liberties Union

American Folklore Society

American Library Association

Appalshop, Inc.

Arts & Democracy

Asamblea de Derechos Civiles

Association of American University
Presses

Association of Research Libraries

Benton Foundation

Bill of Rights Defense Committee/
Defending Dissent Foundation

Brattleboro Community Television,
Brattleboro VT

Brown Boi Project

California Center for Rural Policy

CASH Music

Center for Democracy & Technology

Center for Digital Democracy

Center for Media & Democracy—
Burlington VT

Center for Media and Democracy

Center for Media Justice

Center for Popular Democracy

Center for Rural Strategies

Central Appalachia Regional Network

Champaign-Urbana Citizens for Peace
and Justice

Civic Hall

Color Of Change

Common Cause

Common Frequency

Consumers Union

Courage Campaign

CREDO

Daily Kos

Dance/USA Demand Progress

Democracy for America

Dignity and Power Now

Easton Community Access Television

Electronic Frontier Foundation

Ella Baker Center for Human Rights

Engine EveryLibrary FAIR

Faithful Internet

Fight for the Future

Forward Together

Fractured Atlas

Free Press

Free Speech Coalition

FREE! Families Rally for Emancipation
and Empowerment

Future of Music Coalition

Generation Justice

Global Action Project

Greater Northshire Access Television

Greenlining Institute

Greenpeace USA

Hardwick Community Television, Inc.

Highlander Research and Education
Center

Hollaback!

Hollow Earth Radio

Hope Community/SPEAC

Illinois Campaign for Prison Phone
Justice

Institute for Local Self-Reliance

Iraq Veterans Against the War

Kingdom Access Television

KPPP-LP 88.1 FM Radio

KRSM—The Southside Media Project

Lake Champlain Access Television

League of American Orchestras

Line Break Media

Mad River Valley Television, Inc.

Making Contact

Martinez Street Women’s Center

May First People Link

Media Action Center

Media Action Grassroots Network

Media Alliance

Media Mobilizing Project

MediaVox

Mexican American Opportunity
Foundation

Million Hoodies Movement for Justice

MomsRising.org

Movement Strategy Center

MoveOn.org Civic Action

Museums and the Web

National Association of Latino
Independent Producers (NALIP)

National Coalition Against Censorship

National Consumer Law Center, on
behalf of its low-income clients

National Digital Inclusion Alliance

National Domestic Workers Alliance

National Economic & Social Rights
Initiative (NESRI)

National Federation of Community
Broadcasters

National Guestworker Alliance

National Hispanic Media Coalition

National Organization for Women



National Performance Network & Visual
Artists Network

Native Public Media

Netroots Nation

New America’s Open Technology
Institute

New Music USA

New Orleans Workers Center for Racial
Justice

Open Access Connections

Open MIC (Open Media and Information
Companies Initiative)

OpenMedia

OpenTheGovernment.org

Opera America

Other Worlds

Other98

OVEC-Ohio Valley Environmental
Coalition

PEN America

People’s Action

People’s Press Project

Performing Arts Alliance

PhillyCAM

Popular Resistance

Presente.org

Progressive Change Campaign
Committee

Progressive Technology Project

Prometheus Radio Project

Public Knowledge

Race Forward

Racial Justice Action Center

Rewire

Right To The City Alliance

RootsAction.org

RYSE Center

Southerners On New Ground

SouthWest Organizing Project
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SPNN

Stop LAPD Spying Coalition

Student Power Networks

SumOfUs

Sunlight Foundation

The Alliance for Media Arts and Culture

The Authors Guild

The Harry Potter Alliance

The Media Consortium

The Nation

The People’s Press Project

Theatre Communications Group

TURN-The Utility Reform Network

U.S. Department of Arts and Culture

United Church of Christ, OC Inc.

United Plant Savers

United We Dream

Urban Librarians Unite

Urbana Champaign Independent Media
Center

Virginia Rural Health Association

Voices for Racial Justice

VOTE MOB

WAFLS

WFNU-LP Frogtown Community Radio
(Frogtown Neighborhood Association)

Within Our Lifetime

WITNESS

WNC Communities

Women, Action, and the Media

Women’s Institute for Freedom of the
Press

Women’s Media Center

Woodhull Freedom Foundation

Working Narratives

Writers Guild of America, West

X-Lab

Young Women United

Senator MARKEY. We've hit the sweet spot. We have $87 billion
invested by the big broadband companies. We have half of all ven-
ture capital going into Internet and software companies. That’s
what you want. You want that kind of a dynamic. You want the
innovation over here, and you also want the deployment of
broadband. It is happening. There is no problem that needs fixing.

Commissioner Clyburn, has the Open Internet Order really made
broadband providers unprofitable? Is it really discouraging these
companies from investing billions of dollars in their networks?

Commissioner CLYBURN. All of the reputable figures that I've
seen say no, that an investment is occurring. As you mentioned,
venture capital money is flowing, and according to SEC filings,
where you are to identify if there are any issues or barriers when
it comes to a particular process or an action, there was no identi-
fication of the Open Internet being a negative when it comes to in-
vestment opportunities.

Senator MARKEY. So I'm going to fight very hard to protect those
privacy rules that are now on the books, and I'm going to fight very
hard to protect Net Neutrality. And, believe me, the 4 million
Americans who communicated in the last round on these Open
Internet issues are just going to be dwarfed by the number of peo-



46

ple out there who are going to concerned if privacy and competition
rules, Open Internet rules, are taken off the books.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Markey.

Senator Nelson wants to

Senator NELSON. Mr. Chairman, I've got another commitment
and I'm going to go. Since I was going to do cleanup, I will defer
that by submitting my questions, particularly to you, Chairman
Pai, for the record, and I would appreciate written answers to the
questions.

Chairman PAIL Yes, sir.

Senator NELSON. Thank you.

The CHAIRMAN. Thank you, Senator Nelson.

Senator Lee?

STATEMENT OF HON. MIKE LEE,
U.S. SENATOR FROM UTAH

Senator LEE. Thank you very much, Mr. Chairman.

Thanks to each of the Commissioners for being here. It’'s an
honor to be with you. This is my first FCC oversight hearing as a
member of the Commerce Committee, so I'm glad to have you here.

I wanted to begin my questions and remarks today by sharing
the words of a previous FCC Chairman, William Kennard, who
served, of course, under President Clinton. He wrote the following
in 1998. He said, “Our vision for the future of communications
must be a bold one. We must expect that in 5 years, there can be
fully competitive domestic communications markets with minimal
or no regulation. In such a vibrant, competitive communications
marketplace, the FCC would focus only on those core functions that
cannot be accomplished by normal market forces. As a result, the
traditional boundaries separating the FCC’s current operating bu-
reaus should no longer be relevant. In 5 years, the FCC should be
dramatically changed.”

Chairman Pai, I'll start with you. Tell me what you think about
the comments made by then Chairman Kennard, whether you
agree with them and whether we have arrived at a place like the
one he described?

Chairman PAl. Thank you for the question, Senator. I think
Chairman Kennard deserves tremendous credit that, at an early
age of the internet, he foresaw that there would be conversions and
that the FCC’s mission would have to adjust accordingly, and I
think that his impressions in a lot of ways about how the market-
place would adjust and how the Commission would have to adjust
along with it—obviously, the FCC has long labored under what are
known as silos, where we regulate certain companies depending on
how they are classified and what technology they use, for example,
and those traditional distinctions are increasingly becoming obso-
lete in the modern age.

So it’s one of the things that’s incumbent upon the agencies to
make sure that we keep abreast of the times, both with respect to
our substantive regulations, but also making sure that our staff are
tasked with defending the public interest in the most efficient and
appropriate way.
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Senator LEE. There’s a natural inclination in any government en-
tity to look to the preservation of the entity. There’s also an obliga-
tion, as these comments reveal, to serve the people, and, as he said,
we need free markets. We need market forces, and that doesn’t al-
ways cut in the same direction as expanding the power of the agen-
¢y in question.

Chairman PAI. That’s exactly right, Senator, and that’s why one
of the things that I've been focused on from the get-go has been
process reform, how to adjust the agency’s administration and oper-
ation to make sure that we give every one of the commissioners
and every one of our co-workers, the professional staff, the chance
to do what they do best, which is to defend the public interest.

Senator LEE. On that note, I was glad that my colleague, Senator
Young, brought up that issue earlier today, and I look forward to
working with him and with other members of this committee and
other members of the Senate to help move that forward. But as you
pointed out earlier, Chairman Pai, there are some things that the
Commission itself can do to initiate this process. In fact, as I un-
derstand it, the administration has agreed on such a plan or has
identified such a plan as kind of a priority. Do you intend to ini-
tiate this process?

Chairman PAI. That’s one of the issues that has been raised, 1
know, in the press, and so that’s one of the things that we’re going
to be looking at, and we’re obviously open to any suggestions or
ways to improve our operations. In the meantime, we’re going to
keep focused on the public interest and defending it as best we can.

Senator LEE. Thank you. I appreciate that. In its 2015 Open
Internet Order, the FCC claimed its unprecedented and sweeping
Title II reclassification was necessary because broadband providers,
to quote the order, “have the incentive and ability to limit,” close
quote, the openness of the internet, the extent to which it’s open.
Yet in the course of its nearly 400 pages within this Order, the
FCC failed to effectively prove that it was offering anything that’s
anything more, in my opinion, than a solution in search of a prob-
lem.

Commissioner O’Rielly, in the 2015 Open Internet Order, how
many times did the FCC refer to what an Internet Service Provider
may, could, might, or potentially do to block or degrade application
services or content? Could you offer a guess?

Commissioner O’RIELLY. I can’t give you an estimate of the num-
ber of times they did that, but it has been clear that these are pro-
phylactic remedies that they’ve reviewed—I didn’t support them,
obviously—and the court has said theyre prophylactic, so there
was no—they’re all forward-looking. They're all may, could, might,
along those lines. But I couldn’t give you an estimate of the exact
number.

Senator LEE. By our count, there were several hundred instances
in which this happened, and it looks even worse considering the
fact that the FCC’s chief economist at the time called the order an
economics free zone.

I've got more questions. I see I'm out of time, so I suppose I can
submit those for the record. Thank you very much. Thank you,
Commissioners.
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The CHAIRMAN. Thank you, Senator Lee, and I'll be happy to get
your questions in the record.
Next up is Senator Blumenthal.

STATEMENT OF HON. RICHARD BLUMENTHAL,
U.S. SENATOR FROM CONNECTICUT

Senator BLUMENTHAL. Thanks, Mr. Chairman, and thank you for
having this hearing.

Thank you for being here. We’re in an oversight hearing, so you'll
have to forgive us for not being completely congratulatory and non-
critical. I want to put in the record a number of materials, includ-
ing an editorial from the New York Times dated February 10, an
editorial from the Washington Post dated February 11, and a letter
from the Consumers Union written to our Chairman dated March
7.

[The information referred to follows:]

The New York Times—The Opinion Pages / EDITORIAL

AN ANTI-CONSUMER AGENDA AT THE F.C.C.
By THE EDITORIAL BOARD FEB. 10, 2017

As President Trump rushes to dismantle Obama-era rules that protect Americans,
he has an energetic helper over at the Federal Communications Commission. Its
new Republican chairman has started undoing policies of his predecessor that were
intended to make phone, cable and Internet service more fair and more affordable.

Ajit Pai, who was a commissioner before he became Chairman last month, is try-
ing to wipe away net neutrality rules put in place by Tom Wheeler, the former
chairman, to prevent broadband companies from creating fast and slow lanes on the
internet. Mr. Pai has scrapped a proposal to let people buy cable-TV boxes instead
of renting them at inflated prices from companies like Comcast. Many of Mr. Pai’s
moves would hurt the people who have the least power. For instance, he has backed
away from rules to lower the exorbitant rates for prison phone calls. And he has
suspended nine companies from providing discounted Internet service to poor people
through a program known as Lifeline.

Mr. Pai, who says the Wheeler-era regulations are burdensome, clearly favors
policies that serve the interests of large telecommunications companies.

Consider the net neutrality rules, which were put in place to prevent broadband
companies from giving preferential treatment to content from their affiliates or busi-
ness partners. Because only one or two cable and phone companies provide high-
speed Internet access to homes in most of the country, they can easily impose abu-
sive policies without fear of losing customers. Those businesses have tried to use
their power as Internet gatekeepers to demand that streaming companies like
Netflix pay them fees to deliver movies and TV shows to people who are already
paying for broadband. The regulations were upheld last year by the United States
Court of Appeals for the District of Columbia. If Mr. Pai now scraps them, he will
be helping big telecom companies at the expense of Internet users and smaller com-
panies without the deep pockets to pay broadband providers.

Mr. Pai wants cable companies to keep making a mint from renting cable boxes—
a revenue stream that totals nearly $20 billion a year. He seems unconcerned that
families across the country are being forced to spend an average of $231 a year on
those fees, when they would save money over the long run if they were allowed to
buy the boxes just as they purchase other electronic devices. In fact, Congress di-
rected the F.C.C. to do just that. Yet the commission is ignoring that law and allow-
ing this scheme to continue.

Mr. Pai is aiming right at the poor with his policies on prison phone rates and
discounted broadband service. Phone companies filed a lawsuit challenging rules
adopted during Mr. Wheeler’s tenure to cap prison phone rates, which had been as
high as $17 for a 15-minute phone call. There is simply no justification for those
rates. And by suspending companies seeking to offer discounted broadband service
through Lifeline, the F.C.C. will deprive children from poor households of the high-
speed Internet access they need to do homework. Mr. Pai says he is concerned about
fraud and says the affected companies were not properly vetted. But this isn’t the
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right way to root out abuse. The commission could, for example, subject companies
participating in the program to regular audits.

Congress created the F.C.C. to help all Americans obtain access to communication
services without discrimination and at fair prices. Mr. Pai’s approach does exactly
the opposite.

The Washington Post—The Post’s View e Opinion

THE FCC TALKS THE TALK ON THE DIGITAL DIVIDE—AND THEN
WALKS IN THE OTHER DIRECTION

Correction: An earlier version of this editorial incorrectly stated that the
FCC offered no immediate explanation for changes to its Lifeline program.
On the same day as the changes were made, the FCC released the order for
reconsideration and a news release about the action. This version has been
updated.

By Editorial Board February 11

IN HIS first speech in the role, Federal Communications Commission Chairman
Ajit Pai extolled the importance of bridging the digital divide between those who can
afford Internet access and those who cannot. Days later, though, he opened another
gap, this time between his words and his actions.

Mr. Pai used his inaugural remarks to express his commitment to “bring the ben-
efits of the digital age to all Americans.” Another early pledge to publish pending
FCC regulations in a pilot program geared toward greater transparency was equally
encouraging. But in a single Friday afternoon, the FCC took steps to undermine both
promises: It removed nine companies from the roster of its Lifeline program for low-
income broadband consumers, and it retracted four reports—two directly related to
the digital divide—from its record.

The FCC launched Lifeline in 1985 to make phone service more affordable for low-
income Americans by allowing them to purchase discounted services from partici-
pating carriers. In 2016, the FCC shifted its focus to broadband access, and as part
of that effort it began granting companies the right to enroll in the program nation-
ally. This move stitched up holes in a state-by-state patchwork of participants to
make the market everywhere more competitive. The nine companies booted from
Lifeline this month owed their status to the change.

Mr. Pai argues that the Lifeline designations were an Obama administration rush
job and that pulling them back affected only a small percentage of the more than
900 companies in the program. An FCC spokesman also noted that the retracted
reports remain in the former FCC chairman’s online archive, although they now
“have no legal or other effect or meaning.”

That’s all true. But critics are right to worry that Mr. Pai’s decisions may be the
first steps in crippling Lifeline. He has long expressed skepticism of the program,
citing concerns about fraud, although in a July 2016 congressional hearing on the
subject he admitted he had yet to uncover any. Already, Mr. Pai has called for a
hold on litigation in a court case challenging the FCC’s authority to approve compa-
nies for national Lifeline participation, and it is unclear whether the agency will
ever resume its defense in the case.

The revocation of the reports—one of the four focused on expanding WiFi net-
works in primary and secondary schools and libraries, and another on improving the
Nation’s digital infrastructure—only lends credence to concerns about Mr. Pai’s stat-
ed commitment to closing the digital divide. It certainly throws cold water on his
claims to transparency.

And these aren’t the only reasons to fear the FCC is headed in a disturbing direc-
tion. Mr. Pai has also expressed eagerness to roll back other Obama-era changes
to the agency that make for a freer and fairer Internet. That’s one area where we
can hope that, once again, he does not mean what he says.
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CONSUMERS UNION
March 7, 2017

Senator JOHN THUNE, Senator BILL NELSON,

Chairman, Ranking Member,

U.S. Senate Committee on Commerce, U.S. Senate Committee on Commerce,
Science, and Transportation, Science, and Transportation,

Washington, DC. Washington, DC.

Re: March 8, 2017 Oversight of the Federal Communications Commission Hearing
Dear Chairman Thune and Ranking Member Nelson:

Consumers Union, the policy and mobilization arm of Consumer Reports,! encour-
ages you to consider the following topics for discussion in advance of the Federal
Communications Commission (FCC) oversight hearing scheduled for March 8, 2017.
This hearing provides a unique opportunity to learn what newly-appointed Chair-
man Ajit Pai’s agenda is for the Commission, and whether his views on policy mat-
ters are aligned with the best interests of consumers.

Perhaps no other sector of the economy has been more dramatically transformed
in the past twenty-five years than telecommunications. Just a few decades ago,
telecom to the average consumer meant nothing more than picking up the phone
and calling someone, or maybe using a fax machine in the office. Only a select few
of us were dabbling with the Internet or sending e-mails.

Telecommunications in the early 21st century is all about connecting to the world
around us—with friends, strangers, movements, information, art, ideas, and more.
We can stream video via YouTube or Netflix, buy just about anything from Amazon
or eBay, book an apartment overseas via Airbnb, post updates and organize rallies
on Facebook, share photos on Instagram, hail a ride from a stranger via Uber or
Lyft, or have a face-to-face chat with a friend on our smartphones. When we encoun-
ter something we don’t know, we “Google it” or “look it up on Wikipedia” and sec-
onds later, we have our answer. Telecom today means we truly have the world at
our fingertips.

These advancements did not magically happen sometime since the mid-1990s.
Though both politicians and activists demanded an Internet “free” from regulation,
the fact is that government carefully tended the rise of a diverse Internet full of
choices—good choices—for consumers. By favoring competition over consolidation
and common sense rules of the road instead of unbridled commercialization, policy-
makers fostered a rich and robust telecommunications industry and a vibrant, Open
Internet that is changing our lives for the better every day.

Such smart decisions by government played a role and must continue to do so to
protect consumers in the new world of dizzying telecom inventions, and to guarantee
a fair marketplace where the next great idea can flourish. Increased consolidation
and industry calls for unwarranted deregulation pose challenges to the level playing
field that benefits consumers. We at Consumers Union recognize the crucial role the
FCC plays in the telecommunications sector, and we urge you to ensure the hearing
is an opportunity to raise the critical consumer issues we describe in detail below.

The Clear Need to Protect the FCC’s Broadband Privacy Rules

The FCC made history last October when it adopted consumer-friendly privacy
rules that give consumers more control over how their information is collected by
Internet service providers (ISPs). Said another way, consumers can decide whether
an ISP can collect a treasure trove of consumer information, whether it is a web
browsing history or the apps a consumer may have on a smartphone. We believe
the rules are simple, reasonable, and straightforward.

ISPs, by virtue of their position as gatekeepers to everything on the internet,
enjoy a unique window into consumers’ online activities. Data including websites
consumers visit, videos viewed, and messages sent is very valuable. Small wonder,
then, that ISPs are working so hard to have the FCC’s new privacy rules thrown
out, either through use of the Congressional Review Act or through the reconsider-
ation process at the Commission. But we should make no mistake: abandoning the

1Consumers Union is the public policy and advocacy division of Consumer Reports. Con-
sumers Union works for a fair, just, and safe marketplace for all consumers and to empower
consumers to protect themselves, focusing on the areas of telecommunications, health care, food
and product safety, energy, and financial services, among others. Consumer Reports is the
world’s largest independent product-testing organization. Using its more than 50 labs, auto test
center, and survey research center, the nonprofit organization rates thousands of products and
services annually. Founded in 1936, Consumers Reports has over eight million subscribers to
its magazine, website, and other publications.
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FCC’s new privacy rules is about what benefits big cable companies and not about
what is best for consumers.

Unfortunately, one of Chairman Pai’s first anticipated actions at the FCC is to
unravel these rules. Doing so would clearly be choosing corporations over con-
sumers. Chairman Pai said last week that he will seek to harmonize the FCC’s pri-
vacy rules with those of the Federal Trade Commission (FTC).2 Moreover, he
claimed consumers were “stripped” of the FTC’s privacy protections in 2015, when
ISPs were reclassified as common carriers under Title II by the FCC.3 Lacking is
any mention that the FCC made this change in order to secure the legal footing to
enact net neutrality rules. The Chairman also failed to mention the fact that the
FCC’s rules on broadband privacy were adopted to protect consumers’ privacy in the
wake of any losses experienced after reclassification.

Chairman Pai has indicated that he believes “jurisdiction over broadband pro-
viders’ privacy and data security practices should be returned to the FTC, the Na-
tion’s expert agency with respect to these important subjects,”* even though the
FTC currently possesses no jurisdiction over the vast majority of ISPs thanks to the
common carrier exemption—an exemption made stricter by the Ninth Circuit Court
of Appeals in last year’s AT&T Mobility case.®

This is such a poor solution that it amounts to no solution at all. For the FTC
to regain jurisdiction over the privacy practices of ISPs, the FCC would first have
to scrap Title II reclassification—not an easy task which would be both time-con-
suming and subject to judicial review, and jeopardize the legal grounding of the
2015 Open Internet Order. Congress, in turn, would have to pass legislation to re-
move the common carrier exemption, thus granting the FTC jurisdiction over those
ISPs who are common carriers. We are skeptical Congress would take such an ac-
tion. Finally, the FTC does not enjoy the same robust rulemaking authority that the
FCC does. As a result, consumers would have to wait for something bad to happen
before the FTC would step in to remedy a violation of privacy rights.

Though Chairman Pai’s remarks express concern over the “stripped” privacy
rights of consumers and the need to fill the “consumer protection gap created by the
FCC in 2015,” 6 this ignores the stark reality that the FCC did just that last October
by enacting strong rules which favor consumers over corporations. Chairman Pai
also fails to acknowledge that the FCC’s privacy rules are stronger than the FTC’s
guidelines. Any fondness for the FTC’s approach to privacy is merely support for
dramatically weaker privacy protections favored by most corporations.

There is no question that consumers favor the FCC’s current broadband privacy
rules. Consumers Union launched an online petition drive last month in support of
the Commission’s strong rules. To date, close to 50,000 consumers have signed the
petition and the number is growing. When asked last week to submit comments to
the FCC in opposition to industry’s petitions of reconsideration, just under 9,000
comments were filed in a matter of days. Consumers care about privacy and want
the strong privacy protections afforded to the them by the FCC. Any removal or wa-
tering down of those rules would represent the destruction of simple privacy protec-
tions for consumers.

We urge you to ask Chairman Pai and his colleagues how favoring the FTC’s ap-
proach to privacy enforcement is anything less than a weakening of the current FCC
broadband privacy rules, and to inquire about the many steps needed for the FTC
to exercise comparable jurisdiction over issues critical to consumer privacy.

At Risk: Net Neutrality and the 2015 Open Internet Order

Consumers Union has long been a champion of strong net neutrality rules to en-
sure non-discrimination of Internet traffic, and to prevent throttling or paid
prioritization of web content. We supported the adoption of the FCC’s 2015 Open
Internet Order and will oppose any attempt by Congress or the Commission to weak-
en or abolish the rules contained within the Order.

The 2015 Open Internet Order faces an uncertain future. Despite overwhelming
consumer support for net neutrality rules, many Republicans in Congress have
vowed to overturn the Order via legislation. At the FCC, Chairman Pai and Com-

2 Statement, Office of Chairman Pai, FCC Chairman & FTC Chairman on Protecting Ameri-
cans’ Online Privacy (March 1, 2017), hitps://www.fec.gov /document/fcc-chairman-ftc-chair-
man-protecting-americans-online-privacy

31d

41d.

5Federal Trade Commission v. AT&T Mobility LLC, xxx F. Supp. 3d xxx No.15-16585 (9th
Cir. 2016)

6 Statement, Office of Chairman Pai, FCC Chairman & FTC Chairman on Protecting Ameri-
cans’ Online Privacy (March 1, 2017), hitps://www.fec.gov /document/fcc-chairman-ftc-chair-
man-protecting-americans-online-privacy
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missioner O’Reilly dissented to the Order’s passage, and thus, many expect they will
act to dismantle it in the future.

In support of this position, Chairman Pai’s asserted that: “after the FCC em-
braced utility-style regulation, the United States experienced the first-ever decline
in broadband investment outside of a recession. In fact, broadband investment re-
mains lower today than it was when the FCC changed course in 2015.”7 His state-
ment suggests the FCC’s net neutrality rules are stifling investment into broadband
services. and therefore, the rules should be scrapped. However, thanks to an inves-
tigation of this claim by colleagues at Consumerist, we now know the facts do not
support Chairman’s Pai claim.

According to a February 28, 2017, Consumerist article, major broadband providers
including Comcast, AT&T, Verizon, CenturyLink, and Charter have all spent the
same or more on capital expenditures in 2016 since 2014—such spending does not
represent a decline in investment.®8 Broadband backbone providers also increased
their capital investments since the 2015 Open Internet Order was adopted. For ex-
ample, Level 3 Communications spent $1.33 billion in 2016, more than it spent in
either 2015 ($1.23 billion) or 2014 ($1.25 billion). Cogent Communications spent
$45.2 million last year, up from $35.6 million in 2015.2 Again, these are investment
increases, not declines.

We encourage you to ask Chairman Pai where the facts he cited came from with
regard to the historically low levels of broadband investment that he uses as a jus-
tification to scuttle the FCC’s net neutrality rules. We also ask you to investigate his
plans and thinking with regard to net neutrality.

Stemming Rising Cable Prices and the Rapid Growth of Unwarranted,
Company-Imposed Monthly Fees

More than six years ago, Charter Communications began charging a “broadcast
TV surcharge,” purportedly to recoup the rising costs of network programming re-
transmission consent fees negotiated with broadcasters. Other large pay-TV pro-
viders—e.g., Comcast, and Time Warner Cable (now owned by Charter)—followed
suit with their own “broadcast fee” in addition to other new charges, such as a “re-
gional sports fee” for sports channels that some consumers never even watch. Some
providers even add another “HD technology” fee. These fees are all in addition to
set-top box fees that pay-TV providers have been gouging consumers with for years.

Moreover, these add-on fees are tacked on top of the rates advertised to con-
sumers, and are typically shown on the monthly bill near or with government-im-
posed taxes and fees, misleadingly suggesting that they are also required by law.
Company-imposed fees cause consumer confusion, and more importantly, add up. A
sample cable bill from December 2016 lists the bundled services rate of $119.99 for
video programming and broadband internet. But then there’s an “AnyRoom DVR”
fee of $10, an “HD Technology Fee” of $9.95, a “Broadcast TV Fee” of $5, and a “Re-
gional Sports Fee” of $3. That’s almost $28 in add-ons in one month—nearly a 25
percent surcharge above the advertised base rate—that consumers are often un-
aware of when signing up for service.

To make matters worse, some of these company-imposed fees have increased dra-
matically since being introduced a few years ago, and were hiked again for 2017.
Taking a look at the same cable bill updated for February reveals a “Broadcast TV
Fee” of $7, and a “Regional Sports Fee” of $5—a 50 percent increase over what was
charged last year. So, the add-ons rose to $32 a month! This now represents more
than a 26 percent surcharge per month on top of the rate for what consumers be-
lieve they are paying for cable and broadband service. What better way to camou-
flage rate increases?

We agree with the FCC’s Consumer Advisory Committee’s (CAC’s) recommenda-
tion that pay-TV providers should provide consumers with the estimated dollar
amount of their total monthly bill that includes company-imposed fees and sur-
charges at the time service is initiated. Even better would be if pay-TV providers
did away with these arbitrary add-on fees altogether, and offered a competitive bun-
dled rate that fully represents the cost of programming consumers are purchasing.

7 Ajit Pai, Remarks Of Federal Communications Commission Chairman Ajit Pai At The Mobile
World Congress (speech, Barcelona, Spain, February 28, 2017), https:/ /www.fcc.gov | document /
chairman-pais-keynote-mobile-world-congress-barcelona

8 Chris Morran, FCC Chair Claims Broadband Investment At Historic Low Level Because Of
Net Neutrality; That’s Not What The Numbers Say, CONSUMERIST.COM (Feb. 28, 2017), http://
consumerist.com /2017 /02 /28 / fcc-chair-claims-broadband-investment-at-historic-low-level-be-
cause-of-net-neutrality-thats-not-what-the-numbers-say |

oId.
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We urge the Committee to ask what Chairman Pai believes should be done to stem
the proliferation of company-imposed fees and whether under his leadership, the FCC
will adopt the CAC’s modest, consumer-friendly recommendation.

Addressing the Punitively High Costs in the Set-Top Box Market

The Commission has a decades-old mandate to inject competition into the market
for devices that access and deliver multichannel video programming or pay-TV con-
tent—also known as the set-top box market. Titled “Competitive Availability Of
Navigation Devices,” Section 629 of the 1996 Telecommunications Act could not be
clearer:

The Commission shall, in consultation with appropriate industry standard-set-
ting organizations, adopt regulations to assure the commercial availability, to
consumers of multichannel video programming and other services offered over
multichannel video programming systems, of converter boxes, interactive com-
munications equipment, and other equipment used by consumers to access mul-
tichannel video programming and other services offered over multichannel video
programming systems, from manufacturers, retailers, and other vendors not af-
filiated with any multichannel video programming distributor.1©

The FCC has tried, on more than one occasion, to meet its obligations to open this
market to meaningful competition. But, those efforts have come up short for con-
sumers. For example, the CableCARD experiment barely made a dent in the pay-
TV providers’ lock on the set-top box market, and 99 percent of consumers still rent
a set-top box from their provider.!1

This common-sense reform is long overdue. It would directly benefit consumers
who currently have little, if any, choice but to rent a set-top box from their pay-
TV provider for months, and even years, in perpetuity. These costs add up: accord-
ing to data in the Federal Communication Commission’s (FCC) October Report on
Cable Prices, cable prices increased by nearly triple the rate of inflation in the past
twenty years.12 Liberating consumers from burdensome set-top rental fees—which
average more than $231 per household per yearl!3—is a critical and long-overdue
way to lower unnecessary costs currently reflected in cable bills.

Like the consumers we work alongside, we were disappointed when the Set-Top
Box Order failed to be enacted last year. We recognize the resistance from the pay-
TV and content industries whose multi-billion dollar stranglehold on the set-top box
market would finally have been disrupted had the FCC’s proposal succeeded. But
consumers have been waiting for almost twenty years for an option to view pay-
TV—content they have paid for—without having to fork over extra cash to rent a
set-top box. Unlocking the set-top box market is more than just a consumer benefit:
Federal law requires it.

We urge the Committee to ask Chairman Pai about his plan to follow the law and
open up the set-top box market in a way that would truly benefit consumers.

Ending the Harassment, Nuisance and Scams of Robocalls

Nearly everyone hates robocalls and it remains one of the top consumer com-
plaints we hear about at Consumers Union—we received more than 50,000 com-
plaints about unwanted calls since we started asking the question online last year,
and almost 750,000 consumers have joined our End Robocalls campaign which en-
courages major phone companies to offer free call-blocking tools to their consumers.
Consumers Union also works to defend the laws protecting consumers from un-
wanted robocalls like the Telephone Consumer Protection Act (TCPA). Although the
TCPA has been on the books for more than twenty-five years, the increase in un-
wanted calls, including fraudulent and scam calls, has reached record levels and is
only growing. Consumers have every right to be frustrated, annoyed, and skeptical
whether the government or the phone companies can help.

10See 47 U.S.C. §549 (codifying section 629 of the Telecommunications Act of 1996)

11Press Release, Senator Ed Markey of Massachusetts, Markey, Blumenthal Decry Lack of
Choice, Competition in Pay-TV Video Box Marketplace (July 30, 2015), http://www.markey.
senate.gov | news | press-releases | markey-blumenthal-decry-lack-of-choice-competition-in-pay-tv-
video-box-marketplace

12 Steven Lovely, Cable Prices Have Risen Faster Than Inflation For Each Of The Past 20
Years, CORDCUTTING.COM (Oct. 31, 2016), http:/ /cordcutting.com | cable-prices-have-risen-faster-
than-inflation-for-each-of-the-past-20-years

13Press Release, Senator Ed Markey of Massachusetts, Markey, Blumenthal Decry Lack of
Choice, Competition in Pay-TV Video Box Marketplace (July 30, 2015), http://www.markey.
senate.gov | news | press-releases | markey-blumenthal-decry-lack-of-choice-competition-in-pay-tv-
video-box-marketplace
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The FCC stepped up last year, and former Chairman Wheeler called on the top
phone companies to provide “robust” call-blocking technology to their customers at
no charge. At Wheeler’s request, more than thirty companies joined the Robocall
Strike Force (RSF), led by AT&T’s CEO, Randall Stephenson, to work together on
solutions including call-blocking applications and anti-spoofing measures (caller-ID
spoofing is where an incoming call’s true identity is masked as a recognizable num-
ber or local area code). The RSF most recently convened in October of last year, and
planned to meet six months later, in this coming April. At this time, we are uncer-
tain if Chairman Pai plans to host the work of the RSF at the Commission.

We are encouraged that Chairman Pai announced the inclusion of an anti-spoof-
ing proposal to the FCC’s March Open Meeting agenda. Under this measure, compa-
nies will be afforded greater freedom to block spoofed robocalls. Consumers Union
supports action by the FCC to combat caller-ID spoofing, and we will continue to
work with the Commission to reduce and eliminate robocalls, fraudulent or other-
wise.

We suggest asking Chairman Pai if he plans to host a future meeting of the
Robocall Strike Force, so it may continue its important work on behalf of consumers
with the FCC’s support and cooperation. We also suggest asking whether he will
push phone companies to promptly provide their consumers free, advanced robocall-
blocking tools so that they can protect themselves from unwanted calls and
scammers.

We close with a note of appreciation for holding this important hearing overseeing
the work of the FCC. Consumers deserve to know whether the Commission is work-
ing to create a telecommunications marketplace that promotes their interests and
protects their pocketbooks. We stand ready to work with you, your fellow Senators
on the Commerce Committee, and other stakeholders to address the issues we iden-
tified to help ensure all consumers have reliable access to affordable products and
services, and are empowered to participate fully in the modern-day telecommuni-
cations marketplace.

Respectfully submitted,

JONATHAN SCHWANTES, LAURA MACCLEERY,
Senior Policy Counsel. Vice President of Consumer Policy
& Mobilization.

cc. Members of the U.S. Senate Committee on Commerce, Science,
and Transportation

Senator BLUMENTHAL. I want to ask you, first, with respect to
the Time Warner-AT&T merger, your standard is a different one
for reviewing mergers, in fact, taking account of the public interest.
The parties have structured this deal so as to escape your review.
The term of the day sometimes is rigged to escape your review, but
I don’t want to use that pejorative. Could you commit to the Com-
mittee that you will prepare an analysis based on the public inter-
est standard of this merger?

Chairman Pa1. Well, Senator, the FCC would only apply the pub-
lic interest standard to the merger if it were before us.

Senator BLUMENTHAL. I know that. But I'm asking you to do the
analysis. You can say yes or no. Either you’ll do it or you won’t.

Chairman PA1. Oh, Senator, do you mean prepare the public in-
terest analysis to submit to Congress?

Senator BLUMENTHAL. To submit to the Committee.

Chairman PAI1. My only hesitation is that to the extent that there
is no license transfer, there would be no facts before us to review,
and so we wouldn’t be able to opine with any expertise on what the
transaction

Senator BLUMENTHAL. Well, if the parties were willing to submit
facts to you.

Chairman PAI. Senator, if it’s okay, I'd be happy to take it back
and speak to our General Counsel’s Office to see what the require-
ments are with respect to that and get back to you.
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Senator BLUMENTHAL. OK. In the time so far that the Trump ad-
ministration has been in office, you’ve, unfortunately, unwound
many of the rules and regulations that, in my view, were designed
to protect consumers. You've undone the enhanced transparency
rules that ensure broadband ISP consumers know what type of
service they’re getting. You’ve withdrawn proposed reforms of the
business data service market and pay TV set-top box market that
would have saved consumers money. You've moved to block com-
monsense broadband privacy rules. You’ve undermined critical pro-
grams like Lifeline and E-Rate, and you’ve backed away from rules
that lower the exorbitant rates for prison phone calls, as a number
of my colleagues have remarked.

I'm not really interested in what you've communicated with the
Trump White House, but it does seem that you have adopted the
playbook of diminishing rules that protect consumers and fur-
thering the interest of big businesses. I'd like to know from you
what possible rationale there can be for enabling cable companies
to continue profiting by renting cable boxes—$20 billion a year in
revenue to them—rather than permitting them to own those boxes
when they could save money—$231 every year per family—espe-
cially after, in my view, the Congress has directed you to enable
them to own those boxes.

Chairman PA1. Thank you for the question, Senator. I believe, as
I think many millions of Americans agree, that the right solution
to this problem is not to double down on the 1990s technology of
the set-top box but it’s to eliminate the box. So, in my view, the
FCC would have been better off, looking forward, trying to figure
out how to eliminate this hardware that simply adds cost and in-
creases inconvenience for consumers and embrace the more app
space approach, for example, that consumers use.

Part of the concern I had with the set-top box proposal of my
predecessor was one that was shared by Commissioner
Rosenworcel and others on the Commission, and that’s part of the
reason why we preferred to look forward, so to speak, in terms of
our regulatory approach as opposed to getting mired in some of the
more intricate legal and policy quagmires of the previous approach.

Se‘z?nator BLUMENTHAL. So you’re unwilling to review your posi-
tion?

Chairman PA1. Well, Senator, obviously, we’re always happy to
review our position based on new facts and evidence that is placed
before us. But we’d like to move forward for consumers rather than
backward.

Senator BLUMENTHAL. Let me ask you on Net Neutrality—I as-
sume that you are aware and will follow the obligations under the
APA that you would have to begin a new rulemaking procedure if
you were to modify the Net Neutrality rule.

Chairman PAI. Senator, for any action that the FCC takes, as
long as I am Chairman, we will comport with the Administrative
Procedure Act, the Communications Act, and any other legal re-
quirements that might be pertinent.

Senator BLUMENTHAL. My time has expired, and if I can engage
in another round, I will. But I want to yield to my colleagues.

The CHAIRMAN. Well, thank you, Senator Blumenthal.

Next up is Senator Heller.
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STATEMENT OF HON. DEAN HELLER,
U.S. SENATOR FROM NEVADA

Senator HELLER. Mr. Chairman, thank you, and thanks for hold-
in(g1 this hearing. I want to thank the commissioners for being here
today.

I want to begin by thanking the Chairman for some of the
changes that you’ve made on how the Commission operates so that,
frankly, there’s more transparency and openness in your process.
Things like releasing the text of an Order before it’s voted on—I
think that’s pretty fundamental. But I was always amazed that
your predecessor didn’t think that that was necessary. But I do
think it’s also important that Congress codify some of these
changes in legislation so that the FCC maintains an openness from
one administration to the next.

Mr. Chairman, are there any other process reforms right now at
the FCC that you’re contemplating implementing?

Chairman PAIL I think there are a number, Senator. Thank you
for the question, first off. Senator—Congress—Commissioner
O'Rielly—I keep giving you a promotion. Commissioner O’Rielly
has outlined several dozen of them, and we are certainly looking
at some of those.

I've proposed a number of them, going back to 2013, for example,
a very simple one: creating an online dashboard so that anyone, a
Member of Congress, a member of the American public, can see
how many consumer complaints are pending at the Commission or
how many petitions for reconsideration are pending, what’s the
meantime to disposition. Those kinds of basic facts, I think, would
be helpful for people to know.

There are a lot of things that we can do, and we’re committed
to doing them as soon as we can if we can spare the bandwidth,
so to speak.

Senator HELLER. Commissioner O’Rielly, I know that this has
been an important issue for you.

Commissioner O’RIELLY. Very much so. Thank you for the ques-
tion. Commissioner—Chairman Pai—not to demote you

[Laughter.]

Commissioner O’RIELLY.—has been wonderful in leading a num-
ber of efforts in reforming our internal processes. There are more
ideas. I've put together 25. We probably have a good 17 to go, and
I've been creating new ones on a weekly basis.

Delegating authority is an important issue to my colleagues.
We're trying to figure out how to un-delegate issues that have been
sent down to the staff to make decisions. I counted last year that
nine times as many items were done by staff than were voted on
by commissioners, and we’d like the right and ability to vote on
some of those without delaying or disrupting the process.

Another idea that I've put forward that I think is important is
to include sunsets in our rules, automatic sunsets, so that we
would be forced to review the item, not to necessarily get rid of the
rules, but an opportunity for a fresh look at them every couple of
years, whether they stay on the books. A number of rules have out-
lived their longevity. We have a couple of procedures to deal with
them, but they aren’t getting a full review, in my opinion.

Senator HELLER. Thank you, Commissioner.
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Chairman, you were in Carson City a couple of years ago, and
I certainly do appreciate you spending some time in Nevada. We've
had a discussion on this particular issue, and I want to share some
statistics with you. These statistics come from a range of sources,
the FCC, the wireless industry groups, Department of Commerce,
Pew Research—we can go down that list.

It says here that 99.9 percent of Nevadans have access to mobile
broadband service. It also says that 98 percent of Nevada has ac-
cess to wireline service. You know, I really question these kinds of
numbers and these kinds of statistics. Just briefly, Nevada is
110,000 square miles, and I know that probably 85 percent of them
live within 10,000 square miles. So we've got 100,000 square miles
out there that are quite rural.

I'll give you an example. We have a county commissioner in a
county called Eureka. He’s also the state veterinarian, and he also
is a rancher. So in a conversation with him, he’s constantly car-
rying two phones along with him, hoping that one or the other has
service. And, obviously, when he has problems or issues as a state
veterinarian, if he doesn’t have access, clearly, that could become
a problem.

Not only that, but he’s had opportunities where he could have
called in a public—or a fire. Several times, where a public lands
fire broke out on the range lands, and he just didn’t have access
to let the emergency crews—so I think that does pose a public safe-
ty risk. In my view, I think we need to cut red tape and bureauc-
racy that delays the deployment of this, lift regulatory burdens
that prevent investment, and find ways to have access to unserved
and underserved areas.

Now, you and I agree on this. This isn’t anything that is new.
I've been championing these policies since I've been on this com-
mittee and have even written legislation. I'll continue to do so as
we go forward. But do you have any ideas on what we can do to
speed up deployment in these areas?

Chairman PAI. Absolutely, Senator, and in response to Senator
Cortez Masto, one of the things that would be critical in Nevada
would be speeding up the deployment on or adjacent to Federal
lands, because I know Nevada is disproportionately constituted
with Federal land. Another thing would be making sure that
wireline deployment is—the business case for it is easier, and that
involves, in some cases, you know, dig-once or other policies like
that that would enable Nevadans to get access.

Another piece of it could be fixed wireless, getting more spectrum
into the commercial marketplace to enable fixed wireless providers
who are doing a terrific job providing connectivity in some areas
where fiber simply is not economical to deploy. I mentioned that I
saw some of that outside of Reno, and I think there’s great poten-
tial there, too.

To me, to be honest, I don’t care what technology is used to con-
nect folks in Nevada. We want to bring all of them to bear in the
most fiscally responsible way possible to make sure that they, like
every other American, have access to the network.

Senator HELLER. Chairman, if an infrastructure bill includes
broadband, which I certainly hope it does, how could you deploy
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that? How could you make sure that the funding mechanism gets
to the right place, where it’s needed the most?

Chairman PAI I think if Congress saw fit to include it in the in-
frastructure plan, my humble suggestion would be to allow some of
that money to be channeled into the FCC’s existing programs, with
respect to Universal Service Fund distribution, because we’ve got
a pretty good program that we administer to allow rural carriers
and others to deploy some of these networks. So instead of having
to reinvent a wheel or create a new agency, you could use the exist-
ing mechanisms administered by our professional staff, who are
terrific, to get the biggest bang for the buck, so to speak.

Senator HELLER. Thank you very much.

Mr. Chairman, thank you, and to the Commissioners, thank you
very much for being here today.

The CHAIRMAN. Thank you, Senator Heller.

Senator Cantwell?

STATEMENT OF HON. MARIA CANTWELL,
U.S. SENATOR FROM WASHINGTON

Senator CANTWELL. Thank you, Mr. Chairman, and thank you to
the Commissioners for being here.

Chairman Pai, I wanted to ask you about media consolidation.
Obviously, we’ve just been through this time period that if we
needed an advertisement for why we needed to have diverse
sources of media, this is it. So I wanted to get your thoughts on
the cross-ownership issue of TV stations, radio stations, owning
newspapers in the same markets, and what direction we should be
going in.

Chairman Pal. Thank you for the question, Senator. In some
cases, our media ownership rules have been on the books for sev-
eral decades, and so the FCC continually has to determine if they
remain in the public interest in the current year. One of my con-
cerns, especially in smaller markets, is that as newspapers and
broadcast TV and radio stations are struggling and a lot of them
are going out of business, are there ways that we can help them
stay in business and do what they do best, which is cover local
news. And if it is more efficient for them to be able to distribute
that news—collect news together and distribute it on different plat-
forms, that could help them stay in business and provide a vital
source of information for localities.

Obviously, there are other considerations as well in terms of con-
solidation that we have to take into account, and so that’s going to
be part of what we’re discussing in the media ownership context.

Senator CANTWELL. So in the context of media consolidation,
would you say that you are aggressive or neutral or, you know,
negative on making sure that further consolidation happens?

Chairman PAIL. Well, not to be glib, Senator, but I can’t really de-
scribe an adjective. What I can tell you is that I firmly believe that
our rules should match the realities in the marketplace that we're
in, and that includes making sure that we take account of the state
of the industry, the market structure, and the like to ensure that
there’s a competitive vibrant marketplace that serves consumers.

Senator CANTWELL. Well, I'm looking at your record, and this is
why I'm concerned, because in March 2013, you voiced support for
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pursuing a resolution of disapproval against the FCC’s media own-
ership rule and urged further consolidation, and you called for a
public vote on the FCC media ownership rules that would have ac-
tually increased media consolidation. So now that you’re the Chair,
we really want to understand this and understand where you're
going.

One of the things I think would help in this is—because we've
had a lot of dialog here as a committee, and, obviously, the Com-
mittee has changed over a long period of time as we have watched
this issue. The FCC does have a data collection of information, so
the 2015 data about this issue has not been released. So will you
commit to making sure that you won’t do anything ahead of pub-
lishing this data and publishing it in 2017 before any changes are
proposed in media consolidation?

Chairman PAI. Senator, to be honest, I'm obviously just 6 weeks
on the job, and I haven’t yet had occasion to look at the status of
that 2015 or 2016 data collection. But I'd be happy to work with
you on that.

What I can say, however, is that based on the evidence that’s al-
ready in the record, we know, for example, that there’s literally no
evidence to support the newspaper-radio cross-ownership, and ev-
erybody has conceded that. The Third Circuit Court of Appeals has
told us that some of these regulations are no longer necessary. So
we want to make sure that, based on whatever the facts on the
record are, we take the appropriate action that’s consistent with
the court’s instructions.

Senator CANTWELL. Great. So there is what’s called Form 323, so
it’s an FCC tool

Chairman PAI Right.

Senator CANTWELL.—and that’s about data on ownership. We
want to make sure that people are complying with it, that you're
getting the information, that we’re getting the information, and
that we’re reviewing it. We definitely want to have many voices in
the market, and, obviously, we have a different thing that’s going
on here, which is the entire transitioning of, you know, the sector
and the industry and how it moves.

I'm always telling my staff there’s a reason why Ma Bell doesn’t
exist anymore. But the problem is everybody says, “Who’s Ma
Bell?” You know, there has been that much transition and young
people—so what we want to make sure we're getting right is that
while we’re talking about the transformation of what’s happening
in the newspaper industry, we don’t confuse it with, oh, we must
allow consolidation, because if you allow consolidation, then they’ll
have resources. We want them to flourish, as you were saying, on
many platforms and not have a very hierarchical structure where
one entity owns all the media and owns all the discussion. We
want many resources and information.

So if you will help us take the steps to ensure that these broad-
casters are accounting for the ownership and then share that data
with us before you guys make a decision, that’s what we’re after.

Chairman PAI1. Absolutely. Just as in the wireline context, with
respect to Form 477, when it comes to Form 323, we want to make
sure that we've got accurate data as well. That’s the predicate, ob-
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viously, for the FCC making an informed decision, and so we’d be
happy to work with you going forward.

Senator CANTWELL. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Cantwell.

Next up is Senator Hassan.

STATEMENT OF HON. MAGGIE HASSAN,
U.S. SENATOR FROM NEW HAMPSHIRE

Senator HASSAN. Thank you, Mr. Chair, and thank you to all the
witnesses for being here. I really have appreciated this discussion.
I'm also new to the Committee and new to some of these issues,
so I appreciate it very much.

Mr. Pai, thank you for meeting with me prior to today’s hearing,
and I really look forward to working with you. I'm pleased that on
the national level, we have committed to ensuring that our first re-
sponders reap the benefits of new technologies by providing them
with a public safety network known as FirstNet. If done correctly,
this will ensure seamless communication for public safety all over
the country, enabled with the latest data, video, radio, and wireless
capabilities possible.

As you know and as we’ve discussed, New Hampshire is a state
with unique connectivity challenges given our rural areas and our
mountainous terrain. I'll take my mountains over West Virginia’s.
No offense to my West Virginian colleagues. But companies in the
Granite State have been exploring alternatives to the national plan
so that they can keep all options on the table and make the best
decisions for our state when the time comes, and it’s something you
and I just discussed.

Procedurally, once a state decides to opt out of the national net-
work, their proposal will have to be reviewed and approved by the
FCC. And as I understand it, you have an open proceeding on this
at the Commission right now. Folks in my state have raised con-
cerns that they will only have one opportunity to get their proposal
right. If the FCC declines it, their reading of the statute is that
they have no opportunity to revise and resubmit, which seems not
a particularly good way of moving forward, from my perspective. As
a former Governor, I feel a state deserves to learn where they fell
short and be given a second opportunity to comply within reason.

So what are your thoughts on this, and what, specifically, will
you do as head of the FCC to ensure that states are given a fair
shake when it comes to making decisions about opting out?

Chairman PAIL. Thank you for the question, Senator, and for the
generous hospitality you extended to me during our visit. With re-
spect to FirstNet, the FCC’s rule, as you know, is a somewhat nar-
row one, which is to facilitate interoperability between the national
network and the state network for any states that choose to opt out
or seek to opt out. The FCC, as you mentioned, proposed rules last
year to try to flesh out what our role should be.

Now, the legislation, as I read it, does state that once the FCC
makes a determination that it will not approve an application, that
decision is final. But I believe, personally, that opt-out states
should have a full and fair opportunity, like any applicants to the
FCC, to make sure that they have a fair chance to present their
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casek that their network will interoperate with the national net-
work.

So I hope that they will have the opportunity to amend or to
modify, in consultation with us, their application, should their ap-
parent plans seem to conflict with the interoperability mandate
that we've got.

Senator HASSAN. Thank you. Again, a question to Chairman
Pai—and, Mr. Chair, if there’s no objection, I'd like to enter a re-
cent opinion piece by former FCC Commissioner Michael Copps
into the record. It’s titled “It’s Urgent that Ajit Pai Voices His Sup-
port for a Free Press” and was published in The Hill on Monday.

The CHAIRMAN. Without objection.

Senator HASSAN. Thank you.

[The information referred to follows:]

The Hill

IT’S URGENT THAT AJIT PAI VOICES HIS SUPPORT FOR A FREE PRESS
By Michael Copps, Opinion Contributor—03/06/17 08:40 AM EST

No citizen should be denied the news and information needed to participate in our
democracy. Our freedoms of speech and expression are inextricably linked to free-
dom of the press and an uninhibited, competitive, and vibrant marketplace of ideas.
But freedom of the press is in jeopardy from a president who repeatedly calls our
media “the enemy of the American people,” and by others in government who are
failing in their duty to protect our liberties.

The new chairman of the Federal Communications Commission, Ajit Pai, has been
an eloquent spokesman for freedom of the press. I'm confident he agrees that we
should not foreclose any points of view unless they pose a threat of violence. Just
last year, he said, “I think it’s dangerous, frankly, that we don’t see more often peo-
ple espousing the First Amendment view that we should have a robust marketplace
of ideas where everybody should be willing and able to participate.”

No one person—not even the president—should have a monopoly on our national
discourse. Pai also once said, “In my view, anyone who has the privilege of serving
at the FCC—any preacher with a pulpit, if you will—has the duty to speak out
whenever Americans’ First Amendment rights are at stake.”

The FCC is an independent agency of the U.S. Government, created by Congress
to ensure our Nation has a world-class communications system that is available and
affordable to everyone. The commission is the country’s primary authority for en-
forcing communications law. It also provides public interest oversight for tele-
communications and promotes technological innovation.

America’s First Amendment rights are clearly in peril. When the President of the
United States calls journalists enemies of the American people, when his top advi-
sors call journalists “the opposition party” and promise that the President’s battle
with the press will only “get worse,” when the White House press secretary bars
journalists from official briefings, every citizen should be alarmed.

Surely the media have much room for improvement. The consolidation, commer-
cialization, and “skim the surface” journalism that mark much of contemporary
journalism do not serve us well. The FCC could help fix that, but not by going down
the road the president is racing. Declaring the press the enemy and cutting off its
legs is exactly the wrong way to go. Self-government only works when people are
Sélfﬁciently informed. The First Amendment must not fall victim to the Trump pres-
idency.

Unfortunately, the pulpit to protect the press can also be a platform to suppress
it. Some presidents, like Richard Nixon, sought to use the FCC to punish those exer-
cising First Amendment rights. We can never let that happen again.

Appointed to the FCC chairmanship by President Trump, Chairman Pai is in a
difficult situation. But this is a time requiring a “profile in courage.” Three years
ago, then-Commissioner Pai said, “The government has no place pressuring media
organizations.” Chairman Pai needs to repeat that now, from his new position of au-
thority. His voice would be heard around the Nation. And it would let the new ad-
ministration know that the FCC is both independent and determined to do its duty.

I don’t believe the election changed Pai’s convictions. I certainly hope not. I hope
he agrees with me that the Constitution is not a partisan issue. When good people
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stay silent, bad things happen. We must not let censorship, whatever its source,
win. Mr. Chairman, we need to hear from you now.

Michael Copps (@Coppsm) served as a Democrat on the Federal Communications
Commission from 2001-11, and as acting chairman for a period in 2009. He is a
special adviser for Common Cause, a nonprofit group in Washington, D.C.

The views expressed by contributors are their own and are not the views of The
Hill.

Senator HASSAN. Chairman Pai, in this piece, former Commis-
sioner Copps quotes you as saying—and here’s his quote of you—
“In my view, anyone who has the privilege of serving at the FCC,
any preacher with a pulpit, if you will, has the duty to speak out
whenever Americans’ First Amendment rights are at stake.” And
you agree that’s a quote of yours?

Chairman PAI. That is correct.

Senator HASSAN. And I note that your official biography says
that you’re an outspoken defender of First Amendment freedoms.
So there has obviously been over the course of recent months clear
tension between members of our nation’s press and the current ad-
ministration, and Senator Udall asked you a question a little while
ago, just asking you whether you agreed or not with the statement
that the media is the enemy of the American people.

It seemed to me that you kind of declined to answer that, and
I'd just like to give you another chance, because it seems to me if
you're an outspoken defender of the free press, that should be a
pretty easy question for you.

Chairman PAI. Senator, to the contrary. As I said to your prede-
cessor, I agree that every American has a full and fair opportunity
to exercise and enjoy the rights protected by the First Amendment
to the Constitution, and I've consistently spoken out about that in
the context of the 2014—or 2013, rather, critical information needs
study that the FCC was

Senator HASSAN. So yes or no? Do you agree with the statement
that the President made that the media is the enemy of the Amer-
ican people?

Chairman PAI1. Well, Senator, there’s a larger political debate
here that I don’t want to weigh into. All I can tell you is that I
personally believe that every American enjoys the First Amend-
ment freedoms that he or she is granted under the Constitution.

Senator HASSAN. Thank you. I wish your answer had been a lit-
tle different. I'm out of time. Thanks.

The CHAIRMAN. Thank you, Senator Hassan.

Senator Gardner?

STATEMENT OF HON. CORY GARDNER,
U.S. SENATOR FROM COLORADO

Senator GARDNER. Thank you, Mr. Chairman.

Thank you to the witnesses for your time and testimony today.
I appreciate your service, particularly the work that you do with
this committee and a very long hearing that you’re patiently an-
swering a number of questions through, so thank you very much
for that.

Chairman Pai, it’s great to see you in your new position. Con-
gratulations again on your appointment as Chairman, and your re-
nomination as Commissioner as well.
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As you, Commissioner O’Rielly, and Commissioner Clyburn have
heard me discuss before, we’'ve had two orphan counties in Colo-
rado, in southwestern Colorado, that were receiving satellite broad-
casts of New Mexico television instead of Colorado television. I'd
like to thank all of you at the Commission as well as the Media
Bureau for your decision to grant La Plata County’s market modi-
fication petition. Thank you. It’s a huge development for Colorado
that puts my constituents in the southwest one step closer to ac-
cessing in-state television broadcasts. So thank you very much for
your work on that.

The other county in the southwest corner, Montezuma County,
intends to file a very similar petition for market modification, and
I would just like your commitment that the Commission will work
expeditiously to consider that request as well when filed.

Chairman PAIL Senator, with the caveat that, obviously, any con-
sumers who are forced to watch Denver Broncos football are being
burdened, nonetheless, we will give the appropriate treatment to
Montezuma’s application.

Senator GARDNER. Now, Mr. Chairman, I'll remind you where
Kansas’ water comes from.

[Laughter.]

Chairman PAI If I could revise and extend my remarks, Senator,
that would be appreciated.

Senator GARDNER. Thank you. Chairman Pai, I've seen that ini-
tial comments are due today for the Commission’s—and, by the
way, in the last question, I think every Commissioner was agreeing
affirmatively, so thank you. I've seen that initial comments are due
today for the Commission’s December public notice regarding
streamlining deployment for small cell wireless infrastructure. Re-
ducing barriers to the siting and deployment of such infrastructure
is critical to ongoing wireless buildouts and to the future growth
of 5G wireless service.

Can you commit that the Commission will pursue a thorough re-
view and timely consideration of siting and deployment issues?

Chairman PAI. Absolutely, Senator. We will do that.

Senator GARDNER. Thank you, Mr. Chairman. Commissioner Pai,
again, there are many regions of my state that do not have access
to adequate broadband service and remote areas of my state with-
out any access to broadband at all, and I appreciate the time that
you have spent in Colorado traveling with me up and down the
front range and other areas of Colorado.

One of the most important goals of our national telecommuni-
cations policy should be to close the urban-rural broadband divide.
There are many technologies that could help in this effort, includ-
ing fiber and wireless service, among others. But I'd like to know
if you believe that satellite could also help close the urban-rural di-
vide?

Chairman PAI. Senator, I do. I think a lot of satellite companies
have been very innovative in boosting the speeds that their services
are capable of providing and reducing the latency, which allows
them to be much more competitive with their terrestrial brethren,
and it’s part of the reason why in the context of the Connect Amer-
ica Fund reforms we wanted to make sure that we didn’t put a
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thumb on the scale of one technology like fiber to the exclusion of
all others.

As I said in response earlier to a question, we want all these
technologies to be brought to bear and let the consumer decide for
himself or herself which one best suits the needs of the people.

Senator GARDNER. Thank you, Chairman Pai.

Commissioner O’Rielly, same question. Do you believe satellites
can play a role in closing the urban-rural divide?

Commissioner O’RIELLY. Absolutely. I want to make sure that
satellite has a fair chance to compete for all of the programs that
we have at the Commission. I worry and sent to them in a recent
item that I thought it was a little tilted toward fiber instead of sat-
ellite. I think we want to give everyone—every different tech-
nology—I believe in technology neutrality. I think it’s a core prin-
ciple of the Commission and should be in our decisions.

Senator GARDNER. Thank you very much.

Chairman Pai, I just want to echo something that Senator Wick-
er had said earlier today. I appreciate the work that you and the
Commission did on the Mobility Fund Phase 2 to ensure that rural
areas are not left behind when it comes to mobile wireless service.
I also want to support the Commission’s decision to include a chal-
lenge process for Form 477 data and will be closely watching the
comments on that proceeding as well. But thank you for agreeing
with—or the work you did during your conversation with Senator
Wicker. I wanted to highlight that as well.

Senator Heller was here talking about carrying two cell phones.
I think the state veterinarian in Nevada had to carry two cell
phones. I look at the maps, and I see the maps where I live in east-
ern Colorado, and I'm only supposed to be able to—would only need
to carry one phone, but in a lot of those eastern areas, we need two
phones as well, so thank you—eastern Colorado area. So thanks
very much.

Chairman PAI Thank you, Senator.

The CHAIRMAN. Thank you, Senator Gardner.

Next up is Senator Cruz.

STATEMENT OF HON. TED CRUZ,
U.S. SENATOR FROM TEXAS

Senator CRUZ. Thank you, Mr. Chairman.

Commissioners, thank you for being here. This is an important
and exciting time at the Commission, and I congratulate the Chair-
man on your new appointment and look forward to working closely
with you as you continue to implement innovative policies at the
Commission to expand competition, to create an environment
where jobs and economic growth can flourish, and to empower con-
sumers.

Chairman PAI1. Thank you, Senator.

Senator CRUZ. My top priority in the Senate is economic growth.
Jobs and economic growth are consistently the number one concern
I hear from Texans. In my view, the biggest regulatory threat to
economic growth on the internet is posed by the FCC’s Open Inter-
net Order, and as Commissioners are well aware, I have been out-
spoken as an opponent of that order.
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I believe that regulating the Internet as a Title II public utility
is contrary to the text of the law and was an illegal power grab,
and I also believe it is dangerous. The internet has flourished be-
cause it has been an environment free of the meddlesome and bur-
densome regulation, enabling entrepreneurs to experiment, to inno-
vate without seeking prior approval of government regulators. In-
deed, I have called the so-called Net Neutrality Rule “Obamacare
for the internet,” and I will note that the results have not been en-
couraging.

In a 2015 op-ed entitled “This Is How We Will Ensure Net Neu-
trality,” former Chairman Wheeler wrote when referring to Title II
that, “All of this can be accomplished while encouraging investment
in broadband networks. To preserve incentives for broadband oper-
ators to invest in their networks, my proposal will modernize Title
II, tailoring it for the 21st century in order to provide returns nec-
essary to construct competitive networks.”

Now, I'm always concerned when a government official is trying
to determine how to regulate the profits and incentives of private
companies. But a recent 2016 Domestic Broadband Capital Ex-
penditure Survey conducted by Hal Singer shows that, “Of the 12
firms in the survey, eight experienced a decline in domestic
broadband CapX relative to 2014, the last year in which the ISPs
were not subject to the common carrier regulations. Across all 12
firms, domestic broadband CapX declined by $3.6 billion, a 5.6 per-
cent decline relative to 2014 levels.” A regulatory regime that is re-
ducing the investment in broadband is not a regulatory regime that
is looking out for the interest of consumers.

Chairman Pai, what is your view on the Open Internet Order
and how the Commission should deal with that Order?

Chairman PAIl. Thank you for the question, Senator. I favor a
free and open internet. I think that the internet, as it has devel-
oped, has been one of the greatest free market innovations in his-
tory, and it has developed—and thanks in part to light touch regu-
lation that started in the Clinton administration on a bipartisan
basis and continued thereafter for about two decades, and it has
produced tremendous benefits for the American people, both as con-
sumers and as entrepreneurs.

My concern is with the particular legal framework that the FCC
adopted to regulate the internet, and to the extent that, as you
pointed out, it is harming investment by broadband providers, not
just the big ones which you mentioned, but also the small ones. We
have a number of declarations under penalty of perjury that have
been submitted by wireless ISPs, for example, that they’re holding
back on investment, precisely because of these rules.

That’s my concern. We all want to preserve the core value of the
free and open internet, and we want to maximize the incentive to
keep building these networks of the future, and that is something
that we’re going to strive to do in the time to come.

Senator CRUZ. Well, Chairman Pai, I would encourage you and
the Commission to revisit that Order and to rescind it in its en-
tirety. I believe you would have the support of a majority of this
committee and substantial support in Congress, and I believe if the
Internet is going to be regulated and regulated as a public utility,
that is a decision that should be made in the first instance by the
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U.S. Congress rather than taking legislation designed for a very,
very different context and applying it to the internet.

Let me shift to a second topic because my time is expiring.

Commissioner O’Rielly, you stated in a 2015 blog post that,
quote, “By some accounts, the Federal Government currently occu-
pies, either exclusively or on a primary basis, between 60 percent
and 70 percent of all spectrum in the commercially most valuable
range between 225 megahertz and 3.7 gigahertz, which comes to
approximately 2,417 megahertz.”

What steps can this committee take to incentivize Federal users,
especially the Department of Defense, to make more spectrum
available for commercial use? Should Congress consider allowing
Federal agencies to keep more of the proceeds from FCC incentive
auctions? Should Congress consider spectrum fees, which is an-
other solution that’s been suggested? How can we get more of that
spectrum in commercial hands to produce thousands more high-
paying jobs?

Commissioner O’RIELLY. Yes. So incentives have been proposed
by a number of my colleagues in the past. I've argued that the car-
rots are wonderful, but you would require a significant amount of
portion from the spectrum auction proceeds to convince them to
give back spectrum. I've advocated agency spectrum fees as a
mechanism to put an opportunity cost on their holding of particular
licenses for particular bands, and by doing so, you make them look
at what do they really need to complete their mission as an agency.

I don’t want to discourage all the good work that the agencies do.
But I do want them to efficiently only hold the spectrum that they
need. I think the mechanism to go about it is to put a cost on the
spectrum. I'll admit it would be something we could do conserv-
atively, because it would be hard to price. But there are ways to
%0 about doing so, and that would be a mechanism that I would
avor.

Senator CRUZ. Thank you very much.

The CHAIRMAN. Thank you, Senator Cruz.

Senator Sullivan?

STATEMENT OF HON. DAN SULLIVAN,
U.S. SENATOR FROM ALASKA

Senator SULLIVAN. Thank you, Mr. Chairman.

Mr. Chairman, congratulations, Commissioner Pai, and it’s good
to see all of you. You know, I just wanted to comment very quickly
on the number of my colleagues here, both sides of the aisle, who
are talking about the independence of the agency, the independ-
ence of you in your Chairman position. I couldn’t agree more, and
I think that’s important, so I'm glad the topic has come up.

I also think you shouldn’t use as the example of independence
the last Chairman, who a number of us viewed, you know, more
of a lieutenant of the White House than an independent agency. So
when my colleagues on the other side of the aisle talk about your
independence from the Trump administration, we want you inde-
pendent, but don’t use the last Chairman as a model, because I
don’t think—a lot of us don’t think he was very independent at all.

I want to first of all thank all of you. I know you took a lot of
time working hard on the Alaska plan. I know you mentioned it,
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Chairman Pai, in your opening remarks. It was very apparent that
you all dug into that and worked hard with your staff.

Are there any lessons learned you can mention to me or my con-
stituents on challenges or opportunities in Alaska that you learned
from kind of working on that issue? I know it wasn’t an unanimous
Order, but, still, you guys were all very well intentioned. You saw
some of the extreme challenges we had up there. I'd welcome any
comments on that for just kind of future reference, because there
was so much good work done on that.

Chairman PAI. Absolutely, Senator. First, I want to thank my
colleagues for working collaboratively. Even if we didn’t agree on
every jot and tittle, I think we got a product across the finish line
that hopefully will benefit Alaskans. One of the things that I think
I draw from it is just that Alaska’s vastness and complexity is so
different from anything you see in the lower 48. I mean, I've been
in a fiber trench seeing the permafrost in Fort Yukon and have
been sinking in quicksand outside of Barrow, and I've seen the
mountains of Cordova and how you've tried to deploy a next-gen-
eration network in a place that’s so topographically challenging is
just—it’s just mind numbing, the complexity of it.

So we need to make our rules as simple as possible, but also re-
flect the difficulties of deploying in Alaska, and that’s not going to
be an easy square to circle, so to speak. But we've got to do our
best to do it, because Alaskans deserve digital opportunity just as
much as anyone in the lower 48.

Senator SULLIVAN. Well, I appreciate that sentiment. Any other
Commissioners on just lessons learned from that?

Commissioner CLYBURN. My visits to Cordova, which is beautiful,
and Kotzebue and some of the other remote villages—it just under-
scored the fact that telemedicine and other types of opportunities—
the infrastructure needed to support that—is so critical. You should
not have to get up on that plane, sitting in the cockpit next to the
pilot—which, again, I need therapy still from that—to get help.
There are opportunities that are unique to Alaska that we need to
enable. So, for me, that visit a few years ago really drove home the
need for a targeted tailored approach to delivery of services.

Senator SULLIVAN. Right. Thank you.

Commissioner O’Rielly?

Commissioner O’RIELLY. I would agree with my two colleagues.
They hit the nail on the head. Alaska is so different, so unique that
I was willing to work on projects that were just tailored to Alaska.
When other states have said, “Oh, we’re unique,” it’s not any com-
parison to what happens in Alaska and what they’re forced to face
with such a short building cycle.

I agree also with Commissioner Clyburn in terms of telehealth.
What theyre able to do with very small dollars in remote parts of
the state is very impressive. It’s a model I called for when I re-
turned from my visit, that we should look elsewhere. Other places
using telehealth and telemedicine are really eating up some signifi-
cant dollars, whereas Alaska has been very efficient and addressed
the issue very thoughtfully.

Senator SULLIVAN. Let me ask a related question to that. There
was some discussion earlier on in the hearing about interagency co-
operation, and I'm just interested—whether it’s E-Rate or rural
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healthcare programs or, as you mentioned, Department of Trans-
portation roadbuilding with cable, do you need additional authori-
ties from the Congress as an independent agency to make sure that
you're working closely, say, with the Department of Education? I
talked to Secretary DeVos about this on tele-education, or tele-
health with the HHS Secretary.

How much are you doing that, and do you need additional au-
thorities from the Congress to be able to do that in a much more
robust manner? Because I think, as you saw in the hearing today,
everybody agrees that’s a good idea. You agree it’s a good idea. But
what do we need to do to help you do that better with more legal
authority?

Chairman PAI. That’s a good question, Senator. To be candid, I'm
still getting my feet wet, so to speak, in my new role, and part of
that involves liaising with my counterparts at other agencies. So
thus far, I haven’t seen any legal or other impediment to being able
to reach out to some of my counterparts. But if and when we do
encounter some barrier like that, I'll be sure to let you know, be-
cause the last thing we want is for agencies not to be steering in
the same direction.

Senator SULLIVAN. Well, when you get your feet settled, if you
can get back to us on that, I think you'd see broad bipartisan sup-
port for enhancing your ability to do that.

Thank you, Mr. Chairman.

Commissioner CLYBURN. Oh, I'm sorry.

Senator SULLIVAN. I'm sorry. Commissioner?

Commissioner CLYBURN. Senator, I just wanted to let you know
that we are attempting to heal ourselves, too. We, a couple of years
ago, established a Connect to Health Task Force that is attempting
to do that, to work with other agencies like HHS and other depart-
ments to ensure that there are no barriers when it comes to pro-
viding services that are so vital to our community. So I just wanted
to let you know that where we can, we are doing so.

Senator SULLIVAN. Great. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Sullivan.

Senator Johnson?

STATEMENT OF HON. RON JOHNSON,
U.S. SENATOR FROM WISCONSIN

Senator JOHNSON. Thank you, Mr. Chairman. Again, I want to
thank all the witnesses.

Congratulations, Commissioner Pai.

We all agree that we want greater innovation, we want expan-
sion and greater access to high-speed broadband. I think one of the
things that inhibits that is all the rhetoric, the slogans, the buzz
words that I'd want to try and cut through a little bit. I know Net
Neutrality sounds great, and in trying to convey why that harms
investment and innovation, I've come up with an analogy, and I
want to run this by you to see if this is pretty accurate.

Let’s say a group of neighbors want to build a bridge over a creek
so they can cross over and talk to each other a lot. But then they
find out it’s really for a neighborhood, maybe a dozen people. But
then they find out that the government, the local government, is
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going to require that that bridge is open to the entire community
of a million people. No prioritization whatsoever. They don’t get to
cross first to go see their neighbor. A million people can come onto
their property, ruin their lawns, and walk over that bridge.

Isn’t that kind of a similar analogy? Is that a pretty good analogy
in terms of what Net Neutrality is all about? Not allowing, for ex-
ample, a company that is going to invest billions of dollars in the
pipeline, not allowing them to sell or prioritize—for example, oh, I
don’t know, people that want to—doctors that want to prioritize
distant diagnostics, they’re going to have to share that same pipe-
line—not prioritization with—for example, people streaming illegal
content or pornography. Tell me where that analogy is maybe not
accurate.

Chairman PAI Senator, I think you’ve put your finger on one of
the core concerns, which is that all of us favor a free and Open
Internet where consumers can access lawful content of their choice.
We also want to incentivize the construction of these networks,
which requires massive capital expenditures, especially as we'’re
going into the future with 5G networks and the like. So how to bal-
ance those concerns is something that I think people of good will
can disagree on. But our goal is obviously to make sure, to use your
analogy, that those bridges continue to be built, that they continue
to be maintained and upgraded as traffic modernizes over time.

Senator JOHNSON. In my example, I don’t think too many neigh-
bors would chip in the money to build that bridge when they real-
ize they’re not ever going to be able to use it or certainly not get
priority on it.

Let’s talk a little bit about privacy rulemaking as well. Again, a
lot of buzz words—opt-in, opt-out. Let’s cut to the chase. What is
fair about having different providers with different rules in terms
of opting in versus opting out of the data collection and use? And
what I'm really talking about is the fact that it’s that data collec-
tion, that data use, that has allowed the internet to flourish and
basically be free to consumers.

Chairman Pal. Thanks again for the question, Senator. I think
the principles that we need to embrace are twofold. Number one,
as a general matter, but especially in this context, we need to make
sure that there’s a level playing field in terms of anyone who is
competing in the online space; and, number two, the consumers
have a uniform expectation of privacy. When they go online, they
shouldn’t have to be lawyers or engineers or technologists to figure
out the regulatory classification of the entity that’s holding their
sensitive information. So our goal is, obviously, to vindicate that
consumer preference by applying an even regulatory set of require-
ments to everybody who’s competing in the space.

Senator JOHNSON. Again, the point I want to make is if we put
everybody on the level playing field and had opt-in, most people
wouldn’t allow their information to be shared—what would that do
in terms of cost of internet, for example?

Chairman PAI. I think the FTC has done a lot of work in this
area, and they've struck that calibration, I think, appropriately,
which is to say consumers expect their sensitive information to be
opt-in and their not so sensitive information to require opt-out. So
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I think that’s one of the things that has allowed the internet econ-
omy, according to the FTC and the experts over there, to thrive.

Senator JOHNSON. Commissioner O’Rielly, I enjoyed our meeting
yesterday and we had this similar conversation. But I was also in-
terested in the column you wrote, and this is eye-popping, that the
cost of active information collection at the FCC is approaching a
billion dollars a year, $798 million. Just talk a little bit about that
in my remaining 45 seconds.

Commissioner O’RIELLY. Sure. We just did a snapshot to alert
people what is actually happening. We have extensive collection
mechanisms at the Commission. They aren’t reviewed often
enough, and now there are 73 million hours a year and $800 mil-
lion annually for those, just the collection.

We've talked to small rate of return carriers. We have 100 filings
a year, and that’s just not one person in an office filing something
to the Commission. That requires a consistent portion of their re-
sources to try and answer different things to the Commission. That
keeps them from serving their customers, providing new services.
So I think that’s extensive, and we should look at these more often
and extensively. I suggest—there’s a proposal to create new task
forces that the administration has put forward. I think that would
be something that would be very valuable for the agency to look
at and deploy for this particular purpose.

Senator JOHNSON. Well, this is an excellent column. If it’s not in
the record, I'd ask unanimous consent to enter it into the record
of the hearing.

The CHAIRMAN. Without objection.

Senator JOHNSON. Thank you, Mr. Chairman.

[The information referred to follows:]

Federal Communications Commission

TAKING STOCK OF FCC PAPERWORK BURDENS
March 3, 2017—4:15 pm

By Michael O’Rielly, Commissioner

I am pleased that the Commission has begun to take steps to review and elimi-
nate unnecessary burdens on the communications industry.! It is a worthy task, and
something I have been advocating for since I arrived at the agency almost three and
half years ago. As the Commission embarks on these efforts, I thought it would be
helpful to understand the current state of play. There are many types of costs that
an agency can put on regulatees, but lacking solid information on most burdens due
to the absence of cost-benefit analyses in prior items, I want to at least highlight
one category of costs that the agency is required to track: paperwork burdens.

The Paperwork Reduction Act (PRA) requires the FCC to seek Office of Manage-
ment and Budget (OMB) approval before asking entities to fill out forms, maintain
records, or disclose information to others. The intent was to require agencies to care-
fully consider the need for additional information before collecting it, thereby mini-
mizing burdens. Once approved, the cost estimates are posted online and searchable
by agency.

Even I was a bit surprised to see the extent of the FCC’s information collection
efforts, which seem disproportionately costly. According to OMB, as of the end of
February, the FCC has 423 active collections demanding 457,355,706 responses each
year requiring a total of 73,200,049 hours to complete at a total cost of
$798,204,803. In short hand, that’s 73 million hours and $800 million annually just
to fill out FCC paperwork, and there is a decent chance that these figures are

1This is being done both informally on an ad-hoc basis and as part of the Commission’s bien-
nial review obligations under Section 11 of the Communications Act.
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lowballed. That is well above the cost figures of several other major agencies, as
seen below.

Agency Total Cost of Active Information Collections
Department of Education $305,014

Department of Housing & Urban Development $1,942,728

Department of Veterans Affairs $11,141,104

Department of Energy $49,550,308

Department of the Interior $178,634,533

Department of Agriculture $397,848,225

FccC $798,204,803

While I strongly believe in data driven decision making and the need to ensure
accountability, I have to question how much of the existing information collection
is truly justified. I've observed that every new FCC policy seems to require a brand
new data collection. And, once in place, the rules can live on long past their useful-
ness. Moreover, without sufficient coordination within the agency, the burdens can
pile up without any clear understanding of the total burden on any given segment
of the industry.

For example, I have heard from small rural telephone companies that now have
to make close to 100 filings with the FCC each year. That’s a significant amount
of time and resources that are being diverted away from delivering service to con-
sumers. Last March, the Commission sought comment on eliminating several types
of burdens on these providers, which I viewed as the tip of the iceberg. The Commis-
sion even observed that these small companies may be subject to duplicative sets
of network outage reporting requirements and sought comment on whether to elimi-
nate one set. Almost a year later, the Notice remains pending. In addition to acting
quickly on these known problems, the agency should complete a holistic data review
to determine which collections remain necessary, look at ways to streamline those
collections, and eliminate those that are duplicative or unnecessary.

I am also troubled that the Commission does not currently track burdens by in-
dustry segment or even by size. The Regulatory Flexibility Act (RFA) requires Fed-
eral agencies to review regulations for their impact on small businesses and con-
sider less burdensome alternatives. Therefore, in each rulemaking item, there is a
lengthy appendix listing all of the types of small entities impacted by the Commis-
sion’s action. I asked our Office of Communications Business Opportunities, which
is the agency’s small business liaison, for information on the total burdens on each
type of small business regulated by the agency, as well as the number of times that
the Commission considered but declined to make accommodations for small busi-
nesses. However, they were unable to provide the requested information because
they do not keep track of it. In fact, the response was that it is not required under
the Regulatory Flexibility Act, the Paperwork Reduction Act, or any executive order.
This explanation completely missed the point. These data points and other basic
data should be available to help us understand the impact of the Commission’s ac-
tivities. Therefore, I recommend that, going forward, we require OCBO to begin
tracking this information. At a minimum, the agency should be able to catalog and
track the paperwork burdens imposed on small providers given that it is already
required to calculate those costs for PRA and already specifies which small pro-
viders are impacted by rule changes for purposes of the RFA. Combining the two
should not be too hard, and would be worth the effort.

At the same time, the Commission should enthusiastically embrace—whether re-
quired to do so or voluntarily—the Administration’s Executive Order creating regu-
latory reform officers and agency regulatory reform task forces. The idea is simple:
assemble dedicated people in each government agency to make recommendations to
repeal or simplify existing regulations that are unnecessary, burdensome or harmful
to the economy. While seemingly repetitive of efforts already underway, it has some
unique proprieties that could generate new reform ideas not considered or explored
before. In the end, it’s a sound and worthy goal to provide strong and vibrant Amer-
ican industries to employee Americans and improve economic productivity. One of
the first jobs of the new FCC task force should be to examine our paperwork bur-
dens.
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As T've said before, regulations impose costs on companies and, ultimately, con-
sumers. We must be careful not to place undue burdens on companies whether in
specific rulemakings, or as the product of cumulative Commission actions. By track-
ing and regularly reviewing the requirements we put on providers, we can better
ensure that the costs we do impose are narrowly tailored and truly warranted.

The CHAIRMAN. Thank you, Senator Johnson.

Senator Schatz, I think, has some questions he wants to submit
for the record.

Senator SCHATZ. Just a request to submit in the record on behalf
of Senator Nelson a letter to the Committee from the Leadership
Conference on Civil Rights—Civil and Human Rights—raising con-
cerns regarding the FCC’s recent actions on Lifeline, media owner-
ship, and a few other issues.

The CHAIRMAN. Appreciate that. We'll include it in the record
without objection.

Thank you, Senator Schatz.

[The information referred to follows:]

THE LEADERSHIP CONFERENCE ON CIVIL AND HUMAN RIGHTS
Washington, DC, March 7, 2017

Hon. JOHN THUNE, Hon. BiLL NELSON,

Chairman, Ranking Member,

Committee on Commerce, Science, and Committee on Commerce, Science, and
Transportation, Transportation,

United States Senate, United States Senate,

Washington, DC. Washington, DC.

Dear Chairman Thune and Ranking Member Nelson:

On behalf of The Leadership Conference on Civil and Human Rights, I request
that the attached letter be included as part of the formal record of the Senate Com-
mittee on Commerce, Science and Transportation hearing entitled, “Oversight of the
Federal Communications Commission.” Thank you for your interest in the priorities
of the civil rights community with regard to media and telecommunications policy.

If you have any questions about this request, do not hesitate to contact Leader-
ship Conference Managing Policy Director Corrine Yu—yu@civilrights.org.

Sincerely,
WADE HENDERSON
President & CEO
NANCY ZIRKIN
Executive Vice President
Enclosure

THE LEADERSHIP CONFERENCE ON CIVIL AND HUMAN RIGHTS
Washington, DC, March 7, 2017

Chairman AJIT PAI,
Federal Communications Commission,
Washington, DC.

Re: MB Docket Nos. 09-182, 07-294, 14-50; BO Docket No. 12-30; WC Docket Nos.
09-197, 11-42, 12-375

Dear Chairman Pai:

On behalf of The Leadership Conference on Civil and Human Rights, a coalition
of more than 200 national advocacy organizations charged by its diverse member-
ship to promote and protect the rights of all persons in the United States, we write
to request a meeting to express our concern regarding your policy agenda as the
newly-designated Chairman of the Federal Communications Commission. While we
appreciate your announced intentions to address the digital divide and to proceed
in a more transparent manner, your recent decisions on Lifeline, Joint Sales Agree-
ments (JSAs), and inmate calling rates are of profound concern to The Leadership
Conference and its Media/Telecommunications Task Force, organizations that are



73

dedicated to ensuring affordable broadband, increasing media ownership diversity,
and ending predatory prison phone rates.

Lifeline

The Leadership Conference strongly supports the Lifeline program and its mod-
ernization to make broadband more affordable.i Bipartisan consensus confirms that
broadband is an essential service in the modern economy, and all available data
shows that people of color are falling behind.ii Cost is a major barrier to broadband
adoption and Lifeline is the only program that addresses the cost of broadband for
low-income families. Last year’s Lifeline modernization order adopted changes to en-
hance competition in Lifeline provision and thus improve service quality and lower
prices. Your recent decision to revoke Lifeline Broadband Provider (LBP) designa-
tions for nine broadband service providers'ii will reduce the number of providers of-
fering broadband and thus decrease the competitive forces available to drive down
prices. When you opened your Chairmanship with a pledge to focus on the digital
divide, you pledged to “help the private sector” without specifically mentioning help-
ing the low-income communities on the wrong side of the divide.iv This pledge, com-
bined with your extensive attacks on the program,’ give us concern that you will
undermine the Lifeline program rather than strengthen it.

Media Ownership

We believe that media concentration leads to fewer owners and fewer entrepre-
neurial opportunities, whereas actions to tighten the media ownership rules will
lead to more owners and more such opportunities for people of color and women.
The Commission has a long way to go before it fulfills its obligation to measure and
remedy the lack of ownership diversity in broadcasting—particularly given that the
Commission has not yet released or analyzed its Form 323 ownership data collected
in December 2015. The Commission’s decision to rescind its two-year old 2014 Joint
Sales Agreement (JSA) guidance not only withdrew a policy that led to the only in-
crease in television ownership diversity in recent years,'i but also was inconsistent
with your stated intent to remove “midnight rules.” vii

Prison Phone Rates

We are extremely disappointed that you have chosen to attack and dissent from
the Commission orders addressing exorbitant prison phone rates. Your actions here
are especially troubling given that you have noted your “up-close understanding of
the social and economic challenges faced by those who are incarcerated and their
families,” viii acknowledged that the provision of inmate calling constitutes “market
failure,”ix and said that you are “convinced that [the Commission] must take action
to meet our duties under the law, not to mention our obligations of conscience,”
Now that, under your leadership, the Commission has refused to defend critical
components of the rules in federal court, we believe it is your duty, once the court
reaches a decision, to act immediately to protect families and reduce recidivism
through just, reasonable, and fair inmate calling rates and fees.

iSee, e.g., Leadership Conference Quadrennial Review Comments, MB Docket Nos. 09-182,
07-294, 14-50; BO Docket No. 12-30) (filed Aug. 11, 2014).

if g, Free Press Digital Denied: The Impact of Systemic Racial Discrimination on Home-
Internet Adoption (December 2016) at 85 (39 percent of non-internet Hispanic households and
35 percent of non-internet Black households cite “can’t afford it” as a reason for not subscribing).

iiiTelecommunications Carrier Eligible for Universal Service Support, Order on Reconsider-
ation, WC Docket 09-197, 11-42, DA 17-128 (rel. Feb. 3, 2017) available at: https:/ /transi-
tion. fcc gov/Daily . Releases /Daily . ‘Business /2017 /db0203 /DA 17-128A1.pdf.

ivChairman Ajit Pai, Remarks to the Federal Communications Commission (Jan. 24, 2017)
available at: https: 7/ [www.fcc.gov | document [ chairman-pai-remarks-federal- communications-
commission.

vSee, e.g., Testimony of Commissioner Ajit Pai before the House Subcommittee on Commu-
mcatlons and Technology (July 14, 2017) available at: https:/ /www.fec.gov /| document [ commis-
sioner-pai-statement-house- overstght hearing.

viSee Making Good on the Promise of Independent Minority Ownership of Television Stations
at  hitps:/ |www.fece.gov | blog | making-good-promise-independent-minority-ownership-television-
stations (December 4, 2014).

viiMedia Bureau, Processing of Broadcast Television Applications Proposing Sharing Arrange-
ments and Contingent Interests, DA 14-330 (rel. March 12, 2014) available at: https://
docs.google.com [ viewer?url=http%3A%2F %2F hraunfoss.fcc.gov%2Fedocs_public%2Fattachmatch
%2FDA-14-330A1.pdf

viii Dissent of Ajit Pai, Rates for Interstate Inmate Calling Services, WC Docket No. 12-375
(2013) at 111.

ixId.

xId.
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These three issues comprise the core of the Commission’s obligations under the
Communications Act to “make available . . . to all people of the United States,
without discrimination on the basis of race, color, religion, national origin, or sex,
a rapid, efficient, Nationwide, and world-wide wire and radio communication service
with adequate facilities at reasonable charges.”xi Thus, we hope to meet with you
soon to discuss the above concerns.

Despite our differences, we are encouraged that you are interested in hearing
from parties with whom you do not agree. We are pleased that you are adopting
procedures to improve Commission transparency and regular operations. Finally, we
agree with you that “the FCC is at its best when it proceeds on the basis of con-
sensus; good communications policy knows no partisan affiliation,” and with your
insistence that the agency “respect the law as set forth” by Congress and the
courts.xii

We will be in touch with your office to schedule this meeting. In the meantime,
please feel free to contact Media/Telecommunications Task Force Co-Chairs Cheryl
Leanza, United Church of Christ, Office of Communication, Inc.,
cleanza@alhmail.com, or Michael Macleod-Ball, American Civil Liberties Union,
mmacleod@aclu.org, or Corrine Yu, Leadership Conference Managing Policy Direc-
tor, yu@civilrights.org to discuss the issues raised in this letter.

Sincerely,
WADE HENDERSON,
President & CEO.

NANCY ZIRKIN,
Executive Vice President.

The CHAIRMAN. All right. I want to submit for the record a letter
signed by 18 organizations, including representatives from both the
tech and telecom industries supporting the use of the Congres-
sional Review Act repeal, the FCC’s broadband privacy rule. So
we’ll submit that.

[The information referred to follows:]

March 7, 2017

Hon. JOHN THUNE, Hon. BiLL NELSON,

Chairman, Ranking Member,

Senate Committee on Commerce, Senate Committee on Commerce,
Science, and Transportation, Science, and Transportation,

Washington, DC. Washington, DC.

Dear Chairman Thune and Ranking Member Nelson,

We, the undersigned organizations and trade associations, thank the Senate Com-
merce, Science, and Transportation Committee for holding its oversight hearing of
the Federal Communications Commission (“FCC”) and congratulate Commissioner
Ajit Pai on his designation as Chairman.

We oppose the FCC’s midnight Broadband Privacy Rule, which was adopted just
days before last year’s election, and urge Congress to use the Congressional Review
Act (“CRA”) to disapprove this innovation-inhibiting regulation.

The rule harms consumers because it creates confusion in a regulatory environ-
ment in which customer data is regulated by two different agency standards, based
on whether information is used by an Internet service provider or edge provider.
Last year, Chairman Pai testified before Congress about the negative effects of the
FCC tearing up the unified approach to privacy regulation that was previously ad-
ministered by the Federal Trade Commission (“FTC”). In fact, the FCC refused to
adopt the FTC’s recommended privacy framework, which has served customers well
for years. The FCC provided no evidence to substantiate the proposition that
broadband providers respected consumer privacy any less than other members of
the Internet ecosystem.

Last month, a leading representative of the technology sector testified before this
Committee that the rule may set a dangerous precedent for the entire Internet eco-
system. Consumers enjoy the advertising-supported Internet and innovation, and in-
vestment thrived before the rule’s adoption. The FCC’s rule also threatens the eco-

xi47 U.S.C. §151.
xii Ajit Pai, Biography, Regulatory Philosophy, available at: hé¢tps:/ /www.fcc.gov /about [ leader-
ship / ajit-pai.
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nomic health of broadband providers whose infrastructure is critical to new tech-
nologies like 5G and the Internet of Things.

If Congress employs the CRA to disapprove the rule, customers will still enjoy
reasonable privacy protections under Section 222 of the Communications Act.

Congress should disapprove of this anti-consumer data rule so that the new
Chairman and Commission can focus on removing other regulatory hurdles to inno-
vation and restore regulatory balance to broadband service and the rest of the Inter-
net ecosystem.

Sincerely,

American Consumer Institute Interactive Advertising Bureau
Americans for Tax Reform National Association of Manufacturers
AMT-The Association for Manufacturing National Black Chamber of Commerce

Technology NCTA—The Internet & Television
Competitive Enterprise Institute Association
Consumer Technology Association Small Business & Entrepreneurship
Council for Citizens Against Government Council

Waste Taxpayers Protection Alliance
CTIA ® Tech Knowledge
Digital Liberty U.S. Chamber of Commerce
Electronic Transactions Association USTelecom

The CHAIRMAN. I would say we’ll keep the hearing record open
for two weeks, and if there are questions that Senators want to
submit, feel free to do that, and we’ll encourage upon receipt wit-
nesses submitting their written answers to the Committee as soon
as possible, and, particularly, any questions of Chairman Pai that
might be relevant to his re-nomination as well.

So with that, this hearing is adjourned. Thank you.

[Whereupon, at 12:35 p.m., the hearing was adjourned.]






APPENDIX

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. JOHN THUNE TO
Hon. AjiT PA1

Question. Chairman Pai, what steps will you take to ensure the Commission has
the benefit of robust economic analysis in its rulemakings, which has been sorely
lacking in recent years, and is not constrained by legacy “silos” in approaching in-
creasingly convergent communications technologies? What reforms to the FCC’s or-
ganization and structure will be necessary, if any, to reflect the changing nature of
telecommunications?

Answer. Historically, the FCC had been a model for the use of economic analysis
in Federal policymaking. For example, FCC economists have crafted white papers
that have been significant drivers of incredibly important policy innovations, such
as the use of auctions to assign licensed spectrum and the use of price cap regula-
tion, rather than rate-of-return regulation. Unfortunately, robust economic analysis
has been sorely lacking in the Commission’s decision-making in recent years. For
instance, in compliance with the Regulatory Right to Know Act, OMB submits an
annual report to Congress detailing the benefits and costs of Federal rules. Accord-
ing to OMB’s 2016 assessment, the FCC issued 11 major rules from 2006 to 2015.
By their count, not one was accompanied by an estimate of benefits or costs. Addi-
tionally, FCC experts have published nearly 90 white papers since 1980, but zero
since 2012. Finally, the functions of economic and data analysis are performed by
terrific FCC staff scattered throughout the agency, unlike the legal function (vested
in the Office of General Counsel) and engineering (housed in the Office of Engineer-
ing and Technology).

This decline in the use of economic analysis motivated me to announce recently
the creation of a working group to establish an Office of Economics and Data, or
OED, at the FCC. This Office will combine economists and other data professionals
from around the Commission. I envision it providing economic analysis for
rulemakings, transactions, and auctions; managing the Commission’s data re-
sources; and conducting longer-term research on ways to improve the Commission’s
policies. The working group will develop a plan of action by this summer. The Com-
mission will then carefully consider that plan. My goal is to have the new office up
and running by the end of the year. My hope is that this Office will enable the more
systematic use of core regulatory principles such as cost-benefit analysis and accu-
racy of data that underlies FCC decisions.

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. ROy BLUNT TO
HoN. AJiT PAr

Question. 1 applaud your work on the recent Order regarding the weighting of ap-
plication tiers for the CAF II Auction. Rural Missourians have been watching this
proceeding closely, and are pleased with your leadership on behalf of rural areas.
Does the Commission have a timeline for concluding the auction?

Answer. I appreciated working closely with your office earlier this year as we
moved forward on the Connect America Fund Phase II auction. Just last week, I
announced the formation of the Rural Broadband Auctions Task Force to oversee
implementation of this auction, among others. The Task Force is diligently working
through the pre-auction process, with the expectation of conducting the auction in
early 2018.

(77)
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. DEAN HELLER TO
Hon. AjiT PA1

Question 1. 1 have constituents in rural Nevada who rely on over the air tv to
get local news and other programming. And the only reason they have that access
is because of translators that can get the signal out to them.

But my concern is that after the spectrum auction is over and broadcast stations
have been repacked, rural Nevadans access to over the air tv will be drastically cut.

What impact will repacking have on translators and rural Nevadans access to
over-the-air tv?

Answer. Translators provide important services upon which many in rural com-
munities rely. Although the Spectrum Act does not protect translators in the repack-
ing process, I am committed to doing what we can to ensure that as many trans-
lators as possible will stay on the air (and flagged this issue when the FCC adopted
its Notice of Proposed Rulemaking for the incentive auction in September 2012). For
example, the FCC will open a special filing window for operating TV translator sta-
tions that are displaced by the repacking and reallocation of the television bands.
The FCC has also adopted rules to permit LPTV and TV translators located in the
new wireless band (except the guard bands) to remain on their existing channels
during the post-auction transition period until they are notified that a forward auc-
tion winner is within 120 days of commencing operations. This could allow contin-
ued operations in some locations for a number of years. And just last month, the
Commission extended additional channel sharing rights to LPTV and TV translator
stations and broadened the rules applicable to other stations to increase the likeli-
hood of displaced stations finding a post-auction channel.

Question 2. 1 appreciate that one of your first moves as Chairman was estab-
lishing a new Broadband Deployment Advisory Committee. The Commerce Com-
mittee has a lot of members with rural states, including my state of Nevada, and
deployment is one of the greatest challenges in our rural areas.

But deployment and access can’t be successful without expansion of infrastruc-
ture, and utility poles are an essential part of that equation.

Given how technical and complicated pole attachments can be, will this Advisory
Committee include any stakeholders from electric companies?

Answer. Yes. On April 6, 2017, I announced the 29 members selected for the
Broadband Deployment Advisory Committee (BDAC). Pertinent to your question, I
named Jim Matheson, Chief Executive Officer of the National Rural Electric Cooper-
ative Association and former Utah Congressman, as well as Allen Bell, DOT, Joint
Use and Franchise Manager, Georgia Power Company, representing Southern Com-
pany.

Question 3. In Nevada, we have 2.8 million wireless subscribers, and 70 percent
of high-speed broadband connections in the state are mobile. We need spectrum to
meet this demand and continue innovating, creating jobs, and boosting the economy.

But time is the critical factor. In the past, it’s taken 13 years on average from
start to finish to reallocate spectrum. Does the FCC have any tools to maximize the
use of bands that are already authorized for commercial use?

Answer. Yes. And I am proud that the Commission has already taken several ac-
tions during my tenure to do just that. For example, in February, the Commission
adopted the Mobility Fund Phase II, which will direct $4.53 billion over the next
decade to facilitate the deployment of advanced mobile service to rural America,
where spectrum too often now lies fallow. Also that month, we certified the first
LTE-U devices, paving the way for gigabit LTE through the efficient sharing of un-
licensed spectrum with Wi-Fi. In March, the Commission also rolled back its out-
dated regulations that prevented the use of 800 MHz cellular spectrum for
broadband technologies like LTE, and this month the Commission will be consid-
ering a package of reforms aimed at speeding the deployment of wireless infrastruc-
ture. Each of these actions should help maximize the use of bands that are already
authorized for commercial use.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. BILL NELSON TO
Hon. AjiT PA1

Question 1. What is your vision for fulfilling your roles and responsibilities as the
FCC Defense Commissioner?

Answer. As FCC Defense Commissioner, my top priorities are to ensure the safety
and welfare of all Americans, to promote the protection of property, and to support
the government’s continuity of operations in the event of a national disaster. In this
capacity, I will continue to work in close coordination with the Department of Home-
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land Security, other departments and Federal agencies, state and local govern-
ments, and tribal and territorial authorities, to promote our Nation’s emergency pre-
paredness, homeland security, and defense readiness.

Question 2. Since you joined the FCC in 2012, have you reached out to the De-
partment of Defense (DOD) for a briefing on national security spectrum issues? If
not, what are your plans to receive such a briefing in the near future?

Answer. During my tenure as a Commissioner after I joined the FCC in 2012, I
unfortunately did not have the pleasure to work with DOD. As Chairman and De-
fense Commissioner, however, I have discussed national security spectrum issues
with DOD. I plan to continue to maintain contacts with my counterpart at DOD and
others at the Department, as appropriate, to discuss several areas of mutual inter-
est, including national security spectrum issues. The FCC and DOD have already
established a longstanding relationship through the interagency process, and I want
to make sure this collaboration continues under my leadership.

Question 3. Given the importance of Federal Government missions that rely on
spectrum access in our Nation’s interest (i.e., Federal Aviation Administration,
DOD, NASA, others), how do you plan to ensure a balance in spectrum policy to
meet the needs of both Federal and non-Federal users?

Answer. Although I support accelerated processes that move spectrum into the
commercial marketplace, I am very cognizant of the mission-sensitive needs of our
Federal Government partners. Our experience has been that coordination efforts are
often complex and engineering-intensive, so we emphasize an objective, data-driven
perspective when working with other agencies. As part of this process, the Commis-
sion’s staff liaises routinely with the National Telecommunications and Information
Administration (NTIA) and the various Federal agencies. For example, FCC staff
participate in NTIA’s Interdepartment Radio Advisory Committee (IRAC) and Policy
and Plans Steering Group (PPSG), both of which include representatives from the
various Federal agencies and departments that have responsibilities that requiring
significant access to spectrum. During my tenure, we will continue to maintain this
productive working relationship with the NTIA and other Federal agencies at the
highest levels to satisfy our mutual legal mandates.

Importantly, in multiple statutes, Congress has directed the Commission to work
with other agencies to provide access to more commercial spectrum through
repurposing and sharing Federal spectrum. The Bipartisan Budget Act of 2015
aided this process by giving Federal agencies the funding to plan for future transi-
tions and spectrum sharing. I look forward to working with Federal agencies as we
continue to review spectrum use.

Question 4. Given that spectrum is a finite resource, and both Federal and non-
federal requirements are critical, what are your policy priorities in key areas such
as increasing spectrum sharing and access opportunities for both Federal and non-
Federal users?

Answer. We have a crucial role to play in spectrum policy—a role made more crit-
ical by resource constraints and potential technical complexity. Since most of the
spectrum is occupied, but often on a limited basis in terms of geography or time of
use, we must continue to pursue opportunities for sharing spectrum. Technology has
advanced in ways that enable meaningful access to spectrum on a shared basis
while continuing to protect incumbent users against harmful interference. I also be-
lieve that sharing should be done in ways that benefit both Federal and non-Federal
users, and we will continue to work with Federal stakeholders to find ways to
achieve this. We also will continue to identify opportunities for making spectrum
available on an exclusive basis. The broadcast incentive auction illustrates that this
can be a complex process.

More generally, we need to ensure that the Government’s spectrum policies are
meeting the needs of all users, Federal and non-Federal. Accordingly, we will con-
tinue rely on our talented staff who work on spectrum issues and to maintain our
relationships with the NTIA and our Federal partners as we try to adapt spectrum
policy to the times. In order to help the FCC meet this goal, one key policy priority
includes approving new technologies and services within one year, as long required
(but oft neglected) under Section 7 of the Communications Act.

Question 5. What are your plans to ensure that ongoing coordination efforts be-
tween NTIA and FCC on spectrum policy continue to move forward smoothly?

Answer. A key FCC priority in this area is to work with the Interdepartment
Radio Advisory Committee (IRAC), which is an advisory committee to NTIA that is
made up of representatives of the Federal agencies. NTIA considers the advice of
the IRAC, but has the final say on the position of the Executive branch. The Com-
mission already serves an active liaison role with the NTIA on the IRAC. We also
have formal and informal contacts and processes to foster ongoing discussions and
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coordination with NTIA as well as our sister agencies. I will continue to encourage
these relationships, as well as provide leadership directly from my office to facilitate
productive negotiations and coordination.

Question 6. 1 have heard from my local broadcasters that illegal pirate radio sta-
tions have been a big problem in Florida. Importantly, those broadcasters tell me
that these pirate radio stations interfere with the Emergency Alert System, which
is incredibly important given the natural disasters that can affect Florida.

Answer. I agree, which is why enforcement against pirate radio broadcasters—in
Florida and elsewhere—is a priority of mine and will remain that way as long as
I am Chairman.

Question 7. What are you doing to address pirate radio stations, both in Florida
and nationwide? Will you commit to making combating pirate radio operations a pri-
ority during your time as Chairman of the FCC, including devoting sufficient re-
sources to stop these illegal broadcasts? Are you able to use fines and equipment
seizures to stop these broadcasts, or do you need additional enforcement authority?

Answer. I appreciate your concern with the need to combat pirate radio oper-
ations. I have directed the FCC’s Enforcement Bureau to aggressively pursue pirate
broadcasters. Pirate radio can cause interference to other licensed broadcasters and
non-broadcast services. And in some circumstances, it can even endanger public
safety—for example, by interfering with the signal of a legitimate broadcaster that
is delivering an Emergency Alert System (EAS) message. The Commission takes
such interference very seriously.

Parties found to be operating radio stations without FCC authority could be sub-
ject to a variety of enforcement actions, including seizure of equipment, imposition
of monetary forfeitures, ineligibility to hold FCC licenses, and injunctive relief. Due
to the gravity of pirate operations’ interference, especially when it comes to public
safety, we are also considering whether criminal sanctions may be appropriate in
certain situations. The FCC also has the authority to inspect radio installations.
Such inspections are done by the Enforcement Bureau’s field agents. As for addi-
tional enforcement authority, I would be happy to work with you and your staff on
any policies that could bolster our enforcement actions against pirate radio violators.

Question 8. As you may know, Westelcom Network Inc., a small fiber-based
broadband provider in New York has filed for a limited waiver request with respect
to 47 C.F.R. §61.26(a)(6) of the FCC’s rules—which defines rural competitive local
exchange carriers (CLEC). The company lost its classification as a rural CLEC after
a 2012 Census Bureau reexamined its classification for Watertown, NY (one of the
six counties in Westelcom’s service area) and decided to include Fort Drum in its
population area for the first time ever. The population increase associated with the
military base caused the area to be reclassified from a “rural” to an “urbanized”
area. As a result of this new classification, the FCC determined that Westelcom
could no longer qualify for the rural exemption rate provided for those entities de-
fined as rural CLECs, despite the fact that Army policy prohibits Westelcom from
serving the base.

Because of the change in status, the small carrier will no longer receive the tran-
sition period the FCC’s 2011 USF Transformation Order provided to rural compa-
nies and now faces a 96 percent cut in revenue. This has the potential to devastate
critical institutions in the region, which receive the bulk of their broadband services
from the company. In fact, nearly 100 health care facilities, telemedicine networks,
municipalities, and education facilities receive service from the company.

The waiver in question would restore to Westelcom the transition period it un-
fairly lost and allow the company time to stabilize its operations, consistent with
the Commission’s goal of ensuring broadband deployment in rural America. Further-
more, we know that continued delays, especially for a small company such as
Westelcom, severely harm the future of the company and prevent continued invest-
ments in the region. Given your support for rural broadband deployment, what
steps will your Commission take to ensure prompt action is taken on this waiver
request?

Answer. Over the last couple of months, my office has been working with
Westelcom, Bureau staff, and my colleagues to address this issue. On April 5, after
further discussions with the company, my office circulated a revised waiver order
that would allow the company to stabilize its operations and maintain its service
in rural America. I am working with my colleagues to get that order adopted
promptly.

Question 9. Due to the efforts of the company and of your predecessor, a com-
promised waiver was negotiated to allow a phase-down period for the company. The
order was then put on circulation in December of 2016. Despite this, and the fact
that the waiver enjoys bipartisan support from Members of Congress, the FCC has
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not taken official action on it. Is there a reason that action on this deal has stalled?
If so, what additional information could this company provide to help the Commis-
sion make its decision?

Answer. Over the last couple of months, my office has been working with
Westelcom, Bureau staff, and my colleagues to ensure that Westelcom indeed met
the extraordinary circumstances that are normally required for a waiver of Commis-
sion rules. During that period, the company was able to provide our staff with addi-
tional facts and assurances to make clear that unique situation it faces and to jus-
tify that a waiver in this specific circumstance would serve the public interest.

Question 10. Chairman Pai, during the FCC Oversight hearing on March 8, Sen-
ator Thune asked you a question about the agency’s broadband privacy rules and
whether the FCC would still be obligated to regulate broadband provider privacy
practices if these rules were repealed using the Congressional Review Act. Specifi-
cally, Senator Thune stated, “[i]s it true that consumers would be left unprotected,
or would the FCC still be obligated to police broadband privacy practices under Sec-
tion 222 of the Communications Act?” In your response, you indicated that Senator
Thune was correct in his assessment that the FCC would still play a role in
broadband privacy and you state that “the carriers would still have their obligations
under Section 222 in addition to other Federal and state privacy, data security, and
breach notification requirements.”

What are the obligations of broadband providers under Section 222 to which you
referenced in your answer? Are those specific, enumerable responsibilities that can
provide consumers with transparency and certainty about how their data is col-
lected, used, and sold?

Answer. In the FCC’s 2015 Open Internet Order, the Commission declined to for-
bear from the application of Section 222 to broadband providers, stating that the
statute “itself directly provides important privacy protections.” Among these protec-
tions is the right of customers of telecommunications carriers (a category which in-
cludes ISPs under the terms of the Title II Order), to decide whether and how their
customer proprietary network information (CPNI) will be used.

Section 222 imposes a duty on telecommunications carriers to obtain the approval
of their customers prior to using or sharing customer proprietary network informa-
tion (CPNI), subject to certain limited exceptions. Specifically, under Section 222,
a telecommunications carrier “shall only use, disclose, or permit access to individ-
ually identifiable [CPNI]” to provide the service from which such information is de-
rived or services necessary to, or used in, the provision of such service. In addition,
section 222 enumerates specific uses of CPNI that do not require customer approval,
including for the provision of 911 service, to protect the rights and property of the
carrier, to protect users and other carriers from fraud, and to bill and collect for
the telecommunications service.

The Commission has also interpreted section 222 as imposing on carriers a gen-
eral duty to protect the confidentiality of CPNI, including a duty to take reasonable
precautions to prevent the unauthorized disclosure of a customer’s CPNI. Though
the Commission has adopted detailed regulations to help clarify the applicability of
this duty to voice services, the statutory duty applies independently.

With respect to the second portion of your question, yes, section 222 contains spe-
cific, enumerated responsibilities, including the points discussed above.

Question 11. Given the FCC’s 2015 forbearance from its rules implementing Sec-
tion 222, how would the FCC act to ensure that broadband carriers meet these obli-
gations that you referred to in your response?

Answer. As discussed above, in the Title II Order, the Commission did not forbear
from the application of Section 222, including as it applies to ISPs. The Commission
did, however, forbear from applying certain rules that had been implemented pursu-
ant to Section 222 for telephone companies. As such, section 222 and its require-
ments apply to ISPs, and the Commission has authority to enforce those statutory
obligations.

Question 12. Do you believe that the FCC would continue to play a role in
broadband privacy if broadband providers were no longer classified as a tele-
communications service subject to Title II of the Communications Act? If not, what
agency would have that responsibility, especially in light of the 9th Circuit Court
of Appeals decision on the scope of the common carrier exception in AT&T v. FTC?

Answer. In the circumstances this question contemplates—and as was the case
prior to the FCC classifying broadband as a Title II service in 2015—Congress has
given the Federal Trade Commission jurisdiction over broadband privacy. The FTC
exercised this role for decades following the commercialization of the Internet in the
1990s, and the evidence shows that it is a highly effective cop on the beat that can
and will protect broadband consumers’ privacy. The FCC has been, is, and would
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be ready and willing to offer the FTC any expertise the FCC may have to help them
carry out that role.

Question 13. You have indicated that the FCC would need to take time to evalu-
ate the legal implications of a Congressional Review Act resolution of disapproval
when it comes to its privacy and data security authority. If that is the case, how
can you claim that broadband providers would still have privacy obligations fol-
lowing enactment of a resolution of disapproval? Would those obligations fall under
Section 222, which is only applicable to common carrier services and would not
apply should the FCC eventually reverse classification of these services as common
carrier services?

Answer. The CRA resolution which has now become law maintains the status quo
regarding broadband privacy. Section 222 still applies to broadband providers, and
the FCC can take enforcement action under this authority. In the event broadband
providers were no longer common carriers, the FTC would be back in the same posi-
tion it held prior to 2015 of enforcing privacy protections in the online ecosystem.

Question 14. Has the FCC evaluated what privacy and data security rules will be
applicable to services that are common carrier services if this resolution is enacted
and all of the reforms adopted last year are vitiated?

Answer. Yes. All rules except those disapproved by Congress and the President
in the CRA resolution are applicable to common carriers.

Question 15. Chairman Pai, I serve as ranking member on the Armed Services
Committee’s Subcommittee on Cybersecurity. We live in a nation, in a world, where
so much of what we do relies on connections to IP-based communications net-
works—and that means bad actors, anywhere in the world—with a keyboard—can
potentially hack into those networks and exploit the underlying data. And it hap-
pens all-day, every day.

The FCC is the expert agency overseeing our Nation’s communications networks.
Yet you have taken pains to try to make clear in your statements and in recent ac-
tions undoing and setting aside the FCC’s cyber related items and reports, including
staying the FCC’s data security rule—that you do not believe the FCC has a role
in our cyber defenses. Putting aside, for a moment, the NIST cyber framework,
which includes critical infrastructure, or past regulatory debates at the FCC—every-
one agrees that we need to be doing more, not less, to protect our Nation’s commu-
nications networks against cyber attack.

If you are keeping the FCC from being part of the solution, are you making it
part of the problem?

Answer. The FCC is very much a part of the solution. The agency has contributed
and continues to contribute its subject matter expertise in close collaboration with
the Department of Homeland Security, other Federal agencies, and industry, to
counter cyberthreats. Given the scope of and potential harm from cyberthreats, it’s
important for all relevant agencies of the government to work together, in coordina-
tion with industry, to detect, minimize, and neutralize such threats. To this end, I
have and continue to support the FCC’s efforts to combat this problem through the
established interagency process.

Question 16. Is it tenable for the FCC, as the expert agency over our communica-
tionsklg)etworks, to sit on the sidelines in the battle to protect our Nation from cyber
attack?

Answer. Despite the FCC’s limited resources, some of our best professionals are
working on a dedicated 24/7 basis with our counterparts in both other government
agencies and industry to identify, mitigate, and disrupt real and potential threat
vectors each and every day. In addition, in just the past year alone, the FCC has
adopted rules strengthening and safeguarding our national emergency alert and
warning systems. The FCC has also supported DHS and NIST in their development
of voluntary industry standards to protect our Nation’s communications networks.

Question 17. Chairman Pai, throughout its history, the FCC has been active in
its enforcement of all rules duly adopted by the agency. That has been true for the
agency under the leadership of both Democratic and Republican Chairs. As a result,
it surprised me to hear of your announcement in January—before you had officially
assumed the Chair of the agency—that you did not intend to enforce the broadband
transparency rules duly adopted by the agency in 2015 upon the expiration of the
small business exemption in order. It makes me wonder if there are there other
rules adopted by the agency that you do not plan to enforce as Chairman.

Will you commit to this Committee that you will fully enforce the statutes gov-
erning the FCC, and the rules duly adopted by the agency, even if you personally
disagree with those statutes or rules?

Answer. Yes.
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Question 18. Chairman Pai, one of the responsibilities of the Chair of the agency
is to help direct the agency’s legal defense of its own actions. I understand that you
have chosen not to defend certain rules adopted by the FCC under the leadership
of your predecessor. I fear that these moves signal a willingness on your part to
walk away from other litigation over actions by your predecessor as a way to under-
mine those actions—which would cause me great concern.

At present, is there other ongoing litigation in which you intend to instruct your
staff not to defend the actions of the agency?

Answer. No.

Question 19. Chairman Pai, some have suggested that you use the FCC’s power
to issue interpretive rules to undo key actions taken by the FCC under your prede-
cessor, including the classification of broadband as a common carrier service. The
groups who favor this approach suggest that these sorts of interpretive actions
would not be subject to full notice and comment requirements under the Adminis-
trative Procedure Act (APA), and thus could be taken much more quickly. I would
argue that such actions would undermine public faith for the agency, as using this
authority would be inappropriate in this context, result in less transparency, and
represent hasty decision making built upon predetermined political outcomes.

I know that you disagree with many of the actions taken by the FCC under your
predecessor—you clearly have not been silent on that in your time as a Commis-
sioner. But the appropriate way to reconsider those previous actions, including the
classification of broadband, is through full and fair rulemakings pursuant to stand-
ard APA notice and comment processes. In my opinion, using an interpretive rule
would be inappropriate in this context. Will you commit that any major actions you
take as Chairman of the agency, including possible action related to the classifica-
tion of broadband as a common carrier service, will only occur after a full notice
and comment rulemaking process that allows adequate time for public comment and
consideration?

Answer. I have long believed that an open and transparent process that gives a
full opportunity for public consideration is best. That is why, in one of my first ac-
tions as Chairman, I created a pilot program to test the releasing of the draft text
of Commission decisions three weeks before a Commission vote. That program was
so successful in February that I expanded it to encompass all six items on the
March agenda and all seven on the April agenda. Similarly, I have steadfastly be-
lieved that Commission must rigorously adhere to the dictates of Federal law, in-
cluding specific requirements of the Administrative Procedure Act. I accordingly
commit to doing so going forward.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MARIA CANTWELL TO
HoN. AJiT PAr

Question 1. You have been an advocate of loosening or eliminating altogether the
rules that govern how many broadcast stations and newspapers a company can own
in any one market. And it 1s my understanding that you hold this view because you
think the rules don’t reflect the current media marketplace.

What FCC data are you relying on to support this conclusion?

Answer. At the outset, I note that the Newspaper/Broadcast Cross-Ownership
(NBCO) Rule is currently before the Commission on reconsideration and any subse-
quent decision to modify or repeal the rule would be based on the record developed
in the Commission’s media ownership review proceeding. That record contains ex-
tensive information about the current media marketplace and support for the con-
clusion that the NBCO Rule is outdated and harmful.

In my dissent to the August 2016 Second Report and Order that effectively re-
tained the existing ban on the common ownership of newspapers and broadcast sta-
tions, I provided an extensive analysis showing that the NBCO Rule—originally
adopted in 1975—no longer reflects the current media marketplace. For example,
since 1975, approximately one quarter of newspapers in the United States have
gone out of business, while others no longer publish on a daily basis or have aban-
doned the print medium altogether in favor of digital-only distribution, meaning
they no longer meet the definition of a daily newspaper under the Commission’s
rule. And the newspaper industry has been particularly hard hit since 2000, endur-
ing significant declines in circulation, advertising revenues, and employment. More-
over, the Internet has fundamentally transformed the ways in which the American
people consume news and information, but the Commission’s media ownership rules
have failed to keep pace (indeed, they do not factor in the transformative impact
of the Internet on media). In light of all this, the government should be finding ways



84

to promote investment in the newspaper industry, not discouraging investment with
antiquated regulations that do not reflect the current media marketplace.
For your reference, I have provided a copy of my August 2016 dissent.

Question 2. What evidence do you have that proves consolidated ownership cre-
ates more journalism and more jobs?

Answer. As provided in greater detail in my August 2016 dissent, the record in
the media ownership proceeding is replete with studies spanning almost four dec-
ades demonstrating that common ownership of newspapers and broadcast stations
leads to increased investment in local journalism and improved service in local com-
munities. For example, Commission-sponsored studies from 2007 found that cross-
owned television stations provided more news programming, local news coverage,
and coverage of state and local politics than non-cross-owned stations. Another Com-
mission-sponsored study from 2007 found that a cross-owned radio station was four
to five times more likely to have a news format than a non-cross-owned station.
Moreover, owners of grandfathered newspaper/broadcast combinations provided nu-
merous unrebutted examples of how their cross-owned combinations provided more
comprehensive news coverage to their local communities, including Atlanta, Cedar
Rapids, Milwaukee, Phoenix, South Bend, Spokane, Topeka, and Amarillo.

Question 3. Form 323 is the FCC’s tool for gathering data on ownership data from
broadcasters, but response rates are low. Historically, broadcasters have faced little
to no penalty for noncompliance. Response rates for some broadcast services, such
as AM radio, were as low as 79 percent, a service you have highlighted as important
for enhancing ownership diversity.

What steps will you take to ensure that broadcasters provide a full accounting of
ownership information?

Answer. The Commission has been and continues to be engaged in an intensive
effort to improve its broadcast ownership data, seeking to reduce the burden on fil-
ers and, at the same time, ensure that the data are reliable, searchable, and
aggregable. Since adopting a unified biennial filing deadline in 2009, the Commis-
sion has taken various steps that have helped improve response rates. In the most
recent filing windows, the Commission’s Media Bureau has hosted information ses-
sions for Form 323 filers designed to increase awareness of the filing requirement,
present an overview of Form 323, conduct a filing demonstration, and address com-
mon filing mistakes. The Commission has also engaged in targeted outreach to in-
crease awareness of the sessions. The Commission anticipates that a similar event
will be held prior to the 2017 filing period. Prior to the filing periods, the Commis-
sion has also released multiple public notices alerting filers of the upcoming filing
window. In addition, it is anticipated that the significant improvements to Form 323
adopted in January 2016 will further improve the quality and rate of responses in
the upcoming filing.

Now, as Chairman, I intend to explore additional ways to help improve response
rates, reduce filing burdens, and improve the overall quality of the Commission’s
broadcast ownership data. At the same time, I'm taking steps to ensure that our
efforts to collect ownership data do not have unintended consequences. For example,
at the April 2017 Open Meeting, the Commission will consider an Order to expand
options for how noncommercial broadcasters can comply with the ownership report-
ing requirements.

Question 4. You are on record as saying that the FCC should engage in trans-
parent and data-driven decision making. During your chairmanship you will have
an opportunity to preside over the FCC’s statutorily mandated periodic review of the
FCC’s media rules.

As part of this periodic review, the FCC is obligated to gather ownership data
every two years.

The 2015 data collection has not been released. The FCC is scheduled to collect
media ownership data again in 2017.

Will you release the 2015 data collected as a result of the 2015 biennial review
of the FCC’s media rules within 2 weeks of the submission of your answers to these
QFRs? If not, why not?

Answer. The 2015 data regarding the ownership of commercial broadcast stations
collected on FCC Form 323 ownership reports filed biennially by commercial licens-
ees is publicly available on the Commission’s website. Currently, the Media Bureau
is working to finalize and release a report that analyzes that ownership data in var-
ious ways, as it has done in the past. This is a priority for us, and the Commission
is working to release that report as soon as possible.

Question 5. Will you commit to keeping the FCC on schedule to conduct, in 2017,
a timely and complete data collection regarding the media rules? If not, why not?
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Answer. We are currently on schedule to receive the ownership data for the next
biennial filing window that opens this fall. We are in the process of implementing
changes to the FCC Forms 323 and 323-E (ownership forms) to ensure that they
reflect the changes adopted by the Commission in 2016, as well as any modifications
adopted by the Commission at the April 20, 2017 open agenda meeting. These re-
vised forms should simplify the filing process for licensees, increase the response
rate, improve the quality of submitted ownership data, and facilitate the Commis-
sion’s analysis of that data.

Question 6. Will you commit to collecting and publishing and analyzing the 2017
data collection ahead of any changes or reconsiderations of existing broadcast own-
ership policies? If not, why not?

Answer. The 2017 biennial ownership filing window will close on December 1,
2017, after which the Commission, and others, can begin the process of reviewing
and analyzing the ownership data. While the Commission intends to analyze the
submitted ownership data and release a report as quickly as possible, it is pre-
mature at this point to determine whether that timing will coincide with the Com-
mission’s resolution of the pending petitions for reconsideration of the 2010/2014
quadrennial media ownership proceeding, which were filed in December 2016.

Question 7. The U.S. Census Bureau’s Annual Capital Expenditures Survey for
2015 for the entire telecom industry shows that the total capital expenditures by
wired telecom carriers, cable distributors, broadband ISPs, wireless telecom carriers,
and telecom resellers increased by more than $550 million over the 2014 level.

Moreover the annual earnings reports of several leading broadband providers’
show that investment is up, not down in the two years since the FCC’s 2015 order.!

Given these facts, what’s the basis for your repeated suggestion that the legal
definitions underpinning Net Neutrality, and broadband privacy are responsible for
any downward change in investment?

In your answer please cite your sources and provide examples where relevant.

Answer. By looking at data from the Census Bureau’s Annual Capital Expendi-
ture Survey (ACES) from 2013 through 2015, the decline in capital investment be-
fore and after Title II reclassification is much clearer. Using the ACES data you
cite (for wired telecom carriers, cable distributors, broadband ISPs, wireless telecom
carriers, and telecom resellers), comparing 2013 (i.e., the year before President
Obama announced his desire for Title II re-classification) with 2015 (i.e., the year
the FCC reclassified broadband as a Title II service) shows annual capital invest-
ment being slightly lower in 2015 compared with 2013. (Sources: Sources: Table 4b
at https:/ www.census.gov [ data [tables /2014 | econ [ aces [ 2014-aces-summary.html;
Table 4a at hitps://www.census.gov/data/tables/2015/econ/aces/2015-aces-sum-
mary.html).

In addition, other third-party sources also indicate an overall decline in invest-
ment. Economist Hal Singer finds by tracking investment of twelve major ISPs be-
tween 2014 and 2016 that domestic capital expenditures declined by 5.6 percent or
$3.6 Dbillion. (Source: https:/ /haljsinger.wordpress.com/2017/03/01/2016-broad
band-capex-survey-tracking-investment-in-the-title-ii-era /) Studies suggesting an in-
crease in overall investment often make critical methodological errors by, for exam-
ple, counting as domestic network investment a major U.S. carrier’s multi-billion
dollar investment in upgrading its wireless network in Mexico, or another major
U.S. carrier’s changed accounting treatment of handsets from an operating expense
to a capital expense.

Question 8. Smart technologies will enable cities to improve community livability,
services, communication, safety, mobility, and resilience to natural and manmade
disasters; reduce costs, traffic congestion, air pollution, energy use, and carbon emis-
sions; and promote economic growth and opportunities for communities of all sizes.

1For example, in its most recent earnings report, Comcast—the nation’s largest broadband
provider—noted that in 2016 year over year “capital expenditures increased 7.5 percent to $9.1
billion.” The lion’s share ($7.6 billion) of that $9.6 billion went to the company’s Cable Commu-
nications division, “primarily reflecting increased investment in line extensions, a higher level
of investment in scalable infrastructure to increase network capacity and continued spending
on customer premise equipment related to the deployment of the X1 platform and wireless gate-
ways”—that ¥7.6 billion was an increase of 7.9 percent over the previous year.

Likewise, AT&T said it its most recent earnings that it spent $22.9 billion on capital invest-
ment in 2016, up from $20.7 billion in 2015. Granted, the 2015 number was slightly down from
the $21.4 billion spent in 2014, but it’s higher than the $19.7 billion or $20.2 billion spent in
2012 or 2011, respectively, seeming to undercut claims of historic low levels of investment.

Broadband back bone company Level 3 Communications, which is currently being acquired
by CenturyLink, spent $1.33 billion in 2016, more than it spent in either 2015 ($1.23 billion)
or 2014 ($1.25 billion). Cogent Communications, another broadband backbone company, spent
$45.2 million last year, up from $35.6 million in 2015.
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Smart City market estimates show rapid growth in coming years, and the number
of Internet-connected devices in Smart Cities alone is expected to grow from 1.2 mil-
lion in 2015 to 3.3 billion in 2018. Mobile broadband is the engine for the prolifera-
tion of smart cities.

This aspect of our Internet economy is expected to grow from almost $2 billion
in 2015, to $147.5 billion by 2020.

The FCC is the agency charged with making more spectrum available for mobile
broadband.

Given this rapid growth in Smart Cities technology, what is the Commission
doing1 1’?10W to usher in next-generation networks to meet anticipated spectrum de-
mands?

Answer. In recent years, the Commission has made an unprecedented amount of
new spectrum available for flexible wireless use, including technologies that will en-
able the growth of Smart Cities. These efforts include: (1) the broadcast incentive
auction; (2) the Spectrum Frontiers proceeding; (3) the Citizens Broadband Radio
Service proceeding; and (4) the AWS-3 auction. In the Spectrum Frontiers pro-
ceeding alone, the Commission made available almost 11 gigahertz of spectrum
above 24 GHz for licensed and unlicensed fixed and mobile use, proposed to make
available 18 gigahertz of additional spectrum, and sought comment on making spec-
trum above 95 GHz available for commercial use (this last aspect is one I personally
pushed in 2015). The Commission also has several ongoing proceedings designed to
improve access to and efficient use of a variety of additional spectrum bands and
is actively exploring opportunities to expand access to even more spectrum in the
future.

Question 9. Does the Commission need additional statutory authority to meet the
demand for spectrum?

Answer. Although the Communications Act, as amended, gives the Commission
substantial authority to accommodate the demands for more spectrum, legislation
such as the Spectrum Act have played a critical role in advancing the ball. Most
recently, the Making Opportunities for Broadband Investment and Limiting Exces-
sive and Needless Obstacles to Wireless Act (also known as the Mobile Now Act)
represents an opportunity for the United States to show international leadership in
the area of spectrum management and the move to 5G.

Question 10. What is the Commission’s role in ensuring that Smart City devices
have adequate protections against cybersecurity breaches? If the Commission has no
role, which part of the Federal Government has responsibility for this?

Answer. The FCC has a role to play within the clear confines of its defined statu-
tory authority to protect the reliability of the Nation’s communications industry and
to contribute to the primary roles that other agencies like the Department of Home-
land Security have to address cybersecurity challenges. The security of America’s
communications networks is a top priority, but the Commission cannot take action
on this issue beyond the role prescribed by Congress. I believe that the industry
needs to lead, and voluntary mechanisms are a good way to provide benchmarks
and expectations of protections for these providers and consumers.

We have opportunities as network experts to contribute to interagency dialogues
related to this topic, and to support the primary efforts of the industry to secure
their networks by clearing away red tape or regulatory ambiguities that would im-
pair their ability to effectively plan and execute their cybersecurity responsibilities.
The Communications, Security, Reliability, and Interoperability Council (CSRIC) is
a good example of this process—a stakeholder-led effort providing the Commission
with “in the trenches” insight into proven means to mitigate cyber risks.

Question 11. The FCC is currently considering a petition seeking broad pre-
emption of state and local authority over rights of ways and siting.

The relief sought by the petitioner seems like a very extreme measure for a prob-
lem that’s solvable with some outreach, communication and coordination with state
and local siting authorities as well as Tribes.

Is the FCC willing to convene a working group with wireless industry stake-
holders and representatives of state local and Tribal siting authorities to come up
with a game plan for wireless infrastructure deployment that includes things like:
information sharing about 5G technology, creating model ordinances, creating model
franchise applications and other best practices to streamline the deployment proc-
ess? If not, why not?

Answer. At my first open meeting as Chairman, I announced the creation of the
Broadband Deployment Advisory Committee, which will consist of wireless industry
stakeholders, representatives of state, local, and Tribal government authorities, and
others, to consider ways to accelerate the deployment of broadband infrastructure,
including 5G wireless service.
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Question 12. Senator Shaheen and I sent a letter to the Commission in June 2016
asking that the FCC commit to providing an assessment of whether the $1.75 billion
budget and 39 month timeline for the incentive auction repack are sufficient for a
successful repack of the broadcasters.

Then Chairman Wheeler wrote back to us later in the year committing to provide
the information to us in a timely fashion after the completion of the forward auc-
tion.

I understand that the forward portion of the incentive auction is still ongoing.

Will you honor that commitment and send us the information requested at the
close of the forward auction? If not, why not?

Answer. Yes. I have consistently said that broadcasters shouldn’t have to pay for
relocation costs out of their own pockets. We will know more about the adequacy
of the $1.75 billion fund once we receive the cost estimates from broadcasters and
have had a chance to review them; these estimates are due 90 days after the release
of the Closing and Channel Reassignment Public Notice.

I have also said that it is not the Commission’s intention to force stations off the
air if they fail to complete their transition to new facilities on schedule. It’s pre-
mature at this point to determine conclusively whether the 39-month time-frame
will be sufficient. We have a transition plan in place that creates a schedule taking
into account resource constraints, complex tower facilities, interference between sta-
tions, and other important factors. It is designed to minimize viewer inconvenience,
efficiently allocate the resources necessary for broadcasters to operate on their new
frequencies, and ensure that winning bidders for wireless licenses in the forward
auction can deploy in the 600 MHz band in a timely manner. The plan is the prod-
uct of more than two years of engagement with the broadcast industry, the wireless
industry, antenna manufacturers, tower crews, and other stakeholders.

Question 13. There was a GAO report stating that threats to the security of mobile
devi(l:es and the information they store and process have been increasing signifi-
cantly.

In 2012, the Government Accountability Office recommended that the Federal
Communications Commission encourage the private sector to implement a broad, in-
dustry-defined baseline of mobile security safeguards. They specifically asked the
commission to continue to work with wireless carriers and device manufacturers on
implementing these cybersecurity best practices by encouraging them to implement
a complete industry baseline of mobile security safeguards based on commonly ac-
cepted security features and practices.

In response to the GAO’s recommendation the Commission tasked the Commu-
nications, Security, Reliability, and Interoperability Council (CSRIC) to update these
cybersecurity best practices. What the council developed were “voluntary mecha-
nisms” that increased assurance that communication providers are taking the nec-
essary measures to manage cybersecurity risks. It was also to provide implementa-
tion guidance to help communication providers use and adapt the “voluntary”
cybersecurity framework.

Now that you are Chairman, do you feel that these “voluntary mechanisms” are
adequately protecting consumers from cybersecurity breaches?

Answer. The FCC has a role to play within the clear confines of its defined statu-
tory authority to protect the reliability of the Nation’s communications industry and
to contribute to the primary roles that other agencies have to address cybersecurity
challenges. The security of America’s communications networks is a top priority, but
the Commission cannot take action on this issue beyond the role prescribed by Con-
gress. I believe that the industry needs to lead, and voluntary mechanisms are a
good way to provide benchmarks and expectations of protections for these providers
and consumers.

However, to the extent that network security risks disrupt critical communica-
tions services, like 911, the FCC will do whatever we can, with other stakeholders
and within our authority, to mitigate those risks. The FCC can act to identify net-
work security risks that jeopardize critical communications services and act, again
within the confines of our statutory authority, to reduce them.

We have opportunities as network experts to contribute to interagency dialogues
related to this topic, and to support the primary efforts of the industry to secure
their networks by clearing away red tape or regulatory ambiguities that would im-
pair their ability to effectively plan and execute their cybersecurity responsibilities.
CSRIC is a good example of this process—a stakeholder-led effort providing the
Coi{nmission with “in the trenches” insight into proven means to mitigate cyber
risks.

I would add that to the extent that Congress grants the FCC additional authority
and resources in this area, I would faithfully administer those legal and administra-
tive provisions.
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Question 14. In 2013, the GAO was asked to assess the extent to which the FCC
has effectively implemented appropriate information security controls for the initial
components of the Enhanced Secured Network (ESN) project, and implemented ap-
propriate procedures to manage and oversee it.

The GAO found that in the initial components of the ESN project the FCC did
not effectively implement appropriate information security controls. To help
strengthen IT and project management controls over the ESN project, GAO rec-
ommended in a report released, that the Commission establish standard operating
procedures related to project management. These guidance documents instruct offi-
cials in performing key project management activities, including cost estimating,
scheduling and project scope management.

Has the FCC implemented these recommendations? And if so do you feel that the
FhCC is?currently and effectively protecting its systems and information from cyber
threats?

Answer. The FCC’s Office of Managing Director has briefed me concerning this
issue. I understand that the FCC has come a long way since this report detailed
the systems in place in 2012. According to OMD staff, we followed through on the
recommendations where they were not superseded by new systematic improvements
and built on this program’s initial successes to develop a much more secure network
that complies with appropriate guidelines, corrects all deficiencies and adheres to
legal requirements. Please be assured that I will be working to ensure that we do
not repeat past IT failures.

Q?uestion 15. If not, do you intend to remedy this problem? If so, how, If not, why
not?

Answer. I have been advised that the FCC has implemented all recommendations
and that GAO has verbally committed to closing all 18 open findings.

Question 16. Broadband access is not a luxury, it is a necessity. The Internet ex-
pands opportunities for commerce and strengthens our economy

In 2015, the GAO recommended that the FCC more clearly estabhsh the outcomes
it intends to achieve when addressing broadband adoption barriers faced by demo-
graphic groups with low levels of adoption.

GAO recommended that the FCC revise its strategic plan to more clearly indicate
whether addressing broadband adoption barriers is a major priority, if so, to identify
the outcomes the commission will strive to achieve.

Did the Commission follow these recommendations?

Answer. Since I have assumed leadership of the Commission, I have made it clear
that I intend to support efforts that make broadband more widely available and af-
fordable for all Americans. To that end, I have identified several outcomes that I
intend to pursue and have begun implementing changes to strengthen the Commis-
sion’s work on broadband adoption.

Notably, I have laid out a Digital Empowerment Agenda that proposes concrete
steps the Commission and Congress can take to support broadband deployment. I
believe this agenda could help bring broadband and digital opportunity to our Na-
tion’s economically deprived areas. By promoting infrastructure investment, the
Commission can encourage competition that will bring affordable broadband to more
communities and increase adoption. Additionally, my agenda promotes entrepre-
neurship and innovation so that firms are incentivized to create businesses that rely
on these networks and bring further economic opportunity to low-income Americans.

Question 17. As Chairman, you will have an opportunity to craft a strategic plan
for the agency. How do you intend to address broadband adoption barriers in your
strategic plan?

Answer. As Chairman, closing the digital divide, and thus addressing barriers to
broadband adoption, will be a core priority reflected in the Commission’s strategic
plan. The reality is that people cannot adopt broadband where it is not available.
Thus, our strategic plan will emphasize a consistent approach to supporting
broadband deployment across the Nation and particularly in rural America.

Indeed, the Commission is already working towards these strategic goals. In just
the first two months of my Chairmanship, we have adopted a plan to advance 4G
LTE across the country, approved $2 billion in support for building out networks
to high-cost areas through the Connect America Fund, and established a Broadband
Deployment Advisory Committee that will bring together stakeholders to develop a
model code for municipalities that wish to encourage broadband investment in their
areas. The Commission is also poised to open comprehensive reviews of the legal
frameworks for wireline and wireless infrastructure deployment. Our goal is to iden-
tify regulatory barriers and evaluate how the Commission can alleviate them. In
turn, our aim is to give broadband providers a greater incentive and ability to de-
ploy, maintain, and upgrade their networks to meet the growing demand for
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broadband—and for more affordable broadband options to be available for low-in-
come and rural consumers.

In the strategic plan, we will build on these efforts and set goals for providing
greater regulatory flexibility, streamlining our rules, and encouraging investment in
next generation networks. Beyond that, we will stress interagency coordination on
efforts to overcome barriers to broadband adoption and outreach to communities
about the benefits of broadband.

Question 18. Access to broadband Internet is crucial to improving access to infor-
mation, quality of life, and economic growth. A number of mobile and fixed-or-in-
home-Internet service providers have begun using a practice known as usage-based
pricing. This involves the provider changing the price to customers, or adjusting
their service, based on the amount of data they use.

In late 2014, GAO said that the FCC collaborate with providers to develop a vol-
untary code of conduct to improve communication and understanding of data use
and pricing by Internet consumers. GAO concluded that this would help to ensure
that the application of usage-based pricing for fixed Internet would not conflict with
the public interest.

Has the FCC complied with this recommendation? If not do you plan to direct the
FCC’s compliance?

Answer. The prior Administration recognized that “the number of consumer com-
plaints regarding [usage-based pricing] by fixed providers appears to be small and
that UBP plans are less common for fixed Internet customers than mobile cus-
tomers, it is unclear that any action is needed at this time.” Nonetheless, we will
continue to monitor complaints and provider offerings for trends that might indicate
that more action is needed.

Question 19. Do you feel that creating a voluntary code of conduct is or would be
enough to protect consumers from predatory pricing structures?

Answer. As the prior Administration recognized, “it is unclear that any action is
needed at this time.” Nonetheless, we will continue to monitor complaints and pro-
vider offerings for trends that might indicate that more action is needed.

Question 20. Do you believe that broadband service providers are providing clear,
and transparent pricing and service, and speed information to their customers?

Answer. Based on agency filings and a review of complaints to the agency, it ap-
pears that most broadband service providers are providing adequate information to
their customers.

ATTACHMENT—AUGUST 2016 DISSENT

Federal Communications Commission—FCC 16-107

DISSENTING STATEMENT OF COMMISSIONER AJIT PAI

Re: 2014 Quadrennial Regulatory Review—Review of the Commission’s Broadcast
Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the Tele-
commaunications Act of 1996, MB Docket No. 14-50; 2010 Quadrennial Regulatory
Review—Review of the Commission’s Broadcast Ownership Rules and Other Rules
Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, MB Docket
No. 09-182; Promoting Diversification of Ownership in the Broadcasting Services,
MB Docket No. 07-294; Rules and Policies Concerning Attribution of Joint Sales
Agreements in Local Television Markets, MB Docket No. 04—256.

“The more things change, the more they stay the same.” When French journalist
Jean-Baptiste Alphonse Kerr first expressed that sentiment 167 years ago, he obvi-
ously didn’t have the FCC’s media ownership regulations in mind. But his words
ring true as the Commission finally gets around to finishing the 2010 Quadrennial
Review.

Congress instructed the FCC to reassess its media ownership regulations every
four years. It also provided that the agency “shall” get rid of outdated rules.! This

1Compare Telecommunications Act §202(h) (FCC “shall” review media ownership rules on
quadrennial basis, “shall determine whether any of such rules are necessary in the public inter-
est,” and “shall repeal or modify” any unnecessary regulations) with Letter from Tom Wheeler,
Chairman, FCC, to the Honorable Anna Eshoo, U.S. House of Representatives (Mar. 18, 2016)
(“Section 629 of the Communications Act is explicit: The Commission shall . . . adopt regula-
tions to assure the commercial availability [of set-top boxes].”), available at http:/ /go.usa.gov/
xDjbA; Statement of Chairman Tom Wheeler, August 2016 Open Meeting Press Conference at
1:03:08, http:/ /go.usa.gov /xDjbJ (“Make no mistake, we will obey the law. The law [section 629]

Continued
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was because Congress recognized that regulations designed to promote localism, di-
versity, competition, and investment in media could have exactly the opposite effect
if they didn’t keep up with the times.

But here, the FCC has failed on both counts. In terms of timing, the Commission
has thumbed its nose at Congress for the past eight-and-a-half years by refusing to
complete a single quadrennial review. This is the regulatory equivalent of com-
pleting your figure-skating routine for the 2010 Vancouver Winter Olympics after
the Olympic flame has been extinguished at the closing ceremony of the 2016
Games in Rio de Janeiro. What took us so long? Based on the “substance” of this
Ohrder, {ihave no idea, for the agency essentially does nothing but stick its head in
the sand.

The changes to the media marketplace since the FCC adopted the Newspaper-
Broadcast Cross-Ownership Rule in 1975 have been revolutionary. Over the last
four decades, newspaper circulation and advertising revenue have plummeted, and
hundreds of publications have gone out of business. The Internet has become the
go-to source for news. National and regional cable news networks have flourished.
The days of Americans waiting for the morning newspaper to learn about what is
going on around them are long gone. Yet, instead of repealing the Newspaper-
Broadcast Cross-Ownership Rule to account for the massive changes in how Ameri-
cans receive news and information, we cling to it.

And over the near-decade since the FCC last finished a “quadrennial” review, the
video marketplace has transformed dramatically. Especially with the rise of over-
the-top video, the market is now more competitive than ever. Never before have
Americans been able to choose from such a wide array of content. They now demand
to view that content when they want and on the device of their choice. And high-
profile news is increasingly made and distributed on online video networks that
didn’t even exist just a few years ago.2 Yet, instead of loosening the Local Television
Ownership Rule to account for the increasing competition to broadcast television
stations, we actually tighten that regulation.

And instead of updating the Local Radio Ownership Rule, the Radio-Television
Cross-Ownership Rule, and the Dual Network Rule, we merely rubber-stamp them.

The more the media marketplace changes, the more the FCC’s media regulations
stay the same.

This ostrich of an Order is not at all what Congress envisioned. And it is a thumb
in the eye of the United States Court of Appeals for the Third Circuit, too. Five
years ago, the Third Circuit vacated the FCC’s definition of “eligible entity.”3 Ear-
lier this year, the Third Circuit said “enough is enough”4 and demanded that the
FCC take prompt action on its “stalled efforts to promote diversity in the broadcast
industry.”® So what does the Commission do here in response to the court? Precisely
one thing: It re-adopts the exact same “eligible entity” definition that the Third Cir-
cuit rejected in 2011!

This proceeding is proof of this agency’s plenary and purposeful abdication of its
statutory duty. It shows that this Commission that does not believe it is accountable
to Congress or the courts. And it is evidence that unless Congress or a court steps
in and takes action, this is the way that it will continue to be: The Commission’s
media ownership regulations will never be relaxed. Efforts to promote diversity will
remaain stalled. The law, the marketplace, and common sense will continue to be ig-
nored.

Today’s result is all the more unfortunate because compromise was well within
reach. For example, a bipartisan majority of commissioners was willing to repeal the
outdated Newspaper-Broadcast Cross-Ownership Rule. But for some reason, we
were told that this rule would not be repealed unless all commissioners agreed. And
sadly, one chose to exercise that veto.

As someone who has been on the losing end of more 3-2 votes than I care to re-
member, I am baffled by this new requirement for unanimity. We’ve been told for
years by the FCC’s leadership that 3-2 votes are what democracy is all about. Ex-
cept, I guess, when it isn’t. Or more precisely, 3-2 votes are what democracy is all
about so long as the commissioners are divided cleanly along party lines. As a re-

Sﬁysf ‘the Commission shall’ provide for competitive choice [in navigation devices]. We will obey
the law.”).

2 See, e.g., Daniel Victor & Mike McPhate, “Critics of Police Welcome Facebook Live and Other
Tools to Stream Video,” The New York Times (July 7, 2016) (discussing “the power of [online]
video, especially when live, in drawing public attention”), available at http:/ /nyti.ms/29IMKOS.

3 Prometheus Radio Project v. FCC, 652 F.3d 431, 437 (3d Cir. 2011).

4 Prometheus Radio Project v. FCC, 824 F.3d 33, 37 (3d Cir. 2016) (quoting Public Citizen
Health Research Group v. Chao, 314 F.3d 143, 158 (3d Cir. 2002)) (emphasis and internal
quotation marks omitted) (Prometheus III).

51d.
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sult, we end up keeping a rule on the books that almost no one at the FCC actually
believes make sense any longer. This is a shame because our regulations should al-
ways be shaped only by the facts and law—not crass political considerations.

If I were to detail all of this Order’s deficiencies, my dissenting statement would
be almost as long as the Order itself (161 pages). In the interest of space, I'll focus
on what I consider to be the Order’s most problematic aspects: (1) doubling down
on the Newspaper-Broadcast Cross-Ownership Rule; (2) tightening, rather than loos-
ening, the Local Television Ownership Rule; and (3) failing to take meaningful ac-
tion to promote diversity.

L

The newspaper industry is in crisis. Since the FCC adopted the Newspaper-Broad-
cast Cross-Ownership Rule in 1975, approximately one-quarter of newspapers in the
United States have gone out of business.® That’s over 400 publications.” In the last
decade, newspapers have shut down in Denver, Tucson, Cincinnati, Honolulu,
Tampa, and other major cities.8 Other newspapers, including the New Orleans
Times-Picayune and the Birmingham News, no longer publish on a daily basis.? Still
others, such as the Seattle Post-Intelligencer, have abandoned the print medium al-
together and now exist only as a digital platform.10

Since 1975, the population of the United States has increased 49 percent while
total newspaper circulation is down by one-third, with the substantial majority of
that decline occurring since 2000.11 Adjusting for inflation, newspaper advertising
revenues, both print and digital, are down 64 percent since 2000, from $65.8 billion
to $23.6 billion.12 And since 2000, employment in newspaper newsrooms has
dropped by 42 percent.13

Earlier this month, Warren Buffett, Whose company owns 32 newspapers across
the country, summarized the bleak picture: “[L]ocal newspapers continue to decline
at a very significant rate. And even with the economy improving, circulation goes
down, advertising goes down, and it goes down in prosperous cities, it goes down
in areas that are having urban troubles, it goes down in small towns—that’s what
amazes me.” 14

Of course, newspaper reporters continue to do important work throughout our
country each and every day. Many were recently reminded of the impact that their
stories can have through the 2015 film Spotlight, which won the Academy Award
for Best Picture. The movie focused on The Boston Globe’s investigation into wide-
spread child sex abuse by Roman Catholic priests in and around Boston—reporting
that ended up having a worldwide impact on the Catholic Church. But given the
newspaper industry’s profound financial troubles, it is becoming harder and harder
for publications to do this type of investigatory journalism, hold our elected officials
to account, and let Americans know what is going on in their communities.

That’s why it makes no sense for the government to be discouraging investment
in the newspaper industry. In this day and age, if you are willing to invest in a
newspaper, we should be thanking you, not imposing regressive regulations. But
that is precisely what the Commission is doing in this Order by maintaining the
Newspaper-Broadcast Cross-Ownership Rule.

Our action (or, to be more accurate, lack of action) is particularly unfortunate be-
cause broadcasters are well-situated to partner with newspapers. The reason is sim-
ple. Investments in newsgathering are more likely to be profitable when a company
can distribute information over multiple platforms. This is not just a theory. Be-
cause the FCC grandfathered newspaper-broadcast combinations that predated the

6 See Letter from Rick Kaplan, General Counsel and Executive Vice President, and Jerianne
Timmerman, Senior Vice President and Deputy General Counsel, NAB, to Marlene H. Dortch,
Secgetar?if, FCC, MB Docket No. 14-50, 09-182, at 2 (July 7, 2016) (NAB July 7 Ex Parte Letter).

7See id.

8See Newspaper Death Watch: Chronicling the Decline of Newspapers and the Rebirth of
Joggnah;m http:/ | newspaperdeathwatch.com/ (Aug. 16, 2016).

ee i

10 See William Yardley and Richard Pérez Pena, “Seattle Paper Shlfts Entirely to Web,” The
New York Times (Mar. 16, 2009), available at http: //nytz ms/2bM4yt

11 Daily circulation was ’60.655 million in 1975, 55.773 million in 2000 and 40.420 million in
2014. See Newspaper Association of America, Newspaper Circulation Volume http:/ [ bit.ly/
2b2r9f2 (linked spreadsheet) (Aug. 16, 2016).

12See NAB FNPRM Comments at 71.

13 See NAB July 7 Ex Parte Letter at 3—4.

14 Jake Sherman and Anna Palmer with Daniel Lippman, “EXCLUSIVE PLAYBOOK INTER-
VIEW: Warren Buffett!'—Dem EMAIL HACK ‘wider than believed—KASIE HUNT engaged—
B’DAY: David Brooks,” Politico, http:/ /politi.co/2aMjqC1 (Aug. 11, 2016).
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1975 adoption of the Newspaper-Broadcast Cross-Ownership Rule, we have seen
this theory play out in practice across the United States.

The National Association of Broadcasters has pointed to no fewer than 15 studies
demonstrating that newspaper-television cross-ownership increases the quantity
and/or quality of news broadcast by cross-owned television stations.15> These studies
span almost four decades, and some were commissioned by the FCC itself. For ex-
ample, one FCC-sponsored study in 2007 found that newspaper cross-owned TV sta-
tions supply about 7-10 percent more local news coverage and about 25 percent
more coverage of state and local politics, on average, than non-cross-owned sta-
tions.1® And another FCC-sponsored study that same year found that cross-owned
TV stations broadcast 11 percent more news programming than non-cross-owned
stations.1” The same is true with respect to newspaper-radio cross-ownership. An
FCC-sponsored study found that a cross-owned radio station is four to five times
more likely to have a news format than a non-cross-owned station.18

And we need not rely on statistics alone. The record contains numerous
unrebutted examples of how newspaper-broadcast cross-ownership has provided
more comprehensive news coverage to communities throughout our nation, including
Atlanta, Cedar Rapids, Milwaukee, Phoenix, South Bend, Spokane, Topeka, and
Amarillo.1® In Dayton, for example:

Cox Media Group’s cross-ownership of the Dayton Daily News and CBS affiliate
WHIO-TV helped to uncover one of the most prominent stories of [2014]: the
mismanagement of the Department of Veterans Affairs. Working together, jour-
nalists at the newspaper and television station analyzed the quality of care that
veterans were receiving, and discovered that the Department had paid more
than $36 million to settle claims resulting from treatment delays. Months of
congressional inquiries, national and global media studies, and, ultimately, the
resignation of the Secretary of Veterans Affairs followed. These treatment
delays would not have come to light had it not been for the dogged efforts of
both the newspaper and television reporters, working together.20

So in the face of all of this data and evidence, why does the Commission choose
to retain the Newspaper-Broadcast Cross-Ownership Rule? It claims that this regu-
lation remains necessary to promote viewpoint diversity.2! But the evidence over-
whelmingly shows that there is little if any connection between viewpoint diversity
and ownership.22 Most notably, a 2011 FCC-sponsored study found no statistically
significant relationship between ownership and viewpoint diversity, and a 2012 up-
date to that study actually found viewpoint diversity to be positively associated with
the number of co-owned television stations in a market.22 Indeed, research generally
shows that a media outlet’s viewpoint is driven by the preferences of its audience
rather than ownership.24

But the larger problem with the Commission’s conclusion is that it ignores the
realities of the modern media marketplace. This isn’t the 1970s anymore. Most
Americans don’t wait for the morning newspaper or the 11:00 PM newscast to learn
what’s going on around the globe or at home. That world set sail with The Love
Boat. Today, most Americans get the information they want when they want it by
going online and scouring a wide variety of sources, including digital-only news out-
lets and social networks such as Facebook and Twitter. When it comes to news, we
can now choose from an amazingly diverse array of options. Last year, for example,
Pew Research Study counted 143 news providers in Denver alone.25

15NAB FNPRM Comments at 75-76.

16 See Jeffrey Milyo, The Effects of Cross-Ownership on the Local Content and Political Slant
of Local Television News (2007).

17 See Daniel Shiman, The Impact of Ownership Structure on Television Stations’ News and
Public Affairs Programming (2007).

18 See Craig Stroup, Factors that Affect a Radio Station’s Propensity to Adopt a News Format
(2007).

19 See NAA FNPRM Comments at 3—10; Morris Communications Co., LLC FNPRM Comments
at 17-23.

20 NAA FNPRM Comments at 5-6 (emphasis in original).

21 Order at para. 142,

22 See NAB FNPRM Comments at 79-82, App. C (listing 15 studies).

23 See Adam D. Rennhoff and Kenneth C. Wilbur, Local Media Ownership and Viewpoint Di-
versity in Local Television News (2011); Adam D. Rennhoff and Kenneth C. Wilbur, Further Re-
visions to Local Media Ownership and Viewpoint Diversity in Local Television News (2012).

24 See, e.g., Matthew Gentzkow and Jesse M. Shapiro, What Drives Media Slant? Evidence
from U.S. Daily Newspapers, 78 ECONOMETRICA 35 (2010); Sendhil Mullainathan and Andrei
Shleifer, The Market for News, 95 AM. EcON. REv. 1031 (2005).

25 See Pew Research Center, Local News in a Digital Age at 4 (Mar. 5, 2015).
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The record contains a plethora of statistics detailing how the Internet has trans-
formed the American people’s consumption of news and information, and I don’t be-
lieve that it is necessary to review all of them here. Instead, I'll focus on two other
glaring problems with the Commission’s analysis that render its decision to retain
the Newspaper-Broadcast Cross-Ownership rule in the name of viewpoint diversity
fatally flawed.

First, the Commission contends that newspapers and broadcast television stations
“continue to be the predominant providers of local news and information upon which
consumers rely.”26 But then, in order to justify retaining the prohibition against
common ownership of a newspaper and a radio station, the Commission also claims
that “broadcast radio stations continue to be an important source of viewpoint diver-
sity in local markets.” 27

These statements place the Commission on the horns of a dilemma. The only rea-
son that the Commission performs a stunning about-face and suddenly claims that
radio stations are a significant source of viewpoint diversity 28 is so that it can re-
tain the Newspaper-Radio-Cross Ownership Rule (which generally prohibits cross-
ownership). But if radio stations are an important source of viewpoint diversity,
then they must be included in the total number of voices in the market. And if that
is true, then there is no way that the agency’s Newspaper-Broadcast Cross-Owner-
ship Rule can survive.29

Take the New York City media market, for example. If there are five major news-
papers, over twenty television stations, and about 60 radio stations in the market
contributing to viewpoint diversity, then how can prohibiting a newspaper from pur-
chasing a single one of those radio stations or television stations be necessary to
preserve viewpoint diversity? With over 80 voices in the market, how can common
ownership of just two cause a problem?

Second, the Commission discounts the rise of the Internet by arguing that most
of the news found there is provided by websites affiliated with traditional providers,
such as newspapers.3° (This myopic conclusion itself would be news to a wide vari-
ety of popular online upstarts, ranging from locally-focused platforms such as The
Texas Tribune, which earned two Online News Association awards last year for ex-
planatory and topical reporting, and Voice of San Diego, which has won national
awards for its investigative reporting, to more nationally-focused platforms like
BuzzFeed, Vox Media, and Yahoo! News.) But the FCC’s regulation only precludes
the common ownership of a broadcast station and a newspaper if the newspaper
publishes at least four times a week. So, for example, newspapers such as the Pa-
triot-News of Harrisburg, Pennsylvania, or the Press-Register of Mobile, Alabama,
which print only three days a week but update their websites constantly, may be
commonly owned with a television station.

How does this make any sense? If the content that a newspaper provides on its
website is critical to the retention of the Newspaper-Broadcast Cross-Ownership
Rule, why should it matter how many days a week it circulates a print edition? So
long as newspapers regularly update their websites with breaking news and infor-
mation, why should a newspaper that offers a print edition seven days a week be
treated differently than one that only distributes three print editions a week? Or
a newspaper that has chosen to go entirely online? Why should we create an incen-
tive for newspapers to cut back on print editions in order to get more favorable reg-
ulatory treatment? The Order offers no answers to these questions. That there are
no good ones highlights how outdated the Newspaper-Broadcast Cross-Ownership
Rule has become. At a time when more and more content is being consumed over
the Internet, it makes no sense to base ownership regulations on whether a news
outlet distributes a print edition and/or how many times a week it does so. The
product, not pulp, is what matters.

Perhaps recognizing its difficulty in justifying the retention of the Newspaper-
Broadcast Cross-Ownership, the Commission purports to “provide for a modest loos-
ening” of it.31 However, the modest steps that it sets forth are entirely inadequate
and largely illusory.

26 Order at para. 142.
27]d

28 See, e.g., 2014 Quadrennial Regulatory Review—Review of the Commission’s Broadcast Own-
ership Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act
of 1996 et al., MB Docket No. 14-50, Further Notice of Proposed Rulemaking and Report and
Order, 29 FCC Red 4371, 4435-36, paras. 144-45 (2014) (2014 Quadrennial Review Notice).

29 Conversely, if radio stations are not an important source of viewpoint diversity, then the
Newspaper-Radio Cross-Ownership Rule must be eliminated.

30 See Order at para. 148 & note 389.

310rder at para. 130.
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To begin with, the Commission adopts an express exception “for proposed com-
binations involving a failed or failing newspaper, television station, or radio sta-
tion.” 32 But the newspaper industry has explained that this standard’s specific cri-
teria “will not open any opportunities for newspaper companies to obtain investment
from the media industry, and certainly will not serve the public interest.”33 And
there is an even more fundamental problem with this exception. By the time that
a newspaper has failed or is failing, it might be too late to save and/or might not
be an attractive investment opportunity for a broadcaster. Our goal should be to
maintain newspapers as healthy and vibrant institutions. We shouldn’t deprive
them of the investment they need to thrive until they are at death’s doorstep and
then hope that someone will swoop in at the last minute to save them.

Additionally, the Commission states that companies may obtain a waiver of the
Newspaper-Broadcast Cross-Ownership Rule if they are able “to show that their
proposed combination would not unduly harm viewpoint diversity in the local mar-
ket.”34 What does this mean? Who knows? Curiously, the Commission rejects re-
adopting the four-factor test that applied to waiver requests under the vacated 2007
modification of the Newspaper-Broadcast Cross-Ownership Rule because it claims
that those factors (e.g., whether the combined entity would significantly increase the
amount of local news in the market) “would be vague, subjective, difficult to verify,
and costly to enforce.”35 But the waiver standard adopted by the Commission today
is far vaguer and more subjective than the 2007 standard for it lacks any objective
criteria. “Knowing it when we see it” is hardly the stuff of administrative precision.

Moreover, we’'ve seen this song-and-dance before. When the Commission adopted
JSA restrictions two years ago, it set up a similar waiver process to preserve bene-
ficial JSAs that it publicly touted when useful for defending its new policy.36 But
that process was a sham. For the entire time that the Commission’s JSA restrictions
were in effect, not one waiver request was granted. (That may have been one reason
why Congress, in an overwhelming bipartisan vote, required that the FCC protect
existing JSAs.37) I have little doubt that the same thing will happen here.

Where does that leave us? In the face of overwhelming evidence of the newspaper
industry’s dire condition, the benefits that newspaper-broadcast cross-ownership
could bring, and a media marketplace transformed by the Internet, the Commission
chooses to leave in place an absurdly antiquated rule that reduces investment in
the newspaper business. The FCC’s decision is not based on the law or the facts
in the record. Nor is it based on common sense. For example, does anyone seriously
believe that allowing a newspaper to buy a single radio station in any American city
would harm anyone? But politics—in particular, fear of partisan special interests in
the Beltway that have banged the same sad drum for years (ironically, mainly on-
line)—has made it impossible for us to repeal this rule.

At this rate, absent congressional or judicial intervention, the Newspaper-Broad-
cast Cross-Ownership Rule will outlive print newspapers themselves.

1L

In this Order, the Commission refuses to relax its Local Television Ownership
Rule. This rule prohibits anyone from owning two television stations in a Des-
ignated Market Area (DMA) unless at least one of those stations falls outside the
top-four stations in the market (top-four prohibition) and there are at least eight
independently-owned television stations in the DMA (eight-voices test).

However, record evidence demonstrates that the eight-voices test lacks any foun-
dation in economics or the realities of today’s television marketplace. Indeed, repeal-
ing that test would promote competition and localism in the video marketplace.

For one, the eight-voices test has no basis in modern competition theory and is
inconsistent with fundamental antitrust principles.3® The test often prohibits merg-
ers that “are unlikely to have adverse competitive effects and ordinarily require no
further analysis,” according to the United States Department of Justice & Federal

320rder at para. 173.

33 Letter from Danielle Coffey and Kurt Wimmer, Newspaper Association of America, to Mar-
lene H. Dortch, Secretary, FCC, MB Docket Nos. 14-50, 09-182, 07-294, at 2 (Aug. 9, 2016).

34 Order at para. 187.

35 Order at note 542.

36 See 2014 Quadrennial Review Notice, 29 FCC Red at 4540, para. 364.

37 See Consolidated Appropriations Act, 2016, § 628, Pub. L. No. 114-113 (2015).

38 Kevin W. Caves and Hal J. Singer, An Economic Analysis of the FCC’s Eight Voices Rule,
at 9-16 (July 19, 2016) (Caves & Singer Study), attached to Letter from Rick Kaplan, General
Counsel and Executive Vice President, and Jerianne Timmerman, Senior Vice President and
Deputy General Counsel, NAB, to Marlene H. Dortch, Secretary, FCC, MB Docket Nos. 14-50,
09-182 (July 19, 2016).
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Trade Commission’s Horizontal Merger Guidelines.3® And it often prohibits trans-
actions that do not create a presumption of increased market power according to
those guidelines.49 Simply put, in no other industry does the government condition
mergers and acquisitions on the maintenance of eight independent competitors in
a market. Indeed, under modern antitrust principles, the government does not im-
pose any rigid screen at all.41

For this reason, economists Kevin Caves and Hal Singer have concluded that the
eight-voices test “does not constitute a reliable competitive screening device. In-
stead, [it] imposes a presumption of anticompetitive effects over transactions that
would not justify such a presumption under standard antitrust practice. [It] com-
pounds this error by making its presumption impossible to overturn, regardless of
evidence of procompetitive merger-driven efficiencies.” 42

Caves and Singer’s analysis of advertising prices in all local television markets
bears out their conclusion.43 Controlling for other factors, they found no statistically
meaningful difference between advertising rates in markets with eight or more inde-
pendently owned and operated television stations and advertising rates in markets
with fewer voices.#* Moreover, their econometric analysis demonstrated that reduc-
ing the number of voices in a market has the impact of lowering advertising rates
rather than raising them, and that this effect holds true whether or not there are
fewer than eight voices in a market.#5 Specifically, in markets with fewer than eight
voices, local advertising rates are expected to fall by 2.9 percent with each decrease
in the voice count. And in markets with eight or more voices, such rates are ex-
pected to fall by 2.4 percent with each decrease in the voice count.46

These findings are fatal to the eight-voices test. First, they demonstrate that there
is no meaningful competitive difference between markets with fewer than eight
voices and those with eight or more. In each type of market, the response to the
reduction in the voice count is similar; advertising rates are statistically the same
controlling for other factors. There is no significance to maintaining eight independ-
ently owned and operated stations in a market. Thus, that number is entirely arbi-
trary.

Second, the Caves and Singer findings demonstrate that reducing the voice count
by one in a market with fewer than eight voices leads to a more competitive market,
not a less competitive one. As reviewed above, when the voice count is reduced by
one LI; such markets, advertising prices fall, not rise, in a statistically significant
way.

39 See Caves & Singer Study at 12, 14.

40 See id. at 14.

41See id. at 13. Rather, the starting point for merger analysis is the Herfindahl-Hirschman
Index (HHI), which is used to assess how much individualized scrutiny a transaction requires.

42 See id. at 15-16.

43 See id. at 21-28.

44 See id. at 24-26.

45 See id. at 26-28.

46 See id. at 28.

47Unable to formulate a substantive response to the Caves & Singer Study, the Commission
refuses to consider it, claiming that it was submitted too late. See Order at note 147. But this
study merely provides additional empirical support for arguments that the National Association
of Broadcasters (NAB) has advanced throughout the 2010 and 2014 Quadrennial Reviews. See,
e.g., NAB FNRPM Comments at 39, 55 (arguing that the eight-voices test is “arbitrary” and
“makes no sense”). As such, the Commission may not simply disregard it, and the authority that
the Order relies upon for doing so is inapposite. In Verizon v. FCC, 770 F.3d 961, 968 (D.C.
Cir. 2014), for example, the D.C. Circuit said that the Commission was not obliged to consider
a late-filed proposal for partial forbearance. Here, however, the Caves & Singer Study and
NAB’s accompanying ex parte letter advanced no new proposal. Rather, they provided support
for the NAB’s longstanding proposal in this proceeding for the FCC to eliminate the eight-voices
test. Similarly, in Globalstar, Inc. v. FCC, 564 F.3d 476, 484 (D.C. Cir. 2009), the D.C. Circuit
ruled that a party had not provided the Commission with a fair opportunity to pass upon an
argument by raising it the day an order had been adopted. That case, however, deal with an
entirely new claim of inadequate notice. Here, by contrast, NAB merely submitted additional
support for a claim that it has advanced for years during this proceeding. Moreover, the Caves
& Singer Study was submitted weeks before this Order was adopted, not the day of adoption.
While the Commission notes that UCC cites rule 1.415(d) (“No additional comments may be filed
unless specifically requested or authorized by the Commission”) in opposing consideration of the
Caves & Singer Study, see Order at note 147 (citing 47 C.F.R. §1.1415(d)), the note to that rule
specifically provides that in some rulemaking proceedings, “interested persons may also commu-
nicate with the Commission and its staff on an ex parte basis, provided that certain procedures
are followed.” In this proceeding, ex parte communications were specifically allowed by the Com-
mission. See 2014 Quadrennial Review Notice, 29 FCC Rcd at 4546, para. 378. Indeed, this
Order is replete with references to ex parte communications. See, e.g., Order at note 204. More-
over, NAB indisputably complied with all relevant procedures in submitting the Caves & Singer

Continued
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Another indication that the eight-voices test impedes competition and localism in
the video marketplace is the mass of record evidence showing that common owner-
ship of television stations in local television markets leads to more local news and
information programming.4® According to the Commission, “[t]he data demonstrate
that the duopolies permitted subject to the restrictions of the current rule have cre-
ated tangible public interest benefits for viewers in local television markets that off-
set any potential harms associated with common ownership. Such benefits include
substantial operating efficiencies, which potentially allow a local broadcast station
to invest more resources in news or other public interest programming that meets
the needs of its local community.”49 In other words, common ownership increases
competition and localism by creating stronger, better-funded competitors.

But the eight-voices test denies those benefits produced by common ownership to
viewers in most of our Nation’s television markets. And those markets are the ones
where the efficiencies of common ownership can yield the greatest benefits: smaller
markets where advertising dollars (typically the source of funding for local program-
ming) are scarce.

In contrast, the Order’s justification for maintaining the eight-voices test is ut-
terly devoid of factual support. Indeed, all the Commission can muster in support
of the eight-voices test is two paragraphs of unsupported assertions. In the first, the
Order says:

Nearly every market with eight or more full-power television stations—absent
a waiver of the Local Television Ownership Rule or unique circumstances—con-
tinues to be served by each of the Big Four networks and at least four inde-
pendent competitors unaffiliated with a Big Four network. Competition among
these independently owned stations serves an important function by motivating
both the major network stations and the independent stations to improve their
programming, including increased local news and public interest programming.
This competition is especially valuable during the parts of the day in which
local broadcast stations do not transmit the programming of affiliated broadcast
netwoglgs and rely on local content uniquely relevant to the stations’ commu-
nities.

Let’s unpack this. The Commission begins by arguing that competition between
stations affiliated with the Big Four networks and at least four independent com-
petitors unaffiliated with a Big Four network “serves an important function by moti-
vating both the major network stations and the independent stations to improve
their programming, including increased local news and public interest program-
ming.” 51 But what evidence does the Commission cite to support this proposition?
What evidence does it marshal to show that the presence of stations unaffiliated
with a Big Four network improves the quality of programming in a television mar-
ket? What evidence does it produce to show that such independent stations lead to
increased local news and public interest programming? The answer to each of these
questions is the same: None.52

And even if the Commission were able to offer some evidence to back up its asser-
tions, the question would then become: Why is it important to have at least four
independent competitors unaffiliated with a Big Four network in a market? Why
wouldn’t two or three suffice? Or, on the other hand, why not five or six? The Order
makes a feeble attempt to address those questions in its next paragraph:

We continue to believe the minimum threshold maintained by the eight-voices
test helps to ensure robust competition among local television stations in the
markets where common ownership is permitted under the rule. The eight-voices
test increases the likelihood that markets with common ownership will continue
to be served by stations affiliated with each of the Big Four networks as well

Study. Finally, it is important to recognize that the Commission frequently accepts and relies
upon data and studies that it receives shortly before an order is adopted. See, e.g., Amendment
of Part 15 of the Commission’s Rules for Unlicensed Operations in the Television Bands,
Repurposed 600 MHz Band, 600 MHz Guard Bands and Duplex Gap, and Channel 37 et al.,
ET Docket No. 14-165, Report and Order, 30 FCC Red 9551, 9636, 9639, nn.523, 539 (2015)
(citing and relying upon a 128-page technical study and a 16-page technical study that had been
submitted to the Commission as an ex parte filing seventeen days before the Order’s adoption).

48 See, e.g., Order at note 86.

49 Order at para. 38.

2‘1’ IOdrder at para. 56 (footnotes and citations omitted).

52 Neither does the Order offer any explanation for why stations unaffiliated with a Big Four
network play a distinct competitive role in the marketplace than those affiliated with a Big Four
network. Many of these stations, after all, are not independent stations. Rather, they are affili-
ated with a national network, such as the CW or Univision.
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as at least four independently owned and operated stations unaffiliated with
these major networks. Also, because a significant gap in audience share persists
between the top-four stations in a market and the remaining stations in most
markets—demonstrating the dominant position of the top-four-rated stations in
the market—we continue to believe that it is appropriate to retain the eight-
voices test, which helps to promote at least four independent competitors for the
top-four stations before common ownership is allowed. Accordingly, we retain
the eight-voices test.53

This explanation brings to mind the classic Peggy Lee song: Is That All There Is?

To be sure, I agree that the eight-voices test “increases the likelihood that mar-
kets with common ownership will continue be served by stations affiliated with each
of the Big Four networks as well as at least four independently owned and operated
stations unaffiliated with these major networks.” 54 But again, the key question is:
Why is it important to have “four independently owned and operated stations unaf-
filiated with these major networks?” The only justification the Commission provides
is the assertion that “a significant gap in audience share persists between the top-
four stations in a market and the remaining stations in most markets.”55 But even
assuming that to be true, how does this justify the choice of maintaining “four inde-
pendently owned and operated stations unaffiliated with the major networks,” as op-
posed to two, three, five, or six? The Order offers no explanation, cites no evidence,
and refers to no economic theory. It appears that the number four, and thus the
eight in the “eight-voices test,” was plucked out of thin air. Moreover, if there is a
significant gap in audience share between the top-four stations and the other sta-
tions in a market, wouldn’t that suggest common ownership of non-top four stations
would be pro-competitive, insofar as it would allow for stronger competitors to the
top-four stations to emerge?

But it gets even worse. The Commission readopts the restrictions on joint sales
agreements (JSAs) that were vacated by the Third Circuit in Prometheus II[—re-
strictions which have the practical effect of tightening the Local Television Owner-
ship Rule. The Commission provides little new analysis to justify these limits. Rath-
er, it “incorporate[s] by reference the rationale articulated” in its 2014 Order.5¢ As
such, rather than repeat at length the arguments that I advanced against the Com-
mission’s JSA decision two years ago, I similarly incorporate by reference the rel-
evant portions of my 2014 dissenting statement.>?” However, it is worth emphasizing
three points.

First, just as the Commission is unable to point to any evidence to justify retain-
ing the eight-voices test, neither is it able to cite any evidence supporting its deci-
sion to readopt JSA restrictions. Back in 2014, the Commission based its decision
on its hypothesis that a JSA allows one station to exert undue influence over an-
other station’s programming decision and operations. But as I pointed out at the
time, the Commission couldn’t come up with “a single example of a station in a JSA
exercising undue influence over another station.” 38 Indeed, it couldn’t round up “a
single instance where a JSA has allowed one station to influence a single program-
ming decision of another station.” 59

Flash forward two years. Despite the fact that numerous television stations across
the country have participated in JSAs for many years, the Commission still cannot
find a single case in which one station in a JSA has exercised undue influence over
another station or influenced a single programming decision of another station. The
Commission’s JSA analysis remains unjustified jabberwocky.

Second, in my 2014 dissenting statement, I reviewed at length all of the public
interest benefits that have been produced by JSAs.60 In this Order, the Commission
does not contest any of those benefits. Instead, it claims that “[t]he arguments that
television JSAs should not be attributed because they produce public interest bene-
fits are essentially indistinguishable from arguments that the ownership limits
should be relaxed because common ownership produces public interest benefits. We
acknowledge and address these arguments throughout; however, we ultimately de-

53 Order at para. 57 (footnotes and citations omitted).
54]d.

551d.

56 Order at para. 62.

572014 Quadrennial Review Notice, 29 FCC Red at 4590-95, 4597-99 (Dissenting Statement
of Commissioner Ajit Pai).

58 1d. at 4597.

59]d. (emphasis in original).

60 See id. at 4592-95.
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termine that the Local Television Ownership Rule should be retained with a minor
modification to the contour standard.” 61

But here’s the problem with that evasion. Maintaining the status quo with respect
to JSAs is not the equivalent of relaxing the Local Television Ownership Rule. Rath-
er, as the Third Circuit recognized, “[alttribution of television JSAs modifies the
Commission’s ownership rules by making them more stringent.” 62 And the Commis-
sion’s JSA decision here does not contain any rationale whatsoever for why the local
television ownership rule should be tightened. In fact, it concludes that the benefits
of making the rule more stringent are outweighed by the harms of taking that
step.63

So on one side of the ledger, we have uncontested evidence of the public interest
benefits yielded by JSAs. And on the other side of the ledger, the Commission points
to no evidence of any corresponding harms and does not advance any argument for
why the Local Television Ownership Rule should be made any stricter. Yet, it does
just that. This deliberate refusal to make a “rational connection between the facts
found and the choice made” defines arbitrary and capricious decision-making.64

Third, the decision to attribute television JSAs is fundamentally inconsistent with
the Commission’s other recent attribution decisions.6> Consider, for example, last
year’s repeal of the attributable material relationship (AMR) rule in the context of
wireless spectrum. The AMR rule used to require that the revenues of any company
leasing or reselling more than 25 percent of the spectrum capacity of a small
business’s wireless license must be attributed to that small business. In 2015, how-
ever, the same Commission majority as here concluded that the AMR rule was
“overbroad” and “we no longer need[ed] a bright-line, across-the-board, attribution
rule to ensure that a small business makes independent decisions about its business
operations.” 6 This followed a 2014 decision where the same Commission majority
as here waived the AMR rule for a private equity firm that leased 100 percent of
its spectrum capacity to our Nation’s two largest wireless carriers. There, the Com-
mission reasoned that the firm in question would not necessarily be “unduly
influence[d]” by the wireless carriers leasing all of their spectrum capacity because
of the firm’s representation that the “agreements at issue did not confer any” such
influence.67

So here is where we are today. Under the Commission’s rules, a small business
can lease 100 percent of its spectrum capacity to a Fortune 50 wireless carrier—
that is, engage in pure, profitable arbitrage—without any attribution requirement
being triggered. Yet, as a result of today’s Order, attribution will automatically kick
in whenever one television station sells more than 15 percent of another television
station’s advertising time.

How does this make any sense? The Commission purports to attribute television
JSAs because selling 16 percent of a station’s advertising inventory gives licensees
“the opportunity, ability, and incentive to exert significant influence over the bro-
kered station.” %8 Yet, one company leasing all of another company’s spectrum does
not give rise to the same concerns regarding undue influence? A company depending
upon a 100 percent spectrum lease is plainly more subject to undue influence than
a television station that agrees to let another station sell 16 percent of its adver-
tising. However, the Order offers no reason why the latter relationship, but not the
former, triggers an attribution requirement. As I've written before in commenting
upon the 2014 waiver of the AMR rule, “A foolish consistency may be the hobgoblin
of little minds, but a deliberate inconsistency is the ogre of arbitrariness.” 69

61 Order at note 176.

62 Prometheus III, 824 F.3d at 58.

63 See Order at para. 38.

64 Prometheus III, 824 F.3d at 40 (quoting Motor Vehicle Manufacturers Association of the
United States, Inc. v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29, 43 (1983).

65See Letter from Rick Kaplan, General Counsel and Executive Vice President, and Jeannine
Timmerman, Deputy General Counsel and Senior Vice President, NAB, to Marlene H. Dortch,
Secretary, FCC, MB Docket Nos. 14-50, 09-182, at 2-3 (July 29, 2016).

66 Updating Part 1 Competitive Btddmg Rules et al., WT Docket Nos. 14-170 et al., Report
and Order, Order on Reconsideration of the First Report and Order, Third Order on Reconsider-
atl?n of }he Second Report and Order, Third Report and Order, 30 FCC Red 7493, 7504, para.
21 (2015

67 Grain Management, LLC’s Request for Clarification or Waiver of Section 1.2110(b)(3)(iv)(A)
of the Commission’s Rules et al., WT Docket Nos. 05-211 et al., Order, 29 FCC Red 9080, 9084—
85, paras. 13-14 (2014) (Grain Waiver Order).
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III.

The Commission spends almost 50 pages discussing the issue of ownership diver-
sity in this Order. That’s certainly a lot of talk. But what concrete action does this
Commission take to advance diversity in the Order? One thing: It reinstates the
very same “eligible entity” definition that the Third Circuit rejected five years ago.
To describe this decision is to discredit it.

During my time at the Commission, I have made it a priority to encourage greater
diversity in the broadcast industry. Each summer, for example, I meet with those
participating in the Broadcast Leadership Training (BLT) Program, run by the Na-
tional Association of Broadcasters Education Foundation. The BLT program edu-
cates a diverse group of executives who aspire to be station owners or managers by
exposing them to “the fundamentals of purchasing, owning, and running a success-
ful operation of radio and television stations.”70 Each time, I come away inspired
by their spirit and optimistic about the future of broadcasting. These sessions also
reinforce my determination to do what I can at the FCC to expand opportunities
in the industry.

Occasionally, I have been successful. For example, the progress that the FCC has
been able to make in revitalizing AM radio, the Nation’s most diverse broadcast
service, has been a big step forward. But too often, the Commission has fallen short.
The FCC’s leadership has prioritized setting aside spectrum for unlicensed oper-
ations in the post-auction television band over saving low-power television stations
that often serve minority communities. It has allowed the Advisory Committee for
Diversity in the Digital Age to lay dormant. And in this Order, it falls short once
again.

I am particularly disappointed that the Commission refuses once again to adopt
an incubator program, which would allow established broadcasters to provide fi-
nancing and other forms of assistance to new entrants looking to break into the
broadcasting business. This proposal enjoys the support of civil rights organizations,
including the National Urban League, LULAC, the Rainbow/PUSH Coalition, the
National Council of La Raza, the Minority Media and Telecommunications Council,
and the Asian American Justice Center.”! It enjoys the support of industry.”2 One
would think that moving forward with this initiative would be a no-brainer.

The Commission claims that an incubator program would be too difficult to ad-
minister and consume too many staff resources.”® But it is difficult to take that ar-
gument seriously. When the FCC’s leadership thinks that an issue is important, it
is more than willing to adopt regulations that are difficult to administer and con-
sume an enormous amount of staff resources, far more than any incubation program
would. Moreover, as detailed in the Order itself,74+ the Commission has expended a
lot of staff resources studying the broadcast diversity issue. If we think that diver-
sity is important, why not spend less time researching the issue and more time ac-
tually doing something to make things better?

In my view, the real reason why the Commission refuses to adopt an incubator
program is ideological in nature. In order to incentivize broadcasters to incubate a
new entrant, the FCC would allow participating broadcasters to own one more radio
station in a market than they otherwise could under the local ownership rule. A
small number oppose this because they fear that this slight and targeted relaxation
of our ownership rules would promote concentration in the radio industry. But my
response to them is simple. The benefits of incubating a new voice in a market
would far outweigh any such harm, especially since an incubator is likely to be most
valuable in small-town markets where finding broadcast spectrum is easy but the
economics of the broadcast business are hard.

EE

As we bring our 2010 Quadrennial Review to an end, it is worth stepping back
and looking at the FCC’s actions over the past few years from a broader perspective.
In the many years in which the 2010 Quadrennial Review has been pending, the
Commission has approved the $13.8 billion purchase by our Nation’s largest cable
operator (Comcast) of one of our Nation’s top four broadcast networks (NBC). It
lhas signed off on the $49 billion merger of our Nation’s second and fifth largest

70See National Association of Broadcasters Education Foundation, Broadcast Leadership
Training, http:/ /[ nabef.org/blt/default.asp (last visited Aug. 18, 2016).

71 See, e.g., Initial Comments of the Diversity and Competition Supporters in Response to the
Third Further Notice of Proposed Rulemaking, MB Docket No. 07-294, at 19-21 (July 30, 2008).

72 See, e.g., NAB FNPRM Comments at 92-93; NAA FNRPM Comments at 15.

73 See Order at paras. 319-21.

74 See Order at paras. 246-70.
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multichannel video programming distributors (AT&T and DIRECTV). And it has
blessed a single $79 billion transaction combining our Nation’s second, third, and
sixth largest cable providers (Charter, Time Warner Cable, and Bright House).

Yet today, after many years of delay and “deliberation,” the FCC tells us the pros-
pect of a newspaper purchasing a single television or radio station for relative pock-
et change still shocks the conscience? One television station selling more than 15
percent of another’s advertising inventory in order to cut costs is a dire threat to
competition? A program to incubate diverse voices in the broadcast industry is a
bridge too far because it would allow some companies to own an additional radio
station in a market? It makes no sense at all.

Soon, I expect outside parties to deliver us to the denouement: a decisive round
of judicial review. I hope that the court that reviews this sad and total abdication
of the administrative function finds, once and for all, that our media ownership
rules can no longer stay stuck in the 1970s consistent with the Administrative Pro-
cedure Act, the Communications Act, and common sense. The regulations discussed
above are as timely as “rabbit ears,” and it’s about time they go the way of those
relics of the broadcast world. I am hopeful that the intervention of the judicial
branch will bring us into the digital age.

For all of these reasons, I dissent.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. AMY KLOBUCHAR TO
HoN. AjiT PAr

Question 1. I've heard from local broadcasters in Minnesota who are concerned
about being able to complete the incentive auction repacking process in the required
time. In Minnesota we face additional challenges because of our short construction
season. For example, International Falls is home to the coldest annual average tem-
perature in the contiguous United States. At 1,505 feet, the KPXM Tower in Inter-
national Falls is also the tallest structure in Minnesota. I can’t imagine any of us
would want to climb to the top of it in February. Chairman Pai, how will the FCC
work with broadcasters to develop resilient repacking plans that take into account
local conditions and unexpected events like severe weather?

Answer. FCC staff has actively engaged with the broadcast industry, the wireless
industry, antenna manufacturers, tower crews, and other stakeholders for more
than two years to develop the Transition Scheduling Plan, which was released in
January. The plan details how the FCC will determine the order and schedule of
stations’ channel moves. The plan is designed to minimize viewer inconvenience, ef-
ficiently allocate the resources necessary for broadcasters to operate on their new
frequencies, and ensure that winning bidders for wireless licenses in the forward
auction can deploy in the 600 MHz band in a timely manner. The Closing and
Channel Reassignment Public Notice that signals the formal close of the auction will
also detail the final schedule and explain how the Commission staff adjusted the
schedule to reflect the realities of weather and major events in places like Inter-
national Falls.

Question 2. Rural call completion is an important issue for me. It is simply unac-
ceptable that residents and businesses in rural areas have to cope with calls that
never connect. My Improving Rural Call Completion and Reliability Act, which I in-
troduced with Senators Tester and Thune, passed the Commerce Committee in Jan-
uary. Chairman Pai, how could a registry of intermediate providers as is called for
in my bill help improve service for rural consumers?

Answer. Wherever you live—whether it’s Pittsburg, Kansas, or Pittsburgh, Penn-
sylvania—and whatever technology you use—whether it’s a landline, a cellphone, or
VoIP—your phone should ring shortly after your number is dialed. The pending bi-
partisan rural call completion legislation would help the Commission target pro-
viders in the path of a long distance call, known as intermediate providers, who may
not be completing calls to rural areas in order to avoid the higher costs associated
with delivering such calls. The legislation could help increase the reliability of inter-
mediate providers by requiring them to register with the agency and comply with
service quality standards, and in the process improve call completion to rural areas.
Commission staff stands ready to work with your staff and provide technical assist-
ance on the proposed legislation.

Question 3. 1 have been advancing legislation to make broadband deployment
easier by requiring coordination between state departments of transportation and
broadband providers during construction projects so that they only have to “dig
once.” A provision based on my legislation passed the Commerce Committee in Jan-
uary as part of the MOBILE NOW Act. Chairman Pai, how can dig once policies
improve broadband access in rural America?
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Answer. I believe we must make dig once policies a central tenet of our Nation’s
transportation policy. The concept is simple: every road and highway construction
project across America, including those in rural areas, should include the installa-
tion of the conduit that can carry fiber optic cables. Installation is the most expen-
sive part of any new broadband deployment, so it’s common-sense to leverage con-
struction that will take place anyway to put in place the necessary conduit. Cities
like Seattle enacted dig once policies long ago and now have extensive public con-
duit that the private sector has used to lower the cost of deployment. Policies like
dig once can provide innovators with greater incentives to build out their own
broadband networks, upgrade their equipment, and focus on serving their cus-
tomers. That’s especially important in rural areas, where the private-sector case for
broadband deployment is much more difficult. Dig once has been successful on the
local level, and I hope it soon becomes the law of the land.

Question 4. Chairman Pai, you recently announced the formation of the
Broadband Deployment Advisory Committee to make recommendations and offer
best practices on accelerating broadband deployment. While best practices and pol-
icy recommendations can be useful, many local governments do not have the re-
sources or expertise to implement them. How can the FCC support local govern-
ments as they look to implement recommendations from the Broadband Deployment
Advisory Committee?

Answer. One of the key tasks the Broadband Deployment Advisory Committee
will be asked to do is draft for the Commission’s consideration a model code for
broadband deployment, which will cover topics like local franchising, zoning, permit-
ting, and rights-of-way regulations. The model code will be a particularly valuable
tool for communities that desire access to broadband but lack, as you note, the re-
sources or the expertise to develop policies conducive to deployment. The FCC last
week announced the membership and structure of the BDAC, and it will commence
deliberations this month.

Question 5. As co-chair of the Next Generation 911 Caucus, I know our Nation’s
911 system is in urgent need of upgrades. I am the Senate sponsor of Kari’s Law,
which would ensure that multi-line telephone systems allow direct dial 911 without
the need for prefixes. The bill passed this Committee in January and I am hopeful
it will be considered by the full Senate soon. Chairman Pai, I thank you for your
advocacy on this important issue. Based on your experience, are there technological
solutions for those that use multiline telephone systems to implement the reforms
contained in Kari’'s Law?

Answer. First, I am heartened to see that Kari’s Law is one step closer to becom-
ing the law of the land. We all owe Kari’s father, Hank Hunt, a debt of gratitude
for his decision to press forward and help ensure that every call to 911 goes
through. Second, I look forward to working with Congress on these and other impor-
tant issues as Chairman of the FCC, and I salute you for your leadership on this
and other public safety issues. Third, this is an issue that has been near and dear
to me and that I've championed for several years at the FCC. As a Commissioner,
I worked with hotel chains, for example, to promote their voluntary efforts to pro-
vide 911 direct dial capabilities to hotel guests. The FCC itself instituted direct dial-
ing through the basic programming parameters of its multi-line telephone system
(MLTS). This is a simple best practice that should be universally implemented on
all MLTS and campus/in-building systems.

Question 6. Today access to broadband is a critical part of students’ learning.
However, 41 percent of those living on rural Tribal lands do not have access to
broadband. Some have proposed a “Tribal priority” for the E-Rate program to close
the digital divide as it relates to Indian education. Chairman Pai, what more can
the FCC do to make sure that students living on reservations have access to
broadband in school?

Answer. I share your concern for closing the digital divide. In my first remarks
as Chairman of the Federal Communications Commission to the agency’s staff, I
stressed that one of my top priorities would be to close the gap between “those who
can use cutting-edge communications services and those who do not.”

In February, the Commission adopted the Tribal Mobility Fund Phase II, which
will direct approximately $340 million to build out 4G LTE coverage on Tribal
lands. Additionally, I circulated to my colleagues an order that would assist carriers
serving Tribal lands in deploying, upgrading, and maintaining modern high-speed
networks. The proposal would allow carriers serving Tribal lands a greater ability
to recover operating expenses, thus improving the financial viability of operating a
broadband network serving Tribal lands.

E-rate plays a vital role in helping schools and libraries connect to high-speed
Internet. In the past two funding years alone, E-rate disbursed over $66 million to
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schools and libraries identified as Tribal. This is why I have called E-rate “a pro-
gram worth fighting for.”

Before I became Chairman, I proposed a student-centered E-rate program that
would reduce the amount of paperwork that E-rate applicants must file to receive
funds, cut back on the complexity of current E-rate regulations, and reduce wasteful
spending. Additionally, my proposed changes would significantly increase the sup-
port that rural and remote applicants, many of whom are Tribal schools and librar-
ies, receive. Such changes would account for the significant barriers that many Trib-
al schools and libraries face in attempting to connect to high-speed broadband. I
look forward to working on these issues further during my tenure as Chairman.

Question 7. Chairman Pai, what can we do to increase broadband coverage on
Tribal lands more broadly?

Answer. I share your desire to address the digital divide on Tribal lands, where
approximately 40 percent of the population live in census blocks lacking fixed
broadband of 25/3 Mbps. In the first three months of my Chairmanship, we've al-
ready taken a number of actions to connect those on Tribal lands. As discussed
above, at the February Open Meeting, we adopted the Tribal Mobility Fund Phase
II, which will direct approximately $340 million to build out 4G LTE coverage on
Tribal lands. I have also asked the Commission’s Office of Native Affairs and Policy
to coordinate with the Wireless Telecommunications Bureau and the Wireline Com-
petition Bureau to help direct that funding to reach Tribal members in remote areas
that would otherwise be without access to next generation services.

Additionally, in early February, I circulated to my colleagues an order that would
assist carriers serving Tribal lands in deploying, upgrading, and maintaining
modem high-speed networks. The order recognizes that carriers serving Tribal lands
incur costs that other rural carriers do not face, resulting in significantly higher op-
erating expenses to serve very sparsely populated service areas. The proposal would
allow carriers serving Tribal lands a greater ability to recover operating expenses,
thus improving the financial viability of operating a broadband network serving
Tribal lands. I also directed the Universal Service Administrative Company to give
additional time to Tribal families living in the remote reaches of the Navajo Nation
to comply with a certification deadline for the Lifeline program. We must work to
bring the benefits of the digital age to all Americans, and we will continue to pursue
common-sense regulatory reforms to close the digital divide on Tribal lands.

Question 8. A provision based on my Rural Spectrum Accessibility Act—which I
introduced last Congress with Senator Fischer—was included in the MOBILE NOW
Act that passed the Commerce Committee in January. This provision would require
the FCC to explore ways to provide incentives for wireless carriers to lease unused
spectrum to rural or smaller carriers in order to expand wireless coverage in rural
communities. Chairman Pai, what incentives could be useful for encouraging large
carriers to lease spectrum to smaller, rural carriers?

Answer. Promoting the deployment of robust mobile broadband service in rural
communities is one of my top priorities as Chairman. High-speed mobile coverage
is increasingly critical to rural America for everything from the app economy to pre-
cision agriculture.

The Commission’s spectrum licensing rules are intended to lower regulatory bar-
riers to spectrum leasing for small and rural carriers, including rules that stream-
line the regulatory process for leasing spectrum. Our rules also provide parties with
great flexibility in the partitioning and disaggregation of licensed spectrum. We will
continue to explore ways to eliminate unnecessary rules and regulatory barriers in
order to encourage small rural carriers (among others) to expand wireless coverage
in rural communities to deliver mobile broadband to all Americans.

In addition, because deployment by rural carriers on leased spectrum counts to-
ward the primary licensee’s construction benchmark, adopting and enforcing mean-
ingful construction requirements that require licensees to build out in rural parts
of their license area in order to keep their license at the end of the term incentivizes
carriers to lease spectrum to rural carriers. In other words, in these situations, large
carriers have incentives to lease spectrum to rural carriers that have the ability and
expertise to deploy coverage in rural areas.

We also need to continue to think about further steps in this area. For instance,
in my September 2016 speech outlining my Digital Empowerment Agenda, I pro-
posed to increase the buildout obligation associated with an initial license to 95 per-
cent and extend license terms from 10 to 15 years. This would substantially increase
rural coverage and also make build-out more economically feasible for carriers by
providing an additional five years of certainty.

Question 9. The FCC has taken a number of enforcement actions against compa-
nies for cramming, including a record level joint FCC-FTC settlement with AT&T.
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Consumers have enough to worry about with ever-changing technologies and plan
options. They need to know that they are being billed fairly. Chairman Pai, how do
you plan to combat cramming and prevent scammers from moving on to new tech-
nologies?

Answer. Cramming often results in significant consumer harm because the unau-
thorized charges are often small amounts and can go undetected by consumers for
many months, and they are typically not disclosed clearly or conspicuously on a
multipage telephone bill. Further, consumers who receive electronic bills or who
have authorized automatic deductions from their bank accounts for payment of
monthly invoices are especially vulnerable, because they may not even look at their
bills prior to payment. Under Section 201(b) of the Act, the Commission can pursue
action against telecommunications service providers that bill for unauthorized serv-
ices or assess other unauthorized charges on consumer telephone bills. As you note,
the Commission has taken a number of enforcement actions to protect consumers
in this area, and we will continue to aggressively pursue companies that seek to
scam and cram consumers in violations of our rules. In addition, we have actively
been monitoring consumer complaints and other sources of information to determine
whether scammers are migrating to other platforms or technologies to cram charges
on customers’ bills. As scammers extend cramming-like actions to other tech-
nologies, we will carefully explore our authority to take enforcement action against
this type of behavior.

Question 10. Consumers have made it clear they do not want robocalls invading
their privacy and disrupting their lives. Earlier this year, I joined Senator Markey
and several other Senators on this Committee in calling for the FCC to protect con-
sumers from receiving unwanted and intrusive robocalls. Chairman Pai, I was glad
to see in your response that you share our commitment to combatting robocalls. One
particular strategy that has been effective is the Robocall Strike Force made up of
more than 30 companies in the telecommunications industry. Will you commit to
continue to convene the Robocall Strike Force with the support of the FCC?

Answer. Robocalls are consistently a top consumer complaint to the FCC from the
public. It is reported that U.S. consumers have been bombarded by an estimated 2.4
billion robocalls in a single month. Last month, the Commission took important next
steps to combat the scourge of robocalls by proposing rules to permit providers to
block spoofed robocalls when the caller uses an unassigned or invalid phone num-
ber. The proposed rules also would allow providers to block spoofed robocalls when
the subscriber to a particular telephone number requests that calls originating from
that number be blocked (sometimes called a “Do-Not-Originate” request). We also
seek comment on further steps the Commission could take to protect consumers and
empower voice service providers to block illegal robocalls. I strongly support the
good work done by the industry-led Robocall Strike Force, which made significant
progress toward arming consumers with call blocking tools and identifying ways
voice providers can proactively block illegal robocalls before they ever reach the con-
sumer’s phone. The Commission is committed to helping industry and consumers
stop unwanted robocalls, including by encouraging companies to adopt robocall
blocking technologies and working to develop comprehensive solutions to prevent,
detect, and filter unwanted robocalls.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. RICHARD BLUMENTHAL TO
HoN. AJiT PAr

Introduction. FCC rulemaking is governed by the Administrative Procedure Act
(“APA”). Before adopting the 2015 Open Internet Order, the agency established a
clear record demonstrating the need for the rules. The FCC also explained the legal
framework governing its conclusion that broadband Internet access service (“BIAS”)
should be reclassified as a telecommunications service.

The order found that consumers make decisions on broadband primarily based on
the service’s speed and ability to transmit their data. BIAS providers market and
price their services based on this transmission capability—and not on any sort of
information storage and processing function that BIAS providers may offer on the
side (such as e-mail).

And consumers do not confuse their broadband provider with their e-mail provider
or the websites they visit. They are able to distinguish between content on the
Internet and the provider of their access to that content.

Therefore, the FCC rightly concluded that “broadband Internet access service is
marketed today primarily as a conduit for the transmission of data across the Inter-
net.” For that reason, broadband Internet access is a telecommunications service
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that offers the public the ability to transmit information of users’ choosing, rather
than an information service.

As the Open Internet Order explained, this legal classification is essential to the
adoption of rules prohibiting Internet blocking and other forms of unreasonable dis-
crimination by broadband providers. When it struck down previous iterations of the
Open Internet rules finally upheld last year, the DC Circuit Court of Appeals ex-
plained that the rules against blocking “impos[e] de facto common carrier status on
providers of broadband Internet access service in violation of the Commission’s [ear-
lier] classification of those services as information services.”

In other words, there is no clear path—under the Commission’s current statutory
authority and controlling judicial precedent—to preserve the FCC’s rules against
blocking, throttling, and paid-prioritization in the absence of the telecommuni-
cations services classification.

You have suggested that you view the Open Internet Order and its classification
decisions as a mistake. Yet you testified that you understand the value of the open
internet, which the order’s legal framework and rules protect.

As you know, any steps you take to undo the rules and the Commission’s prior
legal interpretations would be governed by the APA, just as the adoption of those
rules were.

Question 1. Do you agree that a change in administration alone is not a sufficient
basis to undo an independent regulatory agency’s rulemaking?

Answer. I fully support and will abide by the Supreme Court’s decision in FCC
v. Fox Television Stations, in which the Court laid out the legal standard for revers-
ing an agency’s rulemaking: “An agency may not . . . depart from a prior policy sub
silentio or simply disregard rules that are still on the books. . . . And of course the
agency must show that there are good reasons for the new policy. But it need not
demonstrate to a court’s satisfaction that the reasons for the new policy are better
than the reasons for the old one; it suffices that the new policy is permissible under
the statute, that there are good reasons for it, and that the agency believes it to
be better, which the conscious change of course adequately indicates.” 556 U.S. 502,
515 (2009) (emphasis in original).

Question 2. Do you agree that you would need a factual record and legal analysis
sufficient to reverse course yet again, just two years after the order was adopted
and less than one year after it was upheld in court, should you decide to pursue
your promise to undo the Open Internet Order?

Answer. As stated above, the FCC is bound by the standard outlined by the Su-
preme Court in FCC v. Fox Television Stations governing the legality under the Ad-
ministrative Procedure Act of agency action that represents a policy change.

Question 3. Do you agree that if an independent commission reviews a past deci-
sion, it should do so with an open mind and not pre-judge whether facts and cir-
cumstances have changed?

Answer. Yes.

Question 4. In light of the DC Circuit’s several decisions on this issue, can you
articulate any basis for retaining rules that prohibit broadband providers from
blocking, throttling, and prioritizing websites unreasonably in the absence of the
telecommunications services classification you so often attack? Or is it your inten-
tion to eliminate these rules—ignoring the factual record and legal analysis that
undergirds them—based on your disagreement with that legal framework?

Answer. I support a free and Open Internet and I oppose Title II. I am currently
reviewing the Commission’s options for moving forward with respect to this issue.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. BRIAN SCHATZ TO
Hon. AJiT Pa1

Question 1. Have you asked for information from either AT&T or Time Warner
about the transaction, including information related to how any spectrum licenses
presently held by Time Warner or its subsidiaries will be dealt with in the trans-
action?

Answer. Congress has not tasked the Commission with reviewing mergers or
transactions generally. Instead, section 310 of the Communications Act extends our
authority only to transfers of licenses or the transfer of a control of a corporate enti-
ty that holds FCC licenses. With respect to AT&T’s proposed acquisition of Time
Warner, the companies have not filed any application for the transfer of control of
a license or transfer of control of a corporate entity that holds a license, and the
companies have stated they do not anticipate that Time Warner will transfer any
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of its FCC licenses to AT&T. As a result, the Commission has not asked for informa-
tion from either party.

Question 2. Has the FCC conducted its own analysis of the transaction to make
surei that it was not set up to evade FCC review? If not, please conduct such an
analysis.

Answer. Because the companies have not filed and apparently will not file any
application for the transfer of control of a license or transfer of control of a corporate
entity that holds a license, the Commission has not conducted an analysis pursuant
to section 310 of the Communications Act of the kind you describe.

Question 3. What is the FCC’s authority over a transaction that has been struc-
tured to evade FCC review?

Answer. The test for FCC jurisdiction remains whether the parties to a trans-
action seek a transfer of control of a license, or of a corporate entity that holds a
license. If there is no such transfer sought, the agency lacks jurisdiction under the
Communications Act to review the matter. However, should a party transfer FCC
licenses without having first obtained any required regulatory pre-approvals, the
FCC would have authority to take action, including by issuing monetary forfeitures
and/or revoking any unlawfully transferred licenses. For example, if Time Warner
were to transfer a broadcast license to AT&T without first seeking Commission ap-
proval, the Commission could revoke that license and prohibit AT&T from broad-
casting in that licensed area on that licensed channel.

Question 4. The FCC has recognized that there is a need for providers to have
access to low, mid and high-band spectrum. Each meets different requirements be-
cause, among other things, they have different propagation characteristics. I was
very encouraged that the Commission made high-band spectrum available for unli-
censed use in the recent Spectrum Frontiers proceeding. But, I understand that re-
cent studies from the Wi-Fi Alliance and others indicate that there will be a signifi-
cant shortfall of mid-band unlicensed spectrum in the upcoming years.

Do you agree that there is a need to identify additional mid-band spectrum for
unlicensed use?

Answer. Yes.

Question 5. What options are the Commission exploring to meet this now-well doc-
umented need?

Answer. The Commission is exploring a number of paths toward meeting the need
for more unlicensed spectrum that could be used for innovative technologies like Wi-
Fi and Bluetooth.

For instance, we continue to work aggressively to identify additional unlicensed
spectrum in the 5 GHz band. Currently, we are performing testing to determine
whether unlicensed might share the 5.9 GHz band with transportation services.
This band is particularly attractive because it is adjacent to spectrum that is al-
ready used by unlicensed.

We also have made spectrum available at 3.5 GHz that includes provisions for “li-
censed-light” operation that is similar to unlicensed. And, we have made an addi-
tional 7 GHz available for unlicensed at 64-71 GHz, which together with existing
rules permitting unlicensed operations in the 57-64 GHz creates a huge 14 GHz
band ripe for innovative use.

Finally, we stand ready to work with Congress to identify more opportunities to
free up spectrum for unlicensed use. One bill we've actively engaged on is the “MO-
EIILE Ng}?{V Act,” which calls for identifying 100 MHz of spectrum for unlicensed

elow 6 Z.

Question 6. In the Middle Class Job and Tax Relief Act, Congress identified the
need for additional unlicensed spectrum and requested the FCC and NTIA to con-
duct studies on 5350-5470 MHz and 5850-5925 MHz bands. I understand that after
5 years, the studies have not provided us with a way forward at 56350 MHz, and
the FCC continues to examine prospects for sharing at 5850 MHz. In the meantime,
the need for additional unlicensed spectrum has continued to grow, as evidenced by
recent spectrum needs studies.

If sharing in the 5350-5470 MHz band is not feasible, what are the alternatives?

Answer. As I've noted several times before, this Committee deserves credit for
drawing attention to the 5 GHz band in the 2012 Act. Congress directed the affected
agencies to evaluate known and proposed spectrum sharing technologies and risks
to Federal users if unlicensed wireless devices were allowed to operate in the 5.850—
5.925 GHz band.

But right now, this band is designated for vehicle to vehicle use. I have directed
the Commission’s staff to move ahead expeditiously with this matter while main-
taining a data-driven process designed to elicit the best engineering solutions and
allay concerns about co-existence.
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There are also a number of bands the FCC teed up in its Spectrum Frontiers pro-
ceeding, which focuses on spectrum above 24 GHz. Some of this spectrum could be
used for unlicensed operations; the agency is actively studying this issue.

Question 7. A number of Wi-Fi companies believe that 6 GHz is a potential oppor-
tunity for unlicensed designation. Would you agree that this is a good band to exam-
ine for unlicensed use?

Answer. I favor examining as many bands as possible for potential innovative
uses, and would be happy to work with you on the 6 GHz band in particular.

Question 8. What are the next steps you’d recommend to move forward here?

Answer. I am aware that the Wi-Fi industry is exploring ideas for accessing spec-
trum above 6 GHz. It is far too early to know whether this effort will bear fruit,
but I can assure you we will encourage innovation and consider any potential new
technologies and services within the one year period that I have mentioned in pre-
vious statements. The lack of service rules will not impede technological develop-
ment or innovative band use—we will do whatever is necessary to get the spectrum
out there, put the bands on the table and let the engineers and the marketplace
help us decide the best use.

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. EDWARD MARKEY TO
Hon. AJiT Pa1

Question. In 2015, I sent a letter to the FCC urging the Commission to keep the
Boston FCC office open. This office promotes public safety by preventing commu-
nications interference involving local police departments and emergency response or-
ganizations, among other functions. I shared my concern that reducing and relo-
cating Boston’s agents could disconnect the FCC from local incidents, potentially
challenging the FCC’s ability to maintain the 24-hour response standard. Instead
of eliminating this office, the FCC restructured its local field offices and maintained
the Boston office. What are your future plans for this important Boston office?

Answer. I agree with you on the importance of FCC field offices. As I stated in
my statement on the 2015 field reorganization plan, “The Enforcement Bureau’s
field agents perform essential work. They resolve interference that threatens public
safety communications. They ferret out pirate radio operators. And they play a crit-
ical role in ensuring that everyone complies with the Commission’s rules.” (My
statement is available at htips://apps.fcc.gov/edocs public/attachmatch /FCC-15-
81A2.pdf.) Regarding the Boston field office, a Senior Agent was recently selected
for that office and is responding to area signal interference complaints. The Enforce-
ment Bureau is monitoring the office workload and if necessary, will make staffing
modification recommendations.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. CORY BOOKER TO
Hon. AjiT PA1

Question 1. As you know, I recently joined Senator Blumenthal on a letter asking
you to explain your decision to revoke Lifeline Broadband Provider status for nine
companies. Thank you for your response, but given your directive to revoke Lifeline
Broadband Provider (LBP) status for nine carriers, whose petitions for LBP status
now return to “pending,” I wanted to ask you additional questions.

The very first issue you addressed in your written testimony is closing the Digital
Divide. The Universal Service Fund is designed to do exactly that. Will you commit
not to cap the budget for, or otherwise curtail, Universal Service programs?

Answer. As you know, the Universal Service Fund comprises four different pro-
grams under one umbrella: the rural healthcare program, the high-cost program,
the E-Rate program, and the Lifeline program. Currently, the first three of these
programs are subject to caps, based on the bipartisan decisions of past Commis-
sions. Going forward, the FCC must balance the goals of universal service with the
fact that dollars are scarce and need to be directed in a fiscally responsible way.
As Chairman, I intend to continue to balance these factors as the FCC implements
the statute and aims to close the digital divide.

Question 2. Broadband providers who saw your recent decision may worry that
the rug will be pulled out from under their investments if they try to enter the mar-
ket for Lifeline broadband services. What is your plan to encourage broadband pro-
viders to participate in Lifeline so that low-income households have the choice and
competition that helps us close the Digital Divide?

Answer. As I said in my statement last month on Lifeline, “I want to make it
clear that broadband will remain in the Lifeline program so long as I have the privi-
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lege of serving as Chairman. And we will continue to look for ways to make the pro-
gram work even better.” I also explained that “as we implement the Lifeline pro-
gram—as with any program we administer—we must follow the law. . . . Congress
gave state governments, not the FCC, the primary responsibility for approving
which companies can participate in the Lifeline program under Section 214 of the
Communications Act.” Hundreds of companies have been approved to participate in
the Lifeline program through a lawful process which properly allows the state to
designate Lifeline providers if they so choose. Indeed, over 99.6 percent of Ameri-
cans currently participating in the broadband portion of the program receive service
from a company designated within the strictures of the law. New companies can
enter the program using existing processes, and I encourage them to continue to do
S0.

Question 3. Former Chairman Wheeler spoke often about competition in the wire-
less broadband market, and that the FCC, Congress, companies, and communities
must always foster more competition, because it is important for lowering prices and
fostering innovation. How do you view competition in the wireless market right
n}(l)w? })Nould consolidation reduce competition and give consumers in my state less
choice?

Answer. I believe the current wireless marketplace is highly competitive. The na-
tional wireless carriers compete vigorously on price and service (recently, all na-
tional carriers either introduced new unlimited data plans or expanded old ones),
and many smaller carriers compete to serve consumers in cities and towns across
the country. I'm committed to fostering continued innovation and investment across
the mobile ecosystem to promote consumer welfare. Whether consolidation would
benefit or burden competition is a fact-specific question; for my part, I will continue
to prioritize regulatory decisions that further advance consumer benefits like lower
prices, broader availability, and more flexible service options.

Question 4. The FCC blocked broadband policy rules that were set to go into effect
in March 2017. Among the rules to go into effect were data security practices to re-
quire ISPs and phone companies to take “reasonable” steps to protect consumers’
information, like Social Security numbers, financial and health information, and
such. The rules were not prescriptive, but would require these companies to basi-
cally show they had a plan. What is the plan now to protect consumers?

Answer. Section 222 of the Communications Act gives the FCC authority to ad-
dress violations by a common carrier of its customers’ privacy. The FCC’s Enforce-
ment Bureau has existing guidance in place governing how ISPs must comport with
this requirement. Since the privacy rules never went into effect, consumer privacy
protections remain as they were over the past two years.

Going forward, I intend to work closely with the Federal Trade Commission to en-
sure that consumers continue to be protected under a uniform privacy regime for
the entire online ecosystem.

Question 5. In 2015, researchers at Rutgers University studied the impacts of
journalism in three New Jersey communities. They found that lower-income commu-
nities suffer from a lack of local news sources, and generally receive their news from
a smaller range of sources than wealthier communities.

I am deeply concerned about the lack of diversity in media ownership. The FCC
is supposed to collect data on media ownership every other year, but the 2015 data
has not been released.

Now that the FCC’s 2017 deadline for data collection is approaching, what is your
plan to ensure that this data is expeditiously collected, analyzed, and released to
the public?

Answer. The Commission collects broadcast ownership data on a biennial basis
and immediately makes the collected data available to the public via the Commis-
sion’s website. In addition, the Media Bureau releases a biennial report that ana-
lyzes the submitted data in various ways.

We anticipate that recent modifications to the Commission’s broadcast ownership
report forms will improve the quality of the data submitted to the Commission and
enable us to analyze submitted data more quickly and accurately. The Commission
is in the process of implementing changes to the Form 323 and Form 323-E to en-
sure that they reflect the changes adopted by the Commission in 2016, as well as
any modifications that may be adopted by the Commission at the April 20, 2017
open agenda meeting. These revised forms should simplify the filing process for li-
censees, increase the response rate, improve the quality of submitted ownership
data, and facilitate the Commission’s analysis of that data.

Question 6. In order to unlock the full benefits of Gigabit Wi-Fi, American con-
sumers need access to more unlicensed spectrum in the 5 GHz band. As pointed out
in a new study for the Wi-Fi Alliance, we need more contiguous unlicensed spectrum
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to support the 160 MHz wide channels used by Gigabit Wi-Fi. What is the Commis-
sion’s plan for moving forward in the near term to authorize shared unlicensed use
of the 5.9 GHz band to bring American consumers faster, better Wi-Fi?

Answer. As you know, we are performing testing to determine whether unlicensed
operations might share the 5.9 GHz band with transportation services. This band
is particularly attractive because it is adjacent to spectrum that is already used by
unlicensed operators. I am confident that we will conclude this testing process in
the near term and move forward using engineer-based solutions to maximize the op-
portunities for efficient spectrum use, including by expanding unlicensed access to
spectrum.

Question 7. As you know, in the previous Congress, I joined with Senator Marco
Rubio to introduce bipartisan legislation that would have explored whether it’s pos-
sible to safely share unlicensed spectrum with vehicle safety technology in the 5.9
GHz band. I'm pleased that your agency, with DOT and the Commerce Department
have been testing prototype technology to determine if it is possible to safely share
this precious band, and see whether it can be used without interfering with V2V—
or vehicle-to-vehicle communications. How will the Commission move forward with
this project? What are next steps?

Answer. Right now, this band is designated for vehicle-to-vehicle and vehicle to
infrastructure use. Wi-Fi stakeholders have proposed alternatives to share this band
while protecting most of the applications that are being considered, and I am con-
fident that we can find a solution.

This band is attractive for Wi-Fi because it’s contiguous with the lower adjacent
band already used for Wi-Fi. Also, if you look higher or lower in the spectrum chart,
I think you'd be hard pressed to find a band that has fewer hurdles to getting it
into consumers’ hands. Both Qualcomm (with its re-channelization approach) and
Cisco (with its detect and avoid approach) have identified paths forward.

The Commission is working collaboratively with other government agencies, such
as the U.S. Department of Transportation and the U.S. Department of Commerce’s
National Telecommunications and Information Administration, to ensure appro-
priate testing in the 5.9 GHz band to mitigate the risk of harmful interference with
Intelligent Transportation Systems (a component of which is the transportation-re-
lated technology called Dedicated Short-Range Communications, or DSRC).

The cooperating agencies developed a three-phased testing plan that would in-
volve reviewing equipment in the FCC’s Columbia Lab, testing sample/prototypes
off-campus utilizing DOT facilities and procedures, and tests in real-world scenarios.
We received nine devices for testing from five different companies and performed
most of the bench tests as planned.

Although we had hoped to conclude and submit the Phase 1 test results by Janu-
ary 15, 2017, the results of those tests showed a clear need for supplemental testing.
We need to better understand the potential interactions between U-NII and DSRC
devices. To date, we've generated thousands of data points that our engineers are
analyzing. Our staff is also working with DOT and NTIA looking towards the next
steps of field testing.

We need to finish these additional tests before moving on to Phase 2. Our engi-
neers have been in touch with engineers at DOT to begin planning Phase II which
will involve some basic field testing and then Phase III will involve real-world test-

ing.

The collection of relevant empirical data will assist the FCC, DOT, and NTIA in
their ongoing collaboration to analyze and quantify the interference potential intro-
duced to DSRC receivers from unlicensed transmitters operating simultaneously in
the 5.850-5.925 GHz band.

Question 8. 1 understand that on July 28, 2016, a group of managed care pro-
viders petitioned the FCC seeking declaratory ruling and/or clarification of the
TCPA to reconcile the regulation of a health plan member’s telephone number under
the TCPA with the regulation of the same use under the Health Insurance Port-
ability and Accountability Act (“HIPAA”).

The Petitioners argue that a clarification is necessary to harmonize the TCPA,
HIPAA, and prior Commission rulings to protect member health care communica-
tions. The calls covered by these clarifications fall within categories recognized by
the Department of Health and Human Services as covered by HIPAA to enhance
the individual’s access to quality health care. HIPAA, as you know, regulates the
privacy practices of covered entities and expressly encourages and permits such calls
to be made. Congress passed HIPAA in 1996 and the HITECH Act in 2009, well
after the TCPA, which was enacted in 1991. HIPAA and the HITECH Act, therefore,
represent the more recent intent of Congress in regulating these specific types of
communications.
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What is the Commission’s view on protecting non-telemarketing calls allowed
under HIPAA in light of their unique value to and acceptance by consumers?

What is the Commission’s view on acting to protect these calls expeditiously so
that beneficiaries’ access to health care is not jeopardized, rather than waiting for
a larger “omnibus” TCPA ruling that could take much longer?

Answer. The treatment of non-telemarketing healthcare calls subjected to HIPAA
has been raised in a Joint Petition filed by WellCare Health Plan (WellCare), among
others. The petition is under consideration by the Commission and we have sought
public comment on the matter. The comment cycles have been completed and Com-
mission staff is carefully reviewing the record in the proceeding. And FCC staff have
met with WellCare and the other petitioners several times to discuss their request.
I can assure you that we will take into consideration the issues and concerns pre-
sented by all stakeholders as the Commission makes every effort to conclude its re-
view as quickly and equitably as possible.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. Tom UDALL TO
HoN. AJiT PAr

Question 1. The FCC website and Universal Licensing System (ULS) database in-
dicate that the FCC has issued more than 50 licenses for antennas located on
Trump Organization properties across the country, from the Trump National Golf
Club in New Jersey to the Trump International Hotel in Washington, D.C. These
licenses seem to cover uses such as local radio systems for business purposes (“In-
dustrial/Business Pool”) to microwave TV broadcast translators (“TV Intercity
Relay”). Please submit for the hearing record a complete list of all current and pend-
ing FCC licensing, regulatory, and other matters dealing with Trump Organization
properties and President Trump-connected businesses.

Answer. After a rigorous search, Commission staff have identified 29 licenses clas-
sified as Industrial/Business Radio Pool, which is used to support business oper-
ations, that appear responsive to your request. They are as follows: WQIN529,
wWQQY855, WQMZ782, WQYP438, WPPH436, WQTJ467, WQKM691, WQRA547,
WQNT571, WQTH485, WQNC924, WQIG662, WQHT553, WQHP632, WQJA413,
WQOU575, WQTG225, WQCR619, WQIS558, WQVW586, WQJP502, WQVK323,
WQLA781, WQLI397, WQBF905, WPIX211, WPRL940, WQVW586, and WQSI465.
Staff was unable to identify any pending applications that appeared responsive to
your request.

Staff also found 42 active licenses held by individuals that either have the last
name “Trump” or a last name including “Trump.” However, none of these individ-
uals appears to be President Donald J. Trump. Finally, we note that the above ques-
tion references “TV Intercity Relay” service but our search for the name “Trump”
did not result in any active licenses that are used for this service.

Question 2. Will you inform this committee in writing of any new FCC licensing,
regulatory, and other matter dealing with Trump Organization properties and Presi-
dent Trump-connected businesses that arises?

Answer. Commission staff stands ready to repeat this search upon request, and
I am happy to inform the Committee in writing of any such results.

Question 3. Will you inform this committee in writing if President Trump or any
member of the Trump Administration discusses any licensing, regulatory, or other
matter before the FCC that concerns a Trump Organization property and President
Trump-connected business?

Answer. Yes.

Question 4. Will you commit to ensuring that the FCC will continue to be a truly
independent agency when it comes to licensing, regulatory, and other matters before
the FCC that concern Trump Organization properties and President Trump-con-
nected businesses?

Answer. Yes.

Question 5. The FCC regulates cable and wireless companies that have a poor rep-
utation when it comes to customer service. So I was pleased when the FCC imple-
mented a new consumer complaints database system following a letter that Senator
Nelson and I sent in 2014 to then Chairman Wheeler. The FCC’s Consumer Com-
plaint Data Center website is much more functional than the old complaints web
page. How is the FCC using the data from this new tool to identify emerging con-
sumer issues, analyze trends and inform FCC policymaking?

Answer. The Consumer Complaint Data Center (CCDC) expands the data the
Commission produces from a handful of charts and graphs to a comprehensive data-
base of individual complaints filed at the Commission since 2015. The CCDC allows
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users to easily track, search, sort and download information. Consumers can build
their own visualizations, charts and graphs. The data is also available via applica-
tion programming interface, which allows developers to build applications, conduct
analyses and perform research. The data can also be embedded on other websites.
The CCDC includes visualizations of various communications issues profiled in the
consumer complaints, as well as geographic search features by city, state and zip
code. The Commission has used its enhanced data to inform both policy and con-
sumer education. For example, the Commission recently issued several consumer
robocalls advisories based in part on our data center’s improved abilities. And third
party developers of robocall blocking apps use the enhanced data to arm consumers
with better tools to stop unwanted robocalls.

Question 6. Your testimony makes clear that you want to reduce “regulatory bur-
den” on corporations. Please describe what specific actions you have taken as a
Commissioner to help protect consumers and what actions you plan to take to pro-
tect consumers now that you are Chairman?

Answer. As FCC Commissioner, I have been an ardent supporter for the American
consumer. For example, to ensure the safety and life of all Americans, I have voted
to adopt rules to help first responders better locate wireless 911 callers. I have also
voted to ensure that Americans with disabilities are not ignored by supporting ac-
tions to improve the closed-captioning of television so that hard of hearing con-
sumers are afforded the same quality of life opportunities as non-hard of hearing
consumers.

Since becoming Chairman, the Commission has “hit the ground running” and
have acted on several pro-consumer initiatives. By establishing the Broadband De-
ployment Advisory Committee (BDAC), I have taken a crucial step to ensure that
all Americans will have the opportunity to enjoy reliable, high-speed internet, by re-
ducing regulatory barriers to infrastructure investment and streamlining processes.
In late March, I also took steps to protect the American consumers from fraudulent,
illegal, or spoofed robocalls. During this same time, I also issued improvements to
the video relay services to better ensure that deaf and hard-of-hearing individuals
experience service that is functionally equivalent to voice services available to hear-
ing individuals. As Chairman, I remain committed to ensuring that the rules and
policies of the FCC protect the interests of all Americans. And I look forward to tak-
ing further actions to close the digital divide, to protect consumers from unwanted
and illegal robocalls, and ensure that disabled individuals have a full opportunity
to participate in the 21st century economy.

Question 7. You stated in a speech on First amendment issues last year that “our
cultural consensus on the importance of being able to speak one’s mind is eroding.
And nowhere is that consensus more at risk than on college campuses.” You further
stated that “[ellected officials should intervene to defend free speech when it is
under attack at public universities” (Commissioner Pai’s Remarks at Media Insti-
tute’s 2016 Awards Banquet available at https:/ /www.fce.gov /document /commis-
sioner-pais-remarks-media-institutes-2016-awards-banquet). President Trump
seemed to threaten to withdraw Federal funding from the University of California
at Berkeley following its decision to cancel an event that featured a provocative
speaker, Milo Yiannopoulos, who wrote for the far-right Breitbart News. Do you
lsipp(ﬁt ;zvithholding Federal funds from universities like UC Berkeley for a matter
ike this?

Answer. Federal funding for universities is not a matter within the FCC’s jurisdic-
tion. However, with over 20 million students currently attending school in an Amer-
ican post-secondary educational institution, it is a problem that liberty seems to find
no refuge on the modern American campus. I believe that the cause of free speech
has no partisan affiliation. Consider these words by Janet Napolitano, President of
the University of California system and former Obama and Clinton Administration
official: “[W]e have moved from freedom of speech on campuses to freedom from
speech. If it hurts, if it’s controversial, if it articulates an extreme point of view,
then speech has become the new béte noire of the academy.” And I hope all adminis-
trators would heed the words of the University of Chicago’s Committee on Free Ex-
pression, which states that “[I]t is not the proper role of the University to attempt
to shield individuals from ideas and opinions they find unwelcome, disagreeable, or
even deeply offensive. . . . [Cloncerns about civility and mutual respect can never
be used as a justification for closing off discussion of ideas, however offensive or dis-
agreeable those ideas may be to some members of our community.”

Question 8. My understanding is that the FCC issues radio and antenna licenses
to universities. Will you exercise your authority as chairman of the FCC in an im-
partial manner when it comes to licensing, regulatory and other matters related to
colleges and universities?
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Answer. Yes.

Question 9. Section 254 of the Communications Act charges the Commission with
ensuring that “Consumers in all regions of the Nation” have access to telecommuni-
cations and information services “that are reasonably comparable” to those in urban
areas. The latest FCC data show that 96 percent of American in urban areas have
access to fixed broadband. This compares to just 59 percent of those on tribal lands.
Given this gap, has the FCC failed to live up to its duties under Section 254 of the
Communications Act?

Answer. Yes. I believe closing the digital divide should be the FCC’s top priority,
and nowhere does that hold more true than with respect to rural, remote, and Trib-
al areas. Unfortunately, the state of digital access on Tribal lands is far inferior to
those on non-Tribal lands. This is not consistent with Section 254, and I'm com-
mitted to improving the situation now that I have the privilege of serving as Chair-
man.

Question 10. Will you assure me that the FCC will prioritize tackling the digital
divide in Indian country?

Answer. Yes—closing the digital divide for all Americans, including those living
in Indian country, is my top priority.

Question 11. In 2010, then FCC Chairman Julius Genachowski stood up the Office
of Native Affairs and Policy (ONAP). This tribal liaison office is vital for ensuring
robust tribal consultation and better input from tribes on important FCC actions
that impact them. So I am very disappointed that the FCC did not provide ONAP
even the modest $300,000 in funding that Congress directed for tribal consultation
in Fiscal Years 2015 and 2016. Will you assure me that FCC will not repeat this
mistake for the current fiscal year?

Answer. As head of the agency, I take my responsibility for Tribal consultation
seriously, and I will ensure that the agency allocates the resources it needs to fulfill
that engagement responsibility.

Question 12. Does the Federal hiring freeze impact the FCC’s ability to fill any
open positions within ONAP?

Answer. The Commission is blessed with an excellent staff that has hit the
ground running. I am not aware of any impacts of the hiring freeze thus far on the
ability of the agency, including ONAP, to carry out its responsibilities.

Question 13. The National Congress of the American Indian and others believe
ONAP could be more effective if it were located within the Chairman’s office rather
than within an FCC bureau. Do you agree?

Answer. The staff of the Office of Native Affairs and Policy are hardworking pro-
fessionals who have effectively engaged with Native Nations, Tribal representatives,
and others to provide the outreach and education needed to improve broadcast and
broadband opportunities on Tribal lands. I look forward to continuing to work with
the office, and always welcome recommendations for how the agency can be more
effective in its efforts. However, I generally do not support incorporating other of-
fices into the Chairman’s office.

Question 14. The Mobility Fund II order and further notice issued by the FCC on
March 7th announced up to $34 million per year for a Tribal Mobility Fund Phase
II. Please provide the calculations undertaken by the FCC to reach a conclusion that
$34 million per year will provide Tribal lands with access to services that are rea-
sonably comparable in quality and price to those available in our Nation’s urban
areas, as contemplated by Section 254 of the Communications Act.

Answer. The budget for the Tribal Mobility Fund will be determined by applying
the ratio of square miles in eligible Tribal Lands (adjusting for a terrain factor) to
square miles of all eligible areas (adjusting for a terrain factor) to the total $4.53
billion budget for Mobility Fund Phase II. The preliminary estimate of $340 million
for the Tribal Mobility Fund is based on analysis of current Form 477 data, which
concluded that ratio is approximately 7 percent. Eligible areas for both Tribal and
non-Tribal lands will be finalized after a comprehensive challenge process, at which
point the ratio will be recalculated and applied to the total Mobility Fund Phase
II budget. Notably, the Tribal Mobility Fund Phase II budget serves as a floor, not
a ceiling, on the potential support in Tribal lands.

Question 15. At a rate of $34 million in annual universal service investment, how
long will it take to achieve reasonable comparability between tribal lands and urban
areas for mobile broadband?

Answer. The Tribal Mobility Fund Phase II envisions a ten-year term of support
with a final buildout benchmark at the six-year mark, at which point a winning bid-
der must demonstrate reasonably comparable advanced mobile services in the sup-
port area.
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Question 16. What amount of annual universal support would be necessary to
achieve reasonable comparability between tribal lands and urban areas for mobile
broadband within five years?

Answer. Shortening the buildout benchmark by one year would likely increase the
amount of support demanded by competitors in the Mobility Fund Phase II and
Tribal Mobility Fund Phase II, and likely reduce the total coverage of Indian coun-
try by participants in the auction. Because these auctions will rely on market forces
to determine the specific funding required to serve any area, the precise impact of
such a change is at this point in time unknowable.

Question 17. In a September 2016 interview on the Sean Hannity Show, you spoke
about concerns about the long-planned expiration of NTIA’s Internet Assigned Num-
bers Authority (IANA) functions. You reportedly stated that, “[IIf you cherish free
expression, and free speech rights generally, you should be worried, I think, when
there’s—this oversight role’s going to be ceded to potentially, foreign governments
who might not share our values” (see Hanchett, Ian. “FCC Commissioner on Inter-
net Oversight Switch: ‘If You Cherish Free Expression,” ‘You Should Be Worried,’
This Is ‘Irreversible’.” available at http:/ /www.breitbart.com /video/2016/09/28/
fec-commissioner-on-internet-oversight-switch-if-you-cherish-free-expression-you-
should-be-worried-this-is-irreversible /). This expiration occurred on October 1, 2016.
Do you still have these concerns about the IANA transition?

Answer. The previous model of Internet governance was a tremendous success.
Under American stewardship, the Internet became an unprecedented platform for
free expression, innovation, and democratization. In my view, those favoring a
change had a burden of proof to show why such a momentous change would benefit
Internet users. In any event, now that the transition has occurred, we must con-
tinue to be vigilant to ensure that the Internet is free from unwarranted govern-
ment intrusion.

Question 18. At a May 12, 2015 hearing of the Financial Services and General
Government Subcommittee of the Committee on Appropriations, you testified that
you “do not believe that funds for moving the FCC’s headquarters . . . should be
included within the FCC’s general budget authority.” You further stated that “Con-
gress should provide [FCC] with specific budget authority for this purpose.” What
specific budget authority will you seek from Congress for moving the FCC’s head-
quarters?

Answer. We received adequate funds in Fiscal Year 2016 to initiate the FCC’s
headquarters move and/or facilities restacking. We expect to receive the remaining
funds in the final Fiscal Year 2017 appropriations bill. We have continued to work
with GSA to ensure an orderly transition; however, there is an outstanding appeal
from the initial U.S. Court of Federal Claims decision granting authority for moving
our headquarters. Accordingly, we will continue to work with the Appropriations
Committee to ensure that we have the appropriate level to handle this process and
any related matters in the next year.

Question 19. At a March 27, 2014 hearing of the Financial Services and General
Government Subcommittee of the Committee on Appropriations, we discussed your
idea of having an FCC “dashboard” to improve transparency and accountability. Do
you plan to implement such a dashboard?

Answer. Yes, I am still interested in implementing such a dashboard.

Question 20. 1 am interested in learning your thoughts about how to craft spec-
trum policy that is “future proof.” The United States Frequency Allocation Chart
(available at https:/ /www.ntia.doc.gov/files/ntia/publications/january 2016 spec
trum_wall chart.pdf) indicates that essentially all available spectrum has already
been allocated. So the challenge today seems to be finding efficiencies and
repurposing spectrum when new uses become important. How do we ensure that al-
locations made today do not unintentionally prevent us from meeting spectrum
needs in the future?

Answer. The spectrum allocation table is likely here to stay for the foreseeable
future, but we have had incredible success enabling the various radio services the
ability to innovate and deploy new technologies as they become available. Two ex-
amples stand out. The flexibility of our technical rules for commercial wireless spec-
trum have allowed the transition from the first through fourth and soon the fifth
generation technologies without the need for continual FCC approvals. Similarly,
Wi-Fi and Bluetooth were developed and deployed in successive generations due to
the flexibility of our unlicensed rules.

I am committed to building on this foundation by identifying and eliminating any
unnecessary rules that may stand in the way of innovation. One key to this process
is encouraging the rapid deployment of innovative technologies and opening up pre-
viously underutilized spectrum bands for use. This can be accomplished through a
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variety of accelerated agency actions as well as nimble market-based approaches,
such as a streamlined secondary market.

Question 21. Astronomers from around the world use the Very Large Array (VLA)
radio telescope located outside Socorro, New Mexico to make observations of stars,
quasars, pulsars, and galaxies that are not possible with optical telescopes. Current
law allocates certain radio frequencies for such scientific use and protects against
harmful interference. This is critical for radio astronomers to be able to do their re-
search. Do you agree that Federal policy should continue to ensure that radio as-
tronomers have access to spectrum needed for their research?

Answer. Yes.

Question 22. Unlicensed use of the TV “white spaces” spectrum has the potential
to enable low cost fixed broadband connectivity in rural areas. My understanding
is that proponents of using TV white spaces believe it is essential that there be ade-
quate access to useable 6 MHz channels in every U.S. market. Will you commit to
making this issue a priority as you finalize the remaining policy issues in the TV
white space related proceedings and petitions for reconsideration?

Answer. I am a strong believer in unlicensed use of spectrum, which has led to
innovations such as Wi-Fi. I agree that unlicensed access is especially critical in
rural markets, and I agree that the Commission must do what it can to ensure that
the repacking of the TV bands does not foreclose wireless Internet service providers
and others from increasing broadband deployment in rural America through the use
of white-space devices.

Question 23. What steps will you take as FCC Chairman to create new opportuni-
ties for Tribal Nations to access spectrum?

Answer. As stated above, one of my top priorities as Chairman is to close the dig-
ital divide, including on Tribal lands. I’ve proposed that we increase buildout obliga-
tions (in conjunction with extending license terms) in order to ensure that licensees
build out on Tribal lands and other areas that don’t have coverage. The Tribal Mo-
bility Fund also will play an important part of ensuring Tribal areas have coverage.
I have also announced the formation of the Broadband Deployment Advisory Com-
mittee to explore ways to accelerate deployment of high-speed broadband nationwide
and close the digital divide.

Question 24. Windstream declined almost $28 million in Connect America funding
for rural broadband in New Mexico. Windstream and other companies will be able
to bid in a “reverse auction” process to bring broadband service to these customers.
When will this reverse auction take place?

Answer. The Commission is working through the pre-auction process, with the ex-
pectation of conducting the CAF II auction in early 2018. Following the Commis-
sion’s bipartisan vote on February 23, the auction will offer almost $2 billion to bid-
ders to connect the unserved over the next decade. It incorporates rules to induce
new entrants to participate—competitive entrants like wireless Internet service pro-
viders, small-town cable operators, and electric utilities. The CAF II auction order
adopted auction weights designed to give every bidder—no matter what technology
they use—a meaningful opportunity to compete for Federal funds, while ensuring
the best value for the American taxpayer. These weights account for the value of
higher speeds, higher usage allowances, and low latency, but also balance these
preferences against our objective of maximizing the effectiveness of finite USF funds
to serve consumers in unserved areas.

Question 25. I am very concerned that, even after a “reverse auction” process for
Connect America funding for rural broadband in New Mexico, the most costly areas
to deploy service will still be left behind. It seems to me that if FaceBook and Google
can bring Internet service to developing countries, it should be within our means
to make sure all New Mexicans have access to broadband. Could you share your
thoughts on how the FCC could use pilot projects or encourage new technologies to
bring broadband service to remote rural areas?

Answer. While the Commission previously decided to include areas that are
deemed to be extremely high-cost in the CAF II auction, it recognized that not all
areas will receive bids. Therefore, the Commission has concluded that it will award
support in a subsequent Remote Areas Fund competitive bidding process with re-
spect to areas that, after the CAF II auction, remain unserved. The Commission’s
goal is to commence the Remote Areas Fund auction within a year of the close of
the CAF II auction. Both the CAF II and the Remote Areas auctions are technology
neutral, meaning providers using new technologies that can offer voice and the min-
imum level of broadband service are eligible to participate.

Question 26. The Federal agency overseeing broadband providers and Internet
policy should be a flagship agency when it comes to using the best IT tools avail-
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able. Yet when record numbers of Americans tried to submit comments on net neu-
trality, the FCC’s electronic filing system crashed. How do you plan to prioritize the
FCC’s IT reform efforts moving forward?

Answer. I am working with the Office of Managing Director to review all IT
projects for the next fiscal year to determine the success/fail ratio of prior year
projects. However, I believe that the Commission has made considerable progress
since the system crash described by you, including appropriate upgrades and main-
tenance improvements. I look forward to working with our Office of Managing Direc-
tor and our CIO to pinpoint the cause of past deficiencies and develop leadership
tools to avoid system breakdowns. Also, the FCC will work with OMB and Congress
to ensure that we have adequate funds to prioritize essential projects going forward.

Question 27. What are the most important FCC IT systems that need to be mod-
ernized?

Answer. The FCC systems supporting Auctions (ISAS/ABS), Equipment Author-
ization (EAS/ELS), and Licensing (ULS/CDBS).

Question 28. Describe the role of the FCC Chief Information Officer (CIO) in the
development and oversight of the IT budget. How is the CIO involved in the decision
to make an IT investment, determine its scope, oversee its contract, and oversee
continued operation and maintenance?

Answer. As you know, the Commission is a very small agency, with less than
1,600 FTEs and a relatively limited budget for IT projects. The FCC has a small
permanent IT staff of 45 with approximately 275 contractors—although we have
been increasing the staff-to-contractor ratio during the past few years. Accordingly,
we do not have the structure or apparatus to support a large, independent office
of Chief Information Officer (CIO) as some larger agencies have established. The
CIO at the FCC oversees the IT budget process and reports directly to the Managing
Director, who in turn reports directly to the Chairman’s Chief of Staff.

The agency’s Chief Financial Officer is on the same level as the CIO within the
Office of Managing Director (OMD), and provides budgetary expertise to ensure that
proposed projects are properly evaluated.

The CIO supervises staff within the office tasked with developing project concepts,
and requests funds from the Managing Director in consultation with the CFO and
procurement staff. The final decision on priority projects and funding is made by
the Chairman’s Chief of Staff with recommendations by the Managing Director.
Once a project is approved and the procurement processed, the CIO has operational
supervision over implementation and is responsible for programmatic results.

Question 29. Describe the existing authorities, organizational structure, and re-
porting relationship of the Chief Information Officer.

Answer. The CIO reports directly to the Managing Director, who reports directly
to the Chairman’s Chief of Staff. The CIO leads and oversees all IT programs, func-
tions and proposals within the Commission. The CIO is responsible for the super-
vision of 45 FTEs and 275 contractors. The IT team’s resources are organized under
two deputy CIOs. The CIO coordinates programmatic financial analysis with the
CFO, who is on the same level within the Office of Managing Director.

Question 30. According to the Office of Personnel Management, 46 percent of the
more than 80,000 Federal IT workers are 50 years of age or older, and more than
10 percent are 60 or older. Just four percent of the Federal IT workforce is under
30 years of age. Does the FCC have such demographic imbalances? How is it ad-
dressing them?

Answer. The FCC does not consider age to be an impediment to a successful work-
force. We strive to maintain a balance of more experienced employees to serve as
supervisors and mentors for less experienced employees, and we hire for positions
based on specific, demonstrated agency needs.

Question 31. How much of the FCC’s budget goes to Demonstration, Moderniza-
tion, and Enhancement of IT systems as opposed to supporting existing and ongoing
programs and infrastructure? How has this changed in the last five years?

Answer. The FCC has steadily reduced Operations and Maintenance (O&M)
spending and has increased investment in Demonstration, Modernization, and En-
hancement (DM&E). The five-year historical reporting is as follows:

e FY14—86 percent O&M, 14 percent DM&E
FY15—73 percent O&M, 27 percent DM&E
FY16—48 percent O&M, 52 percent DM&E
FY17—49 percent O&M, 51 percent DM&E
FY18—49 percent O&M, 51 percent DM&E (projected)
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Question 32. What are the 10 highest priority IT investment projects that are
under development at the FCC? Of these, which ones are being developed using an
“agile” or incremental approach, such as delivering working functionality in smaller
increments and completing initial deployment to end-users in short, six-month time
frames?

Answer. Although we are currently reviewing all management practices within
the FCC, I have been advised that all FCC IT efforts have been delivered under an
“agile” process, emphasizing short sprints of three weeks or less. The IT staff, under
the direction of OMD, uses an “adapt first, purchase second, develop last” method-
ology to reduce cost and complexity in modernization efforts. According to the CIO,
solutions are ideally adapted or reused from existing capabilities; purchased off-the-
shelf; and otherwise developed, when not readily available. The 10 highest priority
efforts are as follows:

Mobility Fund 2
. Connect America Phase II
Reimbursement Fund Administration System
. Integrated Spectrum Auction System AM Revitalization
Incentive Auction Form 399 Modernization
. SaaS Platform Migration/ULS 2.0
Universal Licensing System Forms 603 & 608
. Universal Licensing System 700 MHz
gybetgecurity Enhancements and Modernization/Identify Management/Single
ign-On
10. Windows 10/Office 2016 Migration
Question 33. What are the 10 oldest IT systems or infrastructures in your depart-
ment and how old are they? Would it be cost-effective to replace them with newer
IT investments?

Answer. The Office of Managing Director has provided the following list of legacy
systems and needed actions:
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1. Equipment Authorization System, launched 1998, hardware most recently up-
graded at least 6 years ago, needs to be moved from commercial service pro-
vider currently hosting it to a public cloud.

2. Experimental Licensing System, launched 1998, hardware most recently up-
graded at least 6 years ago, needs to be moved from commercial service pro-
vider currently hosting it to a public cloud.

3. International Bureau Filing System, launched 1998, hardware most recently
upgraded at least 6 years ago, needs to be moved from commercial service
provider currently hosting it to a public cloud.

4. Universal Licensing System, launched 2004, hardware most recently up-
graded at least 6 years ago, needs to be moved from commercial service pro-
vider currently hosting it to a public cloud.

5. Legacy Server Infrastructure, launched 2005, most recently upgraded at least
6 years ago will be eliminated by cloud migration

6. Integrated Spectrum Auction System, launched 2005, hardware most recently
upgraded at least 6 years ago, needs to be moved from commercial service
provider currently hosting it to a public cloud.

7. Consolidated Database System, launched 2007, hardware most recently up-
graded at least 6 years ago, needs to be moved from commercial service pro-
vider currently hosting it to a public cloud.

8. Canadian Co-Channel Serial Coordination System, launched 2008, hardware
most recently upgraded at least 6 years ago, needs to be moved from commer-
cial service provider currently hosting it to a public cloud.

9. Broadband Map, launched 2009, hardware most recently upgraded at least 6
years ago, needs to be moved from commercial service provider currently
hosting it to a public cloud.

10. Enforcement Bureau Activity Tracking System, launched 2011, hardware
most recently upgraded at least 6 years ago, needs to be moved from commer-
cial service provider currently hosting it to a public cloud.

The dates above reflect the year the application was originally designed and
launched. The software components are continuously updated.
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Question 34. How does FCC’s IT governance process allow for FCC to terminate
or “off ramp” IT investments that are critically over budget, over schedule, or failing
to meet performance goals? Similarly, how does FCC’s IT governance process allow
for your department to replace or “on-ramp” new solutions after terminating a fail-
ing IT investment?

Answer. The Managing Director has advised me that the CIO’s senior manage-
ment team uses a robust governance process that provides a consistent and results-
focused investment review. On a weekly basis, the managers review projects for
roadblocks and risks. On a monthly basis, they review all active projects and pro-
vide an internal Information Technology Review (ITR).

The staff examines projects showing risk in cost, schedule, or performance to de-
termine viability and return on investment. When they determine that projects are
in a “failure status,” they realign and resources immediately to prioritize ongoing
and future corrective efforts, including replacement of the failed project. Perform-
ance within a 10 percent variance of cost and schedule are considered healthy. Re-
placement solutions are evaluated on an individual basis, with customer engage-
ment and risk factors considered before resources are assigned.

As a small, non-CFO Act agency with limited budgetary resources for IT projects,
the entire spending on IT during the past year was approximately $78 million. The
FCC has a small permanent IT staff of 45 with approximately 275 contractors—al-
though we have been increasing the staff to contractor ratio during the past few
years. The use of permanent, highly qualified FTEs to evaluate projects has helped
with the quality control process and enhanced our ability to move forward with the
most cost-effective IT projects.

Question 35. What IT projects has FCC decommissioned in the last year? What
are FCC’s plans to decommission IT projects this year?
Answer.
e Consumer Complaint Management System (Legacy)—decommissioned
Broadcast Public Inspection File—decommissioned
Broadband Map Infrastructure (Legacy)—decommissioned
VIZMO Broadband Reporting—decommissioned
FCC.gov Internet Service (Legacy)—decommissioned
FCC E-mail Infrastructure (Legacy)—decommissioned
Network Outage Reporting System (Legacy)—decommissioned
SharePoint On-Premises Infrastructure—scheduled for decommissioning
BMC Remedy Auctions Hotline—scheduled for decommissioning
Legacy Cybersecurity Tools (5+ systems)—scheduled for decommissioning
ISAS Legacy Components—scheduled for decommissioning
e Electronic Comments Filing System (Legacy)—scheduled to be decommissioned

Question 36. Please describe FCC’s efforts to identify and reduce wasteful, low-
value or duplicative information technology (IT) investments as part of these port-
folio reviews.

Answer. The Commission has established an internal Technology Review Board
(TRB) for this purpose. On a monthly basis, the TRB reviews the Technology Ref-
erence Model, which includes all of the approved technology applications within the
FCC, and carries out thorough quarterly reviews to ensure the technology portfolio
is optimized for the Commission. All new proposals are evaluated against existing
services and ideally matched with current services when possible. By using estab-
lished Software-as-a-Service (SaaS) and Platform-as-a-Service (PaaS) capabilities,
which provide the foundations of the modernized applications and systems being
rolled out to the Commission and the public, we have reduced complexity and
achieved cost reductions.

Question 37. In 2011, the Office of Management and Budget (OMB) issued a
“Cloud First” policy that required agency Chief Information Officers to implement
a cloud-based service whenever there was a secure, reliable, and cost-effective op-
tion. How many of the FCC’s IT investments are cloud-based services (Infrastruc-
ture as a Service, Platform as a Service, Software as a Service, etc.)? What percent-
age of the department’s overall IT investments are cloud-based services? Does FCC
have a Cloud strategy to encourage the use of Cloud computing solutions? If not,
by when do you plan to have such a strategy in place?

Answer. The FCC IT Strategic Plan details the Commission’s commitment to
cloud sourcing as follows:
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“We will leverage cloud service offerings to the fullest extent possible, ensuring
the service provider meets all government requirements for security, privacy,
and reliability. The FCC will leverage commercial solutions that drive improved
performance, security, and availability. By leveraging managed security solu-
tions and partnerships with the commercial market, the FCC is able to reduce
costs and improve security by capitalizing on the economies of scale through a
managed security provider.”

As a result, almost all of our IT investments are cloud-based services. All of the
remaining infrastructure was transferred to a commercial service provider in 2015,
with a small remaining contingent of FCC-owned infrastructure at the Commission’s
COOP site. The FCC uses a combination of IaaS, PaaS, and SaaS across the breadth
of the IT services it provides. All new applications are configured using SaaS or
PaaS solutions, whichever best fits the business requirements. Applications devel-
oped using IaaS foundational solutions are situational and are only applicable if
SaaS or PaaS solutions do not meet the business requirements. No new applications
are considered for development and deployment to on-premises infrastructure or
systems.

Question 38. Congress passed the MEGABYTE Act (PL 114-210) to encourage
agencies to achieve significant savings in managing IT assets including software li-
censes. What policies or processes are in place at FCC to improve software manage-
ment?

Answer. The FCC takes advantage of blanket purchasing agreements, volume li-
censing models, consumption based cloud services, and variable cost models for
cloud computing as part of the process to reduce licensing and hardware/software
costs. The Senior Procurement Executive, in coordination with the Chief Informa-
tion Officer, has published a policy memorandum on how the FCC will gain effi-
ciencies under the MEGABYTE Act. Additionally, the specific guidance addresses
responsibility after the purchase by specifying “This shall include a complete inven-
tory of software licenses and maintenance of a mechanism to track, maintain, and
analyze software use.”

Question 39. Provide short summaries of three recent IT program successes—
projects that were delivered on time, within budget, and delivered the promised
functionality and benefits to the end user. How does FCC define “success” in IT pro-
gram management? What “best practices” have emerged and been adopted from
these recent IT program successes? What have proven to be the most significant
barriers encountered to more common or frequent IT program successes?

Answer. A review of the Commission’s most recent spending shows an emphasis
on IT. I plan to continue this trend while also ensuring that it is accomplished using
business practices that are results-oriented. Success is only achieved when the cus-
tomer can speak directly to the value of the IT team’s work. To deliver these results,
OMD’s IT staff has partnered with Bureaus and Offices to define project success
prior to initiating a project, and continually reviews progress and performance to
ensure goals are met. Below are three recent IT program successes cited by OMD:

e FCC Consumer Helpdesk. FCC IT delivered a cloud-based consumer helpdesk
solution, but instead of the $3.2 million quote to internally build a new system
over two years, FCC spent $450,000 for a system that was ready to go in six
months. Additionally, the new solution has annual operations costs of $100,000
a year instead of an estimated $640,000 to maintain an on-premise system with
FCC contract staff and government-owned equipment and software.

e Office365 and Virtual Desktop Infrastructure. The FCC IT team completed a
100 percent migration of the Commission staff to a Microsoft Office365 cloud
environment in August of 2015. The Commission now has a virtual desktop in-
frastructure in place that supports remote computing for nearly the entire staff.
In addition to improving accessibility and remote capabilities, these improve-
ments delivered a robust platform for information sharing and collaboration,
and eliminated nearly a dozen legacy servers.

e FCC.gov Modernization. FCC IT conducted a complete overhaul of FCC.gov.
Work included upgrading the web content management system, upgrading the
design to be mobile-friendly and modern-looking, as well as completely redoing
the information architecture to improve site navigation. All of these efforts were
informed by extensive user research with internal and external stakeholders.
The FCC.gov site search was also replaced with a federated application that in-
dexes FCC.gov and EDOCS content.
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. GARY PETERS TO
Hon. AjiT PA1

Introduction. Connected and automated vehicles have the potential to greatly im-
prove safety, reduce energy consumption, and enhance mobility. Dedicated Short
Range Communications (DSRC) technology allows our vehicle fleet to communicate
seamlessly, improving our transportation system, and offers vehicles a wireless sen-
sor capable of providing 360 degree awareness to support vehicle safety and auto-
mated driving. Vehicle-to-vehicle technology, which utilizes DSRC, requires secure
and reliable communications without harmful interference or delay. Safety messages
sent to warn drivers must be sent without interruption—even fractions of a second
matter with automotive safety. DSRC, operating in the 5.9 band, has been proven
to deliver that fraction of a second communication, and can save lives now.

Over 35,000 Americans died on our roads last year. As the Federal Communica-
tions Commission continues to study whether the band can be shared, we must not
lose sight of the critical safety benefits DSRC can bring.

We need clear Federal leadership to ensure that we have a uniform vehicle safety
policy that promotes innovation and leads to the responsible deployment of the con-
nected and automated vehicles. The Commission has been updating and refreshing
the record since summer 2016 in the 5GHz band specifically looking at the viability
of potential sharing solutions between high-power WiFi and DSRC operations. It is
also my understanding that you have looked at several prototypes to see if sharing
in the band can work.

Question 1. Do you support vehicle-to-vehicle and vehicle-to-infrastructure com-
munications? If yes, why? If no, why?

Answer. I support safety enhancements for vehicles. Indeed, I had a chance to
learn about some of the technological development in this area during a recent visit
to General Motors in Detroit. Going forward, I believe it is important to have a
data-driven, objective process for evaluating spectrum use and interference issues.

Question 2. Do you agree with the National Highway and Traffic Safety’s assess-
ment of vehicle-to-vehicle and vehicle-to-infrastructure communications that these
technologies have the potential to mitigate or eliminate up over 80 percent of non-
impaired crashes?

Answer. Our agency’s expertise relates to the engineering components of the pro-
posal and whether commercial spectrum can be shared without harmful inter-
ference. I cannot say, based on my own independent judgment, whether NHTSA’s
assessment is correct.

Question 3. With the conclusion of the U.S. Department of Transportation’s Smart
City Challenge, and municipalities around the country already developing and de-
ploying vehicle to infrastructure communications, do you agree that it is especially
important to ensure that the 5.9 GHz band and DSRC services remain clear from
harmful interference?

Answer. Our objective with respect to our examination of potential spectrum shar-
ing between unlicensed devices and DSRC is to prevent harmful interference. We
intend to work with the relevant stakeholders to develop engineering solutions that
support this goal.

Question 4. Please provide an overall update on the status of the 5.9 GHz inter-
ference testing. Please provide a description of the prototypes received to date and
the results of any initial testing, including results on co-channel and cross-channel
interference.

Answer. We have received nine devices to date—two each, including an access
point and client device, from KEA Technologies, Cisco, Qualcomm, and Broadcom,
and a roadside reflector from CAV Technologies. These devices are all designed to
work with the current 5.9 GHz band plan to evaluate the proposed detect and va-
cate sharing scheme. We also are anticipating another device from Broadcom in
early April that is designed to operate on a modified 5.9 GHz band plan to evaluate
the proposed rechannelization sharing scheme.

The ongoing Phase I testing consists of three components: RF characterization,
benchtop interference testing, and investigation of interference mitigation. Most of
the tests have been completed. The data generated during the tests is currently
being analyzed.

Question 5. Please explain how the FCC is working with the Department of
Transportation and the National Telecommunications and Information Administra-
tion (NTIA) as they examine sharing around this life-saving technology.

Answer. The Department of Transportation and the NTIA have been our partners
throughout the testing process. Each organization provided input to develop the test
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plan. The Department of Transportation also helped secure some DSRC devices for
testing.

Question 6. What is the FCC’s target date for completion of Phase 1 of testing?

Answer. We just recently received the device that will allow us to fully evaluate
the re-channelization sharing scheme. We are currently evaluating it under the
same process as the previous devices we examined. I have been advised by our Of-
fice of Engineering and Technology that based on their experience with those de-
vices, they anticipate that it will take four to six weeks to complete testing and ana-
lyze the data. I understand that because this device functions differently from the
previous devices tested, there may be additional tests that we need to conduct to
fully understand how it may interact with DSRC devices.

Question 7. What is the FCC’s target date for completion of Phase 2 and Phase
3 of testing?

Answer. Phases 2 and 3 will require additional input and resources from the De-
partment of Transportation and NTIA. More specifically, because those phases in-
clude installing and testing devices on actual vehicles in motion, they will need to
be conducted on test ranges and under real world conditions. We will have a better
idea of the timing once we complete the Phase 1 testing, and will work with our
partners at DOT and NTIA to finalize the additional test plans.

Question 8. Will you include industry stakeholders in Phase 2 and Phase 3 testing
to ensure a complete understanding before making any decisions, given their more
than a decade of development, availability of equipment and understanding of vehi-
cle-to-vehicle applications?

Answer. The Commission’s staff met with the industry stakeholders to discuss the
test plan prior to its finalization and subsequently to discuss some of our early test
results. I understand that plans are underway to meet the parties again to review
Phase 1 results and plan for Phases 2 and 3. Additionally, any rule changes the
Commission may consider are subject to public comment, so industry stakeholders
will have ample opportunity to weigh-in prior to any final decision.

Question 9. Will you commit to making public all of the data collected by the FCC
during the bench and field testing phases?

Answer. The Commission will make all non-proprietary or non-confidential data
available to the public.

Question 10. What is the Commission’s target date for making a final determina-
tion on spectrum sharing in the 5.9 GHz band with unlicensed devices?

Answer. The Commission’s staff is working to make a decision as expeditiously
as possible. Because the testing is ongoing, it is difficult to set a date for final deter-
mination at this time.

Question 11. If proven that the “re-channelization” proposal will cause harmful in-
terference to DSRC services within the 5.9 GHz band, will you still move forward
with allowing for unlicensed Wi-Fi to share that band of spectrum? If yes, why?

Answer. Under our rules, unlicensed devices may not cause harmful interference.
Any rules the Commission were to adopt would be designed to ensure that DSRC
devices do not receive harmful interference from unlicensed devices.

Question 12. If both the “detect and vacate” and “re-channelization” proposals are
proven to cause harmful interference to DSRC services will you continue the status
quo and allow DSRC to operate in the 5.9 GHz band on their own without sharing
the spectrum? If not, why?

Answer. I cannot commit to any course of action without having a full, concrete
set of facts. And the Commission has not proposed to change the DSRC rules.

Question 13. It is critical that the FCC evaluate the sharing proposals based on
facts, not opinions. Subjective judgements about what will or will not work are no
substitute for solid engineering data, which has undergone rigorous and open re-
view. Will you commit that the FCC’s final determination on spectrum sharing in
the 5.9 GHz band will be based on sound engineering data, which has undergone
rigorous and open review?

Answer. Yes. We will comply with the Administrative Procedure Act and our own
rules as we move forward with this matter. Accordingly, industry stakeholders will
have an opportunity to review the engineering data and weigh-in prior to any final
decision by the Commission.

Introduction. On March 1, 2017, the Senate Commerce Committee held a hearing
entitled, “Connecting America: Improving Access to Infrastructure for Communities
Across the Country” to examine the challenge of connecting Americans, particularly
in rural areas, to transportation and information networks. The Committee heard
from several witnesses about how DSRC technology has improved traffic congestion
and reduced pedestrian accidents in their communities. The witnesses also stressed
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the need to preserve the use of the 5.9 GHz spectrum for DSRC safety critical appli-
cations. Many states, including my own, have a real interest in the benefits that
connected cars and autonomous vehicles can bring to our communities. NHTSA has
released a draft regulation that would require DSRC on 50 percent of all new vehi-
cles by 2021 model year and GM is already selling cars that are equipped with
DSRC services. There are DSRC deployments in several states underway, including
a “SPAT-challenge” to deploy DSRC-equipped intersections that would broadcast
signal phase and timing in corridors in all 50 states by 2020.

Question 14. Are we moving in a direction where we will see this technology and
spectrum used for the lifesaving applications as it was intended—or are we running
the risk of these investments being wasted due to spectrum interference?

Answer. The Commission has a responsibility to accommodate the introduction
and growth of new radio communications services and technologies while also con-
sidering whether there may be any adverse impact to incumbent radio services. Our
staff has always seriously considered any such evaluations and focus on potential
risks of harmful interference to safety-based services or applications, and I intend
for that to continue under my Chairmanship.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. TAMMY DUCKWORTH TO
Hon. AjiT PA1

Introduction. As Commissioner Clyburn noted in her testimony, I authored the
Video Visitation in Prisons Act last Congress to increase oversight of telecommuni-
cations in prisons and permit prisoners who demonstrate good behavior to stay in
touch with their family through video conferencing. Because the vast majority of
prisoners will eventually be released, it is not a matter of if we need to prepare
these individuals to rejoin society, but rather, a matter of how well we do it. And
the FCC has a critical role to play in this important national challenge. Across the
country, jails and prisons have begun implementing a new way for families and
friends to stay in touch with their incarcerated loved ones: video conferencing.

In Illinois, remote video conferences have provided the only way for some families
to stay in touch, one example is the Menard Correctional Center, which is more
than 300 miles from Chicago, where many of its prisoners come from and still have
family who live there.

Studies show that prisoners who remain in close contact with family members
achieve better post-release outcomes and lower rates of recidivism. Yet, too often,
prisoners and their families struggle to maintain regular contact, whether through
in-person visits, calls or “video visitation.”

Question 1. Would you agree that the prison video visitation service industry re-
mains a largely unregulated area of commerce, which has led to low-quality service
p?f@reélr) with exorbitant, cost-prohibitive fees that prisoners and their families cannot
afford?

Answer. Video visitation is an emerging service in the ICS market. At this point,
we are still learning about the potential, positive role this service can play. The
Commission has adopted annual reporting requirements and will be collecting data
from ICS providers regarding their services, including video visitation. The pro-
viders’ reports will offer us further insight into video visitation services and pricing.
Generally speaking, I've long believed, as I publicly stated in 2013, that with respect
to this market “we cannot necessarily count on market competition to keep prices
for inmate calling services just and reasonable.”

Question 2. As technology changes and more prisons start using video confer-
encing, what are some of your recommendations for the future of this technology?

Answer. Video conferencing offers some very valuable opportunities for inmates’
families to stay connected. We are hopeful that this emerging service will continue
to evolve in a manner consistent with the needs of inmates and their families.

Question 3. Why is it important that video visitation supplement—not supplant—
in-person visitation?

Answer. Family support plays an important role in helping released prisoners re-
enter society and in reducing recidivism. In-person visitation has historically been
an important component to ensuring that inmates stay connected with their families
and maintain a sense of well-being prior to their re-entry into society.

Introduction. Chairman Pai, one of your first actions was to direct the Wireline
Competition Bureau to overturn an order designating nine wireless companies to
provide Lifeline Broadband service through the USF Lifeline program, which pro-
vides support to low-income households in order to gain phone and broadband ac-
cess.
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One of the wireless companies that lost its Lifeline designation was Applied Re-
search (AR) Designs, a certified Minority Business Enterprise and African-American
owned company in Chicago. AR Designs applied for a first-time designation with the
FCC as a Lifeline Broadband Provider with streamlined consideration and was ap-
proved on January 18, 2017.

But last month, you revoked their designation based on concerns about “waste,
fraud and abuse” and now will be limited in providing affordable Lifeline-supported
broadband service to Chicago’s low-income, underserved communities.

This program would allow access for schoolchildren to complete homework assign-
ments and parents who are unemployed, to seek employment and economic develop-
ment. The designation would also benefit Veterans and seniors, who are on fixed
incomes and cannot otherwise, afford higher priced plans. Non-eligible Lifeline cus-
tomers would be offered the same plan at a fixed price of $9.25.

Question 4. Revoking these Lifeline designations, with immediate action to ad-
dress the loss of access to affordable broadband service, harms my constituents re-
siding in low-income and underserved Chicago communities.

Please provide a detailed explanation as to why you revoked designations for AR
Designs and the other firms.

Answer. As the Wireline Competition Bureau explained in its Order on Reconsid-
eration, giving the agency additional time to review these designations “would pro-
mote program integrity by providing the Bureau with additional time to consider
measures that might be necessary to prevent further waste, fraud, and abuse in the
Lifeline program” because “[plotential waste, fraud, and abuse through the use of
the independent economic household worksheet, identity verification dispute resolu-
tion processes, address verification, and discrepancies between reimbursement re-
quests and subscriber listings in the National Lifeline Accountability Database
(NLAD) raise concerns that the [designations] failled] to resolve.” In addition, the
Bureau agreed with the National Tribal Telecommunications Association the “cer-
tain providers seeking designation as an LBP failed to fulfill their obligations under
section 54.202(c) of the Commission’s rules” and that the “designation [of]
FreedomPop and KonaTel prior to the 30-day public comment period deadline rep-
resents a clear and obvious error.” Finally, the law here is clear: Congress gave
state governments, not the FCC, the primary responsibility for approving which
companies can participate in the Lifeline program under Section 214 of the Commu-
nications Act. This is how the program worked over two decades, over three Admin-
istrations, and over eight Chairmanships. By letting states take the lead on certifi-
cation as envisioned by Congress, we will strengthen the Lifeline program and put
the implementation of last year’s order on a solid legal footing. This will benefit all
Americans, including those participating in the program.

Question 5. Please provide a justification as to why you did not have the full Com-
mission vote on these revocations.

Answer. In the Lifeline Modernization Order, the Commission delegated authority
to the Wireline Competition Bureau to act on Lifeline Broadband Provider (LBP)
designations. Just as the prior Administration used this delegated authority to di-
rect the Bureau to designate these providers, the current Bureau relied upon that
authority in returning these LBP applications to the queue.

Question 6. Please attach to your response all materials that the FCC relied on
to make the determination to revoke these designations.
Answer.

e Total Call Mobile, Inc., Order, 31 FCC Red 13204 (EB 2016).

e Testimony of FCC Commissioner Ajit Pai Before the Subcommittee on Commu-
nications and Technology of the United States House of Representatives Com-
mittee on Energy and Commerce, Oversight of the Federal Communications
Commission, at 4-5 (July 12, 2016), available at Attps://www.fcc.gov/docu-
ment [ commissioner-pai-statement-house-oversight-hearing (Pai Testimony).

o Petition for Reconsideration of National Tribal Telecommunications Association
of the Lifeline Broadband Designation Order, WC Docket No. 09-197, et al.,
(filed Jan. 3, 2017)

e Response and Opposition of Boomerang Wireless, LLC DBA enTouch Wireless
to the Petition for Reconsideration of National Tribal Telecommunications Asso-
ciation, WC Docket No. 09-197, et al., (filed Jan. 19, 2017).

e Response and Opposition of KonaTel, Inc. to the Petition for Reconsideration of
National Tribal Telecommunications Association, WC Docket No. 09-197, et al.,
(filed Jan. 19, 2017).
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e Response and Opposition of STS Media, Inc. DBA FreedomPop to the Petition
for Reconsideration of National Tribal Telecommunications Association, WC
Docket No. 09-197, et al., (filed Jan. 19, 2017).

e 47 CFR §54.202(c).

Question 7. Will you commit to an on-time implementation of the Lifeline Mod-
ernization Order’s third-party eligibility verifier, which will provide an additional
layer of safeguards against any waste, fraud and abuse? In addition, please provide
a detailed implementation status update.

Answer. USAC, overseen by Commission staff, continues to work on a National
Verifier that will create a more effective, efficient, and fiscally responsible program
by having USAC take responsibility for determining subscriber eligibility. I am con-
fident that the launch of the National Verifier will help root out waste, fraud, and
abuse in the program. USAC, the FCC staff, states, and numerous other interested
parties have made progress on designing and implementing the National Verifier in
order to meet the timing commitments made by the Commission last year.

ATTACHMENTS
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ORDER
Adopted: December 22, 2016 Released: December 22, 2016

By the Chief, Enforcement Bureau:

1. The Enforcement Bureau (Bureau) of the Federal Communications Commission
(Commission) and Total Call Mobile, Inc. (TCM), have entered into a Consent De-
cree as part of a global settlement totaling $30,000,000 to fully resolve the Notice
of Apparent Liability for Forfeiture and Order the Commission issued against
TCM,! the Commission’s Investigation into whether TCM violated the Commission’s
Lifeline program rules (Rules),2 and the FCC’s forfeiture penalty claims, as well as
claims related to the Covered Conduct as defined and specified in the settlement
between TCM and the U.S. Attorney’s Office for the Southern District of New York
(SDNY Settlement).

2. As part of the Universal Service Fund (USF), the Lifeline program assists
qualified low-income consumers in obtaining the opportunities and security that
phone service brings, including connecting to jobs, family members, and emergency
services. The Lifeline program is administered by the Universal Service Administra-
tive Company (USAC), which is responsible for, among other things, support cal-
culation and disbursement payments for the Lifeline program. An ETC, like TCM,
may receive $9.25 per month for each qualifying low-income consumer receiving
Lifeline service (Basic Support), and up to an additional $25 per month if the quali-
fying low-income consumer resides on Tribal Lands.3 Before receiving such support
reimbursements, however, an ETC must meet stringent requirements under the
Commission’s Lifeline Rules.4

1Total Call Mobile, Inc., Notice of Apparent Liability for Forfeiture and Order, 31 FCC Rcd.
4191 (2016) (TCM NAL).

2 Investigation means the investigation commenced by the Bureau in File No. EB-IHD-14—
00017650, and the TCM NAL.

3See 47 CFR §54.403(a); 47 CFR §54.400(a), (e). See also 47 CFR §54.409.

4See 47 CFR §§ 54.400-54.422.
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3. In response to concerns about TCM’s participation in the Lifeline program, the
Enforcement Bureau’s USF Strike Force conducted an extensive investigation into
the company’s compliance with the Commission’s Rules, including whether TCM en-
rolled duplicate and ineligible consumers in the Lifeline program through the mis-
use of eligibility documents such as temporary Supplemental Nutrition Assistance
Program (SNAP) cards, including enrolling “phantom” consumers who were created
by using the identity information of an individual without the individual’s consent,
and the accuracy of the consumer data TCM provided in support of its USF reim-
bursement requests. In addition, the Commission’s Wireline Competition Bureau
(WCB) directed USAC to hold Lifeline disbursements to TCM beginning with the
May 2016 data month.>

4. On April 7, 2016, the Commission issued the TCM NAL against TCM alleging
violations of the Commission’s Rules that govern the Lifeline program.6 To settle
this matter, as well as a civil False Claims Act matter with the U.S. Attorney’s Of-
fice for the Southern District of New York, TCM agrees to pay $30,000,000 in con-
nection with this global settlement, admits that it violated the Commission’s Rules
governing the Lifeline program, relinquishes its Federal and state Eligible Tele-
communications Carrier (ETC) designations, and agrees to no longer participate or
seek to participate in the Lifeline program. Pursuant to this settlement agreement,
TCM will withdraw and not pursue any objections presently before USAC and the
Commission related to claims involving the $7,460,884 in Lifeline reimbursements
held by USAC, including the Letter from Steve Augustino, Counsel for TCM, Kelley
Drye & Warren, LLP, to Michelle Garber, USAC (May 9, 2016) and Total Call Mo-
bile, Inc., NAL/Acct. No. 201632080004, Response to Paragraph 102 of the Notice
of Apparent Liability for Forfeiture, FCC 1644 (2016). The $7,460,884 shall be
deemed to be part of the global settlement amount paid by TCM.

5. After reviewing the terms of the Consent Decree and evaluating the facts before
us, we find that the public interest would be served by adopting the Consent Decree
and terminating the referenced investigation of TCM.”

6. We do not set for hearing the question of TCM’s basic qualifications to hold
or obtain any Commission license or authorization, as TCM with this Consent De-
cree is agreeing to withdraw from, and not participate again in, the Lifeline pro-
gram.

7. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i), and 503(b) of the
Act8 and the authority delegated by Sections 0.111 and 0.311 of the Rules,® the at-
tached Consent Decree IS ADOPTED and its terms incorporated by reference.

8. IT IS FURTHER ORDERED that the above-captioned matter IS TERMI-
NATED and the NAL and Order are CANCELLED.

9. IT IS FURTHER ORDERED that a copy of this Order and Consent Decree
shall be sent by first class mail and certified mail, return receipt requested, to
Yasunori Matsuda, Chief Executive Officer, Total Call Mobile, LLC, 1411 W. 190th
Street, Gardena, CA 90248, to Patrick O’'Donnell and Brita Stransberg, Harris, Wilt-
shire & Grannis, LLP, counsel for Total Call Mobile, Inc., 1919 M Street, NW, 8th
Floor, Washington, DC. 20036, and to Steven A. Augustino, Kelley Drye & Warren
LLP, Washington Harbour, Suite 400, 3050 K Street, NW, Washington, D.C. 20007.

FEDERAL COMMUNICATIONS COMMISSION
TRAVIS LEBLANC,
Chief, Enforcement Bureau.

5Total Call Mobile, Inc., Order Directing Temporary Hold of Payments (DA 16-708) (June 22,
2016).

6 TCM NAL.

7Investigation means the investigation commenced by the Bureau’s USF Strike Force in File
No. EB-THD-14-00017212 and the TCM NAL.

847 U.S.C. §§154(i), 503(b).
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CONSENT DECREE

1. The Enforcement Bureau of the Federal Communications Commission and
Total Call Mobile, LLC (T'CM),! by their authorized representatives, hereby enter
into this Consent Decree for the purposes of terminating the Bureau’s Notice of Ap-
parent Liability for Forfeiture and Order and the Bureau’s investigation, as defined
below, into whether TCM violated Sections 54.405, 54.407, 54.409, and 54.410 of the
Commission’s rules governing the provision of Lifeline service to low-income con-
sumers,? from at least November 2012 through April 2016.

2. On December 19, 2016, TCM, along with affiliated entities, entered into a Stip-
ulation and Order of Settlement and Dismissal (the “SDNY Settlement”) with the
United States Attorney’s Office for the Southern District of New York to resolve
claims that TCM engaged in certain fraudulent conduct in connection with the Life-
line program and a qui tam action that was filed in the United States District Court
for the Southern District of New York pursuant to the False Claims Act, as amend-
ed, 31 U.S.C. §3729 et seq. (FCA).3

I. DEFINITIONS
3. For the purposes of this Consent Decree, the following definitions shall apply:

(a) “Act” means the Communications Act of 1934, as amended.4

(b) “Adopting Order” means an order of the Bureau adopting the terms of this
Consent Decree without change, addition, deletion, or modification.

(c) “Basic Support” means Lifeline support of $9.25 per month for eligible Life-
line consumers.

(d) “Bureau” means the Enforcement Bureau of the Federal Communications
Commission.

(e) “Commission” and “FCC” mean the Federal Communications Commission
and all of its bureaus and offices.

(f) “Communications Laws” means collectively, the Act, the Rules, and the
published and promulgated orders and decisions of the Commission to
which TCM is subject by virtue of its business activities, including but not
limited to the Lifeline Rules.

(g) “SDNY” means the United States Attorney’s Office for the Southern Dis-
trict of New York.

(h) “Effective Date” means the date by which both the Bureau and TCM have
signed the Consent Decree and the U.S. District Court for the Southern
District of New York has approved the proposed Stipulation and Order of
Dismissal, whichever is later.

(i) “ETC” means an eligible telecommunications carrier designated under, or
operating pursuant to, Section 214(e) of the Communications Act, as
amended, 47 U.S.C. §214(e), as eligible to offer and receive support for one

10n March 31, 2015, Total Call Mobile was re-organized as a limited liability corporation
under the laws of Delaware. The FCC was notified of this pro forma transfer of control by letter
dated April 30, 2015. See Notification, pursuant to Section 63.24(f) of the Commission’s Rules,
of a pro forma transfer of control of Total Call Mobile, LLC which holds international Section
214 authority et al., File No. ITC-ASG-20150430-00114 (Apr. 30, 2015).

2See 47 CFR §§ 54.405, 54.407, 54.409, 54.410.

3The scope of the releases in the SDNY Settlement are specified in that agreement.

447 U.S.C. §151, et seq.
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or more services that are supported by the Federal universal support mech-
anisms.

(G) “Investigation” means the investigation commenced by the Bureau in File
No. EB-IHD-14-00017650, and in Total Call Mobile, Inc., Notice of Appar-
ent Liability for Forfeiture and Order, 31 FCC Red. 4191 (2016) (TCM
NAL) regarding whether TCM violated the Lifeline Rules.

(k) “Lifeline Rules” means Title 47, Code of Federal Regulations, Sections
54.400-54.422, Section 254 of the Act, and Commission orders related to
the provision of Lifeline service.

(1) “Monies Held” means the Lifeline support payments to Total Call Mobile
temporarily held by USAC pursuant to the notice provided to the company
on April 8, 2016, and order issued by the Wireline Competition Bureau
dated June 22, 2016 (DA 16-708).

(m) “NLAD” means the National Lifeline Accountability Database that ETCs
are required to use, unless otherwise provided, pursuant to 47 CFR
§54.404. NLAD is a third-party independent verification system used by
the Universal Service Administrative Company that was designed to iden-
tify and deny the enrollment of any potential intra-company duplicate Life-
line consumers.

(n) “Parties” means TCM and the Bureau, each of which is a “Party.”

(0) “Person” shall have the same meaning defined in Section 153(39) of the
Communications Act, as amended, 47 U.S.C. § 153(39).

(p) “Rules” means the Commission’s regulations found in Title 47 of the Code
of Federal Regulations.

(q) “TCM” or “Company” means Total Call Mobile, LLC, and its predecessors
in interest and successors in interest, including Total Call Mobile, Inc.

(r) “USAC” means the Universal Service Administrative Company, which
serves as the administrator for the Federal Universal Service Fund.?

II. BACKGROUND

3. Lifeline is part of the Federal Universal Service Fund (USF or the Fund) and
helps qualified consumers have the opportunities and security that essential com-
munications service brings, including being able to connect to jobs, family members,
and emergency services.® Lifeline service is provided by ETCs designated pursuant
to the Act.” An ETC may seek and receive reimbursement from the USF for reve-
nues it forgoes in providing the discounted services to eligible consumers in accord-
ance with the Rules. Section 54.403(a) of the Lifeline Rules specifies that an ETC
may receive $9.25 per month in Basic Support for each qualifying low-income con-
sumer receiving Lifeline service.8

4. The Lifeline Rules establish explicit requirements that ETCs must meet to re-
ceive Lifeline support reimbursements.® Section 54.407(a) of the Lifeline Rules pro-
vides that “[ulniversal service support for providing Lifeline shall be provided to an
eligible telecommunications carrier based on the number of actual qualifying low-
income consumers it services|[.]” 10

5. The Lifeline Rules prohibit an ETC from seeking reimbursement for providing
Lifeline service to a consumer unless the ETC has confirmed the consumer’s eligi-
bility to receive Lifeline service.ll Section 54.410 requires an ETC to receive a cer-
tification of eligibility from a subscriber demonstrating that the consumer meets the
income-based or program-based eligibility criteria for receiving Lifeline service prior
to seeking reimbursement from the USF. Section 54.410(a) further requires ETCs
to “implement policies and procedures for ensuring that their Lifeline subscribers
are eligible to receive Lifeline services.” 12

5See 47 CFR §54.701.

6See Lifeline and Link Up Reform and Modernization et al., Report and Order and Further
Notice of Proposed Rulemaking, WC Dkt. No. 11-42 et al., FCC Rcd 6656, 6662—-66, paras. 11—
17 (2012) (2012 Lifeline Reform Order); see also 47 CFR §§ 54.400-54.422.

7See 47 U.S.C. §254(e) (providing that “only an eligible telecommunications carrier designated
under section 214(e) of this title shall be eligible to receive specific Federal universal service
supé)’i)‘lét”;; see also 47 U.S.C. §214(e) (prescribing the method by which carriers are designated
as s).

8See 47 CFR §54.403(a).

9See 47 CFR §§ 54.400-54.422.

10 See 47 CFR §54.407(a).

11 See 47 CFR §54.410(b), (c).

12See 47 CFR §54.410(a).
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6. ETCs that provide qualifying low-income consumers with Lifeline discounts file
a Form 497 with USAC to request reimbursement for providing service at the dis-
counted rates. Section 54.407(d) provides that an ETC may receive reimbursement
from the Fund if the ETC certifies as part of its reimbursement request that it is
in compliance with the Lifeline Rules and, to the extent required under that sub-
part, has obtained valid certifications for each consumer for whom the ETC seeks
reimbursement.’3 An ETC may revise its Form 497 data within 12 months after the
data is submitted.14

7. TCM is an ETC designated to provide wireless Lifeline service in at least 19
states and territories. TCM offered eligible low-income Lifeline consumers a plan
that allowed it to seek reimbursements from the Fund. TCM solicited and enrolled
consumers for its Lifeline-supported services by contracting with master agents, who
were based throughout the United States. These TCM master agents in turn re-
cruited individual TCM sales agents, who performed the individual Lifeline enroll-
ments and were supervised by TCM master agents; since early 2014, enrollments
performed by TCM sales agents were reviewed by TCM in real time.

8. In response to a referral made by the Commission’s Wireline Competition Bu-
reau and USAC, the Bureau’s USF Strike Force (Strike Force) initiated and con-
ducted the Investigation of TCM’s Lifeline consumer enrollment practices.

9. TCM relied primarily on in-person sales events to enroll consumers in the Life-
line program. TCM solicited and enrolled consumers by contracting with several dis-
tributors based throughout the country, referred to as “master agents,” who in turn
hired individual “field agents” to engage in face-to-face marketing at public events
and spaces. The field agents collected the consumer’s information and performed in-
dividual enrollments. TCM paid the master agents based in part on the number of
subscribers successfully enrolled, and the master agents in turn paid their field
agents primarily or exclusively on a commission basis.

10. TCM received and reviewed the vast majority of its Lifeline applications elec-
tronically. Using tablet computers, field agents were required to enter a consumer’s
demographic information (e.g., name, address, date of birth, last four digits of Social
Security number) and capture images of the consumer’s proof of identification and
proof of eligibility (e.g., Supplemental Nutrition Assistance Program (SNAP) card,
Medicaid card). TCM had electronic access to the documentation, information, and
data entered during the enrollment process, and was responsible for verifying the
eligibility of Lifeline applicants.

11. For much of the time from September 2012 to May 2016, TCM failed to ade-
quately screen and train the field agents who acted on the company’s behalf. Al-
though TCM provided training to its master agents, from September 2012 until late
2014, TCM relied on the master agents to train field agents and did not ensure that
such training was provided. TCM started to directly train field agents thereafter.

12. TCM failed to implement effective policies and procedures to ensure the eligi-
bility of the subscribers for whom TCM requested reimbursement for Lifeline dis-
counts, as required by Lifeline Rules. Although TCM had certain policies and proce-
dures that improved over time, TCM did not effectively monitor compliance with
these policies and procedures and failed to prevent the enrollment of ineligible indi-
viduals. For much of the time from September 2012 to May 2016, TCM allocated
insufficient staff and resources to verifying the eligibility of Lifeline subscribers. For
example, pursuant to TCM’s 2013 business plan, one staff member was expected to
review the eligibility of 6,000 prospective Lifeline customers each month.

13. Hundreds of TCM field agents engaged in fraudulent practices to enroll con-
sumers who were duplicate subscribers 1> or who were otherwise not eligible for the
Lifeline program. For example:

a. Certain field agents repeatedly used the same benefit program eligibility proof
to enroll multiple consumers. Agents frequently enrolled several different indi-
viduals by submitting an image of the same improperly obtained program eligi-
bility card or, in some instances, a fake program eligibility card. Field agents
relied on temporary SNAP cards to enroll consumers because these cards did
not include the actual benefit recipient’s name. Although TCM and Locus man-
agers received numerous reports that field agents were relying on the same
program eligibility card repeatedly, they failed to put in place adequate sys-
tems and procedures to prevent this practice for much of the time from Sep-
tember 2012 to May 2016.

13 See 47 CFR §54.407(d).

14See 2012 Lifeline Reform Order, 27 FCC Red at 6788, para. 305.

15 A “duplicate subscriber” refers to an individual enrolled to receive Lifeline services from
TCM even though the individual or someone in the individual’s household also received Lifeline
services from TCM, in violation of the one-benefit-per-household requirement.
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b. Certain field agents slightly altered the way in which a subscriber’s demo-
graphic information was input to avoid having TCM identify the application as
a duplicate. TCM knew that field agents developed ways to manipulate the
consumer’s data to bypass the limited automated duplicate checks in place, and
failed to put in place an adequate system for screening out duplicate sub-
scribers. TCM enhanced its duplicate check system during the latter portion
of the time from September 2012 to May 2016, but some duplicate subscribers
continued to be enrolled.

c. Certain field agents tampered with identification or program eligibility cards,
and intentionally transmitted blurry or partial images of the documentation, to
try to conceal the fact that the information on the documentation did not match
the subscriber’s actual name or the other information on the Lifeline applica-
tion. TCM enrolled individuals in the Lifeline program and sought reimburse-
ment for discounts provided to them notwithstanding clear legibility issues
with the proof submitted.

d. Certain field agents provided their own signature, printed their own name, or
wrote a straight or curvy line where the prospective subscriber’s signature was
supposed to appear on Lifeline applications. TCM enrolled individuals in the
Lifeline program and sought reimbursement for discounts provided to them
even though the field agents had completed the required customer certification
instead of the actual consumer.

e. Certain field agents submitted false consumer addresses and social security
numbers to enroll duplicate or otherwise ineligible subscribers. TCM failed to
take sufficient actions to identify this false information during its review, and
enrolled these individuals in the Lifeline program and sought reimbursement
for discounts provided to them.

14. TCM failed to put in place effective mechanisms to oversee the conduct of field
agents and detect and prevent field agent abuses. Further, during much of the time
from September 2012 to May 2016, even when managers learned that field agents
were using the same program eligibility card repeatedly or engaging in some other
type of improper practice, TCM often allowed the field agent to continue to enroll
subscribers. TCM rarely took corrective actions against field agents who engaged in
improper conduct until the latter portion of the time from September 2012 to May
2016, when it enhanced its oversight of field agent practices and deactivated a num-
ber of field agents.

15. During the time from September 2012 to May 2016, TCM submitted hundreds
of monthly reimbursement requests on Form 497s to USAC that listed the pur-
ported total number of qualifying low-income Lifeline subscribers served and the
total reimbursement claimed for the month. In each Form 497, TCM certified that
the company was in compliance with all of the Lifeline rules and that it had ob-
tained valid certification forms for each subscriber for whom TCM sought reim-
bursement. At the time that TCM submitted many of these Form 497s, TCM knew
that its policies and procedures for reviewing Lifeline applications, verifying con-
sumer eligibility, conducting duplicate checks, and detecting duplicate subscribers
were deficient. Although TCM revised some of its Form 497s to correct errors or re-
move subscribers who were subsequently determined to be potentially ineligible,
these revised forms still included consumers who did not meet the Lifeline eligibility
criteria.

16. TCM sought and received reimbursement for tens of thousands of consumers
who did not meet the Lifeline eligibility requirements.

17. On April 7, 2016, based upon these violations of the Lifeline Rules, the Com-
mission released the TCM NAL charging TCM with apparently violating Sections
54.405, 54.407, 54.409, and 54.410 of the Lifeline Rules.16

18. On April 8, 2016, USAC issued a letter to TCM notifying it of the impending
hold of all Lifeline Program funding to the Company in light of the evidence out-
lined in the TCM NAL and requiring the Company to provide sufficient documenta-
tion demonstrating its compliance with the Lifeline Rules.l” On May 9, 2016, TCM
submitted a response to USAC objecting to the impending hold of Lifeline funding.18
Also on May 9, 2016, as directed in Paragraph 102 of the TCM NAL, TCM sub-
mitted a report explaining why the Commission should not take certain actions, in-

16 See Total Call Mobile, Inc., Notice of Apparent Liability for Forfeiture and Order, 31 FCC
Red. 4191 paras. 6, 73, 83, 103 (2016).

17 See Letter from USAC to Mr. Hideki Kato, President, Total Call Mobile, Inc. (Apr. 8, 2015).

18 Letter from Steve Augustino, Counsel for TCM, Kelley Drye & Warren, LLP, to Michelle
Garber, USAC (May 9, 2016).
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cluding suspension of all Lifeline reimbursements to TCM.1® On June 1, 2016, the
Wireline Competition Bureau issued a letter to TCM seeking additional documenta-
tion and information relating to TCM’s Paragraph 102 Response. TCM responded
to that letter on June 13, 2016, June 22, 2016, and June 27, 2016. TCM responded
to a supplemental letter from the Wireline Competition Bureau, dated June 30,
2016, with responses on July 6, 2016, July 8, 2016, July 13, 2016 and July 22, 2016.

19. On June 22, 2016, the Wireline Competition Bureau issued a temporary sus-
pension of TCM’s USF reimbursements, pending its review of TCM’s responses to
the WCB’s request(s) for information (WCB Temporary Hold Order).2° On July 22,
2016, TCM filed a Petition for Reconsideration of the WCB Temporary Hold Order,
which remains pending. TCM responded to the TCM NAL on July 5, 2016.21

20. The agreed final amount of Lifeline funding held by USAC is $7,460,884. In
the event that there are any additional Monies Held as a result of post- -settlement
filings or adjustments by TCM, TCM waives its right to the additional Monies Held.

21. The parties negotiated the following terms and conditions of settlement and
hereby enter into this Consent Decree as provided below.

III. TERMS OF AGREEMENT

22. Adopting Order. The provisions of this Consent Decree shall be incorporated
by the Bureau in an Adopting Order.

23. Jurisdiction. For purposes of this Consent Decree, TCM agrees that the Bu-
reau has jurisdiction over it and the matters contained in this Consent Decree and
has the authority to enter into and adopt this Consent Decree.

24. Effective Date. The Parties agree that this Consent Decree shall become effec-
tive on the Effective Date as defined herein. As of the Effective Date, the Parties
agree that the Adopting Order and this Consent Decree shall have the same force
and effect as any other order adopted by the Commission. Any violation of the
Adopting Order or of the terms of this Consent Decree shall constitute a separate
violation of a Commission order, entitling the Commission to exercise any rights and
remedies attendant to the enforcement of a Commission order. If the Bureau deter-
mines that TCM made any material misrepresentation or material omission rel-
evant to the resolution of this Investigation, the Bureau retains the right to seek
modification of this Consent Decree.

25. Termination of Investigation. In express reliance on the covenants and rep-
resentations in this Consent Decree and to avoid further expenditure of public re-
sources, the Bureau agrees to terminate the Investigation and resolve the TCM
NAL. In consideration for the termination of the Investigation, TCM agrees to the
terms, conditions, and procedures contained herein. The Bureau further agrees that,
in the absence of new material evidence, it will not use the facts developed in the
Investigation through the Effective Date, or the existence of this Consent Decree,
to institute, on its own motion, any new proceeding, formal or informal, or take any
action on its own motion against TCM concerning the matters that were the subject
of the Investigation. This Consent Decree is contingent upon court approval of the
SDNY Settlement, but otherwise does not terminate any other investigations that
have been or might be conducted by other law enforcement agencies or offices.

26. Admission of Liability. TCM admits for the purpose of this Consent Decree
and for the Commission’s civil enforcement purposes, and in express reliance on the
provisions of paragraph 25 herein, that its actions in paragraphs 9 through 16, and
that were the subject of the TCM NAL violated Sections 54.405, 54.407, 54.409, and
54.410 of the Commission’s Rules.22

27. Relinquishment of License. In consideration for the termination of the Inves-
tigation, and in express reliance on the provisions of paragraph 25 herein, TCM
agrees to: (1) transfer its Lifeline customers and cease providing Lifeline service on
or before December 31, 2016; (2) not participate in the Lifeline program after De-
cember 31, 2016; (3) no longer apply for or receive Lifeline universal service support
on or after December 31, 2016; (4) relinquish its ETC designation from the Commis-
sion and all respective ETC designations TCM has received from all states and ter-
ritories of the United States, and withdraw any applications TCM submitted for
ETC designation, on or before December 31, 2016; and (5) not reapply for ETC des-
ignations from the Commission or any state or territory of the United States after

19 Total Call Mobile, Inc., NAL/Acct. No. 201632080004, Response to Paragraph 102 of the No-
tice of)Apparent Liability for Forfeiture, FCC 16-44 (May 9, 2016) (TCM Paragraph 102 Re-
sponse).

20 Total Call Mobile, Inc., Order Directing Temporary Hold of Payments, DA 16-708 (Wireline
Comp. Bur., June 22, 2016 .

21See Total Call Moblle LLC’s Response to the Notice of Apparent Liability for Forfeiture
(July 5, 2016) (TCM NAL Res sponse).

22See 47 CFR §§ 54.405, 54.40’7, 54.409, 54.410.
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the Effective Date of this Agreement. TCM shall submit copies of all requests to re-
linquish its ETC designations and withdraw its applications for ETC designation to
Loyaan Egal, Director, Strike Force, Enforcement Bureau, Federal Communications
Commission, 445 12th Street, SW, Washington DC 20554, with copies submitted
electronically to Loyaan Egal at Loyaan.Egal@fcc.gov, to Rakesh Patel at
Rakesh.Patel@fcc.gov, to David M. Sobotkin at David.Sobotkin@fcc.gov, and to
Dangkhoa Nguyen at Dangkhoa.Nguyen@fcc.gov.

28. Section 208 Complaints; Subsequent Investigations. Nothing in this Consent
Decree shall prevent the Commission or its delegated authority from adjudicating
complaints filed pursuant to Section 208 of the Act23 against TCM or its affiliates
for alleged violations of the Act, or for any other type of alleged misconduct, regard-
less of when such misconduct took place. The Commission’s adjudication of any such
complaint will be based solely on the record developed in that proceeding. Except
as expressly provided in this Consent Decree, this Consent Decree shall not prevent
the Commission from investigating new evidence of noncompliance by TCM with the
Communications Laws.

29. Settlement Amount. TCM agrees to a Global Settlement Amount with the FCC
and SDNY with a value of $30,000,000.00 (Global Settlement Amount) to fully re-
solve the TCM NAL, the Investigation, and the FCC’s forfeiture penalty claims, as
well as claims related to the Covered Conduct as defined and specified in the SDNY
Settlement. The Global Settlement Amount addresses the loss to the Fund. A per-
centage of the Global Settlement Amount will be paid to the Relator in the qui tam
action to resolve the Relator’s claim to a portion of the Global Settlement Amount
pursuant to 31 U.S.C. §3730(d)(1).

a. In furtherance of the foregoing, TCM will withdraw its Petition for Reconsider-
ation and not pursue any objections presently before USAC and the Commis-
sion related to claims involving the $7,460,884 in Lifeline reimbursements held
by USAC, including the Letter from Steve Augustino, Counsel for TCM, Kelley
Drye & Warren, LLP, to Michelle Garber, USAC (May 9, 2016) and Total Call
Mobile, Inc., NAL/Acct. No. 201632080004, Response to Paragraph 102 of the
Notice of Apparent Liability for Forfeiture, FCC 16—44 (2016). The $7,460,884
shall be deemed to be part of the Global Settlement Amount paid by TCM and
shall be deemed part of the amount repaid to the Fund.

30. Waivers. As of the Effective Date, TCM waives any and all rights it may have
to seek administrative or judicial reconsideration, review, appeal or stay, or to oth-
erwise challenge or contest the validity of this Consent Decree and the Adopting
Order. TCM shall retain the right to challenge Commission interpretation of the
Consent Decree or any terms contained herein. If either Party (or the United States
on behalf of the Commission) brings a judicial action to enforce the terms of the
Consent Decree or the Adopting Order, neither TCM nor the Commission shall con-
test the validity of the Consent Decree or the Adopting Order, and TCM shall waive
any statutory right to a trial de novo. TCM hereby agrees to waive any claims it
may otherwise have under the Equal Access to Justice Act?24 relating to the matters
addressed in this Consent Decree.

31. Severability. The Parties agree that if any of the provisions of the Consent De-
cree shall be held unenforceable by any court of competent jurisdiction, such unen-
forceability shall not render unenforceable the entire Consent Decree, but rather the
entire Consent Decree shall be construed as if not containing the particular unen-
forceable provision or provisions, and the rights and obligations of the Parties shall
be construed and enforced accordingly.

32. Invalidity. In the event that this Consent Decree in its entirety is rendered
invalid by any court of competent jurisdiction, it shall become null and void and
may not be used in any manner in any legal proceeding.

33. Subsequent Rule or Order. The Parties agree that if any provision of the Con-
sent Decree conflicts with any subsequent Rule or Order adopted by the Commission
(except an Order specifically intended to revise the terms of this Consent Decree to
which TCM does not expressly consent) that provision will be superseded by such
Rule or Order.

34. Successors and Assigns. TCM agrees that the provisions of this Consent De-
cree shall be binding on its successors, assigns, and transferees.

35. Final Settlement. The Parties agree and acknowledge that this Consent Decree
shall constitute a final settlement between the Parties with respect to the Investiga-
tion. In furtherance of settlement, and subject to the other terms of this Consent
Decree, the Parties agree as follows:

2347 U.S.C. §208.
24See 5 U.S.C. §504; 47 CFR §§1.1501-1.1530.
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a. This Consent Decree is contingent upon court approval of the SDNY Settle-
ment, but, otherwise, does not settle any other investigations that have been
or might be conducted by other law enforcement agencies or offices;

b. TCM will withdraw its Petition for Reconsideration and not pursue any other
objections presently before USAC and the Commission related to claims involv-
ing the $7,460,884 in Lifeline reimbursements held by USAC, including the
Letter from Steve Augustino, Counsel for TCM, Kelley Drye & Warren, LLP,
to Michelle Garber, USAC (May 9, 2016) and Total Call Mobile, Inc., NAL/Acct.
No. 201632080004, Response to Paragraph 102 of the Notice of Apparent Li-
ability for Forfeiture, FCC 16-44 (2016); and

c. TCM agrees not to initiate any additional actions or proceedings, including be-
fore any court or tribunal, seeking payments for Lifeline services that are the
subject of the Investigation.

36. Modifications. This Consent Decree cannot be modified without the advance
written consent of both Parties.

37. Paragraph Headings. The headings of the paragraphs in this Consent Decree
are inserted for convenience only and are not intended to affect the meaning or in-
terpretation of this Consent Decree.

38. Authorized Representative. Each Party represents and warrants to the other
that it has full power and authority to enter into this Consent Decree. Each person
signing this Consent Decree on behalf of a Party hereby represents that he or she
is fully authorized by the Party to execute this Consent Decree and to bind the
Party to its terms and conditions.

39. Counterparts. This Consent Decree may be signed in counterpart (including
electronically or by facsimile). Each counterpart, when executed and delivered, shall
be an original, and all of the counterparts together shall constitute one and the
same fully executed instrument.

Travis LeBlanc
Chief
Enforcement Bureau

Date

Yasunori Matsuda
Chief Executive Officer
Total Call Mobile, LLC

Date
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TESTIMONY OF FCC COMMISSIONER AJIT PAT—July 12, 2016

Chairman Walden, Ranking Member Eshoo, and Members of the Subcommittee,
thank you for giving me the opportunity to testify this morning. Since 2012, it has
been an honor to work with you on a wide variety of issues, from freeing up more
spectrum for consumer use to encouraging the deployment of high-speed broadband.

I want to begin by expressing my gratitude to the Members of this Subcommittee
for the bipartisan leadership you have shown on a number of important matters,
particularly those involving public safety.

The Karr’s Law Act of 2016 is one such example. Dialing 911 should always con-
nect someone in need with emergency personnel who can help. But this doesn’t al-
ways happen. In some hotels, offices, college dorms, and other large buildings, calls
to 911 won’t go through because the multi-line telephone systems (MLTS) in use in
those facilities require callers to dial a “9” before placing the call. The Kari’'s Law
Act of 2016 would help fix this problem by requiring MLTS systems to have a de-
fault configuration that allows direct 911 calling.

I want to thank the Subcommittee for holding a hearing on the Kari’s Law Act
three months ago. I can say that your efforts, along with the courageous work of
Hank Hunt, Kari’s father, and many others, are making a difference. Indeed, just
one month after your hearing, this legislation passed the House. I hope the Senate
moves quickly to pass the companion legislation introduced by Senators Deb Fisch-
er, Amy Klobuchar, John Cornyn, Ted Cruz, and Brian Schatz, and that this com-
mon-sense, bipartisan public safety measure soon becomes law.

I would like to focus the rest of my testimony on two other important topics: the
FCC’s set-top box proposal and the waste, fraud, and abuse that have plagued the
FCC’s Lifeline program.

Set-Top Box.—I am deeply concerned about the FCC’s proposed set-top box rules.
The public input submitted to the agency in recent weeks makes clear that I am
not alone. During my time at the Commission, I've never seen such a large and di-
verse coalition come together with respect to any other issue. Chairman Wheeler’s
proposal has united content creators and cable operators. It has brought together
Democrats and Republicans, conservatives, moderates, and liberals. And it has led
to civil rights organizations,! privacy advocates,2 environmental organizations,3 and
free-market proponents4 making common cause—all in opposition to the FCC’s pro-
posal. The breadth and depth of opposition signal how badly the FCC’s scheme
misses the mark. I cannot put it any better than Commissioner Rosenworcel did last
month when she said that the FCC’s proposal has “real flaws” and “[wle need to
find another way forward.” 5

What should that way forward look like?

First, it must protect the intellectual property of content creators. Currently, video
programmers use licensing and contractual agreements with cable operators to pro-
tect and control their content. But as Senate Minority Leader Harry Reid has point-
ed out, under the FCC’s proposal, it is “unclear what . . . duty [third-party set-top
box providers] would have to protect programming content or otherwise comply with
the licensing agreements” and whether “programmers would have any ability to en-
force these agreements directly with the third-party providers.”® This, according to
Senator Dianne Feinstein, raises concerns about whether “third-parties could create
devices that enable piracy and hinder the ability of content providers to control their
creative work.”7 Senator Bill Nelson, the Ranking Member of the Senate Commerce
Committee, has said that FCC rules should not “be the means by which third par-
ties gain, for their own commercial advantage, the ability to alter, add to, or inter-

1See, e.g., Letter from Brent Wilkes, National Executive Director, League of United Latin
American Citizens, to the Honorable Tom Wheeler, Chairman, FCC, MB Docket No. 15-64
(Feb. 17, 2016).

2See, e.g., Electronic Privacy Information Center Comments, MB Docket No. 16-42 and CS
Docket No. 97-80 (Apr. 22, 2016).

3See, e.g., Noah Horowitz, FCC Proposal Could Undermine Efforts to Bring Down National
Set-Top Box Energy Use, NRDC (May 04, 2016), https:/ /www.nrdc.org [ experts [ noah-horowitz /
fcc-pr)’oposal-could-undermine-efforts-bring-down-national-set-top-box-energy (last visited July 7,
2016).

4See, e.g., TechFreedom and Competitive Enterprise Institute Comments, MB Docket No. 16—
42 and CS Docket No. 97-80 (Apr. 22, 2016).

5David Shephardson, U.S. Cable Industry Proposes Allowing Consumers to Scrap Set-Top
Boxes, REUTERS (June 17, 2016), http:/ /www.reuters.com /article/us-fec-tv-regulations-idUSKC
NOZ32DK.

6 Letter from Senator Harry Reid to the Honorable Tom Wheeler, Chairman, FCC (June 14,
2016).

7Letter from Senator Dianne Feinstein to the Honorable Tom Wheeler, Chairman, FCC
(May 25, 2016).
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fere with programming provided by content providers.”® But unfortunately, that’s
just what the FCC’s proposed rules would do. They would facilitate piracy. They
would allow third-party set-top box manufacturers to insert their own advertising
into programmers’ content. And they would allow those same manufacturers to re-
move advertising from that content—all without the programmers’ consent.

Relatedly, we must pay special attention to the concerns that have been raised
about the impact of the FCC’s proposal on minority programmers. As Reverend
Jesse Jackson has put it, the FCC’s proposed rules would allow third-party set-top
box manufacturers to “pull networks apart, ignore copyright protections and dis-
mantle the local and national advertising streams that have traditionally supported
high quality, multicultural content.”® He continued, “[t]he result [would be] a deep
threat to the entire creative ecosystem, and especially smaller, independent and di-
verse networks and programmers that often lack the deep pocket resources to
weather this type of transition.” 10 Moreover, the FCC’s proposal would allow third-
party set-top box manufacturers to rearrange cable operators’ channel lineups, to
the dgtriment of minority programmers. This digital redlining shouldn’t be per-
mitted.

That’s why Representative Yvette Clarke of this Subcommittee and many other
members of the Congressional Black Caucus have called for the FCC to stop push-
ing this proposal until it analyzes the “impact of the proposed rules on diversity of
programming, [and] independent and minority television programming.” 11 A similar
request has been made by major civil rights organizations, including the League of
United Latin American Citizens (LULAC) and the National Urban League.'2 The
FCC should listen to what these voices are saying.

Second, we must address the special challenges faced by small video providers.
The record makes clear that it would be very expensive for all video providers to
comply with the Commission’s proposed rules. And as is so often the case, these
rules would have a disproportionate impact on small companies. Indeed, the Amer-
ican Cable Association has stated that the FCC’s proposed rules would force over
200 small cable operators to either go out of business or stop offering video serv-
ice.13 And the message from small telecommunications carriers that are in the video
business has been similar.!* Small wonder, then, that Capitol Hill is also concerned.
A bipartisan group of 61 U.S. Congressmen, led by Representative Kevin Cramer,
recently told the Commission that it is “concerned the proposal threatens the eco-
nomic welfare of small pay-TV companies providing both vital communications serv-
ices to rural areas and competitive alternatives to consumers in urban markets.” 15
This concern was reiterated by another bipartisan group of ten U.S. Senators who
stressed that “[slmall providers will not be able to afford the costs that could be as-
sociated with building new architecture to comply with the proposed rule.” 16

The impact of the FCC’s proposed rules would thus be particularly severe for
rural Americans because they are disproportionately served by smaller operators.
They will be left with fewer choices for video service. Moreover, the FCC’s rules will
hamper rural broadband deployment as small operators devote limited funds to com-
plying with the FCC’s set-top box rules rather than delivering better, faster, and
cheaper Internet access.

Third, we must protect Americans’ privacy. Senate Minority Leader Harry Reid
has pointed out that many third-party manufacturers will find “real value . . . not

8 Letter from Senator Bill Nelson to the Honorable Tom Wheeler, Chairman, FCC (Feb. 12,
2016).

9Jesse L. Jackson, Future of TV Must Not Sacrifice Minority Media: Jesse Jackson, USA
TopAY (June 6, 2016), hitp://www.usatoday.com/story/opinion/2016/06 /06 /fcc-set-top-box-
proposal-minority-impact-opposition-media-diversity-column / 85301308I.

10]d.

11 Letter from Representative Yvette Clarke et al., to the Honorable Tom Wheeler, Chairman,
FCC (Apr. 22, 2016).

12 See Letter from Marc H. Morial, President and CEO, National Urban League et al., to the
Honorable Tom Wheeler, Chairman, FCC, MB Docket No. 16-42, CS Docket No. 97-80, and MB
Docket No. 16-41 (Mar. 21, 2016).

13 ACA Applauds Senate Letter Asking FCC to Press Pause on Set-Top Box Proceeding, AMER-
ICAN CABLE ASSOCIATION (May 27, 2016), hitp:/ /www.americancable.org/node /5736 (last vis-
ited July 7, 2016).

14 See generally NTCA-The Rural Broadband Association Comments, MB Docket No. 16-42
and CS Docket No. 97-80 (Apr. 22, 2016); WTA—Advocates for Rural Broadband Comments, MB
Docket No. 16-42 and CS Docket No. 97-80 (Apr. 22, 2016).

15 Letter from Representative Kevin Cramer et al., to the Honorable Tom Wheeler, Chairman,
FCC (May 5, 2016).

16 Letter from Senator Steve Daines et al., to the Honorable Tom Wheeler, Chairman, FCC
(May 26, 2016).
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in producing or selling the [set-top] box but in the data that the box will collect.” 17
That is why Senator Patrick Leahy, Ranking Member of the Senate Judiciary Com-
mittee, has stressed that the “same Federal privacy protections and enforcement
mechanisms that apply to proprietary set-top boxes today should apply to third-
party navigation systems as well.” 18 Unfortunately, the FCC’s proposal fails this
basic test. There should not be one set of privacy rules for cable operators’ set-top
boxes and another for third-party boxes. There should not be one enforcement mech-
anism for cable operators’ set-top boxes and another for third-party boxes. The regu-
latory playing field should be level. All customers should have the same privacy pro-
tections.

Fourth, we must embrace the technology of the future rather than cling to the
hardware of the past. I don’t believe that the American people want more set-top
boxes in their homes. But that’s precisely what the FCC’s plan would produce. To
comply with the proposed rules, video providers would likely place a new gateway
device into each subscriber’s home to join the set-top box or boxes that are already
there. Thus, the FCC’s proposal would shackle us to an old technology that nobody
seems to want. Echoing the sentiments of Senator Nelson, I, and millions of others,
“long for the day when the clunky set-top box fades away.” 19

We need to focus on the future. Our goal should not be to have more boxes. Nor
should it be to “unlock the box.” It should be to get rid of the set-top box altogether.
And that goal is now within our grasp. Americans are increasingly accessing video
programming through apps. And with an app, there is no need to have a set-top
box. So instead of paying a monthly fee to rent a box from a cable operator, your
smartphone, tablet, or smart television can be your navigation device.

I believe that the FCC should welcome and encourage the market’s movement in
the direction of apps. That’s why I thought that the Commission’s Notice of Pro-
posed Rulemaking should have given equal and fair treatment to the app-based so-
lution set forth by the FCC’s Downloadable Security Technology Advisory Com-
mittee, rather than dismissing it in three cursory and critical paragraphs. And
that’s why I note with interest the recent industry proposal that embraces an app-
based approach. My office is currently reviewing that proposal and meeting with a
wide range of stakeholders to see what they think about it. I look forward to hearing
the views of the Members of this Subcommittee on this alternative proposal, too.

Lifeline Abuse.—The FCC must be vigilant in stopping abuse of the Universal
Service Fund. Recall that this program is funded by a tax on the phone bills that
consumers pay each month. That tax is now at 17.9 percent, nearly double what
it was in January 2009. Hard-working Americans deserve to know that the money
they contribute each month to the Fund is not wasted or put to fraudulent use. So
I applaud the decision of House Energy and Commerce Committee Chairman Fred
Upton to launch an investigation into the waste, fraud, and abuse in the Lifeline
program.

Unfortunately, the Commission’s recent investigation of Total Call Mobile re-
vealed much about the dubious practices of many wireless resellers. We learned, for
example, how Total Call Mobile’s sales agents repeatedly registered duplicate sub-
scribers (that is, individuals receiving multiple subsidies) and used fake Social Secu-
rity numbers to register duplicate subscribers—all resulting in the Universal Serv-
ice Administrative Company (USAC) finding 32,498 enrolled Lifeline duplicates. We
learned how Total Call Mobile’s sales agents repeatedly overrode the safeguards of
the National Lifeline Accountability

Database (NLAD)—abuse so far-reaching that at one point, 99.8 percent of Total
Call Mobile’s new subscribers were a result of overrides. We also learned that Total
Call Mobile was not alone. Its sales agents testified that they worked side-by-side
with sales agents and supervisors who worked at various points with other Lifeline
wireless resellers.

After the revelations of the Total Call Mobile case, I began investigating the effec-
tiveness of our Federal safeguards. What I have found so far is disturbing.

Some background. Duplicate subscribers have long plagued Lifeline. To combat
this problem, the FCC in 2012 prohibited a single household from obtaining more
than one Lifeline subscription. It also established the NLAD. Administered by the
USAC at the FCC’s direction, the NLAD is designed to help carriers identify and
plreven?t duplicate claims for Lifeline service. But is it really stopping such duplicate
claims?

17 Supra note 6.

18 Letter from Senator Patrick Leahy to the Honorable Tom Wheeler, Chairman, FCC
(May 26, 2016).

19 Supra note 8.
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Although my investigation is still ongoing, initial results suggest that American
taxpayers should be concerned. The extent of waste, fraud, and abuse in the pro-
gram appears greater than I imagined.

First, USAC explained that the NLAD determines whether a Lifeline subscription
would duplicate another at that same address. But wireless resellers may override
a duplicate determination, called an independent economic household (IEH) over-
ride, and may do so without USAC oversight. An applicant (or, more likely, an un-
scrupulous wireless reseller) need only check a box. USAC’s data reveal that wire-
less resellers enrolled 4,291,647 subscribers using the IEH override process since
October 2014. That’s more than 35.3 percent of all subscribers enrolled in NLAD-
participating states during that period. That’s more than the population of the State
of Oregon. And the annual price to the taxpayer is steep—about $476 million.

Second, USAC reported that at least 16 other major Lifeline wireless resellers
have used similar tactics as Total Call Mobile. I asked USAC whether these wireless
resellers enrolled duplicate subscribers, and indeed they did. Between October 2014
and May 2015, USAC discovered 213,283 duplicates among these wireless resellers.
One year of service for these duplicates costs taxpayers almost $23.7 million.

Third, USAC explained that the NLAD does not prevent wireless resellers from
requesting and receiving Federal subsidies for subscribers who are not enrolled in
the NLAD. In other words, a wireless reseller may seek Federal funds for phantom
subscribers—subscribers who aren’t subject to Federal safeguards at all—and can
get away with it unless theyre caught after the fact. And in a 16-state sample,
these wireless resellers exploited that loophole 460,032 times, costing taxpayers al-
most $4.3 million.

Fourth, USAC explained that the NLAD verifies the identity of an applicant using
a third-party identity verification (TPIV) process in which an applicant’s first name,
last name, date of birth, and the last four digits of his or her Social Security number
are matched against official records. But wireless resellers can override that safe-
guard, and before February 2, 2015, they did so without any Federal oversight.
From October 2014 through February 2015, 10 wireless resellers overrode Federal
safeguards more than half the time, with seven—like Total Call Mobile—overriding
the TPIV process more than 90 percent of the time. Roughly one-third of applicants
enrolled by wireless resellers during that period, or 821,482 subscribers, were en-
rolled using a TPIV override.

On February 2, 2015, USAC implemented a new process for TPIV overrides. Now,
a wireless reseller is supposed to review the appropriate documents for an applicant
and certify to USAC that it has done so. USAC staff reviews that certification—but
not the actual underlying documents—before authorizing a TPIV override. USAC’s
data reveal that wireless resellers enrolled 277,599 subscribers through the new
TPIV process, with some wireless resellers relying on that process much more heav-
ily than others. In all, the annual cost of subscribers enrolled through TPIV over-
rides approaches $122 million.

Fifth, USAC explained that the NLAD authenticates an applicant’s address with
the U.S. Post Office database but that wireless resellers can override a failed ad-
dress authentication without any review by USAC staff. USAC’s data reveal that
wireless resellers enrolled 494,921 subscribers through the address override process
since October 2014, with some wireless resellers relying on that process much more
heavily than others. The annual cost of subscribers enrolled through address over-
rides is almost $55 million.

Putting these numbers together, wireless resellers provided service to 213,283
known duplicates, claimed support for up to 460,032 phantom customers, and en-
rolled 5,885,649 subscribers by overriding Federal safeguards between October 2014
and April 2016. That likely resulted in hundreds of millions of Universal Service
Fund money—taxpayer money—going not to deserving low-income consumers but to
wireless resellers. That’s outrageous. I plan to work with this Committee and my
colleagues to stop this spending spree immediately.

Chairman Walden, Ranking Member Eshoo, and Members of the Subcommittee,
thank you again for holding this hearing and inviting me to testify. I look forward
to answering your questions, listening to your views, and continuing to work with
you and your staff in the days ahead.
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January 3, 2017
BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WasHINGTON, D.C. 20554
In the Matter of

Lifeline and Link Up Reform and WC Docket No. 11-42
Modernization
Telecommunications Carriers Eligible for WC Docket No. 09-197

Universal Service Support

PETITION FOR RECONSIDERATION OF NATIONAL TRIBAL
TELECOMMUNICATIONS ASSOCIATION

NN AN N N AN AN

I. Introduction

Pursuant to Section 1.429 of the Commission’s rules, the National Tribal Tele-
communications Association (“NTTA”) submits this Petition for Reconsideration of
the Wireline Competition Bureau’s (“Bureau”) Order adopted in the Federal Com-
munications Commission’s (“FCC” or “Commission”) above-captioned proceeding con-
ditionally granting designation to certain mobile wireless resellers to be Lifeline
Broadband Providers (“LBP”) under the Commission’s Lifeline universal service sup-
port mechanism.!

NTTA’s member companies consist of Tribally-owned communications companies
including Cheyenne River Sioux Telephone Authority, Fort Mojave Telecommuni-
cations, Inc., Gila River Telecommunications, Inc., Hopi Telecommunications, Inc.,
Mescalero Apache Telecom, Inc., Saddleback Communications, San Carlos Apache
Telecommunications Utility, Inc., Tohono O’odham Utility Authority, and Warm
Springs Telecom. NTTA’s mission is to be the national advocate for telecommuni-
cations service on behalf of its member companies and to provide guidance and as-
sistance to members who are working to provide modern telecommunications serv-
ices to Tribal lands.

NTTA members have long served their tribal communities and helped advance
the communications priorities and goals of those communities as articulated by their
tribal governments. The Commission has recognized this right of tribal governments
since it determined that carriers seeking to be designated as eligible telecommuni-
cations carriers (“ETC”) to serve tribal lands should petition the Commission, in-
stead of state jurisdictions, which in turn would work with tribal governments to
ensure the Commission’s fiduciary duties were fulfilled.2 Protection of tribal sov-
ereign rights to determine how to advance communications priorities and goals cou-
pled with a showing of the failure by the Bureau to follow procedures established
by the Commission and set forth in its rules, form the basis of this petition for re-
consideration.

In considering a petition for reconsideration, the Commission requires that peti-
tioners “shall state with particularity the respects in which petitioner believes the
action taken should be changed.”3 As will be demonstrated, there are particular vio-
lations of Commission rules that warrant the reconsideration of the Bureau’s deci-
sion in the LBP Designation Order. Further, the facts NTTA puts forward below are
ones that were made to and known by the Commission. NTTA filed comments in
the proceeding and explained that the rule at issue in this petition was not complied
with by either the applicants for LBP designation or the Commission.# NTTA, there-
fore, respectfully requests that the Commission consider the merits of this petition
and reverse the Bureau’s decision. NTTA further requests that the Commission
make clear that any LBP applicant seeking to serve Tribal lands must comply with

1 Lifeline and Link Up Reform and Modernization et al., WC Docket No. 11-42 et al., Order,
DA 16-1325 (Dec. 1, 2016) (LBP Designation Order).

2See Federal-State Joint Board on Universal Service; Promoting Deployment and
Subscribership in Unserved and Underserved Areas, Including Tribal and Insular Areas, CC
Docket No. 96-45, Twelfth Report and Order, Memorandum Opinion and Order, and Further
Notice of Proposed Rulemaking, 15 FCC Red 12208 (2000) (2000 Tribal Lifeline Order).

347 C.F.R. §1.429(c).

447 C.F.R. §1.429(1)(2).



136

the requirements of section 54.202(c) and acknowledge its own need to comply with
this rule.

II. PURSUANT TO COMMISSION RULES, TRIBAL GOVERNMENTS AND
TRIBAL REGULATORY AUTHORITIES SHOULD HAVE RECEIVED
NOTICE FROM THE APPLICANTS AND THE COMMISSION SHOULD
HAVE PROVIDED NOTICE THAT IT WAS SEEKING COMMENT ON
THE PETITIONS FOR DESIGNATION TO BE LBPs.

In the 2016 Lifeline Modernization Order, the Commission retained the require-
ment that Lifeline providers be designated as ETCs, but it streamlined procedures
for entities to be designated as LBPs.5 Streamlining of the process, however, did not
relieve filing carriers of their obligation to provide a copy of their petition to affected
tribal government and tribal regulatory authorities at the time they filed their peti-
tion with the Federal Communications Commission, nor did it relieve the Commis-
sion of its obligation to notify tribal governments and tribal regulatory authorities
of requests made by carriers to serve tribal lands.® The requirements of section
54.202(c) are important obligations the Commission must uphold as they are
grounded in the Commission’s Federal trust obligation and the tribes’ sovereignty
and self-determination rights. There is no evidence in the record of compliance with
section 54.202(c) by the carriers granted LBP status in the LBP Designation Order.
For this reason, the Commission should reconsider and reverse the Bureau’s grant-
ing of LBP status to those petitioners that seek to serve on tribal lands.

A. Important Tribal Rights are Embodied in Section 54.202(c)

Section 54.202(c) of the Commission’s rules traces its genesis back to a series of
decisions made by the Commission beginning in 2000 that have continued through
its 2016 decision in this proceeding. In 2000, the Commission took concrete steps
to formalize its recognition of tribal sovereignty, self-determination, and its Federal
trust obligation. The Commission recognized, through its Tribal Policy Statement,
the unique legal relationship and Federal trust relationship it, as part of the Fed-
eral Government, has with tribal governments. It further recognized the tribal gov-
ernments’ “inherent sovereign powers over their members and territory.”? In order
to foster better coordination between the FCC and tribal governments, the Commis-
sion committed to “consult[ing] with tribal governments prior to implementing any
regulatory action or policy that will significantly or uniquely affect Tribal govern-
ments, their land and resources.” 8

Concurrent with the adoption of the Tribal Policy Statement, the Commission also
expounded on its authority, under section 214(e)(6) of the Telecommunications Act
of 1996, to determine whether state commissions had jurisdiction over carriers seek-
ing to serve tribal lands within their boundaries and designating ETCs to serve trib-
al lands where the Commission found the state commission lacked jurisdiction.® As
the Commission stated in the 2000 Tribal Lifeline Order, “we are mindful that the
Federal trust doctrine imposes on Federal agencies a fiduciary duty to conduct their
authority in manner that protects the interest of the tribes.” 10

In 2005, the Commission took additional steps to formalize notice requirements
it and carriers seeking designation to serve tribal lands would need to undertake
in order to provide tribal governments and tribal regulatory authorities a meaning-
ful opportunity to comment on petitions that would affect their tribal lands.1! Appli-
cants seeking designation for ETC status on tribal lands were required to provide

5See Lifeline and Link Up Reform and Modernization et al., WC Docket No. 11-42 et al.,
Third Report and Order, Further Report and Order, and Order on Reconsideration, 31 FCC Red
3962, 4063, para. 223 (2016) (2016 Lifeline Modernization Order).

6]d. at 4067, para. 284 (“All LBPs, regardless of whether they qualify for streamlined treat-
ment, must meet the requirements for designation as a Lifeline-only ETC established in Section
214(e) of the Act and section 54.201 and 54.202 of the Commission’s rules.”). See 47 C.F.R.
§54.202(c) (“A common carrier seeking designation as an eligible telecommunications carrier
under section 214(e)(6) for any part of Tribal lands shall provide a copy of its petition to the
affected tribal government and tribal regulatory authority, as applicable, at the time it files its
petition with the Federal Communications Commission. In addition, the Commission shall send
any public notice seeking comment on any petition for designation as an eligible telecommuni-
cations carrier on Tribal lands, at the time it is released, to the affected tribal government and
tribal regulatory authority, as applicable, by the most expeditious means available.”).

7See Statement of Policy on Establishing Government-to-Government Relationship with Indian
Tribes, Policy Statement, 16 FCC Red 4078, 4080 (2000).

81d. at 4081.

92000 Tribal Lifeline Order, 15 FCC Red 12208.

10]d. at 12263, para. 119.

11 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order,
20 FCC Red 6371, 6400, para. 66 (2005).
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copies of their petitions to the affected tribal governments and tribal regulatory au-
thorities at the time of the filing of their application with the Commission. In addi-
tion, the Commission was required to send a copy of the public notice seeking com-
ment on the petition to the tribal governments and regulatory authorities via over-
night mail.12 The 2005 Tribal ETC Designation Order adopted the requirement that
carriers and the Commission provide notice to tribal governments that is today sec-
tion 54.202(c) of the Commission’s rules, which remains in effect.

B. Petitioners and the Commission Did Not Comply with the Requirements of
54.202(c)

NTTA filed comments on November 17, 2016, reminding the Commission of the
obligations that exist under section 54.202(c).13 In that filing, NTTA noted that it
had only anecdotal evidence of one petitioner seeking to comply with the require-
ments. In a subsequent review of the 21 applications filed to date that clearly intend
to serve Tribal lands, NTTA found only two applications that cited their compliance
with the requirements of 54.202(c).14 TracFone, which has applied for a nationwide
grant, stated in its petition that “in accordance with 47 C.F.R. § 54.202(c), TracFone
is sending a copy of its Petition to the relevant tribal governments and tribal regu-
latory authorities.” 15 Similarly, the petition filed by Commnet Wireless, LL.C notes
that “section 54.202(c) requires a common carrier that seeks designation as an ETC
under Section 214(e)(6) on Tribal lands to provide a copy of its petition to the af-
fected tribal government and tribal regulatory authority at the time it files its peti-
tion with the Commission.’® Commnet acknowledges such a requirement and cer-
tifies that a copy of its Petition will be provided to the Tribal governments and/or
tribal regulatory authorities identified in [its petition] at the time of this [its] filing.”
No other applications certify their compliance.1?

Applicants that failed to comply with this rule deny Tribal governments their
rightful opportunity to review applications and evaluate whether those applicants
will help advance the communications priorities and goals of the Tribal government.
Such harm is an affront to Commission precedent and its trust obligations to Tribal
governments which rely on the Commission to enforce its rules in protection of their
interests.

Moreover, it is unclear whether the Commission itself provided any notice to the
affected tribal governments. NTTA has consulted with some of the tribal govern-
ments that oversee their member companies and has not been able to identify a
tribal government that was notified by the Commission of the existence of an appli-
cation that sought designation to become an LBP on their Tribal lands.18 By failing
to follow its own codified process, the Commission has also denied those affected
Tribal governments an opportunity to review the applications.

As explained above, section 54.202(c) represents more than another requirement,
it is the manifestation of the tribal sovereignty and Federal trust relationship be-
tween the Commission and tribal governments. As such, it is deserving of recogni-
tion and compliance. There is no evidence that the carriers granted LBP designa-
tions in the LBP Designation Order complied with their requirements under section
54.202(c). Moreover, it would appear that the Commission did not comply with its
obligations under that rule either. Therefore, NTTA asks that the Commission re-
consider the Bureau’s actions and reverse the granting of the petitions until such
time as the Commission is able to remedy these rule violations.

12]d. at 6401, para. 67. The overnight mail requirement was subsequently changes to be “the
most expeditious means available.” 47 C.F.R. §54.202(c).

13 Comments of National Tribal Telecommunications Association, WC Docket No. 09-197, 11—
42,

14 NTTA reviewed the Commission’s designated page for Lifeline Broadband Provider Petitions
and Public Comment Periods at hitps:/ /www.fce.gov/lifeline-broadband-provider-petitions-pub-
lic-comment-periods (last visited Dec. 28, 2016). In reviewing the applications, NTTA was able
to identify 21 applications that clearly intend to serve Tribal lands, six that exclude Tribal
lands, and four that are unclear on whether the applicant intends to serve Tribal lands.

15TracFone Wireless, Inc.’s Petition for Designation as a Lifeline Broadband Provider, WC
Docket No. 09-197 (filed Oct. 31, 2016).

16 Commnet Wireless, LLC’s Petition for Streamlined Designation as a Lifeline Broadband
Provider Eligible Telecommunications Carrier, WC Docket No. 09-197 at 11 (filed Dec. 8, 2016).

17 Mescalero Apache Telecom, Inc was able to verify that its tribal government received a copy
of TracFone’s LBP petition.

18 NTTA does not consider the posting of LBP petitions filed, along with comment dates and
states covered by petition, as adequate public notice.
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III. THE COMMISSION SHOULD RECONSIDER THE BUREAU’S RECENT
DESIGNATION OF TWO LBPs BECAUSE THEY WERE GRANTED
BEFORE THE COMMENT PERIOD HAD ENDED.

The Commission must also reconsider the grant given to KonaTel and Freedom
Pop because the comment period on the applications had not ended prior to the Bu-
reau’s granting of the LBP designation to these entities.!® As noted on the Commis-
sion’s website, the deadline for filing comments on the KonaTel Petition was Decem-
ber 21, 2016. The deadline for filing comments on the FreedomPop Petition was De-
cember 10, 2016. The Commission, however, granted the petitions on December 1,
2016 thereby denying potential commenters a full opportunity to consider the merits
of the applications. KonaTel and FreedomPop are two of the 21 applications that
failed to comply with the requirements of section 54.202(c), a point that could have
been raised in the record had the comment period been completed. NTTA, therefore,
asks that the Commission reconsider the designation of LBP given by the Bureau
to KonaTel and FreedomPop to afford the public a full opportunity to comment on
their petitions.

IV. Conclusion

For the above enumerated reasons, the Commission should reconsider the Bu-
reau’s LBP Designation Order. As NTTA has demonstrated, the rules that were not
complied with by either the applicants or the Commission are important to the on-
going relationship between tribal governments and the Commission. They are relied
upon to ensure the communications priorities and goals of the Tribal government
are recognized. In addition, the Commission should reconsider the designations
given to KonaTel and FreedomPop because the comment period for their petitions
had not concluded prior to the Bureau’s action granting the petitions.

Respectfully submitted,
GREGORY W. GUICE, EsQ.
Akin Gump Strauss Hauer and Feld LLP

Counsel for National Tribal Telecommunications Association

January 18, 2017
BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, DC
In the Matter of

Telecommunications Carriers Eligible for WC Docket No. 09-197
Universal Service Support
Petitions for Designation as a Lifeline WC Docket No. 11-42

Broadband Provider

RESPONSE AND OPPOSITION OF BOOMERANG WIRELESS, LLC D/B/A
ENTOUCH WIRELESS TO THE PETITION FOR RECONSIDERATION OF
NATIONAL TRIBAL TELECOMMUNICATIONS ASSOCIATION

Boomerang Wireless, LLC d/b/a enTouch Wireless (Boomerang or the Company),
by and through the undersigned counsel, respectfully submits this response and op-
position to the National Tribal Telecommunications Association’s (NTTA’s) ! petition
for reconsideration of the Wireline Competition Bureau’s (WCB’s or Bureau’s) De-

NN NSNS NN,

19 Petition of KonaTel Inc. for Streamlined Designation as a Lifeline Broadband Provider Eli-
gible Telecommunications Carrier, WC Docket No. 09-197 (filed Nov. 21, 2016) (KonaTel Peti-
tion); Petition of STS Media, Inc. DBA FreedomPop for Streamlined Designation as a Lifeline
Broadband Provider Eligible Telecommunications Carrier, WC Docket No. 09-197 (filed Nov. 10,
2016) (FreedomPop Petition).

1See Petition for Reconsideration of National Tribal Telecommunications Association, WC
Docket Nos. 11-42, 09-197 (Jan. 3, 2017) (Petition). Notably, NTTA does not represent any sov-
ereign Tribal nation or other Tribal authority, but rather is a coalition of Tribally-owned com-
munications companies. Boomerang notes that not a single Tribal nation or organization that
represents Tribal nations has objected to either the form or substance of Boomerang’s LBP peti-
tion or designation.
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cember 1, 2016 Order designating Boomerang as a Lifeline Broadband Provider
(LBP).2 Boomerang acknowledges NTTA’s concerns regarding notice requirements
for LBP petitions and the Commission’s long-standing policy of recognizing the sov-
ereignty of Tribal governments and to involve Tribal governments in policy decisions
that affect Tribal consumers. However, the Petition presents no evidence of a mate-
rial error or omission that would justify reconsideration or reversal of the LBP Des-
ignation Order. Neither the Company’s petition for designation as an LBP nor the
Commission’s review and approval of it violated the Commission’s rules with regard
to LBP eligible telecommunications carrier (ETC) designations. Additionally, the
streamlined process for the docketed filing and review of LBP petitions established
in the Lifeline Modernization Order is consistent with processes employed by the
Commission for streamlined review in other contexts, and provided NTTA and its
members adequate notice and opportunity to comment on Boomerang’s petition. Ac-
cordingly, the Petition should be denied.

Notwithstanding the foregoing, Boomerang is both cognizant and respectful of the
sovereignty of Tribal governments and it is committed to notifying, and, if required,
seeking approval from the relevant Tribal authorities in each state where it received
LBP designation prior to providing services to Tribal consumers in those states.
Moreover, Boomerang acknowledges that NTTA’s Petition illustrates the potential
for confusion about the LBP review and approval process. As discussed below, Boo-
merang would support certain actions by the Bureau to clarify these processes and
avoid uncertainty going forward.

I. Standard of Review Under Section 1.429

NTTA submits its Petition pursuant to section 1.429 of the Commission’s rules,
which allows an interested party to seek reconsideration of a final order in a rule-
making proceeding.3 The rule also states, however, that petitions for reconsideration
“may be dismissed or denied by the relevant bureau(s) or office(s) [if they] . . . [flail
to identify any material error, omission, or reason warranting reconsideration.”* As
set forth in this response, the Petition fails to present any evidence of a material
error or omission that would warrant reconsideration of the LBP Designation Order,
and therefore should be denied.

II. Section 54.202(c) Does Not Apply to Petitions for LBP Designation

NTTA’s Petition relies primarily on the argument that Boomerang and the Com-
mission failed to comply with the procedural requirements of section 54.202(c) of the
Commission’s rules.5 Specifically, NTTA asserts that Boomerang was obligated to
provide a copy of its LBP petition to “affected tribal government and tribal regu-
latory authorities at the time” that Boomerang submitted its petition to the Com-
mission.® NTTA bases its assertion on language in the Lifeline Modernization Order
which states that “[a]ll LBPs . . . must meet the requirements for designation as
a Lifeline-only ETC established in section 214(e) of the [Communications] Act and
section 54.201 and 54.202 of the Commission’s rules.”7 However, a closer examina-
tion of section 54.202 and the Lifeline Modernization Order shows that subsection
(c) does not apply to LBP petitions.

Through the Lifeline Modernization Order, the Commission codified the require-
ments for requests for LBP designation through a new subsection (d) to section
54.202.8 This new subsection states that “[a] common carrier seeking designation as
a Lifeline Broadband Provider eligible telecommunications carrier must meet the re-
quirements of paragraph (a) of this section.”® The adoption of separate requirements
for LBP petitioners that expressly imposes only certain requirements of section

28See Telecommunications Carriers Eligible for Universal Service Support, Petitions for Des-
ignation as a Lifeline Broadband Provider, WC Docket Nos. 09-197, 11-42, Order, DA 16—1325
(WCB rel. Dec. 1, 2016) (LBP Designation Order). The LBP Designation Order was issued pur-
suant to the rule changes adopted in the Federal Communications Commission’s (FCC’s or Com-
mission’s) Lifeline Modernization Order. See Lifeline and Link Up Reform and Modernization
et al., WC Docket No. 11-42 et al., Third Report and Order, Further Report and Order, and
Order on Reconsideration, FCC 16-38 (rel. Apr. 27, 2016) (Lifeline Modernization Order).

3See 47 C.F.R. §1.429.

4See 47 C.F.R. §1.429(1).

5See Petition at 4-8.

6See id. at 4. NTTA further claims that the Commission was required to “notify tribal govern-
ments and tribal regulatory authorities of requests made by carriers to serve tribal lands.” Id.

78See id.; see also Lifeline Modernization Order  284.

8See 47 C.F.R. §54.202(d). The Commission also adopted a new subsection (e) to section
24.202, which addresses requests for expansion of an LBP’s approved service area. See 47 C.F.R.

54.202(e).

9See 47 C.F.R. §54.202(d) (emphasis added).
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54.202(a) 10 on LBP applicants demonstrates that the Commission did not intend for
subsection (c) to apply to LBP designation requests. Therefore, Boomerang was not
required to provide copies of its petition to the relevant Tribal governments and
Tribal regulatory authorities in the states where it was seeking LBP designation.

III. The Process for Reviewing and Approving LBP Petitions Is Consistent
with the Commission’s Processes for Streamlined Reviews in Other
Contexts and Gave NTTA Adequate Notice of and Opportunity to
Comment on Boomerang’s Petition

The Commission’s process for issuing the LBP Designation Order is consistent
with traditional Commission practice regarding streamlined reviews. Applications
chosen for streamlined review are presumed to be deemed granted unless the Com-
mission informs the applicant otherwise during the streamlined review period.11

In the Lifeline Modernization Order, the Commission explained that a provider’s
petition for LBP designation will be subject to “expedited review and will be deemed
granted within 60 days of the submission of a completed filing” unless the Commis-
sion notifies the petitioner the designation is not “automatically effective.”12 The
Commission further noted that petitions that do not meet the streamlining criteria
will not receive a presumption of approval after 60 days but rather petitioners can
expect action within six months of submission. It is clear from the language in the
Lifeline Modernization Order that the Commission intended to adopt a streamlined
procedure for LBP petitions consistent with its regulatory precedents!3 on such
matters.

As a result, the streamlined LBP petition process does not contemplate nor in-
clude a formal notice and comment procedure. The decision to set up a LBP tracker
webpage was simply a courtesy done for informational purposes only, and the “com-
ment deadline” indicated was neither an official act of the Commission nor the Bu-
reau. It is well settled that informal postings or releases do not bind the Commis-
sion. For example, in MCI v. FCC, the court found that a Commission-issued press
release was an unofficial, informal summary of agency action and could not be relied
on as formal public notice.l4 Comparably, here, the Bureau’s LBP petitions webpage
serves as a mere summary of LBP petition activity and cannot be relied on by NTTA
or ?ny other interested party as a legal mechanism establishing a formal comment
cycle.

Though the Commission webpage does not constitute an official mechanism for
comment, NTTA and its members had sufficient notice and opportunity to comment
on Boomerang’s petition. Boomerang’s petition was electronically submitted and
filed in a public docket designated to this proceeding. The requisite filing of the LBP
designation petition in a pre-designated public docket afforded NTTA and its mem-
bers adequate notice and opportunity to comment or oppose if they sought fit. In-
deed, NTTA did in fact file comments with the Commission on November 17, 2016
regarding petitions filed for LBP designation at that time, and specifically ref-
erenced Boomerang’s petition. Yet, NTTA raised no substantive issues about the pe-
titions at that time. Thus, any claim by NTTA that it lacked notice of Boomerang’s
petition is moot and does not warrant reconsideration of Boomerang’s LBP designa-
tion.

Pursuant to the Lifeline Modernization Order, the Commission may approve a
streamlined LBP petition at any point within 60 days of submission of a completed
LBP petition.15 Therefore, the grant of Boomerang’s LBP designation does not war-
rant a reconsideration of the Commission’s decision.

10 See Lifeline Modernization Order {284, n.746 (noting that the requirement to submit a 5-
year improvement plan as required under section 54.202(a) would not apply to LBPs).

11 See id. {278, 281; see also Worldcom, Inc. et al., v. FCC and U.S.A. No. 99-1395 (D.C. Cir.
1974) (noting that in the Interexchange Proceeding, the Commission adopted streamlined proce-
dures whereby business service tariffs filed by AT&T were given streamlined processing where-
by they were “presumed lawful” upon filing and would become effective after a fourteen day no-
tice period); Streamlining the International Section 214 Authorization Process and Tariff Re-
quirements, IB Docket No. 98-118, Report and Order, FCC 96-79 (rel. Feb. 29, 1996) (Inter-
national Section 214 Order) (explaining that international section 214 applications are deemed
automatically granted upon acceptance for streamlined processing); Review of Commission Con-
sideration of Applications under the Cable Landing License Act, IB Docket No. 00-106, Report
and Order, FCC 01-332 (rel. Dec. 14, 2001) (Cable Landing License Order).

12 See Lifeline Modernization Order q278 (indicating petitions that do not qualify for stream-
lined processing will not be presumed to have LBP status approval) (emphasis added)

13 See generally International Section 214 Order; Cable Landing License Order.

14 See generally MCI v. FCC, 515 F.2d 385 (D.C. Cir. 1974).

15 See Lifeline Modernization Order | 278 (stating that LBP petitions ehglble for streamlined
processing “will be deemed granted within 60 days of the submission . . .”).
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IV. Boomerang Will Notify, and If Required, Seek Approval from the
Relevant Tribal Authorities Prior to Providing Lifeline Service on
Tribal Lands

While Boomerang respectfully opposes NTTA’s Petition, it fully supports Commis-
sion policy recognizing the sovereignty of Tribal nations and similarly respects the
sovereignty of all relevant Tribal governments and authorities throughout its LBP
service area. Boomerang also acknowledges the Commission’s policies designed to
address the “the difficulties many Tribal consumers face in gaining access to basic
services” and the “important role of universal service support in helping to provide
telecommunications services to the residents of Tribal lands.” 16 As such, Boomerang
commits to notify and seek approval, if required, from the relevant Tribal authori-
ties in each of the states where it was—or may in the future be—granted LBP des-
ignation prior to providing service to Tribal residents.

Boomerang is a well-established provider of Lifeline services. The Company’s busi-
ness model includes a focus on providing service to residents on Tribal lands, and
Boomerang currently provides Lifeline services to Tribal residents in 12 states. As
a result of this experience, Boomerang has a unique understanding of the require-
ments to provide Tribal Lifeline service in various parts of the country. As it has
done with respect to its Lifeline voice offerings, Boomerang will notify and seek the
requisite approvals from the appropriate Tribal government or authority prior to of-
fering Lifeline broadband services to residents of Tribal lands. Moreover, Boomerang
previously agreed that it would not provide Lifeline voice services in certain terri-
tories served by Tribally-owned providers in Arizona, New Mexico and South Da-
kota, and will honor those agreements with respect to its Lifeline broadband serv-
ices as well. Boomerang submits that these commitments will ensure that its Life-
line broadband service will best serve the interests of Tribal subscribers as well as
advance the communications priorities and goals of Tribal authorities in each juris-
diction it serves.

V. NTTA’s Petition Illustrates that Clarification from the Bureau Regarding
the LBP Designation Process Is Warranted

Despite the deficiencies in the Petition that make reconsideration or reversal of
the LBP Designation Order unwarranted, NTTA’s request does illustrate the poten-
tial for confusion regarding the appropriate process for LBP petitions. As such, Boo-
merang would support certain actions by the Bureau to provide clarity about LBP
petition requirements, and the process for reviewing and approving such petitions
on a prospective basis, including the following:

e Issuance of guidance to clarify that section 54.202(c) does not apply in the LBP
context in light of the adoption of section 54.202(d);

e Removal of the “Comment Deadline” column from the LBP petitions “tracker”
page on the Commission’s website and adoption of a formal mechanism to clar-
ify expectations regarding streamlined LBP applications modeled after the ap-
proach for streamlined processing that is used for international section 214 ap-
plications wherein the Commission issues a Public Notice noting the presump-
tion of approval at any point within 60 days after submission of a petition that
qualifies for streamlined processing without establishing a formal comment pe-
riod; and

e Issuance of a public notice explaining that a streamlined LBP petition may be
acted upon at any point within 60 days after submission, which would make
clear that interested parties should submit comments on the petition as soon
as possible.

Boomerang submits that these clarifications would help manage public expecta-
tions of the LBP review and approval process, and would prevent uncertainty going
forward.1?

VI. Conclusion

Boomerang respects the sovereignty of Tribal nations and understands the impor-
tance of ensuring that these entities have notice from service providers prior to com-
mencement of service on sovereign Tribal lands. However, for the reasons set forth
in this response, and in light of Boomerang’s commitments to cooperate with the ap-

16 1d. 4206.
17The Public Notice requirement contemplated herein should apply on a prospective basis
only as new petitions for LBP designation are filed.



142

propriate Tribal authorities prior to providing Lifeline broadband services in Tribal
areas, the Petition should be denied.
Respectfully submitted,
JOHN J. HEITMANN
AVONNE BELL
JENNIFER R. WAINWRIGHT
Kelley Drye & Warren LLP
Counsel for Boomerang Wireless, LLC
d/b/a enTouch Wireless

January 18, 2017
BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, DC
In the Matter of

Telecommunications Carriers Eligible for
Universal Service Support

WC Docket No. 09-197

Petitions for Designation as a Lifeline ‘WC Docket No. 11-42

Broadband Provider

RESPONSE AND OPPOSITION OF KONATEL, INC. TO THE PETITION FOR

RECONSIDERATION OF NATIONAL TRIBAL TELECOMMUNICATIONS
ASSOCIATION

KonaTel, Inc. (KonaTel or the Company), by and through the undersigned coun-
sel, respectfully submits this response and opposition to the National Tribal Tele-
communications Association’s (NTTA’s) ! petition for reconsideration of the Wireline
Competition Bureau’s (WCB’s or Bureau’s) December 1, 2016 Order designating
KonaTel as a Lifeline Broadband Provider (LBP).2 KonaTel acknowledges NTTA’s
concerns regarding notice requirements for LBP petitions and the Commission’s
long-standing policy of recognizing the sovereignty of Tribal governments and to in-
volve Tribal governments in policy decisions that affect Tribal consumers. However,
the Petition presents no evidence of a material error or omission that would justify
reconsideration or reversal of the LBP Designation Order. Neither the Company’s
petition for designation as an LBP nor the Commission’s review and approval of it
violated the Commission’s rules with regard to LBP eligible telecommunications car-
rier (ETC) designations. Additionally, the streamlined process for the docketed filing
and review of LBP petitions established in the Lifeline Modernization Order is con-
sistent with processes employed by the Commission for streamlined review in other
contexts, and provided NTTA and its members adequate notice and opportunity to
comment on KonaTel’s petition. Accordingly, the Petition should be denied.

Notwithstanding the foregoing, KonaTel is both cognizant and respectful of the
sovereignty of Tribal governments and it is committed to notifying, and, if required,
seeking approvals from the relevant Tribal authorities in each state where it re-
ceived LBP designation prior to providing services to Tribal consumers in those
states. Moreover, KonaTel acknowledges that NTTA’s Petition illustrates the poten-
tial for confusion about the LBP review and approval process. As discussed below,
KonaTel would support certain actions by the Bureau to clarify these processes and
avoid uncertainty going forward.

NN N AN NN

1See Petition for Reconsideration of National Tribal Telecommunications Association, WC
Docket Nos. 11-42, 09-197 (Jan. 3, 2017) (Petition). Notably, NTTA does not represent any sov-
ereign Tribal nation or other Tribal authority, but rather is a coalition of Tribally-owned com-
munications companies. KonaTel notes that not a single Tribal nation or organization that rep-
resents Tribal nations has objected to either the form or substance of KonaTel’s LBP petition
or designation.

2See Telecommunications Carriers Eligible for Universal Service Support, Petitions for Des-
ignation as a Lifeline Broadband Provider, WC Docket Nos. 09-197, 11-42, Order, DA 16-1325
(WCB rel. Dec. 1, 2016) (LBP Designation Order). The LBP Designation Order was issued pur-
suant to the rule changes adopted in the Federal Communications Commission’s (FCC’s or Com-
mission’s) Lifeline Modernization Order. See Lifeline and Link Up Reform and Modernization
et al., WC Docket No. 11-42 et al., Third Report and Order, Further Report and Order, and
Order on Reconsideration, FCC 16-38 (rel. Apr. 27, 2016) (Lifeline Modernization Order).
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1. Standard of Review Under Section 1.429

NTTA submits its Petition pursuant to section 1.429 of the Commission’s rules,
which allows an interested party to seek reconsideration of a final order in a rule-
making proceeding.3 The rule also states, however, that petitions for reconsideration
“may be dismissed or denied by the relevant bureau(s) or office(s) [if they] . . . [flail
to identify any material error, omission, or reason warranting reconsideration.”* As
set forth in this response, the Petition fails to present any evidence of a material
error or omission that would warrant reconsideration of the LBP Designation Order,
and therefore should be denied.

II. Section 54.202(c) Does Not Apply to Petitions for LBP Designation

NTTA’s Petition relies primarily on the argument that KonaTel and the Commis-
sion failed to comply with the procedural requirements of section 54.202(c) of the
Commission’s rules.® Specifically, NTTA asserts that KonaTel was obligated to pro-
vide a copy of its LBP petition to “affected tribal government and tribal regulatory
authorities at the time” that KonaTel submitted its petition to the Commission.®
NTTA bases its assertion on language in the Lifeline Modernization Order which
states that “[a]ll LBPs . . . must meet the requirements for designation as a Life-
line-only ETC established in section 214(e) of the [Communications] Act and section
54.201 and 54.202 of the Commission’s rules.”” However, a closer examination of
section 54.202 and the Lifeline Modernization Order shows that subsection (c) does
not apply to LBP petitions.

Through the Lifeline Modernization Order, the Commission codified the require-
ments for requests for LBP designation through a new subsection (d) to section
54.202.8 This new subsection states that “[a] common carrier seeking designation as
a Lifeline Broadband Provider eligible telecommunications carrier must meet the re-
quirements of paragraph (a) of this section.”® The adoption of separate requirements
for LBP petitioners that expressly imposes only certain requirements of section
54.202(a)1% on LBP applicants demonstrates that the Commission did not intend for
subsection (c) to apply to LBP designation requests. Therefore, KonaTel was not re-
quired to provide copies of its petition to the relevant Tribal governments and Tribal
regulatory authorities in the states where it was seeking LBP designation.

II1. The Process for Reviewing and Approving LBP Petitions Is Consistent
with the Commission’s Processes for Streamlined Reviews in Other
Contexts and Gave NTTA Adequate Notice of and Opportunity to
Comment on KonaTel’s Petition

The Commission’s process for issuing the LBP Designation Order is consistent
with traditional Commission practice regarding streamlined reviews. Applications
chosen for streamlined review are presumed to be deemed granted unless the Com-
mission informs the applicant otherwise during the streamlined review period.11

In its Petition, NTTA maintains the Commission’s actions were improper and
warrant reconsideration of the LBP designation to KonaTel because “the comment
period on the applications had not ended prior to the Bureau’s granting of” LBP des-
ignation KonaTel.12

NTTA fails, however, to acknowledge the specific parameters of what it means for
a petition to be approved for streamlined processing. Commission precedent with

3See 47 C.F.R. §1.429.

4See 47 C.F.R. §1.429(1).

5See Petition at 4-8.

6See id. at 4. NTTA further claims that the Commission was required to “notify tribal govern-
ments and tribal regulatory authorities of requests made by carriers to serve tribal lands.” Id.

78See id.; see also Lifeline Modernization Order 284.

8See 47 C.F.R. §54.202(d). The Commission also adopted a new subsection (e) to section
24.202, zvl;ich addresses requests for expansion of an LBP’s approved service area. See 47 C.F.R.

54.202(e).

9See 47 C.F.R. §54.202(d) (emphasis added).

10 See Lifeline Modernization Order {284, n.746 (noting that the requirement to submit a 5-
year improvement plan as required under section 54.202(a) would not apply to LBPs).

11 See id. []278, 281; see also Worldcom, Inc. et al., v. FCC and U.S.A, No. 99-1395 (D.C. Cir.
1974) (noting that in the Interexchange Proceeding, the Commission adopted streamlined proce-
dures whereby business service tariffs filed by AT&T were given streamlined processing where-
by they were “presumed lawful” upon filing and would become effective after a fourteen day no-
tice period); Streamlining the International Section 214 Authorization Process and Tariff Re-
quirements, IB Docket No. 98-118, Report and Order, FCC 96-79 (rel. Feb. 29, 1996) (Inter-
national Section 214 Order) (explaining that international section 214 applications are deemed
automatically granted upon acceptance for streamlined processing); Review of Commission Con-
sideration of Applications under the Cable Landing License Act, IB Docket No. 00-106, Report
and Order, FCC 01-332 (rel. Dec. 14, 2001) (Cable Landing License Order).

12 See Petition at 8.
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streamlined procedures illustrates that applications that meet the specified stream-
lining criteria are expected to be noncontroversial and as such it is presumed that
they will be deemed granted.!3 In this case, the Commission’s LBP Designation
Order confirms this assessment by explaining “there is no contradictory evidence
available to us raising concern” about KonaTel’s LBP petition or any other LBP pe-
tition granted.14

In the Lifeline Modernization Order, the Commission explained that a provider’s
petition for LBP designation will be subject to “expedited review and will be deemed
granted within 60 days of the submission of a completed filing” unless the Commis-
sion notifies the petitioner the designation is not “automatically effective.” 15> The
Commission further noted that petitions that do not meet the streamlining criteria
will not receive a presumption of approval after 60 days but rather petitioners can
expect action within six months of submission. It is clear from the language in the
Lifeline Modernization Order that the Commission intended to adopt a streamlined
procedure for LBP petitions consistent with its regulatory precedents!® on such
matters.

As a result, the streamlined LBP petition process does not contemplate nor in-
clude a formal notice and comment procedure. The decision to set up a LBP tracker
webpage was simply a courtesy done for informational purposes only, and the “com-
ment deadline” indicated was neither an official act of the Commission nor the Bu-
reau. It is well settled that informal postings or releases do not bind the Commis-
sion. For example, in MCI v. FCC, the court found that a Commission-issued press
release was an unofficial, informal summary of agency action and could not be relied
on as formal public notice.l?” Comparably, here, the Bureau’s LBP petitions webpage
serves as a mere summary of LBP petition activity and cannot be relied on by NTTA
or zliny other interested party as a legal mechanism establishing a formal comment
cycle.

Though the Commission webpage does not constitute an official mechanism for
comment, NTTA and its members had sufficient notice and opportunity to comment
on KonaTel’s petition. KonaTel’s petition was electronically submitted and filed in
a public docket designated to this proceeding. The requisite filing of the LBP des-
ignation petition in a pre-designated public docket afforded NTTA and its members
adequate notice and opportunity to comment or oppose if they sought fit. Indeed,
NTTA did in fact file comments with the Commission on November 17, 2016 regard-
ing petitions filed for LBP designation at that time. Yet, NTTA raised no sub-
stantive issues about the petitions on file at that time—or at any time since about
those or any other LBP petitions. Thus, any claim by NTTA that it lacked notice
of KonaTel’s petition appears to be one of form over substance and does not warrant
reconsideration of KonaTel’'s LBP designation.

Pursuant to the Lifeline Modernization Order, the Commission may approve a
streamlined LBP petition at any point within 60 days of submission of a completed
LBP petition.18 Therefore, the grant of KonaTel’s LBP designation does not warrant
a reconsideration of the Commission’s decision.

IV. KonaTel Will Notify, and If Required, Seek Approval from the Relevant
Tribal Authorities Prior to Providing Lifeline Service on Tribal Lands

While KonaTel respectfully opposes NTTA’s Petition, it fully supports Commission
policy recognizing the sovereignty of Tribal nations and similarly respects the sov-
ereignty of all relevant Tribal governments and authorities throughout its LBP serv-
ice area. KonaTel also acknowledges the Commission’s policies designed to address
the “the difficulties many Tribal consumers face in gaining access to basic services”
and the “important role of universal service support in helping to provide tele-
communications services to the residents of Tribal lands.”1® As such, KonaTel com-
mits to notify and seek approval, if required, from the relevant Tribal authorities
in each of the states where it was—or may in the future be—granted LBP designa-
tion prior to providing service to Tribal residents.

KonaTel’s LBP designation is limited to 15 states. The Company commits that it
will notify and, if required, seek approvals from the appropriate Tribal government

13 See e.g., Cable Landing License Order {13 (explaining that only applications that do not
pose a risk will be streamlined); Worldcom, Inc. et al., v. FCC and U.S.A.

14 See LBP Designation Order 8.

15See Lifeline Modernization Order {278 (indicating petitions that do not qualify for stream-
lined processing will not be presumed to have LBP status approval) (emphasis added).

16 See generally International Section 214 Order; Cable Landing License Order.

17 See generally MCI v. FCC, 515 F.2d 385 (D.C. Cir. 1974).

18 See Lifeline Modernization Order 278 (stating that LBP petitions ehglble for streamlined
processmg w111 be deemed granted within 60 days of the submission . . .”).

19]d. 420
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or authority prior to offering Lifeline broadband services to residents of Tribal lands
(in the case of Oklahoma, KonaTel commits to notifying the Public Utilities Division
of the Oklahoma Corporation Commission). KonaTel submits that these efforts will
ensure that its Lifeline broadband service will best serve the interests of Tribal sub-
scribers as well as advance the communications priorities and goals of Tribal au-
thorities in each jurisdiction it serves.

V. NTTA’s Petition Illustrates that Clarification from the Bureau Regarding
the LBP Designation Process Is Warranted

Despite the deficiencies in the Petition that make reconsideration or reversal of
the LBP Designation Order unwarranted, NTTA’s request does illustrate the poten-
tial for confusion regarding the appropriate process for LBP petitions. As such,
KonaTel would support certain actions by the Bureau to provide clarity about LBP
petition requirements, and the process for reviewing and approving such petitions
on a prospective basis, including the following:

e Issuance of guidance to clarify that section 54.202(c) does not apply in the LBP
context in light of the adoption of section 54.202(d);

e Removal of the “Comment Deadline” column from the LBP petitions “tracker”
page on the Commission’s website and adoption of a formal mechanism to clar-
ify expectations regarding streamlined LBP applications modeled after the ap-
proach for streamlined processing that is used for international section 214 ap-
plications wherein the Commission issues a Public Notice noting the presump-
tion of approval at any point within 60 days after submission of a petition that
quféliliﬁef1 for streamlined processing without establishing a formal comment pe-
riod; an

e Issuance of a public notice explaining that a streamlined LBP petition may be
acted upon at any point within 60 days after submission, which would make
clear that interested parties should submit comments on the petition as soon
as possible.

KonaTel submits that these clarifications would help manage public expectations
of the LBP review and approval process, and would prevent uncertainty going for-
ward.20

VI. Conclusion

KonaTel respects the sovereignty of Tribal nations and understands the impor-
tance of ensuring that these entities have notice from service providers prior to com-
mencement of service on sovereign Tribal lands. However, for the reasons set forth
in this response, and in light of KonaTel’s commitments to cooperate with the appro-
priate Tribal authorities prior to providing Lifeline broadband services in Tribal
areas, the Petition should be denied.

Respectfully submitted,
JOHN J. HEITMANN
AVONNE BELL
JENNIFER R. WAINWRIGHT
Kelley Drye & Warren LLP

Counsel for KonaTel, Inc.

20The Public Notice requirement contemplated herein should apply on a prospective basis
only as new petitions for LBP designation are filed.
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January 18, 2017
BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, DC

In the Matter of
Telecommunications Carriers Eligible for WC Docket No. 09-197
Universal Service Support
WC Docket No. 11-42

Petitions for Designation as a Lifeline
Broadband Provider

RESPONSE AND OPPOSITION OF STS MEDIA, INC. D/B/A FREEDOMPOP
TO THE PETITION FOR RECONSIDERATION OF
NATIONAL TRIBAL TELECOMMUNICATIONS ASSOCIATION

STS Media, Inc. d/b/a FreedomPop (FreedomPop or the Company), by and through
the undersigned counsel, respectfully submits this response and opposition to the
National Tribal Telecommunications Association’s (NTTA’s)! petition for reconsider-
ation of the Wireline Competition Bureau’s (WCB’s or Bureau’s) December 1, 2016
Order designating FreedomPop as a Lifeline Broadband Provider (LBP).2
FreedomPop acknowledges NTTA’s concerns regarding notice requirements for LBP
petitions and the Commission’s long-standing policy of recognizing the sovereignty
of Tribal governments and to involve Tribal governments in policy ldecisions that
affect Tribal consumers. However, the Petition presents no evidence of a material
error or omission that would justify reconsideration or reversal of the LBP Designa-
tion Order. Neither the Company’s petition for designation as an LBP nor the Com-
mission’s review and approval of it violated the Commission’s rules with regard to
LBP eligible telecommunications carrier (ETC) designations. Additionally, the
streamlined process for the docketed filing and review of LBP petitions established
in the Lifeline Modernization Order is consistent with processes employed by the
Commission for streamlined review in other contexts, and provided NTTA and its
members adequate notice and opportunity to comment on FreedomPop’s petition.
Accordingly, the Petition should be denied.

Notwithstanding the foregoing, FreedomPop is both cognizant and respectful of
the sovereignty of Tribal governments and it is committed to notifying, and, if re-
quired, seeking approval from the relevant Tribal authorities in each state where
it received LBP designation prior to providing services to Tribal consumers in those
states. Moreover, FreedomPop acknowledges that NTTA’s Petition illustrates the po-
tential for confusion about the LBP review and approval process. As discussed
below, FreedomPop would support certain actions by the Bureau to clarify these
processes and avoid uncertainty going forward.

1. Standard of Review Under Section 1.429

NTTA submits its Petition pursuant to section 1.429 of the Commission’s rules,
which allows an interested party to seek reconsideration of a final order in a rule-
making proceeding.? The rule also states, however, that petitions for reconsideration
“may be dismissed or denied by the relevant bureau(s) or office(s) [if they] . . . [flail
to identify any material error, omission, or reason warranting reconsideration.”* As

NN NN AN NN

1See Petition for Reconsideration of National Tribal Telecommunications Association, WC
Docket Nos. 11-42, 09-197 (Jan. 3, 2017) (Petition). Notably, NTTA does not represent any sov-
ereign Tribal nation or other Tribal authority, but rather is a coalition of Tribally-owned com-
munications companies. FreedomPop notes that not a single Tribal nation or organization that
represents Tribal nations has objected to either the form or substance of FreedomPop’s LBP pe-
tition or designation.

2See Telecommunications Carriers Eligible for Universal Service Support, Petitions for Des-
ignation as a Lifeline Broadband Provider, WC Docket Nos. 09-197, 11-42, Order, DA 16-1325
(WCB rel. Dec. 1, 2016) (LBP Designation Order). The LBP Designation Order was issued pur-
suant to the rule changes adopted in the Federal Communications Commission’s (FCC’s or Com-
mission’s) Lifeline Modernization Order. See Lifeline and Link Up Reform and Modernization
et al., WC Docket No. 11-42 et al., Third Report and Order, Further Report and Order, and
Order on Reconsideration, FCC 16-38 (rel. Apr. 27, 2016) (Lifeline Modernization Order).

3See 47 C.F.R. §1.429.

4See 47 C.F.R. §1.429()).
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set forth in this response, the Petition fails to present any evidence of a material
error or omission that would warrant reconsideration of the LBP Designation Order,
and therefore should be denied.

II. Section 54.202(c) Does Not Apply to Petitions for LBP Designation

NTTA’s Petition relies primarily on the argument that FreedomPop and the Com-
mission failed to comply with the procedural requirements of section 54.202(c) of the
Commission’s rules.? Specifically, NTTA asserts that FreedomPop was obligated to
provide a copy of its LBP petition to “affected tribal government and tribal regu-
latory authorities at the time” that FreedomPop submitted its petition to the Com-
mission.® NTTA bases its assertion on language in the Lifeline Modernization Order
which states that “[a]ll LBPs . . . must meet the requirements for designation as
a Lifeline-only ETC established in section 214(e) of the [Communications] Act and
section 54.201 and 54.202 of the Commission’s rules.”7 However, a closer examina-
tion of section 54.202 and the Lifeline Modernization Order shows that subsection
(c) does not apply to LBP petitions.

Through the Lifeline Modernization Order, the Commission codified the require-
ments for requests for LBP designation through a new subsection (d) to section
54.202.8 This new subsection states that “[a] common carrier seeking designation as
a Lifeline Broadband Provider eligible telecommunications carrier must meet the re-
quirements of paragraph (a) of this section.”® The adoption of separate requirements
for LBP petitioners that expressly imposes only certain requirements of section
54.202(a) 10 on LBP applicants demonstrates that the Commission did not intend for
subsection (c) to apply to LBP designation requests. Therefore, FreedomPop was not
required to provide copies of its petition to the relevant Tribal governments and
Tribal regulatory authorities in the states where it was seeking LBP designation.
FreedomPop respectfully notes that its petition for and grant of LBP designation in-
voked Tribal lands in only two states—Hawaii and Oklahoma—where Tribal lands
are not governed by Tribal sovereigns.1!

II1. The Process for Reviewing and Approving LBP Petitions Is Consistent
with the Commission’s Processes for Streamlined Reviews in Other
Contexts and Gave NTTA Adequate Notice of and Opportunity to
Comment on FreedomPop’s Petition

The Commission’s process for issuing the LBP Designation Order is consistent
with traditional Commission practice regarding streamlined reviews. Applications
chosen for streamlined review are presumed to be deemed granted unless the Com-
mission informs the applicant otherwise during the streamlined review period.12

In its Petition, NTTA maintains the Commission’s actions were improper and
warrant reconsideration of the LBP designation to FreedomPop because “the com-
ment period on the applications had not ended prior to the Bureau’s granting of”
LBP designation FreedomPop.13 NTTA fails, however, to acknowledge the specific
parameters of what it means for a petition to be approved for streamlined proc-
essing. Commission precedent with streamlined procedures illustrates that applica-
tions that meet the specified streamlining criteria are expected to be noncontrover-

5See Petition at 4-8.

6See id. at 4. NTTA further claims that the Commission was required to “notify tribal govern-
ments and tribal regulatory authorities of requests made by carriers to serve tribal lands.” Id.

78See id.; see also Lifeline Modernization Order {284.

8See 47 C.F.R. §54.202(d). The Commission also adopted a new subsection (e) to section
54.202, which addresses requests for expansion of an LBP’s approved service area. See 47 C.F.R.
§54.202(e).

9See 47 C.F.R. §54.202(d) (emphasis added).

10 See Lifeline Modernization Order {284, n.746 (noting that the requirement to submit a 5-
year improvement plan as required under section 54.202(a) would not apply to LBPs).

11 FreedomPop notes further that in these states, it will endeavor to notify and work coopera-
tively with Tribal interests, including securing appropriate authority prior to distributing Life-
line services on property owned or controlled by Tribal nations.

12 See Lifeline Modernization Order {278, 281; see also Worldcom, Inc. et al., v. FCC and
U.S.A, No. 99-1395 (D.C. Cir. 1974) (noting that in the Interexchange Proceeding, the Commis-
sion adopted streamlined procedures whereby business service tariffs filed by AT&T were given
streamlined processing whereby they were “presumed lawful” upon filing and would become ef-
fective after a fourteen day notice period); Streamlining the International Section 214 Authoriza-
tion Process and Tariff Requirements, IB Docket No. 98-118, Report and Order, FCC 96-79 (rel.
Feb. 29, 1996) (International Section 214 Order) (explaining that international section 214 ap-
plications are deemed automatically granted upon acceptance for streamlined processing); Re-
view of Commission Consideration of Applications under the Cable Landing License Act, 1B
gogket No. 00-106, Report and Order, FCC 01-332 (rel. Dec. 14, 2001) (Cable Landing License

rder).

13 See Petition at 8.
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sial and as such it is presumed that they will be deemed granted.l4 In this case,
the Commission’s LBP Designation Order confirms this assessment by explaining
“there is no contradictory evidence available to us raising concern” about
FreedomPop’s LBP petition or any other LBP petition granted.!®

In the Lifeline Modernization Order, the Commission explained that a provider’s
petition for LBP designation will be subject to “expedited review and will be deemed
granted within 60 days of the submission of a completed filing” unless the Commis-
sion notifies the petitioner the designation is not “automatically effective.”16 The
Commission further noted that petitions that do not meet the streamlining criteria
will not receive a presumption of approval after 60 days but rather petitioners can
expect action within six months of submission. It is clear from the language in the
Lifeline Modernization Order that the Commission intended to adopt a streamlined
procedure for LBP petitions consistent with its regulatory precedents!? on such
matters.

As a result, the streamlined LBP petition process does not contemplate nor in-
clude a formal notice and comment procedure. The decision to set up a LBP tracker
webpage was simply a courtesy done for informational purposes only, and the “com-
ment deadline” indicated was neither an official act of the Commission nor the Bu-
reau. It is well settled that informal postings or releases do not bind the Commis-
sion. For example, in MCI v. FCC, the court found that a Commission-issued press
release was an unofficial, informal summary of agency action and could not be relied
on as formal public notice.l® Comparably, here, the Bureau’s LBP petitions webpage
serves as a mere summary of LBP petition activity and cannot be relied on by NTTA
or :lmy other interested party as a legal mechanism establishing a formal comment
cycle.

Though the Commission webpage does not constitute an official mechanism for
comment, NTTA and its members had sufficient notice and opportunity to comment
on FreedomPop’s petition. FreedomPop’s petition was electronically submitted and
filed in a public docket designated to this proceeding. The requisite filing of the LBP
designation petition in a pre-designated public docket afforded NTTA and its mem-
bers adequate notice and opportunity to comment or oppose if they sought fit. In-
deed, NTTA did in fact file comments with the Commission on November 17, 2016
regarding petitions filed for LBP designation at that time. Yet, NTTA raised no sub-
stantive issues about the petitions on file at that time—or at any time since about
those or any other LBP petitions. Thus, any claim by NTTA that it lacked notice
of FreedomPop’s petition appears to be one of form over substance and does not war-
rant reconsideration of FreedomPop’s LBP designation.

Pursuant to the Lifeline Modernization Order, the Commission may approve a
streamlined LBP petition at any point within 60 days of submission of a completed
LBP petition.1® Therefore, the grant of FreedomPop’s LBP designation does not war-
rant a reconsideration of the Commission’s decision.

IV. FreedomPop Will Notify, and If Required, Seek Approval from the
Relevant Tribal Authorities Prior to Providing Lifeline Service on
Tribal Lands

While FreedomPop respectfully opposes NTTA’s Petition, it fully supports Com-
mission policy recognizing the sovereignty of Tribal nations and similarly respects
the sovereignty of all relevant Tribal governments and authorities throughout its
LBP service area. FreedomPop also acknowledges the Commission’s policies de-
signed to address the “the difficulties many Tribal consumers face in gaining access
to basic services” and the “important role of universal service support in helping to
provide telecommunications services to the residents of Tribal lands.”20 As such,
FreedomPop commits to notify and seek approval, if required, from the relevant
Tribal authorities in each of the states where it was—or may in the future be—
granted LBP designation prior to providing service to Tribal residents.

As noted above, FreedomPop’s LBP petition requested authority to serve Tribal
subscribers only in Hawaii and Oklahoma. Neither of these states have a Tribal sov-
ereign authority that regulates Lifeline services offered to residents of either Hawai-

14See e.g., Cable Landing License Order {13 (explaining that only applications that do not
pose a risk will be streamlined); Worldcom, Inc. et al., v. FCC and U.S.A.

15 See LBP Designation Order 8.

16 See Lifeline Modernization Order {278 (indicating petitions that do not qualify for stream-
lined processing will not be presumed to have LBP status approval) (emphasis added).

17 See generally International Section 214 Order; Cable Landing License Order.

18 See generally MCI v. FCC, 515 F.2d 385 (D.C. Cir. 1974).

19 See Lifeline Modernization Order 278 (stating that LBP petitions ehglble for streamlined
processmg w111 be deemed granted within 60 days of the submission . . .”).

20]d. 920
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ian Home Lands or former reservations in Oklahoma. Nevertheless, FreedomPop
commits to notifying both the Department of Hawaiian Home Lands in Hawaii and
the Public Utilities Division of the Oklahoma Corporation Commission to ensure
that its provision of Lifeline broadband service offerings to eligible residents of Trib-
al lands in these states is well known and serves the interests intended to be served
through the enhanced Lifeline program for eligible Tribal residents in these two
states.

V. NTTA’s Petition Illustrates that Clarification from the Bureau Regarding
the LBP Designation Process Is Warranted

Despite the deficiencies in the Petition that make reconsideration or reversal of
the LBP Designation Order unwarranted, NTTA’s request does illustrate the poten-
tial for confusion regarding the appropriate process for LBP petitions. As such,
FreedomPop would support certain actions by the Bureau to provide clarity about
LBP petition requirements, and the process for reviewing and approving such peti-
tions on a prospective basis, including the following:

e Issuance of guidance to clarify that section 54.202(c) does not apply in the LBP
context in light of the adoption of section 54.202(d);

e Removal of the “Comment Deadline” column from the LBP petitions “tracker”
page on the Commission’s website and adoption of a formal mechanism to clar-
ify expectations regarding streamlined LBP applications modeled after the ap-
proach for streamlined processing that is used for international section 214 ap-
plications wherein the Commission issues a Public Notice noting the presump-
tion of approval at any point within 60 days after submission of a petition that
qualifies for streamlined processing without establishing a formal comment pe-
riod; and

e Issuance of a public notice explaining that a streamlined LBP petition may be
acted upon at any point within 60 days after submission, which would make
clear that interested parties should submit comments on the petition as soon
as possible.

FreedomPop submits that these clarifications would help manage public expecta-
tions of the LBP review and approval process, and would prevent uncertainty going
forward.21

VI. Conclusion

FreedomPop respects the sovereignty of Tribal nations and understands the im-
portance of ensuring that these entities have notice from service providers prior to
commencement of service on sovereign Tribal lands. However, for the reasons set
forth in this response, and in light of FreedomPop’s commitments to cooperate with
the Department of Hawaiian Home Lands in Hawaii and the Public Utilities Divi-
sion of the Oklahoma Corporation Commission prior to providing Lifeline broadband
services in Tribal areas, the Petition should be denied.

Respectfully submitted,
JOHN J. HEITMANN
AVONNE BELL
JENNIFER R. WAINWRIGHT
Kelley Drye & Warren LLP

Counsel for STS Media, Inc. d/b/a FreedomPop

21The Public Notice requirement contemplated herein should apply on a prospective basis
only as new petitions for LBP designation are filed.
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Federal Communications Commission

13) This paragraph does not apply to
offset or reimbursement support dis-
tributed pursuant to subpart G of this
part.,

(4) This paragraph does not apply to
support distributed pursuant to sab-
part F of this part.

i) A state commission shall npon its
own motion or upon request designate
a commen carrier that meets the re-
quirements of paragraph (d) of this sec-
tion as an eligible telecommunications
carrier for a service aren designated by
the state commission.

i) Upon request and consistent with
the public interest, convenience. and

o B state may,
in the case of an area served Ly a rural
telephone company. and shall, in the
case of all other areas, designate more
than one common carrier as an eligible
telecommunications carrier for a serv-
fce area designated by the state com-
mission, so long as each additional re-
questing carrier meets the require-
ments of paragraph (d} of this section.
Before deslgnating an additional eligi-
ble telecommunications carrier for an
area served by a roral telephone com-
pany, the state commission shall find
that the designation is in the public in-
terest.

i) A common carrler designated as
an eligible telecommunications carrier
under this section shall be eligible to
receive universal sorvice support in ac-
cordance with section 254 of the Act
and shall, throughout llw ser\"].ce area

§54.202

i) For the purposes of this section,
the term “own facilities™ includes, but
1= not limited to. facilities cbtained as

network
to part 51 of this chapter, provided that
sich facilities meet the definition of
the term “facilities” under thiz sub-

part.

(gh A state commission shall not re-
quire a common carrier, in order to
satisly the requirements of paragraph
{dxly of this section, to use fcilities
that are located within the relevant
service area, as long as the carrier uses
[acilities to provide the services des-
ignated for support pursuant to subpart
B of this part within the service area.

th) A state commission shall des-
lgnate a common carrier that mests
the requirements of this section as an
eligible telecommunications carrier ir-
respective of the technology used by
such carrier,

(i) A state commission shall not des-
lrnate as an elgible telecommuni-
cations carrier a telecommunications
carrier that offers the services sup-
ported by federal universal sarvice sup-
port mechanisms exclusively through
the resale of another carrler’s services.
18 FR M. June 17, 1997, as amended at 6

an. 13, e ¢ FR G212, Nov. 16,
Now, 9, 2006]
§54.202  Additional uireme:
mmission designation of -I-gibl-
lelmnnunionlou earriers,

tak In order to be designated an eligi-

ble tons carrier under

19, T I‘Hﬁs.

for which the

1) Offer the services t.hat. are sap-
ported by federal universal service sup-
port mechanisms under subpart B of
thia part and section 2Mic) of the Act,
elther using its own facilities or a com-
bination of its ewn facilities and resale
of another carrier's services (including
the services offered by another eligible
telecommunications carrier): and

(@) Advertise the avallability of such
services amd the charges

section 2M4ieNE). any common carrier
in its application must:
(1} iy Commit to provide service
its

service area to all customers making a
reasonable request for service. Each ap-
plicant shall certify that it will:

(A} Provide service on a timely basis
to requesting customers within the ap-
plicant’s service area where the appli-
cant'’s network n]rendy passes the po-

using media of general distribution.
(e} For the parposes of this section,
the term facilittes means any physical
of the tel i
network that are nsed in the trans-
mlealon or mnt!lu‘( of the services that

tential and

(B} Provide sen"lbe within a reason-
able period of time, If the potential
customer is within the applicant’s li-
censed service area but outside its ex-
Isting network coverage. If service can
be provided at mmnams ©COAt h_v'

support to
«ubpnrt Bol thls pl\rl.

o re-
questing t\l‘\lﬁml Ll oqulpmunt.

107



151

§54.202

i2) Deploying a roof-mountsd an-
tenna or other equipment:

1) Adjusting the nearest cell tower;

1) Adjusting network or customer fa-
cilities;

(5 Beselling services from another
carrler's facilities to provide service;
or

i) Employing, leasing or con-
atructing an additfonal cell site, cell
extender, repeater, or other similar
wquipment,

i) Submit n Ove-year plan that de-
seribes with specificity proposed im-
provements or upgrades to the appli-
cant’s metwork on a wire center-by-
wire center basis throughout its pro-

designated service area. Each ap-
plicant shall demonstrate how sigmal
quality, coverage or capacity will im-
prove doe to the receipt of high-cost
support: the projected start date and

47 CFR Ch. | {10-1-10 Edifion)

service areas for which it seeks des-
fgnation.

(5 Certify that the carrler acknowl-
edges that the Commission may re-
quire it to provide equal acvess to long
distance carriers in the event that no
other eligible telecommunications car-
rier is providing equal access within
the service aren.

iby Any common carrler that has
Leen designated under section 214ienE)
as an eligible telecommunications car-
rier or that has submitted {ts applica-
tion for designation under section
AMeks) bwlfore the effective date of
these rales must submit the informa-
tion required by paragraph (a) of this
section no later than October 1, 2006, as
part of its annual reporting require-
ments under §54.200.

te) Public Interest Standard. Prior to
an eligible telecommuni-

date for each
and the estimated amount of invest-
ment for each project that is funded by
high-cost support: the specific geo-
graphic areas where the improvements
will b made: and the estimated popu-
Iauon that will be aervml as 4 result of

cations carrler pursuant to section
24ekE), the Commiksion determines
that such designation is in the public
Interest. In deing =o. the Commisslon
shall consider the benelits of increased
consumer cholce, and the unique ad-

and of the ap-

-
!twas that service hm:rmromam-c ina

ar wire center are not needed.
it must explain its basis for this deter-
mination and demonstrate how fnding
will otherwise Le used to further the
provision of supported services in that

Are.
(2) Demonstrate its ability to remain
I i

n n-
cluding a demenstration that it has a
reasonable amount of back-up power to
ansure fonctionality without an exter-
nal power source, is able to reroute
trafflc around damaged facilities, and
is capable of managing traffic spikes

from
(3) Demonstrate that 1t will satisly

service guality standards. A commit-
ment by wireless applicants to comply
with the Cellular Telecommunications
and Internet Association’s Consumer
cbdu for Wireless s«]:'vlw will satisty
ther
wil! be considered on a case-by-case
basds.

14) Demonstrate that it offers a local
usage plan comparable to the one of-
fered by the Incumbent LEC in the

plicant's service offering. In instances
where an eligible telecommunications
carrier applicant seeks designation
betow the study aren lml of a raral

slm]l also conduct a meakjmmimt
analysls that compares the pepulation
density of each wire center in which
the eligible telecommunications car-
rier applicant  see deslgnation
against that of the wire centers in the
study area in which the eligible tele-

carrer does
not sk designation.  In its
creamskimming analysis, the Commis-
sion shall consider other factors. such

as of support
to §4.315 Ly the incumbent loval ex-
whange carrier,

(W A common carrier seeking des-
ignation as an eligible telecommuni-
cations carrier under section 214exE)
for any part of tribal lands shall pro-
vide a copy of its petition to the af-
fected tribal xmrnmnul and tr!bﬂ

the time 1l files its Dﬂullon with t.'ha
Faderal Communieations Commission.
In addition, the Commission shall send
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Federal Communications Commission

the relevant public notice sesking com-
ment on any petition for designation as
an eligible telecommunications carrer
on tribal lands, at the time it is re-
leased, to the alfocted tribal govern-

§54.207

to relinguish its designation as such o
carrler in any area served Ly more
than one eligible telecommunications
carrler.  An  eligible  telecommuni-
cations r.'ﬂﬂle_r that seeks to relinguish

ment and tri .
ns oxpress

its eligible lons carrier

il

iey All eligible telecommunications
cartiers shall retain all records re-
quired to demonstrate to anditors that
the support received was consistent
with the universal service high-cost
program rules, These Nconl:c sheould in-
clude the

for an area served by more
than one eligible telecommunications
carrier shall give advance notice to the

state of such
ment.
iby Prior to pennlt.:lnl' a tele-

an oillg'ih]« t.oluoommummuom ca.n‘lur
to e

line count flings; hIBLnrlcal customer
records; fxed asset property

ce in
AT an area wmd by more than one e!.hn-
tle & carrier, the

ing records: general ledgers: invoice
coples for the purchase and mainte-
nance of equipment: maintenance con-
tracts for the upgrade or squipment;
and any other relevant documentation.
Thiz documentation must be main-
tained for at least five years from the
recelpt of fanding.

[70 FR 2674, May 25, 2006, as amended at 72
FI H2IT, Sept. 4, 2007)

£54.203 Designation ef tele-
comulﬂutwﬂ ors for
unserved arems.

ia) If no common carrier will provide
the services that are supported by fed-
eral universal service support mecha-
nisms under section 2Hic) of the Act
and subpart B of this part to an
unserved community or any portion
thuno[ that requests such service, the

state commission shall require the re-
malning  eligible telecommunications
carrier or carrfers to ensare that all
customers served by the relinguishing
carrler will continne to be served, and
shall require sufficlent notice to per-
mil the purchase or censtmiction of
¥ any

eligible telecommunications carrier.
The state commission shall establish a
time, not to exceed one year after the
state commission approves such relin-
quishment under this section, within
which such purchase or construction
ahall be completed.

54207 Service nrens.

() The term service area Means o geo-
graphic area established by a state
commission for the purpose of deter-
mining service

jon. with respect to
aervlt.ea. or a state commission, with
respect to intrastate services, shall de-
termine which common carrler or car-
riers are best able to provide such serv-
ieo to the requesting unserved commu-
nity or portion thereof and shall order
such earrier or carriers to provide such
sgrvice for that unserved community
or portion thereol.
1b) Any carrler or carriers opdened to
provide such service under this section
v\‘nnll mest the Mulremum-: of section
d) and shall be designated as an
ulizi‘ula telecommunications carrier for
that community or portion thereof.

£54.205 Relinquishment of universal
service.

(a) A state commission shall permit
an eligible telscommunications carrer

and support mechanisms. A service
aren delines the overall aren for which
the carrfer shall receive support from
[ederal universal gervice support mech-
antsms,

(b} In the case of a service area
served by a rural telephons company.
serpice ares means such company's
“study area’’ unless and until the Com-
mission and the states, after taking
inte account recommendations of a
Federal-State Joint Board instituted
under section 41(c) of the Act. estab-
Ush a different definition of service
area for such company.

tc) If a state commission proposes to
defing a service area served Ly a rural
telephone company to be other than
sich eompany’s study area, the Com-
misslon will consider that proposed
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. CATHERINE CORTEZ MASTO
TO HON. AJIT PAI

Question 1. As we discussed during the hearing, I am concerned about barriers
to the siting of telecommunications equipment on Federal and tribal lands, like
under the Bureau of Land Management. Can you please explain in writing specifi-
cally what we can do to address these challenges?

Answer. As part of the recently formed Broadband Deployment Advisory Com-
mittee, one of the initial working groups announced this week will tackle the issue
of deployment on Federal and tribal lands. In particular, the Streamlining Federal
Siting working group will examine challenges related to siting on these lands and
will provide recommendations on how to reduce or eliminate these barriers. In addi-
tion to members from the private sector and state and local governments, I plan to
invite Federal representatives from key agencies, such as the Department of Inte-
rior, to participate.

Question 2. And during our interaction, you said “absolutely” in response to my
request that you commit to establishing an interagency working group of Federal
partners to tackle these siting challenges. Please confirm this commitment and let
me know what I can do to help expedite this effort.

Answer. I am committed to working with Federal partners to tackle siting issues
on Federal lands in order to facilitate infrastructure deployment.

Question 3. 1 am aware of an Interagency Broadband Working Group that cur-
rently exists, but that does not appear to have solved some hold up in get infrastruc-
ture sited in Nevada. Please inform me what you can commit to do to solve this
challenge through a new or existing effort across Federal agencies, including the
U.S. Department of Interior, the U.S. Army Corps of Engineers, and the U.S. Gen-
eral Services Administration.

Answer. The FCC will continue to work with other Federal agencies to tackle in-
frastructure deployment issues such as siting on Federal and Tribal lands. The
BDAC will be a forum for formulating an action plan to solve these issues.

Question 4. During the hearing I raised concerns regarding the proper staffing of
the FCC and you said you needed to check and respond after the hearing, so here
are my questions again for your detailed response:

From your perspective, what impacts have you seen, or felt, from the White
House’s misguided blanket hiring freeze?

Answer. So far, the impact of the hiring freeze has been minimal. During this 90-
day pause in hiring, we are prioritizing agency staffing needs in consideration of
long-term workforce plans. We have been able to temporarily reallocate internal re-
sources to meet mission-critical needs. In the event matters involving national secu-
rity or public safety responsibilities require us to hire from outside the agency be-
fore the freeze ends, we will seek an exemption as provided under the executive
order.

Question 5. How many openings would you estimate you have to fill at the Com-
mission currently?

Answer. We are currently in the process of figuring out how many openings we
will need to fill once the hiring freeze is over. I do not have an estimate of that
number at this time.

Question 6. Can you assure me that merger reviews or legal challenges aren’t
being impacted by the need to hire staff?
Answer. Yes.

Question 7. Can you assure me that the hiring freeze will not have any negative
impact on the conclusion and transition of the incentive auction?
Answer. Yes.

Question 8. And are there positions that are vacant and need to be filled at the
FCC Office of Inspector General?

Answer. The Office of Inspector General currently has six vacancies. The hiring
of one GS-15 Program Analyst, a reemployed annuitant, has been delayed due to
the freeze. While initially delayed by the freeze, OIG is in the process of hiring a
writer-editor, two Auditors and two Management and Program Analysts. The freeze
will likely be over before these recruitment actions are finalized.
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Question 9. I have reviewed the Equal Employment Opportunity Commission’s
(EEOC) 2016 report on “Diversity in High Tech,” and it contains some frustrating
and concerning observations regarding minority and female employment and leader-
ship representation.

Namely:

e “Compared to overall private industry, the high tech sector employed a smaller
share of African Americans (14.4 percent to 7.4 percent), Hispanics (13.9 per-
cent to 8 percent), and women (48 percent to 36 percent).”

e “Of those in the Executives category in high tech, about 80 percent are men and
20 percent are women. Within the overall private sector, 71 percent of Execu-
tive positions are men and about 29 percent are women.”

e 2014 data of the labor force participation rate at select leading “Silicon Valley
tech firms,” with similarly upsetting trends: “Among Executives, 1.6 percent
were Hispanic and less than 1 percent were African American.”

As Chairman, and an appointee seeking reconfirmation from the Senate, what is
your plan to establish a more inviting sector to diversity of staff and leadership?

Answer. While the FCC has equal employment opportunity rules that apply to
broadcasters and cable operators, we do not have the statutory authority to impose
such rules on Silicon Valley tech firms. I do, however, believe that the FCC should
seek to lead by example in the area of diversity. I am proud, for example, to be the
first Asian-American to lead the Commission. And I would also note that the major-
ity of Bureau Chiefs at the FCC are currently women.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MARIA CANTWELL TO
Hon. MigNON L. CLYBURN

Question 1. Smart technologies will enable cities to improve community livability,
services, communication, safety, mobility, and resilience to natural and manmade
disasters; reduce costs, traffic congestion, air pollution, energy use, and carbon emis-
sions; and promote economic growth and opportunities for communities of all sizes.

Smart City market estimates show rapid growth in coming years, and the number
of Internet-connected devices in Smart Cities alone is expected to grow from 1.2 mil-
lion in 2015 to 3.3 billion in 2018. Mobile broadband is the engine for the prolifera-
tion of smart cities.

This aspect of our Internet economy is expected to grow from almost $2 billion
in 2015, to $147.5 billion by 2020.

The FCC is the agency charged with making more spectrum available for mobile
broadband.

Given this rapid growth in Smart Cities technology, what is the Commission
doinﬁ I;OW to usher in next-generation networks to meet anticipated spectrum de-
mands?

Answer. Thank you for the question, Senator. The Commission has been working
diligently to free up much needed spectrum to meet the increasing demand for mo-
bile broadband connectivity. The Commission’s overall strategy has been to make
spectrum available in low (600 MHz), mid (3.5 GHz), and high frequency bands
(above 24 GHz) with flexible rules; continuing to remove barriers to infrastructure
siting; and quickly approving requests to test new technologies in these bands.

Question 2. Does the Commission need additional statutory authority to meet the
demand for spectrum?

Answer. While the Commission has clear statutory authority to reallocate and re-
purpose spectrum, passage of legislation such as the MOBILE NOW Act, could bet-
ter facilitate our work in making more spectrum available for commercial use and
breaking down barriers to deployment.

Question 3. What is the Commission’s role in ensuring that Smart City devices
have adequate protections against cybersecurity breaches? If the Commission has no
role, which part of the Federal Government has responsibility for this?

Answer. I believe that the Commission has a fundamental responsibility to pro-
mote security and reliability in communications networks. This has become even
more important in an increasingly IP environment. Communications providers oper-
ate critical infrastructure upon which individuals, communities and the Nation de-
pends, and the Commission should ensure that providers protect that service appro-
priately. Under the prior Administration, the Commission’s policy was to encourage
industry to take the lead in developing and implementing effective, industry-driven
security risk management practices and policies. Earlier this year, however, Chair-
man Pai rescinded two cybersecurity items released by the prior Administration,
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and pulled a third item from circulation, so it is unclear what role the Commission
will play going forward.

Question 4. At a time when the need for funds to support broadband deployment
and adoption are at their highest, the universal service contribution factor is ap-
proaching its highest levels due to the declines in the interstate revenue that serves
as its funding base. There is wide consensus that the current contribution method-
ology model is unsustainable.

The demand for more money for rural broadband is causing some industry stake-
holders to suggest reducing the amount of USF committed to support broadband
service for our Nation’s schools, libraries and low income consumers.

We should not be “robbing Peter to pay Paul.” Instead as good stewards of the
universal service fund and the mandate for universal service found in the Tele-
communications Act, we should be figuring out the best way to create a sustainable
universal service ecosystem. Do you agree that the current contribution methodology
framework is unsustainable?

Answer. Thank you for the question, Senator Cantwell. That the current contribu-
tion factor is 17 percent should underscore that the current approach is
unsustainable. In fact, the current system is disproportionately burdening our Na-
tion’s seniors: the ones who subscribe to legacy telecommunications at an above-av-
erage rate.

Question 5. Do you advocate lowering the amount of USF committed to the E-Rate
and Lifeline/Link up programs and shifting those monies to support the USF mecha-
nisms that support rural broadband?

Answer. No.

Question 6. Over the years, the FCC has reviewed several different proposals to
reform contribution methodology to shore up the contributions base.
Among the proposals made to reform contribution methodology are:

Numbers Plan—all communications service providers with working, “in use” tele-
phone numbers (or equivalents) would be assessed a flat, per number fee;

Connections Plan —all connections to an interstate public or private network
would be assessed a flat, per number fee;

Numbers/Hybrid Plan —would assess residential users a fee based on working
numbers and business users a fee based on working connections; and

Modified Revenue—expanding the contribution base to maintain current system,
require broadband providers and other communications service providers to con-
tribute.

Has the Commission done any study of how any of the previously proposed con-
tribution methodology reforms would impact the contribution factor or the universal
service fund? If so what did those studies reveal?

Answer. While the Commission staff has conducted internal analysis of these pro-
posals, I fear that disclosing this analysis is the Chairman’s prerogative. Thus, I
must respectfully defer to Chairman Pai on what that analysis reveals.

Question 7. Does the Commission have plans to reform contribution methodology?
If so when? If not, why not?

Answer. I have dutifully led and served on the Joint Board for Universal Service
for the past several years, under the leadership of Commissioner Rosenworcel, and
will continue to do so under Commissioner O’Rielly. I look forward to the release
of a recommendation for reform under the current chairmanship and I stand ready
to engage on universal service contribution reform at the Commission, which I be-
lieve is long overdue.

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. EDWARD MARKEY TO
HoN. MiGNON L. CLYBURN

Question. While libraries provide communities with crucial access to free internet,
less than 3 percent of public libraries offer 1 Gigabit/second connection speed, ac-
cording to research conducted by the American Library Association. How can the E-
Rate Modernization Orders approved in 2014 help close this divide and ensure that
our constituents can enjoy high-speed broadband in our libraries?

Answer. The 2014 E-Rate Modernization Orders took significant steps to mod-
ernize and streamline the E-rate program with a focus on supporting Wi-Fi net-
works and robust broadband connectivity for all schools and libraries. It also ad-
dressed the connectivity gap facing many schools and libraries by expanding options
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for purchasing affordable broadband and increasing the E-rate funding cap to fully
meet applicants’ needs.

Continued support for those Orders is critical to ensuring libraries have the
connectivity they need. Implementation of those Orders brought about a 61 percent
decline in schools not connected to fiber, and saw the cost per-megabit-per-second
decrease from $22 in 2013 to $7 in 2016. This is in large part due to additional con-
struction flexibility afforded to schools and libraries, including putting leased lit and
dark fiber on equal footing, permitting construction and operation of self-provisioned
networks, and making additional E-rate funding available when a state or Tribe
puts up their own funding for construction as well.

ATTACHMENT

AMERICAN LIBRARY ASSOCIATION
Washington, DC

HiGH SPEED LIBRARY BROADBAND IS CRITICAL NATIONAL INFRASTRUCTURE

Objective: Bring the benefits of high-speed broadband service to every rural and
underserved community in the Nation by recognizing and funding America’s librar-
ies as critical national infrastructure. Leveraging libraries will assure that every
community, entrepreneur, small business, family, veteran or student has the oppor-
tunity to meaningfully contribute to our digital economy.

Perspective: There are 25 percent more public libraries than Starbucks in the
United States (16,559 v. 13,172). Libraries are visited more than 1.4 billion times
each year. That’s more than 3.8 million people per day or 2,663 per minute. Librar-
ies are indispensable to the personal and economic welfare of users of all ages and
the health of America’s economy, often providing the only means of free broadband
connectivity for many communities and small internet-based businesses. Consider:

e 100 percent of libraries offer free access to the internet;
e 97 percent help patrons complete government forms online;

e 95 percent assist kids with their homework and offer summer reading pro-
grams;

e 90 percent train children and adults alike in computer literacy and other online

skills;

77 percent provide online health resources;

73 percent aid patrons with job applications and interviewing skills;

68 percent help patrons use databases to find job openings;

48 percent provide entrepreneurs and small business owners with online re-
sources;

e 36 percent offer dedicated work space for mobile workers; and
e Hundreds of libraries even make 3D printers available to their patrons!

But . . . far too few Americans, and a tiny number of the millions in rural com-
munities, have the access to high speed broadband service that they and the Nation
need to thrive in our digital economy:

e Less than 3 percent of public libraries offer 1 Gigabit/second connection speed:
the national goal;

e A fraction of 1 percent of libraries offer “1 Gig” service in rural or underserved
areas;

o Just 4 percent of rural libraries have a connection speed over 100Mbps (90 per-
cent less than the goal);

¢ Rural library connection speeds average just 25 percent of those in urban librar-
ies;

e Over 40 percent of rural libraries have no market option to improve their
broadband speeds; and

e The rural cost of deploying high speed broadband can be 200-300 percent of
urban area costs.

Priority: The future belongs to those with access to high-speed broadband. Con-
gress must fully enable the millions of Americans in rural and underserved commu-
nities to build their futures, and the nation’s, by strategically investing directly in
both dramatically expanded library high speed broadband service and library facili-
ties as critical national infrastructure.
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. CORY BOOKER TO
HonN. MiGNON L. CLYBURN

Question 1. E-Rate is an important Universal Service Fund (USF) program that
provides funding for schools and libraries to connect to high-speed Internet. I cannot
overstate the value of broadband access for these learning centers. To remain com-
petitive in the 21st century, our children must learn how to interact with informa-
tion in the digital world.

In 2015, my home state of New Jersey received $87 million for E-Rate, which it
used to help connect 161 libraries to high-speed Internet.3 Do you share my dis-
appointment that the Modernization Progress Report was revoked? What is the im-
portance of this report for ensuring that E-Rate can help schools and libraries pre-
pare our children and communities for the future?

Answer. Thank you for the question, Senator. I share your concern that the E-
Rate Modernization Progress Report was revoked. In my years as a Commissioner,
I have never seen a staff report revoked, especially where there is a lack of clarity
on whether an office has delegated authority to do so.

This report is important to highlight the successes of the 2014 E-Rate Moderniza-
tion Orders, particularly as they related to improving the efficiency of Federal E-
Rate funding. Implementation of those Orders brought a 61 percent decline in
schools not connected to fiber, and saw the cost per-megabit-per-second decrease
from $22 in 2013 to $7 in 2016. This is in large part due to additional construction
flexibility afforded to schools and libraries, including putting leased lit and dark
fiber on equal footing, permitting construction and operation of self-provisioned net-
works, and making additional E-rate funding available when a state or Tribe puts
up their own funding for construction as well.

Question 2. 1 understand that on July 28, 2016, a group of managed care pro-
viders petitioned the FCC seeking declaratory ruling and/or clarification of the
TCPA to reconcile the regulation of a health plan member’s telephone number under
the TCPA with the regulation of the same use under the Health Insurance Port-
ability and Accountability Act (“HIPAA”).

The Petitioners argue that a clarification is necessary to harmonize the TCPA,
HIPAA, and prior Commission rulings to protect member health care communica-
tions. The calls covered by these clarifications fall within categories recognized by
the Department of Health and Human Services as covered by HIPAA to enhance
the individual’s access to quality health care. HIPAA, as you know, regulates the
privacy practices of covered entities and expressly encourages and permits such calls
to be made. Congress passed HIPAA in 1996 and the HITECH Act in 2009, well
after the TCPA, which was enacted in 1991. HIPAA and the HITECH Act, therefore,
represent the more recent intent of Congress in regulating these specific types of
communications.

What is the Commission’s view on protecting non-telemarketing calls allowed
under HIPAA in light of their unique value to and acceptance by consumers?

Answer. Thank you for the question, Senator. I agree that non-telemarketing calls
made for the purpose of improving healthcare outcomes have unique consumer
value. This view was reiterated by data shared with my office that found such com-
munication can reduce hospital readmission rates and increase the number of indi-
viduals receiving preventive health screenings.

In the Commission’s 2015 Declaratory Order, which I supported, the agency stated
that “that provision of a phone number to a healthcare provider constitutes prior
express consent for healthcare calls subject to HIPAA by a HIPAA-covered entity
and business associates acting on its behalf, as defined by HIPAA, if the covered
entities and business associates are making calls within the scope of the consent
given, and absent instructions to the contrary.” Some stakeholders have suggested
that further clarification is needed. Should such a clarification be issued by the
Commission, it is critical that consumers continue to be empowered with the tools
to easily opt out, should they choose to no longer receive these type of calls.

Question 3. What is the Commission’s view on acting to protect these calls expedi-
tiously so that beneficiaries’ access to health care is not jeopardized, rather than
waiting for a larger “omnibus” TCPA ruling that could take much longer?

Answer. There is not currently an Order before me for consideration. Should the
Chairman circulate such an Order, I would carefully review it to ensure it balances
the value of giving consumers access to timely health information while ensuring
they are not overburdened with unwanted calls or texts.

3 Staff conversation with New Jersey State Library.
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. TAMMY DUCKWORTH TO
HonN. MiGNON L. CLYBURN

Question 1. As Commissioner Clyburn noted in her testimony, I authored the
Video Visitation in Prisons Act last Congress to increase oversight of telecommuni-
cations in prisons and permit prisoners who demonstrate good behavior to stay in
touch with their family through video conferencing. Because the vast majority of
prisoners will eventually be released, it is not a matter of if we need to prepare
these individuals to rejoin society, but rather, a matter of how well we do it. And
the FCC has a critical role to play in this important national challenge. Across the
country, jails and prisons have begun implementing a new way for families and
friends to stay in touch with their incarcerated loved ones: video conferencing.

In Illinois, remote video conferences have provided the only way for some families
to stay in touch, one example is the Menard Correctional Center, which is more
than 300 miles from Chicago, where many of its prisoners come from and still have
family who live there.

Studies show that prisoners who remain in close contact with family members
achieve better post-release outcomes and lower rates of recidivism. Yet, too often,
prisoners and their families struggle to maintain regular contact, whether through
in-person visits, calls or “video visitation.”

Would you agree that the prison video visitation service industry remains a large-
ly unregulated area of commerce, which has led to low-quality service paired with
exorbitant, cost-prohibitive fees that prisoners and their families cannot afford?

Answer. Yes.

Question 2. As technology changes and more prisons start using video confer-
encing, what are some of your recommendations for the future of this technology?

Answer. My ultimate recommendation is that the availability of video visitation
be a complement, not a substitute, for in-person visitation. We have seen instances
in which a facility bans in-person visitation once video visitation becomes available.
This is wholly unacceptable.

The FCC should address this failed market as well, and has the authority to do
so. However, the additional clarity provided by your bill would be welcomed as the
Commission works to ensure families can communicate with incarcerated loved ones
at just and reasonable rates.

Question 3. Why is it important that video visitation supplement—not supplant—
in-person visitation?

Answer. It is important for two reasons. First, the quality of in-person visitation
far surpasses video visitation: ask any child who has been denied the opportunity
to get a hug from their incarcerated mother. Second, some institutions use video vis-
itation as an additional revenue stream, and banning in-person visitation enhances
that revenue stream at increased cost to an inmate’s loved ones.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. CATHERINE CORTEZ MASTO
TO HON. MIGNON L. CLYBURN

Question 1. While I asked this question of Commissioner O’Rielly at the hearing,
I would like to receive you thoughts in writing as well. Given that the FCC’s
“Cybersecurity and Communications Reliability Division (CCR) works with the com-
munications industry to develop and implement improvements that help ensure the
reliability, redundancy and security of the Nation’s communications infrastructure,”
what else specifically can the FCC be doing to aid in the concern and challenge of
cyber security and identify theft?

Answer. Thank you for the question, Senator. I believe that the Commission has
a fundamental responsibility to promote security and reliability in communications
networks. This has become even more important in an increasingly IP environment.
Communications providers operate critical infrastructure upon which individuals,
communities and the Nation depends, and the Commission should ensure that pro-
viders protect that service appropriately. Under the prior Administration, the Com-
mission’s policy was to encourage industry to take the lead in developing and imple-
menting effective, industry-driven security risk management practices and policies.
Earlier this year, however, Chairman Pai rescinded two cybersecurity items re-
leased by the prior Administration, and pulled a third item from circulation. In
order to do our part to ensure the reliability, redundancy and security of the Na-
tion’s communications infrastructure, I would support reinstatement of the cyberse-
curity items jettisoned under this Administration.

Question 2. I have reviewed the Equal Employment Opportunity Commission’s
(EEOC) 2016 report on “Diversity in High Tech,” and it contains some frustrating
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and concerning observations regarding minority and female employment and leader-
ship representation.
Namely:

e “Compared to overall private industry, the high tech sector employed a smaller
share of African Americans (14.4 percent to 7.4 percent), Hispanics (13.9 per-
cent to 8 percent), and women (48 percent to 36 percent).”

e “Of those in the Executives category in high tech, about 80 percent are men and
20 percent are women. Within the overall private sector, 71 percent of Execu-
tive positions are men and about 29 percent are women.”

e 2014 data of the labor force participation rate at select leading “Silicon Valley
tech firms,” with similarly upsetting trends: “Among Executives, 1.6 percent
were Hispanic and less than 1 percent were African American. “

From your perspective, what can we do to make this a more inviting sector to di-
versity of staff and leadership?

Answer. Thank you for the question, Senator. I, too, am troubled by the lack of
diversity in the technology sector. This concern was reflected in our office’s recently
released #Solutions2020 Call to Action Plan. There are many ways to address this
issue at different points in the pipeline, from introducing our elementary school
aged students to STEM, to ensuring our middle and high schoolers have opportuni-
ties to intern and be exposed to technology careers, to making certain that our grad-
uating college seniors have the opportunity to even interview for technology posi-
tions.

It is important that each student is exposed to robust science, technology, engi-
neering and math (STEM) curricula at an early age and throughout their edu-
cational careers. To get there of course, we need to make sure there is access to
broadband at school and in the home. The FCC’s E-rate program, for example, has
been key to ensuring that all schools in our Nation have access to fast broadband
to unleash world-class education. We recently reformed E-rate so that the program
not only supports robust broadband connectivity to the school but Wi-Fi within the
school buildings. I was pleased to support these reforms and look forward to seeing
the reverberating benefits to our children and society. I was also pleased to support
updating the Commission’s Lifeline program. For too many in our society, the price
of broadband service is out of reach. This is why the FCC’s Lifeline program and
similar public-private partnerships are key to ensuring that broadband including
mobile broadband is both accessible and affordable for all Americans.

Students also need to be exposed to the jobs and opportunities that could be af-
forded with a STEM degree. Private-public and public-public partnerships can be in-
strumental in that regard. For example, technology companies could partner with
local governments, organizations and schools to provide free classes and learning op-
portunities to interested community members and students. Moreover, local govern-
ments and community organizations could work together with broadband providers
to provide recycled or refurbished smartphone devices and tablets. Federal agencies
and Congress can also implement internship and mentorship opportunities to intro-
duce young people to opportunities in the technology sector.

In addition to ensuring that there is a strong pipeline of diverse candidates for
technology positions, we must also promote opportunities for those who are already
in the industry or trying to enter it. I have read many articles and studies on the
affirmative steps some technology companies are doing in order to address the lack
of diversity in the industry and I applaud their efforts. But of course, we can and
should do more, as the statistics glaringly attest.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MARIA CANTWELL TO
HoN. MicHAEL O’RIELLY

Question 1. At a time when the need for funds to support broadband deployment
and adoption are at their highest, the universal service contribution factor is ap-
proaching its highest levels due to the declines in the interstate revenue that serves
as its funding base. There is wide consensus that the current contribution method-
ology model is unsustainable.

The demand for more money for rural broadband is causing some industry stake-
holders suggest reducing the amount of USF committed to support broadband serv-
ice for our Nation’s schools, libraries and low income consumers.

We should not be “robbing Peter to pay Paul.” Instead as good stewards of the
universal service fund and the mandate for universal service found in the Tele-
communications Act, we should be figuring out the best way to create a sustainable
universal service ecosystem.
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Do you agree that the current contribution methodology framework is
unsustainable?

Answer. I would like to make it clear that, as the newly appointed chair of the
Federal State Joint Board on Universal Service, I am speaking only for myself in
answering this question. I agree that the contribution methodology framework is
unsustainable, as currently structured, and have said so publicly many times.

Question 2. Do you advocate lowering the amount of USF committed to the E-Rate
and Lifeline/Link up programs and shifting those monies to support the USF mecha-
nisms that support rural broadband?

Answer. I believe that in order to properly assess how to allocate spending among
the four USF programs the Commission should determine the appropriate sum to
take from telecommunications consumers, recognizing that doing so raises the price
for service and leads to lower adoption rates. Accordingly, I strongly support having
firm budgetary caps on all USF spending.

To be clear, I did not support expanding the E-Rate budget and spending in the
December 2014 order. I argued that such expenditures would come at the cost of
other programs or lead to a ballooning of overall USF spending, which seems to
have come to fruition. Likewise, I raised objections to and opposed the unwillingness
of a majority of my colleagues to adopt a proper budget for the Lifeline program
when it was last considered by the Commission in March 2016. I support efforts to
correct these decisions and to make other improvements.

Question 3. Over the years, the FCC has reviewed several different proposals to
reform contribution methodology to shore up the contributions base.
Among the proposals made to reform contribution methodology are:

Numbers Plan—all communications service providers with working, “in use” tele-
phone numbers (or equivalents) would be assessed a flat, per number fee;

Connections Plan —all connections to an interstate public or private network
would be assessed a flat, per number fee;

Numbers /Hybrid Plan —would assess residential users a fee based on working
numbers and business users a fee based on working connections; and

Modified Revenue—expanding the contribution base to maintain current system,
require broadband providers and other communications service providers to con-
tribute.

Has the Commission done any study of how any of the previously proposed con-
tribution methodology reforms would impact the contribution factor or the universal
service fund? If so what did those studies reveal?

Answer. My understanding is that Commission staff previously studied various
reform options as part of their work for the previous USF Joint Board. I was not
on the USF Joint Board at that time, so I have asked Commission staff to brief me
on their analyses in the near future.

Question 4. Does the Commission have plans to reform contribution methodology?
If so when? If not, why not?

Answer. I cannot speak to the Commission’s ultimate plans, but, as the new chair
of the USF Joint Board, it is my goal to address our overall USF spending and the
contribution methodology in order to provide a recommendation to the Commission
for its consideration as soon as feasible. I do not have a firm timeline to provide
at this moment, as I need to gather more information about potential reforms and
consult with FCC staff and the USF Joint Board, but I plan to work as expeditiously
as possible on the matter.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. CORY BOOKER TO
HoN. MicHAEL O’RIELLY

Question 1. 1 understand that on July 28, 2016, a group of managed care pro-
viders petitioned the FCC seeking declaratory ruling and/or clarification of the
TCPA to reconcile the regulation of a health plan member’s telephone number under
the TCPA with the regulation of the same use under the Health Insurance Port-
ability and Accountability Act (“HIPAA”).

The Petitioners argue that a clarification is necessary to harmonize the TCPA,
HIPAA, and prior Commission rulings to protect member health care communica-
tions. The calls covered by these clarifications fall within categories recognized by
the Department of Health and Human Services as covered by HIPAA to enhance
the individual’s access to quality health care. HIPAA, as you know, regulates the
privacy practices of covered entities and expressly encourages and permits such calls
to be made. Congress passed HIPAA in 1996 and the HITECH Act in 2009, well
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after the TCPA, which was enacted in 1991. HIPAA and the HITECH Act, therefore,
represent the more recent intent of Congress in regulating these specific types of
communications.

What is the Commission’s view on protecting non-telemarketing calls allowed
under HIPAA in light of their unique value to and acceptance by consumers?

Answer. Speaking only for myself, I am sympathetic to the unfortunate quandary
faced by health care companies that must comply with competing statutes while also
trying to provide the best overall care to patients. Unfortunately, the Commission
has pursued an extensive (and misguided) reading of TCPA that has harmed the
ability of health care companies—and many other legitimate industries—to serve
their customers. I would be supportive of an overall effort to exempt these types of
calls from TCPA.

Question 2. What is the Commission’s view on acting to protect these calls expedi-
tiously so that beneficiaries’ access to health care is not jeopardized, rather than
waiting for a larger “omnibus” TCPA ruling that could take much longer?

Answer. I would be supportive of efforts to move smaller items in quick order. The
FCC Chairman, however, is in the best position to answer questions on the timing
of moving such protections and whether to do so individually or collectively.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. ToM UDALL TO
HoN. MicHAEL O’RIELLY

Question 1. At a September 15, 2016 hearing of this Committee, you pledged to
me that you would work with then Chairman Tom Wheeler to take action by the
end of the year to help address the digital divide on tribal lands. The New Mexico
Congressional delegation wrote you on January 9, 2017 to urge swift action on a
tribal broadband item circulated by Chairman Wheeler on December 15, 2016 that
has not been acted on. Why have you not responded to our letter?

Answer. If there was any miscommunication or if I erred in not personally re-
sponding to the New Mexico Congressional delegation, I offer my sincere apology.
I have great reverence for the Congress and believe it is my obligation to answer
any specific issues, questions or concerns you have to the best of my ability. In this
instance, it appears that similar letters were sent to the Chairman and Commis-
sioners, in which case it is common practice to allow the Chairman to respond. To
the extent that you were seeking my independent views, I did not realize this.

Substantively, I remain committed to working on bringing broadband access to all
Americans that wish to have it, including those on tribal lands. Former Chairman
Wheeler’s draft item raised a host of critical issues and problems that were not suf-
ficiently addressed prior to his departure. As you note, Chairman Pai has since cir-
culated his own proposal for the Commission’s consideration.

Question 2. FCC Chairman Pai wrote me on March 7 that he circulated an order
that “would assist carriers serving Tribal lands in deploying, upgrading, and main-
taining modem high-speed networks.” The order would also “allow carriers serving
Tribal lands a greater ability to recover operating expenses, thus improving the fi-
nancial viability of operating a broadband network serving Tribal lands.” Will you
support this order?

Answer. I am in the process of reviewing the text of the item and have sought
to get a full and accurate picture of the effect that the policies will have on potential
beneficiaries in order to render the best decision possible. This process has raised
a number of further questions regarding expenses incurred by some of the applica-
ble companies. In order to be good stewards of the funding provided by American
consumers, I want these questions answered before casting my vote. On a more fun-
damental note, I am not sure that exempting certain companies providing service
on tribal lands from our operating expense limits is the best way to increase
broadband availability to these areas, which is the primary concern and objective.

Question 3. Do you believe the media is the “enemy” of the American people?

Answer. No. However, having worked on public policy matters in Washington,
D.C., for over two and a half decades, I believe that a number of media outlets
maintain biases that were and remain reflected in their reporting to the detriment
of projects and views of my former employers or myself. Thankfully, the communica-
tions beat tends to avoid many larger politically-charged issues.

O
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