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NOMINATIONS OF DAVID J. RYDER, OF NEW
JERSEY, TO BE DIRECTOR OF THE UNITED
STATES MINT; HESTER M. PEIRCE, OF OHIO,
TO BE A MEMBER OF THE SECURITIES AND
EXCHANGE COMMISSION; AND ROBERT J.
JACKSON, JR., OF NEW YORK, TO BE A
MEMBER OF THE SECURITIES AND EX-
CHANGE COMMISSION

TUESDAY, OCTOBER 24, 2017

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
Washington, DC.

The Committee met at 10:02 a.m., in room SD-538, Dirksen Sen-
ate Office Building, Hon. Mike Crapo, Chairman of the Committee,
presiding.

OPENING STATEMENT OF CHAIRMAN MIKE CRAPO

Chairman CrAPO. This hearing will come to order.

This morning we will consider three nominations: Mr. David
Ryder, to be Director of the U.S. Mint; Ms. Hester Peirce, to be a
member of the Securities and Exchange Commission; and Mr. Rob-
ert Jackson, to be a member of the Securities and Exchange Com-
mission.

These nominees, if confirmed, will serve important roles in our
Nation’s commerce and capital markets.

Mr. Ryder is well equipped to oversee the manufacturing and dis-
tribution of our Nation’s currency, as well as collectible coins, na-
tional medals, and precious metals, based on his executive experi-
ence in the private sector and extensive Government service.

Most recently, Mr. Ryder served as Global Business Development
Manager and Managing Director of Currency for Honeywell Au-
thentication Technologies after serving as CEO of Secure Products
Corporation. He also has firsthand experience with the U.S. Mint,
having served as its Director beginning in 1991 under President
George H.W. Bush.

His time in Government service also includes serving as Deputy
Treasurer of the United States, Assistant to the Vice President,
and Deputy Chief of Staff to Vice President Dan Quayle. Raised in
Idaho, Mr. Ryder attended Boise State University.

Following Mr. Ryder, we will receive testimony from both Ms.
Peirce and Mr. Jackson to be members of the SEC.

o))
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Earlier this year, the Senate confirmed the President’s nominee
for SEC Chair, Jay Clayton, who now serves with Commissioners
Michael Piwowar and Kara Stein.

Today we have the opportunity to consider two more highly
qualified nominees who, if confirmed, would round out the SEC’s
five-person Commission.

The SEC has an important three-part mission: protect investors;
maintain fair, orderly, and efficient markets; and facilitate capital
formation. Each part of the mission is equally important and
should not come at the expense of another.

Today’s nominees have demonstrated a depth of knowledge in se-
curities law and financial markets through their previous experi-
ence and body of academic work.

Ms. Peirce is a senior research fellow at the Mercatus Center at
George Mason University and the director of Mercatus’ Financial
Markets Working Group. Before joining Mercatus, Ms. Peirce
served on the staff of the Senate Banking Committee under Chair-
man Shelby, served at the SEC as a staff attorney and as counsel
to Commissioner Paul
. Atkins, and worked as an associate at a Washington, DC, law
irm.

Mr. Jackson is a professor of law and director of the Program on
Corporate Law and Policy at Columbia Law School where he has
focused on executive compensation and corporate governance mat-
ters.

Prior to joining Columbia in 2010, Mr. Jackson served as a senior
policy adviser at the U.S. Department of Treasury in the Office of
the Special Master for TARP Executive Compensation and prac-
}:_iced in the executive compensation department of a New York law
irm.

I look forward to hearing the priorities of each nominee in their
respective positions, as well as their thoughts on the U.S. capital
markets or the production of our Nation’s currency.

Congratulations on your nominations, and thank you and your
families for your willingness to serve.

Senator Brown.

STATEMENT OF SENATOR SHERROD BROWN

Senator BROWN. Thank you, Mr. Chairman. And welcome to all
three witnesses. Good to see you all, some of you for the second
time. So nice to see you.

David Ryder has been nominated to be Director of the U.S. Mint.
Congratulations. Ms. Hester Peirce and Mr. Robert Jackson, Jr.,
have been nominated to be members of the SEC, as the Chairman
said.

Mr. Ryder previously served as Director of the Mint in the
George H.W. Bush administration. Since that time he has contin-
ued to work in the world of currency design and security in the pri-
vate sector, most recently at Honeywell. His public service and cor-
porate experience have prepared him to lead the Mint in a time of
evolving currency design and technology.

If confirmed, Ms. Peirce would return to the SEC as a Commis-
sioner. Her time at the SEC and working on the Banking Commit-
tee’s staff provide her with a broad understanding of the agency’s
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regulatory and legislative issues at a time when technology is
transforming the way financial markets work.

Mr. Jackson’s academic and private sector background will help
him weigh the theoretical and practical sides of SEC policy. His
scholarship on executive compensation—something very important
to this Committee—and corporate governance will be useful as the
SEC works to finish, finally, the executive compensation rules re-
quired under the years-ago-passed Wall Street Reform Act.

The nominees to the SEC will finally bring the Commission to
full strength. The SEC has joined corporate America as a
cyberattack victim. Not only must the SEC protect the data it col-
lects, it must make sure the public companies that are the engine
of our economy are up front with investors and their customers
about cyber risks and breaches.

I want to emphasize the SEC’s investor protection mission is the
cornerstone of a well-functioning stock market, and that is some-
thing that is very important to remember. The SEC must work
tirelessly to ensure integrity and fairness in the capital markets so
that investors can believe in the markets and in the regulator.

The failure to hold any senior executives responsible for the mas-
sive misconduct during the financial crisis stands out as a failure
in enforcement and not just at the SEC. Ms. Peirce and Mr. Jack-
son, this is something that should bother you as well, and if you
are confirmed, I expect you to do everything you can to promote a
strong enforcement program.

Thank you.

Chairman CraPO. Thank you, Senator.

We will now move to the testimony, and before doing so, we need
to place each of you under oath. Would you please rise and raise
your right hand? Do you swear or affirm that the testimony you
are about to give is the truth, the whole truth, and nothing but the
truth, so help you God?

Mr. RYDER. I do.

Ms. PEIRCE. I do.

Mr. JACKSON. I do.

Chairman CRAPO. And do you agree to appear and testify before
any duly constituted committee of the Senate?

Mr. RYDER. I do.

Ms. PEIRCE. I do.

Mr. JAcksoN. I do.

Chairman CraPO. Thank you. That will do.

I will begin the questioning with both you, Ms. Peirce, and Mr.
Jackson. While I——

[Pause.]

Chairman CRAPO. They just reminded me I need to let you make
an opening statement.

[Laughter.]

Chairman CRAPO. I guess I will.

Senator BROWN. This is so much on the Banking Committee’s
agenda that we just want to dispense with all the formalities.

[Laughter.]

Senator SHELBY. Mr. Chairman, he is from Idaho. You may dis-
pense with it. That is up to you.
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Chairman CRAPO. Actually, I really do want to hear your opening
statements.

Senator BROWN. They put all that work into writing the opening
statements, and nobody wants to hear them.

Chairman Craro. OK. My face is red, and we will now start with
you, Mr. Ryder, with your opening statement.

STATEMENT OF DAVID J. RYDER, OF NEW JERSEY, TO BE
DIRECTOR OF THE UNITED STATES MINT

Mr. RYDER. Thank you, Mr. Chairman.

First, I would like to introduce my family who came here today:
my wife of 35 years, Monie; my daughter, Caroline; and my son,
Nick Ryder. And my niece, Sarah Ryder, came up from San Anto-
nio, Texas, and is interested in learning more about the Govern-
mgnt process, so she came up from San Antonio to be with us
today.

Thank you, Mr. Chairman, Senator Brown, and distinguished
Members of the Committee for allowing me to appear here today.
Mr. Chairman, as you said, I am a fellow Idahoan, having grown
up in Boise. In fact, my siblings and I still own a small piece of
property just outside of McCall, so I do my best to get out to Idaho
at least once a year to visit family and spend a little time in what
the great State of Idaho has to offer.

Chairman CrAPO. We appreciate it, and we hope you bring some
common sense back with you to your job.

Mr. RYDER. Thank you.

First, I must say that I am honored that President Trump has
nominated me to serve as the 39th Director of the United States
Mint.

As you are aware, in 1992, I was nominated by President George
Herbert Walker Bush to be the 34th Director of the Mint. I re-
ceived a recess appointment at that time and served for a period
of 14 months.

When I left the Government in 1994, I became a partner with Se-
cure Products, a new venture spin-off from the Sarnoff Corporation
in Princeton, New Jersey, which was formerly the central research
facility for the RCA Corporation. Our mission was to develop ad-
vanced anti-counterfeiting technology solutions to be primarily
used in currency and branded products. After a successful 13 years
in business, the Honeywell Corporation acquired Secure Products
in 2007. The ensuing 10 years was spent with Honeywell as their
global business development manager and managing director of
currency.

In my role at Honeywell, I worked with Government agencies
and central banks around the world to address currency issues. In-
terestingly, one of my last duties while at Honeywell was a joint
project with The Royal Mint of the United Kingdom where we as-
sisted them in the development of the new U.K. one pound coin,
which was introduced earlier this year. This new circulating coin
is considered to be the most advanced and secure coins in the world
today.

If confirmed, I would like to make education one of my focal
points at the Mint. As the 34th Mint Director, we introduced an
initiative called the “Money Story”. The goal of this initiative was
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to educate the youth of this Nation on the history of money, both
coinage and paper, via a teacher’s curriculum and a video co-devel-
oped by the U.S. Mint and the Bureau of Engraving and Printing.
This packet of information was made available to all teachers for
use in the classroom. Teaching our youth early on how to collect
coins and other numismatic products, as well as how to start sav-
ing their hard-earned money, helps lay the foundation of the impor-
tance of money. Over the years, the Mint has continued this excel-
lent tradition via various tools which are located on their website.

Having worked in the currency industry for the past 25 years
plus, I have developed a strong operational and technical under-
standing of this tight-knit industry. I respect the men and women
who dedicate their lives to this industry. During my time with Se-
cure Products and Honeywell, I was afforded the opportunity to
visit and work with many private and Government currency manu-
facturers in the United States, as well as around the world. I will
bring to the Mint Director position a strong understanding of the
industry and many of the challenges it faces.

If confirmed, I would be honored to once again serve in our Gov-
ernment and work with this Committee. The U.S. Mint has an im-
pressive history, and I look forward to becoming part of that his-
tory again. As in all businesses, I am sure the Mint has challenges
to address. I look forward to facing these challenges while at the
same time fulfilling its mission.

Thank you.

Chairman CRAPO. Thank you.

Ms. Peirce, welcome back to the Committee, and you may now
start your statement.

STATEMENT OF HESTER M. PEIRCE, OF OHIO, TO BE A
MEMBER OF THE SECURITIES AND EXCHANGE COMMISSION

Ms. PEIRCE. Thank you. Chairman Crapo, Ranking Member
Brown, and Members of the Committee, it is a privilege to be here
today with you, and it is an honor to be nominated, alongside Pro-
fessor Jackson, to be a member of the Securities and Exchange
Commission. If I am confirmed, I look forward to working to protect
investors, uphold market integrity, and facilitate capital forma-
tion—the three interrelated parts of the SEC’s mission.

As a young girl, when I was in junior high school, I dreamed of
being a securities analyst. Now, admittedly, that dream was prob-
ably built more on the fact that there was always a Wall Street
Journal gracing my father’s reading chair, and my mother was al-
ways listening to the market news on the radio. And, ultimately,
that dream was not to come true, but perhaps it planted the seeds
for why I am here today.

Ultimately, I went on to study economics at Case Western Re-
serve University and law at Yale. And following my clerkship, I
joined a law firm where I worked in the securities practice group.
Ultimately, I found my way to the SEC where I spent 8 years. The
first part of my time there was spent as a staff attorney in the Di-
vision of Investment Management, after which I joined Commis-
sioner Atkins’ office and worked on a broader range of issues. Then
I had the privilege of coming to this Committee and working for
Senator Shelby, and most recently, I have been at the Mercatus
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Center, where I have learned much from my colleagues’ knowledge
about regulation and economics.

My desire to return to the SEC is motivated by a belief in the
importance of individuals, institutions, and innovation. Every indi-
vidual has a unique set of interests, talents, knowledge, relation-
ships, and in order for our country to be able to draw on those, we
need to make sure that our capital markets function properly. So,
for example, an entrepreneur who wants to start a business and
has an idea, she needs the money so she can meet investors
through the capital markets. And then when those investors invest
in her company, she is able to employ other people who can then
use their skills and abilities to further the enterprise. And then
when the investors get their returns from their investment, they
are able to invest it in their own children’s education, and those
clllildren then become the next generation of entrepreneurs and em-
ployees.

But no one is willing to trust her fortunes and future to the cap-
ital markets unless the institutional framework surrounding them
is strong. We need to have clear rules that are enforced carefully,
and we need to foster compliance with them. And, of course, every-
thing needs to be done in an orderly way, with impartiality and
diligence. In the United States, the SEC is a key part of that insti-
tutional framework. It is important for it to set and establish clear
rules and modernize them when necessary.

And that brings me to my third point, which is innovation. Why
is innovation important in financial markets? Not only does innova-
tion lower prices and improve quality, but it expands access to peo-
ple who have not had access to the capital markets in the past, and
it opens up access to companies that have not had the ability to
use the capital markets in the past. But sometimes regulation is
so inflexible that innovation cannot happen, and so we need to
make sure that our rules are flexible enough to accommodate inno-
vation as appropriate.

If I am confirmed, I look forward to working with Chairman
Clayton and my fellow Commissioners to implement, enforce, and
modernize rules to support healthy, dynamic capital markets. To-
gether we can ensure that our capital markets serve individuals
and companies across this country, that we build strong institu-
tions, and that we support innovation.

Thank you, and I look forward to taking your questions.

Chairman CRAPO. Thank you, Ms. Peirce.

Mr. Jackson.

STATEMENT OF ROBERT J. JACKSON, JR., OF NEW YORK, TO
BE A MEMBER OF THE SECURITIES AND EXCHANGE COM-
MISSION

Mr. JACKSON. Thank you. Chairman Crapo, Ranking Member
Brown, and Members of the Committee, thank you very much for
the opportunity to join you today. It is my honor truly to be testi-
fying before you regarding my nomination to be a Commissioner of
the Securities and Exchange Commission.

For me, there is no greater privilege or responsibility than up-
holding the SEC’s mission to protect investors, maintain fair, or-
derly, and efficient markets, and facilitate access to capital. And to
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understand why that is so important to me, I thought it might be
helpful for me to start today by sharing a bit about myself and my
family. I was born in the Bronx, New York, to my two wonderful
parents, Maureen and Robert Jackson, and I feel so fortunate that
they could be here with me today. My mother was one of nine chil-
dren; my father was one of five. And of all those people, no one,
least of all my parents, would have even dreamed that 1 day they
would be sitting behind their son on an occasion like this.

You see, the day I was born, my father was working as an ency-
clopedia clerk—as an accounting clerk at a small encyclopedia com-
pany called Funk and Wagnalls. Throughout my childhood, my
mother held several part-time jobs, including the early shift at
Dunkin’ Donuts, just to help make ends meet.

They were young, overworked, and sometimes even overwhelmed.
But they believed that if they worked hard and saved what they
could, their son might someday go to college.

So every month my parents plowed their hard-earned paychecks
into the market, knowing that if their investments were protected
and growing they might someday be able to afford to send me to
school. And that is really the only reason that I had the chance to
go to college—and the incredible opportunity to be here with you
all today.

I believe that the SEC’s purpose is to protect everyday investors
like my Mom and Dad. Because today’s markets are so complex, it
can be easy to get lost in technical details and forget why those
safeguards are so important. But my story shows why protecting
America’s investors is at the heart of what the SEC does. Safe mar-
kets not only encourage investment and entrepreneurship and
growth. Safe markets make it possible for two young middle-class
parents to transform their lives so that someday their son has the
chance to sit before the U.S. Senate as a Presidential nominee.
Safe markets are at the core of the American dream, and that is
something I have learned by living it.

That is why my work—in Government, as a teacher, and as a re-
searcher—has always focused on everyday investors’ confidence in
our markets. At the Treasury Department during the financial cri-
sis, I was proud to help develop rules that tie top managers’ pay
more closely to performance and give investors a voice on executive
compensation. When my research team at Columbia Law School
showed that the SEC’s systems were inadvertently giving high-
speed traders market-moving information before the public could
see it on the SEC’s website, I worked with this Committee’s staff
to help make sure the SEC gave investors the level playing field
that they deserve. And when our team helped convince regulators
to release additional information about stockbroker fraud, we were
proud to help others use the data to expose the brokers most likely
to defraud investors.

If T have the honor of being confirmed, I intend to bring those
tools to bear on the SEC’s crucial task. I will be a strong advocate
for exploring how new technologies can help make corporate disclo-
sures more reliable and enforcement efforts more effective and effi-
cient. I will encourage the staff and my fellow Commissioners to
draw on the SEC’s long history of favoring transparency as a
means of maintaining investor confidence in our markets. And I
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will work to implement the corporate governance protections that
Congress has enshrined into law so that investors, employees, and
communities can be sure that our companies are working to
produce the kind of long-term value creation that has been the
hallmark of the American economy for generations.

Whether protecting retirees from stockbroker fraud, making sure
Americans get a fair price when they purchase shares of stock, or
uniting an entrepreneur with the funding he or she needs to spur
a life-changing invention, the daily meat-and-potatoes work of the
Commission and its staff is crucial to the functioning of our econ-
omy. It is vital to millions of American businesses and families.
That is why my parents’ story is such an important reminder to
me. You see, my parents’ confidence in our markets not only
changed my life; it changed their lives, too. My father, the encyclo-
pedia company clerk, retired as the chief accounting officer of a
public company. My mother left Dunkin’ Donuts, earned her teach-
ing degree, and has been teaching elementary school now for nearly
30 years. None of that would have been possible if my parents had
not felt they could safely save for their futures—and mine—in our
markets. If I am confirmed, you should know that helping to make
stories like theirs possible is what will motivate me every day.
That is really what makes the SEC so important—and why I am
so honored to be here.

Thank you again for the opportunity to appear before you today.
iwould be delighted, of course, to answer any questions you might

ave.

Chairman CRAPO. Thank you, Mr. Jackson.

And now we are at the question time, and I will start out. I want
to start out with you, Ms. Peirce and Mr. Jackson. And while we
all know that the Chairman of the SEC sets the agenda for the
Commission, I would like each of you to just discuss one or two or
three areas that you think the Commission should focus on and
prioritize during the next year. Ms. Peirce, why don’t you start out?

Ms. PEIRCE. Thank you. In addition to the rulemaking agenda
that is going to be taking up a lot of time, I think there are some
important issues to look at, for example, the supervision, the over-
sight of firms through OCIE. The Office of Compliance, Inspections,
and Examinations is an important thing. I want to see how that
is working, including the oversight of SROs, such as FINRA. And
I also think it is important to take a look at market structure
again, not only equity market structure but also fixed-income mar-
ket structure. I think we need to have a long-term view of how we
can address some of the problems that we see cropping up in those
areas. And then, of course, the recent events suggest that cyberse-
curity will be an important area for us to keep an eye on.

And, finally, I know that once you get inside an agency, you often
see things that you did not see before that need attention. So I will
definitely have an open mind to consider other issues that need to
be looked at.

Chairman CRAPO. Thank you.

Mr. Jackson.

Mr. JACKSON. Well, thank you, Senator. I would emphasize three
areas in response to your question, and the first would be cyberse-
curity. I think recent events both at the SEC and public companies
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have taught us that we have got some work to do, sir, in making
sure that our securities rules and our securities regulators have the
tools and technologies in place to keep up with the changing mar-
ketplace. So I think that is an area we should focus.

Second, I would also want to focus on completion of the out-
standing rules that the Dodd-Frank Act requires. Sir, I am con-
cerned that some 7 years after the passage of that law, several im-
portant investor protections, including protections around executive
compensation and the clawback of erroneously awarded pay, still
are not finished. I think those are things we should be working on
and finishing, and right now the Commission has several proposals
before it that I think are worth some attention.

And then, finally, I think we should be thinking about enforce-
ment and, in particular, sir, the law of insider trading. I worry that
some of the recent events have caused investors to wonder whether
or not the SEC is really on top of the job, is really the cop on the
beat that we need to make sure that investors are getting a fair
deal. I think those enforcement efforts deserve further attention
and, if confirmed, I would very much look forward to working on
them.

Chairman Crapro. Well, thank you.

And, Mr. Ryder, similarly, what are some of the top two or three
priorities you would like to bring to the U.S. Mint?

Mr. RYDER. Well, having not had a Director of the Mint for some
8 years, I think one of the things is to get in and get my hands
dirty and understand a lot of the issues that have not been ad-
dressed by a Director in the past 8 years, to address some of the
EEO issues that may be before the Mint, manufacturing issues
with the manufacturing facilities, and make sure they are running
smoothly in order to be able to achieve higher revenue for the Gov-
ernment. Last year, the Mint returned some $550 million to the
general fund in processes and fees from special coinage programs
and from of Seigniorage. I would like to try to increase that rev-
enue. And then, finally, work with the Members in this Committee
to ensure that some of these commemorative programs that do earn
quite a lot of money for the Government are operated profes-
sionally, smoothly, and return the type of value that you all expect.

Chairman CRAPO. Thank you. And I only have about a minute
left, so I would like to ask you to be very brief in your response.
This question is for Ms. Peirce and Mr. Jackson. Both of you
brought up enforcement in my first question. This question relates
to it, and while the SEC does not have criminal authority, it does
have civil enforcement authority.

To each of you, and, again, briefly, could you describe your views
on the SEC’s enforcement program as well as your views on bring-
ing actions against individuals and not just regulated entities when
appropriate?

Ms. PEIRCE. Enforcement is a key part of what the SEC does. If
the SEC is not enforcing rules, then no one will take them seri-
ously. So I think it is really important to focus resources on the
right areas. I am glad that the Chairman is focused on retail fraud.
And I think that looking at individuals is important. If something
has been done wrong, an individual has been involved. So I would
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like the SEC to make an effort to look for individuals to hold re-
sponsible.

Chairman CrAPO. Mr. Jackson.

Mr. JACKSON. Mr. Chairman, I think that enforcing the securities
laws is critical to maintaining investor confidence. And in par-
ticular, what I would be interested to learn more about at the
agency would be the degree to which new technology is being used
to make those enforcement actions not just more effective but more
efficient, so we can make the best possible use of the resources that
Congress gives us.

Chairman CRAPO. Thank you.

Senator Brown.

Senator BROWN. Thank you, Mr. Chairman.

Mr. Jackson, senior executives at Wells Fargo and Equifax, both
who testified in our Committee recently, they oversaw longstanding
problems: fraud pushed from the top at Wells Fargo, undoubtedly,
and negligent cybersecurity practices at Equifax. They were al-
lowed to retire after giving up only part of their compensation
packages. Equifax CEO Richard Smith, who retired in sort of hu-
miliation, received salary and stock worth $57 million in 2016,
could still receive about $90 million for retiring. I suppose that is—
57 plus 90 is about a dollar for every person whose information was
stolen, if I can personalize it a little bit. Existing clawback rules
in the proposal under the Wall Street Reform Act only apply if
there is financial fraud. We now have two examples frankly that
could be just as bad as cooking the books.

Mr. Jackson, how should corporate boards and the SEC encour-
age sound executive compensation practices and improve account-
ability?

Mr. JACKSON. Well, thank you, Senator, and just to begin, I could
not agree with you more that corporate accountability and making
sure that investors see that when things like this happen execu-
tives do not walk out the door with the kinds of payments you are
describing are critical. Senator, that is why I would favor finishing
the rules that the SEC is currently working through that are man-
dated by the Dodd-Frank Act. And, in particular, Section 954 of
that statute authorizes and requires the SEC to promulgate rules
requiring companies to adopt policies or develop policies on the
clawback of executive compensation in a variety of circumstances.
{&ng I think this would be one that we should be taking a careful

ook at.

It is troubling to me, Senator, that 7 years after the passage of
that law, those rules still are not in effect, and I think that is
among the first questions I would ask if I were confirmed.

Senator BROWN. And I think both of you—I do not know either
of you well. I have spoken, obviously, privately and publicly in this
sense with each of you. I think you both understand how this un-
dermines the public’s confidence in the people you regulate and in
the Government for the fact that—you know the litany—nobody of
major consequence went to prison. We think it is a victory around
here when a CEO who resigns in disgrace gives up his bonus—al-
ways a “his,” it seems—gives up his bonus, like that is a major
give-back even though they have pocketed tens of millions of dol-
lars with no real accountability. And I hope that both of you under-
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stand what that does to people’s faith in Government, in regu-
lators, and particularly in the financial sector.

I want to talk about—let me go with this next question. This will
be for Ms. Peirce and Mr. Jackson. I am concerned that companies
are failing to disclose information to investors and to the public.
Wells Fargo covered up a fake account scandal. They were inves-
tigated. They were sued by three regulators. They agreed to a $180
million fine. Cynics and people not so cynical would say that is just
a cost of doing business. The company said this was not material.
In the meantime, investors and consumers who entrusted Wells
Fargo with their money were left in the dark.

Equifax waited over a month to disclose the breach that led to
the theft of over 145 million Americans’ personal information, has
never said when or how it determined the breach was material. In
the meantime, investors and consumers—even though executives
lénel\{zv, some of them, the investors and consumers were left in the

ark.

Ms. Peirce, how can investors be confident they are getting the
whole story from companies like Equifax and Wells Fargo that
seem—these companies seem to choose when the rules apply to
them?

Ms. PEIRCE. Senator, without speaking to any particular com-
pany’s disclosure, it is really important for companies to think care-
fully about what material facts they need to disclose. And the SEC
staff works intensively with companies and goes back and forth
about what is happening at the company. But, of course, ultimately
the company knows better than the staff what is material and
what is not, and so the ultimate responsibility is on the company.

Senator BROWN. So you argue that we should leave the decision
to the company on what is material?

Ms. PEIRCE. No. My point is just that the SEC is pushing compa-
nies on what is material and what is not, but the ultimate respon-
sibility—when omissions are made, the ultimate responsibility lies
with the company, not with the staff.

Senator BROWN. When a company makes a decision like Equifax,
they apparently thought it was not material for a period of time.
The Equifax stock price dropped 25 percent after it disclosed. That
seems material to me. If you are saying that it is up to the com-
pany to decide materiality, doesn’t that mean company executives
should be held accountable when it clearly—maybe they thought it
was not material, but certainly the stock market and investors and
the public did.

Ms. PEIRCE. Again, without speaking to any particular company’s
disclosure, it is important to hold companies and individuals re-
sponsible when omissions are made.

Senator BROWN. OK. Mr. Jackson, what can the SEC do to make
sure fewer companies make the wrong decisions in terms of materi-
ality especially? What do we do to make sure those companies that
make—that they make fewer wrong decisions, if you will, like
Equifax and Wells Fargo?

Mr. JACKSON. Thank you, Senator. I think the way to think
about this and the way I think about it is from the point of view
of investor protection. The materiality standard asks us to think
through what would a reasonable investor think affects the total
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mix ﬁf information about the stock that they are choosing to buy
or sell.

Now, for me, my concern is that the SEC’s rules in this area and
guidance on what materiality is is not keeping pace with the
changes in our markets and our companies. I think the recent
events you talked about are some evidence of that. And for me, this
requires the SEC to think through how are the kinds of disclosures
companies are making in today’s market different from the ones
they were making in the market 5, even 7 or 10 years ago? And
how do we need to update the way we guide companies about what
is important to investors going forward? That would be the way I
would think about this issue.

Senator BROWN. Thank you.

Chairman CRAPO. Senator Shelby.

Senator SHELBY. Thank you, Mr. Chairman.

Mr. Ryder, on October 16th, the Inspector General of the Treas-
ury Department, Mr. Eric Thorson, provided a memorandum to the
Treasury Secretary discussing challenges that the Department is
currently facing. In this memo, the Inspector General stated that
the U.S. Mint should consider the effect of alternative payment
methods and other technological advances. If confirmed, in what
ways will you address Inspector General Thorson’s concern in the
area of cryptocurrency?

Mr. RYDER. Thank you, Senator. Having spent the last 25 years
primarily with technology-related companies, I certainly appreciate
the advancement in technologies. Some of the things that we did
for central banks around the world were based on advancements in
anti-counterfeiting technology. If confirmed, I do plan on enter-
taining as many technology companies that want to come to the
Mint and present their technology. I think it is important to grow
the technology base. Given how old it is, certainly change is nec-
essary in certain cases. So I would welcome the opportunity to do
that.

Senator SHELBY. Could the cryptocurrency be a challenge to a lot
of the central banks and so forth that regulate our currency?

Mr. RYDER. Probably. Central banks are pretty old institutions
that do things one way.

Senator SHELBY. I know.

Mr. RYDER. And they do that for a long time, and it is hard to
change. The payment systems, vending machines, all of those
apparatuses worldwide would need to be looked at, retrofitted if
necessary, but with the proper technology, I think it is possible to
certainly entertain it and see where it takes us.

Senator SHELBY. If you do not, won’t the market get ahead of the
regulators?

Mr. RYDER. That is quite possible. Technology is a pretty slippery
slope, and you have to be pretty darn sure of what you are imple-
menting in a market this size that it is going to work, is going to
work effectively, and not slow down the payment process.

Senator SHELBY. Ms. Peirce, I join Chairman Crapo in welcoming
you back to the Committee where you spent a lot of time. If con-
firmed, you will be tasked, as you well know, with protecting every-
day investors—you mentioned that—while maintaining the effi-
ciency and integrity of U.S. capital markets. I have long believed
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that the best way—one of the best ways for the SEC to do these
things is to conduct a thorough cost-benefit analysis on all rule-
making. For the U.S. to maintain its longstanding position as hav-
ing the strongest capital markets, I believe the regulators must en-
sure that they prevent bad actors from taking advantage of individ-
uals while also not creating an undue regulatory burden. Do you
want to speak to that?

Ms. PEIRCE. Yes, I think that the——

Senator SHELBY. The cost-benefit analysis.

Ms. PEIRCE. Economic analysis is extremely important. The agen-
cy needs to figure out what the problem is it is trying to solve, and
then it needs to look at the different methods.

Senator SHELBY. And also how you do it, right?

Ms. PEIRCE. Exactly. The different methods of solving it and then
the costs and benefits associated with each. And it is very impor-
tant to also build in metrics so that you can look back and see how
the rule is working.

The SEC has improved its economic analysis in recent years, but
there is more room for improvement, and if I am confirmed, I look
forward to working on that.

Senator SHELBY. Mr. Jackson, you had a compelling statement a
few minutes ago, and I believe you, along with Ms. Peirce, will be
a great addition to the SEC. I have the same basic question to you,
because in a 2016 brief I have been told that you filed in the case
between MetLife v. the Financial Stability Oversight Council, the
FSOC, you stated—and, of course, I know you are an advocate. You
stated that using a cost-benefit analysis to designate institutions as
systemically important, your words, “reveals a lack of under-
standing of basic principles of financial regulation.” What did you
mean there? Or do you disagree with what she said?

Mr. JACKSON. Thank you, Senator. In that brief, in that par-
ticular case, the position we were taking was not that cost-benefit
analysis is not important.

Senator SHELBY. OK.

Mr. JACKSON. And, Senator, I agree with you that thinking
through the costs and benefits of any particular rule is critical
to

Senator SHELBY. It is important to all of us, isn’t it?

Mr. JACKSON. Yes, sir. I agree with you. The point we were mak-
ing in that brief was not that costs and benefits are not important,
but that we should know the limits of what we can know about
costs and benefits in any particular case, because at the end of the
day, Senator, although regulators must work hard to know what
costs and benefits are, many of us make policy judgments, includ-
ing, with all respect, the Congress, not knowing exactly what the
implication might be of any particular choice. And that was the
point we were making in that case.

Senator SHELBY. OK. Ms. Peirce, quickly, we have a lot of layers
of regulation, sometimes—well, we have laws, too, that are over-
burdensome and so forth. How will you at the SEC work to look
back on some of the regulations and ascertain if they are duplica-
tive, do they make sense—in other words, good oversight? Because
I think the SEC should do good oversight, just like we should.
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Ms. PEIRCE. Yes, it is very important, and the SEC has been
around for a long time, so it does have quite a few years of rules,
and I think it makes sense to go back and see how individual rules
are working and also see how they are working together and when
we need to pare things back or when we need to add things. But
we should do it very carefully with being mindful of the overall
burden.

Senator SHELBY. Thank you, Mr. Chairman.

Chairman CRAPO. Thank you.

Senator Reed.

Senator REED. Thank you very much, Mr. Chairman.

I was struck, Ms. Peirce and Professor Jackson, that you both
identified cybersecurity as one of the key challenges. In that re-
gard, you seem to be closely aligned with Chairman Clayton be-
cause he said when he was here for his confirmation, “I think cy-
bersecurity is an area where I have said previously I do not think
there is enough disclosure. In terms of whether there is oversight
at the board level that is comprehensive for cybersecurity issues,
that is something that investors should know, whether companies
have thought about the issues, whether it is the particular exper-
tise of the board or not. But I agree that it is something companies
should know. It is a very important part of operating a significant
company. Any significant company has cybersecurity risk.”

I assume you agree with the Chairman, Ms. Peirce.

Ms. PEIRCE. I do think that almost every company these days has
cybersecurity risk, and I think it is important for them to think
about how to disclose that to investors and for the SEC to think
about whether it needs to provide additional guidance to help them
do that in light of some of the recent changes in recent years and
the fact that the threats are greater now than they were even 5
years ago.

Senator REED. Professor Jackson.

Mr. JACKSON. Absolutely, Senator, I think the risks that compa-
nies face on the cybersecurity front today are different than they
were even just a few years ago. And my concern is that we make
sure that the rules they face and the disclosures they provide to in-
vestors keep pace with those changes. I think it is a critical area
for the SEC.

Senator REED. Would it help to have some legislative direction
so that the SEC could move more expeditiously?

Mr. JACKSON. Well, Senator, I think it is always helpful to have
guidance from the Congress about exactly what the SEC’s priorities
should be, and I look forward to working with you and your staff
on those questions. But I should point out that updating these
rules is critical to the SEC’s mission more generally, and they can,
and I think sometimes they should, do it without legislation.

Senator REED. All right. Another aspect of the SEC’s responsi-
bility for cyber is having the resources. In Dodd-Frank, I helped
legislate a $50 million per year fund for the SEC for technology im-
provements and cybersecurity. And, again, I asked Chairman Clay-
ton in September about the fund, and he said essentially, “We need
more money, and we will ask for more money.” And I would again
ask, starting with Professor Jackson, do you think we will need sig-
nificant resources to get the SEC ready?
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Mr. JACKSON. Yes, and the reason, sir, is that companies are
spending—the markets that the SEC hopes to regulate are spend-
ing billions of dollars on the latest technology. And for the SEC to
keeg 1(11p, they need to have the kind of resources that you just de-
scribed.

I was very glad to see that provision in Dodd-Frank that pro-
vides the SEC the funding, and, sir, I am not sure we can ask the
SEC to keep up unless we provide them the resources that allow
them to do so.

Senator REED. Ms. Peirce, your view?

Ms. PEIRCE. Funding is obviously an important component of the
SEC’s ability to oversee the markets, but it is also important that
resources be used well. And it is a little bit difficult from the out-
side to understand how well resources are being used. You know,
I can see Inspector General reports that talk about problems on the
i?lside. But it will be much easier to assess that when I am actually
there.

Senator REED. My sense, though, is that given what we have
read in the newspapers, what we have seen on television, given
what your regulated entities spend, particularly the large ones, on
cybersecurity, the funds that the SEC is devoting are rather mea-
ger. So my instincts would be that we need to reinforce your ef-
forts, in addition to providing more guidance, and we are working
on legislation to help you do that.

Professor Jackson, you pointed out in your testimony that the
purpose of the SEC really is to protect people on Main Street, not
people on Wall Street, and because of the complexity of the mar-
kets, because of the complexity of products, I wonder if you might
expand on those points.

Mr. JACKSON. Thank you, Senator. Yes, I think it is very easy to
be at an agency like this one and talk about and think about these
problems in very technical ways. What should the 8-K rules look
like? What is the right market structure for us? And for me, the
important thing, and what I hope I might be able to do if I am con-
firmed as a Commissioner, is keep in mind why you do it. And I
think the reason that you do it is so that everyday investors can
have the kind of story my family had, where they can somehow
find a way by plowing away money into safe investments in the
American economy, somehow find a way to change their lives. And
that certainly would motivate me, if I am confirmed, sir.

Senator REED. Thank you very much.

And just for the record, Mr. Chairman, I am not trying to imitate
Senator Brown. I have a bad cold.

[Laughter.]

Chairman CRrRAPO. Well, and you finished within your 5 minutes,
also, and I appreciate that.

Senator Rounds.

Senator ROUNDS. Thank you, Mr. Chairman.

First, I want to thank all of you for meeting with me in my office
last week, and I just want to start with Ms. Peirce and Mr. Jack-
son. We had the opportunity to talk about FINRA at our meetings,
and I believe there is room for improvement at FINRA, especially
in the area of transparency and in the way that they work with
compliance with different companies who are producing products.
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FINRA must also do, I think, a better job of giving producers an
outlet to air their concerns. Sometimes I suspect that the actual
companies or the compliance departments want to make sure that
producers are absolutely not in front of or involved in any reporting
whatsoever of anything that is inappropriate other than directly
through a compliance department itself.

I am just curious whether or not it is time to take a second look
at FINRA and whether or not their directions with regard to com-
pliance is appropriate at this time and whether or not it has to be
looked at and reviewed.

Ms. PEIRCE. I do think that FINRA needs to be reviewed. I am
encouraged by the fact that they are now under the leadership of
Robert Cook, who has made an effort to reach out to a whole range
of constituencies to find out their concerns about FINRA. That
said, I think it is important for the SEC to oversee that process
closely. I worry about transparency, too, and I have heard from
small firms that have concerns about their ability to be heard by
FINRA. So I think that is important.

We are seeing the number of small firms drop pretty dramati-
cally, and so one has to ask: Is that related to the fact that the reg-
ulatory burden is just not properly calibrated? But then you also
raise an important issue, which is we want to make sure that the
communication between FINRA and its regulated entities is such
that when someone sees something bad happening in the industry,
they can go and tell FINRA without being scared that that is going
to train FINRA’s attention on a firm that is fully compliant and
doing things well.

Senator ROUNDS. Do you think that atmosphere exists today?

Ms. PEIRCE. I worry that the atmosphere now is one just as you
described: You keep your head low, and you do your thing, and you
are not even willing to raise issues when you see real fraud hap-
pening.

Senator ROUNDS. Mr. Jackson.

Mr. JACKSON. Thank you, Senator. As we discussed in your of-
fice, I think it is important that the SEC take a prominent over-
sight role with respect to FINRA, and as we discussed, I am in par-
ticular interested in the part of your question that talks about
transparency. One thing that FINRA has been doing is collecting
important information and data on the degree to which stock-
brokers are engaged in fraud. And one thing that has come to light
very recently is that there are a number of repeat offenders in that
space, and I am not sure that FINRA has been transparent enough
in giving that information to investors so investors can tell the dif-
ference between a producer who can help them plan for their re-
tirement and somebody who is going to take their money.

So I think there is a lot of work to do in that area. But I am
also encouraged by Robert Cook’s leadership. I think he under-
stands this, sir, and if confirmed, I very much look forward to
working with you.

Senator ROUNDS. Thank you.

I think that the Department of Labor’s fiduciary rule is fun-
damentally flawed, and I firmly believe that this should have been
done at the SEC in the first place. I think you would have done



17

a better job and you would have understood the need of small in-
vestors.

In addition to the jurisdictional issues, this rule truly does hurt
that small investor by—most of them are going to get priced out
of the market based upon the DOL’s current fiduciary rule. Chair-
man Clayton has been active on this issue since starting at the
SEC. What are your views on the DOL’s fiduciary rule? And what
role do you believe the SEC should have in this space going for-
ward? I will begin with you, Mr. Jackson.

Mr. JACKSON. Thank you, Senator. Let me start by making clear
I agree the SEC should have an important role in the development
of these fiduciary standards. It is a natural area for the SEC to do
rulemaking. And I understand that presently the Chairman is
working with the Department of Labor and other regulators to de-
velop the SEC’s presence.

Without commenting too much on a matter that might come be-
fore me if I were confirmed, I want to say my own view is that
what is important in developing this standard is to make sure that
the market and investors have consistency. Senator, my concern is
that someday investors are going to think they have one standard
of protection for their retirement assets and another standard of
protection for their brokerage accounts. And I think that kind of
confusion is not only costly but does not let investors know what
they need to know about the protections that they have.

Senator ROUNDS. I am going to run out of time, but Ms. Peirce?

Ms. PEIRCE. I have concerns about the DOL’s rule as it is cur-
rently written. I am glad that calmer minds have prevailed and
people both at DOL and at the SEC are taking a look at it. I think
it is important to work with the States as well and try to get every-
one in a room to work together for the objective that everyone has,
which is to make sure that investors know the type of service they
are getting and that they have access to service.

Senator ROUNDS. Thank you.

Mr. Ryder, I am out of time, but I will ask one question for the
record, but I will submit it to you for the record if that is OK with
the Chairman. I think you will do a fine job, sir.

Mr. RYDER. Thank you.

Senator ROUNDS. Thank you.

Chairman CRAPO. Senator Cortez Masto.

Senator CORTEZ MASTO. Thank you. I am over here at the chil-
dren’s table.

[Laughter.]

Senator CORTEZ MASTO. I appreciate it. I am a new Senator from
Nevada. I appreciate the conversation we are having here today,
and, Mr. Jackson, I just wanted to follow up, and Ms. Peirce, on
some of the conversation that I have heard already from Senator
Brown and some others with respect to individual executive ac-
countability and what that should look like at the end of the day.

Ms. Peirce, what specific steps would you take to bolster execu-
tive accountability? I have heard you having this conversation, but
what would you actually do when it comes to executive account-
ability and making sure that the SEC is doing the enforcement
necessary?
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Ms. PEIRCE. I think a lot of it really does come down to specific
cases and asking questions when you get a settlement that only in-
volves a company pushing and saying “why are we settling only
with the company without individuals being involved?” Because it
really is a case-by-case issue.

Now, we have to be able to prove the case, obviously, against the
individual, but I am worried that too often we are just seeing set-
tlements that are using shareholder money to take the focus off the
executives.

Senator CORTEZ MASTO. Thank you.

Mr. Jackson.

Mr. JACKSON. Thank you, Senator. My own view about this is
that there are two things we should be thinking through.

First, to what degree is the SEC pursuing the enforcement ac-
tions that it can against individuals? And I agree with what has
just been said that we could focus on not only settlements with cor-
porations, but also the individuals who are responsible. And I think
it is terrific to ask that question.

But I would back up, Senator, and ask a broader question, which
is: Do we have the law we need, does the SEC have the tools it
needs to bring those cases successfully? Because the standards of
proof are extremely high, the cases can be difficult to make, and
I am wondering whether the law that we have is the law that we
need to hold individuals accountable. And that is something I
would very much look forward to working with this Committee and
you and your staff on, updating that law to make sure that individ-
uals can be held accountable when things go as wrong as they did
in the financial crisis.

Senator CORTEZ MASTO. I appreciate those comments, because
my next question kind of fits right into that, and you are familiar
with the Yates memo, and I specifically am concerned. When I
asked Mr. Clayton about the Department of Justice potentially
withdrawing the Yates memo from the previous administration, he
really could not comment on the potential impact on the SEC’s en-
forcement program. As you know, this memo outlines six key steps
prosecutors should take to strengthen the pursuit of individual cor-
porate wrongdoing, and news reports indicate that the Attorney
General, Attorney General Sessions, may rescind the memo or
scale it back.

So if confirmed to the SEC, will you commit to redoubling efforts
to hold individuals accountable for corporate wrongdoing, even if
the Department of Justice backs away from the previous adminis-
tration efforts? Ms. Peirce.

Ms. PEIRCE. Yes, the SEC is an independent agency and has its
own enforcement agenda to pursue, and an important part of that
is looking at individuals. So I will commit to looking at individuals.

Senator CORTEZ MASTO. Thank you.

Mr. Jackson.

Mr. JACKSON. I agree with Ms. Peirce, and I share that commit-
ment. The SEC is an independent agency, and whatever the De-
partment of Justice does, I think it is important that the SEC re-
double its commitments to enforcement and, in particular, holding
individuals accountable. So, yes, Senator, I will commit that to you
today.
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Senator CORTEZ MASTO. I appreciate that.

Arbitration clauses, Ms. Peirce, you have written critically about
the CFPB’s rule limiting forced arbitration clauses. As we know,
this rule will give consumers a choice as to whether they want to
resolve disputes with financial companies through a rigged arbitra-
tion system or have their day in court. Your claim is that the
CFPB’s rule should be repealed and the market can solve this prob-
lem. If consumers do not like the clauses, they simply can refuse
to do business with companies that use them.

But let us take the two recent examples that we have talked
about. With the Equifax data breach impacting 145 million Ameri-
cans’ personal data, the company initially included a forced arbitra-
tion clause in its identity theft protection service, only removing it
after tremendous public outcry. Meanwhile, other credit reporting
agencies still use these clauses, and Equifax still even uses such
restrictions in it general terms of service. Wells Fargo continues to
maintain in court that forced arbitration clauses apply even to fake
accounts that consumers never even requested in the first place.

Can consumers ask to be deleted from credit reporting agencies’
data bases if they do not like their arbitration clauses? They simply
just cannot walk away. And this is data that they do not nec-
essarily own, even though it is their personal information. What
rights do they have to vote with their feet when Wells Fargo tries
to enforce such a clause on a fake account or Equifax does the
same thing with data that is really not their own?

So I am curious how you can make that statement and what
your actions would be into looking at forced arbitration clauses as
SEC Commissioner.

Ms. PEIRCE. So credit reporting agencies are not regulated enti-
ties of the SEC, but in general, arbitration can work well for peo-
ple, but, obviously, the circumstances around it matter. So if I were
at the SEC, I would be happy to work with staff and my fellow
Commissioners to consider arbitration as it comes up. But I do
think that arbitration in general can be actually more beneficial
than class-action litigation. Treasury issued a report yesterday, I
think, talking about that. So I think it is important to look at the
evidence.

Senator CORTEZ MASTO. So you would be willing to study it as
an SEC Commissioner, forced arbitration clauses and the impact
they have on individuals who are really entering into adhesion con-
tracts that do not really have the ability to walk away from if they
need service?

Ms. PEIRCE. As that issue comes up on the SEC’s agenda, but,
as I said, the SEC would not be looking at something like the cred-
it reporting agencies, which are outside its purview.

Senator CORTEZ MASTO. My time is running out, and I appreciate
your comments.

Mr. Jackson, is this something that you think the SEC would be
willing to study or take a look at or has a role?

Mr. JACKSON. I think it should, and let me just say, Senator, that
this issue is going to come up again because, increasingly, compa-
nies are including mandatory arbitration provisions with respect to
shareholder lawsuits against them. And to the degree that these
kinds of provisions come up and shareholders are asked to go
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through arbitration instead of litigation, I will have real questions
about the degree to which we are protecting those shareholders. To
me, Senator, what is puzzling about that development is we al-
ready have some law, the Private Litigation Securities Reform Act,
that increases the burdens of proof and tries to deal with nuisance
litigation. And, more generally, Senator, I do not have the sense
that what we have in corporate America is too much accountability.
So for me, I would be skeptical of those clauses, and I want to take
a close look at them.

Senator CORTEZ MASTO. Thank you. I notice my time is up.
Thank you for your indulgence.

Mr. Ryder, I have no doubt you will do an incredible job. I appre-
ciate all three of you, really, and your willingness to serve in public
service, so thank you. And welcome to your families as well.

Chairman CRAPO. Senator Kennedy.

Senator KENNEDY. Thank you, Mr. Chairman.

Mr. Jackson, I listened to your comments about everyday inves-
tors and transparency, and I agree with you. Have you ever bought
a stock?

Mr. JACKSON. Yes, sir.

Senator KENNEDY. Before you buy, did you read the prospectus?

Mr. JACKSON. Well, I reviewed all the disclosures. It was a com-
pany that had gone public some time ago, but I read all the rel-
evant disclosures, yes.

Senator KENNEDY. No. Did you read the prospectus?

Mr. JACKSON. I do not recall in that particular case, but gen-
erally I would want to know all the things disclosed, both in the
prospectus and the more recent disclosures.

Senator KENNEDY. All right. Have you ever bought a bond?

Mr. JACKSON. Yes, sir.

Senator KENNEDY. Did you read the prospectus?

Mr. JACKSON. No. In that case, I do not think so, sir.

Senator KENNEDY. OK. Ms. Peirce, have you ever bought a stock?

Ms. PEIRCE. I am a mutual fund investor because I realize my
limitations.

[Laughter.]

Senator KENNEDY. Before you bought the mutual fund, did you
read the prospectus?

Ms. PEIRCE. I did not read the prospectus before I bought the
mutual fund, I will admit.

Senator KENNEDY. I guess my question is: What is the point? I
mean, I believe in disclosure. And we all talk about everyday peo-
ple and ordinary investors. But yet we have made the disclosure
documents inaccessible.

Now, you are both well-educated, intelligent people, presumably
sophisticated investors. You are going to be on the SEC. I mean,
what is the point of a prospectus if nobody is reading it?

Ms. PEIRCE. I mean, I think you make an excellent point, which
is that especially for things like mutual funds, where it is a retail
investor audience that you are going for, it is important to have
documents that are tailored for them to read. Now:

Senator KENNEDY. Well, I know I am making a good point. What
are you going to do about it on the SEC?
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Ms. PEIRCE. Well, I think that that is an issue that—for example,
the Investor Advisory Committee is a relatively new addition, a
Dodd—Frank addition to the SEC, and I think it can be very useful
in helping the Commission figure out what kind of disclosure is
needed, and also there is more—the SEC is making a greater effort
to do investor testing and things like that. And I think that there
is real promise there.

Senator KENNEDY. Well, I can save some time on the investor
testing. The lawyers have made the prospectus meaningless. People
do not read them. OK? There is your poll. I do not know anybody
who reads it. I am not saying we should not have disclosure. We
need more disclosure. But what we are doing is not working.

Ms. PEIRCE. I fully agree that we need to revisit disclosures to
find out what we can do to make it work.

Senator KENNEDY. I mean, it looks to me like the only people
benefiting are the lawyers. You used to be at Wachtell Lipton. I bet
you all charged—I am not saying—look, I believe in free enterprise.
But, I mean, what do you pay a law firm to put together a pro-
spectus?

Mr. JACKSON. I am sure it is expensive, Senator.

Senator KENNEDY. Yeah. That has always bothered me that the
SEC always talks about disclosure, and what I think the SEC does
in many cases is undermines it.

Let me ask you this: Can we agree, Mr. Jackson, that the reces-
sion from 2008 was probably the worst we have had since the
Great Depression?

Mr. JACKSON. Yes, sir.

Senator KENNEDY. How many people went to jail—well, let me
strike that. What caused it?

Mr. JACKSON. Well, Senator, it is complicated.

Senator KENNEDY. How about giving me a one-sentence answer?
I do not mean to be rude, but I try to stay—how about this: greed?
Would you agree with that?

Mr. JACKSON. I would agree that was an important factor, Sen-
ator, absolutely.

Senator KENNEDY. All right. How many people went to jail?

Mr. JACKSON. In terms of high-profile, important accountability
convictions, I do not think there are any, sir.

Senator KENNEDY. Did the SEC take a lead in trying to hold real
people with beating hearts who were greedy, did the SEC do any-
thing to make them accountable?

Mr. JACKSON. Well, sir, they did bring some cases in this area,
but as you point out, there were no successful convictions at the
highest possible levels of corporate management. And if you are
asking, sir, did we do enough to hold those people accountable,
then, Senator, the answer is no.

Senator KENNEDY. Ms. Peirce, do you think anybody broke the
law on Wall Street in 20087

Ms. PEIRCE. Certainly.

Senator KENNEDY. And how many went to jail, again? I forgot.

Ms. PEIRCE. Yes, I mean, individual accountability is impor-
tant

Senator KENNEDY. Well, where was the SEC? You could not have
found them with a search party. Where were they?
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Mr. JACKSON. Well, Senator, as I say, the SEC did bring impor-
tant cases in that area, but if you are unsatisfied
Senator KENNEDY. And you can count them on this hand.
Mr. JACKSON. Sir, if you are unsatisfied

Senator KENNEDY. Missing a couple of fingers.

Mr. JACKSON. If you are unsatisfied, sir, with the job the SEC
did in holding those people accountable for the devastation of that
crisis, so am 1.

Senator KENNEDY. I mean, we all give lip service to everyday
people and transparency, but when it counted, uh-uh.

I am over my time, but only by 30 seconds. That is a record.

Chairman CRAPO. And I appreciate that.

Senator Heitkamp, see if you can beat his record.

Senator HEITKAMP. You know, I am going to follow up on his line
of questioning because I think it is critical. We certainly hope those
fund managers are reading the prospectus. And we certainly need
to make sure that the information is made more accessible in terms
of summary data with background information. And so that can be
a big challenge for you guys. But I am sure as a general matter
you guys need to know if you share my belief that the quickest way
to provide a deterrent from insider trading or all kinds of nefarious
bad acts is send someone to jail, right?

Mr. JACKSON. Absolutely, Senator. Enforcement, especially in
that area, is absolutely critical.

Ms. PEIRCE. Yes, I mean, sending people to jail is certainly a de-
terrent.

Senator HEITKAMP. Yeah, I think there is this sense that people,
especially in white-collar crime, there is this sense that if you give
someone a big fine—but frequently the profits exceed the fine and
the fine is inadequate to deter behavior, and we need to see people
go to jail. And if we have got a problem, as I think we do with the
mens rea qualification or standard for proof of intent, then we need
to fix that. And we expect advice from the SEC on how we can do
that. I think I talked about this with both of you when you were
in my office.

I just wanted to get a couple things on the record. As you know,
Senator Heller and I pushed and were successful in getting some-
thing called the “Small Business Advocacy Act” passed. Now that
the SEC has an obligation to put a small business advocate into
policymaking at the SEC, I want to know, if confirmed, do I have
your commitment to move quickly to set up the new office and ap-
point that advocate with a background that understands the cap-
ital formation crisis that is facing middle America? Do I have your
commitment?

Ms. PEIRCE. Yes, I think it is extremely important to get that
voice at the SEC.

Mr. JACKSON. In a word, Senator, yes.

Senator HEITKAMP. OK. Thank you. And can I also get your com-
mitment that you will work to ensure that the Commission ap-
points individuals to the Advisory Committee who understand the
specific challenges of rural startups in the United States of Amer-
ica?

Ms. PEIRCE. Yes.
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Mr. JACKSON. Absolutely. I think the SEC needs to cast a wide
net and make sure that those kinds of individuals are in those po-
sitions so we can really find out what those challenges are and we
can address them.

Senator HEITKAMP. This whole bill was never about checking a
box and saying look what great thing we did for small business.
This is about changing the culture of the SEC as it relates to small
business, and so I am glad to have your commitment that you will
take that effort very seriously.

Under the Model Business Corporation Act Section 8.42(b), there
is a passage that I think is very instructive: “for purposes of estab-
lishing knowledge within a corporation of material violations of law
or bad behavior.” The passage covering fiduciary obligations reads
you “must report certain matters to others in the company, includ-
ing any business information within your sphere of responsibility
that you know or have reason to believe to be significant, or con-
cerns actually or probably material violations of the law.”

To my knowledge, not one State has adopted this model guidance
into law. Would a more robust duty-to-report requirement such as
the one proposed by MBCA with associated criminal fines and pen-
alties help force material information up the chain of command to
the board and top executives within a corporation?

Ms. PEIRCE. That does seem to be more of a State-level issue
than an SEC issue, but I think that there are some changes that
have happened. I think the whistleblower changes in Dodd—Frank
also have the effect of helping to force stuff up the chain. So I am
hopeful that we will see better compliance.

Mr. JACKSON. I do think, Senator, the whistleblower part of the
Dodd-Frank law has been important in this respect. What I would
like to do, if I have the honor of being confirmed, is learn more
about how we can encourage that information to get up the cor-
porate chain, whether it is

Senator HEITKAMP. I do not want to just encourage it, because
everybody agrees it should go up the chain. I want to mandate it,
because I am tired of executives saying, “I did not know,” “Not my
business,” “Did not look, not my business.” And we absolutely need
to change the culture at the top. And we have tried over and over
and over again various iterations of forcing this information up the
chain only to be unsuccessful. And so let us not pass the buck to
State organizations. Let us just sit down and figure out how we are
going to get this accountability at the very highest level of cor-
porate America moving forward.

Thank you, Mr. Chairman.

Chairman CRAPO. Thank you, and almost totally on time.

Senator Scott.

Senator SCOTT. I will try to reverse that trend, Mr. Chairman.
Thank you very much.

[Laughter.]

Chairman CraPO. I have a gavel.

Senator SCOTT. Yes, sir. That is a warning.

Good morning. Thank you, folks, for being here this morning. 1
will say to Ms. Peirce and Mr. Jackson your answer to Senator
Rounds’ question on the fiduciary was a very important answer,
and I thank you for your answer. There is no doubt that there is
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an important opportunity for the SEC to coordinate with the DOL
as well as State insurance regulators during this 18-month win-
dow, because in South Carolina the average person who is close to
retiring only has 1 year of income in their retirement account. So
the importance of opening the door for more financial experts to
come into households and provide expertise so that those retirees
have a chance to use their limited resources in the most effective
way cannot be overemphasized. So I appreciate both of you being
informed, educated, and, frankly, motivated about making a dif-
ference in that space. So thank you both for your answers. I was
going to ask that question.

Ms. Peirce, I have a different question. You have written about
Government regulations that make it nearly impossible for new
credit rating agencies to enter the market. I am concerned anytime
the Government hinders competition. How can the SEC help
change this dynamic, especially with investor guidelines?

Ms. PEIRCE. It is a problem, I think, especially in an area where
we have seen the damage when you only have a few large credit
rating agencies. So I think that the SEC needs to be willing to
work with the credit rating agencies, the smaller agencies, to help
them to comply with the rules. And then in terms of investor guide-
lines, those are private, so it is difficult for the SEC to intervene
and force that change. But I think if the SEC allows new credit rat-
ing agencies to come up and start, then it is more likely those in-
vestor guidelines will change over time.

It is important that all of the NRSRO ratings be removed from
regulations and statutes. I think that is the start to then getting
the investor guidelines to change.

Senator SCOTT. Thank you.

Mr. Ryder, we have given you too much time off this morning,
so I want to ask you a very important question. There are 10,629
jobs held by South Carolinians because of our $2 billion-a-year
scrap recycling industry. I have got folks from Spartanburg to Clin-
ton to Cayce and all the way to the coast in South Carolina sitting
on millions of dollars of mutilated coins the Mint will not accept.
Is reinstating the Mint Mutilated Coin Redemption Program some-
thing you will be working on?

Mr. RYDER. Yes, sir. It is a program that was suspended in 2015,
for good reason. They needed to review the program. It had been
in operation for quite a number of years.

Senator SCOTT. Yes.

Mr. RYDER. And they are currently on track to have a new set
of rules hopefully introduced by the end of this year.

Senator SCOTT. Thank you. On behalf of 10,629 folks in my
State, we appreciate that.

Mr. Jackson, some believe that the balance between corporate
management and shareholders is tilting too far in one direction.
Chair Clayton seems to agree. Do current shareholder proposals’
resubmission thresholds further fair and efficient markets?

Mr. JACKSON. It is a very important question, Senator, so thank
you. What we are trying to do, as you point out, is strike a balance
between making sure corporate management can run the firm as
they see fit to maximize its value, provide jobs and growth; on the
other hand, make sure that they are held accountable, sir, for the
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decisions that they make by the owners of the company. And the
shareholder proposal rules are really shareholders’ best opportunity
to have a dialog with the company, to bring forth ideas and pro-
posals to management, almost always on a nonbinding basis, to
guide the management about what the shareholder thinks the right
next step for the company is.

My own sense is that, with respect to the resubmission proposals,
the SEC very well could and should take a look at whether repet-
itive proposals are furthering that goal. So I am someone who is
very focused on dialog between shareholders and management, and
I think as long as we can advance that goal but minimize the re-
petitive proposals that consume corporate management’s time and
cost, I think that would be a good way forward.

Senator ScOTT. Mr. Jackson, Ms. Peirce, Mr. Ryder, thank you
very much for your time.

Mr. Chairman, I yield back.

Chairman CRAPO. I appreciate that 13 seconds.

Senator Van Hollen.

Senator VAN HOLLEN. Thank you, Mr. Chairman. I thank all of
you for your testimony today, and I have some questions to start
out with for Mr. Jackson and Ms. Peirce.

There has been a lot of talk about insider trading, and when we
had a hearing on Equifax, one of the issues that came up is at
what point in time did they have an obligation to inform the public
about the hack that had taken place which could have an impact
on shareholder value? And that is a big issue of what triggers this
obligation and materiality. But there should be no dispute that
once a company reaches that decision, they have to inform the pub-
lic; they have to file an 8-K; that after that point in time, in my
view, they should not be engaging in trading their own stock. And
I know, Mr. Jackson, you have written about this. You have writ-
ten about the 8-K gap and shown that during this window of time,
the reality is that executives and insiders have traded, so far tech-
nically legally, and ended up getting a better deal for themselves
than would be available to a member of the public who is informed
about these developments.

Could you comment on that? Because we are working on some
legislation, bipartisan legislation, to address at least that window.

Mr. JACKSON. Thank you, Senator. Yes, you are right. This is an
area in which I have written before, and I am very concerned, sir,
that corporate management might be engaging in trading right be-
fore the announcement of a material public event, but after the
event has occurred. And I think this is a troubling pattern, and I
was delighted to hear Chairman Clayton at the last hearing say
that it really is good corporate hygiene for insiders not to be trad-
ing during this period.

Senator, I would very much look forward to the opportunity to
work with you and your staff on the legislation you described. I
cannot understand the case, candidly, Senator, for why insiders
should be trading right before they are about to announce impor-
tant news to the public.

Senator VAN HOLLEN. Right. Ms. Peirce, would you agree? You
had an exchange a little while ago with the Ranking Member
about, you know, what triggers materiality and who makes that de-
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termination. But, clearly, once a company has made the determina-
tion that they have an obligation to file an 8-K, doesn’t it make
sense to say that executives cannot engage in trading at that point?

Ms. PEIRCE. Yes, I mean, I thought that Professor Jackson’s work
on this point was really interesting, and I think there is some use-
ful work to be done in the area, and I look forward, if I am con-
firmed, to working with you and the other people working on this
legislation.

Senator VAN HOLLEN. Thank you.

Now, Mr. Jackson, you said that one of the purposes of, you
know, a company’s leadership is to “maximize value and to promote
growth and jobs.” And, clearly, if a company is making decisions
that are in the long-term interests of its long-term shareholders,
that is something that can promote growth as they make invest-
ments, whether in their workforce or other things, but we also have
a lot of short-termism. We have lots of examples where CEOs and
the top brass seem to make decisions that benefited them at the
expense of the long-term interests of the corporation. And I am in-
terested in beginning to look at some of the incentives that are
under the jurisdiction of the SEC in that regard because we are
about to embark—we are embarked already on a big debate over
tax reform, and as you all may be aware, you know, the Depart-
ment of Treasury under Secretary Mnuchin removed from the
website something that had been there through Democratic and
Republican administrations about where the benefit of a corporate
tax cut goes, whether it is to workers or to the capital side, share-
holders, plus folks who benefit from stock buybacks. And it is going
to be a really important question.

What you have, I think, at your disposal are some tools that can
address this short-termism, and I wondered, starting with you, Mr.
Jackson, whether you can talk about issues with respect to CEO
compensation in the form of stock that might give them an incen-
tive to look to the long term, not simply short-term profits for
themselves.

Mr. JACKSON. Thank you, Senator. Yes, I think that is an ex-
tremely important issue, and we are all concerned, I think, about
what short-termism is doing to American companies and the econ-
omy more generally.

With respect to executive compensation, what I would say is I
think it is time for corporate managers who are worried about
short-termism to put their money where their mouth is, sir, and to
commit to hold the company’s stock over much longer periods of
time than they currently do, to show investors and communities
and employees that the decisions that they are making are long-
term decisions.

If that is their argument, Senator, if their argument is that we
really want to do the right thing for the long term, then it is hard
to understand why they do not want to hold the company’s stock
over the long term.

You mentioned buybacks, and if I could just add a point on that,
Senator, I share your concern that, to the degree that corporate
money might soon find its way back in the United States, if there
is some legislation on this point, you know, the previous research
on the last time we did this makes very clear that that money, the
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last time we had a tax holiday of this kind, was spent on share
buybacks. And I would be concerned that we have the right rules
in place governing stock buybacks to make sure that if that tax
change were to happen, companies are prepared and required to
explain to investors if they are going to use that money for
buybacks.

Senator VAN HOLLEN. Thank you. I see my time is up.

Mr. Chairman, if I could, just for the record, submit a Wall Street
Journal article describing what happened back in the earlier 2000s
when we had the tax holiday and which essentially confirms what
Mr. Jackson said, that that money essentially went to buybacks,
shareholders, and they actually cut their workforce. Thank you.

Chairman CraPo. Without objection.

Senator Cotton.

Senator COTTON. Thank you, Mr. Chairman. And congratulations
to each of you on your nomination.

Ms. Peirce, Mr. Jackson, I want to raise with you an issue I
raised with the Chairman a few weeks ago when he was here and
that we have also discussed, which is the audit treatment of small
broker-dealers. The Dodd—Frank Act requires broker-dealers to be
audited by a Public Company Accounting Oversight Board-reg-
istered accounting firm, even when they are small, even when they
are not introducing brokers, so they do not take custody of assets.
I find that a curious policy since the PC in PCAOB is “public com-
pany,” not “small firm.” It also, it should be said, takes away busi-
ness from small accounting firms in communities in States, all
across a State like Arkansas.

So starting with Ms. Peirce, could I get your thoughts on this
policy and what the SEC might be able to do, if anything, to give
our small broker-dealers as well as our small accounting firms a
little bit of relief?

Ms. PEIRCE. I think that the SEC in its oversight capacity of the
PCAOB can work with them to understand how they are approach-
ing their supervision of their oversight of broker-dealer auditors
and think about whether the scope of that requirement is appro-
priately tailored. I think, you know, in general, smaller entities
that are overseen by the PCAOB have a tough time, and so maybe
there are ways that we can help foster compliance to help them try
to be compliant rather than coming down on them for problems
without essentially forcing them out of the industry, because I
think that is the choice that a lot of them are making—that it is
just not worth it, so they just get out of that business altogether.
Maybe there is a way that we can work with them to foster compli-
ance.

Senator COTTON. Mr. Jackson.

Mr. JACKSON. Thank you, Senator. This broker-dealer auditing
program is relatively new, and we are learning some things about
it. And as you and I discussed, one of the things we are learning
}_s about the kinds of dynamics and costs when it comes to smaller
irms.

One opportunity I am wondering about, Senator, is whether or
not we can and should distinguish between custodial and noncusto-
dial broker-dealers for this purpose. I look forward to looking into
that. I would want to hear more about what the facts on the
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ground are. But I look forward to working with you and your staff
on making sure that those firms can engage in their business and
grow.

Senator COTTON. Thank you. I appreciate both answers, and 1
look forward to working together with you and the Chair and the
other Commissioners upon confirmation. I do not think there is a
question of less oversight or less disclosure. It is just a question of
smart oversight and recognizing the difference between, you know,
a small broker-dealer with a half dozen or a dozen employees and
a giant firm, likewise giant accounting firms and small accounting
firms.

I would like to now turn to the issue of the consolidated audit
trail for which the SEC has asked and just raise the question of,
you know, with the SEC’s data breach, with the data breach we
saw at OPM, is it smart for the SEC to be seeking this informa-
tion? What is the problem it is trying to solve? And is there away
that we could solve that without introducing new risks to sensitive
data? Again, we will start with Ms. Peirce and then go to Mr. Jack-
son.

Ms. PEIRCE. I do have concerns about anytime the SEC is col-
lecting data, I think it needs to ask: Do we need the data? What
are we going to use it for? And can we protect it? I am not con-
vinced that those questions have been answered to my satisfaction,
but, again, it is difficult to know that without being at the SEC and
understanding why they decided on such a broad scope of data. But
those are questions, if I were confirmed, that I would want to ask.

Senator COTTON. Thank you.

Mr. Jackson.

Mr. JACKSON. Thank you, Senator. I think it is important to re-
member why we began the consolidated audit trail program in the
first place, and it was really motivated by the flash crash and the
need to understand exactly what happened in those markets so we
can make sure it never happens again.

Now, I have the same question that Ms. Peirce just described. 1
am wondering what degree do we need personally identifiable in-
formation to solve that problem, and, sir, coming from the outside,
I do not know the answer to that question. SEC staff have been
working on it for years. I would want to get a better sense of what
they are thinking on that question and how well they feel they can
protect that PII before making any decisions. But I do think it is
important, sir, that we put the cat in place because flash crash is
something that we do not ever want to repeat, and we want to be
sure we can protect investors if something like that were ever to
happen again.

Senator COTTON. Thank you.

Mr. Ryder, this will be your second rodeo at the Mint, 25 years
on. What are the biggest changes that you have seen at the Mint
from when you were the Director 25 years ago?

Mr. RYDER. Well, coinage is pretty old, and it does not change
much. But at the Mint, I think some of the advances in manufac-
turing, some of the technology that is used in the industry has
been quite interesting. I hope to carry that tradition on and see
where we can take the Mint from a technology point of view and
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advance it to the next century and beyond. So I look forward to
that challenge.

Senator COTTON. Well, thank you very much for being willing to
serve again in a very specialized but very critical role.

Mr. RYDER. Thank you.

Senator COTTON. Thank you all.

Chairman CraPO. Thank you.

Senator Warren.

Senator WARREN. Thank you, Mr. Chairman.

The 2008 financial crash exposed serious problems in our securi-
ties markets, and in response, as part of the Dodd—Frank Act of
2010, Congress directed the SEC to issue new rules that would pro-
tect investors.

It is now 7 years later, and the SEC still has not completed more
than 20 of these required rules. Think about that. Seven years and
20 rules are still unfinished. The SEC has the worst track record
of all the financial regulators. And when the SEC recently released
its regulatory agenda for the upcoming year, it did not even include
most of these unfinished Dodd-Frank rules.

Now, Mr. Jackson, do you think it is all right that the SEC still
has not finished so many of the Dodd—Frank rules and apparently
has no plans to finish them anytime soon?

Mr. JACKSON. Absolutely not, Senator. My view is that those pro-
tections are critical to preventing the next financial crisis, to mak-
ing sure investors are protected, and I am especially concerned
about the executive compensation protections in Dodd—Frank that
are still today not the law.

Senator WARREN. Good. So we are going to come to those in just
a minute here. I just want to be clear on the record. If you are con-
firmed, will you make it a top priority to get these rules back on
the agenda and get them completed as soon as possible?

Mr. JACKSON. Absolutely, yes.

Senator WARREN. Thank you.

And, Ms. Peirce, same question. If you are confirmed, will you
make it a top priority to get these rules back on the agenda and
completed as soon as possible?

Ms. PEIRCE. I will work with the Chairman as he sets the agenda
to try to get the rules done that are not done. Obviously, sometimes
things come up that are not anticipated that have to take prece-
dence, but I will work with him to get the rules completed.

Senator WARREN. OK. I am a little concerned. The answer
seemed to be a little less definitive than Mr. Jackson’s because it
is the Chairman right now who set the agenda for next year, and
he has not even put the rules on the agenda for work.

Ms. PEIRCE. So I think it is important, if I am confirmed, to get
to the SEC and to talk with the Chairman to understand what is
motivating his decisions about what goes on the agenda. As I men-
tioned, often when you get inside an agency, you discover that
there are other priorities that you did not actually know about on
the outside. So I think it is important to remember that the agenda
has to follow where the risks really lie. And so, yes, getting rules
done that Congress has directed the agency to do is important, but
you also have to look at it in context of everything else that is hap-
pening at the agency.
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Senator WARREN. Well, Ms. Peirce, I just want to be clear. These
rules are not optional. It is not a set of rules that says Congress
said write these rules if you all feel like it or if it fits in your agen-
da. We passed a law requiring the SEC to write these rules, and
we did that because they matter.

For example, three of those unfinished rules relate to executive
compensation. One requires disclosures on why executives are paid
what they are paid. Another requires public companies to adopt
policies for clawing back compensation from executives. And a third
prohibits bank executives from receiving incentive compensation
that it could encourage the wrong kind of risk taking.

Study after study has shown that the chance to receive giant bo-
nuses pushed executives to take enormous risks in the run-up to
the 2008 crash, risks that blew up the whole financial system, and
we know it is still happening.

In the Wells Fargo fake account scam, executives pushed employ-
ees to open new accounts at all costs. Why? Because it made the
Wells’ stock price go up, and that put millions of dollars in the
pockets of the executives.

You know, the SEC was told to write these rules 7 years ago.
They are central to the SEC’s mission of investor protection. So I
want to ask the question why you think it is OK for the SEC to
continue to ignore them.

Ms. PEIRCE. Having been a staffer on this Committee, I do appre-
ciate the role that Congress plays, which is directing the SEC what
to do. And it is the responsibility of the SEC to implement the
rules that it has been directed to implement. But, again, part of the
reason that those rules are given to the SEC to implement is that
it thinks about it in terms of all of the priorities in order to protect
investors, facilitate capital formation, and uphold the integrity of
the markets. So, yes, it is an obligation of the SEC to do that, and
if I get to the SEC, it is something that I will want to under-
stand

Senator WARREN. My time is out here, so let me just ask this.
I just want to make sure to get it on the record. Do you believe
you have an obligation to complete these unfinished congressional
mandates from 2010 before any other discretionary rules or
projects?

Ms. PEIRCE. I cannot answer that question without

Senator WARREN. Well, I think that is an answer then. You
know——

Ms. PEIRCE. ——being at the SEC. The SEC is obligated to im-
plement rules that Congress tells it to implement, but I cannot tell
you in what order they are obligated to implement them.

Senator WARREN. Well, but it is supposed to implement the
rules. I do not care if you are a Democrat or a Republican. I do not
care if you love Dodd-Frank or you hate Dodd—Frank. The SEC is
required to follow the law. And if you believe in the American con-
stitutional system, you should demand that the SEC stop this law-
less behavior.

I am glad you are willing to do that, Mr. Jackson.

Thank you, Mr. Chairman.

Chairman CRAPO. Senator Tillis.
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Senator TiLLIS. Thank you, Mr. Chairman. Welcome to all of you
and congratulations on your nomination.

Mr. Ryder, I am going to ask you the first question, but before
I do, I am going to ask Ms. Peirce and Mr. Jackson to think about
their answer. One of the things I want you all to do, if you take
a look at the mission of the SEC as protecting investors, maintain-
ing a fair, orderly market, facilitating the capital formation, and
enforcement. So I would like for you all to talk about your critical
assessment of the SEC, whether or not the ratios are right in terms
of fulfilling that mission. I will give you a chance to think about
that.

Mr. Ryder, I have always believed that silence is consent, so the
fact that you have not gotten many questions makes me think you
are going to do just fine with your confirmation, so you should con-
sider that a good thing.

I just have one question for you, and it really has to do with the
future of the Mint. You are right, coinage is kind of old or long-
serving, but the world is changing. I was thinking the other day,
I was at a convenience store, and 20 years ago I would have never
pulled out a credit card to make a $2.50 purchase because at the
time people would think you just did not have $2.50, that you could
not afford it. Now it is completely inverted. I mean, people that
carry crash are crazy. I am not one of them, and let any burglars
hear that.

But where do we go from here? When you start talking about al-
ternate payment methods, first we have got counterfeiting. I want
you to talk a little bit about that because I know you have some
expertise in that area, anti-counterfeiting, I should say. But then
where do we go, I mean, what do we do in terms of the future of
coins and dollars? And what does it look like 10, 20, 30 years from
now based on the nature of the way people settle payments today?

Mr. RYDER. Sure, Senator. Thanks for the question. First of all,
I do not think currency is going anyplace anytime soon. I think it
is going to be around for quite some time. It may be in a different
form, but I think what you see is

Senator TILLIS. And I am getting to the form part.

Mr. RYDER. And the dollar bills or the dollar coins or the dif-
ferent forms of the currency, I think they are going to be around
for a while.

In the coinage industry, that may change with the use of credit
cards and so on and so forth, and the vending machines, but the
technology that is used to accept those products is also changing
because the technology is changing. It gives you a better oppor-
tunity to do things that might be a bit more modern, up-to-date.

Senator TILLIS. And just because I want 2 minutes for 1-minute
responses from each of the other two nominees, what is the top pri-
ority in terms of an additional role that you all will play in anti-
counterfeiting?

Mr. RYDER. I think anti-counterfeiting is something that is be-
coming to be a critical issue. With coinage specifically, the bullion
side of the house, with the counterfeitings that are coming out of
China and elsewhere that are exceptionally good, I think tech-
nology there has to be developed and implemented within the
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United States Mint, and that is something I look forward to work-
ing on.

Senator TiLLIS. OK. And, Ms. Peirce, I asked a question before.
I will not be able to do a lot of follow-ups, but give me an idea of
your critical assessment of the SEC today and with respect to their
mission, whether the ratios and the actions are, in your opinion,
just you get confirmed, you want to continue the status quo or not.

Ms. PEIRCE. I think the three parts of the mission too often are
thought about as separate parts when they are really interrelated
and complementary. So you cannot protect investors if you do not
give them investment opportunities. You cannot protect investors if
your markets are not working the way they should. And so, unfor-
tunately, I think the SEC has too often taken the view, a very pa-
ternalistic view of how to protect investors, which is to limit their
options and make sure that nothing bad happens. Instead, I think
we should think about investors having access to a portfolio of good
investments, because it really is not—you should not think about
it—a finance professor would tell you do not think about it on a
company-by-company basis. Think about it across a portfolio of
companies and give investors access to a broader array, and also
make sure that you are allowing companies of all sizes to take ad-
vantage of the market. So we may need to make adjustments in
order that small companies are better able to access capital.

Senator TILLIS. Mr. Jackson, do you disagree with any of that?

Mr. JACKSON. Thank you, Senator. I think Ms. Peirce has quite
aptly described a lot of the challenges the SEC faces, but I want
to be clear about something, sir. I think the critical question for
me, if I am confirmed, will not just be about what the SEC is fo-
cused on. It will get the focus on making sure that the SEC uses
all the resources Congress has put at its disposal. Let me give you
an example of what I have in mind.

There is a wonderful and very deep source of market data that
the Enforcement Division has at the SEC. It is a critical resources
that Congress has helped to fund, and it occurs to me, sir, that
other divisions at the SEC should be using and have access to
those data. In other words, we should try to keep the SEC from be-
coming too siloed an organization and instead work together across
divisions, as Ms. Peirce described, to achieve all the parts of its
mission.

So I would look forward to working on that, sir, if I were con-
firmed.

Senator TILLIS. Thank you, Mr. Chair.

Chairman CraPO. Thank you.

Senator Schatz.

Senator SCHATZ. Thank you, Mr. Chairman.

Thank you for your willingness to serve. I have a question for
Ms. Peirce and Mr. Jackson. A few weeks ago, I asked a question
of the Chairman about the disclosures related to severe weather,
and I pointed out that there are troubling examples of publicly
traded companies that are essentially throwing up their hands and
saying because the risk of climate change and severe weather is
hard to predict or quantify, we are going to just assume that there
is no risk. And I want to read to you an example from Valero Ener-
gy’s 10-K filing from 2016, and I quote: “Some scientists have con-
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cluded that increasing concentrations of GHG emissions in the
Earth’s atmosphere may produce climate changes that have signifi-
cant physical effects, such as increased frequency and severity of
storms, droughts, and floods and other climatic events. If any such
effects were to occur, it is uncertain if they would have an adverse
effect on our financial conditions and operations.”

And then, at the end of August in 2017, Hurricane Harvey, one
of the strongest Atlantic storms in history, shuttered 20 percent of
the U.S. oil refinery industry and shut down over a third of
Valero’s refining capacity over a week. These closed Valero refin-
eries usually produce 1.1 million barrels a day.

And so my question, and I will start with Ms. Peirce, is: Risk is
risk, whether it is cybersecurity risk, whether it is political risk,
whether it is regulatory risk, or whether it is the risk of severe
weather. Do you commit to making sure that the Division of Cor-
poration Finance holds companies accountable for adequately dis-
closing all risk, including the risk of severe weather?

Ms. PEIRCE. Yes, I mean, I think companies need to be thinking
of a broad array of risks, and that includes cybersecurity and
weather, as you described. And I think it is helpful to have Corp.
Fin. looking at disclosures across industries so they can get an idea
of a company’s ability to disclose particular types of things. You ob-
viously do not want to have speculation in disclosure documents,
but you do want shareholders to have a real sense of the whole
array of risks that companies face.

Senator SCHATZ. Thank you.

Mr. Jackson.

Mr. JACKSON. Thank you, Senator. As we were discussing earlier,
materiality really is the touchstone of the securities laws and the
disclosure mandates. And one of the things that we think about
when we wonder about whether something is material is whether
shareholders are interested in it, whether that is something that
shareholders are focused on. And so more and more, shareholders
are pressing companies to better understand these risks, and that
signals to me that this might be something increasingly important
that we need to make sure these companies come forward with dis-
closures on.

So I would very much hope that Corporation Finance is thinking
about those questions, and I think it is important to point out that
in that back and forth between the Division of Corporation Finance
and a company, they really should be pressing and making sure:
Have you thought through whether you have material climate risk?
And if the answer is yes, sir, that should be disclosed.

Senator SCHATZ. Thank you, and I will stay with you, Mr. Jack-
son. The question is on stock buybacks. Since the SEC issued Rule
10b-18 in 1982, which effectively removed barriers to stock
buybacks, the amount of money companies have put into stock
buybacks has ballooned to over $700 billion in 2016. Companies
have choices when they decide how to spend their extra cash, and
more and more they choose not to spend it on their workforce, on
capital investments, or R&D. When they have extra cash, they im-
mediately pass it on to shareholders. This is not a good thing for
these companies or for the economy.
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Looking at the performance of companies on the S&P 500, we see
that companies that spent the most on shareholder payouts under-
performed companies with the highest spending on capital invest-
ments and R&D. We may wonder what has happened to produc-
tivity in our economy, but I think the answer, at least partly, has
to do with the choices that the SEC made.

Do you think that the enormous scale of stock buybacks is a
problem for economic growth and the economy generally?

Mr. JACKSON. Senator, I am worried—I think you are right to
raise the concern—that what is happening with buybacks is compa-
nies are consistently choosing not to invest in their employees, in
their communities, in the future, and I——

Senator SCHATZ. Just in the interest of time, for both of you, are
you willing to reconsider that rule passed, which obviously precip-
itated a golden age of buybacks? And I have 30 seconds, so I will
start with you, Mr. Jackson.

Mr. JACKSON. Absolutely, sir.

Senator SCHATZ. Ms. Peirce.

Ms. PEIRCE. I am willing to look at the rule, which has been on
the books for a while, and so it could be looked at again.

Senator SCHATZ. Thank you very much.

Chairman CRAPO. Thank you very much, Senator Schatz, and
that does conclude the questioning.

Before I conclude, although I will wrap up the hearing, I want
to again thank each one of you for agreeing to attend and partici-
pate in today’s hearing and your willingness to serve our country.
You are strong candidates, and I believe you will all have the sup-
port of the Senate to move into your positions and be confirmed.

For Senators, all questions for the record need to be submitted
by Thursday, close of business, and for our witnesses, responses to
those questions we ask be due by Monday morning. So you will
have a little bit of work to do, assuming that there are questions.
Usually there are some, and usually they are not overwhelming.
But we ask you to get them to us on Monday morning if you can.

With that, this hearing is adjourned.

[Whereupon, at 11:42 a.m., the hearing was adjourned.]

[Prepared statements, biographical sketches of nominees, re-
sponses to written questions, and additional material supplied for
the record follow:]
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PREPARED STATEMENT OF DAVID J. RYDER
To BE DIRECTOR OF THE UNITED STATES MINT

OCTOBER 24, 2017

I would like to first introduce my family who are joining me here today. My wife
of 35 years Monie, our son Nick, and our daughter Caroline Ryder.

Thank you, Mr. Chairman, Senator Brown, and distinguished Members of the
Committee for allowing me to appear before you today. Mr. Chairman, my siblings
and I still own a small piece of land outside of McCall, so I do my best to get out
to Idaho at least once a year to visit family and spend a little time enjoying all that
the great State of Idaho has to offer.

First, I must say that I am honored that President Trump has nominated me to
serve as the 39th Director of the United States Mint.

As you are aware, in 1992, I was nominated by President George H.W. Bush to
be the 34th Director of the Mint. I received a recess appointment at that time and
served for a period of 14 months.

When I left the Government in 1994, I became a partner with Secure Products,
a new venture spin-off from the Sarnoff Corporation in Princeton, NJ, formally the
central research laboratories for the RCA Corporation. Our mission was to develop
advanced anti-counterfeiting technology solutions to be primarily used in currency
and branded products. After a successful 13 years in business, the Honeywell Cor-
poration acquired Secure Products in 2007. The ensuing 10 years was spent with
Honeywell as their Global Business Development Manager and Managing Director
for Currency.

In my role at Honeywell, I worked with Government agencies and central banks
around the world to address currency issues. Interestingly, one of my last duties
while at Honeywell was a joint project with The Royal Mint of the United Kingdom
where we assisted them in the development of the new U.K. One Pound Coin, which
was introduced earlier this year. This new circulating coin is considered to be the
most advanced and secure coins in circulation today.

If confirmed, I would like to make education one of my focal points at the Mint.
As the 34th Mint Director, we introduced an initiative called the Money Story. The
goal of this initiative was to educate the youth of this Nation on the history of
money, both coinage and paper currency, via a teacher’s curriculum and video co-
developed by the U.S. Mint and the Bureau of Engraving and Printing. This packet
of information was made available to all teachers for use in the classroom. Teaching
our youth early on how to collect coins and other numismatic products, as well as
how to start saving their hard-earned money, helps lay the foundation of the impor-
tance of money. Over the years, the Mint has continued this excellent tradition via
various education tools which are located on their website.

Having worked in the currency industry for the past 25 plus years, I have devel-
oped a strong operational and technical understanding of this tight-knit industry.
I respect the men and women who dedicate their lives to this industry. During my
time with Secure Products and Honeywell, I was afforded the opportunity to visit
and work with many private and Government currency manufactures here in the
United States, as well as around the world. I will bring to the Mint Director position
a strong understanding of the industry and many of the challenges it faces.

If confirmed, it would be an honor to once again serve in our Government and
work with this Committee. The U.S. Mint has an impressive history and I look for-
ward to becoming part of that history again. As in all businesses, I am sure the
Mint has challenges to address. I look forward to facing these challenges while at
the same time fulfilling its mission.

Thank you.
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| STATEMENT FOR COMPLETION BY PRESIDENTIAL NOMINEES |

Name:

Ryder David Jerome

Position to which nominated: Director of the United States Mint

Date of nomination:

Date of birth: 10/14/1955 Place of birth: Billings, Montana
Marital Status: Married Full name of spouse: Margaret Mary Ryder
Name and ages of children: Nicholas William Ryder (30)
Caroline Murphy Ryder (27)
Education: Dates Degrees Dates of
Institution attended received degrees
Boise State University 1974775 None NA
Honors List below all scholarships, fellowships, honorary degrees, military medals, honorary
and awards: society memberships and any other special recognitions for outstanding service or
achievement. .
+  United States Department of the Treasury Meritorious Service Award
* Honeywell Specialty Products Achievement Award
+ Honeywell Performance Materials and Technology Presidents Club Award
* European Patent Specification Award # EP 2 272 504 B for Machine
Readable Security Elements and Products Containing Them
Memberships: List below all memberships and offices held in professional, frateral, business, scholarly,

civic, charitable and other organizations.
Organization Office held (if any) Dates

NIA
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Employment record:  List below all positions held since college, including the title or description of job, name
of employment, location of work, and inclusive dates of employment.

HONEYNEL!. Performance Hmrials andTechnologlas Amnﬂcaﬁon'recanologm

~ Plalna N

SECURE PRODUCTS

President and CEQ
Summit, NJ

UNITED STATES DEPARTMENT OF THE TREASURY
M

Deputy Treasurer of the United States
Washington, DC

OFFICE OF THE VICE PRESIDENT OF THE UNITED STATES
Deputy Chief of Staff
Washington, DC

TCOM SYSTEMS, INC.
Director of Operations
Washington, DC

OFFICE OF THE VICE PRESIDENT OF THE UNITED STATES
Assistant to the Vice President & Director of Advance

Washington, DC

UNITED STATES DEPARTMENT OF COMMERCE
Commissioner General of Section - Director of U.S. Pavilion

Lousiania World Exposition
New Orleans, LA

OFFICE OF THE VICE PRESIDENT OF THE U.S.
Deputy Director of Advance

Washington, DC
UNITED STATES DEPARTMENT OF ARGICULTURE
Washington, DC
REAGAN/BUSH FOR PRESIDENT
Volunteer
Alexandria, VA
FLOOR BROKERS ASSOCIATES - NY COMMODITIES EXCHANGE
New York, NY

{Nov. 07- Resgined 5/15117)

(Feb. '94 - Nov. '07)

(Jan. 80 - Feb. '94)

(Jan. '89 - Jan. '90}

(Dec. 85 - Nov. '88)

(March '85 - Dec. '86)

(April 83 - Feb. '85)

{April '82 - March '83)

(Feb '81 - April '82)

{0ct 79 - Nov '80)

(April 'T7 - Nov '79)
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AMERICAN FREEDON TRAIN

Operations
Falls, Church, VA

Government
experience:

(Oct 75 - March '77)

List any experience in or direct association with Federal, State, or local governments,
including any advisory, consultative, honorary or other part time service or positions.

Directed Vice Presidential Advance operations for Richard B. Cheney’s visits to Afghanistan from

2005 to 2007.

Deputy Director of Operations, 2004 Republican National Convention

Directed Advance Operations for the 2002 NATO Rome Summit for President George W. Bush
Deputy Director of Operations, 2001 Republican National Convention.

Director of Operations, 1988 George H.W. Bush Presidential Transition Team

Director of Operations, 1988 Republican National Convention for Vice President Bush

Published
Writings:

Political
Affiliations
and activities:

Political
Contributions:

Qualifications:

Future employment

relationships:

List the titles, publishers and dates of books, articles, reports or other published materials
you have writlen,

N/A

List memberships and offices held in and services rendered to all political parties or
election committees during the last 10 years.

NA

Itemize all political contributions of $500 or more to any individual, campaign
arganization, political party, political action committee or similar entity during the last
cight years and identify specific amounts, dates, and names of recipients.

NIA

State fully your qualifications to serve in the position to which you have been named.
(See Attachment “A™)

1. Indicate whether you will sever all connections with your present employer, business
firm, association or organization if you are confirmed by the Senate.

Yes



Potential conflicts
of interest:
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2. As far as can be foreseen, state whether you have any plans after completing
government service to resume employment, affiliation or practice with your previous
employer, business firm, association or organization.

NO

3. Has anybody made you a commitment to a job after you leave government?
NO

4, Do you expect to serve the full term for which you have been appointed?

YES

1. Describe any financial arangements or deferred compensation agreements or other
continuing dealings with business associates, clients or customers who will be affected
by policies which you will influence in the position to which you have been nominated.

None

2. List any investments, obligations, liabilities, or other relationships which might involve
potential conflicts of interest with the position to which you have been nominated.

None

3. Describe any business relationship, dealing or financial transaction (other than tax
paying) which you have had during the last 10 years with the Federal Government,
whether for yourself, on behalf of a client, or acting as an agent, that might in any
way constitute or result in a possible conflict of interest with the position to which you
have been nominated.

While I was employed with Honeywell, I had business dealings with the U.S,
Treasury Department’s Bureau of Engraving and Printing regarding currency
issues, as well as the U.S. Department of State regarding the issuance of new U.S,
Passports.

4. List any lobbying activity during the past ten years in which you have engaged in for the
purpose of directly or indirectly influencing the passage, defeat or modification of any
legislation at the national level of govemment or affecting the administration and
execution of national law or public policy.

Nome
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5. Explain how you will resolve any conflict of interest that may be disclosed by your
responses to the items above.

If required, I will explain my Honeywell business dealings and anything else of
any concern with the appropriate government officials,

Civil, criminal and

investigatory

actions: 1. Give the full derails of any civil or criminal proceeding in which you were a defendant
or any inquiry or investigation by a Federal, State, or local agency in which you were
the subject of the inquiry or investigation.

None

2. Give the full details of any proceeding, inquiry or investigation by any professional
association including any bar association in which you were the subject of the
proceeding, inquiry or investigation.

None
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Attachment “A”

Personal Qualifications to Serve Statement
for

David J. Ryder

For the past 10 years, I was employed as Global Business Development Manager & Managing Director
for Currency, Authentication Technologies (AT), Honeywell Corporation. AT developed,
manufactured, and sold covert and forensic anti-counterfeiting technology for the authentication of
currency, value documents and brand related products. Additionally, Authentication Technologies
developed electronic detectors that revealed otherwise invisible marks for both manual, and high-speed
authentication of currency, passports, bank checks, and other commercial products. I directly managed
all high-profile national central bank customers, U.S. and foreign government agencies, and corporate
customer relationships. [ was responsible for defining the marketing and sales strategy for the AT
business, as well as assisted in managing our technology team by developing state-of-the-art highly
advanced technology products and processes relevant to our core central bank customer requirements. |
also kept the business abreast of relevant developments in the global currencies markets. Customers
included the U.S. Treasury Department, the Bank of England, the European Central Bank, the British
Royal Mint, the Reserve Bank of India, the Bank of Thailand and others.

From 2014 to 2017, I worked closely with the British Royal Mint, as AT assisted in the development
their new British One Pound circulating coin, which was introduced in 2017, The technology
employed in the coin is considered the most technically advanced and secure coin in the world today.
In addition to working with the British Royal Mint, I've worked with other global mints and bullion
manufactures in the development of gold and silver bullion anti-counterfeiting technologies.

Prior to joining Honeywell in November 2007, I was Chief Executive Officer of Secure Products
Corporation, a corporate spin-off of the David Samoff Research Center. Secure Products, a privately-
owned company, focused on anti-counterfeiting technologies sold primarily to brand owners and global
Central Banks. Customers included the U.S Treasury Department, the Bank of England, and the
European Central Bank. Secure Products was acquired by the Honeywell Corporation in 2007,

In 1992, 1 was appointed Director of the United States Mint, U.S. Department of the Treasury by
President George H.W. Bush. As Mint Director, I was responsible for the oversite of the Mint's annual
budget and the production of 17 billion circulating coins per year, which produced over $300 million in
seigniorage profits to help finance the federal dept. We also manufactured and sold gold and silver
bullion coins, as well as other numismatic and commemorative coin products generating additional
profits to the treasury.

Immediately preceding this appointment, I served as Deputy Treasurer of the United States, providing
management oversight to the U.S. Mint, the Bureau of Engraving and Printing, and the U.S. Savings
Bonds Division. I also was a member of the U.S, Treasury Department's Advanced Anti-Counterfeit
Deterrence Committee, whose members consisted of representatives from the Bureau of Engraving and
Printing, United States Secret Service and the Federal Reserve Bank. Prior to joining the Treasury
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Department, [ served in the Bush / Quayle Administration as Assistant to the Vice President and Deputy
Chief of Staff overseeing the operational aspects of the Office of the Vice President.

Below I have listed additional experience that give credence to my overall management abilities:

+ Directed Advance operations for Vice President Richard B. Cheney’s visits to Afghanistan
from 2005 10 2007

Deputy Director of Operations, 2004 Republican National Convention

Deputy Director of Operations, 2001 Republican National Convention

Director of Operations, 1988 George H.W. Bush Presidential Transition Team

Director of Operations, 1988 Republican National Convention for Vice President Bush
Commissioner General of Section and Director of U.S. Pavilion for the 1984 Lousiania
World Exposition - U.S. Department of Commerce

Over the years, | have built relationships with many Central Banks and related organizations. |
have broad experience dealing with highly technical currency and coinage issues. Combine this
experience with my broad management experience serving in various positions within U.S.
Government and private sector, as well as having served as the 34™ Mint Director previously
makes me uniquely qualified to serve as the 39™ U.S. Mint Director.
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PREPARED STATEMENT OF HESTER M. PEIRCE
To BE A MEMBER OF THE SECURITIES AND EXCHANGE COMMISSION

OCTOBER 24, 2017

Chairman Crapo, Ranking Member Brown, and Members of the Committee, thank
you for considering my nomination. It is an honor to be nominated by the President,
alongside Professor Robert Jackson, to be a member of the Securities and Exchange
Commission (SEC). I welcome the opportunity, if I am confirmed, to work to protect
investors; maintain fair, orderly, and efficient markets; and facilitate capital forma-
tion—the three interrelated and complementary aspects of the SEC’s mission.

I have spent nearly two decades working on financial regulation. I studied eco-
nomics at Case Western Reserve University and law at Yale. After a judicial clerk-
ship, I was an associate in the securities practice group of a large law firm. I then
spent 8 years at the SEC. I first worked as a staff attorney in the division that regu-
lates mutual funds and investment advisers. As a counsel for Commissioner Paul
Atkins, I was able to work on a broader array of issues. Following my time at the
SEC, I had the privilege of serving on the staff of Senator Richard Shelby on this
Committee. Now I am a Senior Research Fellow and Director of the Financial Mar-
kets Working Group at the Mercatus Center at George Mason University, where I
have learned much from my colleagues’ economic and regulatory expertise.

I desire to return to the SEC because I believe that individuals, institutions, and
innovation are important to our capital markets and the broader society.

Properly functioning capital markets enable our society to draw on each individ-
ual’s unique set of talents, experiences, relationships, and knowledge. An entre-
preneur’s vision comes to life because we have markets that enable her to share that
vision with others who have money to invest. Investors’ funds pay the salaries that
unlock the potential of other individuals in society. The returns investors make are
used to educate the next generation of entrepreneurs and employees.

Individuals trust their fortunes and futures to the capital markets because these
markets have grown up within a robust institutional framework. Without strong in-
stitutions, people would not use the capital markets. An effective institutional
framework establishes reasonable rules, fosters compliance, and swiftly pursues vio-
lations when they occur. It does all of these things with an unwavering commitment
to due process. The SEC is a key part of our institutional framework. It is therefore
incumbent on the SEC to lay out clear rules, enforce them diligently and impar-
tially, and modernize them when necessary.

If regulation is appropriately flexible, innovation can bring new investors into the
financial markets, lower prices, and improve the quality of financial products and
services. Innovation forces existing companies to stay on their toes and pushes them
aside when they fail to meet people’s needs. A regulatory structure that blocks new
firms or prohibits innovation lets existing companies grow complacent to the det-
riment of the rest of the economy. By contrast, a regulatory system that invites com-
petition ensures that the capital markets work for Main Street.

I look forward, if I am confirmed, to working with Chairman Clayton, my fellow
commissioners, and the SEC staff to implement, enforce, and modernize rules that
support healthy, dynamic capital markets. Together we can ensure that the U.S.
capital markets work effectively for individuals and companies across this country,
are supported by strong institutions, and accommodate innovation.

Thank you. I would be happy to answer your questions.
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STATEMENT FOR COMPLETION BY PRESIDENTIAL NOMINEES

Name:
Peirce Hester Maria

Position to which nominated: Commissioner, Securities and Exchange Commission
Date of nomination: 19 July 2017
Date of birth: 12 October 1970 Place of birth: Cleveland, Ohio
Marital Status: Single Full name of sponse: N/A
Name and ages of children: N/A
Education: Dates Degrees Dates of

Yale Law School Fall 1994-Spring 1997 JD June 1997

Technical University of Vienna Fall 1993-Spring 1994 N/A NiA

Case Western Reserve University Fall 1989-Spring 1993 BA May 1993

Mayfield High School Fall 1985-Spring 1988 High School ~ June 1988

USDA Graduste School 2000-2001 NA NA
Honors List below all scholarships, fellowships, honorary degrees, military medals, honorary

and awards: society memberships and any other special recognitions for outstanding service or

achievement.

Fulbright Scholarship, Austria 1993-1994
College Awards
*  Phi Beta Kappa
+  Grawemeyer Scholarship for Stody in Germany
o McMyler Award for Economics
*  Barloon Award for Economics
o Kilpetrick Scholer/Athlete Award,
+  Folberth Prize for German
*  Grawemeyer Award for Research in Germany
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Memberships: List below all memberships and offices held in professional, fraternal, business,
scholarly, civic, charitable and other organizations.
Organization Office Dates
Investor Advisory Committee Member 2014 to Present (inactive during
prior nomination to SEC and
inactive now due to current
nomination)
District of Columbia Bar Member 1999 to Present
District of Columbia Bar Small | Co-Chairman 2014-2015
and Emerging Business
Committee of the Corporation,
Finance, and Securities Law
Section
Ohio Bar Member (inactive currently) 1998-Present (Inactive Status:
April 23, 1998 to October 15,
1998 and September 1, 1999 to
Preseat)
Federalist Society Member 1997, 2006, 2011 fo Present
Weekly Bible Study Group Co-leader 2013 to Preseat
Rockville Bible Fellowship Member 1998 to Present
American [nstitute for Economic | Member 2000-2008
Research
Literacy Volunteers of America | Literacy Volunteer 2002-2006
George Washington University | Voluateer 2000 (est)-2002 (est.)
Hospital Volunteer Program
American Council on Germany - | Member 2007 to Present
Concemed Women for America | Member 2002 (est.) to 2013 (est.)
Career Fellowship at McLean Member 2003 (est.) to 2007 (est.)
Presbyterian Church
Libertarian Party of D.C. Member 1999 (est.) to 2003 (est.)
Libertarian Perty Member 1992 (est.) to 2009 (est.)
Yale Law School Temporary Member 1994
Yale Law School Federalist Member 1994 (est.) to 1997
Society
Yale Law Christian Fellowship Member/Officer 1994 t0 1997
Catholic Law Students’ Member 1994 to 1996 (est.)
P
Yale Law Students for Life Member 1994 (est.) to 1997 (est.)
Yale Environmental Law Member 1994 (est.) to 1996 (est)
Association
St. Mary's Catholic Church Member 1994 to 1997
Morris Tyler Moot Court of Member 1995 (est.) to 1996 (est.)
Appeals Project at Yale Law
School
Intervarsity Christian Fellowship | Member 1989 to 1993
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Case Wester Reserve University | Member/Captain 1989-1993 (captain during part of
Cross Country and Track Teams this peri
Economics Honors Sociely af Case | Member/Office 1991 (cst) to 1993

Western Reserve University

Phi Beta Kappa Member 1993 (est) to Present
‘National Parks Conservation, | Member 2013 (est) to 2014 (est)
Association

Employment record: List below all positions held since college, including the title or description of job,
name of employment, location of work, and inclusive dates of employment.

Director of Financial Markets Working Group (2014-preseat) and Senior Research Fellow, Mercatus Center 2t George Mason University,
Astinglon, VA (January 2012-Present)

Adjanct Professar, George Meson Uiversity Law Schoal, Arlington, VA (Spring 2014 & Spring 2015)

Memsber, Envestor Advisory Commitie, Secarities ind Exchange Commission, Washingion, DC (Augast 2014 to Preseat)

Seaior Counsel, Senste Committes on Banking, Housing, and Urban Affirs, Weshington, DC (August 2008-December 2011)
Counsel to Commissioner Pea] Atkins, Securites and Exchange Commission, Washingion, DC (Jene 2004-Augest 2008)

Stff Atiomey, Divison of Mansgement, Securites and Exchange Commisson, Washington, DC (Apei 2000-Jene 2004)
Associate, Wilmer, Cutler & Pickering (now WilmerHale), Washingson, DC (Fall 1998-March 2000)

Clerk to Judge Roger Andewelt, Court of Federal Claims, Washington, DC (Fall 1997-Fall 1998)

Summer Associate, Jones Day, Cleveland, OH (Summer 1997)

Summer Associate, Choate Hall & Stewart, Boston, MA (Summer 1996)

Summer Associate, Squire Sanders, Cleveland, OH (Summers 1995-96)

Fulbright Scholarship Recipient, Vienna, Austria (Fall 1993-Summer 1994)

Research Assistant, Center for Regional Economic lssues at Case Westem Reserve University, Cleveland, OH (Summer 1993)

Government
experlence;List any experience in or direct association with Federal, State, or local governments, including
any advisory, consultative, honorary or other part time service or positions.

Nominee for Securites and Exchaage Commission (2015-2016)

Member, Investor Advisary Commitiee to the Securities and Exchange Commission, Washi DC (2014 to Present)

Senior Counsel, Senate Committee on Banking, Housing, and Urben Affiirs, Washington, DC (August 2008-December 2011)

Counse] to Commissioner Paul Atkins, Securities and Exchange Commission, Washington, DC (June 2004-August 2008)

Staff Atiorney, Division of Management, Securities and Exchangs ission, Washingios, DC (April 2000-June 2004)
Mwmwmmdm%wmmmlmmm]

Published

Writings: List the titles, publishers and dates of books, articles, reports or other published materials you
have written.
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Books
Hester Peirce and Benjamin Klutsey, eds., Refreming Financial Regulation: Enhancing Stability and Protecting
Consumers (Mercatus Center at George Mason University 2016).

Hester Peirce and James Broughel, eds., Dodd-Frank: What It Does and Why It's Flawed (Mercatus Center at
George Mason University 2012).

* Book Chapters
Mark Calabie, Norbert Michel, and Hester Peice, Reforming the Financial Regulatos, i Brospeity
Unleashed (Norbert Michel, ed. Heritage Foundation 2017)

Hester Pmand Vera Sohmm,xetbmhug:beb‘m Clearing Mandate, in Reframing Financial Regulation:
§ and (Hester Peirce and Benjamin Klutsey, eds., Mercatus Center at
George Mason University 2016).

Hester Peirce, Gaining and Shedding Dodd-Frank's Systemically Important Financial Institution (SIF]) Label,
in Legal Risk Management, Governance and Compliance (Stuart Weinstein and Charles Wild, eds., Globe Law
and Business 2016), version available at

:/rww.mercatus.or files/fsoc_designations with _addendum_m version,

Hester Peirce, Title ¥ and the Creeping Federalization of Insurance Regulation, in The Case Against Dodd-
Frank: How the “Consumer Protection” Law Endanpers Americans (Norbert Michel, ed., Heritage Foundation
2016).

Hml’eu'oe, mFMadImeegleAmw MJI S#uniﬂﬂondﬁerﬂf in Building
! ial Crisis {Pahln !glms-angm. ed.,
i -author

hmmlﬂls),monwmhbleurhm -- 2
finra-not-self-regulation-after-all.

Articles/Working Papers/Policy Briefs
HwtetPame,DmaIinngbmm WFMMW,MSMWFWMMRW
(May 15, 2017), https: s/ /www.brookings. nd rM_1_h;.llilNlll i
Hestal'mkmidngbodc‘fmk Memm Pn!u.yaner (Feb. 8,2017),

:/fwwrw.mercatus.ory

Hester Peirce, Derivatives Clearinghouses: Clearing the Way to Failure, 64 CLEVE. ST. L. REV. 589 (2016).

Hester Peirce, Regulating through the Back Door at the Commodity Futures Trading Commission, 2 Harv. JL.
& Pub. Pol'y Federalist Ed. 321 (2015).

Hester Peirce, Insurance Regulation in the Dodd-Frank Era (Networks Financial Institute Summit Paper Mar.
17, 2015), http:/) indstate. edwhusiness/NFl/events/1 | AIPPS/ iop-Peirce,
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Hester Peirce and Stephen Matteo Miller, Small Banks By the Numbers: 2000-2014 (Mer. 17, 2015),
hittp://mercatus.org/publication/small-banks-numbers-2000-2014.

Hester Peirce, Ian Robinson, and Thomas Stratmann, How Are Small Banks Faring Under Dodd-Frank? CATO
Ms'mm'sREsmannm mEoonchoucho.ZO(Fd: 18,2015),
g S iefs-economi

Hester Peirce, Regulating through the Back Door at the Commodity Futures Trading Commission (Mercatus
leaat Gemge M.mn Umvme'hng Pnpeermhet 2014),

Hester Peirce, The Financial Industry Regulatory Authority: Not Self-Regulation after All (Mercatus Center at
GeargeMasonUmmlyWo:hns PapalmyZDlS}, ammappmedml’ !glesus—Rudr[sw,ed.

JmKGimdeumHowhmydeBmSaPawﬁd{MmCm«mm
Mason University Working Paper November 2014), http://mercatus.orp/publication/how-proxy-adviso
services-became-so-powerful.

Jemry Ellig and Hester Peirce, SEC Regulatory Analysis: A Long Way to Go and a Short Time to Get There, 8
. BROOK. J. CoRP,, FIN. & COM, L. 361(2014).

Hester Peirce, Securities Lending and the M&a:ym&ecwawe ofAIG(Mmms &ntcrnﬁem'ge
Mason University Working Paper 2014), licati
collapse-aig.

Abby McCloskey and Hester Peirce, Holding Financial Regulators Accountable: A Case for Economic Analysis
{mwwwmmwnaxwmmm

Hester Peirce, lan Robinson, and Thomas Stratmann, How Are Small Banks Faring Under Dodd-Frank?
(Mercatus Center at George Mason University Working Paper 2014), http://mercatus.org/publication/how-are-
small-banks-faring-under-dodd-frank.

Hester Peirce and Robert Greene, Opening the Gate to Money Market Fund Reform, 34 PACE L. REV. 1093
(2014).

Hester Peirce, Troubleshooting: Finance and Innovation, THE AMERICAN INTEREST (Aug, 22, 2014).
Hester Peirce, Economic Analysis by Federal Financial Regulators, 9. L. BCON. & POL'Y 569 (2013).

Hester Peirce and Robert Greene, Rethinking the Volcker Rule, Mercatus on Policy (Jan. 15, 2013),
hitp://mercatus.org/publication/rethinking-volcker-rule.

Hester Peirce and Robert Greene, The Federal Reserve s Expanding Regulatory Umbrella, Mercatus on Policy
(Apr. 3, 2013), http://mercatus. org/publication/federal-reserves-expanding-regulatory-umbrella.
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Testimony and Comments

Hester Peirce, Reforming the Financial System So nWorhforlheRestofﬂnSm Tesﬂmonybeﬁxeth:
House Committee on Financial Services (Apr. 26, 2017), https: L
financial-system-so-it-works-rest-system.

memmmmmpmawmmmummﬁmwmm 18,
. fi

Brian Knight, J.W. Verret, and Hester Peirce, Response to OCC White Paper Exploring Special Purpose
National Bank Charters for Fintech Companies (Jan. 17, 2017), https://www.mercatus.ory/publicationsfocc-
national-bank-charters-fintech.

Hester Peirce, Statement before the Senate Committee on Banking, Housing, and Urban Affairs (March 15,
2016), https://www.mercatus.orp/publication/statement-hester-maria-peirce.

Hester Peirce, Examining Legislative Proposals to Preserve Consumer Choice and Financial Independence,
Tﬁtmmb&fmtbeﬂm(ﬁomﬂeemmmals«\mﬂmll 2015),

HWPWMWMRNeWwMMNWRMHMM
System (Feb. 4, 2015), https://www.finra.ory/sites/default/files/notice_comment file reff14-
37 mercatus comments.pdf.

Humdem&hmmMmof&mCmnﬂmwaDmmmmcm
(Sept. 10, 2014), httpz//mercatus.orp/publication/disclosure-consumer-complaint-narrative-data.

Hester Peirce, Legislation fo Reform the Federal Reserve on Its 100-Year Anniversary,
Testimony before the House Committee on Financial Services (Tuly 10, 2014),
+/imercatus.org/publicati islation-reform- -reserve-its- -anni

Hester Peirce, Increasing the Effectiveness of the Bureau of Consumer Financial Protection in Protecting
Cmsnmus,TeshmmyBefmli:eHouseGommﬂeemHnmmlSmm (MnyZI 2014],
al-nrotection-

Hester Peirce, Rethinking the Federal Reserve’s Many Mandates on Its 100-Year Anniversery, Testimony
before the House Committee on Financial Services (Dec. 12, 2013), hitip//mercatus.ory/publication/rethinking-
federal-reserves-many-mandates-its-100-year-anniversary.

MMRWWWWMFMMWWMHM
Cmmm&mﬂ&mﬂ)mj 2013), http://mercatus.org/publication/regulatory-landscape-burdens
small- - ions :
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Hester Peirce and Robert Greene, Office of Financial Research Study Titled “Asset Management and Financial
Siahﬂlty . Publw I.lﬂmﬂ Commt{Nw 1, 2013}, lt_ltp /mercatus.ory/publication/office-financial-research-

Hester Peirce and Robert Greene, Money Market Fund Reform; Amendments to Form PF (Sept. 17, 2013),
lfmercatus. blicat -market-fund-reform-amendments-

Hester Peirce, Regulatory Impacts: The Impact of Dodd-Frank on Community Banking, Testimony before the
HomeCnmmﬂeeonOvummaudGovmmutkefom[hlyls.zmS).

Hester Peirce, Financial Market Utilties, Public Interest Comment (May 3, 2013),
hitp://mercatus.org/publication/financial-market-ufilities.

Robert Hoyt, Karan Bhatia, Lyle Roberts, Hester Peirce, and Christopher Simkins, Brief of Federal Bureau of
Investigation Agents Association as Amicus Curise in Support of the United States Circuit Court of Appeals for
the Fourth Circuit (Mar. 9, 2000).

Brandon Becker, Soo Yim, and Hester Peirce, Short Sales: SEC Ponders a Regulatory Overhaul, Wilmer, Cutler
&ﬁekmngﬁewnuesl.awbmhmmmov 22 1999),
ofwww.wilme Al | na

A full list is appended at Schedule F.

Political
Affiliations
and activities:  List memberships and offices held in and services rendered to all political parties or
election committees during the last 10 years.

Member, Libertarian Party through 2009.

Political
Contributions:  Itemize all political contributions of $500 or more to any individual, campaign
organization, political party, political action committee or similar entity during the last
eight years and identify specific amounts, dates, and names of recipients.

N/A

Qualifications: State fully your qualifications to serve in the position to which you have been named.
(attach sheef) See Schedule E.
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Potential conflicts
of interest:

employment
relationships:
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1. Indicate whether you will sever all connections with your present employer, business
firm, association or organization if you are confirmed by the Senate.

As described in my Ethics Agreement, which has been provided to the Committee, if
confirmed, I will sever all such connections,

2. As far as can be foreseen, state whether you have any plans after completing
government service to resume employment, affiliation or practice with your previous
employer, business firm, association or organization.

I have no such plans.

3. Has anybody made you a commitment to a job after you leave govemnment?
No.

4, Do you expect to serve the full term for which you have been appointed?

Yes.

1. Describe any financial arrangements or deferred compensation agreements or other
continuing dealings with business associates, clients or customers who will be
affected by policies which you will influence in the position to which you have been
nominated.

If confirmed, 1 will resign from the Mercatus Center at George Mason University and
willterminate my outside contributor agreement with the Brookings Institution. 1 may
continue o perticipate in the 401(k) plan run by WilmerHale. My partiipation does not
include any additional contributions from me or any contributions from WilmerHale.

2, List any investments, obligations, abiliies, ot other relationsbips which mightinvolve .

potential conflicts of interest with the position to which you have been nominated.

In connection with the nomination process, I have consulted with the Office of
Government Ethics and the U.S. Securities and Exchange Commission’s (SEC)
Designated Agency Ethics Official to identify potential conflicts of interest. Any
potential conflicts of interest will be resolved in accordance with the terms of the
Ethics Agreement that I have entered into with the SEC’s Ethics Official and that has
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been provided to this Committee. I am not aware of any other potential conflicts of
interest.

3. Describe any business relationship, dealing or financial transaction (other then tax
paying) which you have had during the last 10 years with the Federal Government,
whether for yourself, on behalf of a client, or acting as an agent, that might in any
way constitute or result in a possible conflict of interest with the position to which
you have been nominated.

In connection with the nomination process, 1 have consulted with the Office of
Government Ethics and the U.S. Securities end Exchange Commission’s (SEC)
designated agency ethics official to identify potential conflicts of interest, Any potential
conflicts of interest will be resolved in accordance with the terms of the Ethics
Agreement that 1 have entered into with the SEC's Ethics Official and that has been
provided to this Committee. Iam not aware of any other potential conflicts of interest.

4, List any lobbying activity during the pest ten years in which you have engaged in for the
purpose of directly or indirectly influencing the passage, defeat or modification of any
legislation at the national level of government or affecting the administration and
execution of national law or public policy.

None.

5. Explain how you will resolve any conflict of interest that may be disclosed by your
responses to the items above.

In connection with the nomination process, | have consulted with the Office of
Government Ethics and the U.S. Securities and Exchange Commission’s (SEC)
Designated Agency Ethics Official to identify potential conflicts of interest. Any
potentiel conflicts of interest will be resolved in accordance with the terms of the Ethics
Agreement that | have entered into with the SEC’s Ethics Official and that has been
provided to this Committee. Tam not aware of any other potential conflicts of interest.

1. Give the full details of any civil or criminal proceeding in which you were a defendant
or any inquiry or investigation by a Federal, State, or local agency in which you
were the subject of the inquiry or investigation.

None.

2, Give the full details of any proceeding, inquiry or investigation by any professional
association including any bar association in which you were the subject of the
e

None.
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SCHEDULE E: STATEMENT OF QUALIFICATIONS

My academic and professional work provide an appropriate background for service as a Commissioner of the
Securities and Exchange Commission (SEC).

My undergraduate study of economics gave me important insights about how the financial markets work and
their critical role in the broader economy. My legal training highlighted the role that regulation plays in
enabling the financial markets to serve effectively. My coursework included classes on securities law and
administrative law. .

1 have spent most of my professional career working on issues related to financial regulation. After law school
and a clerkship on the Court of Federal Claims, I joined a large law firm as an associate in the securities
department. In that job, I worked on a range of issues from investment company regulation to securities
enforcement and litigation. Many of my colleagnes were alumni of the Securities and Exchange Commission.
Their stories sbout work at the Commission piqued my interest, and I applied for an opening in the Division of
Investment Management.

As a Commission staff attorney, I wrote rules for investment companies. In addition to gaining a deeper
understanding of mutual fund regulation, [ acquired valuable experience about how the Division and the
Commission operate. I learned a tremendous amount about the law and the industry from the seasoned
securities attorneys with whom [ worked,

After four years in the Division of Investment Management, I was detailed to the office of Commissioner Paul
Adkins. This position, which eventually became permanent, provided me broader exposure to the Commission’s
work and to additional areas of securities law. In my four years in the Commissioner’s office, I worked
primarily on investment management and enforcement issues, but also got exposure to areas such as corporation
finance, accounting, and market regulation, I had a wealth of opportunities to leam from staff across the
Commission and from many outside parties—including investors, issuers, regulated entities, and other
regulators—with an interest in the issues before the Commission.

Following my time at the Commission, I had the opportunity to work on then Ranking Member Richard
Shelby’s staff on the Senate Committee on Banking, Housing, and Urben Affirs. Having joined the Committee
staff'in August 2008, [ was quickly immersed in the unfolding financial crisis. The Committee staff sought to
understand the regulatory and market factors that contributed to the crisis and to craft a legislative response to
the crisis. This undertaking exposed me to many experts with a wide variety of viewpoints and experiences in
the financial industry. In addition, frequent interaction with principals and staff from different financial
regulatory agencies gave me new insights into the challenges regulators face as they try to craft and implement
effective regulations.

After leaving the Committee, I was eble to continue my work on financial regulation at the Mercatus Center at
George Mason University. In addition to editing and contributing to & book about the Dodd-Frank Act and
another about financial regulatory reform, I have written on issues such as money market mutual funds,
administrative process, the use of economic analysis at federal financial regulators, and derivatives clearing, [
also have had the opportunity to review and provide input on the work of other scholars writing for the
Financial Markets Working Group about a wide array of financial regulatory issues. Finelly, serving on the
SEC’s Investor Advisory Committee with an experienced and diverse group of colleagues has helped to shape
my views on the importance of investor protection in the SEC’s mission.
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SCHEDULE F: ADDITIONAL PUBLICATIONS
Hml'ememﬂ VmSohmm,TheCFPB sAmmhedAppmdltoF‘mmlleaﬁon,FmRegRag (July
eSZGaSh?ldd"somwlle&m M}——-——a

Hester Peirce, Finance Is in the Midst of 2 Regulatory Reform Quilting Be, Real Clear Markets (June 29,
2017

9a3870d769bc?source=collection_home---f—see-Tommemme—,

Hester Peirce, Choice: OLA versus BOLA, FinRegRag (June 6, 2017), https://finreprag com/dodd-frank-do-
over-9a3870d769bc?source=collection_home---f---me-Tmsvermmms,

Hester Peirce, The OLA: Concept and Reality, FinRegRag (May 26, 2017), hitps://finregrag.comy/the-ola-
concept-and-reality-395880d42b997source=collection_home-—-e——-11-mmemem-,

Hume,SemCumplmdenyedAmon,FmRegRagMyZS zom
s//finregrag.coms clayed-a

A es/2017/0
franks overrated escape_hatch IOETD?,QQL
Hester Peirce, Rethinking Regulatory Framework, U.S. News&WoﬂdRq:oﬂ(MnyZ?.,Zﬂl?},

i www.usnews.com/opinion/economic-intelli 17-05-22/seven-core-principles-to-reform-
the-financia-regulatory-system.
Hmequm,WhaeHxveAllﬂieBDsmdFCMsGme? FinRegRag (May 17, 2017),
https: ag D pone-8eB1b1a6d1e27source=collection_h

Hester Peirce, Following the Fiduciary Rule, FinRegRag (May 15, 2017), https:/finrcgrag. com/where-have-all-
the-bds-and-fems-gone-8e81b1 a6d1 e27source=collection_home-=-fe-—ss] Srmmmmeeees,

Hester Peirce, Five Questions ebout the DOL Fidicuary Rule, On the Regs (May 15, 2017),
it com/2017/05/15/five~questi -the-dol-fiduciary-rule/.

Hester Peirce, Big Bailout Court Bout, FinRegRag (May 10, 2017), httpsy/finregrag.com/big-bailout-court-
bout-b38355ac74ffsource=collection_homem-Greme]§ereerermemr,

Hmhmﬂnshh@mof!bemeRegﬂmWeek,FmRengg{Mays :».om,
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Hester Peirce, It's Springtime in Washington, and Regulatory Reform Blossoms, Real Clear Markets (Apr. 17,

Hester Peirce, Governor Tarullo Bids Farewell, FinRegRag (Apr. 5, 2017), hitps:/finregrag.com/governor-
tarullo-bids-farewell- 1 ecba7426dc97source=collection homess-fessseefersennms,

Hester Peirce, This Week in Financial Regulation, FinRegRag (Mar. 24, 2017), https://finregrag.comthis- week-
in-financial-regulation-20017b1464e7?source=collection_home-=-f-r--Teoe-eemr,

Brian Knight, J.W. Verret, and Hester Peirce, The OCC’s Unimaginative Approach to Innovetion, Real Clear

Markets (Mar. 20, 2017),

:/fwrwrw.realclearmarkets.com/articles/2017/03/2 Occs_unimaginative innovation 9
G.html.
Hester Peirce, OCC’s Fintech Charter Takes Shape, FinRegRag (Mar. 20, 2017), hitps://finregrag.com/
fintech-charter-takes- 7cd767 llecti e

Hester Peirce, CFPB and the Divided DC Circui, FinRegRag (Mar, 14, 2017), htips:/finresrag.comyefpb-and-
thedivide-decirwi-c0a2df1 Td8cesouroe=cnliection o6l Lo

Hester Peirce, Clearing, Recovering, and Resolving, Brookings Series on Financial Markets and Regulation

(Feb. 27, 2017), hittps://www.brookings.edu/research/clearing-recovering-and-
resolving/Tutm_source=feedblitz&utm medium=FeedBlitzRss&utm_campaign=brookingsrss/topfeeds/latestfro
mbrookings.

Hester Peirce and Vera Soliman, Business as Usual at the CFPB Is Not Good for Consumers, Real Clear
Markets (Feb. 23, 2017),

hitp://www.realclearmarkets.com/articles/2017/02/23/business as usual at the cfpb_is_not for_consum
ers_102557.html.

Hester Peirce, Boiling Down Dodd-Frank, FinRegRag (Feb. 9, 2017), htips:/finregrag.com/boiling-down-dodd-
frank-9b78¢3e65185.

Hm?mu,kaﬂunhngﬂwDOL’sAmwhwhvamtemn,FmRmRag{Fehﬁ 17),

e60$d6?.9] 1c2"sourowollaﬂm m—.

Heetu' Pume, ka'[hke: Pmdmnalﬁmnmlhgnlltorykefom le,Fm.Reang{Feb,B 2017),

S9R6TASI260 ]leclicn T —

Hester Peirce, Rethinking the Resource Extrection Rule, FinRegRag (Feb. 1, 2017),

hitps:/finregrag.comrethinking-the-resource-extraction-rule-686b5c766f382source=collection home---6--—--
Yoreemmeeme,
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HutethFallmewqulDodd-PranklehuShouldHaveUsSmed.Re&lCleﬂm(Jm.w
2017), http:/fwww.realclearmarkets.com/articles :

frank js_what_should_have us_scared 102508 html.

Hester Peirce, It's Not Glamorous, But a Very Necessary Financial Reform, Real Clear Markets (June 3, 2015),
/fwww.realclearmarkets. com/arti 1 3/its_not 2 financial refor

m_101691.html.

HumFmYm].ater Dodd-ﬁmklslnohnngﬁyHm«d RealCleatMuhﬂs(MsyZﬁ 2015),

. s Jooking very hageerd m;m.m.
HumhvamEugemFmdaprmabkmmw,RedameMyﬁ w9,

01656hml.
Hesteerce,TthFPB,NotmIthHopedToBe,Theml(Am 5, 2015).

2015)

ulators 10161 1Lhtml.

HdemeMMMMmPoWMMWmMCMMM

ment_protectors 101596 htm.
Emmmmmm TheSmlllBonkShde.TheHﬂlMar 23,2015),

m’g in mg us 101573 bt

Hester Peirce, No, Mr. Tarullo, We're Not All Macroprudentialists Now, Real Clear Markets (Feb. 25, 2015),
Jfwww.realclearmarkets.com/articles/201 mr all_macro tialists now |
01548.himl.

Hmhmmmmmmsmmcumngmeﬁmsmmmun 2015),
1 iary-standard-

Hester Peirce, Scrap Regulations that Thin the Ranks of Small Banks, American Banker (Feb. 23, 2015).
17
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Hesta'Paroe,anad:mmn Msteuty maﬁ?%ﬂudsﬂlnmkealCleaﬁ:ﬂs(Feb.]] 2015),

Hester Peirce, What Australia Can Teach Us About Regulatory Hoanhng,MClarMM[hn. 28,2015),

ttp://ww.realclearmarkets.com/articles/2015/01/28/what sustralia can teach us_about regulatory_hoarding
101508 html.

Hester Peirce, MetLife Goes to Court, The Hill (Jan. 16, 2015), http:/thehill.com/blogs/pundits-
blog/finance/229701-metlife-goes-to-court,

Hester Peirce, Dodd-Frank Most Likely to Be at the Root of a Future Crisis, Real Clear Markets (Jan. 14, 2015),
hittp://www.realclearmarkets.com/articles/201 5/01/14/dodd-
frank most likely to be at the root of a future crisis 101485.html.

mmmdmmkmmmmmrmns mmnams 2015),
; 8-finras-holiday

01451 ,]nml

HumMUpm&eMdemk‘sUmdwCowMClwm
(Dec. 17, 2014), hitp:/fwww.realclearmarkets.com/articles/2014/12/1 T/drawn_up_in_the dark of night dodd-
franks unintended_consequences_101443.html.

Hester Peirce, Financial Industry Should Be Its Own Knight in Shining Armor, American Banker (Dec. 9,
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PREPARED STATEMENT OF ROBERT J. JACKSON, JR.
To BE A MEMBER OF THE SECURITIES AND EXCHANGE COMMISSION

OCTOBER 24, 2017

Chairman Crapo, Ranking Member Brown, and Members of the Committee, thank
you very much for the opportunity to join you today. It is my honor to be testifying
before you regarding my nomination to be a Commissioner of the Securities and Ex-
change Commission.

For me, there is no greater privilege or responsibility than upholding the SEC’s
mission to protect investors, maintain fair, orderly, and efficient markets, and facili-
tate access to capital. To understand why that’s so important to me, I thought it
might be helpful for me to start by sharing a bit about myself and my family. I was
born in the Bronx, New York, to my two wonderful parents, Maureen and Robert
Jackson, and I feel so fortunate that they are here with me today. My mother was
one of nine children; my father was one of five. No one, least of all my parents,
would have even dreamed that one day they might be sitting behind their son on
an occasion like this.

You see, the day I was born, my father was working as an accounting clerk at
a small encyclopedia company called Funk and Wagnalls. Throughout my childhood,
my mother held several part-time jobs, including the early shift at Dunkin’ Donuts,
just to help make ends meet.

They were young, overworked and sometimes overwhelmed. But they believed
that 1i1f they worked hard and saved what they could, their son might someday go
to college.

So every month my parents plowed their hard-earned paychecks into the market,
knowing that if their investments were protected and growing they would one day
be able to afford to send me to school. That’s really the only reason why I had the
chance to go to college—and the incredible opportunity to be here today with you.

I believe that the SEC’s purpose is to protect everyday investors like my Mom and
Dad. Because today’s markets are so complex, it can be easy to get lost in technical
details and forget why those safeguards are so important. But my story shows why
protecting America’s investors is at the heart of what the SEC does. Safe markets
not only encourage investment and entrepreneurship and growth. Safe markets
make it possible for two young middle-class parents to transform their lives—so that
someday their son has the chance to sit before the United States Senate as a Presi-
dential nominee. Safe markets are at the core of the American dream—something
I have learned by living it.

That’s why my work—in Government, as a teacher, and as a researcher—has fo-
cused on everyday investors’ confidence in our markets. At the Treasury Depart-
ment during the financial crisis, I was proud to help develop rules that tie top man-
agers’ pay more closely to performance and give investors a voice on executive com-
pensation. When my research team at Columbia Law School showed that the SEC’s
systems were inadvertently giving high-speed traders market-moving information
before the public could see it on the SEC’s website, I worked with this Committee’s
Staff to help make sure the SEC gave investors the level playing field they deserve.
And when our team helped convince regulators to release additional information
about stockbroker fraud, we were proud to help others use the data to expose the
brokers most likely to defraud investors.

If T have the honor of being confirmed, I intend to bring those tools to bear on
the SEC’s crucial task. I will be a strong advocate for exploring how new tech-
nologies can make corporate disclosures more reliable and enforcement efforts more
effective and efficient. I will encourage the Staff and my fellow Commissioners to
draw on the SEC’s long history of favoring transparency as a means of maintaining
investor confidence in our markets. And I will work to implement the corporate-gov-
ernance protections that Congress has enshrined into law—so that investors, em-
ployees, and communities can be sure that our companies are working to produce
the kind of long-term value creation that has been the hallmark of the American
economy for generations.

As I mentioned, the SEC’s three-part statutory mandate requires the agency to
protect investors, maintain fair and efficient markets, and facilitate capital forma-
tion. I believe in all three of these noble goals, and in the thousands of SEC Staff
across the Nation who work every day to achieve them. Whether protecting retirees
from stockbroker fraud, making sure Americans get a fair price when they purchase
shares of stock, or uniting an entrepreneur with the funding he or she needs to spur
a life-changing invention, the daily, meat-and-potatoes work of the Commission and
its Staff is crucial to the functioning of our economy. If confirmed, it would be my
privilege to be a part of those efforts.
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But I also believe it is important to remember why that work is so important. For
me, that reason will always be my family’s story. You see, my parents’ confidence
in our markets not only changed my life—it changed their lives, too. My father, the
encyclopedia company clerk, retired as the Chief Accounting Officer of a public com-
pany. My mother left Dunkin’ Donuts, earned her teaching degree, and has been
teaching elementary school for nearly 30 years. None of that would have been pos-
sible if my parents hadn’t felt they could safely save for their futures—and mine—
in our markets. If 'm confirmed, you should know that helping to make stories like
theirs possible is what will motivate me every day. That’s truly what makes the
SEC so important—and it’s why I'm so honored to be here.

Thank you again for the opportunity to appear before you today. I would be de-
lighted to answer any questions you might have.
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Name: Jackson, Jr., Robert Joseph.

Position to which nominated: Member, Securities and Exchange Commission.
Date of Nomination: September 5, 2017.

Date of Birth: February 14, 1977.

Place of Birth: Bronx, New York.

Marital Status: | am not married.

Name and Ages of Children: I do not have any children.

ucation:

Institution Dates Attended Degrees Received Dates of Degrees

Uiversty of | September 1995to | Bachelor of Ars i Polics,
Pensyvanin | December1999 | Philosophy, sod Boooomics | Deeemuber 1999

University of N

h Bachelor of Science in
Peansylvania's September 1995 to kit .

Warion Schoolof | Decemheriggg | Ectaomics wkha Concentraton | Deceanber 1939

S in Finance
University of :
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Wharton School of May 2000 Administration with 2 ad
Business Concentration in Finance
—rpi 5’*’”;:“202:22 © | Masterof Public Policy May 2005
Harvaed Law School | SPtber 200110 JuisDoctor | May2005

May 2005

and Awards:  List below all scholarships, fellowships, honorary degrees, military
medals, honorary society memberships and any other special
recognitions for outstanding service or achievement.

In 2014, Columbia Law School appointed me to serve on the Dean's
Search Committee and the Lateral Appointments Committee.

In 2013, the Harvard Law School Program in Corporate Governance
appointed me a Senior Fellow of the Program.
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Honors and Awards:
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In 2012, Columbia Law School’s students honored me with the Willis
L.M. Reese Prize for Excellence in Teaching.

In 2010, Treasury Secretary Timothy Geithner awarded me the
Department of the Treasury’s Distinguished Service Award.

In 2009, in light of my service at the Treasury Department following
the financial crisis, Assistant Treasury Secretary for Financial
Stability Timothy Massad honored me with the Department of the
Treasury’s Exceptional Service Award.

Tn 2006, Harvard Law School and the Olin Foundation appointed me
a Terence M. Considine Research Fellow in Law and Economics.

In 2005, Harvard's Kennedy School awarded me the Taubman Prize
for my thesis in connection with my Master of Public Policy degree.

In 2005, Harvard Law School awarded my Juris Doctor cum laude.

From 2002 to 2003, Harvard’s Kennedy School appointed me a
Teaching Fellow in its Markets and Market Failure and Public
Finance courses.

In 1999, the Undergraduate Division of the Wharton School of
Business awarded my Bachelor of Science in Economics degree, with
a concentration in finance, summa cum laude.

In 1999, the University of Pennsylvania awarded my Bachelor of Arts
degree, with a concentration in Politics, Philosophy, and Economics,
summa cum laude.

List below all memberships and offices held in professional, fraternal,
business, scholarly, civic, charitable and other organizations.

Since March 2017, I have been a member of the Thirty Percent
Coalition, a nonprofit organization committed to gender diversity in
the corporate boardroom.

Since February 2016, I have been a member of the Board of Trustees
of the Columbia Law Review,

Since July 2013, I have been a Senior Fellow at the Harvard Law
School Program on Corporate Govemance.

Since July 2010, I have been a member of the Board of Trustees of
the Columbia Business Law Review.
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From August 2003 to May 2005, I was an Editor of the Harvard Law
Review, and was Articles Co-Chair from March 2004 to March 2005.

List below all positions held since college, including the title or
description of job, name of employment, location of work, and
inclusive dates of employment.

Professor of Law and Director, Program on Corporate Law and
Policy, Columbia Law School (July 2010 to Present). Since July
2010, I have served as Professor of Law and Director of the Program
on Corporate Law and Policy at Columbia Law School, located at 435
West 116th Street, New York, New York. My research and teaching
focus on empirical study of corporate governance and finance.

Director, Advisory Board, RAND Corporation Center for Corporate
Ethics and Governance (July 2010 to Present). Since July 2010, I
have served as a Director on the Advisory Board of the RAND
Corporation’s Center for Corporate Ethics and Governance, which is
located at 1776 Main Street, Santa Monica, California.

Member, Morningside Data Extraction Ventures, L.L.C. (July 2014
to Present). Since July 2014 1 have served as a Member of this
limited liability corporation, which licenses certain intellectual
property I created while employed by Columbia University.

Member and President, RIJJR L.L.C. (July 2014 to Present). Since
July 2014 T have served as sole Member and President of this firm,
through which I conduct consulting work related to corporate law.

Attorney-Advisor, United States Department of the Treasury (March
2009 to July 2010). 1 previously served as an Attorney-Advisor at the
United States Department of the Treasury, advising on matters
relating to corporate govemnance at firms receiving federal assistance
during the financial crisis. I also advised Kenneth Feinberg in his
capacity as Special Master for TARP Executive Compensation.

Associate, Wachell, Lipton, Rosen & Kat; (December 2007 to
March 2009). 1 was previously an Associate at the New York law
firm Wachtell, Lipton, Rosen & Katz, which is located at 51 West
52nd Street, New York, New York. My work focused on corporate
governance and executive compensation.

Postdoctoral Research Fellow, Harvard Law School (September
2006 to December 2007). 1 was a researcher at Harvard Law School,
located at 1563 Massachusetts Avenue, Cambridge, Massachusetts,
focusing on empirical study of the relationship between executive pay
and performance. [ also served as founding editor of the Harvard Law
School Forum on Corporate Governance and Financial Regulation.

4



Jackson, Jr., Robert Joseph

Employment Record:

79

Law Clerk, Judge Amalya Kearse, United States Court of Appeals
for the Second Circuit (August 2005 to August 2006). 1 previously
served as a Law Clerk at the United States Court of Appeals for the
Second Circuit, located at 40 Foley Square, New York, New York.
My responsibilities included advising the Judge regarding cases
before the Court.

Summer Associate, Gibson, Dunn & Crutcher (May 2005 to August
2005). 1 was a Summer Associate at the Washington, D.C. offices of
this firm, located at 1050 Connecticut Avenue NW, Number 900,
Washington, D.C.

Law Intern, United States Department of Justice Counterterrorism
Unit (September 2004 to May 2005). 1 previously served at the
Department of Justice’s Counterterrorism Unit, located at 950
Pennsylvania Avenue NW, Washington, D.C., 20530-0001, through a
clinical program at Harvard Law School. I prepared memoranda and
analysis on jury instructions used in the prosecution of terrorists.

Summer Associate, Wachtell, Lipton, Rosen & Katz (May 2004 to
August 2004). 1 was a Summer Associate at this firm, which is
located at 51 West 52nd Street, New York, New York. My work
focused on corporate, transactional, and litigation matters.

Summer Associate, Cleary, Gottlieb, Steen & Hamilton (May 2003
to August 2003). 1 was a Summer Associate at the Brussels, Belgium
and Washington, D.C. offices of this firm, focusing on antitrust
matters. The Washington offices of this firm are located at 2000
Pennsylvania Avenue NW, Number 3, Washington, D.C.

Judicial Intern, Judge Robert D. Sack, United States Court of
Appeals for the Second Circuit (May 2002 to August 2002). I served
as a Judicial Intern at the United States Court of Appeals for the
Second Circuit, which is located at 40 Foley Square, New York, New
York. My responsibilities included advising the Judge and his Law
Clerks regarding cases before the Court.

Associate, Mercer Management Consulting (June 2000 to August
2001). T was an Associate at this firm, which is now a subsidiary of
Oliver Wyman, located at 1166 Sixth Avenue, New York, New York.
My responsibilities included advising public companies regarding
strategic and risk-related matters.

Judicial Intern, Office of the Administrative Assistant to the Chief
Justice of the United States (January 2000 to May 2000). 1 served as
an Intern in the office of James Duff, Administrative Assistant to
Chief Justice William H. Rehnquist, at the Supreme Court of the
United States, located at One First Street NE, Washington, D.C.
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Associate, Bear, Stearns & Co. Inc. (May 1999 to December 1999). 1
was an Associate at this investment bank, which is now a subsidiary of
J.P. Morgan Chase & Co. Inc., located at 270 Park Avenue, New
York, New York. I advised companies on mergers and acquisitions,
initial public offerings and high-yield debt financings.

Government Experience: List any experience in or direct association with Federal, State, or

Published Writings:

local governments, including any advisory, consultative, honorary or
other part time service or positions.

Attorney-Advisor, United States Department of the Treasury (March
2009 to July 2010). 1 previously served as an Attorney-Advisor at the
United States Department of the Treasury, advising on matters
relating to corporate governance at firms receiving federal assistance
during the financial crisis. I also advised Kenneth Feinberg in his
capacity as Special Master for TARP Executive Compensation.

Law Clerk, Judge Amalya Kearse, United States Court of Appeals
Sfor the Second Circuit (August 2005 to Angust 2006). 1 previously
served as a Law Clerk at the United States Court of Appeals for the
Second Circuit, located at 40 Foley Square, New York, New York.
My responsibilities included advising the Judge regarding cases
before the Court.

Law Intern, United States Department of Justice Counterterrorism
Unit (September 2004 to May 2003). 1 previously served at the
Department of Justice’s Counterterrorism Unit, located at 950
Pennsylvania Avenue NW, Washington, D.C., 20530-0001, through a
clinical program at Harvard Law School. I prepared memoranda and
analysis on jury instructions used in the prosecution of terrorists.

Judicial Intern, Judge Robert D. Sack, United States Court of
Appeals for the Second Circuit (May 2002 to August 2002). 1 served
as a Judicial Intern at the United States Court of Appeals for the
Second Circuit, which is located at 40 Foley Square, New York, New
York. My responsibilities included advising the Judge and his Law
Clerks regarding cases before the Court.

Judicial Intern, Office of the Administrative Assistant to the Chief
Justice of the United States (January 2000 to May 2000). 1 served as
an Intern in the office of James Duff, Administrative Assistant to
Chief Justice William H. Rehnquist, at the Supreme Court of the
United States, located at One First Street NE, Washington, D.C.

List the fitles, publishers and dates of books, aricles, reports or other
published materials you have written.
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The Many Modern Sources of Business Law (with Colleen
Honigsberg), forthcoming in THE CORPORATE CONTRACT IN
CHANGING Times (William Savitt, Steven Davidoff Solomon &
Randall Thomas, eds.) (2017).

Is EU Merger Control Used for Protectionism? An Empirical
Analysis  (forthcoming, J. L EMPRICAL  STUD.), at
https://papers.ssm.com/sol3/ papers.cfm?abstract_id=3003955.

The Value of Takeover Defenses: Evidence from Exogenous Shocks fo
Closed-End Mutual Funds (with Martijn Cremers and John Morley)

(working paper, January 2017).

Activist Directors and Information Leakage (with Robert E. Bishop
and Joshua Mitts) (working paper, January 2017).

Master Mergers & Acquisitions, ISDE School (Jan 17, 2017) (video),
at https:/www.youtube.com/watch? v=jBjVD2Y6vcE.

What Happens When Loans Become Legally Void? Evidence from a
Natural Experiment (working paper December 2016) (with Colleen
Honigsberg and Richard Squire) (revise and resubmit, J. L. & ECON.).

INVESTOR RESPONSIBILITY RESEARCH CENTER INSTITUTE ANNUAL
INVESTOR ResearcH COMPETITION, (December 7, 2016) (Judge), at
hitps://irrcinstitute.org/news/winners-of-2016-irrc-institute-research-
award-examine-controversial-investor-issue-of-short-termism/.

The Rise of Corporate Governance (working paper October 2016)
(with Alon Bebehuk).

How Quickly do Markets Learn? Private Information Dissemination
in a Natural Experiment (working paper October 2016) (with Wei
Jiang and Joshua Mitts) (revise and resubmit, J. FIN).

Testimony Before the Federal Election Commission Forum on
Corporate Political Spending and Foreign Influence (June 23, 2016),
transcript at http://www.fec.gov/imembers/weintraub/text/Jackson.pdf.

Brief of Sixteen Professors of Administrative Law and Financial
Regulation as Amici Curie to the United States Court of Appeals for
the D.C. Circuit in Meilife v. Financial Stability Oversight Council
(principal coauthor, with Michael S. Barr and Gillian E. Metzger),
No. 16-5806 (June 23, 2016), at https://www.metlife.com/assets/cao
sifiupdate/FSOC-amicus_Brief_for_Ad_Law_Professors.pdf.
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The LendingClub Distraction, WALL ST. J. (May 18, 2016), at
hittp:/fwww.wsj.com/articles/the-lendingelub-distraction- 1463610960.

The CROWN Database: Research and Regulatory Applications,
PuBLIC COMPANY ACCOUNTING OVERSIGHT BOARD, (April 25, 2016)

(presentation with Colleen Honigsberg).

System and Method for Extracting Table Data from Text Documents
Using Machine Learning (with Joshua Mitts and Jing Zhang), United
States Patent Application Publication No. US 2016/0104077 Al
(April 14, 2016) (patent application).

Machine Learning Extraction of Free-Form Textual Rules and
Provisions from Legal Documents (with Joshua Mitts), United States
Patent Application Publication No. US 2016/0103823 Al (April 14,
2016) (patent application). .

2015 MILLSTEIN GOVERNANCE FORUM: THE CROWN DATABASE
(February 8, 2016) (keynote address), video at httpsz//www.youtube.
com/watch? v=VcqfNVK{SF4.

Hindering the SEC From Shining a Light on Political Spending,
HarvarRD Law ScH. Forum on Corr. Gov. AND FIN. REG.
(December 21, 2015) (with Lucian Bebchuk) (blog post), at
https://corpgov.law.harvard.edw/ 2015/12/21/hindering-the-sec-from-
shining-a-light-on-political-spending/.

Brief of Nineteen Corparate Law Professors as Amicus Curiae to the
Supreme Court of the United States in Fredrichs v. California
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(October 8, 2014), at http://zicklin.baruch.cuny.edw' centers/zcci/zeci-
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(April 8, 2014) (blog post).

Toward a Constitutional Review of the Poison Pill: A Reply to
Wachtell Lipton, HARVARD Law ScH. Forum oN Core. Gov. AND
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(May 13, 2013) (with Lucian A. Bebchuk) (blog post), at
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Responding to Objections to Shining Light on Corporate Political
Spending (1): The Claim of Immateriality, HARVARD LAW SCH.
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A Friendly Tale of Hot Dogs and Trainwrecks, HARVARD LAW SCH.
Forum ON Corp. Gov. AND Fiv. REG. (June 22, 2007) (blog post), at
https://corpgov.law.harvard.eduw2007/06/19/a-friendly-tale-of-hot-
dogs-and-trainwrecks/.



Jackson, Jr., Robert Joseph

Published Writings:

91

Does  Enforcement Intensity Explain Financial Development?,
HaRVARD Law Sc. Forum oN CORP. Gov. AND FiN. REG. (May 3,

2007) (blog post), at https:/icorpgov.law.harvard.edw2007/
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political parties or election committees during the last 10 years.

1 have never been a member of, nor held office in, any political party
or election committee; 1 am a registered Independent. However, I
served on an informal basis as an adviser to Secretary Clinton's
economic-policy team in connection with her candidacy for President
of the United States from late 2015 until November 2016. I did not
have a formal title. My responsibilities included responding to
questions from the Secretary’s economic-policy team related to
potential corporate-law and securities-regulation implications of
certain campaign proposals.
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campaign organization, political party, political action committee or
similar entity during the last eight years and identify specific
amounts, dates, and names of recipients.

In October 2016, I co-hosted a fundraiser on behalf of the Hillary
Victory Fund in connection with Secretary Clinton’s run to serve as
President of the United States. My total contributions to the Fund,
including those associated with the fundraiser, were $10,023.34.

In April 2016, I contributed $500.00 to Josh Gottheimer for Congress
in support of my college friend’s run to serve as a Member of
Congress for the Fifth District of New Jersey. Mr. Gottheimer was
elected, and now serves as the Fifth District’s Congressman.

1. Indicate whether you will sever all connections with your present
employer, business firm, association or organization if you are
confirmed by the Senate.

As described in the ethics agreement that | have entered into with the
U.S. Securities and Exchange Commission’s (SEC's) Designated
Agency Ethics Official (DAEQ), which has been provided to the
Committee, if confirmed by the Senate I will accept a tenured
position at New York University School of Law (NYU) and
immediately go on leave. Pursuant to the standard benefits offered to
professors, I will receive NYU housing.

2. As far as can be foreseen, state whether you have any plans after
completing government service to resume employment, affiliation or
practice with your previous employer, business firm, association or
organization.

As described in the ethics agreement that I have entered into with the
SEC's DAEO, which has been provided to the Committee, T will be
on leave from a tenured position at NYU. I will resume my position
as a tenured member of the NYU faculty upon completion of my

government service.
3, Has anybody made you a commitment to a job after you leave
government?

As described in the ethics agreement that 1 have entered into with the
SEC’s DAEQ, which has been provided to the Committee, I will be
on leave from a tenured position at NYU. I will resume my position
as a tenured member of the NYU faculty upon completion of my
government service.
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Futu nt: 4. Do you expect to serve the full term for which you have been
appointed?
Yes.

Qualifications: Please find a statement of my qualifications to serve as a Member of

the Securities and Exchange Commission attached as Anmex A,

Potential Conflicts 1. Describe any financial arrangements or deferred compensation

of Interest: agreements or other continuing dealings with business associates,
clients or customers who will be affected by policies which you will
influence in the position to which you have been nominated.

None.

2. List any investments, obligations, liabilities, or other relationships
which might involve potential conflicts of interest with the position to
which you have been nominated.

In connection with the nomination process, I have consulted with the
Office of Government Ethics (OGE) and the SEC’s DAEQ to identify
potential conflicts of interest. Any potential conflicts of interest will
be resolved in accordance with the terms of the ethics agreement that
1 have entered into with the SEC’s DAEQ and that has been provided
to the Committee.

3. Describe any business relationship, dealing or financial fransaction
(other than taxpaying) which you have had during the last 10 years
with the Federal Government, whether for yourself, on behalf of a
client, or acting as an agent, that might in any way constitute or result
in a possible conflict of interest with the position to which you have
been nominated.

In connection with the nomination process, I have consulted with the
OGE and the SEC’s DAEO to identify potential conflicts of interest.
Any potential conflicts of interest will be resolved in accordance with
the terms of the ethics agreement that I have entered into with the
SEC’s DAEO and that has been provided to the Committee.

4. List any lobbying activity during the past 10 years in which you
have engaged for the purpose of directly or indirectly influencing the
passage, defeat or modification of any legislation at the national level
of govemment or affecting the administration and execution of
national law or public policy.

None.
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Potential Conflicts
of Interest:

Civil, Criminal, and

Civil, Criminal, and
Investigatory Actions:
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5. Explain how you will resolve any conflict of interest that may be
disclosed by your responses to the items above.

In connection with the nomination process, I have consulted with the
OGE and the SEC’s DAEO to identify potential conflicts of interest.
Any potential conflicts of interest will be resolved in accordance with
the terms of the ethics agreement that I have entered into with the
SEC’s DAEO and that has been provided to the Committee. | am not
aware of any other potential conflicts of interest.

1. Give the full details of any civil or criminal proceeding in which
you were a defendant or any inquiry by a Federal, State, or local
agency in which you were the subject of the inquiry or investigation.

While serving at the Department of the Treasury in 2009, I recused
myself from matters related to Bank of America, which I had
previously represented in private practice. I consulted with Treasury's
DAEOQ to determine whether recusal was appropriate and, following
the DAEQ’s advice, I recused and did not participate in any particular
matter involving that firm. In March 2010, a Member of Congress
requested that the Special Inspector General for the Troubled Asset
Relief Program review potential conflicts of interests among Treasury
attomeys working in the Office of the Special Master for TARP
Executive Compensation. The Office of the Inspector General began
its review in April 2010, and in August 2011 that Office informed
Treasury that it had completed the task that the Member had
requested and that no further review was warranted.

In 2001, a Florida police officer mistakenly detained me in
connection with an incident involving petit theft from a grocery store
of items worth less than $10.00. Although I was briefly held and
charged, the State immediately recognized its error, took the rare step
of filing a “no action” dismissal shortly after my arrest, and privately
conveyed its apologies to my counsel. In connection with my
previous federal employment, including my employment with the
Department of Justice, the federal judiciary, and the Department of
the Treasury, research on my background has been conducted by the
Federal Bureau of Investigation, the Federal Marshals Service, and
the Secret Service. In each case, I have disclosed these events and the
State’s swift correction of its error to investigators, and in each case,
the events posed no issue to my clearance for federal employment.

2. Give the full details of any proceeding, inquiry or investigation by
any professional association including any bar association in which
you were the subject of the proceeding, inquiry or investigation.
I have never been the subject of any proceeding, inquiry or
investigation by any professional association.

21
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ANNEX A
QUALIFICATIONS

It is an extrzordinary honor to be nominated to serve as a Commissioner of the Securities
and Exchange Commission. If confirmed, I will bring long experience advancing transparency in
financial markets to bear on the Commission’s critical mission of protecting investors,
maintaining fair markets, and facilitating capital formation.

Since 2010, I have been a Professor at Columbia Law School, where my research focuses
on finding evidence-driven solutions to some of the most challenging issues in securities law. I
am the Founding Director of the Law School’s DataLab, which uses cutting-edge technology to
study the reliability of corporate disclosures. In one recent project, our team used advanced
computer science techniques to identify high-speed trading activity on the SEC's filing
systems—and worked to help the SEC modemize its approach to create a level playing field for
investors. In another, we used similar tools to shine light on trading activity before the
announcement of major corporate events, Both projects have helped regulators identify ways that
technology can better protect investors. I have been gratified that our work has been the subject
of commentary before several federal agencies, including the Federal Reserve and the SEC.

I have also worked to bring transparency to markets and to the SEC itself. For example, I
advocated for the disclosure of additional information about stockbroker fraud, leading to new
research that helped expose the brokers most likely to defraud investors. I also co-chaired a
group of legal scholars that petitioned the SEC to require public companies to disclose when they
spend shareholder money on politics—a proposal that has mow drawn more regulatory
commentary than any other petition in the Commission’s history.

My experience teaching corporate and securities law will also make me a more effective
Commissioner if T am confirmed. My students have been important partners in my work
throughout my career, both as a researcher and in the classroom. I was honored when Columbia
Law School and its students awarded me the Willis Reese Prize for Excellence in Teaching. And
I am especially grateful to follow in the footsteps of my predecessors at Columbia, Harvey
Goldschmid and William Carey, both of whom were exceptional law teachers—and also served
with great distinction on the Commission.

Before joining the Columbia faculty, I served as a senior policy advisor at the United
States Department of the Treasury, working with Kenneth Feinberg, the Special Master for
TARP Executive Compensation. At Treasury, I oversaw the development of policies designed to
give shareholders a say on executive pay, improve the disclosure of executives’ bonuses, and
make sure that financial institutions who received federal assistance during the financial crisis
tied executive pay more closely to performance. If I am confirmed, I plan to bring my experience
conceiving, developing, and executing on policies that protect investors to bear on the SEC’s
work. And I believe this experience will help me and my fellow Commissioners identify
innovative ways to protect investors while ensuring that American capital markets remain the
envy of the world.
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Prior to joining the Treasury Department, I was an attorney at the law firm Wachtell,
Lipton, Rosen & Katz. Before attending law school, I also served as a strategic advisor to public
companies and as an investment banker. [ believe that my experience in private practice—and
the opportunity to observe, firsthand, how securities law can influence the behavior of
corporations and investors alike—will give me important perspective on the SEC and its work.

T also believe that my education, and particularly my training in law and finance, has
prepared me to be an effective Commissioner. I eamed law and public policy degrees from
Harvard, an MBA in Finance from the Wharton School of Business, and two bachelor’s degrees
from the University of Pennsylvania. My interdisciplinary background, and the understanding of
financial markets that comes with it, has been critical to my work as a teacher and scholar, And I
believe that this training will allow me to engage with fellow Commissioners and the
Commission’s Staff on the increasingly complex questions raised by today’s capital markets.

It is my enormous privilege to be nominated to serve as a Commissioner on the Securities
and Exchange Commission. If confirmed, I will work tirelessly to bring all of my knowledge and
experience—as a legal scholar, teacher, policymaker, and practitioner—to bear on the
Commission’s crucial task.

2
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN
FROM DAVID J. RYDER

Q.1. Under the advice of the Office of Government Ethics, you have
agreed, if confirmed as Director of the Mint, to recuse yourself from
any decisions involving your former employer, Honeywell.

What types of contracts and other business arrangements does

the Mint currently have with Honeywell? If you recuse yourself
from a decision involving Honeywell, who will make those decisions
in your place?
A.l. It is my understanding that the Mint’s only business arrange-
ment with Honeywell is a purchase order (about $22K) with Honey-
well Safety Products for training at the United States Mint in
Philadelphia. If confirmed, I will adhere to all applicable ethics
laws, rules, and policies. Should I have a question concerning my
ethical obligations, I will seek the counsel of appropriate ethics
staff. Additionally, if a situation arises in which the Director of the
Mint is recused, it is my understanding that the Deputy Director
of the Mint would handle such matters.

Q.2. As Senator Scott referenced during your nomination hearing,
the Mint suspended its Mutilated Coin Redemption Program in No-
vember 2015 amid concerns about unlawful activity in the pro-
gram. The Mint has since issued a proposed rule that would allow
the Mint to add further precertification, documentation, and testing
requirements for individuals or companies submitting mutilated
coins for redemption.

During the 2 years that the program has been suspended, compa-
nies have accumulated a significant backlog of mutilated coins that
cannot be circulated or disposed of without the Mint. Do you be-
lieve the proposed rule will fully address the concerns that the
Mint has expressed about the integrity of the program? Will the
Mint work with individuals and companies that may have large
backlogs to accommodate unusually large redemptions as the pro-
gram restarts?

A.2. On November 2, 2015, the Mint suspended the exchange pro-
gram to assess the security of the program and develop additional
safeguards to ensure the integrity of the United States coinage. A
Notice of Proposed Rulemaking was published in the Federal Reg-
ister on September 19, 2017, inviting the public to comment on pro-
posed revised regulations for the program. I understand an impor-
tant part of the rulemaking process that remains ongoing is re-
viewing public comments to further consider the impact of the reg-
ulation’s measures on addressing security risks while maintaining
access to an effective program for participants. Although I have not
been part of the rulemaking’s development or the upcoming process
of evaluating potential comments, I do believe the Mint has taken
important steps to strengthen the program.

Furthermore, I recognize the importance of resuming the pro-
gram to individuals and companies that have large backlogs. I sup-
port the Mint’s intent to expeditiously resume the program, and I
look forward to working with you and your staff to ensure the Pro-
gram remains a cost-effective way for the public to redeem dam-
aged coins.
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR ROUNDS
FROM DAVID J. RYDER

Q.1. Mr. Ryder, I appreciated meeting with you recently. I under-
stand that you previously served as Director of the Mint under
President George H.W. Bush, and additionally as the Deputy
Treasurer.

What do you believe has changed from working as Director under
President H.W. Bush and now? Are there any new challenges that
you believe the Mint is facing today?

A.1. Circulating coin redesign has changed dramatically since 1992,
which has contributed millions of dollars to the general fund. I be-
lieve that the Mint has also been improving their manufacturing
processes which has resulted in fewer errors in coin manufacturing.
For example, the Mint has reported that its Mint Quality Index
(MQI) went from the low 70s in 2007 to a rating of 99.3 percent
in 2014 for circulating coins at the Denver and Philadelphia facili-
ties. Additionally, I believe the Mint’s customer service has im-
proved dramatically in the commemorative and bullion sales area.
One of my challenges will be the implementation of the Mint’s
new 5-year strategic plan which focuses on: (1) the work place envi-
ronment; (2) improving the Mint’s management and governance;
and (3) integrating technology into operations and support lines.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN
FROM HESTER M. PEIRCE

Q.1. Although materiality has long been the foundation of the
SEC’s disclosure requirements, the SEC has, over time, supple-
mented this standard with specific bright-line rules. For example,
the SEC requires disclosure of specified information related to exec-
utive compensation, corporate governance, and internal controls.
Do you agree that bright-line rules can be useful to both companies
and investors by supplementing the traditional materiality stand-
ard?

A.1. As you note, materiality is the touchstone for companies’ dis-
closure under the securities laws. Bright-line rules can be useful in
guiding companies’ disclosure efforts, but materiality should be the
controlling principle for the SEC in formulating bright-line disclo-
sure rules and disclosure guidance.

Q.2. Speaking at NYU’s School of Law earlier this year, Chair
Clayton said, “I am not comfortable that the American investing
public understands the substantial risk that we face systemically
from cyber issues and I would like to see better disclosure around
that.” Two days later, the Equifax breach proved him right.

If confirmed, would you commit to working with Chair Clayton
and the other Commissioners to revise cyber risk disclosure re-
quirements, including considering a specific 8-K reporting item for
cybersecurity breaches that expose personally identifiable informa-
tion?

A.2. T share your and Chairman Clayton’s concern that investors
need to understand the material cybersecurity risks that companies
face. If confirmed, I commit to working with Chairman Clayton, my
fellow Commissioners, and the staff of Corporation Finance to con-
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sider whether companies need additional guidance for cybersecurity
reporting and what form such guidance should take, including po-
tentially a specific Form 8-K reporting requirement.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TOOMEY
FROM HESTER M. PEIRCE

Q.1. It is my understanding that Initial Coin Offerings (ICOs) and
crypto-currencies have raised billions thus far in 2017. This rep-
resents an exponential growth in recent years.

I was glad to see the SEC begin to closely examine this market,
and I applaud the SEC for its recent issuance of the Investigative
Report regarding the DAO. The Investigative Report was an impor-
tant step in bringing some clarity to the ICO market in explaining
how securities laws apply to ICOs depending on the “facts and cir-
cumstances.”

Although the DAO report was helpful, I worry that a continued
lack of clarity in ICO regulation will stifle innovation and, most im-
portantly, leave investors at risk.

Should the SEC do more to bring clarity to the ICO market?

A.1. The SEC’s 21(a) report on the DAO was a useful first step in
providing clarity in the ICO market. As the report noted, the facts
and circumstances surrounding an ICO determine whether and
how securities laws are implicated. As it gains more experience
with ICOs, the SEC should look for additional opportunities to pro-
vide clarity—perhaps through a guidance document—to the market
about conducting ICOs in compliance with the securities laws. To
the extent the SEC brings enforcement actions in this area, it
should identify with specificity how a particular ICO violated the
securities laws to give market participants clear examples of what
they should not do.

Q.2. Aside from enforcement actions, what can the SEC do to pro-
vide certainty to the ICO market? Would a proposed rulemaking
make sense?

A.2. A proposed rulemaking might make sense. Alternatively, the
SEC could consider issuing a concept release, conducting public
roundtables, or otherwise soliciting input from a broad array of
market participants and other interested parties before under-
taking a rulemaking. If I am confirmed, I look forward to working
with my fellow Commissioners and the SEC staff to assess appro-
priate next steps regarding ICOs. The SEC also should work with
the CFTC to help to clarify when ICOs implicate each agency’s reg-
ulatory regime.

Q.3. The SEC is about to implement the initial operating stage of
the Consolidated Audit Trail (CAT). Exchanges will soon begin re-
porting to what will be a massive database, which will include a
significant amount of highly sensitive information. In its second
phase, CAT will begin receiving personally identifiable information
(PII) of brokerage customers. The recent breach of the SEC’s
EDGAR database, however, calls into question the security of the
SEC’s information technology.

Will you commit not to collect any PII until you are confident
that CAT is not susceptible to a breach?



101

A.3. If I am confirmed, I commit to working with my fellow Com-
missioners, the SEC staff, and the self-regulatory organizations
participating in CAT to ensure that, to the extent PII needs to be
collected, it is not susceptible to a breach.

Q.4. We usually think of outside hackers when we think of data se-
curity, but in numerous cases, individuals trusted with access to
confidential data are actually the source of leaks—Chelsea Man-
ning and Reality Leigh Winner come to mind. How should the SEC
control access to CAT data within the agency? Should it allow other
agencies or researchers access to CAT data?

A.4. T am concerned about both outside and inside compromises of
the CAT data. My concerns stem in part from prior incidents at the
SEC1 and in part from the reality that mistakes happen even
when people are well-intentioned. If I am confirmed, I will work
with my fellow Commissioners and the SEC staff to understand the
protections that are in place for dealing with CAT data, including
who is entitled to access the data and how. Intergovernmental data
sharing is important, but should be preceded by similar questions
about who the agency will allow to access the information and how.
If nongovernmental researchers are permitted to have access to the
data, additional protections will be necessary, including eliminating
PII. Before researcher permissions are granted, the SEC should
carefully consider the purpose of allowing such access and whether
it justifies the additional risk of leakage.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TILLIS
FROM HESTER M. PEIRCE

Q.1. In brief, what is the SEC currently doing right, what needs
to change, and how do you plan on prioritizing your time, should
you be confirmed?

A.1. Chairman Clayton has set the SEC on the right course by lay-
ing out and taking initial steps with respect to important priorities,
including facilitating capital formation, combating retail investor
fraud, and better identifying and protecting against cybersecurity
risks. To pursue these priorities, the SEC will need to shed some
bad past habits, including a tendency to limit investor opportuni-
ties and unduly constrain access to the capital markets in the
name of investor protection. The SEC should work to refocus disclo-

1See, e.g., Government Accountability Office, “Information Security: SEC Needs To Improve
Controls Over Financial Systems and Data” (GAO Report No. 14-419 April 2014), at p.5 (“Al-
though SEC had issued policies and implemented controls based on those policies, it did not con-
sistently protect its network boundary from possible intrusions; identify and authenticate users;
authorize access to resources; ensure that sensitive data are encrypted; audit and monitor ac-
tions taken on the commission’s systems and network; and restrict physical access to sensitive
assets.”); Office of Inspector General, “SEC, Federal Information Security Management Act: Fis-
cal Year 2013 Evaluation” (Report No. 522 Mar. 31, 2014), at p.i (describing a number of areas
in which previously identified weaknesses in security controls had not been corrected and thus
“could adversely affect the confidentiality, integrity, and availability of the agency’s information
and information systems”); Office of Inspector General, “SEC, Report of Investigation into Mis-
use of Resources and Violations of Information Technology Securities Policies Within the Divi-
sion of Trading and Markets” (Case No. OIG-557 Aug. 30, 2012), p.11 (in an investigation of
security breaches in the Automation Review Policy Program (ARP), the SEC office charged with
overseeing computer networks at self-regulatory organizations, finding that “staff spent hun-
dreds of thousands of dollars on computer equipment and software that had no checks in place
to ensure that the equipment and software purchased were needed or used to further the ARP
program mission” and that “a significant portion of the equipment and software purchased was
never used in the ARP program”).
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sure requirements so that companies are providing the material in-
formation that investors need to make informed investment deci-
sions. The SEC also should work to modernize its rulebook,
which—after more than 80 years—has grown fat and unwieldy.

If I am confirmed, I will work with the Chairman to improve cap-
ital formation, expand investor opportunities, combat retail fraud,
strengthen cybersecurity risk management, and tend to the day-to-
day business of the SEC. I expect my priorities to include bread
and butter issues like EDGAR, the efficacy of the SEC’s compliance
and enforcement programs, oversight of FINRA and the PCAOB,
and consideration of potential changes to the rules governing retail
financial professionals and the rules governing market structure.
As I noted at the hearing, if I am confirmed, my priorities may
change in response to market changes or information I learn from
my fellow Commissioners or the SEC staff.

Q.2. Do you believe that private capital being put into underper-
forming companies can improve the company’s performance?

A.2. Private capital, along with the expertise that often accom-
panies it, can play an important role in assisting underperforming
companies.

Q.3. Do you believe that curbing more private investment would
help underperforming companies?

A.3. Unwarranted restrictions on the ability of companies to raise
capital in the private markets diminish the likelihood that compa-
nies will survive and thrive. An effective regulatory framework can
help to ensure that companies have access to a healthy supply of
private capital and the managerial and operational expertise that
goes along with it.

Q4. Do you agree that private capital being put into companies
leads to more transparency and communications with existing
shareholders?

A.4. Private providers of capital can and often do condition their
provision of capital on the institution of best practices regarding
transparency and shareholder communications.

Q.5. Do you agree that corporate CEOs are more responsive to the
market today than they were in the past?

A.5. Among other things, the proliferation of real-time information
about companies, the increasing speed with which that information
is incorporated into market prices, and compensation plans linking
CEO pay to company performance likely have increased corporate
CEOs’ responsiveness to the market.

Q.6. Do you believe that restricting or making it harder for private
capital to invest in American companies is a good idea?

A.6. Placing unwarranted restrictions on the ability of American
companies to access private capital is not a good idea from the per-
spective of those companies, investors, and the general public.
Along with our public markets, private markets are an important
source of capital for companies of all sizes. If I am confirmed, I
plan to work to help both private and public markets function effec-
tively to help support the dynamism of American companies, the
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health of the American economy, and the prosperity of American
employees and investors.

Q.7. Do you believe that private capital should be flexible and
adaptive to quickly changing circumstances?

A.7. Private capital should be flexible and adaptive to quickly
changing circumstances. One of the important features of well-func-
tioning capital markets is that providers of capital are able to react
rapidly to developments at particular companies and in the broader
economy. A proper regulatory framework can facilitate such flexi-
bility.

Q.8. Do you think that the current IPO market is at its peak?
What could we be doing to facilitate more entrants into the public
markets? What are some determinative factors that companies
evaluate when making a decision to enter into the public markets?
Do you think that some of these factors have served as preclusive,
often determinative factors for a company deciding not to enter the
public marketplace? How do public companies affect job creation
and economic growth?

A.8. Whether the IPO market is at its peak depends on a number
of factors, including general economic conditions, the reasonable-
ness of the existing and prospective regulatory framework gov-
erning public companies, expectations about the cost of shareholder
litigation, and the degree to which public capital is cheaper than
private capital. In deciding whether to go public, companies con-
sider these factors along with their own current need for capital,
expectations about future growth, and an assessment of the pros-
pects for enhanced stock liquidity. If companies determine that the
cost of being public, including anticipated costs due to future regu-
latory changes, outweighs the benefits of easier access to capital
and greater liquidity for shareholders, companies will not take the
step of going public. Reluctance of companies to go public has seri-
ous implications for our economy, investors, and workers. Ready ac-
cess to capital markets enables companies to obtain the capital
they need to innovate, hire workers, and contribute to economic
growth.

While some factors that affect the decision to go public are be-
yond the control of regulators and legislators, the SEC and Con-
gress can take further steps to streamline the process for going
public, eliminate requirements that do not protect investors, ad-
dress concerns about market structure to ensure that the markets
work for issuers of all sizes, and commit to a reasonable, effective
regulatory regime for public companies.

Q.9. Do you think that the SEC should have a formalized retro-
spective review process, much like prudential regulators have, by
which the SEC can take a holistic look at its rules and regulations
and decide which ones are outmoded, ineffective, burdensome, etc.,
or similarly decide which ones need to be changed and modernized?

A.9. Retrospective review is an important part of maintaining an
effective regulatory framework. If I am confirmed, I would be
pleased to work with Congress to develop a statutory retrospective
review process similar to that of the prudential regulators, but the
SEC already has the ability to develop an effective process inter-
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nally. The SEC has shown an increasing commitment to economic
analysis, and retrospective review should be part of that commit-
ment. As part of ongoing efforts to further improve economic anal-
ysis, the SEC could make a practice of including metrics in its
rules that can serve as the basis for future retrospective review.
Moreover, the SEC’s plan to revisit Regulation NMS, among other
rulemakings, will help to set an agency precedent for retrospective
review.

Q.10. How do you plan on working with the CFTC to address har-
monization issues?

A.10. Harmonization efforts by the SEC and CFTC in the deriva-
tives markets are important. Domestic harmonization, in turn, will
facilitate better international cooperation. SEC-CFTC relations
have not always been smooth, but Chairmen Clayton and Giancarlo
have exhibited an interest in building interagency cooperation. If I
am confirmed, I look forward to working with the CFTC to har-
monize rules governing swaps and security-based swaps, efficiently
oversee dually registered entities, monitor the markets, and de-
velop effective regulatory frameworks for new technologies that po-
tentially implicate both regulatory regimes. I already have the
pleasure of knowing Chairman Giancarlo, Commissioner Quintenz,
and CFTC nominee Stump and look forward to getting to know
Commissioner Behnam.

Q.11. With regard to cyber infrastructure and enforcement actions,
what do you think the SEC is doing right and what would you
change?

A.11. Chairman Clayton appropriately has expressed a strong com-
mitment to cybersecurity at the SEC and in regulated entities and
public companies. His early, public prioritization of this issue sent
an important message to regulated entities and public companies.
If confirmed, I will be better able to assess what the SEC is doing
in terms of cyber enforcement. The SEC should create a collabo-
rative environment to facilitate efforts by the private sector, the
SEC, and other Government agencies to identify and address
cyberthreats. If the SEC fails to address its own problems in cyber-
security, I am concerned that regulated entities will likewise cut
corners.

Q.12. The Treasury Capital Markets report touched on potential
changes to best execution and potential changes to market struc-
ture issues, particularly in the context of Reg. NMS. Can you give
me your thoughts on what you view as potential areas for reform
within the context of Reg. NMS?

A.12. Regulation NMS attempted to reshape the equity markets ac-
cording to a particular view of how those markets should work. In
doing so, the SEC more deeply entrenched itself in decision mak-
ing, constrained the options of issuers and investors, and added
new layers of complexity to the markets. Potential reforms could
make it easier for trading venues to tailor themselves to meet the
needs of particular issuers or investors, rather than the current
one-size-fits-all approach. If confirmed, I look forward to working
with my fellow Commissioners, SEC staff, the Equity Market
Structure Advisory Committee, and this Committee to identify
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ways in which market structure regulation is not working and con-
sider potential reforms to ensure that our markets serve the full
range of investors and companies.

Q.13. Some have argued that our market structure systems have
become increasingly complex and that the layered regulations have
created incentives to game the system. Can you help me under-
stand your views on reforming our domestic market structure and
can you commit to this body that you will work with the Committee
in tackling some of the languishing issues that have been pervasive
in market structure over the last 10+ years?

A.13. Our equity markets are the best in the world, but reforms
would help to ensure that they stay that way. Mindful of the fact
that the Chairman sets the rulemaking agenda, I look forward to
working on such reforms with my fellow Commissioners and with
this Committee. I share your concern about the system’s complexity
and the gaming such complexity breeds. I also am concerned about
the role that SEC regulation plays in determining how, where, and
when orders are executed. Many problems we see in today’s mar-
kets seem to have their origin in well-intentioned SEC attempts to
structure the markets. In contemplating reforms, the needs of in-
vestors and companies should dictate.

Q.14. IT modernization enables financial services firms to protect
constituent financial information. In an environment of increasing
cybersecurity threats, how will you use your role at the SEC to pro-

mote IT modernization across the financial services sector and at
the SEC?

A.14. If T am confirmed, I will work with Chairman Clayton, my
fellow Commissioners, and the SEC staff to understand and ad-
dress weaknesses in the SEC’s information technology infrastruc-
ture, policies, and practices. Getting the SEC’s house in order will
send an important message to financial firms to do the same. The
SEC’s compliance examiners also play an important role in moni-
toring how financial firms are doing and where weaknesses may
lie. If confirmed, I look forward to working with the SEC staff to
ensure that the oversight program fosters healthy IT moderniza-
tion practices.

Q.15. How will you ensure that regulations set by the SEC do not
impede progress on IT modernization?

A.15. IT-intensive regulatory initiatives such as Regulation NMS,
the Volcker Rule, and the Department of Labor’s fiduciary rule
likely divert industry resources away from IT modernization initia-
tives. I plan to take such opportunity costs into account in assess-
ing future regulatory changes. In addition, it is important for the
SEC to write rules in a way that ensures regulated entities have
the flexibility to shift to newer and better ways of doing things. In
the past, SEC rules have sometimes inadvertently cemented histor-
ical information technology by being overly prescriptive.

Q.16. With regard to corporate disclosures, what standard should
be used to determine whether or not something is disclosed?

A.16. The appropriate standard for corporate disclosure is materi-
ality. Corporations should disclose information “if there is a sub-
stantial likelihood that a reasonable shareholder would consider it
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important” in making an investment decision.! That standard
avoids “bury[ing] the shareholders in an avalanche of trivial infor-
mation.” 2

Q.17. On February 24, 2017, President Trump signed an Executive
Order on Enforcing the Regulatory Reform Agenda, part of which
focused on identifying regulations that are “outdated, unnecessary,
and ineffective.” Given recent technological advances, one area of
particular focus should be regulations requiring paper-based com-
munications as the default delivery method in communicating with
investors and consumers. Such regulations are prime examples of
regulations that were first adopted decades ago and have failed to
evolve with the times.

If confirmed, will you work to ensure that the SEC identifies and

modigles outdated regulations regarding paper-based communica-
tions?
A.17. If confirmed, I will work to eliminate or modernize outdated
regulations. Without prejudging the issue about paper-based com-
munications, the subject of an outstanding proposal, I intend to
work to ensure that technology can be used appropriately and con-
sistent with investor protection to meet disclosure requirements.

Q.18 Do you believe the recent action by the SEC regarding MiFID
II was appropriate? If you do not, how would you have addressed
this issue?

A.18. While I have not had the opportunity to consult with the
staff that worked on the MiFID II resolution, I was pleased to see
that the SEC took concrete steps to provide guidance and legal
clarity on a matter of such importance. If I am confirmed, I look
forward to working with my fellow Commissioners, the SEC staff,
and international counterparts on a longer-term resolution, should
it be necessary.

Q.19. Do you think that the U.S. and the SEC should import
standards from other countries?

A.19. The SEC should draw lessons from other countries’ regu-
latory successes and failures, but the SEC needs to develop regula-
tions that work for the American markets. Moreover, wholesale im-
portation of foreign standards does not comport with the Adminis-
trative Procedure Act.

RESPONSES TO WRITTEN QUESTIONS OF
SENATOR MENENDEZ FROM HESTER M. PEIRCE

Q.1. A preliminary report released this week found the SEC col-
lected $127 million in corporate civil penalties in 15 cases from
February through September 2017, in comparison to $702 million
in 43 cases from February through September 2016.1

Are you concerned that these numbers may reflect a shift in en-
forcement priorities?

1TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976).

21d. at 448.

Lhttps:/ /www.politicopro.com / financial-services [ story /2017 | 10/ corporate-penalties-have-
dropped-at-sec-since-trump-took-office-163857
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A.l. I am committed to a strong enforcement program—one that
sends a clear message that rules will be enforced impartially, swift-
ly, objectively, and fairly. It is, however, very difficult to assess the
effectiveness and priorities of the SEC’s enforcement program by
looking only at a single statistic, such as the number of cases in
which corporate penalties were assessed or the amount of pen-
alties. The nature and complexity of cases are also important, and
these factors might not reflect a shift in enforcement priorities. For
example, an enforcement action that stops a retail fraudster in her
tracks before she can harm a lot of investors is an important mat-
ter, but might yield relatively small penalties.

Q.2. If confirmed, what recommendations will you make to Chair
Clayton to strengthen the ability of the enforcement division to
hold accountable those that violate Federal securities laws?

A.2. If confirmed, I will recommend that Chairman Clayton em-
power the Enforcement Division to pursue enforcement matters—
regardless of whether they generate big headlines—that go to the
core of investor protection and market integrity. Retail and ac-
counting fraud matters can be difficult to investigate, but are im-
portant. I also will recommend that the Chairman not allow rou-
tine compliance matters to take valuable enforcement resources
away from pursuing intentional violations. I also will work with
the Chairman foster a culture within the SEC that encourages staff
to raise concerns and suggest changes. Because much of the en-
forcement work is conducted outside Washington, DC, I will also
recommend that Chairman Clayton build strong relationships with
the regional offices to ensure that all of the agency’s enforcement
resources are being used productively.

Q.3. In response to a question from Chairman Crapo, you identified
cybersecurity as a top priority. If confirmed, what recommenda-
tions will you make to Chair Clayton related to cybersecurity both
at the Commission itself and in the securities markets at large?

A.3. Cybersecurity must be an SEC priority. The recently revealed
breach at the SEC is a stark reminder that the SEC has valuable,
personally and commercially sensitive information. Unfortunately,
this last breach was not the SEC’s first problem in the cybersecu-
rity area. As indicated by Chairman Clayton’s September 20, 2017,
public statement on cybersecurity, he takes these issues extremely
seriously. I will support the Chairman’s efforts, including by recom-
mending that the SEC act more quickly than it has in the past to
implement recommendations by the SEC’s Inspector General and
the Government Accountability Office to address cybersecurity
weaknesses. To be able to do this, the SEC will need to recruit and
retain information security experts. The establishment of a culture
at the SEC that encourages employees at all levels to be on the
lookout for problems can help to ensure that problems are identi-
fied and elevated promptly within the SEC.

As you note, cybersecurity is an issue not just for the SEC, but
for the securities markets as a whole. By taking aggressive action
to address its own problems, the SEC can set a powerful example
for the securities markets. I also will recommend that the Chair-
man work collaboratively with regulated entities and other regu-
lators to identify and combat cyberthreats.
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Q.4. In response to a question from Senator Reed regarding re-
sources and cybersecurity, you said “it will be much easier to as-
sess that [resources] when I am actually there.” I am concerned
that the SEC does not have the resources it needs to appropriately
protect itself from cybersecurity threats.

What specific steps will you take to investigate whether the SEC
has sufficient cybersecurity resources?

A4, If T am confirmed, I will talk with the Chairman, my fellow
Commissioners, and staff in the Office of Information Technology
to understand what resources are devoted to cybersecurity now,
how cybersecurity resources have been used in the past, and what
projected needs are for the future. Past reports suggest that some
of the SEC’s problems may be due to mismanagement of re-
sources, 2 so I would want to understand whether resource manage-
ment has improved since the period covered by those reports. An
objective outside analysis of the SEC’s cybersecurity infrastructure
could be useful in understanding what the SEC’s resource needs
might be in coming years. I also hope to get a better understanding
of how other similarly situated agencies are managing cybersecu-
rity threats.

Q.5. If you conclude that the SEC does not have sufficient cyberse-
curity resources, will you make that finding clear to both Chair
Clayton and Members of Congress?

A.5. Yes.

Q.6. I remain concerned that the current lack of transparency
around short selling enables manipulative trading behaviors that
harm growing companies and discourages long-term investment. I
raised this concern to former SEC Chair Mary Jo White in a letter
in January 2017. In my view, the current lack of transparency of
short positions has a trifold impact on the securities market—it de-
prives investors of information critical to making meaningful in-
vestment decisions; it denies issuers of insights into trading activ-
ity and inhibits their ability to interface with investors; and it
withholds crucial information from the market, ultimately imped-
ing efficiencies and diluting transparency. There are currently two
petitions for rulemaking pending before the SEC requesting that it
promulgate rules to require disclosure of short positions in parity
with the existing required disclosure of long positions (File No. 4-

2See, e.g., Government Accountability Office, “Information Security: SEC Needs To Improve
Controls Over Financial Systems and Data” (GAO Report No. 14-419 April 2014), at p.5 (“Al-
though SEC had issued policies and implemented controls based on those policies, it did not con-
sistently protect its network boundary from possible intrusions; identify and authenticate users;
authorize access to resources; ensure that sensitive data are encrypted; audit and monitor ac-
tions taken on the commission’s systems and network; and restrict physical access to sensitive
assets.”); Office of Inspector General, “SEC, Federal Information Security Management Act: Fis-
cal Year 2013 Evaluation” (Report No. 522 Mar. 31, 2014), at p.i (describing a number of areas
in which previously identified weaknesses in security controls had not been corrected and thus
“could adversely affect the confidentiality, integrity, and availability of the agency’s information
and information systems”); Office of Inspector General, “SEC, Report of Investigation into Mis-
use of Resources and Violations of Information Technology Securities Policies Within the Divi-
sion of Trading and Markets” (Case No. OIG-557 Aug. 30, 2012), p.11 (in an investigation of
security breaches in the Automation Review Policy Program (ARP), the SEC office charged with
overseeing computer networks at self-regulatory organizations, finding that “staff spent hun-
dreds of thousands of dollars on computer equipment and software that had no checks in place
to ensure that the equipment and software purchased were needed or used to further the ARP
program mission” and that “a significant portion of the equipment and software purchased was
never used in the ARP program”).
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689 and File No. 4-691). In your opinion, should the SEC act on
these pending rulemaking petitions or consider any alternative op-
tions, in order ensure fair disclosure of short positions?

A.6. To avoid pre-judging the issue, I cannot speak to the par-
ticular petitions. If I am confirmed, however, I look forward to
working with my fellow Commissioners and SEC staff to assess
transparency concerns associated with short selling and potential
avenues for addressing those concerns without unduly curtailing
socially beneficial short selling.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARNER
FROM HESTER M. PEIRCE

Q.1. The Citizens United v. FEC ruling allowed, among other
things, corporations to contribute independent political expendi-
tures. Public companies are active participants in our elections, yet
their shareholders do not know the role that they play because the
SEC has been reluctant or handcuffed from requiring firms to dis-
close their political contributions.

Do you believe shareholders have a right to know whether a com-

par;y they’ve invested in is making contributions in their best inter-
est?
A.1. I understand that some shareholders and other interested per-
sons have expressed an interest in corporate political contributions.
Under current securities law, however, companies are not required
to disclose information regarding political contributions unless that
information is material.

Q.2. What should be the threshold for determining when a com-
pany discloses their political spending?

A.2. Materiality is the appropriate standard for all corporate disclo-
sures. Companies should disclose political contributions that are
important to a reasonable investor’s investment decision.

Q.3. What policy levers does the SEC have to promote long-term
value creation?

A.3. The SEC has several policy levers relevant to long-term value
creation. Adjustments to the regulatory framework governing cap-
ital formation can ensure that innovative and growing companies
can obtain the capital they need to create long-term value. The
SEC’s disclosure regime can promote long-term value creation by
providing investors the information they need to assess companies’
long-term value. Adjustments to the regulatory regime governing
market structure can ensure liquid markets for the shares of com-
panies of all sizes, which in turn helps those companies to attract
investors and build long-term value.

Q4. Do you believe companies are engaging in too many stock
buybacks and dividend payments and not spending enough on cor-
porate growth?

A.4. 1 share a desire to see corporate growth, but assessing wheth-
er there are too many buyouts and dividends would require a case-
by-case, fact-specific assessment. Manipulative buyouts, of course,
should not occur at all. Buybacks and dividends, if properly and le-
gally used, can contribute to corporate growth. For example, a com-



110

pany without productive uses for cash might conclude that it
should return cash to shareholders through a stock buyback or div-
idend. The shareholders can then invest that money in companies
with productive uses for it. Other companies might contribute to
corporate growth by choosing to refrain from buybacks and divi-
dends in order to invest in new projects.

Q.5. Is there a way to center less attention on quarterly earnings?

A.5. Some market participants and companies cite quarterly earn-
ings pressure as a reason that companies cannot focus on long-term
value. I am aware of some private sector efforts to find ways for
companies to expressly embrace a long-term view. If confirmed, I
look forward to working with my fellow Commissioners and SEC
staff to consider whether regulatory or statutory changes are nec-
essary and appropriate to allow such efforts to move forward.

Q.6. The disclosure of innumerable hacks over the past few years,
recently punctuated by hacks of the SEC and Equifax, has made
clear that we all need to raise our cybersecurity game. Given the
important role broker-dealers play in the formation and distribu-
tion of capital in the United States, do you think it’s appropriate
for FINRA, in its examination of broker dealers, to perform cyber-
vulnerability assessments of registered broker dealers?

A.6. Broker-dealers’ cybersecurity is an important matter given
their central role in the capital markets. FINRA looks at registered
broker-dealers’ cybersecurity policies, practices, and risk manage-
ment. If confirmed, I look forward to working with my fellow Com-
missioners, the SEC’s FINRA inspection office, and FINRA to un-
derstand the scope of FINRA’s existing cyber assessments and
whether additional oversight of broker-dealers’ cyber vulnerabilities
by FINRA or the SEC is necessary.

Q.7. On Oct. 15, 2014, the Treasury market flash rally occurred,
where the yield on the benchmark 10-year U.S. Treasury traded in
a 37-basis-point range (0.37 percent), only to close six basis points
below its opening level. Principal trading firms (PTFs) account for
a majority of trading in inter-dealer Treasury markets, which rep-
resent half of all trading in Treasuries. Due to a loophole, PTFs,
including many that use algorithmic strategies, have not been re-
quired to register as brokers. This allows them to escape oversight
and reporting requirements. Will you commit to ensuring that
PTFs are required to register as brokers?

A.7. If confirmed, I will consult with my fellow Commissioners,
SEC staff, and the Department of Treasury to consider whether, in
light of recent market developments, a rulemaking to extend
broker-dealer registration and reporting requirements to principal
trading firms in the Treasury markets is appropriate.

Q.8. Under current law, Regulation ATS’s basic regulatory stand-
ards for exchanges and other financial markets are designed to en-
sure market resilience, integrity and adequate operational risk con-
trols. But trading venues that facilitate the exchange of Govern-
ment securities are excluded from Regulation ATS. And by exclud-
ing them from Regulation ATS, they are also excluded from Regu-
lation SCI’s cybersecurity requirements. Will you commit to closing
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the loophole that permits Government-securities trading venues to
avoid these basic requirements?

A.8. It is crucial that our Government securities markets function
well and are resilient. The SEC’s 2015 proposal on Regulation ATS
asked for comment on whether regulatory changes are appropriate
for Government-securities trading venues If confirmed, this issue
may come before me in connection with the adoption of changes to
Regulation ATS. In considering the appropriate regulatory frame-
work (including cybersecurity requirements) for Government-secu-
rities trading venues, I will review relevant comments and consult
with my fellow Commissioners, SEC staff, the Department of
Treasury, and banking regulators.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARREN
FROM HESTER M. PEIRCE

Q.1. You have written extensively on the problems at the Financial
Industry Regulatory Authority (FINRA). You previously said that
youre “not sure that FINRA serves anyone well in its current
form,” and that “investors feel theyre not getting the protection
they need.”! And yet, despite the SEC having the tools to oversee
it, “in practice FINRA operates with substantial independence from
the SEC.”2 As you put it, “FINRA rules do not typically attract
close attention from the SEC’s commissioners.” 3

Given your statements on FINRA and the lack of oversight from
the SEC, can you commit to reversing that trend and conducting
formal reviews of all FINRA actions going forward?

A.1. As you note, I have concerns about FINRA’s accountability. If
I am confirmed, therefore, I will actively review FINRA actions.

Q.2. Will you commit to initiating a review of FINRA’s investor
protection practices?

A.2. Investor protection is central to FINRA’s role. I look forward
to working with my fellow Commissioners and SEC staff to review
FINRA’s investor protection practices.

Q.3. At your hearing, you stated that you “worry about trans-
parency” at FINRA.4 FINRA meets behind closed doors and is not
required to release information to the public unless it deems it nec-
essary. FINRA is not subject to the Freedom of Information Act, its
hearings are not public, and “there is virtually no public informa-
tion currently available about how FINRA specifically uses [its]
revenues|.]”?

Do you think FINRA should be subject to the same transparency
and due process requirements that Government agencies are sub-

1“FINRA Plays ‘Gotcha’ With Brokers, Short-Changes Investors: Hester Peirce”, Think Advi-
sor (Mar. 17, 2017) (online at hitp:/ /www.thinkadvisor.com /2017/03/17/finra-plays-gotcha-
with-brokers-short-changes-inve?sireturn=1509052996).

2 Hester Peirce, “The Financial Industry Regulatory Authority: Not Self-Regulation After All”,
Mercatus Center 19 (Jan. 2015) (available at https:/ /www.mercatus.org/system/files/Peirce-
FIIyﬁA.pdf).

4 Greg Iacurci, “SEC Nominees Jackson and Peirce Blast FINRA’s Transparency During Hear-
ing”, Investment News (Oct. 24, 2017) (online at http://www.investmentnews.com/article/
20171024/ FREE | 171029976 | sec-nominees-jackson-and-peirce-blast-finras-transparency-during).

5Mark Schoeff, Jr., and Bruce Kelly, “FINRA: Who's Watching the Watchdog?”: Investment
News (Sept. 2, 2017) (online at http:/ /www.investmentnews.com [article /20170902 | FEATURE /
170909996 / finra-whos-watching-the-watchdog).
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ject to? If not, which requirements should and should not apply to
FINRA?

A.3. Self-regulatory organizations (SROs) have traditionally not
been subject to the same transparency and due process require-
ments as Government agencies. Given FINRA’s quasi-governmental
nature, I and others have asked whether FINRA’s transparency
and due process requirements should look more like those applica-
ble to Government agencies. I have not reached a definitive conclu-
sion on how FINRA’s transparency and due process requirements
should be reformed. As I mentioned at the hearing, I am hopeful
that some positive change may come from within FINRA in re-
sponse to the review that CEO Robert Cook initiated. If I am con-
firmed, I look forward to exploring with my fellow Commissioners,
SEC staff, Members of this Committee, investors, member firms,
and other interested parties whether the SEC or Congress also
need ‘X) act to increase transparency and procedural protections at
FINRA.

Q.4. If confirmed, will you review transparency and due process at
FINRA? If necessary, will you work with both your fellow Commis-
sioners and the Congress to reform FINRA?

A.4. If confirmed, I intend to work with my fellow Commissioners
and the SEC staff to look at transparency and due process at
FINRA. If necessary, I will work with my fellow Commissioners
and Congress on reforming FINRA.

Q.5. Despite refusing to disclose most of their finances, FINRA
pays it several of its seven of its executives more than $1 million
per year. Given its failure to protect investors, do you think it is
appropriate for FINRA to pay its executives several times more
than typical Government regulators?

A.5. 1 am aware of concerns about the high salaries of FINRA ex-
ecutives, particularly because these salaries are paid by broker-
dealers and, ultimately, investors who have little input in setting
them. The SEC is not in a position to set salaries at FINRA, but,
should I be confirmed, I will work to hold FINRA accountable for
how well it is fulfilling its role as the frontline regulator of broker-
dealers. A piece of this consideration is likely to be how effectively
FINRA is spending its resources.

Q.6. On June 1, 2017, the SEC solicited public comments from re-
tail investors and other interested parties on revising its standards
of conduct for investment advisers and broker-dealers. In this re-
quest for comments the SEC asked “If the commission were to pro-
ceed with a disclosure-based approach to potential regulator action,
what should that be?” ¢

Do you believe that the financial incentives that create conflicts
of interest in the retail investment market that harm investors can
be eliminated by enhanced disclosure alone?

A.6. A key part of investor protection is ensuring that investors
have access to the information they need to make investment deci-

6Jay Clayton, “Public Comments From Retail Investors and Other Interested Parties on
Standards of Conduct for Investment Advisers and Broker-Dealers”, Securities and Exchange
Commission (June 1, 2017) (online at hitps:/ /www.sec.gov/news/public-statement | statement-
chairman-clayton-2017-05-31).
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sions, including decisions about working with a financial profes-
sional. Disclosing conflicts of interest can help investors to choose
an appropriate financial professional, even if some conflicts remain.

Q.7. If not, what steps will you take to directly tackle problematic
incentives that lead to conflicts of interest that harm investors?

A.7. As you noted, Chairman Clayton recently sought comment
from retail investors and others about revising the standards of
conduct for financial professionals. I look forward to reviewing
these comments, working with my fellow Commissioners and SEC
staff in the Divisions of Investment Management and Trading and
Markets, and consulting with the Department of Labor, the SEC’s
Investor Advocate, the Investor Advisory Committee, and State
regulators to consider whether regulatory changes are needed and
what those changes should look like. Among other issues that I will
consider are the role that incentives play in the provision of retail
financial services.

Q.8. If so, how do you design a disclosure regime that eliminates
problematic financial incentives?

A.8. If I am confirmed, until I have consulted with my fellow Com-
missioners, relevant staff, the Investor Advisory Committee, the
Department of Labor, State regulators, and other interested par-
ties, I cannot commit to supporting a particular regulatory ap-
proach in this area.

Q.9. If the commission proceeds with a disclosure-based approach
to potential regulator action, what user tests will the commission
conduct to prove that all investors, not just the most sophisticated,
fully understand and appreciate the nature and extent of the con-
flicts of interest and make a truly informed decision as a result?

A.9. As your question suggests, investor testing can be an impor-
tant tool for the SEC in designing disclosures so that retail inves-
tors are able to understand them and readily find in them the in-
formation that is critical to making good investment decisions. If
confirmed, I look forward to drawing on the work the Office of the
Investor Advocate’s Policy Oriented Stakeholder and Investor Test-
ing for Innovative and Effective Regulation (POSITIER) initiative.
The empirical research produced and aggregated as part of this ini-
tiative is likely to be relevant to rulemaking efforts regarding the
provision of retail financial products and services and many other
SEC rulemaking initiatives. The research also will help the Com-
mission to explore how different types of investors understand and
respond to disclosures and how other types of regulation affect in-
vestors.

Q.10. Will you consult the extensive economic analysis the Depart-
ment of Labor put together for their rulemaking on the fiduciary
standard, including analysis on the incidence and cost of conflicts
of interest in the financial services industry and on how these fi-
nancial conflicts influence adviser recommendations?

A.10. If confirmed, as part of considering any potential rulemaking
in this area, I will consult the Department of Labor’s work in con-
nection with its fiduciary rulemaking, including its economic anal-
ysis.
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Q.11. What will you do to ensure that broker-dealers do not call
themselves advisers? How can investors distinguish between sellers
and advisers if sellers are allowed to call and market themselves
as advisers?

A.11. T am aware of concerns that the use of the “adviser” title by

broker-dealers is a source of investor confusion. If I am confirmed,

I look forward to working with my fellow Commissioners and the

(SlEC s::iaff to consider how this source of confusion can best be ad-
ressed.

RESPONSES TO WRITTEN QUESTIONS OF
SENATOR DONNELLY FROM HESTER M. PEIRCE

Q.1. In previous conversations with Mr. Jackson and Ms. Peirce,
we have discussed my concerns that the wave of stock buybacks in
recent years has been at the expense of the long-term health of
companies, their workers, and their communities.

Are you concerned that the increase of stock buybacks in recent
years has been at the expense of investments in American workers?

A.1. I share your desire to see companies investing in American
workers, and the SEC should monitor stock buybacks. To the ex-
tent that a company is repurchasing its shares to return cash that
it cannot productively use, buybacks can drive funds to companies
that are eager to hire workers. One important way the SEC can
help to protect American workers is to ensure that companies of all
sizes can raise money in our capital markets, which they can then
use to hire workers, expand production, and invest in research and
development. If capital markets are healthy, share buybacks may
occur less frequently and any associated layoffs will take less of a
human toll as new and expanding companies will have the funds
to hire laid-off workers.

Q.2. What actions can or should the SEC take to better monitor
stock buybacks and to increase transparency? What about requir-
ing more immediate disclosure (as opposed to quarterly, as cur-
rently required)?

A.2. Particularly given the large number of stock buybacks in re-
cent years, the SEC should monitor stock buyback activity for com-
pliance with the safe harbor conditions of rule 10b-18, if relevant,
and to ensure that repurchases are not fraudulent or manipulative.
If confirmed, I look forward to consulting with my fellow Commis-
sioners and SEC staff regarding whether the current disclosure
about stock buybacks is adequately meeting investors’ needs or
whether more frequent disclosure would be appropriate.

Q.3. Mr. Jackson, your written testimony includes this excerpt: “I
will work to implement the corporate-governance protections that
Congress has enshrined into law—so that investors, employees,
and communities can be sure that our companies are working to
produce the kind of long-term value creation that has been the
hallmark of the American economy for generations.” I agree that
companies should produce long-term value creation, but unfortu-
nately “short-termism” has become a disease; Wall Street pressure
results in corporate management making decisions based on the
next quarter as opposed to the next decade.
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Ms. Peirce, do you share similar concerns about “corporate short-
termism”? What actions can or should the SEC take to combat this
problem and encourage long-term value creation?

A.3. I am aware that many market observers and market partici-
pants have expressed concern that short-termism is driving deci-
sions that are not value-maximizing in the long-term. While I be-
lieve that market prices generally reflect the long-term value of
companies, it is important to ensure that the capital markets work
for investors and companies with a long-term focus. One way the
SEC can do this is by ensuring that disclosures are focused on
items material to issuers’ long-term value. I look forward to explor-
ing—with my fellow Commissioners, SEC staff, investors, issuers,
and this Committee—additional regulatory and statutory changes
that would make it easier for companies to explicitly and purpose-
fully embrace a long-term approach.

Q.4. Mr. Jackson, in our meeting, I mentioned the Carrier layoffs
and the heart-wrenching video where a corporate executive told
hundreds of workers their jobs were going to Mexico. In response,
I crafted the End Outsourcing Act to keep jobs in America by re-
stricting tax breaks and Federal contracts for companies that ship
jobs to foreign countries. It is difficult, however, to track when and
where outsourcing occurs. I believe the SEC can take modest steps
in this regard by requiring public corporations to disclose country-
by-country employment. This would help investors determine which
companies employ American workers and better understand where
outsourcing has occurred.

To both witnesses, do you support requiring corporations to dis-
close employment on a country-by-country basis to help increase
transparency of outsourcing and American employment?

A.4. T share your concern about the elimination of jobs in this coun-
try. The most important step the SEC can take to help to address
this problem is to ensure that our capital markets are functioning
properly so that we have a dynamic economy in which companies
compete vigorously for workers all across this country. My assess-
ment of an SEC mandate to disclose workers’ locations, as with
other disclosure requirements, would turn on its materiality. In ad-
dition, the details of how such a mandate is structured would be
relevant to my decision of whether to support such a mandate. In
considering such a mandate, I would want to consult with my fel-
low Commissioners and staff in the Division of Corporation Finance
and Division of Economic and Risk Analysis.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR SCHATZ
FROM HESTER M. PEIRCE

Q.1. I am very concerned about legislative proposals to dramati-
cally increase the threshold for submitting shareholder proposals.
Shareholder proposals are an important way for shareholders to
communicate with management. They have been instrumental in
improving corporate governance, such as requiring that inde-
pendent directors make up at least a majority of corporate boards.
Shareholders submit proposals on emerging risks, such as cyberse-
curity and consumer data protection.
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I also worry that the SEC may respond to pressure from compa-
nies that do not like dealing with shareholder proposals and raise
the threshold on its own.

Do you think shareholders should have a voice in the companies

they own?
A.1. Shareholders should have a voice in the companies they own.
Although most contours of shareholders’ interactions with compa-
nies are governed by State law, the SEC’s Division of Corporation
Finance is actively engaged in the shareholder proposal process.
The process can be costly to shareholders and the SEC. If, in light
of these burdens, the SEC revisits shareholder proposal thresholds,
that reconsideration must be undertaken with the benefit of the
SEC staff's expertise and input from, interested parties, including
the shareholders whom any changes would affect.

Q.2. Do you think it would a problem if the threshold for submit-
ting proposals was set so high that it blocked all but the biggest
and wealthiest shareholders from submitting proposals?

A.2. It is important that any changes in this area balance the bene-
ficial role that shareholder proposals can play in informing compa-
nies of small and large shareholders’ concerns with the costs that
shareholder proposals can impose on nonproposing shareholders.

RESPONSES TO WRITTEN QUESTIONS OF
SENATOR CORTEZ MASTO FROM HESTER M. PEIRCE

Q.1. If confirmed, what specific steps would you take to bolster in-
dividual executive accountability, consistent with what Chairman
Clayton has advocated for?

A.1. Holding individuals accountable for their violations of the se-
curities laws is a key part of protecting investors, maintaining fair,
orderly, and efficient markets, and facilitating capital formation. If
confirmed, I plan to explore with my fellow Commissioners and
staff in the Division of Enforcement on a case-by-case basis wheth-
er the facts and law dictate that individuals should be charged in-
stead of or in addition to corporations.

Q.2. Ms. Peirce, you worked at the SEC starting in 2002, and then
for a Commissioner from June 2004 to August 2008. As you know,
during that time, tremendous risk built up in the financial system.
Large investment banks like Lehman Brothers and Bear Stearns
accumulated hugely risky positions that went unchecked by the
SEC. For example, the SEC’s Inspector General in 2008 found elev-
en separate failings at the Commission related to Bear Stearns, in-
cluding 1:

o Allowing Bear Stearns’ concentration in toxic mortgage-backed

securities to surge past even the firm’s internal limits;

o Allowing leverage to go virtually unchecked under what was
known as the Consolidated Supervised Entity (CSE) program,
a voluntary regulatory regime; and

o Allowing internal audit staff, rather than external auditors as
required by SEC rules, to perform critical oversight work.

1 https:/ www.sec.gov [ files | 446-a.pdf
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Key regulators from that time period—from Christopher Cox at
the SEC, to Hank Paulson, the Treasury Secretary, to Alan Green-
span, the past Fed Chair—have all acknowledged that voluntary
supervision and industry “self-regulation” didn’t work. Has your ex-
perience at the SEC during the build-up to the financial crisis
made you look at the world any differently? If confirmed, how will
you internalize the lessons of this time period and apply them to
your new tenure at the SEC?

A.2. My experience at the SEC has made me look at the world dif-
ferently. Being inside a regulatory agency allowed me to under-
stand the breadth of the challenges that regulators face and the po-
tential for regulatory mistakes to harm the markets, the economy,
and individual Americans. The crisis taught me the importance of
asking questions about trends in the market—why are firms engag-
ing in a particular type of activity and what will happen if market
conditions change? One of those important lessons from the crisis
period is that well-intended regulations can have devastating unin-
tended consequences.2 A seemingly small change in the law can
lead to dramatic changes in asset holdings and risk taking. Regula-
tion can homogenize firms’ risk profiles, which then causes wide-
spread, uniform vulnerability to shocks to the financial system. An-
other important lesson that was all too evident during the financial
crisis is that when firms are able to shift the consequences of poor
risk management to taxpayers, they are less careful than they
would be if they were responsible for their own mistakes. The crisis
also taught lessons about the danger of Government-granted mo-
nopolies, such as the credit rating agencies.

If T were to be confirmed, these lessons would be at the front of
my mind in crafting regulation and monitoring the market for po-
tentially harmful activity. I will be cognizant of the interaction be-
tween regulation and industry decision-making and advocate for
necessary modifications to rules to ensure that they are achieving
their intended objectives without inserting new risks into the sys-
tem.

Q.3. Ms. Peirce, you have, in your previous writing, dismissed the
notion that some financial executives got off the hook for wrong-
doing that occurred in the lead-up to the financial crisis.3 You
wrote, “lost in the blind bloodlust targeted at financial institutions
and their employees is an appreciation for the complexity of many
of the laws and regulations they face.”4 You also noted, “in my ex-
perience, Government attorneys don’t need any encouragement—
beyond the prospect of resume bling—to bring big cases.”5

In my view, State and Federal prosecutors were often outgunned
and outspent, and many times, executives would invoke systemic
importance or “collateral consequences” as to why prosecutors

2See, e.g., Stephen Matteo Miller, “The Recourse Rule, Regulatory Arbitrage, and the Finan-
cial Crisis”, (Mercatus Center at George Mason University Working Paper, Aug. 3, 2017).

3 hitps: | |www.usnews.com [ debate-club | are-banks-becoming-too-big-to-jail / for-real-reform-we-
must-move-past-too-big-to-jail-hype

4Tbid

5Tbid
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shouldn’t bring cases. Do you still hold your view that the notion
of “T'oo Big to Jail” was mere “hype?” 6

A.3. No person or corporation—regardless of influence or market
power—is above the law. Strong enforcement is a key part of en-
suring the integrity of our securities markets. Financial institu-
tions and their employees should be held responsible for violations
of the law. Too often, however, the discussion around enforcement
issues is not focused on facts and law, but on emotion. If I am con-
firmed, I will work to ensure that the SEC takes an objective ap-
proach to enforcement matters, fosters a culture of compliance with
its rules, diligently and consistently punishes securities law viola-
tors, and uses its enforcement resources efficiently.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN
FROM ROBERT J. JACKSON, JR.

Q.1. Although materiality has long been the foundation of the
SEC’s disclosure requirements, the SEC has, over time, supple-
mented this standard with specific bright-line rules. For example,
the SEC requires disclosure of specified information related to exec-
utive compensation, corporate governance, and internal controls.
Do you agree that bright-line rules can be useful to both companies
and investors by supplementing the traditional materiality stand-
ard?

A.1.Yes. As I have previously written, the Commission’s disclosure
rules have consistently evolved over time in response to changing
investor interests, market dynamics, and Congressional mandates.
As your question points out, the Commission’s rules regarding ex-
ecutive compensation, for example, were developed in response to
significant investor interest in those matters.

It is an essential part of the SEC’s task to ensure that the Com-
mission’s disclosure rules continue to evolve appropriately in order
to make sure that investors have the information they need in
order to evaluate the companies that they own. If confirmed, I will
work with my fellow Commissioners and the Staff to ensure that
these rules keep pace with investors’ needs.

Q.2. Speaking at NYU’s School of Law earlier this year, Chair
Clayton said, “I am not comfortable that the American investing
public understands the substantial risk that we face systemically
from cyber issues and I would like to see better disclosure around
that.” Two days later, the Equifax breach proved him right.

If confirmed, would you commit to working with Chair Clayton

and the other Commissioners to revise cyber risk disclosure re-
quirements, including considering a specific 8-K reporting item for
cybe?rsecurity breaches that expose personally identifiable informa-
tion?
A.2. Yes. Recent events have taught us that the threat that Amer-
ican investors and consumers face from cybersecurity breaches is
far more serious than we might have imagined even just a few
years ago.

6Ibid
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Like Chairman Clayton, I am concerned that our disclosure
rules, and in particular the rules governing current reports on
Form 8-K, have not kept pace with these developments—and do not
make clear to public companies the urgency of disclosures related
to cybersecurity breaches. If confirmed, I will work with the Chair,
my fellow Commissioners, and the Division of Corporation Finance
to update these rules in a fashion that makes clear the importance
of cybersecurity risk to public-company investors.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TOOMEY
FROM ROBERT J. JACKSON, JR.

Q.1. It is my understanding that Initial Coin Offerings (ICOs) and
crypto-currencies have raised billions thus far in 2017. This rep-
resents an exponential growth in recent years.

I was glad to see the SEC begin to closely examine this market,
and I applaud the SEC for its recent issuance of the Investigative
Report regarding the DAO. The Investigative Report was an impor-
tant step in bringing some clarity to the ICO market in explaining
how securities laws apply to ICOs depending on the “facts and cir-
cumstances.”

Although the DAO report was helpful, I worry that a continued
lack of clarity in ICO regulation will stifle innovation and, most im-
portantly, leave investors at risk.

Should the SEC do more to bring clarity to the ICO market?

A.1. I share the concern that this rapidly growing market deserves
immediate and close attention so that the SEC can help protect in-
vestors in this area. Like you, I was glad to see the SEC carefully
examining the ICO market in its Investigative Report—and like
you, I agree that the Investigative Report should only be the begin-
ning of the SEC’s work to protect investors in these markets.

As an outsider to the Commission, I cannot say what steps the
SEC can or should take to bring more clarity to this market. I can
say, however, that the Commission should consider whether its ex-
isting rules provide sufficient guidance regarding these markets
and, if not, what further guidance can be provided without imped-
ing the innovations that are occurring in this important area. If
confirmed, I would work with the SEC’s Staff, my fellow Commis-
sioners, and this Committee to ensure that the SEC takes all of the
steps necessary to protect the investors participating in the ICO
market—and to ensure that the innovations that can help unite en-
tre(i:)rgneurs with willing capital are encouraged rather than im-
peded.

Q.2. Aside from enforcement actions, what can the SEC do to pro-
vide certainty to the ICO market? Would a proposed rulemaking
make sense?

A.2. Again, as an outsider to the Commission, it is difficult for me
to say what particular steps the SEC should take to address the
issues in this important new area. The Commission should, how-
ever, be considering whether the evidence the SEC currently has
about the use of these offerings, the likelihood of fraud, and the po-
tential for continued growth in this area suggests that a rule-
making is necessary to protect investors. If confirmed, I would look
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forward to working with my fellow Commissioners and Staff on
more fully understanding ICOs’ evolving place in our markets and
whether and when a rulemaking would be appropriate.

Q.3. The SEC is about to implement the initial operating stage of
the Consolidated Audit Trail (CAT). Exchanges will soon begin re-
porting to what will be a massive database, which will include a
significant amount of highly sensitive information. In its second
phase, CAT will begin receiving personally identifiable information
(PII) of brokerage customers. The recent breach of the SEC’s
EDGAR database, however, calls into question the security of the
SEC’s information technology.

Will you commit not to collect any PII until you are confident
that CAT is not susceptible to a breach?

A.3. The Consolidated Audit Trail was developed in order to make
sure that the flash crash of 2010—a period of trading in which
prices and volume swung uncontrollably, introducing volatility into
markets around the world—never happens again. To do that, the
SEC must have a detailed understanding of trading activity. That’s
why the CAT project is so important to the SEC’s mission. To en-
sure fair and orderly markets, the Commission needs to know
much more about trading patterns and the risks they might pose
for our markets.

I absolutely share your concern that any breach of any SEC sys-
tem, and in particular the CAT, would have significant con-
sequences for the safety and stability of our capital markets. That’s
particularly true if such a breach were to occur after the CAT
began to store PII of American investors. And that’s why, during
my hearing, I indicated that the SEC’s own cybersecurity would be
among my top priorities as a Commissioner.

Before coming to any conclusions regarding the CAT and its stor-
age of PII, however, I would need more information regarding the
years-long development of the CAT inside the SEC. In particular,
I would need to better understand why the SEC’s Staff concluded
that having PII would be helpful in understanding the risks that
gave rise to the flash crash—and what evidence and research
might support that conclusion.

However, as we discussed during the hearing, I do wonder to
what degree PII is necessary to fulfill the objectives of the CAT. I
understand that the Staff has been working on this technology for
a number of years, and if confirmed, I would seek to understand
the rationale for the design decisions of the CAT—and how that de-
sign can both protect investors and any PII that the system col-
lects.

Q.4. We usually think of outside hackers when we think of data se-
curity, but in numerous cases, individuals trusted with access to
confidential data are actually the source of leaks—Chelsea Man-
ning and Reality Leigh Winner come to mind. How should the SEC
control access to CAT data within the agency? Should it allow other
agencies or researchers access to CAT data?

A.4. T share your concern that losing control of CAT data—whether
through an outside hacker or a Government leaker—is unaccept-
able. As I mentioned at my hearing, the security of the SEC’s own
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data would be among my highest priorities as a Commissioner—for
just that reason.

While I am familiar with the general specifications of the CAT,
as an outsider I do not have sufficient information regarding the
operational details of the system, including the internal controls
and information-sharing policies that the Staff have already devel-
oped. If confirmed, I will work with the SEC’s Staff and this Com-
mittee to gain deeper knowledge of what data will be gathered,
analyzed, and stored as part of the CAT process—and make sure
that any protocols governing sharing such information with out-
siders serve the paramount goal of protecting information en-
trusted to the SEC.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR SASSE
FROM ROBERT J. JACKSON, JR.

Q.1. How can the SEC better define the scope of lawful trading-re-
lated activity defined in its rulemakings? Where is clarity most
necessary?

A.1. As I mentioned during the hearing, Congress and the SEC
should be working to be sure the law of insider trading is keeping
pace with our markets. For two generations, American insider trad-
ing law has been developed by judges on a case-by-case basis.
While there are benefits to this approach, there are downsides, too.
One is that the law develops slowly—too slowly, some have argued,
to keep pace with insider trading in today’s markets.

With respect to an area in which clarity would be most helpful,
recently courts have questioned the type of proof the Government
must have with respect to the benefits an insider must receive in
connection with leaks of material nonpublic information to trad-
ers.! Uncertainty with respect to such a fundamental question is,
in my view, a serious problem. The SEC can and should frequently
clarify its view of the meaning of the insider trading laws. The
Commission has not updated those rules for nearly 20 years, and
in my view it is time for the Commission to look at these matters
again. 2

Q.2. How can the SEC increase its use of informal guidance to pro-
vide better clarity about the scope of unlawful trading-related ac-
tivities? Where is clarity most necessary?

A.2. There are a wide range of tools available to the SEC for mak-
ing its view of insider-trading law clear to the markets. One, of
course, is working with Congress to develop legislation that more
clearly establishes the rules of trading in your own company’s
stock. Another—and one the SEC has used historically, but not re-
cently—is to engage in formal rulemaking that clarifies the SEC’s
view of insider-trading law in light of recent developments in the
courts. 3 Another, as your question notes, is by providing guidance

1Salman v. United States, No. 15-628, 137 S. Ct. 420 (2016); see also United States v.
Martoma, 869 F.3d 58 (2d Cir. 2017).

2See Securities and Exchange Commission, supra note 6.

3See Securities and Exchange Commission, “Proposed Rules: Selective Disclosure and Insider
Trading”, Release Nos. 33-7787, 34-42259, I1C-24209, 17 CFR 8230 (January 10, 2000).
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to companies and others regarding the SEC’s expectations with re-
spect to insider-trading activity.

My research has previously pointed to time periods, and espe-
cially the periods before major corporate announcements, where
companies and insiders should consider prohibiting trading activ-
ity.4 In this and other areas, companies could benefit from guid-
ance from SEC Staff regarding the questions raised by insider-trad-
ing activity. This kind of clarity would help investors, companies,
and insiders understand what the SEC expects of them when ex-
ecutives trade in their company’s stock. If confirmed, I would look
forward to working with the Staff and your office to ensure that
market participants know what the law of insider trading re-
quires—and can expect that law to be vigorously enforced.

Q.3. I'd like to learn more about your approach to securities regula-
tions. Is there a risk that regulations can give large incumbent
firms a competitive advantage over smaller farms? If so, what can
be done to mitigate this risk?

A.3. Yes: there is always some risk that regulatory intervention
can give large, incumbent firms an advantage over smaller firms,
just as there is always risk that a failure by regulators to intervene
might leave investors unprotected from fraud. Indeed, as an empir-
ical scholar of law and economics, I have a deep appreciation for
the fact that the laws and regulations we promulgate often have
both intended and unintended effects—and that regulators must
pay attention to both.

The best way to address this problem is for regulators developing
new rules to pay careful attention to the needs of smaller busi-
nesses in developing those rules. That’s why, if I am confirmed, I
so look forward to helping to stand up the SEC’s new Office of the
Advocate for Small Business Capital Formation, which will better
help Commissioners understand the perspective of smaller firms
when developing new rules.

Q4. Is it appropriate—in the words of former Chair Mary Jo
White—to “effectuate social policy or political change through the
SEC’s powers of mandatory disclosure™?

A.4. Disclosure is at the heart of the SEC’s mission to protect in-
vestors, and the Commission’s disclosure rules have consistently
evolved over time in response to changing investor interests, mar-
ket dynamics, and Congressional mandates. In the remarks you
refer to in your question, Chair White questioned whether certain
mandates in the Dodd-Frank Act reflected an undesirable incorpo-
fation5 of “social policy” or “political change” into the securities
aws.

The SEC is an administrative agency, charged with enforcing
and implementing the law that Congress and the President see fit
to enact. It is not for particular Commissioners, even a Chair, to
speculate about the motivations behind the statutory mandates
that Congress has chosen. Regardless of a Commissioner’s view of
the wisdom of Dodd-Frank—or any law, for that matter—the

4 Alma Cohen, Robert J. Jackson, Jr., and Joshua Mitts, “The 8-K Trading Gap” (Columbia
Law and Economics Working Paper) (2015).

5Mary Jo White, Chairman, Securities and Exchange Commission, “The Importance of Inde-
pendence” (Sommer Lecture at Fordham Law School) (Oct. 3, 2013).
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SEC’s obligation is to implement the will of the Congress. If con-
firmed, I intend to urge the Chairman and my fellow Commis-
sioners to follow the law.

Q.5. Is there a danger that disclosure requirements become so volu-
minous that they become unhelpful to investors? If so, what can be
done to avoid this problem?

A.5. Making information easier for investors to digest is an impor-
tant part of the SEC’s mission. But it’s important to distinguish
those efforts from simply reducing the amount of information avail-
able to investors. For generations, the Commission has followed
Justice Brandeis’s famous maxim that “sunlight is said to be the
best disinfectant.”® In my view, that rule has served investors well.

Nevertheless, a great deal can and should be done to make sure
investors have the tools necessary to find the information they
need to evaluate the companies they own. In particular, technology
may allow us to rethink how we structure our disclosure regime in
a way that ensures investors have better access to high-quality in-
formation without letting firms avoid disclosing inconvenient mate-
rial facts.

In addition, in order to better structure disclosures in a way that
serves investors, we need to learn more about how different types
of investors—from smaller retail investors to large mutual funds
and pension funds—consume the information that companies give
them. A series of recent initiatives, including some led by the Office
of the Investor Advocate, have begun to shed important light on
those questions.” If confirmed, I would look forward to working
with the Staff and my fellow Commissioners to better understand
how investors consume the information companies give them. And
I would look forward to working with your office to ensure that dis-
closures are as helpful to investors as possible.

Q.6. What role, if any, does the SEC have as a prudential regu-
lator?

A.6. The SEC’s primary regulatory priorities are set forth in the
agency’s principal enabling statutes. Those priorities include the
protection of investors, the maintenance of fair and orderly mar-
kets, and to facilitate capital formation.

However, as we learned from the financial crisis—an event that
devastated millions of American families and even today under-
mines investor confidence in our markets—modern financial insti-
tutions often cut across regulatory boundaries. When they do, gaps
in regulatory oversight can have devastating consequences for our
markets. For that reason, it’s important for the SEC to engage,
where appropriate, with prudential regulators such as the Federal
Reserve Board of Governors, Federal Deposit Insurance Company,
and Office of the Comptroller of the Currency. If confirmed, I would
work with Chairman Clayton and those regulators to make sure
that the kind of devastation American families suffered during the
last financial crisis never happens again.

6 Louis D. Brandeis, “Other People’s Money—And How Bankers Use It”, 22 (1914).
7See Securities and Exchange Commission Office of The Investor Advocate, “Core Functions”
(2017) (describing the Office’s efforts to assist retail investors and study investor behavior).
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Q.7. Is it ever appropriate for the SEC to engage in the “merit re-
view” of investment choices, where the SEC would elevate its eval-
uation of a particular investment over the evaluation of a private
investor?

A.7. In general, the SEC has long eschewed reviewing the merits
of any particular investment choice. For example, in 1979, the
Commission famously declined to engage in reviewing the fairness
of any particular going-private transaction.® Instead, in that case
and many others, the Commission has relied on a disclosure-based
regulatory framework that depends on investors and issuers to
evaluate the merits of investment decisions. That approach has
generally served the Commission, and our Nation, well.

But it’s essential to that approach that the SEC’s disclosure rules
evolve in light of changing investor interests, market dynamics,
and external events in order to make sure that these rules give in-
vestors the information they need to make their own judgments
about the substantive merits of any particular investment choice.
If confirmed, I intend to work with my fellow Commissioners and
the Staff to ensure that our disclosure rules keep pace with inves-
tors’ needs in order to best support the SEC’s disclosure-based ap-
proach to securities regulation.

Q.8. In 2014, former SEC Commissioner Dan Gallagher said that
“issues specific to small business capital formation too often remain
on the proverbial back burner. This lack of attention doesn’t just
harm small business; it also harms investors and the public at
large.” Do you agree?

A.8. Yes. Congress and the SEC should always be thinking about
how best to unite small businesses with the investors they need to
grow their enterprises and our economy. Facilitating capital forma-
tion and the ability to access that capital has been one of the great
catalysts of American entrepreneurship. Making sure that small
businesses have a voice at the SEC is critical to the Commission’s
mission.

Q.9. How will you work to improve small business capital forma-
tion and respond to our economy’s near-historic low levels of firm
creation?

A.9. There are many explanations for recent changes in the num-
ber of public companies, and I think all of them are especially rel-
evant to small businesses. For example, the capital-markets fees
that a company must pay to go public are far higher in the United
States than in other markets, giving entrepreneurs—and especially
the kinds of small companies that lack market power over invest-
ment bankers—pause before listing their shares. And extensive ac-
quisition activity over the past two decades has worked to combine
thousands of public companies, reducing the number of listings on
American exchanges, and putting smaller companies who choose to
stay independent at a disadvantage. The SEC should consider all
of these developments when examining how to make sure small

8See, e.g., Randal J. Brotherhood, Note, Rule 13e-3 and the “Going Private Dilemma: The
SEC’s Quest for a Substantive Fairness Doctrine”, 58 Wash. U.L.Q. 883 (1980) (describing the
SEC’s initial proposal to have the Commission itself evaluate the substantive fairness of a going-
private transaction, and the Commission’s eventual decision to require only disclosure of the
issuer’s views regarding the fairness of such transactions).
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business owners get the capital they need—and have incentives to
create the companies that will power our economy for generations
to come.

In addition, recent legislation, and especially the JOBS Act, has
been directed toward ensuring that entrepreneurs have access to
the capital they need. The SEC’s rules related to JOBS Act man-
dates are still relatively new, however, and it is too soon to tell
whether they are working—and how they might be improved to
help small businesses grow and better protect investors.

The SEC will need to understand how markets and investors
have responded to the JOBS Act before taking those steps. If con-
firmed, I would look forward to working with my fellow Commis-
sioners and the Staff to make sure that the JOBS Act and related
SEC rules do everything possible to unite entrepreneurs with the
capital they need to grow our economy—while making sure inves-
tors are protected.

Q.10. The SEC Small Business Advocate Act of 2016 created the
Office of the Advocate for Small Business Capital Formation. If
confirmed, will you work closely with this advocate and seriously
consider the Office’s recommendations?

A.10. Yes. As I mentioned during the hearing, I think this Office
will give small businesses a critical voice at the SEC, and if con-
firmed I will carefully consider its recommendations.

Q.11. The SEC Small Business Advocate Act of 2016 also created
the Small Business Capital Formation Advisory Committee, which
will issue recommendations on improving small business capital
formation. Unfortunately, the SEC has traditionally largely ignored
these sort of recommendations, such as those of the annual Govern-
ment-Business Forum on Small Business Capital Formation. While
the SEC is required to respond to the recommendations of the Ad-
visory Committee, it is not required to follow them. If confirmed,
will you strongly consider supporting the recommendations of the
Advisory Committee?

A.11. Yes. The Commission’s Advisory Committees should always
play a critical role in Commissioners’ deliberations. The reason is
that those Committees often bring perspectives—whether experi-
ence as a shareholder, on the board of a public company, or run-
ning a broker-dealer entrusted with Americans’ retirement sav-
ings—that Commissioners should consider before making any deci-
sions.

Because my research and work has always emphasized the facts
on the ground—the real effects that law has on investors and com-
panies—I expect to give great weight to the recommendations of
these Committees if I am confirmed. In particular, the Small Busi-
ness Capital Formation Advisory Committee and its recommenda-
tions will provide invaluable insight into the needs and concerns of
small and emerging companies seeking capital. If confirmed, I look
forward to working with my fellow Commissioners and the Staff to
make sure that these voices are heard.

Q.12. Does anything need to be done to improve the use of cost-
benefit analysis at the SEC? If so, will you commit to advocating
for these steps?
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A.12. Yes. I believe that understanding the costs and benefits of
any particular regulatory or deregulatory choice is critical to the
SEC’s mission. Common sense demands that policymakers do
whatever they can to understand the implications of their policy
choices before they make their decisions. And so does the law: the
courts have made clear that the SEC has an obligation to analyze
costs and benefits to the degree possible in connection with
rulemakings. ©

As I noted at the hearing, however, I believe it is equally impor-
tant for policymakers to be candid and clear about the limits of
cost-benefit analysis. All of the potential costs and consequences of
a decision—in law and in life—simply cannot be known in advance,
and that fact should not be used as a basis for the SEC to fail to
fulfill its mission. As an empirical scholar of law and economics, I
am very familiar with the benefits—and limits—of cost-benefit
analysis. If confirmed, I look forward to working with the Division
of Economic and Risk Analysis to better understand its approach
to cost-benefit analysis and to ensure that such analysis continues
to play an important role in the SEC’s work.

Q.13. I'd like to discuss more about cybersecurity at the SEC.
What—if anything—does the SEC need to do to improve its oper-
ational cybersecurity in light of recent events at the SEC?

A.13. I share the concern that recent news of a breach of the SEC’s
EDGAR system could reflect significant issues with the SEC’s oper-
ational cybersecurity. Without understanding the facts behind that
and other recent developments, I am not in a position to assess the
current State of the SEC’s cybersecurity.

However, as I mentioned at the hearing, if confirmed the SEC’s
cybersecurity would be among my highest priorities as a Commis-
sioner. The Commission cannot fulfill its mission—nor can it expect
public companies to take cybersecurity seriously—unless its oper-
ational cybersecurity is beyond reproach. If confirmed, I would look
forward to working with my fellow Commissioners, the Staff, and
Congress to make sure the SEC has the resources and subject-mat-
ter experts it needs to get this right.

Q.14. The Consolidated Audit Trail (CAT) has been called the “Fort
Knox of Wall Street.”19 What value do you see in fully imple-
menting the CAT?

A.14. The Consolidated Audit Trail was developed in order to make
sure that the flash crash of 2010—a period of trading in which
prices and volume swung uncontrollably, introducing volatility into
markets around the world—never happens again. To do that, the
SEC must have a detailed understanding of trading activity. That’s
why the CAT project is so important to the SEC’s mission. To en-
sure stable and fair markets, the Commission needs to know much
more about trading patterns and the risks they might pose for our
markets.

The data that the CAT will make available to the SEC would
help the Commission keep pace with the rapid changes in our mar-
kets. It will help us understand what caused the flash crash—and

9See, e.g., Bus. Roundtable v. SEC, 647 F.3d 1144 (D.C. Cir. 2011).
10Bob Pisani, “Here’s What Really Terrifies Wall Street About the SEC Hack”, CNBC.COM
(Sep. 21, 2017).
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how to prevent one in the future. In addition, combining these data
with recent advances in data science will help both policymakers
and private companies craft measures that will improve the func-
tioning of markets. I look forward to working with my fellow Com-
missioners and the Staff on this important initiative.

Q.15. Are you worried that a breach of the CAT could compromise
the confidential investment strategies of trading firms, particularly
if the trade information could be reverse engineered or pose a
broader systemic risk?

A.15. Yes. I am concerned that any breach of any SEC system, and
in particular the CAT, would have significant consequences for the
safety and stability of our capital markets.

As your question points out, one of those consequences might be
the revelation of trading strategies with systemic consequences for
our markets. Another unacceptable consequence could be that per-
sonally identifiable information (PII) might be compromised. That’s
why, during the hearing, I indicated that the SEC’s own cybersecu-
rity would be among my top priorities as a Commissioner. And
that’s why these questions will be among the first I will ask Chair-
man Clayton if I am confirmed.

Q.16. Should the SEC explore alternatives to maintaining PII in
the CAT? For example, would the SEC be able to fulfill its policy
aims by requesting PII from individuals only when it is necessary
for the SEC to fulfill its oversight duties?

A.16. As an outsider it is difficult for me to know whether and why
SEC Staff concluded that it was necessary for the CAT to collect
PII. In particular, I cannot say why the Staff concluded that having
PII would be helpful in understanding the risks that gave rise to
the flash crash of 2010—and what evidence and research might
support that conclusion.

However, as we discussed during the hearing, I do wonder to
what degree PII is necessary to fulfill the objectives of the CAT. I
understand that the Staff has been working on this technology for
a number of years, and if confirmed, I would seek to understand
the rationale for the design decisions of the CAT—and how that de-
sign can both protect investors and any PII that the system col-
lects.

Q.17. In response to questions for the record from Senator Tillis
during his confirmation process Chairman Clayton stated that
“. . . we should be mindful that cybersecurity risks are continu-
ously evolving, and regulation in this area should take into account
its dynamic nature, including that, in such circumstances, specific
requirements may be appropriate but also have the risk of becom-
ing outdated . . . .” Do you agree? Is there a risk that Regulation
SCI could create some cybersecurity risk by introducing an incen-
tive for companies to focus more on complying with the regulation,
instead of leveraging private sector resources to implement innova-
tive cybersecurity techniques? If so, what steps should the SEC
take to mitigate this risk?

A.17. Cybersecurity risks are a constantly evolving threat and pose
a fundamental risk to our markets. That’s why, at the hearing, I
described addressing those risks as among my top few priorities if
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I am confirmed as a Commissioner. And that’s why I believe that
the SEC should consider augmenting Regulation SCI in light of re-
cent developments like Equifax. In particular, those changes should
encourage exchanges to make the investments necessary to protect
themselves and investors from the risk of a cybersecurity breach.

I am aware of the concern that certain parts of Regulation SCI
might hinder exchanges from making use of the latest technologies
to protect themselves from cyberthreats. As an outsider to the
Commission and its work, I am not yet able to assess the evidence
underlying that concern—and what the SEC might do about it. If
confirmed, I look forward to learning more about the Staff’s experi-
ence in administering Regulation SCI. And I would be delighted to
work with you and your office to ensure that Regulation SCI gives
exchanges the incentives they need to protect investors from
cyberthreats.

Q.18. Some have proposed expanding the number of entities that
should comply with Regulation SCI while others have proposed in-
creasing transparency over which market centers are complying
with Regulation SCI. What considerations would you take into ac-
count when evaluating this question?

A.18. Without commenting on any particular question that might
come before me as a Commissioner if I am confirmed, I want to be
clear about what will motivate me when addressing issues like
these. When it comes to cybersecurity, my priority will be the pro-
tection of our investors and our markets from cyberthreats that un-
dermine the stability and growth of our economy.

As an outsider to the Commission and its work, I cannot say
whether expanding the reach of Regulation SCI or permitting wide-
ly-disclosed departures from those standards will achieve that goal
in any particular case. To know the answer to that question, the
SEC will need to study the risk to the broader economy of ex-
changes having inadequate cybersecurity defenses, the costs associ-
ated with exchanges adapting to new cybersecurity regulations,
and especially the risks that consumers will face if firms handling
sensitive personal data have lax cybersecurity protections. If con-
firmed, would I look forward to learning more about the Staff’s ex-
perience on these questions. And I would look forward to working
with you and your office to make sure investors and markets are
protected from cybersecurity threats.

Q.19. Should the SEC update its cybersecurity disclosure guide-
lines for public companies?

A.19. Yes. I agree with Chairman Clayton that cybersecurity is an
area where there is not enough disclosure. I'm particularly con-
cerned that the rules governing current reports on Form 8-K have
not kept pace with these developments—and do not make clear to
public companies the urgency of disclosures related to cybersecurity
breaches.

Our markets, and the American public, need swift and clear dis-
closure when their personal information is compromised in cyberse-
curity breaches. If confirmed, I will work with the Chairman, my
fellow Commissioners, and the Division of Corporation Finance to
update these rules in a fashion that makes clear the importance of
cybersecurity risk to public-company investors.



129

Q.20. How should the SEC ensure that any cybersecurity disclo-
sure guidelines for public companies require only timely and mate-
rial disclosure instead of that which is extraneous and untimely?

A.20. The best way to make sure our disclosure rules serve inves-
tors is to make sure they are updated to reflect the reality inves-
tors face in modern markets. Cybersecurity issues are a dynamic
and evolving threat, and require dynamic rules to make sure inves-
tors get the information they need about those threats—which is
why I favor reassessing whether these rules adequately address cy-
bersecurity.

The materiality standard, which governs disclosures of this type,
requires us to ask whether a reasonable investor would think the
information relevant to the total mix of information they consider
when making investment decisions. Use of this standard has, for
decades, helped ensure that corporate disclosures are relevant and
timely. If confirmed, I look forward to working with my fellow Com-
missioners to ensure that critical cybersecurity risks are promptly
disclosed to investors and the American public.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TILLIS
FROM ROBERT J. JACKSON, JR.

Q.1. In brief, what is the SEC currently doing right, what needs
to change, and how do you plan on prioritizing your time, should
you be confirmed?

A.1. The breadth and depth of the SEC’s mission—protecting inves-
tors in the largest, deepest capital markets in the world—reflects
an enormous privilege and responsibility. As an outsider to the
agency, it is clear that the SEC has taken important steps to im-
prove its effectiveness in the years since the financial crisis. But,
as we discussed during the hearing, there is still a great deal of
work to do. If I am confirmed, I would focus my time on the fol-
lowing three priorities.

The first is cybersecurity. As I mentioned during the hearing, I
think recent events both at the SEC and public companies have
taught us that we have a long way to go in making sure that our
securities regulators have the tools and technologies they need to
keep up with the changing marketplace. The SEC cannot fulfill its
mission if it cannot assure investors that both its own systems, and
the systems of the public companies it regulates, are protected from
cybersecurity breaches. I hope to work closely with Chairman Clay-
ton, my fellow Commissioners, and the Staff to make sure that the
information that Americans entrust to the SEC and to public com-
panies is better protected.

Second, I would focus on finishing the rules required by Dodd-
Frank. The SEC’s failure to do so in the 7 years since the passage
of that law has harmed investors, companies, and the morale of the
SEC Staff itself. It has also exposed investors to risks that Con-
gress has ordered be addressed, for example by failing to make
sure that public companies have clawback policies in place that re-
quire executives to give back pay they were awarded by mistake.
If confirmed, I would urge the Chairman and my fellow Commis-
sioners to follow the law and finish these rules.
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Finally, I would focus on holding individuals accountable for fi-
nancial fraud. In particular, the SEC should be thinking about how
to modernize the law of insider-trading to deal with the changes
that have occurred in securities markets over the last two decades.
The SEC should also work with FINRA to ensure that investors
have better information on the stockbrokers most likely to commit
fraud. Making sure that individuals who engage in insider trading
or investor fraud pay the price is critical to the SEC’s mission, and
more can and should be done on that front.

Q.2. Do you believe that private capital being put into underper-
forming companies can improve the company’s performance?

A.2. As I have previously written, there is significant evidence that
investors like these can help hold corporate management’s feet to
the fire, especially at underperforming companies—and that this
work can be good for all investors and the economy more gen-
erally.! There is also evidence, however, that these investors can
engage in counterproductive tactics that undermine long-term
value creation. 2

Capturing the benefits of private capital—the corporate account-
ability and growth that have so often been associated with such in-
vestments—while minimizing the costs of those tactics is critical to
ensuring the growth of the American economy. If confirmed, I
would very much look forward to working with my fellow Commis-
sioners, and your office, to ensure that our securities laws are up
to that task.

Q.3. Do you believe that curbing more private investment would
help underperforming companies?

A.3. No. Private investment in underperforming companies is an
important source of accountability. Corporate management knows
that, if the firm performs poorly, a private investor may well inter-
vene and demand better performance on behalf of all shareholders.
This knowledge—even, and perhaps especially, for managers who
are never the target of such an investment—encourages executives
to do everything they can to ensure that the company performs
well.

Q.4. Do you agree that private capital being put into companies
leads to more transparency and communications with existing
shareholders?

A.4. Private investors often encourage other investors to pay atten-
tion to particular issues that are undermining the company’s per-
formance. 3 Because private investors usually cannot force change
at public companies by themselves, they must persuade other
shareholders that their ideas are best for the company. That proc-
ess can often improve transparency and communication among all
of the company’s shareholders—as well as the company’s manage-

1See, e.g., Lucian Bebchuk and Robert J. Jackson, Jr., “The Law and Economics of
Blockholder Disclosure”, 2 Harv. Bus. L. Rev. 39 (2012).

2See, e.g., Leo E. Strine, Jr., “Who Bleeds When the Wolves Bite? A Flesh-and-Blood Perspec-
tive on Hedge Fund Activism and Our Strange Corporate Governance System”, 126 Yale L.dJ.
1870 (2017).

3See, e.g., Ronald J. Gilson and Jeffrey N. Gordon, “The Agency Costs of Agency Capitalism:
Activist Investors and the Revaluation of Governance Rights”, 113 Colum. L. Rev. 863 (2013).
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ment, who also has an opportunity to persuade investors that their
strategy is right for the company over the long term.

Q.5. Do you agree that corporate CEOs are more responsive to the
market today than they were in the past?

A.5. Yes: recent corporate governance reforms, including those re-
garding director independence, executive pay, and shareholder pro-
posals have encouraged CEOs to be increasingly responsive to
shareholders. But let’s be clear: there is still a great deal of work
left to do. As I indicated during the hearing, it is not my sense that
ngi;lt corporate America is suffering from is too much account-
ability.

Q.6. Do you believe that restricting or making it harder for private
capital to invest in American companies is a good idea?

A.6. No: in general, the benefits that private investors offer—by
holding corporate managers’ feet to the fire and making sure they
are working hard for all investors—are critically important to the
health of American companies and the broader economy. Making it
harder for private investors to do that work is unlikely to be bene-
ficial for the investors who depend on the growth of the economy
to fund their child’s education and their retirements.

However, it is also important to acknowledge that these investors
can engage in counterproductive tactics—like using undisclosed de-
rivative positions to attack unsuspecting companies and their con-
stituents—that deserve immediate attention from the SEC. If con-
firmed, I look forward to working with the Chairman, my fellow
Commissioners, and the SEC’s Staff to ensure that American inves-
tors continue to receive the benefits of private investment in their
companies—while reducing the costs of some investors’ counter-
productive behavior.

Q.7. Do you believe that private capital should be flexible and
adaptive to quickly changing circumstances?

A.7. Yes. One of the many benefits of private investments in public
companies is that private capital can often respond quickly to the
changing needs of the company and the economy. As I have pre-
viously noted in my research, these benefits are especially valuable
when private capital is invested in companies over the longer
term.4 In those cases, the presence of private capital can help
make sure that corporate management is working toward the kind
of long-term value creation upon which investors, employees, and
our economy rely.

Q.8. Do you think that the current IPO market is at its peak?
What could we be doing to facilitate more entrants into the public
markets? What are some determinative factors that companies
evaluate when making a decision to enter into the public markets?
Do you think that some of these factors have served as preclusive,
often determinative factors for a company deciding not to enter the
public marketplace? How do public companies affect job creation
and economic growth?

4Robert J. Jackson, Jr., “Private Equity and Executive Compensation”, 60 UCLA L. Rev. 638,
658 (2013) (documenting the relationship between CEO incentives to maximize firm value and
long-term private-equity investments in companies that the investor has taken public).
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A.8. There are a wide range of reasons why many companies today
are choosing not to go public, and all of them deserve the SEC’s
attention. For example, we now have deeper and more robust pri-
vate capital markets than ever before, which allows companies to
stay private for far longer than they once could. For another, the
capital-markets fees that a company must pay to go public are far
higher in the United States than in other markets, giving entre-
preneurs pause before listing their shares. And the pressure public
companies face to meet quarterly earnings estimates, rather than
to grow the company over the long term, no doubt can encourage
some companies to stay private rather than go public.

Public companies are critical to job creation and the long-term
economic growth of our Nation, and I am committed to ensuring
that we are doing all we can to encourage companies to go public
in American markets. Chairman Clayton has made clear that this
issue is a priority for him, and I look forward to working with the
Chairman and my fellow Commissioners to help encourage compa-
nies to raise capital in our public markets—and make sure that in-
vestors are protected in the process.

Q.9. Do you think that the SEC should have a formalized retro-
spective review process, much like prudential regulators have, by
which the SEC can take a holistic look at its rules and regulations
and decide which ones are outmoded, ineffective, burdensome, etc.,
or similarly decide which ones need to be changed and modernized?

A.9. I believe that the Commission should consistently review its
rules to make sure that those rules give investors the information
they need about the companies they own. To the degree that SEC
rules are outmoded, ineffective, or burdensome, modernizing those
rules is a critical task, and several rules have gone far too long
without needed updates. >

As an outsider to the Commission and its work, it is difficult for
me to say whether formalizing the retrospective review process
would be beneficial. To know the answer to that question, the SEC
should investigate, among other things, why so many key rules
have gone so long without modernization or revision and what Staff
resources are available for that work. If confirmed, I would look
forward to working with the Staff and my fellow Commissioners to
answer those questions—and to make sure our rules are keeping
up with the demands of modern markets and investors.

Q.10. How do you plan on working with the CFTC to address har-
monization issues?

A.10. Because the SEC’s and CFTC’s work has so often over-
lapped—especially in light of the activities in today’s markets that
cut across traditional regulatory boundaries—coordination and har-
monization among the agencies’ rules is critical to maintaining fair
and orderly markets. I am aware that the Staff of both agencies
have worked extensively to take steps toward better harmonization

5For example, as I have noted in my research, the rules governing current disclosure on Form
8-K—that is, the rules that govern the rapid updates that investors depend upon to learn about
new corporate developments—have not been carefully examined for more than a decade. See,
e.g., Alma Cohen, Robert J. Jackson, Jr., and Joshua Mitts, “The 8-K Trading Gap” (Columbia
Law and Economics Working Paper) (2015); see also Securities and Exchange Commission, Addi-
tional Form 8-K Disclosure Requirements and Acceleration of Filing Date, Release Nos. 33-8400,
34-49424, 17 CFR §228 (Aug. 23, 2004).
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in the past, including with respect to the regulation of investment
advisers,® and have also reviewed the joint report on harmoni-
zation that both agencies prepared in the wake of the financial cri-
sis.”

Although this work has been important, I understand that there
is more to be done to address the sometimes-overlapping regula-
tions governing the work of the SEC and CFTC. If confirmed, I
would look forward to working with my fellow Commissioners, the
Staff, your office, and Commissioners at the CFTC to ensure that
the agencies provide consistent and clear guidance to market par-
ticipants.

Q.11. With regard to cyber infrastructure and enforcement actions,
what do you think the SEC is doing right and what would you
change?

A.11. As an outsider to the agency and its work, I am not in a posi-
tion to assess the SEC’s cybersecurity infrastructure. As we dis-
cussed during the hearing, however, I am deeply concerned by the
recent revelations regarding the cybersecurity breach of the SEC’s
EDGAR system—so much so that I have placed securing the SEC’s
systems among my top few priorities. If I am confirmed, the first
question I will ask Chairman Clayton is exactly what happened
that made the SEC’s systems vulnerable to such a breach—and
what we need to do to make sure it never happens again.

With respect to enforcement, while taking care not to speculate
regarding particular enforcement actions that may come before me
if I am confirmed as a Commissioner, I want to be clear: the SEC
can and should make far better use of data science to make its en-
forcement efforts more efficient and effective. My previous research
has used those technologies to show how the SEC could more easily
identify potential cases. 8 I believe that these techniques could help
us to better understand the circumstances and larger trends behind
where we’ll find bad actors—and make it easier for us to hold them
accountable.

Q.12. The Treasury Capital Markets report touched on potential
changes to best execution and potential changes to market struc-
ture issues, particularly in the context of Reg. NMS. Can you give
me your thoughts on what you view as potential areas for reform
within the context of Reg. NMS?

A.12. Fundamentally, the SEC’s role in the regulation of capital
markets more generally—and trading venues in particular—is to
make sure that American investors get the level playing field they
deserve, and pay a fair price when they buy shares of public com-
panies. Regulation NMS was an important step toward reducing
trading costs and increasing liquidity in our equity markets, both
important goals.

But Regulation NMS is now over a decade old, and I am aware
of the concerns that the rule has added complexity to our capital

6See, e.g., Commodity Futures Trading Commission, “Harmonization of Compliance Obliga-
tions for Registered Investment Companies Required To Register as Commodity Pool Operators”,
RIN 3038-AD75, 17 CFR Part 4 (Aug. 12, 2013).

7Commodity Futures Trading Commission and Securities and Exchange Commission, “A
Joint Report of the SEC and the CFTC on Harmonization of Regulation” (Oct. 16, 2009).

8See, e.g., Alma Cohen, Robert J. Jackson, Jr., and Joshua Mitts, “The 8-K Trading Gap” (Co-
lumbia Law and Economics Working Paper) (2015).
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markets—and that these markets are now characterized by frag-
mentation that harms investors. In light of the rapid changes in
these markets, it may well be time for the SEC to reassess the de-
gree to which these rules continue to be sufficient to protect inves-
tors. The Equity Market Structure Advisory Committee has pro-
vided important guidance to the Commission in this respect.? If
confirmed, I would look forward to working with my fellow Com-
missioners, the Staff, and your office to explore the degree to which
Regulation NMS needs to be modernized.

Q.13. Some have argued that our market structure systems have
become increasingly complex and that the layered regulations have
created incentives to game the system. Can you help me under-
stand your views on reforming our domestic market structure and
can you commit to this body that you will work with the Committee
in tackling some of the languishing issues that have been pervasive
in market structure over the last 10+ years?

A.13. Yes: If confirmed, I will work with the Committee to tackle
any market-structure issues that are keeping our market venues
from offering American investors a fair price. As your question
points out, our markets are rapidly evolving, and that is especially
true in the area of market structure, where frequent updates to
SEC rules may be needed to ensure our law keeps pace with the
markets. In particular, I am aware of the concern that legal
changes and other factors have led to fragmentation that harms in-
vestors. In light of the rapid changes in these markets, it may well
be time for the SEC to reassess whether these rules continue to be
sufficient to protect investors.

Separately, although a great deal of time and regulatory atten-
tion has been given to the structure of our equity markets, millions
of Americans—especially those at or near retirement—also rely on
the structure of our debt markets to give them the best possible
price for their investments. Although these debt markets are cru-
cial to American families, they have received relatively scant atten-
tion. That is why I was delighted to see Chairman Clayton an-
nounce his interest in forming a Fixed Income Market Structure
Advisory Committee. 19 If confirmed, I would work with the Chair-
man and my fellow Commissioners to make sure that American in-
vestors can rely on the structure of our debt markets to help them
prepare for and fund their retirement plans.

Q.14. IT modernization enables financial services firms to protect
constituent financial information. In an environment of increasing
cybersecurity threats, how will you use your role at the SEC to pro-
mote IT modernization across the financial services sector and at
the SEC?

A.14. I share your concern that, in a world with increasing cyberse-
curity threats, SEC rules must evolve in a way that promotes infor-
mation-technology modernization. That’s why I agree with Chair-
man Clayton that cybersecurity is an area where there is not
enough disclosure—and, as your question suggests, that is espe-

9See, e.g., SEC Equity Market Structure Advisory Committee, “Recommendations Regarding
Modifying Rule 605 and Rule 606” (Nov. 29, 2016).

10See Jay Clayton, Chairman, Securities and Exchange Commission, Remarks at the Eco-
nomic Club of New York (July 12, 2017).
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cially true at financial-services firms entrusted with millions of
Americans’ financial information.

In particular, I'm concerned that our disclosure rules, and espe-
cially the rules governing Form 8-K, have not kept pace with these
developments—and do not make clear to public companies the ur-
gency of disclosures related to cybersecurity breaches. If confirmed,
I will work with the Chair, my fellow Commissioners, and the Divi-
sion of Corporation Finance to update these rules in a fashion that
makes clear the importance of cybersecurity risk to public-company
investors.

Regarding IT modernization at the SEC itself, I share the con-
cern that recent news of a breach of SEC systems reflects signifi-
cant issues with the SEC’s operational cybersecurity. Without un-
derstanding the facts behind that and other recent developments,
I am not in a position to assess the current State of the SEC’s in-
formation-technology resources. However, as I mentioned at the
hearing, if confirmed the SEC’s cybersecurity would be among my
highest priorities as a Commissioner. The Commission cannot ful-
fill its mission—nor can it expect public companies to take cyberse-
curity seriously—unless its own house is in order.

Q.15. How will you ensure that regulations set by the SEC do not
impede progress on IT modernization?

A.15. I share your concern that SEC rules in this area must en-
courage, rather than impede, corporate investments in the kind of
information-technology infrastructure that can protect Americans’
data from cybersecurity threats. That includes not only the disclo-
sure rules you referred to in your previous question, but also Regu-
lation SCI—which, some have argued, may inadvertently discour-
age exchanges from adopting the latest technology to defend
against cyberthreats.

As an outsider to the Commission and its work, I am not yet able
to assess the evidence underlying that and other concerns in this
area—and what the SEC might do about it. Factors the SEC
should be focused on, however, include the risk to the broader econ-
omy of cybersecurity breaches, the costs associated with adapting
to new cybersecurity regulations, and the risks consumers face if
those handling sensitive personal data have lax cybersecurity pro-
tections. If confirmed, I look forward to learning more about the
Staff’s experience in administering these rules. And I would be de-
lighted to work with you and your office to ensure that all of the
SEC’s rules—including those governing Form 8-K and Regulation
SCI—give American companies the incentives they need to protect
investors from cyberthreats.

Q.16. With regard to corporate disclosures, what standard should
be used to determine whether or not something is disclosed?
A.16. As I mentioned during the hearing, the concept of materiality
is the touchstone of our Federal disclosure rules. This standard—
which asks whether particular information would be relevant to
the total mix of information a reasonable investor would use when
making an investment decision—has served American investors
and public companies well for generations.

As I have written before, the best way to know whether some-
thing is material—that is, whether it’s important to investors—is
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to ask investors. That’s certainly what the Commission has done in
the past. For example, the SEC’s rules regarding executive com-
pensation were developed in response to significant investor inter-
est in those matters. 11 Our markets have evolved rapidly over the
past 10 years, and I'm concerned that the Commission’s disclosure
rules haven’t kept pace with investors’ needs.

It is an essential part of the SEC’s task to ensure that the Com-
mission’s disclosure rules continue to evolve in order to make sure
that investors have the information they need to evaluate the com-
panies that they own. If confirmed, I will urge Chairman Clayton,
my fellow Commissioners, and the Staff to update our disclosure
rules to give investors that information.

Q.17. On February 24, 2017, President Trump signed an Executive
Order on Enforcing the Regulatory Reform Agenda, part of which
focused on identifying regulations that are “outdated, unnecessary,
and ineffective.” Given recent technological advances, one area of
particular focus should be regulations requiring paper-based com-
munications as the default delivery method in communicating with
investors and consumers. Such regulations are prime examples of
regulations that were first adopted decades ago and have failed to
evolve with the times.

If confirmed, will you work to ensure that the SEC identifies and
modigles outdated regulations regarding paper-based communica-
tions?

A.17. 1 believe that the Commission should consistently review its
rules to make sure that those rules give investors the information
they need about the companies they own. To the degree that SEC
rules are outmoded—as many rules requiring paper-based commu-
nications may be today—modernizing those rules is a critical task.

While I would not want to comment on any specific proposal that
may come before me as a Commissioner if I am confirmed, I would
look forward to working with SEC Staff, fellow Commissioners, and
this Committee to identify any outdated regulations—including
regulations mandating paper-based communications—that may no
longer serve investors.

Q.18 Do you believe the recent action by the SEC regarding MiFID
II was appropriate? If you do not, how would you have addressed
this issue?

A.18. I understand that the Division of Investment Management
and the Division of Trading and Markets recently issued time-lim-
ited no-action letters in this area. Because these matters may well
be raised before the full Commission in the future, I hesitate to
comment specifically on questions that may come before me as a
Commissioner.

Nevertheless, I want to be clear: it is crucial that American in-
vestors know who pays for research on public company stocks and
what those researchers’ financial incentives are. The European ap-
proach to this problem—that is, MiFID II—reflects one way to give
investors that information. But it is not the only way to make sure

11See Securities and Exchange Commission, Executive Compensation Disclosure, Release No.
33-6940, 57 FR 29,582 (1992) (listing the shareholder-proposal activity related to executive pay
at several large, public companies as a basis for promulgating disclosure rules on executive com-
pensation).
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that investors know who is producing equity research and who is
paying for it. If confirmed, I look forward to working with the Staff
in both the Division of Investment Management and the Division
of Trading and Markets to understand the reasoning behind their
rﬁcent letters—and their thinking about longer-term solutions in
this area.

Q.19. Do you think that the U.S. and the SEC should import
standards from other countries?

A.19. When considering how best to develop new legal standards,
my approach is often to draw on as much data and experience as
possible. While the experience of other countries can be helpful in
this respect, it is always important to keep in mind that one size
does not fit all—and that American markets are truly unique. We
are fortunate to have the largest, deepest and most diverse capital
markets in the world. Lessons from other jurisdictions may be use-
ful in informing the way we think about our own law, but at bot-
tom American securities law must be the right fit for American in-
vestors and companies.

Nevertheless, it is essential that U.S. regulators engage with
international counterparts and make sure our positions are made
clear on a wide range of regulatory questions that apply across na-
tional boundaries. The SEC, through its Office of International Af-
fairs, has an important voice in international standard-setting bod-
ies, and if confirmed I look forward to working with Staff, my fel-
low Commissioners, and our international counterparts to help
make sure that American investors’ interests are protected in cap-
ital markets around the world.

RESPONSES TO WRITTEN QUESTIONS OF
SENATOR MENENDEZ FROM ROBERT J. JACKSON, JR.

Q.1. In your testimony, you highlighted enforcement and prosecu-
tion of insider trading as top priorities. If confirmed, what rec-
ommendations will you make to Chairman Clayton to strengthen
the ability of the enforcement division to hold accountable those
that violate Federal securities laws?

A.1. I believe that holding corporate executives accountable when
they violate the law is critical to maintaining trust in our financial
system. There are two specific enforcement-related areas that de-
serve attention at the SEC.

First, if confirmed I will work with Chairman Clayton and the
Division of Enforcement on using data science to make the process
of identifying and litigating securities-fraud cases more efficient.
My previous research has used those technologies to show how the
SEC could more easily identify potential cases. I believe that these
techniques could help us to better understand the circumstances
and larger trends behind where we’ll find bad actors—and make it
easier for us to hold them accountable. !

Second, as I noted during the hearing, I think it is time for the
Commission and the Congress to consider whether the law of in-
sider trading in particular is keeping pace with our markets. One

1See, e.g., Alma Cohen, Robert J. Jackson, Jr., and Joshua Mitts, “The 8-K Trading Gap” (Co-
lumbia Law and Economics Working Paper) (2015).
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reason that so few corporate insiders are held accountable is that
the burdens of proof the Government faces in these cases were de-
signed by common-law judges decades ago. The last time the SEC
proposed updates to its rules in this area—updates that were de-
signed to address uncertainty created by the courts—was nearly 20
years ago.? The scope and nature of corporate fraud has changed
a great deal since then, and it may well be time for the SEC and
Congress to clarify and strengthen our insider trading laws.

Q.2. In response to Chairman Crapo’s questions, you raised the law
of insider trading and you highlighted a concern that recent events
may have caused investors to wonder whether the SEC is “really
the cop on the beat we need to make sure that investors are getting
a fair deal.” Can you expound on this? In your opinion, does Con-
gress need to codify insider trading law or make other changes to
our Federal securities laws to ensure the SEC has the necessary
authority to hold wrongdoers accountable?

A.2. Yes: Congress and the SEC should be thinking about updating
the law of insider trading. For two generations, American insider
trading law has been developed by judges on a case-by-case basis.
There are many well-documented benefits to this approach, includ-
ing drawing on the extraordinary wisdom of the judges who sit on
our Nation’s Federal bench. One downside of this regime, however,
is that the law develops slowly—too slowly, some have argued, to
keep pace with modern markets.

In particular, a recent series of cases have raised questions re-
garding the Government’s burden of proof with respect to the bene-
fits an insider must receive in connection with leaks of material
nonpublic information to traders.2 Uncertainty with respect to
such a fundamental question of an insider’s obligations to investors
is, in my view, a serious problem. The SEC can and should fre-
quently clarify its view of the meaning of the insider trading laws.
As noted above, the Commission has not done so for nearly 20
years, and in my view it is time for the Commission to look at
these matters again. 4

Q.3. The concept of “materiality” is defined by the SEC as informa-
tion that a reasonable investor could find important in determining
whether to buy or sell securities. Can you explain how you think
about the definition of materiality and whether you see emerging
“material” areas—namely environmental, social, and governance
topics—where the SEC should be increasing disclosure?

A.3. My view is that one way to know whether something is mate-
rial—that is, whether it’s important to investors—is to ask inves-
tors. That’s certainly what the Commission has done in the past.
For example, the SEC’s rules regarding executive compensation
were developed in response to significant investor interest in those

2See Securities and Exchange Commission, Proposed Rules: Selective Disclosure and Insider
Trading, Release Nos. 33-7787, 34-42259, 1C-24209, 17 CFR 8230 (January 10, 2000) (noting
that those rule proposals, like those that could be advanced by the SEC today, “clariflied] two
unsettled issues under current insider trading law.”).

3Salman v. United States, No. 15-628, 137 S. Ct. 420 (2016); see also United States v.
Martoma, 869 F.3d 58 (2d Cir. 2017).

4See Securities and Exchange Commission, supra note 6.
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matters.5 Our markets have evolved rapidly over the past 10
years, and I'm worried that the Commission’s disclosure rules
haven’t kept pace with investors’ needs.

In particular, as your question suggests, investors have recently
expressed extensive interest in matters that companies are often
not disclosing. For example, information regarding a company’s
spending on politics has been the most common subject of share-
holder proposals over the last decade.® As recent events have made
clear, companies have not consistently taken the view that cyberse-
curity breaches demand prompt disclosure. And shareholder pro-
posals asking companies to disclose the risks related to climate
change are receiving “historically high levels of support.””

It is an essential part of the SEC’s task to ensure that the Com-
mission’s disclosure rules continue to evolve in order to make sure
that investors have the information they need to evaluate the com-
panies that they own. If confirmed, I will urge Chairman Clayton,
my fellow Commissioners, and the Staff to update our disclosure
rules to give investors that information.

Q.4. I worked to include a provision in the Dodd-Frank Wall Street
Reform and Consumer Protection Act to require publicly listed com-
panies to disclose in their annual filing the ratio of their CEO’s
total compensation to their median worker’s compensation. In Au-
gust 2015, after 5 years of delays, I was pleased to see the SEC
finally adopted a rule implementing §953(b) of Dodd—Frank.

If confirmed, will you commit to ensure that this rule is properly
implemented? Will you work to ensure that provisions included by
the Commission to facilitate compliance do not inadvertently open
loopholes for companies looking to evade this requirement?

A.4. Yes. I have long shared your concern that the Commission
took far too long to implement the rules required by Dodd-Frank,
including the provision requiring disclosure of the ratio between
the CEQO’s compensation and that of the median employee. As I
noted at the hearing, Dodd-Frank is the law of the land—and has
been for 7 years. It is time that the SEC and public companies
comply with the law, and I'm delighted that this Spring American
companies will finally disclose these ratios to the public.

As companies prepare to file those disclosures this Spring—and
every year going forward—it will be critical to ensure that the Divi-
sion of Corporation Finance carefully monitors compliance with the
rule, and directs companies to give clear, concise and candid infor-
mation. If confirmed, I will absolutely work to make sure investors
get that kind of information.

Q.5. In light of the sweeping good faith efforts flexibility provided
to companies by the Commission’s September 2017 interpretive
guidance, will you commit to supporting enforcement actions

5See Securities and Exchange Commission, “Executive Compensation Disclosure”, Release No.
33-6940, 57 FR 29,582 (1992) (listing the shareholder-proposal activity related to executive pay
at several large, public companies as a basis for promulgating disclosure rules on executive com-
pensation).

6“Sharkrepellent Dataset of Factset Research Systems, Inc.”, Proxy Proposals, available at
https:/ |www.Sharkrepellent.net.

“Thomas Singer, “Environmental and Social Proposals in the 2017 Proxy Season”, Harv. F.
on Corp. Gouv. and Fin. Reg. (Oct. 26, 2017).
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against companies that fail to provide disclosures in compliance
with the requirements of the rule?

A.5. Yes. Without commenting on any particular matter that may
come before me as a Commissioner if I am confirmed, I can say
without reservation that I would support enforcement actions
against companies that fail to comply with the law—including the
requirement that firms disclose the ratio between the CEO’s and
their median worker’s pay.

Disclosure rules like these, and the transparency they give inves-
tors, have been at the heart of the SEC’s mission for generations.
We have to take these rules seriously, and that means aggressively
enforcing the securities laws when companies or individuals fail to
comply with SEC rules.

Q.6. As you know, the SEC adopted a rule in 2009 requiring pub-
licly traded companies to disclose more information on director se-
lection and diversity. Many, including former SEC Chair White,
have expressed concerns that the current rule may be inadequate
and that shareholders need more comprehensive information to
make informed investment and voting decisions.

How does the disclosure of specific details about the diversity of
corporate boards assist shareholders in making informed invest-
ment and voting decisions?

A.6. As your question points out, disclosure regarding the diversity
of corporate boards is not only the right thing to do, but it’s the
law: the SEC has required such disclosure for years. The reason is
that investors have long argued that understanding a company’s
approach to boardroom diversity—and the benefits it can bring—
helps make sure the board has the expertise and perspectives it
needs to run the firm well. 8

I share former Chair White’s concern that existing SEC rules on
this issue have proved inadequate. Women and minorities are as-
tonishingly underrepresented on the boards of U.S. public compa-
nies, to the dismay of investors and employees alike. At a min-
imum, the SEC should make sure that companies are giving inves-
tors basic information about how the companies they own have con-
sidered diversity when assembling their directors. If confirmed, I
will absolutely work with the Division of Corporation Finance to
make certain that our rules give investors that information.

Q.7. One of the problems identified with the 2009 rule is the Com-
mission’s decision not to define diversity. Do you think the failure
to define diversity in the rule undermines the value of the informa-
tion provided in the current disclosure regime?

A.7. While I understand that the Staff declined to define diversity
in order to allow issuers to use the definition most suited to its
business model, time and experience have shown that the lack of
guidance in this area has left both companies and investors with-
out the information they need regarding boardroom diversity. In
fact, the SEC Advisory Committee on Small and Emerging Compa-
nies recommended nearly a year ago that the SEC provide guid-
ance on this issue, and the SEC’s failure to do so has made it un-

8See, e.g., Ryan Vlastelica, “Vanguard Calls for More Diverse Corporate Boards, Better Cli-
mate-Change Disclosures”, Marketwatch (Sept, 1, 2017).
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?ecegsarily costly for investors and companies to comply with the
aw.

More importantly, the Commission’s failure to enforce its own
rule in this area has raised real questions among issuers and in-
vestors about the SEC’s commitment to board diversity. Nearly 5
years, ago an empirical study of these disclosures revealed that
more than half of them failed to comply with the most basic aspects
of the SEC’s rule on disclosure related to boardroom diversity. 10 If
the Commission wants its commitment to boardroom diversity—
and the rule of law—to be taken seriously, it must do a better job
of consistently enforcing its disclosure rules in this area. If con-
firmed, I will work with my fellow Commissioners and the Staff of
the Division of Corporation Finance to ensure that companies and
boards can expect diversity-disclosure rules to be enforced to the
letter of the law.

Q.8. In January 2016, former Chair White instructed staff to re-
view existing company disclosures to determine whether the SEC
should require companies to provide more specific details about
their diversity practices. In June 2016, former Chair White an-
nounced that staff was preparing a recommendation to the Com-
mission to propose amending the rule to require companies to in-
clude in their proxy statements more meaningful disclosures on
their board members and nominees. 1 The current status of that
project is unclear.

In December, the SEC’s Advisory Committee on Small and
Emerging Companies recommended the SEC amend the disclosure
to require issuers to describe, in addition to any policy they may
have with respect to diversity, the extent to which their boards are
diverse. 12 If confirmed, will you commit to investigating this issue
and taking steps to determine whether the SEC should revise its
rule on director selection and diversity?

A.8. Yes. Given the consistent complaints from investors that the
rule is not working, the statements from former Chair White to
that effect, and, as your question notes, the recommendation from
the Advisory Committee on Small and Emerging Companies, I am
puzzled that this project has not moved forward, and concerned
that it was not featured on the SEC’s most recently announced reg-
ulatory agenda.

If confirmed, among my first questions for Chairman Clayton
would be to ask why the Commission has not yet moved forward
on this long-awaited project. I hope very much to work with the
Chairman and my fellow Commissioners to ensure that investors
receive the information they need to understand boardroom diver-
sity in the companies they own.

Q.9. In your testimony, you highlighted the importance of com-
pleting outstanding Dodd-Frank rulemakings, and particularly

9 Securities and Exchange Commission Advisory Committee on Small and Emerging Compa-
nies, Recommendation Regarding Corporate Board Diversity (February 16, 2017).

10Note, “The Glass Boardroom: The SEC’s Role in Cracking the Door Open so That Women
May Enter”, 2013 Colum. Bus. L. Rev. 801 (2013).

11 Mary Jo White, Chairman, Securities and Exchange Commission, “Focusing the Lens of
Disclosur)‘e To Set the Path Forward on Board Diversity”, Non-GAAP, and Sustainability (Jun.
27, 2016).

12 Securities and Exchange Commission Advisory Committee on Small and Emerging Compa-
nies, supra note 13.
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those that relate to executive compensation and clawback policies.
I agree that this should be a top priority for every single member
of the Commission.

Can you explain how failure to complete these rulemakings
harms the market, disadvantages investors, and may encourage
senior executives to make excessively risky decisions?

A.9. The Commission’s failure to complete Dodd—Frank’s mandated
rules 7 years after its passage has been harmful to investors and
companies. It reflects a troubling failure to follow the law at the
Commission that I hope will be quickly rectified by Chairman Clay-
ton and, if I am confirmed, my fellow Commissioners.

For 7 years, neither investors nor public companies has had any
ability to know whether and when these rulemakings will actually
become law. The result is that both parties spend enormous
amounts of shareholder money to predict whether and when they
will have to comply with these rules. That’s good for lobbyists and
lawyers, but hardly anyone else, and especially not the investors.
As I mentioned at my hearing, ordinary, everyday investors are
still waiting for basic, common-sense protections like rules requir-
ing clawback of erroneously awarded executive pay to take effect.
Without such rules, executives continue to have the incentives they
had before the financial crisis to take excessive risk. I cannot see
why those rules have not been implemented 7 years after Dodd—
Frank’s passage.

If confirmed, I will urge Chairman Clayton and my fellow Com-
missioners to finish the rules mandated by the Dodd—Frank Act. If
the Commission wants public companies to take its commitment to
the rule of law seriously, the SEC must be prepared to follow the
law itself. Dodd—Frank is, I know, a controversial law. But it is the
law, and the SEC is required to follow it.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARNER
FROM ROBERT J. JACKSON, JR.

Q.1. The Citizens United v. FEC ruling allowed, among other
things, corporations to contribute independent political expendi-
tures. Public companies are active participants in our elections, yet
their shareholders do not know the role that they play because the
SEC has been reluctant or handcuffed from requiring firms to dis-
close their political contributions.

Do you believe shareholders have a right to know whether a com-
pany they’ve invested in is making contributions in their best inter-
est?

A.1. The bedrock principle of securities-disclosure rules is the ma-
teriality standard. That standard asks us to consider what a rea-
sonable investor would think affects the total mix of information
about the stock that they are choosing to buy and sell. One way
to evaluate that standard is to see whether investors express inter-
est in particular kinds of information through the shareholder-pro-
posal process. For decades, that is how the SEC has helped ensure
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that disclosure rules are evolving to keep pace with changes in
market conditions and investor interests. 1

As I have written previously, the case for rules requiring public
companies to disclose their spending on politics is strong.2 Over
the past decade, requests for information about political spending
have been the most common subject of shareholder proposals at
large public companies, so it is clear that investors have a great
deal of interest in these matters. Moreover, under current law,
public companies are not required to give shareholders detailed in-
formation on political spending. Thus, to the degree that public
companies are spending shareholder money on politics in a way
that diverges from investors’ interests, standard mechanisms for
corporate accountability and oversight can work only if investors
have the information they need to evaluate political spending at
the companies they own.

Q.2. What should be the threshold for determining when a com-
pany discloses their political spending?

A.2. As I have previously written, the development of any rules in
this area would raise a series of regulatory questions that would
require close consultation with the SEC’s Staff. As an outsider to
the Commission and its work, it is difficult for me to say whether
and how the evidence currently available to the Staff suggests that
there should be a particular threshold for determining when a com-
pany must disclose their spending on politics.

Nevertheless, as I have indicated in previous research on this
subject, a de minimis exception to rules in this area might appro-
priately balance the benefits of disclosing corporate spending on
politics with the costs of disclosing small amounts of spending that
are unlikely to be important to investors. As I have said before, the
SEC’s existing regulatory framework for such exceptions, such as
SEC rules on disclosure of related-party transactions, may serve as
a sound starting point for such an exception.3

Q.3. What policy levers does the SEC have to promote long-term
value creation?

A.3. There are at least three tools at the SEC’s disposal to encour-
age companies to focus on long-term value creation. The first is an
area I have written about a great deal: executive pay.

Current practice requires most public-company executives to hold
their stock-based pay for only 3 years, so it is unsurprising that
those executives often pursue short-term stock-price increases rath-
er than long-term value creation. As I mentioned during the hear-
ing, it is time for corporate executives complaining about short-
termism to put their money where their mouths are. SEC rules
should encourage executives to hold their stock for far longer peri-
ods than they currently do. This would give executives powerful in-
centives to invest for the long term.

1See, e.g., Securities and Exchange Commission, Executive Compensation Disclosure, Release
No. 33-6940, 57 FR 29,582 (1992) (developing executive-compensation disclosure rules, in part,
in response to shareholder proposals on that subject at large public companies).

2See, e.g., Lucian A. Bebchuk and Robert J. Jackson, Jr., “Shining Light on Corporate Polit-
ical Spending”, 101 Geo. L.J. 923 (2013).

3See id. (citing 17 CFR §229.404(a) (2012) (exempting from the SEC’s disclosure rules for re-
lated-party dealings transactions with a value of $120,000 or less)).
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Second, the SEC should consider taking steps that would allow
companies and investors to choose voting structures that favor
shareholders who commit to hold shares for the long term.4 The
SEC should consider how to encourage and enable public compa-
nies and their investors to choose these voting arrangements if
they see fit. Those arrangements, if appropriate for the particular
company and investor base, could help ensure companies favor the
interests of long-term investors over short-term speculators.

Finally, SEC rules governing stock buybacks—which allow cor-
porations to return cash to investors today rather than invest for
the long term—have not been updated since 2003. That was a very
different time for our markets, our economy, and our country.>
Given the importance of this issue to making sure that public com-
panies invest for the long term, I believe these rules now deserve
another look. Better disclosure of stock buybacks would require
managers to explain the basis for their decision to investors and to
the public, and allow markets to price the buyback properly. That
kind of disclosure is absolutely worth considering, and if confirmed
I would look forward to working with your office on this issue.

Q4. Do you believe companies are engaging in too many stock
buybacks and dividend payments and not spending enough on cor-
porate growth?

A.4. On several occasions in recent years, companies have foregone
long-term R&D investments, operational expansion, and strategic
opportunities in order to return money to shareholders. Share-
holders and stakeholders alike are right to question if authorizing
buybacks or dividends payments help or harm the long-term health
of the company and the economy.

As noted above, one way for the SEC to address this issue is to
modernize its disclosure rules governing stock buybacks. I believe
that doing so is especially important in light of the possibility that
new legislation may soon encourage public companies to return
cash now held overseas to the United States. The last time Con-
gress enacted a corporate tax holiday, in 2004, American companies
used a significant amount of that money for a wave of stock
buybacks. ¢ If tax law changes again to permit corporate cash to
come home, I want to be sure that companies are prepared and re-
quired to explain to investors what they plan to do with that
money—especially if they are going to use it for buybacks.

Q.5. Is there a way to center less attention on quarterly earnings?

A.5. Yes: the SEC has several tools at its disposal to help compa-
nies focus on long-term value creation rather than quarterly earn-
ings. For one thing, SEC rules should encourage corporate execu-
tives to put their money where their mouth is and hold their stock-

4 See, e.g., Patrick Bolton and Frederic Samama, “L-Shares: Rewarding Long-Term Investors”
(ECGI Finance Working Paper) (2012).

5See Securities and Exchange Commission, “Purchases of Certain Equity Securities by the
Issuer and Others”, Release Nos. 33-8335; 34-48766; 1C-26252, 17 CFR §228 (2003) (providing
a safe })1arbor from certain securities-law liability for stock buybacks affected in a particular
manner).

6See Dhammika Dharmapala, C. Fritz Foley, and Kristin J. Forbes, “Watch What I Do, Not
What I Say: The Unintended Consequences of the Homeland Investment Act” (NBER Working
Paper No. 15023) (2009); see also Thomas J. Brennan, “Where the Money Really Went: A New
Understanding of the AJCA Tax Holiday” (Northwestern Law and Economics Working Paper)
(2014).
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based pay for lengthier periods of time. Managers who cannot sell
their stock holdings in the next quarter—but instead have to wait
for years to cash in on their holdings—have far fewer incentives to
manage to quarterly earnings.

Second, the SEC should consider allowing companies and inves-
tors to choose voting structures that favor shareholders who com-
mit to hold shares for the long term. Those arrangements, if appro-
priate for the particular company and investor base, could help en-
sure that companies favor the interests of long-term investors over
short-term speculators.

I share your broader concern about short-term pressures that
compel companies to focus on meeting quarterly earnings targets.
I'm concerned when companies are distributing earnings as divi-
dends or driving up stock prices through buybacks while cutting
back on R&D, capital expenditures, and other investments. If con-
firmed I would look forward to working with the Staff, my fellow
Commissioners, and your office to encourage corporate manage-
ment to focus on the long term.

Q.6. The disclosure of innumerable hacks over the past few years,
recently punctuated by hacks of the SEC and Equifax, has made
clear that we all need to raise our cybersecurity game. Given the
important role broker-dealers play in the formation and distribu-
tion of capital in the United States, do you think it’s appropriate
for FINRA, in its examination of broker dealers, to perform cyber-
vulnerability assessments of registered broker dealers?

A.6. I absolutely share your concern that broker-dealers—who are
entrusted with the personal financial information of millions of
American families and play critical roles in our securities and de-
rivatives markets—must take every possible step to protect them-
selves against cybersecurity threats. And I agree that all regu-
lators—including the SEC and FINRA—must prioritize responding
to a rapidly evolving cyberthreat.

As an outsider to the SEC, FINRA, and their work, I am not in
a position to know whether FINRA should initiate an examination
program of the kind described in your question. The SEC should,
however, be asking whether FINRA’s current examination pro-
grams encompass this type of review, what existing data FINRA
and the SEC has about brokers’ vulnerability to cyber-related
threats, and what steps the SEC or FINRA can take to make sure
that investors have as much information as possible about the bro-
ker’s cybersecurity preparedness. If confirmed, I would look for-
ward to working with SEC and FINRA Staff, my fellow Commis-
sioners, and your Office to make sure FINRA takes whatever steps
are necessary to protect broker-dealer customers from cybersecurity
threats.

Q.7. On Oct. 15, 2014, the Treasury market flash rally occurred,
where the yield on the benchmark 10-year U.S. Treasury traded in
a 37-basis-point range (0.37 percent), only to close six basis points
below its opening level. Principal trading firms (PTFs) account for
a majority of trading in inter-dealer Treasury markets, which rep-
resent half of all trading in Treasuries. Due to a loophole, PTFs,
including many that use algorithmic strategies, have not been re-
quired to register as brokers. This allows them to escape oversight
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and reporting requirements. Will you commit to ensuring that
PTFs are required to register as brokers?

A.7. The Treasury market plays a vital role in our financial mar-
kets and economy, providing a risk-free benchmark to investors
around the world and financing the critical work of our Govern-
ment. Like so many modern markets, the Treasury market has
seen a number of significant technological changes over recent
years, including the increased prominence of PTFs.

I am familiar with the Joint Staff Report on the events of Octo-
ber 15, 2014, produced by the staff of the Treasury, Federal Re-
serve Board of Governors, Federal Reserve Bank of New York,
SEC, and CFTC, and I share your concerns regarding data and
oversight gaps of PTFs.7 If confirmed, I look forward to working
with the Staff, fellow regulators, and Congress to ensure there is
appropriate oversight and transparency in the Treasury market
and, more broadly, that the financial regulatory community
prioritizes preserving confidence in the world’s deepest and most
liquid market.

Q.8. Under current law, Regulation ATS’s basic regulatory stand-
ards for exchanges and other financial markets are designed to en-
sure market resilience, integrity and adequate operational risk con-
trols. But trading venues that facilitate the exchange of Govern-
ment securities are excluded from Regulation ATS. And by exclud-
ing them from Regulation ATS, they are also excluded from Regu-
lation SCI’s cybersecurity requirements. Will you commit to closing
the loophole that permits Government-securities trading venues to
avoid these basic requirements?

A.8. Because of the importance of the Treasury market to the func-
tioning of the financial markets that millions of Americans depend
upon each day, I share your concerns about trading venues that
focus on Government securities. Participants in these venues must
have advanced cybersecurity protections to ensure that these cru-
cial markets are not susceptible to cyberthreats.

As an outsider to the Commission and its work, I am not familiar
with the Staff’s full basis for concluding that exchanges of this type
may be excluded from Regulation SCI’s cybersecurity requirements.
When determining whether that exclusion is appropriate, however,
the Commission should focus on other cybersecurity requirements
that may apply to these trading venues, the degree to which the
exclusion exposes these markets and investors to unacceptable
risks of data breaches, and existing cybersecurity protections in
place at these venues.

If confirmed, I will work with my fellow Commissioners and the
Staff to understand why these venues have been excluded from the
reach of Regulation SCI. And I would look forward to learning
more about the Staff’s experience in administering Regulation SCI
in evaluating whether further efforts are needed to promote the re-
silience and integrity of trading venues.

7See U.S. Department of the Treasury, Board of Governors of the Federal Reserve System,
Federal Reserve Bank of New York, Securities and Exchange Commission, and Commodity Fu-
tures Trading Commission, The U.S. Treasury Market on October 15, 2014 (July 13, 2015).
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARREN
FROM ROBERT J. JACKSON, JR.

Q.1. On June 1, 2017, the SEC solicited public comments from re-
tail investors and other interested parties on revising its standards
of conduct for investment advisers and broker-dealers. In this re-
quest for comments the SEC asked “If the commission were to pro-
ceed with a disclosure-based approach to potential regulatory ac-
tion, what should that be?”1 Do you believe that the financial in-
centives that create conflicts of interest in the retail investment
market that harm investors can be eliminated by enhanced disclo-
sure alone?

A.1. T share the concern that retail investors must be protected
from money managers who act contrary to their fundamental du-
ties to their customers. When American investors entrust their sav-
ings to one of these institutions—whether an investment adviser or
broker-dealer—they need to know that those who manage their
money have clear obligations to their customers.

Disclosure lies at the heart of our securities laws, and has often
served as an effective first line of defense when protecting Amer-
ican investors from those who would defraud them. But it is not
the only tool in the SEC’s toolkit, and I am deeply skeptical that
disclosure alone can eliminate conflicts of interest in the retail in-
vestment market.

My general approach to questions of this type is to let the facts—
evidence from the behavior of retail investors and their advisors—
tell us what kinds of regulatory approaches are most likely to suc-
ceed. In this case, a considerable body of research—some commis-
sioned by the SEC—makes clear that disclosure is often necessary
but not sufficient to address conflicts of interest in the retail in-
vestment market. 2 The evidence tells us that the complexity of fi-
nancial products and compensation structures often makes disclo-
sure ineffective for many retail investors. And the data also suggest
that disclosures may be least effective for the investors who need
protection the most.

As I noted at the hearing, I believe that the SEC has an impor-
tant role to play in this area. But it is critical that, whatever steps
the Commission takes, American families who entrust their savings
to others can rest easy in the knowledge that those who manage
Eheir money have an obligation to protect their clients from con-

icts.

Q.2. If not, what steps will you take to directly tackle problematic
incentives that lead to conflicts of interest that harm investors? If
so, how do you design a disclosure regime that eliminates problem-
atic financial incentives?

A.2. Tt is important to me that I be careful to avoid comment on
a matter that may come before me if I am confirmed as a Commis-
sioner. Moreover, as an outsider, I have not been privy to the ongo-
ing work at the SEC on matters related to financial advisers’ duties

1Jay Clayton, Chairman, Securities and Exchange Commission, “Public Comments From Re-
tail Investors and Other Interested Parties on Standards of Conduct for Investment Advisers
and Broker-Dealers” (June 1, 2017).

2See Securities and Exchange Commission, Comments on Duties of Brokers, Dealers, and In-
vestment Advisers, Release Nos. 34-69013, IA-3558, File No. 4-606.
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to their clients—and, thus, am not in a position to comment on
what particular regulatory approaches the SEC might be consid-
ering.

However, it is critical to create a regulatory structure that en-
sures that firms do not reward advisers for working against their
clients’ best interests. If confirmed, I would look forward to work-
ing with my fellow Commissioners and this Committee to create
those kinds of protections.

Q.3. If the commission proceeds with a disclosure-based approach
to potential regulator action, what user tests will the Commission
conduct to prove that all investors, not just the most sophisticated,
fully understand and appreciate the nature and extent of the con-
flicts of interest and make a truly informed decision as a result?

A.3. As an outsider, I have not been privy to the ongoing work at
the SEC on matters related to financial advisers’ duties to their cli-
ents—and, thus, am not in a position to comment on what par-
ticular regulatory approaches the SEC might be considering. I have
also not had the benefit of consultation with the Staff now working
on this issue—or the opportunity to ask them about the user tests
they might be considering to ensure that disclosures are designed
to protect investors.

But let me be clear: any disclosure-based approach in this area
should be grounded in evidence that proves it will be effective in
arming investors with the information they need to make a truly
informed decision. That evidence should carefully consider the dif-
ferent effects that disclosures might have on investors with dif-
ferent backgrounds, expertise, and financial objectives. And disclo-
sure-based policy prescriptions should take those differences into
account when designing the rules governing adviser disclosures.
Poorly designed disclosures are unlikely to mitigate conflicts of in-
terest—and may risk further confusing investors already over-
whelmed by the complexity of financial advice.

Moreover, as noted above some conflicts are so complex that I be-
lieve they are unlikely to be mitigated through disclosure alone. If
confirmed, I would work with the SEC’s Staff and my fellow Com-
missioners to ensure that the SEC’s work in this area is effective
at ensuring that retail investors are made aware of any conflicts
of interest their broker-dealer faces.

Q.4. Will you consult the extensive economic analysis the Depart-
ment of Labor put together for their rulemaking on the fiduciary
standard, including analysis on the incidence and cost of conflicts
of interest in the financial services industry and on how these fi-
nancial conflicts influence adviser recommendations?

A.4. Yes. As noted above, my approach to these questions will be
evidence-based, and I will absolutely consider the substantive eco-
nomic analysis produced by both Government agencies and outside
entities on the incidence and impact of conflicts of interest, includ-
ing the Department of Labor’s economic analysis of the fiduciary
rule. I would also be delighted to consult with current Department
of Labor personnel who have worked on that Department’s rule-
making in this area.
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Q.5. How will you ensure that broker-dealers do not call them-
selves advisers? How can investors distinguish between sellers and
advisers if sellers are allowed to market themselves as advisers?

A.5. I share your concern that investors need to have absolute clar-
ity about what types of financial professionals they are working
with and what services they are providing. Anyone who represents
himself or herself as providing financial advice should be subject to
duties appropriate to that role.

As the SEC Staff noted in a 2011 report, “[d]espite the extensive
regulation of both investment advisers and broker-dealers, retail
customers do not understand and are confused by the . . . stand-
ards of care applicable to investment advisers and broker-dealers
when providing personalized investment advice and recommenda-
tions about securities.”3 If confirmed, I would be delighted to en-
gage with firms, consumer and investor advocates, and other stake-
holders to determine whether any additional steps should be taken
to ensure that investors understand the difference between broker-
dealers and advisers.

RESPONSES TO WRITTEN QUESTIONS OF
SENATOR DONNELLY FROM ROBERT J. JACKSON, JR.

Q.1. In previous conversations with Mr. Jackson and Ms. Peirce,
we have discussed my concerns that the wave of stock buybacks in
recent years has been at the expense of the long-term health of
companies, their workers, and their communities.

Are you concerned that the increase of stock buybacks in recent
years has been at the expense of investments in American workers?

A.1. Yes. To the degree that stock buybacks are occurring because
corporate executives are failing to make important and productive
investments in their employees and their communities, this is an
issue that concerns me—and should concern all Commissioners.
Shareholders and stakeholders alike are right to question whether
buybacks help or harm the long-term health of the company, the
long-term performance of its stock, and the long-term well-being of
its employees.

As we discussed, the SEC’s rules governing stock buybacks were
last substantially updated in 2003—a very different time for our
markets, our economy, and our country.! Given the importance of
this issue to investors and employees, I believe these rules now de-
serve another look—and should be updated in a way that gives the
stakeholders in these companies full transparency as to the reasons
why the company has chosen to buy back shares.

Q.2. What actions can or should the SEC take to better monitor
stock buybacks and to increase transparency? What about requir-
ing more immediate disclosure (as opposed to quarterly, as cur-
rently required)?

3 Securities and Exchange Commission, “Study on Investment Advisers and Broker-Dealers”
(January 2011).

1See Securities and Exchange Commission, “Purchases of Certain Equity Securities by the
Issuer and Others”, Release Nos. 33-8335; 34-48766; 1C-26252, 17 CFR §228 (2003) (providing
a safe harbor from certain securities-law liability for stock buybacks affected in a particular
manner).
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A.2. These proposals, and several others that would improve trans-
parency around repurchases, deserve close consideration as the
SEC works to modernize its rules governing stock buybacks. When
the SEC last considered these rules in 2003, the scale and scope
of stock buybacks—and their importance to the economy as a
whole—were far smaller than they are today. Better disclosure of
stock buybacks would require managers to explain the basis for
their decision to investors and to the public, and allow markets to
price the buyback properly. That kind of disclosure is absolutely
worth considering, and if confirmed I would look forward to work-
ing with your office on this issue.

Moreover, as we discussed during the hearing, I'm especially con-
cerned that current rules are not sufficient if new legislation en-
courages repatriation of corporate profits from overseas. We know
that the last time Congress enacted a corporate tax holiday, in
2004, American companies used a significant amount of that money
for a wave of stock buybacks.? If tax law changes again to permit
corporate cash to come home, I want to be sure that companies are
prepared and required to explain to investors what they plan to do
with that money—especially if they are going to use it for
buybacks. If I'm confirmed, I would look forward to working with
my fellow Commissioners and the Staff to make sure our securities
laws give investors the information they need if Congress enacts
another tax holiday.

Q.3. Mr. Jackson, your written testimony includes this excerpt: “I
will work to implement the corporate-governance protections that
Congress has enshrined into law—so that investors, employees,
and communities can be sure that our companies are working to
produce the kind of long-term value creation that has been the
hallmark of the American economy for generations.” I agree that
companies should produce long-term value creation, but unfortu-
nately “short-termism” has become a disease; Wall Street pressure
results in corporate management making decisions based on the
next quarter as opposed to the next decade.

Ms. Peirce, do you share similar concerns about “corporate short-
termism”? What actions can or should the SEC take to combat this
problem and encourage long-term value creation?

A.3. There are at least three areas in which the SEC should con-
sider action to encourage companies to focus on the long term. The
first is an area I have written about a great deal: executive pay.

Current corporate practice requires most public-company execu-
tives to hold their stock-based pay for only 3 years, so it is
unsurprising that those executives often pursue short-term stock-
price increases rather than long-term value creation. As I men-
tioned during the hearing, it is time for corporate executives com-
plaining about short-termism to put their money where their
mouths are. SEC rules should encourage executives to hold their
stock for far longer periods than they currently do. This would give

2See Dhammika Dharmapala, C. Fritz Foley, and Kristin J. Forbes, “Watch What I Do, Not
What I Say: The Unintended Consequences of the Homeland Investment Act” (NBER Working
Paper No. 15023) (2009); see also Thomas J. Brennan, “Where the Money Really Went: A New
Understanding of the AJCA Tax Holiday” (Northwestern Law and Economics Working Paper)
(2014).



151

executives powerful incentives to invest for the long-term rather
than manage to quarterly earnings targets.

Second, the SEC should consider taking steps that would allow
companies and investors to choose voting structures that favor
shareholders who commit to hold shares for the long term. Aca-
demics have argued that permitting these structures can be bene-
ficial, and other jurisdictions have long permitted their use.3 The
SEC should consider how to encourage and enable public compa-
nies and their investors to choose these voting arrangements.
Those arrangements, if appropriate for the particular company and
investor base, could help ensure companies favor the interests of
long-term investors over short-term speculators.

Finally, SEC rules governing stock buybacks—which allow cor-
porations to return cash to investors today rather than invest for
the long term—have not been updated since 2003. That was a very
different time for our markets, our economy, and our country.4
Given the importance of this issue to making sure that public com-
panies invest for the long term, I believe these rules now deserve
another look. Better disclosure of stock buybacks would require
managers to explain the basis for their decision to investors and to
the public, and allow markets to price the buyback properly. That
kind of disclosure is absolutely worth considering, and if confirmed
I would look forward to working with your office on this issue.

Q.4. Mr. Jackson, in our meeting, I mentioned the Carrier layoffs
and the heart-wrenching video where a corporate executive told
hundreds of workers their jobs were going to Mexico. In response,
I crafted the End Outsourcing Act to keep jobs in America by re-
stricting tax breaks and Federal contracts for companies that ship
jobs to foreign countries.

It is difficult, however, to track when and where outsourcing oc-
curs. I believe the SEC can take modest steps in this regard by re-
quiring public corporations to disclose country-by-country employ-
ment. This would help investors determine which companies em-
ploy American workers and better understand where outsourcing
has occurred. Do you support requiring corporations to disclose em-
ployment on a country-by-country basis to help increase trans-
parency of outsourcing and American employment?

A.4. Thank you for the opportunity to discuss this issue in our
meeting—and for urging me to view the video mentioned in your
question, which I watched the next day.5 Witnessing the dev-
astating impact of Carrier’s decision firsthand helped me under-
stand the importance of this issue—and, if confirmed, I will keep
those pictures and those people closely in mind each day I work at
the SEC.

Whether the kind of disclosure rule described in your question
would be appropriate depends upon whether the information in
question would be material to investors—that is, whether it would

3 See, e.g., Patrick Bolton and Frederic Samama, “L-Shares: Rewarding Long-Term Investors”
(ECGI Finance Working Paper) (2012).

4See Securities and Exchange Commission, “Purchases of Certain Equity Securities by the
Issuer and Others”, Release Nos. 33-8335; 34-48766; 1C-26252, 17 CFR 8§228 (2003) (providing
a safe harbor from certain securities-law liability for stock buybacks affected in a particular
manner).

5See YouTube, “Carrier Air Conditioner Moving 1,400 Jobs to Mexico” (Feb. 11, 2016), avail-
able at https:/ /www.youtube.com | watch?v=Y3ttxGMQOrY.
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alter the total mix of information that shareholders would consider
when investing in the company. As I have written before, one way
to know whether certain information is material is to ask whether
shareholders have expressed interest in that information.

Many significant investors—including large pension funds and
mutual funds—have recently expressed interest in the information
described in your question, both in their public statements regard-
ing these matters and through shareholder proposals. For this rea-
son—and because this issue is so critical to the future of millions
of Americans—I would welcome the opportunity to work with the
Commission and your office to investigate whether SEC rules
should be updated to require disclosure of these matters.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR SCHATZ
FROM ROBERT J. JACKSON, JR.

Q.1. I am very concerned about legislative proposals to dramati-
cally increase the threshold for submitting shareholder proposals.
Shareholder proposals are an important way for shareholders to
communicate with management. They have been instrumental in
improving corporate governance, such as requiring that inde-
pendent directors make up at least a majority of corporate boards.
Shareholders submit proposals on emerging risks, such as cyberse-
curity and consumer data protection.

I also worry that the SEC may respond to pressure from compa-
nies that do not like dealing with shareholder proposals and raise
the threshold on its own.

Do you think shareholders should have a voice in the companies

they own?
A.1. Yes. My research, teaching, and previous Government service
have long focused on making sure that investors have the tools
they need to express their views to corporate management. As I
noted in my testimony, for example, I am especially proud to have
worked on the Treasury Department’s proposals to give share-
holders a voice on executive pay. Giving investors the ability to ex-
press their views help hold management’s feet to the fire, demand-
ing accountability on issues that shareholders believe are impor-
tant to the success of the company.

The SEC’s shareholder-proposal process has, for decades, encour-
aged helpful dialogue between managers and investors in just this
way. That process allows shareholders to guide management on
what they believe the right direction is for the company—almost al-
ways on a nonbinding basis. While I am open to the possibility that
those rules, which have not been revisited for some time, might be
modernized, my focus during any such process will be to ensure
that the rules encourage investors to express their views to cor-
porate management. Corporate accountability is critical to the fu-
ture of our companies and the economy, and I am deeply skeptical
of making changes to these rules that would make it harder for
shareholders’ voices to be heard.

Q.2. Do you think it would a problem if the threshold for submit-
ting proposals was set so high that it blocked all but the biggest
and wealthiest shareholders from submitting proposals?
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A.2. Yes. I would have serious concerns regarding any proposal to
limit shareholder proposals only to the largest or wealthiest inves-
tors. The shareholder proposal rules are shareholders’ best oppor-
tunity to have a dialogue with the company and to bring forth
ideas and proposals to management. Limiting that process to the
largest or wealthiest shareholders would deprive American compa-
nies of the views of their owners and reduce management’s ac-
countability to shareholders—steps that make little sense for an
agency charged with protecting investors.

RESPONSES TO WRITTEN QUESTIONS OF
SENATOR CORTEZ MASTO FROM ROBERT J. JACKSON, JR.

Q.1. If confirmed, what specific steps would you take to bolster in-
dividual executive accountability, consistent with what Chairman
Clayton has advocated for?

A.1. I believe that holding executives accountable when they vio-
late the law is critical to maintaining trust in our financial system.
Specifically, there are at least two areas that deserve greater time
and attention.

First, I will make certain that in any particular case the Division
of Enforcement has explored every alternative related to bringing
proceedings against responsible individuals—not just companies.
Although I cannot at this time comment on any particular enforce-
ment matter that may come before me as a Commissioner, I assure
you that, where the Division of Enforcement recommends action
against a company but not responsible individuals, if confirmed my
first question will be to ask what can be done to ensure that cor-
porate insiders are held accountable for their actions.

Second, I will urge Chairman Clayton and my fellow Commis-
sioners to adopt the rules mandated by Section 954 of the Dodd-
Frank Act, which require public companies to develop policies re-
garding the clawback of executive compensation. Those rules would
help ensure that executives do not reap financial rewards while
making decisions that harm American investors. As I mentioned
during the hearing, 7 years after the passage of Dodd-Frank, it is
time for the Commission to finalize the rules that Congress man-
dated in that law. That’s especially true for Dodd—Frank’s clawback
rules—which would help hold corporate executives personally ac-
countable for causing harm to American investors.

Q.2. Some observers like to point to the Sarbanes—Oxley Act of
2002 or the Dodd-Frank Wall Street Reform and Consumer Protec-
tion Act of 2010 as to why there’s been a drop in public companies
since the mid-1990s. But a flood of private capital since that time
has caused merger and acquisitions (M&A) activity to surge. Bank-
ers enjoy the fees that industry consolidation brings in, and with
an average CEO tenure of 3 years, executives benefit from a short-
term boost in stock prices. On top of that, Congress has passed leg-
islation such as the JOBS Act, which makes it easier for companies
to stay private for longer.

What do you make of this argument that regulations are to
blame for a drop in public company formation? Or is it more likely
that a whole set of public policy choices make it easier for incum-
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bent firms to buy-up innovative start-ups, and make it easier for
private companies to stay that way for longer?

A.2. There are many explanations for recent changes in the num-
ber of public companies, and all of them deserve the SEC’s atten-
tion. For one thing, the emergence of deeper and more robust pri-
vate capital markets than we have ever had before allows large
companies to stay private for far longer than they once could. For
another, the capital-markets fees that a company must pay to go
public are far higher in the United States than in other markets,
giving entrepreneurs pause before listing their shares. And exten-
sive acquisition activity over the past two decades has worked to
combine thousands of public companies, reducing the number of
listings on American exchanges.

American capital markets can and should remain the envy of the
world. Chairman Clayton has made clear that this area is a pri-
ority for him, and if confirmed, I would work closely with the
Chairman, my fellow Commissioners, and the Staff to ensure that
the Commission takes the steps necessary to keep our capital mar-
kets competitive.

Q.3. What about the fact that investment banks’ fees to underwrite
initial public offerings has consistently clustered at seven percent
over many decades? Why hasn’t competition driven down the price
to take young companies public, and if confirmed, will you seek to
study this issue?

A.3. The fees bankers earn for taking companies public are higher
in the United States than in most other jurisdictions, and these
fees are often the most important factor in the decision to go pub-
lic. Scholars have long noted that investment banker fees have
clustered around seven percent for a wide range of companies over
a period of decades.! The fact that American entrepreneurs are re-
quired to give up some seven percent of their creation in order to
take their companies public seems to me to be an important factor
in any assessment of the changing rates of IPOs in our markets.

To be sure, there are many reasons why companies choose not
to go public today, and they all deserve attention—including the
factors described in your question. If confirmed, I would look for-
ward to working with your office to study this issue further—and
take whatever actions are necessary to ensure that America’s cap-
ital markets remain competitive.

1See, e.g., Hsuan-Chi Chen and Jay R. Ritter, “The Seven Percent Solution”, 55 J. Fin. 1105
(2000) (“Investment bankers readily admit that the IPO business is very profitable, and that
they avoid competing on fees because they don’t want to turn it into a commodity business.”).
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ADDITIONAL MATERIAL SUPPLIED FOR THE RECORD

WALL STREET JOURNAL ARTICLE SUBMITTED BY SENATOR VAN
HOLLEN

Insiders Beat Market Before Event
Disclosure: Study

Researchers from Columbia, Harvard find small but
persistent edge
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Corporate executives and board members regularly make market-beating returns from buying
and selling their companies’ stock in the days before disclosing a significant event, according to
a study that says it has found a link between insider knowledge and investment profits.

Researchers at Columbia and Harvard universities analyzed 42,820 insider purchases and sales
reported by companies between 2004 and 2014. All occurred within the four business days the
Securities and Exchange Commission gives companies to disclose major developments.

While few scored the eye-popping retums that often attract the attention of regulators, the
researchers found that they notched a small but persistent edge. On average, the officials netted
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about 0.4 percentage point over a broad market index between the time of their trades and the
market close after the disclosure. These gains, realized over the span of a few days, would be
much larger on an annualized basis.

When officials bought shares outright—rather than by exercising options received as
compensation—the gains were even better, at about 1.6 percentage points over the index. Open-
market purchases are noteworthy because corporate executives, who typically receive chunks of
stock through salaries and bonuses, are often less inclined to buy shares out of pocket.

The longer companies waited to make disclosures, the better the returns, according to the study.
When companies used the full four-business-day window, the average excess profit rose to 1.95
percentage points.

Related

Securities laws require companies to disclose major developments on SEC forms known as 8-Ks,
which cover everything from new credit agreements to acquisitions and dividend
announcements. Insiders aren’t explicitly banned from trading ahead of these announcements
but, as with other times, can’t do so if they possess market-moving information unknown to
other investors. What constitutes such information is a matter of debate in some cases.

The findings wade into a long-running debate over whether U.S. securities laws, many of them
decades old, can effectively police a trading market that has grown ever faster and more
complex. Critics say the lag time allowed by current disclosure rules is a relic of an era before
electronic filings and is ripe for abuse.

“To leave open a gap like that is an invitation to insider trading,” said Robert Jackson, a
Columbia Law School professor who co-wrote the study with his colleague Joshua Mitts and
Alma Cohen of Harvard.

Itisn’t clear that the officials, particularly less-senior ones, were aware of the developments
disclosed or knew which direction they were likely to move the stock. In some cases, the
information may have been made public before the 8-K, by other means, But the consistency of
the profits suggests insiders benefit from proprietary knowledge of their businesses when making
trades, Mr, Jackson said.

The study adds to a body of academic and other work that has made similar findings. A Wall
Street Journal investigation in 2012 found that many executives reaped robust gains when they

traded ahead of major announcements.

The latest study excluded any filings that noted the trades in question were made pursuant to so-
called 10b5-1 plans. They are pre-established arrangements under which executives can schedule
trades for particular times or price triggers. Executives don’t have to disclose these plans but
often do so on their trading forms, which can serve as a strong defense against any allegations of

impropriety.
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Wausau Paper Corp. on Aug. 13, 2014, finalized the sale of a long-shuttered Minnesota plant
that had proved difficult to unload. On Aug. 18, Chairman and Chief Executive Michael Burandt
bought 3,000 shares of Wausau stock, his first stock ownership since taking the job four months
earlier. After the sale was disclosed to investors on Aug. 19, the shares rose and Mr. Burandt
earned a paper profit that beat the market index by two percentage points, the study found. A
Wausau spokesman said Mr. Burandt believed the shares, which had fallen sharply in the prior
months, were undervalued. He added that Wausau executives had just been allowed to resume
trading after being barred from doing so around the company’s second-quarter earnings.

In another example, Simmons First National Corp., a small Arkansas bank, moved in August
2012 to buy back $10 million in trust-preferred securities, lowering its overall debt. Then-CEQ
Thomas May bought 3,000 shares in between when Simmons notified the trustee of its plan and
when it disclosed the news. The study’s authors calculate an excess return of 1.1% over two
days.

A Simmons spokesman declined to comment. Mr. May, who retired in 2013, didn’t respond to a
request for comment.

Rep. Carolyn Maloney, D., N.Y.., who sits on the House Financial Services Committee and
reviewed the latest study’s findings, called them “troubling” and said she was preparing
legislation to address the issue. Her office is considering several options, including a bill
preventing executives from trading their own company’s shares ahead of an 8-K filing.

The headquarters buildiilg of the SEC. Photo: Joshua Roberts/Bloomberg News

The SEC in 2002 proposed shortening the 8-K filing window to two business days from between
five and 15 but backed off amid resistance from corporate law firms, among others, who said it
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would burden companies, especially smaller ones with fewer resources, and lead to rushed,
inaccurate disclosures. The agency settled on four days.

“Companies often need, and do use, that time to make sure the information is accurate,” said
Bradley Bondi, a lawyer at Cahill Gordon & Reindel LLP who was previously an SEC
enforcement official. Shortening the window could lead to errors or sloppily worded filings that
could invite shareholder lawsuits, he said: “The main consumer of 8-Ks isn’t the investing
public—it is the plaintiffs bar.”

He said an alternative may be tougher enforcement of laws already on the books. “This isn’t a
problem with the law,” he said.

Write to Liz Hoffman at liz hoffman(@wsj com
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ABSTRACT

When a significant event occurs at a publicly traded company, federal law requires the
firm to disclose this information to investors in a securities filing known as a Form 8-K. But the
firm need not disclose immediately; instead, SEC rules give companies four business days after
the event occurs within which to file an 8-K. These rules thus create a period during which
market-moving information is known by those inside the firm but not most public-company
investors—a period we call the “8-K trading gap.” In this Article, we study how corporate
insiders trade their company’s stock during the 8-K trading gap.

We develop a unique dataset of 15,419 Form 8-Ks with trades by insiders during this gap.
We identify systematic abnormal returns of 42 basis points on average, per trade, from trades by
insiders during the 8-K gap. When insiders engage in an unusual transaction during the gap—
open-market purchases of their own company’s stock—they eam even larger abnormal returns of
163 basis points. We also show that, when they engage in such purchases, insiders are correct
about the directional impact of the 8-K filing more often than not—and that the probability that
this finding is the product of random chance is virtually zero.

To examine whether it is the expertise of the insiders, or the value of the information, that
drives insider returns, we then focus on a type of 8-K that reveals positive information: those that
announce new agreements with the company’s business partners. We show, without reference to
any specific insider transaction, that a trading strategy of buying on the date such an agreement is
struck and selling immediately before the agreement is disclosed vields, on average, abnormal
returns of 35.4 basis points. We also demonstrate that insiders are more likely to engage in open-
market purchases of their own company’s stock when the firm is about to reveal new agreements
with customers and suppliers. In light of the potential concerns raised by these findings,
lawmakers should reconsider the effects of information-forcing rules such as those goveming
Form 8-K on the incidence and profitability of trading by insiders.

" Alma Cohen is at Harvard Law School. Robert J. Jackson, Jr. s Professor of Law and Co-Director of the Ira M.
Millstein Center for Global Markets and Corporate Ownership at Columbia Law School. Joshua R. Mitts is
Postdoctoral Fellow in Empirical Law and Economics at Columbia Law School and a Ph.D. student in Finance &
Economics at Columbia Business School. We wish to express our deep gratitude to Gregory Klochkoff, Kate
Thompson, Zack Nagler, Derck Sanz, Eliana Torrado, James Davidson, Bill Nguyen, and Matthew Weiner for their
critical work on this project. We also thank lan Ayres, Lucian Bebchuk, Jeffrey Gordon, Zohar Goshen, Alex
Raskolnikov, Gabriel Rauterberg, Richard Squire, and Eric Talley for helpful comments. Direct cormespondence to
alcoheni@law. harvard.edu, robert jackson@ law columbia edu and joshua mitts @ law columbia.edu.
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1. INTRODUCTION

Trading by corporate insiders has long been the subject of heated debate among
lawmakers and commentators. Although Manne (1965) forcefully questioned whether the law
should allow such trading, for more than sixty years the Securities and Exchange Commission
(SEC) has devoted significant resources toward enforcing the rules designed to reduce insiders’
profits from trading in their company’s stock. The precise contours of those rules can be difficult
to discern.” What is clear, however, is that SEC Rule 10b-5, the principal source of liability for
improper trading, prohibits an insider from trading with those to whom she owes a fiduciary duty
on the basis of so-called material nonpublic information. Another group of SEC rules govern
whether and when public companies must disclose this kind of information to the public. While a
significant body of work has examined insider trading more generally, relatively little attention
has been given to the interaction between these information-forcing rules and insider trading,

In this Article, we examine a unique type of trading by corporate insiders: trading during
the period when SEC rules allow companies to delay the public disclosure of significant
corporate events. When such an event occurs, SEC rules require that the firm disclose it in a
securities filing known as Form 8-K. But those rules do not require the 8-K to be filed until the
fourth business day after the event. Thus, SEC rules create a period when market-moving
information is known by insiders but not by most investors—a period we call the “8-K trading
gap.” In this Article, we provide the first study of how insiders trade their company’s stock

during the 8-K trading gap.

! Among other issues clouding the scope of insider-trading liability, a recent Second Circuit decision raises
substantial questions about the proof required to sustain a conviction for violations of Rule 10b-5 against outsiders
who receive confidential corporate information from insiders. The United States recently petitioned the Supreme
Court to review the Second Circuit's decision. (Stevenson & Goldstein, 2015.)
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After identifying more than 15,000 8-Ks with trades by the company’s insiders during the
8-K gap, we examine the profitability of those trades based on the direction of the insiders’
transactions, We show that insiders enjoy systematic abnormal returns of 42.3 basis points on
average per trade. We then review each 8-K by hand to identify the type of corporate event that
will be disclosed by the firm shortly after these trades. We document abnormal retums from the
insiders’ transactions across a wide range of types of information—including forthcoming details
of merger agreements, changes in the company’s capital structure, key customer or supplier
agreements, and notices of stock-listing compliance violations.

Having documented these profits, we then address a possible concem. The results
described above show only that insiders do, in fact, trade profitably during the 8-K gap—a
finding that some might regard as unsurprising given insiders’ deep information about the firm
and its value. Put another way, one might expect that insiders, when they trade their own
company’s stock, consistently turn a profit—regardless whether an 8-K filing is imminent. We
thus examine whether an individual who knew only about the forthcoming 8-K filing, but had no
other access to non-public information about the firm, could trade profitably during the 8-K gap.
To answer that question, we focus on a particular type of 8-K that is on average likely to
generate a positive response in share prices: the announcement of a significant agreement with
the company’s customers or suppliers.2 Abstracting away from particular transactions by insiders,
we show that a simple trading strategy—buying on the date when such an agreement is struck
and selling on the date when that agreement is disclosed to the public—would yield abnormal

retums of about 35.4 basis points. Thus, a person who knew only that the company had signed

* As explained in further detail below, because SEC ules govering Form 8-K. require that companics disclose when
the firm enters into significant new agreements with customers and suppliers. Because such agreements are, on
balance, designed to increase rather than decrease firm value, those rules are likely, on average, to produce positive
information about the value of the firm.
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such an agreement could earn abnormal profits using this strategy. Finally, we consider whether
insiders are more likely to engage in a relatively unusual® transaction—the open-market purchase
of their own company’s stock—between the time major agreements with customers or suppliers
are struck and when those agreements are disclosed. We find that insiders are more than 20%
more likely to engage in open-market purchases during this period than at other times.

Because these findings raise concerns about trading by corporate insiders, we wish to add
four cautionary notes regarding the interpretation of our results. First, we emphasize that our
evidence in no way establishes that the insiders in our sample have engaged in illegal or
improper conduct. As noted above, the contours of the law governing liability under Rule 10b-5
are complex, and the elements of such liability require a showing of certain facts, such as the
insider’s state of mind, upon which our evidence does not bear. Second, we note that our
evidence does not establish the causal direction of the relationship between the 8-K gap and
trading by insiders. It may be that insiders delay 8-K disclosures to create trading opportunities
(Niessner, 2015), or that insiders aware that an 8-K will not be filed for several days choose to
trade before the filing occurs. Because the design of our study is not experimental, we are unable
to distinguish between these hypotheses. Third, and relatedly, because our design is not
experimental, our evidence does not show that profitable trading by insiders is caused by the 8-K.
gap. We simply document that insiders do, in fact, trade profitably during the gap—not that the

gap causes greater levels of insider profits.

*1tis relatively rare for insiders to engage in open-market purchases—as compared, for example, to the exercise of
stock options or sale of company stock—because insiders already have, as a consequence of their employment by
the company, undiversified exposure to the firm and its fortunes, making additional long exposure generally
undesirable for insiders (Jensen & Meckling, 1976). Following the conclusion of previous work that “insiders are
overinvested in their firms due to the level of personal wealth and human capital invested” (Rogers, 2008), and
hence that insiders” open-market purchases are likely to be more predictive of future retums than insider sales (e.g.,
Seyhun, 1986) we examine open-market purchases especially closely in our analyses below,
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Finally, we caution that corporate events are communicated to the public in many ways.
Qur focus is on trading that occurs after the event but before the information is disclosed on
Form 8-K. We do not address the possibility that, in any particular case, the information
disclosed in a Form 8-K was made public before the 8-K was filed—for example, through
conversations between corporate management and the press. We note, however, that despite this
possibility the consistent abnormal returns to insiders’ transactions in the 8-K gap documented in
this Article might still raise concems for policymakers. The reason is that, on balance, we would
not expect trading prior to the revelation of already-public information to generate consistently
economically and statistically significant abnormal returns of the kind we observe in the data.
The fact that such returns exist suggests that not all of the information disclosed in the 8-Ks we
study was already public at the time of the insiders’ transactions.

Our study provides several novel contributions to previous work in this area. First,
although extensive previous work in the finance literature examines the returns to trading by
insiders (e.g., Seyhun, 2000), little work in this area has emphasized the relationship between
such trading and the information-forcing rules that form the bedrock of securities law. We
document returns to insiders’ transactions conditional on the current choices reflected in SEC
rules about the timing of disclosure of corporate events to the public. Second, unlike much prior
work in this area (for an important exception, see Meulbroek, 1992), we document how insiders’
retums differ among the different types of information that the fim is about to reveal—and,
hence, provide a framework for policymakers considering whether securities rules in this area
should reflect the heterogeneous nature of the information they govem. Third, we demonstrate

that profits from the 8-K trading gap do not require the unusually deep information that insiders
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have about the firm; instead, even a relatively uninformed investor can earn systematic abnormal
profits by knowing about particular types of corporate developments before the market does.

Finally, the evidence we present may raise concems for policymakers, Our findings
suggest that Congress and the SEC should consider whether allowing firms to delay the
announcement of material nonpublic information for four days creates trading opportunities that
strain the already significant public resources dedicated to enforcing the rules that prohibit
improper trading by insiders. Second, firms hoping to address the potential for such trading often
voluntarily adopt so-called “blackout” periods prohibiting insiders from transacting in the
company’s stock around the time of quarterly earnings announcements. But these prohibitions
often do not apply to other significant events reportable on Form 8-K, and our results suggest
that firms should consider extending blackout periods to those events. Finally, our evidence
suggests that policymakers currently considering choices regarding the design of information-
forcing rules—such as those that govern Form 8-K—should consider the effects of those choices
on the opportunities for trading by insiders.

The remainder of the Article proceeds as follows. Part 2 provides background on
previous study of trading by corporate insiders and the SEC rules that we use to identify the 8-K
trading gap. Part 3 describes the development of our dataset and the results of our analysis of
insider profits from trading in the 8-K gap. To address potential critiques of that analysis, in Part
4 we focus on trading in the gap when the 8-K will reveal a particular type of information:

significant agreements between the company and its customers or suppliers. Part 5 concludes.
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2. BACKGROUND
A, Mandatory Disclosure Rules and Trading by Insiders

The standard justification for the mandatory disclosure rules that characterize much
modern securities law is that, in the absence of such rules, information about the value of
securities would be underprovided from a social point of view. (Coffee, 1984.) Indeed, it has
been said that the “essen[ce]” of these rules is to facilitate the work of informed traders so that
stock prices accurately reflect the collective value of the firm’s investment opportunities.
(Goshen & Parchomovsky, 2006.) While Manne (1965) contended that profitable trading by
insiders, too, could help improve the accuracy of public-company stock prices, the law has taken
a different course: insider trading on the basis of material nonpublic information is, broadly
speaking, illegal. Because enforcement of that prohibition is imperfect, however, previous work
has documented profitable trading by corporate insiders rather extensively (eg., Lorie and
Niederhoffer, 1968; Jaffe, 1974).

Less noticed is the relationship between the design of mandatory disclosure rules and the
incidence and profitability of insider transactions in their own companies’ stocks. Theoretically,
however, we would expect that the design of information-forcing rules will profoundly influence
insiders’ behavior, both as traders and as managers of the firm itself. Suppose, for example, that
a manager is presented with the opportunity to enter into a new agreement on behalf of the
company that, in expectation, will significantly increase the firm's value. Suppose, too, that
policymakers wish to choose the mandatory-disclosure rule that will most efficiently transmit the
value implications of this development to securities markets. Lawmakers have a wide range of
choices in designing this rule, but all can be expected to influence the manager’s behavior.

Consider, for example, a rule requiring the firm to disclose the agreement at the moment that the
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manager signs the relevant contract. Managers inclined to profit from their information may seek
to delay that moment to enable profitable trading, with correspondent implications for social
welfare. By contrast, consider a rule that requires the firm to disclose the agreement one month
after signing. This design is less likely to influence the manager’s conduct regarding the
agreement itself. But it is also likely to permit considerable trading by the insider on the basis of
this information—again, with correspondent social costs,

To choose among these design altemnatives, however, policymakers need evidence
regarding the costs and benefits of the existing regulatory regime." In this Article, we examine
trading activity by corporate insiders that is associated with the current regulatory design of the
SEC rules that require public companies to disclose significant corporate events to investors *

B.  The SEC’s 8-K and Insider-Trading Disclosure Rules

In this Article, we take advantage of two types of securities-law rules to provide unique
evidence on insider transactions in public-company stocks. First, we consider rules that require
publicly traded companies to disclose important corporate events to investors on Form 8-K.
Second, we draw upon rules that require insiders to disclose their trades to the public in a filing

known as Form 4 to examine trading during the 8-K gap.

* Indeed. a related recent debate in corporate and securities law—regarding the optimal disclosure rule for holders of
Targe blocks of publiccompany stock—draws on similar questions of institutional design. Although current law
permits blockholders of 5% or more 1o wait as long as ten days before disclosing their position, the SEC is currently
considering a petition (o shorten that period to one day. (Wachiell, Lipton, Rosen & Katz, 2011.) In previous work,
one of us has argued that the design of that rule implicates certain benefits associated with such blockholders.
(Bebchuk & Jackson, 2012.) Another one of us has argued that lawmakers should take advantage of the benefits of
private ordering when developing such rules. (Mitts 2013.) That wok, like this Article, examines the costs and
benefits of the design choices reflected in current securities law.

¥ Although miost work in this area has not emphasized the relationship between these design choices and trading by
corporate insiders, one important body of prior scholarship has explored that interaction. In a serics of recent papers,
commentators have considered whether the design of SEC Rule 10b5-1—which provides that, if insiders adopt a
“plan” under which they precommit to certain transactions, those trades will be presumed not to violate Rule 10b5—
las actually led to mare, rather than less, insider-trading profits (Henderson et al., 2014; Jagolinzer, 2009),
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The SEC rules governing Form 8-K are nearly as old as the Commission itself. Form 8-K
was created by the Commission in 1936 “as the form to be used by companies to file ‘current’
reports when specific extraordinary corporate events occur.” (SEC, 2002.) The SEC’s initial
tules for Form 8-K allowed companies to file the Form up to ten days after the end of the month
in which the extraordinary event occurred—that is, as many as forty days later in some cases. In
1977, however, the Commission amended these rules to require companies to file an 8-K within
five business days of such an event. The Commission also amended its rules, over time, to
require firms to file a Form 8-K for a broader group of corporate events; in securities-law
parlance, the various events that are subject to 8-K disclosure are referred to as “Items” *

In 2002, however, in the wake of the Enron and WorldCom scandals, Congress passed
the Sarbanes-Oxley Act. That law included a little-known provision, Section 409, indicating that
publicly traded corporations should be “required to disclose to the public, on an urgent basis,
information on material changes in their financial conditions or operations.” The SEC proposed
extensive changes to its 8-K rules in 2002. For present purposes, the most important proposed
change was to “shorten the filing deadline for Form 8-K to two business days after an event
triggering the Form’s disclosure requirements.” (SEC, 2002.) But the Commission received
extensive comments from, among others, prominent law firms and investment banks urging the
SEC to reconsider. Finally, in 2004, the SEC decided not to adopt its proposed two-day deadline;
instead, “persuaded by . . . these commenters,” the Commission chose to mandate “a four

business day deadline for Form 8-K.” (SEC, 2004.)" This SEC rule makes it possible, and indeed

® For example, as described in further detail below, liem 103 on Form $-K requires disclosure of whether the
company has entered into bankruptcy or receivership, ltem 2.01 requires disclosure of the completion of the
acquisition or sale of corporate assets, and Item 3.01 requires disclosure of the company’s receipt of a notice that it
has failed to satisfy the listing rules of a stock exchange on which the fimm’s securitics are listed. (SEC, 2015(1).)

" Because the SEC's rules governing Form 8-K changed significantly in the years preceding 2004, we consider only
trading activity in 2004 and later in our empirical analysis below.

8
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perfectly legal, for there to be a gap of as many as four trading days between the occurrence of a
significant corporate event and the disclosure of that event to the company’s investors.

SEC rules have also required disclosure of trading by corporate insiders since the Great
Depression. These rules require a public company’s directors and officers to disclose the dates,
prices, and other details of their trades in the company’s stock on Form 4.° Although the SEC’s
rules once required Form 4 to be filed within 10 days of the end of each month, Congress also
altered these rules in the Sarbanes-Oxley Act. This time, Congress did not leave the SEC
discretion with respect to the filing deadline: with few exceptions, Section 403(b) of Sarbanes-
Oxley strictly requires that Form 4 be filed within two business days of the insider’s transaction.

Although extensive previous work has used the rich data provided in Form 4 to study’
trading by insiders,"” relatively little attention has been given to the SEC’s 8-K rules. One recent
working paper (Niessner, 2015) considers whether managers use the flexibility provided by the
8-K gap to strategically time the release of negative news, finding that managers are more likely
to disclose such news on Fridays and before national holidays. Although that paper considers the

relationship between strategic timing of disclosures and insiders sales of their company’s stock,

¥ The SEC rukes goveming Form 4, pronulgated under Section 16(a) of the Securities Exchange Act of 1934 also
apply to beneficial owners of 10% of the company s stock. Although we do not examine the trading behavior of 10%
holders during the 8-K gap in this Article, we intend to explore such trading in future work.

* For examples from the finance literature, see Loric and Niederhoffer (1968), Jaffe (1974), Seyhun (1986), and
Ivashina and Sun (2011), Form 4 data have also been used extensively in empirical work on insider trading in the
legal literature; for examples, sce Henderson et al. (2014) and Jagolinzer (2009). Following much of this previous
work, as described below we obtain Form 4 data from the Thomson Reuters database.

"“We agree, of course, with the well-known previous work concluding that studying trading by insiders through
Form 4 data is of limited use because “corporate insiders . . . would most likely refrain from reporting [insider
trading that violates Rule 10b-5] to the SEC™ on Form 4 (Muelbroek, 1992). Nevertheless, for two reasons we
follow prior literature (e.g., Seyhun, 1986) that studies trading that is disclosed by insiders on Form 4. First, insider
iransactions during the 8-K gap may be of particular inierest because we can directly observe the content of the
information disclosed immediately following the insider’s trade. Second. our identification of thousands of Form 4
disclosures detailing trading by insiders during the 8-K gap—trades that, virually by definition, immediately
precede the revelation of material nonpublic information—may raise concerns for policymakers.
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the study’s focus is on the timing of disclosures rather than trading by insiders. In the next Part,
we present the first evidence on trading by corporate insiders during the 8-K gap.

kX TRADING BY CORPORATE INSIDERS DURING THE 8-K GAP

A, Data

We begin by collecting 701,905 Form 8-Ks filed with the SEC from January 1, 2004 to
December 31, 2014 by 9,303 companies with ticker symbols registered with the Center for
Research on Security Prices (“CRSP”). In light of the seriousness of the potential implications
associated with managers’ trading during the 8-K trading gap, we took an unusually conservative
approach to generating our dataset, excluding from this study a number of 8-K filings and trades
by insiders that we intend to examine in future work.

First, we remove any filing disclosing an event reportable under Item 5.02 under the
SEC’s Form 8-K rules, as these events generally refer to stock or option awards granted to the
company’s management "' We then remove any 8-K disclosing an event under ltem 5.07 under
the SEC’s 8-K rules, because these report the results of shareholder votes at annual meetings—
which are both unlikely to be material and likely to have been disclosed, at least in part, at the
meeting itself. We next remove any 8-K that contains the phrase “underwriting” or
“unregistered,” as these likely reflect private securities transactions beyond the scope of our
study. We then remove any Form 8-K that refers to a so-called “trading plan” pursuant to SEC

Rule 10b5-1, as these plans typically call for prescheduled insider transactions and under SEC

' Nevertheless, the timing of such grants, and the post-grant returns that managers enjoy. provide an interesting
subject for further study, as shown in important recent work by Daines et al. (2015). That study provides evidence
consistent with the notion that executives manipulate stock prices to increase the value of their option compensation.
The 8-K gap provides one channel through which this manipulation may occur. We intend to examine the timing of
stock-compensation grants, and the filing of Form 8-Ks announcing those grants, in future work.

10
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rules their adoption generates a presumption against illegal trading. ” Finally, we follow
Niessner (2015) and also remove from our dataset any Form 8-K reporting events in Item 1.03
(bankruptcy or receivership), as these can be anticipated in advance; Item 2.02 (earnings
announcements), as these are prescheduled and often subject to blackout periods voluntarily
imposed by some firms; and Item 7.01 (Regulation FD), which has a 24-hour reporting pw:n'od.I3
We further reduced the sample to those 8-K filings made on trading days by filers with available
market capitalization data on CRSP. These filters yield a sample of 169,616 Form 8-K filings by
5,246 filers.

For each of these filings, we utilize the Form 8-K SEC-provided “Filing Date” as the date
on which the information is disclosed to the public."* However, we recognize that in some cases

the underlying information may become public prior to the filing of the Form 8-K, either through

"> While this filter allows us to address the announcement of a 10b3-1 plan, we cannot exclude all frades that are
claimed by the insider or the company o be pursuant to a 10b3-1 plan. The reason is that, although some firms
assert in footnotes on Form 4 that a particular trade was executed pursuant 1o such a plan, such disclosures are
voluntary and hence likely to be biased on the bases of firm or individual characteristics (Henderson et al, 2014,
Niessner, 2015). For three reasons, however, the presence of transactions pursuant to 10b3-1 plans is unlikely to
affect our results. First, as to our calculations of the profits insiders eam through trading, in expectation trades under
predetermined trading plans should not be abnormally profitable, and hence should have no effect on our
calculations. Second, the most profitable insider transaction that we study—open-market purchases—are unaffected
by 10b3-1 plans, since those plans overwhelmingly call for prescheduled sales, rather than purchases, of company
stock (Jagolinzer, 2009). Finally, previous work has cast doubt on the notion that trades pursuant to 10b3-1 plans are
truly uninformed, noting that (1) many insider sales occur very shonly after the plan is established, (2) some plans
consist of a single insider sale, and (3) companies appear to selectively terminate these plans early or cancel
individual insider sales, Jagolinzer (2009); Robbins (2010); Shon and Veliotis (2013). To the exient that, as this
work suggests, trades pursuant to 10b3-1 plans are not truly uninformed, their prescnce in our dataset is appropriate.

™ All of the filters described in the text are applied by excluding any Form 8K filing that contains the text “1.03",
“2.027, %5027, *5.07", “7.017, “underwriting”, “unregistered”, or “10b3-1", These filiers are applied to the text of
the Form 8-K filing itself, excluding atachments. The fillering does not prefix the search with “Tem™ or another
phrase, as this can be unreliable due to the structure of text in Form 8-K filings. Very few Form 8-Ks should be
ermoncously discarded from our dataset using this method.

" For filings posted afier 3:30pm, the SEC’s EDGAR system automatically adjusts the filing date to the following
date; for filings posted between 4:00pm and 3:30pm, the EDGAR system reconds the filing date as the actual date of
filing (SEC, 2015 (2)). The closing prices used throughout this study are established when markets close at 4:00 pm.
Thus, for filings posted between 4:00pm and 5:30pm, the filing date accurately corresponds to the trading day on
which the market leams the disclosed information—that is, the trading day immediately following the filing date. In
previous work, two of us showed that a significant number of filings is posted to EDGAR between 4:00pm and 5:30
pm {Jackson, Jiang, and Mitts, 2014), providing suppont for this choice.

11
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a press release by the firm or news coverage. We therefore scan the text of each Form 8-K for
the phrase “press release” and, if this phrase is present, we extract the nearest proximate date and
utilize this date as the date of public disclosure instead of the Form 8-K filing date if the former
precedes the latter.”* While we are unable to perform a similar procedure for news coverage
more generally—or to address the possibility that the firm has previously voluntarily disclosed
the information, for example on its website—we emphasize that in the absence of systematic
investor biases, information that has already been made public should not present profitable
trading opportunities. Thus, to the extent that information becomes public before the 8-K is filed,
the expected trading profit for trades in the 8-K gap should approach zero in expectation. Our
finding that insiders enjoy systematic profits when trading in the 8-K gap is therefore
inconsistent with the notion that the information contained in the 8-Ks we study has
systematically already been made public.

We determine the date of the actual corporate event disclosed in the 8-K by electronically
parsing the text in the Form 8-K, which contains this information."® We compute the gap
between the actual event date and the date the 8-K is filed as the number of trading days between
the former and the latter, In the case of an event date that is not a trading day, we utilize the
immediately preceding trading day."” We drop gaps greater than five trading days, as these

likely reflect exceptional circumstances in which the SEC’s standard four-business-day rule may

"* Due to variations in 8-K text, this method may not perfoctly address all cases involving a press release. In
unreported analysis, however, we estimate that this algorithm captures more than 99% of such cases.

" This information, known as the “Conformed Period of Report,” is included in the EDGAR file header and is
provided by the firm. (SEC 2015(3)). We manually reviewed several Form 8-K. filings and confirmed that this
eader matches the date listed in the body of the 8-K itself.

" Inthe case of multiple Form 8-K filings on the same date, we utilize the greatest gap among the Form 8-K filings.

12
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not apply, as well as any gaps less than zero, which could occur if a firm files the Form 8-K prior
to the occurrence of the underlying event.

This process yields a final sample of 164,314 Form 8-K filings by 5231 public
companies over our 10-year sample. The following table shows the distribution of firms in each
year of our dataset, along with the average number of Form 8-Ks filed by firms over that time:

[Insert Table 1 Here.]
As the table shows, the number of firms in our dataset is relatively stable per year, variation in
the overall number is driven by the emergence and disappearance of firms over time. Concerns
of survivorship bias do not pose a problem for our analysis because we are estimating outcomes
over very short intervals of time. In addition, as Table 1 also shows, the average number of 8-Ks
filed per firm in our sample fell from 2004 to 2007 and has remained relatively stable since.

We begin by considering the distribution of 8-K trading gaps in our sample. Figure 1
below describes the frequency of gap lengths among our sample of 8- filings:

[Insert Figure 1 Here.]
As Figure 1 shows, a plurality of Form 8-K filings have no trading gap at all—that is, the firms
disclose the event on the day it occurs. Among the 8-Ks that do have trading gaps, gaps of one
day (that is, disclosure the day after the event) and four days (that is, the maximum gap permitted
under SEC rules) are most common.

We next consider whether the distribution of the 8-K gap varies by the size of the firm as
measured by market capitalization. Table 2 describes the number of 8-Ks with gaps of a
particular length by each decile of market capitalization among the finms in our sample:

[Insert Table 2 Here.]
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As Table 2 shows, longer 8-K gaps are far more common at smaller firms. The largest 10% of
the firms in our sample file more than 50% of their 8-Ks on the same day the event occurs, and
more than 0% of their 8-Ks within twenty-four hours of that event. Descriptively, these results
are consistent with the intuition that larger firms enjoy the assistance of experienced attorneys. In
conversations with experienced counsel with whom we shared our results, the attomeys indicated
that they generally seek to minimize the gap between the occurrence of a reportable event and
the disclosure of that event to the market.

We obtain information on trades disclosed by insiders on Form 4 from Thomson Reuters.
Crucially, we include transactions only if they occurred in the 8-K gap: that is, we only include
trades by insiders on or after the event date and before the 8-K filing date. Thus, we do not
include transactions that might have occurred after the firm filed its 8-K, and we do not include
trades that occur when there is no gap—that is, when the Form 8-K is filed on the same date as
the underlying event* We also omit trades by 10% beneficial owners, keeping only trades by
corporate officers and directors in the underlying data," as well as trades by firms whose stock
price trades below $1.00 per share, as these stocks are likely to have artificially skewed retums.

This process yields a sample of 42,820 trades in the 8-K trading gap. The following table
shows the total number of trades in the 8-K trading gap by year, as well as the average number of
trades during each 8-K trading gap per year:

[Insert Table 3 Here.]

" This method excludes from our sample insider transactions that occur on the same day as a press release or 8-K
releasing new informeation to the market. We exclude these transactions even though they nuay well have preceded
the issuance of the press release or 8-K and even though recent work suggests that markets do not immediately
incorporate the new information into the stock price (e.g., Niessner (2015)). For purposes of this study, we focus
only on trades that unambiguously came after the disclosed corporate event and before the disclosure of that event to
the market. In future work, however, we intend to consider these excluded trades more closely.

15To perform this fillering, we eliminate any transaction reported in the Thomson Reuters database that features a

role code of “B”, “BC”, “BT", “OB", “H", or “DO". Although we exclude the trades of 10% beneficial owners for
purposes of this study, we intend to examine outside sharcholders trades, too, more closely in future work.

14
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As Table 3 shows, the number of insider transactions in the 8-K trading gap rose in 2006 and
2007 but has remained at relatively lower, and stable, levels since. Nevertheless, insider
transactions during the 8-K gap are common: in the median year in our sample, nearly 3,400
such transactions trades took place between the occurrence of a significant corporate event and
its disclosure ™

We next consider whether trading by insiders is more common in shorter or longer 8-K
gaps. Figure 2 below shows the distribution of the insider transactions in our sample according to
the length of the 8-K gap in which the transaction occured:

[Insert Figure 2 Here.]

As Figure 2 shows, a plurality of the trades in our sample occur in the longest possible gap
permitted by SEC rules—that is, a gap of four trading days. Of course, given that longer gaps
cover longer periods of time in which insider transactions can occur, this result is in some ways
unsurprising, Nevertheless, Figure 2 documents a significantly higher incidence of trades in our
sample in 8-K gaps of four days than in shorter gaps.

Having documented trading by insiders during the 8-K gap, we sought to better

understand the content of the information revealed immediately after each insider’s trade. We

* In calculating the number of trades by insiders in the 8-K gap, we accepted the data in Form 4 at face value. That
is, where insiders reported more than one order on Form 4, we recorded more than one transaction—even where
arguably the individual orders might have reflected a single transaction. We do so because we do not expect that
cases like these—where insiders break a single transaction down into many stock orders for purposes of Form 4—
are cormelated with whether or not the insider transactions occur during the 8-K gap, and hence we do not expect that
this phenomenon will affect our results. Of course, if it is the case that insiders tend to do this more ofien during 8-K
gaps than during other periods—Tor example, o influence the market's interpretation of their trading behavior—that
finding alone would be worth further study. We expect to consider these questions in future work.

*'We do not intend to suggest that trading by insiders is more common during 8-K gap periods than during other
periods. Study of that question would likely be confounded by the absence of a meaningful control period to which
8-K gap periods could be rigorously compared. Insiead, we note only that we document thousands of trades by
corporate insiders that occur between the date of significant corporate events and the disclosure of those events to
the public. That finding will raise concems for those who would expect that insiders generally abstain from trading
immediately before the discl { material corporate informatk
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thus individually reviewed every 8-K in our sample with at least one reported trade by an insider
during the 8-K trading gap. (Although recent work, such as Niessner (2015), uses 8-K “Item”
numbers as a proxy for information content, we worried that this approach relies too heavily on
ambiguous and inconsistent choices made by corporate counsel when determining which “Item™
a particular event should be disclosed under.zﬁ Thus, we classified the 15,419 Form 8-Ks with at
least one reported insider transaction in the 8-K trading gap into one of fourteen substantive
categories. The following table describes each of these categories:

[Insert Table 4 Here.]
The classification of the substantive content of each Form 8-K by hand allows us to consider the
distribution of information in 8-Ks with trades in the gap. Table 5 below describes the number of
8-Ks in our sample in each of these fourteen information categories:

[Insert Table 5 Here.]
For the reasons described above, 8-K filings disclosing information relating to executive pay
arrangements, executive stock sales, or the results of shareholder votes at annual meetings do not
typically include the type of material nonpublic information we study here. For that reason, we
exclude from our analysis below any Form 8-K that, in our individualized review of each of the

8-Ks in our sample, discloses information in those categories.”

* As noted above, we do rely upon 8K “Iem” numbers to exclude observations from our sample. But we were
uncomfortable using those designations in our analysis of the content of the information that the 8-K will reveal. The
reason is that, in conversations with expenenced counsel, they expressed concem that the definitions of each 8-K
“Item” under SEC rules are too malleable to reflect a reliable proxy for the information contained in the 8-K. For
purposes of our research design, our worry was that choices of item designations might be correlated with omitted
variables for which we cannot control, such as the company s counsel, Thus, we took a more conservative apprach,
reviewing each 8-K by hand for its information content. As indicated below, in the case of 8-Ks addressing matters
relating to executive pay amangements and the results of shareholder votes at annual meetings, this hand-coding
work gives us additional comfort that our sample does not include 8-Ks related to those matters.

* Consistent with our concemn, described above, that counsel use Form 8-K “Iiem” numbers inconsistently to
describe the substance of the information that the firm will disclose, notwithstanding our exclusion of any 8-K
including disclosure on llems 5.02 (executive compensation) and 5.07 (results of sharcholder votes), as Table 5
shows our individualized review of the 8-Ks that survived that exclusion still included many disclosures related to
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B.  Profitability of Trading by Insiders During the 8-K Trading Gap

We begin by estimating the abnormal retumns that insiders earn when trading during the
8-K gap. Before turing to those estimates, two caveats are in order. First, we emphasize that our
analysis reflects only approximations of such profits, for many reasons, the insiders in our study
may not have actually taken the dollar profits that we describe. One reason is that Section 16(b)
of the Securities Exchange Act of 1934 prohibits insiders from retaining profits from so-called
“short-swing” trading—that is, trades in opposite directions within six months of each other.
Under Section 16(b), if insiders conduct a purchase following a sale, or a sale following a
purchase, during a six-month period, any profits from those transactions must be disgorged to the
firm ** Thus, the insiders we study could not immediately realize the profits we calculate here
under Section 16(b). In this analysis, like prior work, we do not consider whether and how
insiders might exit from the positions we describe. Instead, we simply estimate how much better,
on the margin, the insiders in our dataset do by buying or selling their own company’s stock
rather than the broader stock market.

Second—and, perhaps, somewhat surprisingly—we do not utilize the transaction price as
itis reported on Form 4. There are several reasons why, First, because Form 4 disclosures do not
include the precise time of day when the insider’s transaction was executed, it is not possible to
calculate a comparable market retum for these trades when using the reported transaction price.
Second, it is unclear how reliable self-reported transaction-price data are; they are occasionally

missing from the Thomson Reuters dataset and may feature self-reporting bias. Thus, for each

those matters. Despite the disadvantages of such an individualized review in many research settings (.., Macey &
Mitts (2014)), then, we think it is the appropriate methodology here,

*OF course, as previous work has noted (Schizer, 2000), this prohibition can be circumvented through hedging
transactions with respect to shares of company stock purchased by the executive with her own funds,
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transaction we study, we calculate the insider’s abnormal retum™ from the closing price of the
day of the insider’s transaction to the closing price of the day following the day on which the
Form 8K filing is made, as follows™
Wtrade = Ttrade ~ Merade

where 744 i the retumn from the closing price of the day of the trade to the closing price of the
day following the Form 8K filing™ and my,qq, is the return on the CRSP value-weighted
market index *over that same period ”

To evaluate the profitability of trading by insiders during the 8-K trading gap, we must
classify trades by their direction: that is, whether the insider is effectively buying or selling her

company’s stock. We use the Thomson Reuters Form 4 transaction codes to determine the nature

* Throughout our analysis, and consistent with prior work and finance intuition, we emphasize insiders’ abnormal
returms—that is, the difference between the retums they eam on their company s stock and those they could eam in
the market. We acknowledge, however, that some concemed about our findings may be interested in insiders” raw
reurns—hat is, the simple retums they eam by trading in the 8-K gap. In unreported analysis, we find that insiders”
raw returns are statistically and economically consistent with the abnormal returns we report throughout this Article.

*We present our results in this fashion because we share the view of those in the finance literature who prefer to see
a straightforward regression presenting results based solely on net-of-market returns rather than the selected risk
factors that have been the subject of extensive critique in finance work. That choice, we think, i especially
appropriate here, where the private information retums we study are likely 1o be uncorrelated with risk factors.
Nevertheless, as a robustness check we replicated the results described below using standard three- and four-factor
risk models. The results were unchanged. In addition, in response to helpful comments from our colleagues. we also
re-ran our results using an equal-weighted, rather than value-weighted, index for our market proxy. Once again, the
resulis were unchanged.

¥ More precisely, we calculate the cumulative abnormal return by taking the sum of the daily returns for each of the
days over this period. Cumulative abnormal retumns (CARs) are a standard measure ofien used in the finance
literature; as previous work has established, this approach has advantages over other methods—such as buy-and-
hold retums or continuously compounded returns—also used in this arca. (Mitchell & Stafford, 2000.) We use a
mean-adjusted market model consistent with previous work showing that this approach performs just as well as
more complex methods using risk factors. (Brown & Wamner, 1980.)

*We use the CRSP Market Index for the combined stock-trading exchanges rather than a large-firm index, such as
the S&P 300, because the firms of interest in our study are generally mid- to small-size firms,

¥ We utilize the closing price on the day of the trade to account for the possibility that prices may have updated to
reflect asymmetric information as a resull of the insider’s informed trading on that day (e.g.. Seybun, 1986). We thus
avoid imputing to the insider profits from prior days that he or she may be unable to realize. We utilize the closing
price of the dav following the Form 8-K filing because many form 8-Ks are filed after the market closes at 4:00pm
(Jackson, Jiang, and Mitts, 2014), making the day after the Form 8-K filing the relevant day for measuring the
impounding of new public information into the firm’s stock price.
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of the insider’s transaction ™ We then sign ar;qq, by the directionality of the trade, utilizing
+0lrqqe for positive (long) exposure and —ary,qq, for negative (short) exposure. Thus, if the
insider trades in a positive (long) direction and the abnormal retumn is positive, the insider is
“credited” with the entirety of the abnormal return for that trade. If the insider trades in a
positive (long) direction and the abnormal return is negative, the insider is “penalized” with the
entirety of the abnormal return for that trade. A similar analysis holds for trades by insiders in a
negative (short) direction.

We begin with three preliminary statistical tests that measure how insiders perform when
they trade during the 8-K gap. First, we examine whether, on average, insiders’ signed arq, is
significantly different from zero. Second, we consider the relationship between the length of the
8-K gap and insiders returns from trading during the gap. Finally, we create a dummy variable
for whether the insider’s transaction was in an 8-K gap of longer than two days and examine the
relationship between that dummy variable and signed ary,qq,. Table 6 below reports the results
of each of these three tests” -

[Insert Table 6 Here.]

* We include as “positive” exposure—that is, long exposure 1o the company’s stock—transactions coded by
Thomson Reuters as “F” (open-market purchases), “A” (grants or awards of stock or options), “F” (payment of
option exercise price through withholding of shares), “M” (exercise of stock options), “C” (conversion of options),
0" (exercise of out-of-the-money options), “X” (exercise of in-the-money options), and “L” (small acquisitions of
shares pursuant 1o option exercises). We include as “negative” exposure—that is, short exposure to the stock—
transactions coded as “S” (open-market sales), “D” (forfeiture of shares pursuant to contractual provisions), “E”

piration of a short derivative position), “H” (expiration of a long derivative position), “G™ (a bona fide gift), “U™
(a tender of company stock by the insider), “6” (disposition of company shares) and 7" (disposition of exercised
options). We are skeptical whether transactions marked as “D” should be included as sales, although we note that
insiders may be able to influence whether they forfeit stock pursuant to contractual provisions, Nevertheless, in
unreported analysis we re-un the regressions below excluding “D™ transactions. The results are consistent with
those described throughout the Article.

* We estimate each model using ordinary least squares regressions with standard errors robust to heteroskedasticity.
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As the results in model (1) show, trading by insiders during the 8-K trading gap yields average
profits of 42.3 basis points per trade.”? Moreover, these profits increase with the length of the
gap. In alinear specification, each additional day in a gap increases insiders’ average abnormal
retums by 13.3 basis points. Trades in 8-K gaps longer than two trading days are 33.9 basis
points more profitable than trades in gaps of two trading days or less, which average a profit of
20.2 basis points. In other words, trades during gaps of three trading days or more are associated
with more than two times the average profits of trades made in gaps that are two days or less.

We next consider whether the profitability of trading by insiders during the 8-K gap is
concentrated in particular types of transactions. As noted above, previous work has demonstrated
that insiders’ open-market purchases warrant special attention. As a theoretical matter, because
insiders already have undiversified exposure to their firms, from the insider’s perspective
acquiring additional long exposure by using her own funds to purchase her company’s stock is
usually unappealing (Jensen & Meckling 1976). And, as an empirical matter, insider purchases
are more predictive of future stock retums than other types of insider transactions, such as stock
sales or the exercise of stock options (e.g, Seyhun, 1986). Thus, we estimate insiders’ signed
Qg conditional on each of the Thomson Reuters transaction codes in our dataset, ie,
E[signed aryqq. | trancode j] = 0, where j represents each of the transaction codes in our
dataset.” Table 7 below describes the results:

[Insert Table 7 Here.]

* Some may consider these returns relatively small in light of the potential legal concers raised by trading in the 8-
K gap. We note, however, that our sample includes only reporfed trades by insiders. We also note that insiders,
anticipating that they have a reporting obligation in ci like these, likely elect not to trade on many of the
most profitable irading opporiunities.

* We exclude from Table 7 those transaction codes consisting of fewer than 200 transactions over the eleven years
in our dataset,
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As Table 7 shows, and consistent with prior work, open-market purchases are by far the
most profitable type of insider transaction in the 8-K trading gap, with an average abnormal
return of 1.63%. In our view, these transactions are among the trades in the 8-K gap that are
most likely to raise concerns. It is difficult to justify an insider increasing his exposure to the
firm through open-market purchases by alternative explanations such as diversification, liquidity
or compensation. The notion that insiders engage in open-market purchases in light of their
information advantage seems to be a more plausible explanation for these findings.

We therefore next examine how often insiders’ open-market purchases of their own
company’s stock are directionally correct—that is, whether these purchases precede increases in
the company’s stock price upon the filing of the 8-K. We find that such purchases precede stock-
price increases in approximately $7% of the transactions we examine, and that the stock price is
unchanged or decreases upon the filing of the 8-K in approximately 43%. While at first blush
this difference may not seem substantial, in unreported analysis we run a chi-square test to
measure the probability that this outcome was produced by random chance (that is, that random
directional selection would produce the insider success rate that we observe). That probability
(0.00000000016%) essentially approaches zero.

Finally, we investigate how insiders’ profits from trading during the 8-K gap vary among
eleven different types of information in our Form 8-K filings (as identified by the individualized
review of the filings described above). Specifically, we test E[signed ar,q4. | category i] = 0,
where category i represents each of the eleven categories of Form 8K filings that include
material nonpublic information.™ Results of a t-test for each category, including robust standard

errors, are shown in Table 8 below:

* Although our individualized review of each Form $-K resulted in dividing the filings inio fouricen categories of
disclosed information, as noted above three of these categories—disclosures related to executive pay, insiders’ stock
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[Insert Table 8 Here.]

Table § describes substantial heterogeneity of profits from trading during the 8-K gap
among the different categories of information disclosed in our sample. Insiders earn
economically and statistically meaningful profits when trading in the gap if the subsequent 8-K.
reveals information about changes in corporate documents, changes in the firm’s capital structure,
mergers and acquisitions, corporate restructurings, key customer or supplier agreements, stock
listing compliance violations, and changes in the firm’s accountant. But insiders don’t always
win: trades by insiders during the 8-K gap when the disclosure is related to legal issues are
economically and statistically significantly unprofitable.  And trading profits in some
categories—such as disclosures related to corporate restructurings, product or production updates,

and changes in management—are not meaningfully different from zero. Nevertheless, Table 8

sales, and the results of shareholder votes—are unlikely to reflect material nonpublic information. Thus, out of an
abundance of caution, we exclude any 8-K disclosing information in these categories from our sample.

3 1t may seem surprising that there is any category of information in which insiders who trade in the 8-K gap do not
make systematic profits—and, indeed, systematically lose. We note, however, two considerations that may make
this finding more consistent with infuition. First, as noted above, work in this arca studying insider trades reported
on Form 4 has sometimes found such trading to produce limited profits (Sevbun, 1986) or no statistically
meaningful profits at all (Givoly and Palmon, 1985; Elliot et al., 1984), perhaps because insiders do not wish to
report consistently profitable trading to the SEC (Meulbrook, 1992). OF course, other prior empirical work has come
10 the opposite conclusion (e.g. Jagolinzer, 2009, Roul 2008), suggesting that results of these analyses depend
significantly on the context in which the reported insider transactions occur. Nevertheless, our finding that whether
insiders are able to trade profitably in the 8-K gap depends on the type of information the 8-K will reveal is
consistent with prior work concluding that insiders profit inconsistently from their reported trades.

Second, we note that, to eam consistent profits between the time a corporate event oceurs and the time the
public leams about that event, an insider must know not only nonpublic information but the likely reaction of the
market to that information when it is revealed. For two reasons, it is plausible to us that insiders could consistently
e regarding the market's reaction o the resolution of outstanding legal matters involving their firms. First, most
insiders in our sample lack the legal expenise necessary in order consistently to interprel markel reactions to
complex legal developments. Second, while these insiders do have the benefit of advice from legal experts, these
experts have private incentives to alter their assessment of legal developments, which may lead insiders to be
systematically mistaken about how markets will react to those developments,
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shows that, in some informational contexts, insiders profit by trading between the time a
corporate event occurs and the moment the firm reveals that event to the public.x

Having documented these profits, we address a possible concem. The results we have
described thus far show only that insiders do, in fact, trade profitably during the 8-K gap, a
finding that many might regard as unremarkable given insiders’ extensive knowledge about the
firm. ¥ In other words, one might expect that insiders, when they trade in their own firm’s stock,
consistently turn a profit, regardless whether an 8-K filing is imminent. We thus wondered
whether an individual who know only of the imminent 8-K filing—but had no other access to
non-public information about the firm—could trade profitably during the 8-K gap.

To answer this question, in the next Part we test whether a particular type of 8-K filing—
those announcing new agreements with customers or suppliers—predicts positive, abnormal
retums in a company’s stock, regardless whether insiders traded during the associated 8-K gap.
We show that, in this category of information, the gap window alone yields directionally
consistent—that is, positive—nonzero abnormal returns. Thus, a person who knew that the
company had signed such an agreement, but had no other non-public information about the firm,
could earn abnormal returns by buying the company’s stock before the 8-K filing, We also find
that, during a gap before an 8-K reveals the existence of new agreements of this type, managers
are more likely to engage in open-market purchases than at other times. These results lend

credence to the view that the 8-K trading gap does not merely yield spurious profits for corporate

*To enable readers of this Article to consider particular cases involving trading by insiders during the $-K gap, we
have released, concurrently with the Article, an online visualization that displays randomly selected cases imvolving
open-market purchases from our dataset. The visualization may be accessed here: http:/bj 1 law columbia edu/Skgap.

¥ We emphasize that the evidence provided in Part 3 does not demonstrate that insiders profit from trades in the 8-K.
gap more than they profit from other trades. We did not conduct such an analysis because, in our view, there is no
meaningful control period to which trades during the 8-K gap can be compared. Because previous work on the
profitability of reported trading by insiders is mixed (¢.g., Seyhun, 1986 Jagolinzer, 2009), we cannot say whether
trading by insiders during the 8-K gap is more or less profitable than trading by corporate insiders more generally.
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managers—but rather a credible trading opportunity for any trader who has access to the
information before the rest of the market.
4. TRADING IN THE 8-K GAP: THE CASE OF KEY BUSINESS AGREEMENTS

In this Part, we carefully examine one type of Form 8-K: those that disclose key
agreements with the firm’s customers and suppliers. We focus on this category because, unlike
other types of information disclosed on Form 8-K, it is possible for investors to form a clear prior
about the directional effect of the disclosure of this information. For the reasons given below, on
balance an 8-K revealing a new customer or supplier agreement can be expected to increase the
fim's stock price. Thus, in theory traders should be able to profit by buying the company’s stock
after the firm enters into such an agreement and selling before the agreement is disclosed.

There are four reasons why we think that the firm’s entry into agreements with its key
commercial partners can be expected to be systematically associated with positive abnormal
returns,  First, as one of us explores more fully in contemporaneous theoretical work (Mitts,
2015), SEC rules governing the disclosure of commercial agreements give managers incentives
to shift contractual activity with a positive effect on firm value into contracts that are subject to
disclosure under the SEC’s Form 8K filing rules. Second, the entry into significant new
agreements with commercial partners is, in expectation—even if not ex post—an act designed to
increase the net present value of the firm’s project and, hence, its stock price. Third, the SEC’s 8-
K rules make clear that the firm’s enfry into significant new commercial relationships is usually
required to be disclosed under Form 8-K's Item 1.01. By contrast, the fermination of such
relationships—which could more plausibly reflect value-decreasing circumstances—is required

to be disclosed under Form 8-K’s Item 1.02 in relatively limited circumstances.” This

* For example, the SEC’s 8-K rules specify in the instructions to liem 1.01 that even some agreements siruck in the
ordinary course of the company s business must be disclosed in Form 8-K. By contrast, these miles make clear that
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asymmetry in the SEC’s rules suggests that, on balance, disclosure of contracts with the firm’s

customers and suppliers is likely to reflect positive news.” Finally, the legal standard governing

disclosure of these agr known in securities-law parlance as “materiality"—is
notoriously malleable, giving managers the legal freedom to strategically disclose positive news
more frequently than negative news.

By contrast, we think that the disclosure of other events in the Form 8-Ks in our
sample—such as changes in the terms of the company’s financings, the arrival or departure of
particular managers, or the announcement of a merger or acquisition—has a far more ambiguous
implication for firm value."! New financing agreements may feature terms less favorable to the
firm. The departure of a manager may be perceived by markets as being beneficial or detrimental
to the firm’s future. But the announcement of new real economic activity in the form of an
agreement with a company’s customers or suppliers is likely, on average, to increase the fim’s
future cash flows and, hence, its stock price.”

In this Part, we use this insight to examine the behavior of stock prices when customer or

supplier agreements are announced on Form 8-K. In this Section, we do so largely independently

the termination of such agreements must be disclosed only if the agreement is material at the time of its termination
and the termination event itself is deemed material. (SEC, 2015(1).)

*We explore this intuition empirically by searching the text of the 8-K filings in our dataset to determine whether,
in fact, firms report enfering into a new agreement significantly more frequently than they report ferminating an
existing agreement. Summary statistics confirm the theoretical priors described in the text: of the 164,314 total 8-K
filings in our dataset, 50,639 (30.82%) report events under liem 1.01 (entering into a new material agreement),
while just 4,962 (3.02%) report events under Item 102 (ferminating an existing material

* Former SEC Chaimman Arthur Levitt famously rejected some calls for bright-line rules in this area, insisting that
judgments regarding materiality must be made by corporate management and counsel afier “consideration of all
relevant factors that could impact an investor's decision.” (Macdonald 1998.)

* Niessner (2015) draws a similar inference, noting that many “Items™ that are disclosed in Form 8-K have
b implications for the subsequent direction of the stock’s price.

“ An example of a Form 8-K announcing a new customer or supplier agreement that is included in our dataset is
provided in Figure 3.
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of specific trades by specific insiders. Instead, we ask only whether a trader who knows that the
firm is about to announce an agreement of this type can systematically profit by buying the stock
after the agreement is consummated and selling the stock before the agreement is disclosed.

We use statistical machine leaming with textual data—an emerging method recently used
by one of us to analyze judicial opinions (Macey & Mitts, 2014)—to identify the disclosure of
customer or supplier agreements in the broad universe of 8-Ks we study. We begin by filtering
our entire sample of 164,314 Form 8K filings to 52,667 that contain Item 1.01 or 1.02. We then
randomly selected 2,542 8-Ks and individually reviewed them, classifying them based solely
upon whether the 8-K did or did not disclose a customer or supplier agreement. We then use the
text of these documents to “train” a machine-learning model to determine the probability that any
8K filing discloses such an agreement. This model then classified 5,462 of the remaining filings
as disclosing a customer or supplier agretamea'ﬂ.43 Finally, we identify 8-Ks announcing a new
agreement of this kind by limiting our sample only to 8-Ks disclosing events under Item 1.01,
yielding a final sample of 4,692 8-Ks announcing new customer or supplier agreements.*

Having obtained a sample of disclosures with, on average, an unambiguous positive
expected effect on the company’s stock price, we analyze the behavior of stock prices and

insiders when such disclosures occur. First, we consider whether a simple strategy of buying the

“ A brief summary of the technical steps we took in this process follows. First, we preprocessed the documents by
removing punctuation, numbers and other non-alplanumenic characters and retaining only words greater than 4
characters and less than 15 characters. We then applied what is known as the “Porter stemmer™ to remove suffines
and other grammatical characteristics that do not afffect the meaning of the text. Next, we extracied one, two- and
three-word phrases from the document and wtilized their frequency as features in a lasso logistic predictive model.
We used the wellknown glmnet package by Trevor Hastie and his co-authors in this step. For a more detailed
discussion of the application of machine leaming methods to legal scholarship, see Macey & Mitis (2014).

“We acknowledge, of course, that our siatistical machine-learning model is imperfect in separating $-Ks that
disclose customer or supplier agreement from those that do not. To the extent that the model errs, however, we
expect such emors to be randomly distributed. Thus, the ermor would likely bias our analyses away from finding
statistically significant results.
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company’s stock on the day the event occurs and selling the stock on the day before the event is
disclosed—that is, trading in the 8-K gap—is profitable. We then ask whether insiders engage in
more open-market purchases of their own company’s stock during the 8-K gap—that is, when
the existence of a new agreement with the company’s customers or suppliers is about to be
revealed to the market.
A, Abnormal Returns to Gap Trading

We begin by calculating the abnormal returns to trading in the 8-K trading gap for
customer or supplier agreements. Unlike in the previous Part, we do not sign the abnormal
return—that is, we do not identify the direction of a trade and attempt to measure the return on
that particular trade. Instead, here we seek to evaluate the ex ante tradability of the 8-K trading
gap. Thus, we calculate the abnormal return of a trading strategy consisting simply of holding a
long position over the private window portion of the 8-K trading gap as follows:

gap = Tgap ~ Mgap

where 734y is the return from the closing price of the event date to the closing price of the day
immediately before the Form 8-K is filed* and Mgy is the retum to the CRSP value-weighted
market index over the same period. Just as in Part 3, we estimate abnormal returns in three

separate models. First, we consider whether aryqy, is significantly different from zero. Second,

we consider the relationship between the length of the 8-K gap and aryqy,. Finally, we create a

* Unlike in the trading results reported in Part 3 above, we exclude profits from the 8-K filing day itself in these
results. The reason is that in this Part, we are not interesied in ex post insider profits, which naturally include the
price reaction on the day the 8-K is filed. Instead, we emphasize profits that can be camed by any investor who
simply reacts to the information in the 8-K in the absence of any of the other informational advantages an insider
might have. As explained in the text, the analysis shows that an investor could simply purchase the stock on the date
anew customer or supplier agreement is struck and sell the stock on the date before that agreement is disclosed and
cam consistent abnormal profits. For robustness, however, we estimate a variety of allemative specifications for
gy, including (1) atiributing the 8-K filing date itself o ary,,, (2) attibuting the date following the 8-K filing
date to ary,,, and (3) beginning ar,, with the closing price of the date prior to the execution date of the customer
or supplier agreement. All of the results of these specifications are consistent with the findings described in Table 9.
For the reasons given above, however, we believe that the specifications in Table 9 are appropriate for this test,
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dummy variable for whether the insider’s trade was in an 8-K gap of longer than two days and
examine the relationship between that dummy variable and signed aryq.. The results are
described in Table 9 below:

[Insert Table 9 Here.]

As Table 9 shows, a trading strategy of simply purchasing the firm’s stock on the day that
the company enters into a new customer or supplier agreement earns statistically significant
abnormal returns of 35.4 basis points, on average, during the private portion of the gap alone.
Unlike the returns described in the prior Part, these returns are directionally consistent and are
independent of any individual’s idiosyncratic information set—that is, these retums could be
achieved by any investor aware of the new agreement before it is disclosed. Table 9 also shows
that these returns increase with the length of the 8-K trading gap—that is, the longer the gap, the
larger the profits an investor can eam by following this strategy.

B.  Insiders’ Open-Market Purchases in the 8-K Trading Gap

Thus far in this Part, we have considered only indirect evidence of the potential for
trading by insiders during the 8-K gap in advance of disclosures of customer or supplier
agreements. But we have not examined insiders’ behavior during 8-K trading gaps before these
key agreements are disclosed.

In this final section, we consider that behavior through a narrow inquiry: whether insiders
are more likely to engage in open-market purchases during 8-K gaps that precede the disclosure
of customer or supplier agreements than during other periods. In particular, we ask whether
insiders are more likely to execute open-market purchases in an 8-K gap that precedes the

disclosure of such agreements than randomly chosen periods of time of equal duration.
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We note at the outset that this comparison is imperfect. Specifically, we would expect
that randomly chosen time periods are definitionally less likely to contain information, and thus
cannot serve as meaningful counterfactuals to 8-K trading gaps—periods when, we know,
material information is about to be disclosed to the market. Nevertheless, because of the unusual
nature of insiders” open-market purchases—that is, already-undiversified insiders voluntarily
opting to increase their exposure to their firm—we believe that they are, on the whole, especially
likely to reflect trading on the basis of private information (an intuition consistent with, e.g.,
Seyhun, 1986) . We therefore suggest that a higher frequency of open market purchases during
the 8-K trading gap is indicative of trading related to private knowledge of the information that
will be disclosed in the subsequent 8-K.

To perform this test, we generate a new sample in which, for each Form 8-K filing date,
we randomly sample trading dates from the prior quarter for the same firm that are not Form 8-K
filing dates. Thus, we sample a number of trading dates equal to the number of Form 8-K filings,
for example, if a firm has filed Form 8-K on fifty dates, we sample fifty other dates from the
quarter prior to each filing™ For each date on which an 8-K was not filed, we impute a gap
duration that is equal to its corresponding Form 8K filing.” This imputed gap is utilized to
collect all of the trades that occurred during those filing dates.

We then consider individual trades reported on Form 4 for each trading date in both the
“8-K" and “control” subsamples. Since we only see insider trades that are reported on any given

date, we “fill out” the panel by adding observations with zero trades for each individual who is

* Thus, the unconditional probability of a trading date being included in the 8-K and control subsamples in this test
is equal to 50% for each.

" Suppose, for example, the first trading date in this sample with an 8-K filing featured an 8-K gap of three days. In

that case, the matching date without an 8-K filing would be imputed a gap of three days, so that each trading period
would last three days.
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affiliated with the firm but did not report trades on a particular trading date. We then generate a
binary variable to reflect whether an open-market purchase has occurred on each trading date.

We estimate the following model using a linear probability model, i.e., ordinary least
squares with a binary dependent variable:

Vije = @+ By + i+ 6 + iy + €
where ¥, is a binary variable equal to 1 if individual  traded in firm j's stock in the kth 8-k
trading gap or matched control period, d;jy is an indicator variable equal to 1 if the observation
is in an 8K trading gap and 0 if in a matched control period, ; is a fixed effect for individual J,
6; is a fixed effect for firm , ;. is a fixed effect for the kth 8-k trading gap and matched control
period, and €y is a random error term.  We then consider the relationship between the
probability of a particular individual making an open-market purchase and whether that
probability is associated with whether that purchase occurs in an 8-K gap. The results are
described in Table 10 below, which reports the results as well how they vary when various
combinations of these fixed effects are included in the model:
[Insert Table 10 Here.]

As Table 10 shows, insiders are more likely to conduct open-market purchases during 8-
K gaps that precede the disclosure of customer or supplier agreements than during other periods.
For example, Model (4) in Table 10—which uses individual-specific fixed effects to address
heterogeneity related to unobservable differences among individual insiders—estimates that
insiders are about 20% more likely to engage in open-market purchases during 8-K gaps that

precede the disclosure of customer or supplier agreements than during other periods * These

“ Because the constant term in the models presented in Table 10 reflects the unconditional probability that an open-
market purchase will occur on any particular trading date, the marginal effect of the 8-K variable can be calculated
by dividing the coefficient on that variable by the constant term. Thus, for example. Model (4) reports a coefficient
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results are robust to all five specifications presented in Table 10, each of which shows that
insiders are statistically significantly more likely to execute an open-market purchase in 8-K
gaps than during other periods. A natural question, of course, is whether these open-market
purchases in advance of the disclosure of customer or supplier agreements are, on average,
profitable trades. In unreported analysis, using the same methodology described in Part 3, we
find that these trades yield an average abnormal return of 104 basis points.,

This finding suggests that executives are more likely to pursue unusual open-market
purchases in their own company’s stock when the firm is about to disclose significant new
business agreements than during other periods, Taken together, the results presented in this Part
provide evidence that insiders can—and do—earn significant abnormal profits by trading during
8-K gaps that precede the disclosure of new customer or supplier agreements.

5. POLICY CONSIDERATIONS AND CONCLUSION

Qur evidence shows that public-company insiders trade during the 8-K gap—and earn
economically and statistically meaningful profits when doing so. Before concluding, we briefly
consider three implications of these findings for policymakers concemed about trading by
corporate insiders.

First, as noted in Part 2, any regulatory design choice regarding the SEC’s rules can be
expected to influence insiders’ behavior. We have shown that, in light of the choice that the SEC

has made—to permit firms to wait four trading days before disclosing material events to

on the 8-K variable of 00579 (a1 greater than 99% statistical significance). That Model also reports a constant term
of 0280, Therefore, Model 4 estimates that insiders are 20.6% (00579 divided by .0280) more likely to engage in
open-market purchases in an 8-K gap preceding the disclosure of a new customer or supplier agreement than during
the “control” periods described in the text. As noted in the text preceding Table 10, the other models we present
differ only in terms of the fixed effects used to address unobserved heterogeneity. For example, Model (3) uses daily
fived effects to address heterogeneity over time—for instance, the possibility that our results are driven by trading
during a particular time period. As noted in Table 10, our results are consistent across those specifications.

“ We note that Congress is now considering several potentially important changes to insider-trading law.
(Ackerman, 2015,)
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investors—insiders trade extensively between the time these events occur and when they are
disclosed. It may be that the Commission, in balancing the relationship between the design of its
disclosure rules and insider-trading activity, has concluded that the benefits of the four-day rule
outweigh the costs related to the trading activity documented here. For three reasons, however,
we are not confident that current law reflects such an analysis. First, as we have pointed out,
following the Enron and WorldCom scandals—which, many asserted, included significant
trading by insiders in advance of the collapse of both firms—Congress directed the Commission
to require disclosure of significant corporate events “urgent[ly].” Second, the SEC invests
considerable public resources in the enforcement of the insider-trading laws; it is counterintuitive
(though possible) to suppose that it does so while designing its disclosure rules in a fashion that
invites trading by insiders. Finally, the SEC rulemaking in 2004 that created the four-day 8-K
gap—rather than the shorter two-day gap the agency had initially proposed—did not examine, or
even acknowledge, the trading activity identified here.

Second, many large public companies voluntarily adopt what are known as “blackout
periods” during the pendency of critical corporate announcements, most commonly the quarterly
announcement of the company’s eamings. Although blackout-period policies vary considerably
across firms, most emphasize earnings announcements, permitting insiders to trade when other
corporate events—such as those studied here—are known to insiders but not the public. (Bettis et.
al, 1999.) Our study provides evidence that insiders do, in fact, trade during this period. The
results suggest that firms concerned about the litigation and other costs associated with trading
by insiders prior to the announcement of key corporate events should consider expanding these
policies to apply to a broader group of events, including those that the firm will disclose in a

subsequent Form 8-K.
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Finally, our findings provide a framework for lawmakers considering changes to the
mandatory-disclosure rules that have long dominated the securities-law landscape. Policymakers
might draw two preliminary lessons from our evidence. First, our evidence that insiders trade
profitably during the 8-K gap suggests that lawmakers should be mindful of the insider-trading
implications of design choices associated with mandatory disclosure rules. Second, our
findings—and particularly those documenting significant heterogeneity in trading by insiders
based upon the content of the information that will be disclosed to the public—suggest that a
single disclosure rule governing all information types may be inadvisable. Instead, policymakers
should consider whether the nature of the underlying information itself should shape the

disclosure rule that governs whether and when that information will be revealed to the market.
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Table 1. Summary Statistics: Distribution of Firms and 8-K Filings by Year. This table describes the number
of firms in our sample in each of the eleven years of the period we study. The table also describes the average
number of Form 8-K filings on a per-firm basis in each year.

Yer | #ofFims *"fﬁ‘“
2004 3304 6.1429
2005 3am 5249
206 350 | s
207 3452 42975
208 33m L1011
2009 3294 | 4059
010 3,255 39226
w011 33m 39585
0 3479 3975
2013 3574 39253
2014 3702 36718

Table 2. Summary Statistics: Number of 8-Ks by Gap Length and Market Capitalization Decile. This table
presents the number of Form 8-K filings by market capitalization decile and gap length.

Market Cap Gap Length in Trading Days
Decile 0 1 2 3 4 5
10% 5951 bapl} 1851 1860 3059 335
20% T087 2525 1702 1769 2566 215
30% 7375 2676 1550 1571 UT5 161
40% T668 2718 1563 1516 238 123
50% 7343 2898 1641 1647 015 126
60% 7452 2906 1643 1541 2128 120
0% 7541 2843 1540 1557 2209 118
80% 7399 2983 1504 1557 342 105
90% 707 2906 1499 1424 243 111
100% 874 2657 1531 1219 1503 99
Total 74317 27886 16,024 15,661 22888 1513
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Table 3. Summary Statistics: Trading Activity in the 8-K Gap over Time. This table presents the total number
of trades in the 8-K trading gap in our dataset by year, as well as the average number of trades per 8-K trading gap in
cach year—that is, the total number of trades in the gap divided by the mumber of 8-Ks with gaps in each year.

Year IS W 2l T
8-K Trading Gap | 8-KTi
2004 1,960 363
2005 an1 663
2006 5298 M
2007 7457 1051
2008 4.768 112
2009 3,069 547
2010 2788 617
201 3193 530
2012 346 464
203 3436 5.66
2014 3384 467
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Table 4. Form 8-K Categories. The following table lists the fourteen categories into which we classified each of

the Form 8-K filings in our sample.

Category Name Definition

Changes in [Bylaws, charters, and code of ethics documents.

Corporate Documenis

Capital Structure Share repurchase anthorization or actual share repurchases; issuance of
lequity, preferred equity, andior debt; dividend or special dividends for
both equity and preferred equities; new loans or revolving credit
kgreements, or refinancing loans or credit revolvers; payment of
linterest expense on debt; buying back debt.

Mergers and IAcquisitions of other companies or assets; spin-offs, asset sales, efc.

Corporate Restructuring Do“ nsuzmgnf certain groups. change of business segments, re-

: of

Key Cuslonnr and

INASDAQ or NYSE may inform a company that it is out of compliance

Compliance Violations with certain rules or regulations, which threaten company's listing
s,
Changes in Management [ncludes promotions, resignations, new hires, and deaths of
r Board of Directors ment and directors.
Executive and Includes salary increases, bonus awards, shares vested, director pay
Director Pay djustments, establishing performance targets for bonuses and

kwarding bonuses, approval of incentive pay, and indemnification

lagreements for and directors.

[Stock sales or purchases by insiders

[Sales of company equity by managers and directors.

\Voting Results from {Standard voting results for annual meetings: will normally include

Annual Meetings kelection of directors, ratification of auditor, approving compensation of
imanggement team.

Change in Accountant [Will usually inchude sinultaneous dismissal of former accountant and
fhiring of new

Announcement and Resolution of lInchudes subpoenas, jury trials, class action lawsuits, and significant

Legal Issues cgal setll

Other [If 8-K event does not fit in one of above categories.

Table . Distribution of Form 8-K Filings with Trades in the 8-K Trading Gap by Category. This table
presents the frequency of the 15,419 Form 8-K filings with trades in the 8-K Trading Gap by the manually coded

category for that Form 8-K filing,

Changesin | Changesin | Mergersand | Corporate | Kev Customer |  Productor | Stock Listing
Corporate Capital | Acquisitions | Restructuring | and Supplier | Production | Compliance
Documents | Structure Agreements Updates Violations
1,125 3739 134 188 730 19% 25
Changesin | Executive | Stock Sales Voting Changein | Announcement Other
Management and orPurchases | Results from | Accountant | and Resolution
orBoardof | Director | by Insiders Annual of Legal Issues
Directors Pay Meetings
T4 34T 87 3471 70 43 §76
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Table 6. Profitability of Trading by Insiders During the 8-K Trading Gap. In this Table, we provide the results

of three ordinary Jeast squares models in which the dependent variable is signed arg, g, for the trades by insiders in

our sample—ihat is, insiders” abnormal retums from transactions in the 8-K trading gap. Model (1) considers

whether, on average, signed trading profits from trades in the 8-K gap are significantly different from zero. Model (2)
examines the relationship between the length of the 8-K gap, in days. Model (3) considers the relationship between a

dummy variable for cases wherhe the 8-K gap is longer than two trading days. The latter two models are described

by the following linear specifications:

signed afyrgg, = @+ g,y te
signed aryoq, = a + rsdgwp)ldn,s te

Where @ is a constant term that estimates the average signed ary .4, in the absence of a gap in the first model and
the average signed ary, g, for gap lengths of one or two days in the second model; 7 is the marginal increase in
signed ary, g, per day of the 8-K trading gap in the first model and the average signed ar,,..4. for gaps over two
trading days, and € is a random crror term. T-statistics are provided below correlation coefficients in parentheses.
We use the following indicators of statistical significance: **** indicates p < 0.001, ** indicates p < 0.01, and *
indicates p <0.03.

() 2) 3
signed Ao e signed iyage signed AFypage
Gap (Per Day) 000133
(6.34)
Gap Over 2 Days 000339
(6.67)
Constant 0.00423™ 0.000346 0.00202"
(16.88) (0.55) (5.12)
N 41,192 41,192 41,192

Table 7. Profitability of Trading by Insiders During the 8-K Gap by Transaction Type. This table presents the
average signed ATraqe by each transaction code in the Form 4 data. The Table also presents a statistical test of
whether the average signed @yqq4. for each transaction code is significantly different from zero. T-statistics are
provided below correlation coefficicnts in parentheses. We use the following indicators of statistical significance:
*E% indicates p < 0.001, ** indicates p < 0.01, and * indicates p <0.05.

Grantsof | Stock Share | Exercise | Bona Option Open- Open-
Stockor | Option | Forfeiture | Price Fide | Exercises | Market | Market
Options | Conver- | Under | Paidin | Gifts Purchases | Sales

sions | Contract | Shares

Constant | 0.00185"" | 0.00529 | 000692 | 0.0024” | 0.00454" | 000327 | 0.0163™ | 0.00463™
(349 (1.69) (4.83) (2.78) {-3.06) (4.74) (9.99) (1449

N 9.488 525 508 3.646 168 5394 2730 17,588
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Table , Profitabilty of Trades i the Gap by §-K Informaton Tpe. This el presents theaverageretums for nsiders trcing inthe - gzpon hebsts
ofthe sgn of each nsider's ransaction (sgned 07y,). Theti: For purposes of this bl nsiders e veaiedas hving oblained a omg postion o st
posiion o the dak o hirrad b o thetransactioncodelisted om Fom . The Table o nches a staistica et of wheer the averge g, foreach
cagry of information i siguificantly difereat from 2em. Tttt are provided in parenthess for each category. We use the following indicaors of
st e, *#* ndicas <0001, ¥ indicas p <001 * i <05,

A the Tebk o, msiders e ecommicall and staisticall ignficant rading gans whem teir trades precede K dislosing informetion n seven o te
ceven caegones we study, inclofing informaton about: changes i corporat documeats, changes incepital o, mergers and acquiitons. ey cuslomer
and supplicragmeements, stock iting complan vioation, 2 changes inthe i’ cocountant. W documet thet i evperence coomomicall and
statsically sgnificant lsses whem the §-K prvides ifomuaton on the announcement orsolution of kegal sses.

Chngsin  ChngesinCopitdl~ Mergesand Conoe Koy Cistonerand ~—~ Prodictor
Strchre

Cononte Acuions Rty Sepplier Ageements  Prodcion Updes
Docunents
S g, 000320” G615~ DT 00419 T A1
(54 {143 ) (17 (615 48
¥ 671 1357 621l ] 408 )

SwckLising ~ Choegesin Congin  Amemetad Oler
Complae~ Maammentor  Aooomsl  Resolionof Legd

Vikons _ BoarofDicors Iss
spedy, W i oo™ A0 00108
(9] (440 (43 (421 (164

¥ pll 1266 108 174 15
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Table 9. Abnormal Returns in the 8-K Trading Gap for Customer and Supplier Agreements, In this Table, we
provide the results of three ordinary least squares models in which the dependent variable is ar,,,.. Model (1)
considers whether ar, ., is significantly different from zero among those filings with non-zero 8-K trading gaps.
Then, in Models (2) and (3), we regress signed ary,,, on the length of the gap, or when a gap of over two trading
days is present, in the following modcls:

ey = @+ Prgg, €
o = @+ Pllgaysg days + €

Where  is a constant term that estimates the average ar, : f§ is the marginal increase in ar, ., per day of the 8-K
trading gap in Model (2) and the average ar,, for gaps over two trading days in Model (3); and € is a random error
term. Note that our sample size of 3,652 is slightly smaller than the sample of 4.692 8-Ks disclosing agreements of
this type because we exclude 8-Ks with no trading gap from this analysis. of T-statistics are provided below
corelation coefficients in parentheses. We use the following indicators of statistical significance: **** indicates p <
0.001, ** indicates p <0.01, and * indicates p <0.05.

[U)] (0] 3)
yap e Wgap
Gap (Per Day) 0.00199”
(2.93)
0.00435”
Gap Over 2 Days (2.98)
0.00354™ 000184 0.000905
Constant (4.26) (-1.36) (1.19)

N 3,652 3,652 3652
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Table 10, Probability of Open Market Purchases During the 8-K Trading Gaps Immediately Prior to
Disclosure of Customer or Supplier Agreements. This table presents the results of an ordinary least squares
regression in which the dependent variable is a dummy for whether an insider executed an open-market purchase on
a particular trading date. The variable of interest is a dummy for whether that trading date falls in an 8-K gap. The
details of the selection of trading dates, as well as the specifications of the models below, are described in the text.

The models below differ only reganding the fixed effects used to absorb time-invariant heterogeneity. Model (1)
includes no fixed effects; Model (2) includes firm fixed effects; Model (3) includes daily fixed effects; Model (4)
includes individual fived effects: and Model (5) includes fixed effects for each individual pair of 8-K trading gaps
and matched trading dates (1o address, among other things, the possibility that other results are driven by outlier
pairs). T-statistics are provided below comelation coefficients in parentheses. We use the following indicators of
statistical significance: **** indicates p < 0.001, ** indicates p < 0.01, and * indicates p < 0.05.

m @) () ) 3
pipurchase)  p(purchase)  p(purchase)  p(purchase)  p(purchase)

8K Filing 00106 0008477 0.00896" 0.00579" 0.00452°
(3.9 6.73) (262) (2.54) (.15
Constant 00256 00267 00264 00280 00287
(14.68) (1642) (13.63) (17.23) (19.49)
¥ 16,368 16,368 16,368 16,368 16,368
Fixed Effects None Fimm Daily Individual 8K/

Control Pair
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Figure 1. Summary Statistics: The Length of the 8-K Trading Gap. The figure below presents a histogram of the
$-K trading gap, defined as the number of davs between the date the significant corporate event occurs and the date
that the event is disclosed on Form 8-K. The Figure below excludes “negative™ gaps (which occur when the
disclosure occurs prior to the event) and gaps that exceed five days (which may reflect the kinds of exceptional
circumstances that bead the firm 1o miss the SEC's filing deadling).
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Figure 2, Summary Statistics: Distribution of Trading by Insiders by 8K Gap Leagth. The figure below
presents the frequency of trades in our dataset based on the length of the 8-K trading gap in which the trades
occurred. Each bar describes the number of trades that occurred in 8-K gaps of a particular length, That is: just less
than 7,000 trades occur during one-day gaps, i.e., cases in which there is one day between the occurrence of the
cvent and the fling of an 8-K disclosing that event. By contrast, over 16,000 trades occur during four-day gaps, ic.,
cases in which there arc four days between the occumence of the event and the filing of an 8-K disclosing that event.
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Figure 3. Announcement of New Cusiomer or Supplier Agreements: Example. The Form 8-K below provides a
typical example of an 8-K announcing a new customer or supplier agreement of the type included in the sample used
in Part 4. Note that the company entered into the agreement on July 13, 2010, but did not file this 8-K until July 19,
2010; excluding the intervening weekend, this 8-K features a trading gap of three days.

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549

FORM §-K
CURRENT REPORT
Pursuani to Section 13 or 15(d) of the
Securities Exchange Act of 1934
Date of report (Date of carliest event reported): July 13,2010

Emergent BioSolutions Inc,
(Exact Name of Registrant as Specified in Chanter)

Item1.01, Entry into a Material Definitive Agreement.

On July 13, 2010, Emergent BioDefense Operations Lansing Inc., a wholly-owned subsidiary of Emergent
BioSolutions Inc. (“Registrant”), entered into an agreement with the Office of the Biomedical Advanced Research
and Development Authority (“BARDA”) of the U.S. Depantment of Health and Human Services to develop and
obtain regulatory approval for large-scale manufacturing of BioThraxs (Anthrax Vaccine Adsorbed) in the
Registrant’s vaccine mamufacturing facility in Lansing, Michigan.

The agrecment is a cost-plus-fixed-fee development contract valued at up 1o approximeately $107 million, inchuding
a two-vear base period of performance of approximately $54.6 million. and three option years valued at a total of
approximately $52.3 million. The two-year base period of performance is from July 19, 2010 to July 18,

2012. Each additional option period, if exercised, would extend the period of performance by an additional year,
and the entire contract period of performance would end on July 18, 2015.

Activities to be conducted dunng the two-year base period include completion of characienzation and
immunogenicity studics, successful consistency lot validation, and a pre-IND mecting, Optional activities to be
conducted following BARDA's exercise of each option year would include, among other things, stability
demonsirations, clinical studies and biologics licensing application activities.

A copy of the Registrant s press release announcing the award is attached as Exhibit 99.1.
SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be
signed on its behalf by the undersigned hereunto duly authorized.

Date: July 19, 2010 EMERGENT BIOSOLUTIONS INC.
By
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