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LEVERAGING FEDERAL FUNDING; INNOVA-
TIVE SOLUTIONS FOR INFRASTRUCTURE

TUESDAY, MAY 16, 2017

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The Subcommittee met, pursuant to notice, at 3:17 p.m. in room
406, Dirksen Senate Building, Hon. James M. Inhofe (Chairman of
the Subcommittee) presiding.

Present: Senators Inhofe, Fischer, Ernst, Sullivan, Cardin,
Whitehouse, Gillibrand, Duckworth, Harris, and Carper.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. The hearing will come to order.

I want to thank all of you for being here today. I thank my
friend, Ranking Member Cardin, and his staff for the flexibility
with the scheduling of today’s hearing.

It is kind of interesting because Ben Cardin and I are maybe
three of the last remaining of the class of—what was that?

Senator CARDIN. The 100th Congress in 1987.

Senator INHOFE. Yes, 1987. No, we have Lamar Smith and a cou-
ple more.

It is funny. We are on opposite sides on a lot of issues, but we
are always together in friendship as well as in infrastructure.

As this week is Infrastructure Week, it is a great opportunity for
us to highlight the critical needs we have in this country. Tomor-
row the full Committee will have the chance to question Secretary
Chao on the Administration’s priorities. It is my hope today’s hear-
ing will be a productive lead in to her visit.

Last Congress the EPW Committee led the charge to pass the
FAST Act and the sixth highway reauthorization bill that I person-
ally worked on. This was the largest one since 1998. Nobody be-
lieved we would get it done, and others thought we would only get
an 18-month bill.

However, Senator Boxer and I, as the Chairman and the Rank-
ing Member, insisted on 5 years. It shows that people of opposite
and different philosophies can get along and make wonderful
things happen.

However, the current investment is not enough to fully address
our maintenance and the new capacity needs. The FAST Act au-
thorization is about $305 billion over 5 years. Yet according to the
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United States DOT report from this year, the backlog of highway
and bridge work in the United States stands close to $836 billion.
As the Administration and Congress consider a potential trillion
dollar infrastructure package, we must keep in mind that the pack-
age will include more than just roads and bridges, but also our port
system waterways, airports, and energy needs as well. While the
Federal Government will and should continue to be a leading part-
ner in maintaining and building out our infrastructure, the current
and proposed Federal investment will not meet all of our needs.

Whatever action we take on infrastructure, our State and local
partners have to be a part of the solution and prioritize transpor-
tation. Some States and local areas are doing this. Unfortunately,
this weekend, in my State of Oklahoma, I learned about the effect
of proposed budget cuts to the Department of Transportation.

My State of Oklahoma did not properly prioritize the need for
transportation. Oklahoma and other States have to meet their
modest match. We are talking about matches of either 10 and 90
or 20 and 80. It occurred to me, and I was not aware, that they
were not prioritizing that.

Ben, I took my plane and loaded it up with media and went
around to all the construction sites saying that if we do not do our
portion of the match, we are going to be stopping some of the con-
struction. I think you know what happens when that does happen.

In addition to States and locals prioritizing infrastructure, we
also need to find responsible and meaningful ways to attract and
leverage additional private investment to help close the gap.

Today’s hearing will examine all these possibilities and what the
Federal Government can do to help make it easier for our partners
to leverage the Federal investment with other opportunities.
Though not all ideas will work everywhere, all options should be
on the table. We should incentive our non-Federal partners to pur-
sue them.

I look forward to hearing from our witnesses.

Senator Cardin.

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN,
U.S. SENATOR FROM THE STATE OF MARYLAND

Senator CARDIN. Mr. Chairman, once again, thank you very
much for your leadership in regard to infrastructure in our country.
It is a real pleasure to be the Ranking Democrat on the Sub-
committee to work with you on a bipartisan infrastructure bill.

We have never had a problem in bipartisan infrastructure. I ex-
pect that will be the same, and I really do look forward to working
with you to figuring out a way we can get this done.

Up front, let me put on the record my conflict with today’s hear-
ing. I commute back and forth from Baltimore to Washington every
day. I know firsthand the problems of traffic and congestion. When
I started in 1987, Mr. Chairman, when we were both elected, the
roundtrip commute between Baltimore and Washington took me
about 2 hours. Today, that exact same commute at the exact same
time today takes 3 hours and 15 minutes.

My transportation people are telling me to expect 1 million more
people in Maryland over the next 25 years. Twenty-five years from
now when we are celebrating whatever anniversary that is together
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in Congress, that commute is going to take 4 hours and 15 min-
utes. We have to do something about it.

Mayor Garcetti, I am glad you are here because the congestion
in Los Angeles is worse than our congestion. I have someone I can
point to who has an even more difficult commute than we do.

We really need to address this. The congestion is very costly to
our economy; it is costly to our public health. It is a circumstance
that the public demands that we modernize our infrastructure.

We have neglected it. Yes, I agree with the Chairman, we can
always do things more efficiently and always find more creative
ways for partnership, but the bottom line is the public investment
must keep up with the need. We have not kept up with the need.
We are here today to figure out how we can do this.

The Washington district has ranked anywhere from one to four
to fifth as the most congested region in the country. That is why
we work on ways to get people out of cars. The transit programs
are important.

WMATA, which has 700,000 riders a day, one-third of whom are
Federal employees trying to get to work, is an old system. It also
needs help. It takes resources to rebuild our stations, to improve
our lines, and to deal with the needs of additional lines. Some of
this is extremely expensive. We have to figure out a proper way in
order to finance our infrastructure.

We also need to deal with the flexibility issues. I appreciate that.

Senator Carper is now here. Senator Carper is the Ranking
Member of the full Committee and a real champion on infrastruc-
ture.

He is very bold, by the way, in saying he is ready to pay for it.
Senator Carper is very much in the leadership of saying, we have
to pay for what we need, and let us find a way to do it. I appreciate
his leadership on this.

One of the things we try to do is give flexibility to local govern-
ments, which I think is very important. Baltimore was designed by
Olmsted. Olmsted connected all neighborhoods together through
green space. Over the years, that green space got developed, and
communities got isolated. Literally, people were trapped in their
neighborhoods. The only way they could get around was if they had
a car. Some had cars, and some did not have cars, but it put more
traffic on the road.

We have given Baltimore the flexibility of using transportation
money to reconnect neighborhoods so that people can literally walk
and bike between neighborhoods without using their cars, which
takes cars off the roads; that preserves our roads for longer periods
of time and improves the quality of life. That is what we did to-
gether, giving the flexibility in our transportation programs so local
governments can make their own decisions rather than us trying
to dictate from Washington how things should be done.

I would hope we would continue those types of efforts as we look
at additional tools we can give our mayors and local officials so
that they can do what is best for their community in order to re-
store their communities.

This is an area we should be able to get done, Mr. Chairman. We
have a President of the United States making transportation one
of his top priorities. We have had bipartisan proposals come out of
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Congress on revenues to deal with transportation. This Committee
is dedicated to working together, listening to every member of this
Committee. We come from different areas. Oklahoma and Mary-
land have different transportation needs, but we agree that we
need additional help.

Working together, I think we can get this done. I very much look
forward to our hearing and to working with the Chairman.

Senator INHOFE. Thank you very much, Senator Cardin.

Let me suggest we will go ahead and make some introductions.
I want to get into the record all five important people we have here
to testify.

Senator Harris, why don’t you start off by introducing the
Mayor?

Senator HARRIS. I appreciate that, Chairman. As you know, I am
also on the Senate Intelligence Committee which is meeting at the
exact same time. Thank you for that.

I would like to introduce and welcome Los Angeles Mayor Eric
Garcetti, a longstanding friend and a great leader in California. He
is here to talk about our nation’s transportation needs.

Los Angeles freeways are infamous. The intersection between the
10 and the 405 is known affectionately as the biggest parking lot
in America.

It is not just our roads that are overstretched. In 2015, 45.5 mil-
lion visitors traveled to Los Angeles, and 6.7 million arrived from
other countries. Los Angeles International Airport is the second
busiest airport in the country. L.A. County has the top two biggest
container ports in the country.

Having quality infrastructure in Los Angeles is not just impor-
tant for those who call it home, as do I, but it is important for the
entire country. When Los Angeles is moving efficiently, that means
it is easier for the products, goods, and people that we all need to
move around the country and the world, that they are able to move
in an easier way.

Mayor Garcetti has a front row seat to the transportation chal-
lenges and needs of southern California while also running a city
that is looking at new ways to address urban mobility and chal-
lenges and hopefully, a city that will also host the Olympics.

Los Angeles is investing in new highway and surface street infra-
structure while it is expanding rail transit and looking at how to
impact dedicated bus and bike lanes. Los Angeles residents just ap-
proved a measure to invest their own money in the infrastructure
that helps keep Los Angeles and its region growing and moving. It
is time for the Federal Government to do its part.

Residents are steadily seeing new options to get around their
city, but they need Federal resources in order to provide businesses
and tourists the experience they deserve. The City and County of
Los Angeles have always had a history of working with the Federal
Government to build bipartisan support in an effort to accelerate
infrastructure improvement projects.

The work underway to address Los Angeles’ urban mobility chal-
lenges requires innovation, combined with support from Ilocal,
State, and Federal Government. I look forward to hearing my May-
or’s testimony today.

Welcome, Eric Garcetti.
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Senator INHOFE. Thank you, Senator Harris.

Before we continue with the introductions, I would like to ask
Senator Carper if he has any statement to make as he is the Rank-
ing Member of the entire Committee.

OPENING STATEMENT OF HON. THOMAS R. CARPER,
U.S. SENATOR FROM THE STATE OF DELAWARE

Senator CARPER. Welcome, one and all.

I am proud to be a member of this Committee. I have been on
it for about 16 years now. I am also a recovering Governor and
served for 8 years as Governor of Delaware from 1993 to 2001. I
care about these issues and have thought about them as well.

I want to thank the leadership of this Subcommittee for holding
the hearing today. I want to thank all of you for coming and shar-
ing with us your perspectives on an issue on which we hope we can
find some bipartisan agreement and make progress. We pretty
much need to.

I like to say one of the major roles of government is to provide
a nurturing environment for job creation and job preservation. I
say that several times a day. That is one of my guiding principles.

It is hard to have a nurturing environment if you do not have
good transportation systems. You folks know that from the work
that you do. I support measures to enable public agencies to part-
ner with private investors. I want to ensure that these agencies
have the capacity and the support they need to be successful.

In Delaware, we have an interest in using public-private partner-
ships. Right now, our State is working on one agreement with a
private developer to build a mixed use parking garage and transit
center in Wilmington, Delaware, where my family and I live. We
would do that in order to try to facilitate access an increasingly vi-
brant retail district downtown.

If we are successful in this one endeavor, it will be the first
transportation related P3 for Delaware—the first. Although our
State has bid projects on public-private partnerships in the past,
they have never proceeded ultimately because of a lack of investor
interest, I suspect because the investor figured out they could not
make the kind of return on the investment they wanted to make.

In Congress, we have done important work to support agencies
interested in partnering with private firms to transfer project risks
and potentially to build projects more quickly. In the FAST Act, we
restructured the Department of Transportation’s credit and innova-
tion finance programs into a single, one stop show to streamline
and improve the process for agencies and for investors.

We also reduced the minimum project cost for the Transportation
Infrastructure Financing Innovation Act, TIFIA, in order to expand
access to TIFIA loans. I believe the private sector can play an im-
portant role in stimulating investment in our critical infrastruc-
ture.

However, I also know public-private partnerships and other fi-
nancing tools are not the complete solution to our funding shortage
even though sometimes we imply they would be. We need to be
clear that leveraging public funding with private finances is not a
replacement for public funding and will not solve either our High-
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way Transportation Fund insolvency crisis or the maintenance
backlog for our roads, our bridges, and for transit.

In just over 3 years we will face an insolvency crisis for the High-
way Trust Fund yet again. We will be facing a $115 billion short-
fall for our next 5-year transportation bill. That funding crisis will
also be a crisis for private investors who similarly rely on certainty
of public funding from the Highway Trust Fund.

Partnering with private investors can help public agencies com-
plete large, complex problems more quickly. That is an important
value, particularly with the number of major bottlenecks in trans-
portation regional projects that need to be completed today where
I live, and frankly, where we all live.

On the other hand, there are only a small number of large, com-
plex, and transformative transportation projects where financiers
are interested in investing. For example, in 2014 just four trans-
portation projects were closed with a public-private partnership
contract. They were all several hundred million dollar projects.

The hard truth is that public-private partnerships have not been
as useful for routine maintenance and critical safety projects. This
was a shock to me. Moreover, a total of a third of all States do not
allow the use of public-private partnerships.

In Texas, a State that has allowed them in the past, the legisla-
ture recently voted not to use P3s because their constituents did
not want to pay higher tolls. There are a number of questions that
should be asked about when public-private partnerships are a use-
ful tool, how we can ensure they are making good use of scarce
Federal dollars.

I use this analogy, and my colleagues have heard we say it be-
fore. Usually when we come to funding transportation across the
country, there is no silver bullet. There are a lot of silver BBs,
some are bigger than others. I have said the biggest silver BB is
one that calls for those who use roads, highways, bridges, busi-
nesses and people should pay for them.

There are other ways we can use that money to help leverage
other money, including public-private partnerships and we should
do that.

Thank you so much.

Senator INHOFE. Thank you, Senator Carper.

Let me introduce the next witness, Tim Gatz, the Executive Di-
rector of the Oklahoma Turnpike Authority. Before his current role,
he worked for the Oklahoma Department of Transportation for over
25 years, starting as a drafting technician and working his way up
to serving as the director of the department.

At the Oklahoma Department of Transportation, he was actively
involved in developing their project management methodologies, as
well as construction work plan which guides the department’s
project development and delivery strategies.

With his new role as the Executive Director of the Turnpike Au-
thority, Tim will oversee the continued development and implemen-
tation of the nearly $900 million driving forward plan which he will
be sharing with us.

Tim, it is great to have you here.

Let me say we have so many people right now really into this
issue. I often sometimes say, these guys have heard me say it,
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there is an old, worn out document nobody ever reads anymore
called the Constitution which talks about what we are really sup-
posed to be doing here, defending America, and they called it post
roads then, but highways and construction.

We have a new President who has made this commitment a long
time ago. People say, wait a minute, a trillion dollars; that is not
going to work. It is time to think about what happened 8 years ago.
Eight years ago we had another person elected as the President of
the United States. He came out with an $800 billion+ program
that was supposed to stimulate, and it did not stimulate anything.

I can remember Barbara Boxer and I trying to put amendments
on there to use that for that very reason.

Also, I was visited this morning by the Business Roundtable. I
ask unanimous consent that their statement of support for what we
are doing today be made a part of the record. Without objection,
so ordered.

[The referenced information follows:]
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By Jacqueline Hi Chair, Business Roundtable Infrastructure
Committee and Chairman and Chief Executive Officer, CHaM

esterday, I joined a tremendous cross section of
civic and private sector leaders, including U.S.
Secretary of Transportation Elaine Chao, Los
Angeles Mayor Eric Garcetti and Denver Mayor
Michael Hancock, all united in a comumon
mission: reinforcing and revitalizing a cherished
American asset, infrastructure,

As Chair of the Business Roundtable Infrastructure Committes, I was
proud to kick off Infrastructure Week 2017. Members of the Business
Roundiable are encouraged and energized by the growing
momentum for investing in infrastructure, which in turn enables job
creation and economic growth.



Infrastructure Week

It's time 1o start building. t's officialty infrastructure
Week 2017t Join us this week in Washington, D.C. and
around...

by g e

This is a critical turning point for our nation’s future. Modern
infrastructure is a strategic asset that must be maintained and
upgraded to ensure the continued health, safety and prosperity of our
people and our nation. Unfortunately, America’s transportation,
water, and energy systems have not kept up with the demands of
today’s economy and the nation’s growing population.

America’s business leaders understand the urgency of this challenge
and are committed to smart, innovative strategies to maintain and
upgrade our nation’s roads, sea and air ports, water systems and
other itfrastructure assets. To provide business input to policymakers
through this effort, Business Roundtable is marking Infrastructure
Week by releasing our plan for action, Back in Business: A Blueprint
for Renewing America's Infrastructure.

This blueprint contains guiding principles to advance the
development of 215t century American infrastructure. We propose
harnessing the power of private investment and innovation;
advancing smarter regulations; embracing self-sustaining “user pay”
models; and improving our management of existing infrastructure
assets. The blueprint also offers specific recommendations for surface
transportation, waterways, aviation, drinking and wastewater, energy
and financing ~all designed for policymakers to put into action,

The World Economic Forum ranks the overall quality of U.S.
infrastructure as 12th in the world, falling below major competitors
like Japan and France. Improving our competitive position will
require making consistent, long-term investments starting now. Delay
means further deterioration and the likelihood of even more costs in
the future.

At CH2M, we partner with governments, communities, businesses
and organizations to tackle the world’s toughest infrastructure,
facility, energy, and natural resource challenges. For example, In
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Washington, D.C., where we kicked off Infrastructure Week, we are
managing the Anacostia Waterfront Initiative, & project 1o restore the
long-peglected Washington, D.C., riverfront neighborhood, We are
working 1o leverage private investment to revitalize the area by
converting highways to urban boulevards, improving connectivity
between neighborhoods and creating a cleaner river environment
featuring waterfront parks and recreation areas.

In this effort and so many more, we see firsthand that investing in
infrastructure makes communities stronger and helps deliver the job
creation, growth and quality of life that allows all Americans to share
in the nation’s prosperity.

Jscqueline Hinman | Business Roundtable

Jacqueline Hinman (formerly Rast) serves as the
Chairman and Chief Executive Officer of CH2M. She has
30 years of ..
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Senator INHOFE. Mayor Garcetti, do you have to leave early?
Does this alter your testimony?

Mr. GARCETTI. I do have to leave early, but I am ready to go
whenever you say.

Senator INHOFE. Let me introduce the rest of the witnesses. We
will start with you, and when you have to leave, let us know. I ap-
preciate your presence here very much.

Geoffrey S. Yarema is a partner at Nossaman LLP in Los Ange-
les, California. Kevin DeGood is Director of Infrastructure Policy,
Center for American Progress, Washington, DC. Welcome. Aubrey
L. Layne is Secretary of Transportation for the Commonwealth of
Virginia.

Senator CARDIN. I should explain I asked my Maryland folks who
would be the best person to testify in regards to our problems in
this region, and they recommended Secretary Layne.

It is a pleasure to have you here, Mr. Secretary. Virginia, Mary-
land, and Delaware get along very well together.

Senator INHOFE. Your Honor, you are on.

I am going to try to encourage you folks to limit your statement
to 5 minutes or a bit more maybe, but your entire statement will
be made a part of the record, as is always the case.

STATEMENT OF HON. ERIC GARCETTI, MAYOR, CITY OF LOS
ANGELES, CALIFORNIA, AND CHAIR, U.S. CONFERENCE OF
MAYORS INFRASTRUCTURE TASK FORCE

Mr. GARCETTI. Thank you so much, Chairman Inhofe. Thank you
for your friendship.

For the times we have met in the past, Ranking Member Cardin,
thank you.

Senator INHOFE. What is it I always tell you when we meet? I
say, I had a hard job once.

Mr. GARCETTI. Yes, you did. I think we bonded over that, and I
appreciate the perspectives you have brought.

Ranking Member Cardin and Senator Carper, as well, thank you
for your leadership, and also Senators Ernst and Fischer.

I am Eric Garcetti, Mayor of Los Angeles. I want to give a special
thanks to my Senator, Senator Harris, for the introduction.

I am honored to appear before you, not only as Mayor of a great
American city, but also as the Chair of the Task Force on Infra-
structure for the U.S. Conference of Mayors.

When I heard folks talking about infrastructure a few months
ago in the presidential election, as Mayor of the city that has the
biggest port in America, the largest municipal utility in America,
the No. 1 airport of origin and destination, the most miles of road,
and as stated, the worst traffic, I got very excited. Contrary to
what you might have seen in LalLa Land, no, we do not dance in
traffic. We just sit there and stew.

I am here today to get you excited. Do not let this get out be-
cause 99 percent of the coverage tonight is not going to be about
how we are all getting along; it is going to be about how we dis-
agree. Right here, we truly do have bipartisanship and agreement
on what this country needs. That is the space Mayors occupy every
single day.
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For all of us in the municipalities who have heard the words “a
trillion dollars,” in the election in November when everyone was fo-
cused on the national elections, throughout cities in America, $230
billion of infrastructure initiatives were approved by voters, a quar-
ter of that down payment people are talking about happening over
a decade.

My message from America’s cities is loud and clear. We can do
this. We should be excited to do this. I want to share our lessons
in Los Angeles about how we did this. Republicans and Democrats
agree, as well as Independents, on the need for this. We looked at
this in Los Angeles, not just as an infrastructure need, but really
as a jobs and quality of life initiative.

We get excited about the word “infrastructure,” but normal
Americans want more time with their kids to tuck them in. They
know the billions of dollars in our local economy that were taken
from us, millions of hours taken away from us through the traffic
that chokes our cities.

We started crisscrossing a 4,700 square mile county with 10 mil-
lion people, bringing in Republicans and Democrats. My wingman
on this was somebody you may know, Supervisor Mike Antonovich,
the most conservative member of the Board of Supervisors in L.A.
County, and we crossed over to say, this is something we have to
figure out a way.

In California, you need a two-thirds vote to raise a tax. It is an
incredibly high threshold. A long story short, we had a 71 percent
vote for a $120 billion package, the largest in American history
times two at the local level, to fix our roads, 15 rapid transit lines,
repair our freeways, and give local money back to our cities and the
county for the road repairs they need.

What led to that success? I think we each gave up a little some-
thing of who we were. As a Democrat, I came in skeptical as a
Mayor about public-private partnerships and the role of leverage
and banks. Today, I am a convert. Somewhere the fiscal conserv-
ative in me did not feel great about grants that come in with little
accountability, but I see how critical and how crucial they are.

The days of cities coming or States coming to this esteemed Sen-
ate or the House of Representatives saying, look, I have an empty
hat in hand and a great project, please fill it up are long gone. We
know that.

We have been immensely successful in Los Angeles in coming to
you with a hat that is half filled saying, can we have our Federal
tax dollars along with our local tax dollars to make this happen?

I spent 3 days last week with the International Olympic Com-
mittee members who came to Los Angeles. I do want to bring the
Olympics back home to America. They were blown away by what
we are doing with infrastructure: $14 billion in our airport; $120
billion, as I said, in public transportation and roads; and another
$2.6 billion at our port.

However, the jobs piece of making sure these are American jobs,
because there is no port equipment manufacturer in the United
States, there is no railcar manufacturer in the United States, we
have real opportunities in passing this not just to talk about the
needs of infrastructure, but the need for middle class jobs in Amer-
ica.
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What leads to success policy-wise? I hope to lay that out in my
last minute here. There are three things. We are calling this the
13. You have heard of P3; this is the Infrastructure Incentives Ini-
tiative.

One is leverage. Two is to think about the life of projects. Three
is innovation and technology. Leverage, I think, is clear. I just
came from a discussion with Members of the House and Senate,
leaders in industry and a few of us mayors. They were talking the
same language.

You need to leverage localities; reward those that step up, but
also put out there that if you do have local money, you have a bet-
ter chance of getting Federal money. Similarly do that between
public and private partnerships, knowing the advantages and the
shortcomings that P3s have.

We have seen this in Denver where in 75 percent of the time and
7 years less, they got a transit line from downtown to the airport.
Leverage has to be the central principle of what we write.

Two is to think about life of projects. I am glad you brought up
WMATA. We have seen this not just in Washington where people
were killed, where yesterday you saw the line shut down, but in
Boston where people kicked out windows of the railcar because it
was smoking and places like the Bay Area in my State where folks
are trying to get on the ballot something for maintenance. Make
sure you reward those places that are not just thinking about the
construction, because we all love ribbon cuttings, but think about
the maintenance and the long term.

The third is innovation and technology both in the process as
well as the technology itself. We are looking at changing American
tunneling technology. Elon Musk, who you all know, in my city is
looking at changing boring machines. I know this sounds like a bor-
ing topic, but it is actually quite exciting. Boring machines have
not changed in 50 years, and he thinks he can get SpaceX engi-
neers to increase the speed that they drill by as much as 10 times.

We do not know what we do not know, but you need to put aside
some funds, as we did in our initiative, for new, innovative tech-
nologies because we could be getting around in a very different way
in 5, 10, we for sure will be in 20 years from now.

Those three concepts of leverage, the full life of projects, and in-
novation technology is what the U.S. Conference of Mayors is put-
ting forward as our plan to help assist you.

I will close with this. I will work off my tail to help you get Re-
publican and Democratic mayors from every single town and city
in this nation to help get this passed. There is no better thing we
could be doing for jobs, for the quality of life of all Americans, and
it is the one thing that unites all of us.

I will say, on behalf of America’s cities, we have stepped up; we
cannot wait for you to join us, too.

Thank you for all your support.

[The prepared statement of Mr. Garcetti follows:]
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Statement of
Los Angeles Mayor Eric Garcetti
Before the
Senate Environmental and Public Works
Subcommittee on Transportation and Infrastructure
Hearing on “Leveraging Federal Funds: Innovations Solutions for Infrastructure”
May 16, 2017

Chairman Inhofe, Ranking Member Cardin and Members of the Subcommittee — my
name is Eric Garcetti, and | serve as Mayor of Los Angeles.

I am honored to appear before you and this Subcommittee on behalf my City, and as
Chair of the United States Conference of Mayors Infrastructure Task Force.

As you know, the U.S. Conference of Mayors is a national bi-partisan organization
representing the chief executives of close to 1,400 American cities with populations of
30,000 or more.

Los Angeles is the infrastructure capital of America: we are home to the nation’s busiest
origin and destination airport. We have the nation’s leading port complex. And since
November, following county-wide and bi-partisan approval by the voters, we are home
to a $120 billion infrastructure program, the largest in our nation's history — times two.

The new economy is advancing faster than ever before, and it is leaving too many
Americans behind. For our nation to succeed, we must strengthen our middle class
through job creation. We must win against global competition by moving goods faster
and better. We must improve the everyday quality of life for the American people —
cleaner air to breathe, reliable water from the tap, less time in traffic, less money spent
on wasted fuel and lost productivity.

The creation of a bi-partisan National Infrastructure Program would help us achieve all
of this and much, much more. it would help usher in a new era of prosperity, innovation,
and economic health for our nation. And it would position the United States of America
to continue its economic leadership of the world for in the 21st Century.

This is why America’s cities are already taking action.

Los Angeles is investing $2.6 billion to upgrade our port’s infrastructure to
accommodate the new and larger classes of container ships and increasing cargo
volumes. We are investing $14 billion at our airport to upgrade 1960s-era terminals, and
to welcome 21st century aircraft like the A380. Just last week, | was hundreds of miles
from Los Angeles, being briefed on upgrades to the dams and aqueducts that supply
much of our city’s drinking water. And we are already at work executing that $120 billion
infrastructure plan | mentioned — to create a truly comprehensive rail network, ease
congestion on our freeways, and fix our local roads.
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And this kind of nation-leading investment isn’t just happening in L.A.

The voters in Austin, Texas passed “Proposition 1" to upgrade their transportation
system. Charleston County in South Carolina gave their “transportation initiative” a
green light, and voters in the great Northwest approved the “Sound Transit 3" ballot
measure in Seattle, Washington.

But cities across America are still reliant on decades-old infrastructure that was wholly
funded by the federal government through initiatives like the Works Progress
Administration and the Interstate Highway System. We know this infrastructure, which
fueled decades of growth, is today crumbling and requires drastic improvement.

As we seek to upgrade this infrastructure, | believe we should also seek to move past
this 100 percent federal model when it comes to infrastructure investment. Instead, |
hope to partner with you by leveraging and combining focal, state and federal dollars.

This is one viable path to achieving a truly robust national infrastructure program — for
example, one that is $1 trillion in size. This is something that every American can rally
around, and will benefit from — which includes urban, suburban, and rural areas.

America’s cities, look forward to partnering with this committee to develop a robust and
bi-partisan National Infrastructure Program.

While developing such a program will certainly be complex, | am confident that the
following four components are absolutely necessary for success:

First, we must — quote — “do no harm.”

Existing federal programs such as New Starts and Tiger are already combining with
local funding streams to build, accelerate and expand projects. These programs prove
that the local-federal partnership model can be successful, and must be maintained.
They are the foundation upon which a national infrastructure policy must be built.

Second, we must, of course, expand direct federal infrastructure funding.

Local entities cannot do this critical work of expanding access to mass transit, and
upgrading our nation’s roads, freeways and bridges alone, At the same time, neither
can the federal budget. Which leads me to the third component:

A national infrastructure package must include legislation that incentivizes local entities
to generate their own revenue — and not just for the sake of spending the way that
we've funded infrastructure for the last 50 years. We need to leverage new project
delivery innovations, and make sure that our project reviews are as efficient as possible,
and delivering real value.
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Finally, we need to build our projects so they perform in the long-term.

Too often we only care about ribbon-cuttings and groundbreakings. The federal
government should reward states and cities for ensuring their assets perform to the
level that the public expects — focusing on longer-term life-cycle needs, and using
innovation and new technology to deliver results whenever possible. Public-private
partnerships, in many cases, are a particularly good way to deliver ongoing
performance, and they also allow the public sector to leverage private funding to help
deliver projects sooner, more efficiently with performance guarantees.

Altogether, this is how we can indeed get to $1 trillion. And this is how we can lay a new
path forward -— one that creates hundreds of thousands of jobs for our economy, builds
connections between our communities, and improves the quality of life of all Americans.

I look forward to working with this committee to help deliver that future for the American
people, and cities across this country.

M ure M —~ An Unprecedented Transportation Infrastructure Program

Measure M is the largest transportation initiative in the history of the United States —
times two. Measure M is expected to generate an $860 million a year in 2017 dollars.
This measure will help expand our rail and rapid bus transit system, accelerate rail
construction and improve our system connectivity throughout the County of Los
Angeles. It will stich the rail network needed to connect every resident in Los Angeles
County. A total of 15 rail and bus rapid transit projects will be built under Measure M.
These projects include the acceleration and completion of our Purple Line subway
extension, light rail connections in the San Fernando and San Gabriel Valleys, and the
vital connection to LAX. The Purple Line extension would connect the two largest job
centers in the State of California, downtown L.os Angeles to the UCLA/Westwood area.
And the project will be ready by 2024, the target year for our Olympic bid.

Measure M also funds projects to build and fix 14 major highway projects. It aims to
tackle some of the most congested corridors and roadway bottlenecks in the nation. For
example, the measure will help modernize Interstate 710 Long Beach Freeway, a vital
transportation artery that links the Ports of San Pedro Bay to major distribution centers.
Thousands of trucks use this corridor every single day. The construction of this project
will improve air quality, enhance traffic safety and assist to accommodate future
economic growth to address our nation’s freight movement needs.

Another important feature of the Measure M program is the so-called local return
program. Local return pays back all the 88 cities in the County so streets can be
repaved, potholed are repaired and traffic signals are modernized through
synchronization. When designing the program, it was important to us that neighborhood
streets and intersections would also benefit.

But Measure M is not just about infrastructure transportation improvements. Measure M
will add 466,000 new jobs across the entire Los Angeles County region. These are high-

3
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level and well-paying construction and technical jobs. | want to point out that these are
career jobs, jobs that can support a family.

But a local ballot measures cannot do it alone. A national infrastructure plan only works
when the Federal government is at the table.

Keeping Existing Federal Programs and Maximizing Direct Federal Funding

Both the FAST ACT and MAP-21 have been incredible resources for both highway and
transit projects for many cities and jurisdictions around the country. And we should keep
all the current funding programs in place.

The Los Angeles County Transportation Authority, also known as Metro, has benefited
from the Federal Transit Administration’s Capital Investment Grant Program, also
known as New Starts. Over the last five years we have matched over $3 billion in
federal New Starts grants with an equal amount of local Los Angeles County taxpayer
dollars to build effective and efficient rail projects. The Federal government should
continue to support and fully fund the New Starts program — which has proven to be an
outstanding steward of the American tax dollars. In my considered opinion, any effort to
block future New Starts grants would be misguided and compromise a program that has
proven its effectiveness over the last decade.

Los Angeles Metro has used nearly $2 billion in TIFIA loans to leverage Los Angeles
County taxpayer dollars to finance four major transit projects over the past five years.
The TIFIA program — which costs the federal government very little to maintain — has
been essential in helping Metro and other transportation agencies across the nation to
take highway and transit projects from the drawing board to their construction phases.

Metro has been a national leader in matching TIGER grant funds with local dollars in
order to maximize the impact of these valuable federal funds. Whether it was Metro's
Rosa Parks Blue Line Transit Station — which secured a $10.2 million TIGER grant or
the $15 million TIGER grant Metro recently secured to fix one of the most dangerous
grade crossing projects in California (Rosecrans/Marquardt Grade Separation Project) -
the TIGER grant program is a great example of how federal funds can be used to
leverage local and state dollars. Congress would be wise to continue funding the
TIGER grant program — which has benefitted both rural and urban cities across the
nation since it was first authorized in 2009.

These programs have worked well in Los Angeles and many cities across the U.S. Do
no harm is what | call it, meaning, it is essential that existing sources and uses of funds
are not changed or eliminated. This means, building on what we have, and using the
tools we have available.

Next Steps to Craft a Bi-partisan National Infrastructure Program

Since last November, | listened carefully to the infrastructure proposals from
Administration officials and Congressional leadership. Undoubtedly, both sides of the
aisle share the same objectives, itis to rebuild America’s infrastructure. We agree

4
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cutting red tape and streamlining projects is a good to bring projects benefits to the
public sooner. But for the U.S. to have a robust infrastructure we all envision, at to be
competiveness at the global stage, a significant amount of new federal funding is
necessary. This is a must. And then enacting legislation that would reward cities and
rural areas for generating their own revenue. That is why | believe both the
Administration and Congress should identify and new Federal funds while using these
revenues to yield greater returns and outcomes.

So Los Angeles, for example, is not just coming with an empty hat, Los Angeles is
coming in with money in hand, approximately $120 billion, and an offer for a Federal
partnership with the other hand is what we are looking for. A program that incentivizes
localities across the Country to pass their own bonds and/or funding efforts in the way
Los Angeles has recently done, will create an incredible catalyst for a major
infrastructure program. This means creating significant leverage by incentivizing
infrastructure owners fo secure and commit to their own revenue measures, bond
programs and other sources of revenues will go well beyond traditional federal-state
funding splits.

As mentioned before, we do have tools for financing to stretch every federal programs

such as Build America bonds and TIFIA, as well as a National Infrastructure Bank, are

all very good complimentary frameworks. However, cities and states should also think

about innovative public-private partnerships and opportunities for us to partner with the
Federal government to leverage what localities are doing.

So as Congress gets closer to finalizing our funding strategy, we look forward to
working with you to forge a new Federal-local partnership that will create jobs, improve
commute times, and build livable communities. As chair the U.S. Conference of Mayors
Infrastructure Task Force, we will be exploring further on incentivizing specific long term
programmatic outcomes to better stretch every single federal dollar. This includes
leveraging new local revenue sources, as | mentioned before, addressing project life-
cycle costs, using public-private partnerships, and exploring innovation and technology.

Conclusion

| want to thank you once again, Chairman Inhofe and Ranking Member Cardin for
allowing me to be here today. | really enjoyed participating in today's hearing and look
forward to working with you, at a bipartisan level, to identify innovative ways to address
our nation’s infrastructure needs. Please do not hesitate to contact me directly or my
Transportation Director Borja Leon at (213) 473-9771 or borja.leon@lacity.org before or
after the hearing if you have any questions.

Thank you very much.
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Senate Environment and Public Werks Committee
Subcommittee on Transportation & Infrastructure

Hearing entitled “Leveraging Federal Funding: Innovative Solutions for Infrastructure”
May 16,2017

Questions for Mayor Eric Garcetti

Ranking Member Carper:

1. When leveraging investment in transportation, should we look to include policies that require
stakeholders to invest in congestion mitigation before, during, and after coustruction so that we
can reduce the impact of such construction?

As a Mayor committed to the cost-effective delivery of nationally significant transportation infrastructure,
I can confirm that federal support for congestion mitigation programs is beneficial to successful project
delivery and key to avoiding costly delays. Community support is vital to the long-term success of a
project and federal congestion mitigation programs are a necessary tool to developing overall consensus
from impacted communities.

Congestion mitigation programs are good for the health of residents who work and live near construction
projects and good for the health of a project.

Toxic air contaminants, particulate matter, and excessive ozone, carbon monoxide, and nitrogen dioxide
emissions have been linked to increased hospitalizations, emergency room visits, and premature death.
Additionally, it has been proven that excessive emissions are altering the chemical makeup of the Earth’s
atmosphere, which will have long term consequences for us all.

With an open and transparent approach to environmental impacts, project managers are better able to
inform the public and address concerns before a project begins. 1t is the type of due diligence that helps
construction managers navigate a project to completion without costly delays. Policies developed at the
federal level that support the work of mayors on congestion mitigation would be welcomed and
appreciated.

2. Programs such as USDOT’s Smart Cities program show that there are many ways to leverage
technology and private investment into our transportation system. Do you believe that Congress
should expand funding for such activities?

Expanded funding for Smart City programs and technologies would be welcomed and appreciated.

Los Angeles has been at the forefront of testing and using Smart City technologies. With guidance and
funding from our federal partners, Los Angeles is implementing a large scale deployment of technology
on our transit network — including communication between traffic signals and vehicles, collision
avoidance by transit buses using Mobileye, and passenger safety measures at Metro rail station stops.

There are more than 2 million registered car owners in the City of Los Angeles, more cars than any other
city in America. Easing congestion in a city with this type of vehicle density requires us to provide
transportation options that are fast, reliable, and cost effective — we must develop and employ Smart
Technologies to ease congestion and help people arrive at the destinations quickly and safely.
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Senator INHOFE. Thank you, Mayor.
Tim Gatz.

STATEMENT OF TIM J. GATZ, EXECUTIVE DIRECTOR,
OKLAHOMA TURNPIKE AUTHORITY

Mr. GATZ. Mr. Chairman, Ranking Member Cardin and members
of the Committee, for the opportunity to come and testify this after-
noon.

My name is Tim Gatz, and I serve as the Executive Director for
the Oklahoma Turnpike Authority. Today, I want to emphasize
several points.

The conditional deficiencies of a long underfunded national trans-
portation system cannot be resolved by the States alone and will
require an increasing and congressionally influenced Federal in-
vestment, combined with a long term national transportation strat-
egy.
The focused investment of Federal resources is necessary, but
should in no way be restricted from use as leverage for financing
opportunities and private sector partnerships. The advancements
in tolling technologies and equipment, along with toll tag interoper-
ability efforts by tolling authorities across the country, indicates
that tolling should be clearly recognized as a viable, long term, and
sustainable transportation revenue mechanism.

The Oklahoma Turnpike Authority was legislatively created in
1947 to construct a modern transportation link between Oklahoma
City and Tulsa. Today the more than 270 miles of the Turner, the
Will Rogers, and the H.E. Bailey Turnpikes carry the Interstate 44
shield and are part of a combined toll network of 605 miles.

Oklahoma has utilized a balanced and responsible investment
strategy, including tax supported and toll supported highways to
meet the transportation needs of our citizens. To be clear, long
term, consistent Federal funding remains vitally important to the
development and delivery of transportation improvement projects.

States must be able to anticipate the availability of resources in
order to properly plan, design, and construct projects. Recognized
and documented critical needs and our clear understanding of long
term resource availability factors heavily into our investment deci-
sionmaking.

In 1956 the Federal Highway Act included a general prohibition
on tolling that remains largely in effect with tolling allowed only
under very specific circumstances. However, public-private partner-
ships and other debt financing options requiring long term reve-
nues are encouraged.

Simple tolling can be a very flexible and effective revenue compo-
nent in a bold, new national transportation strategy and is the
purest representation of an equitable user fee. That being said,
3Ps, innovative financing, and tolling options will not work in every
case and should not be held as the Federal Government’s best or
only solution to stemming the further deterioration and operational
deficiency of our national transportation system.

Recognizing that a 3P project must have sufficient liquidity to
provide an adequate return to investors, we believe carefully vet-
ting potential projects, selecting the appropriate risk sharing
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model, and preparing a structured financial plan is paramount to
project success.

In Oklahoma, the Gilcrease Expressway was part of the original
Tulsa region expressway master plan created more than 50 years
ago, including a segment to serve west and north Tulsa. Some de-
velopment work has progressed over the years funded with very
limited traditional Federal, State, and local revenue streams.

Completing this $300 million, 5 mile leg of the Expressway be-
tween Interstate 44 and US Highway 412 with a bridge over the
Arkansas River is vital to providing access for businesses and eco-
nomic activity in the region and to provide a reliever route for
growing congestion concerns for travel into downtown Tulsa.

After many years of discussion, the Oklahoma Turnpike Author-
ity, the city of Tulsa, Tulsa County, the Indian Nations Council of
Governments, the Oklahoma Department of Transportation, and
the Federal Highway Administration have crafted an innovative
partnership.

The Oklahoma Turnpike Authority will leverage the investment
and work that has been accomplished to construct the Gilcrease
Expressway segment as a federalized toll facility. It is anticipated
that OTA will develop a process to solicit interest from potential
third party contractors and investors in a delimited public-private
partnership.

The proposed partnership will share only in the cost of construc-
tion which will be partially offset with a defined cash contribution
from the OTA and from the sale of GARVEE bonds.

While many variables with the Gilcrease project are yet to be
solved, it is evident that a variety of funding and financing meth-
odologies can be combined and leveraged to successfully and quick-
ly deliver transportation improvement projects that might not be fi-
nancially viable otherwise.

Innovation to address well defined transportation system needs,
and in turn generate a user specific revenue stream in order to fi-
nance or partially finance construction, operation, and maintenance
should be enhanced in the Federal program and should not be un-
necessarily restricted.

In conclusion, any proposed Federal infrastructure initiative
seeking to attract private sector investment must be flexible
enough to equitably accommodate potential projects in all stages of
completion and in all types and sizes, not just mega-projects. Like-
wise, State and national tolling strategies should be supported and
enhanced for the future.

Mr. Chairman and members, thank you again for the opportunity
to visit with you today, and I will be happy to try and answer any
questions you may have.

[The prepared statement of Mr. Gatz follows:]
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Thank you, Chairman Inhofe, Ranking Member Cardin and members of the
Subcommittee, for the opportunity to testify related to identifying innovative ways to
leverage available resources to fund and finance transportation infrastructure. We
appreciate the critical charge and important work of the Subcommittee and encourage all
possible consideration for options to improve our national transportation infrastructure.

My name is Tim Gatz and | serve as the Executive Director for the Oklahoma
Turnpike Authority. | have been involved in planning, constructing and maintaining
Oklahoma's transportation system and infrastructure at many different responsibility
levels since 1990,

Today, | want to emphasize several points —

The conditional deficiencies of a long underfunded national transportation system
cannot be resolved by the States alone and requires an increasing and congressionally
influenced federal investment level combined with a long term national transportation
network improvement strategy.

The focused investment of federal resources is necessary, but should in no way
be restricted from use as leverage for financing opportunities and private sector
partnerships.

With the advancements in tolling technologies and equipment along with toll tag
interoperability efforts by tolling authorities across the country, tolling should be clearly
recognized as a viable, long term and sustainable transportation revenue mechanism to
address critical national transportation system needs and the deployment of toll-
supported infrastructure investments should be included in any national transportation
system investment strategy.

The Oklahoma Perspective

The Okiahoma Turnpike Authority was legislatively created as an instrumentality
of the State of Oklahoma in 1947 to construct a modern transportation link between
Okiahoma City and Tulsa. At the time, Oklahoma was blessed to be on the route of the
Mother Road, U.S. Route 68, which entered the northeast corner of the state at Miami
and crossed the state serving Tulsa and Oklahoma City before exiting at Erick on our
west border with Texas.

After World War Il Route 66, as the only national transportation link between Hllinois
and California, became increasingly congested, dangerous and concerning for
Oklahomans and no tax supported resources were available to address the developing
deficiencies. The 87 mile long Turner Turnpike was completed in 1953 as a safe, modern,
high speed toll road three years prior to President Eisenhower signing the Federal-Aid
Highway Act ushering in the Interstate era. Today, the more than 270 miles of the Turner,
the Will Rogers and the H.E. Bailey Turnpikes carry the Interstate 44 shield and are part
of a combined toll network of 605 miles. Oklahoma has utilized a balanced and
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responsible investment strategy including tax supported and toll supported highways to
meet the transportation needs of our citizens.

The Need for Continued Federal Investment in Transportation Infrastructure

New innovation is necessary to address the increasing transportation challenges
ahead and states should not be left to bear the financial burden of a national
transportation system by ourselves. The resolution of our on-going national transportation
funding crisis and the crafting of new, more effective project and program delivery
protocols must be jointly developed in a renewed State and Federal partnership. Such a
partnership must be based on the trust and alliance between state and local leaders and
their congressional members along with the clear, mutual understanding of the critical
and growing needs of infrastructure.

Long term, consistent federal funding remains vitally important to the development
and delivery of transportation improvement projects. States must be able to anticipate
the availability of resources in order to properly plan, design and construct projects.
States constantly inspect our transportation infrastructure and collect and analyze a wide
variety of data in order to assess the operational and conditional status of our highways.
The care, preventative maintenance, reconstruction and expansion of the transportation
system are predicated on recognized and documented critical needs and our clear
understanding of long term resource availability factors heavily into our investment
decision making.

This understanding of Oklahoma’s transportation needs affords us with a multi-
faceted transportation improvement program that is fiscally constrained, tangible,
explainable and extremely easy to discuss with transportation professionals, elected
officials and the public.

Increasing Private Sector Investments and Enhancing Financing Options

For the most part, the federal interstate and national highway system has been
predominantly constructed and operated on a publicly financed basis with the majority of
projects designed, operated and maintained by public sector transportation agencies.
However, nothing in federal transportation law should inhibit or restrict the way a state is
allowed to fund and finance the transportation improvement projects and transportation
facilities of today. Every available option should be given full, careful and complete
consideration. In a time of such funding uncertainty, states should be empowered to look
outside the federal government for desperately needed transportation investment dollars.

In 1956, the Federal-Aid Highway Act included a general prohibition on tolling on
the interstates and other federally assisted highways. Even today, this prohibition
remains largely in effect with tolling allowed only under very specific circumstances.
However and conversely, public / private partnerships (3Ps) and other debt financing
options are being encouraged as effective and widely accepted financing options. In this
discussion, it is important to recognize that technological advancements are rapidly
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enhancing multi-state toll tag interoperability and a national toll tag is no longer out of
reach. Simple tolling can be a very flexible and effective revenue component in a bold,
new national transportation strategy and is the purest representation of an equitable user
fee.

That being said, the difference between identifying new near and long term
sources of transportation revenue and simply creating new ways to incur debt must also
be acknowledged. Public / Private partnerships and innovative financing options will not
work in every case and should not be held as the federal government’s best or only
solution to stemming the further deterioration and operational deficiency of the entirety of
our national transportation system.

Balancing Revenue Risk in Public Private Partnerships

While Oklahoma has not engaged in a transportation related public private
partnership in the current definition, we have long employed a business model where
bond holders finance turnpike improvements and the public’s use of the facilities provides
for a reasonable return on investment over time. Nonetheless, we have been both
watchful and mindful of the continuing development of modern 3P project delivery
methodologies and of the mechanisms used to assess and assign risk.

Recognizing that a 3P project must have sufficient liquidity to provide an adequate
return to investors and to pay for any debt incurred, we believe carefully vetting potential
projects, selecting the appropriate risk sharing model and preparing a structured tolling
strategy is paramount to project success. Until recently, we simply had not identified a
potential project that met our expectations for private sector risk sharing while retaining
the ability to meet our performance criteria and deliver a good value to future users of the
transportation improvements.

The Gilcrease Expressway — Oklahoma's Proposed and Uniquely lLeveraged
Partnership

The Gilcrease Expressway was envisioned as part of the original Tulsa region
expressway master plan more than 50 years ago, including the long recognized need for
a segment to serve west and north Tulsa. Some engineering, environmental and right of
way acquisition work has progressed over the years funded with very limited, but
nonetheless traditional federal, state and local revenue streams. Completing this $300
million, five mile leg of the Expressway between Interstate 44 and US Highway 412 with
a bridge over the Arkansas River is vital to providing access and connections for
businesses and economic activity in the region and to provide a reliever route for growing
congestion concerns for travel into downtown Tulsa. However, no single governmental
entity is able to complete the project in the near term without partnership and innovation.

After many years of discussion between the Oklahoma Turnpike Authority (OTA),

the City of Tulsa, Tulsa County, the Indian Nations Council of Governments (INCOG], the
Oklahoma Department of Transportation (ODOT) and the Federal Highway
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Administration (FHWA), an innovative partnership has been conceived. The Oklahoma
Turnpike Authority will leverage the work that has been accomplished to date to construct
the Gilcrease Expressway segment as a federalized tolt facility. The project will consist
of a fully functional four lane divided tolled highway including a bridge over the Arkansas
River and interchanges at Interstate 44, W 51st Street S, W 41st Street S, W 21st Street
S, U8-412 and with a north terminus at West Edison Street.

The project is federalized through the previous investment of federal funds in
design services and right of way acquisition facilitated by INCOG on behalf of the City of
Tulsa. Therefore, it is not feasible to include the facility as a component of the currently
defined turnpike network and the project as described will be constructed as a federal-aid
compliant, wholly OTA owned, operated and maintained, but stand-alone toll facility.

Previously acquired right of way from ODOT, Tulsa County and the City of Tulsa
will be conveyed to OTA ownership and we will fund and complete the additional right of
way acquisitions necessary to facilitate the construction of the project. Also, the City of
Tulsa has previously contracted fo progress engineering work and OTA will assume the
remaining fee for the design contract beginning at a defined milestone and establish a
scope to complete the engineering work.

It is anticipated that OTA will develop a process to solicit interest from potential
third party contractors and investors who may wish to be a party to a delimited public-
private partnership. In general, the OTA will provide for the necessary right of way,
engineering plans, construction management, and toll operations to insure construction
and operations meet our high standards. The proposed partnership will share only the
construction risk and a portion of the long term foll revenue risk associated with and
defined by a tolling directive, The cost of construction will be partially offset with a defined
cash contribution from the OTA and from the sale of GARVEE Bonds backed by INCOG
on behalf of the City of Tulsa.

Interested third party partners will be expected to provide the remaining capital
necessary to complete the construction of the Gilcrease Expressway segment in
exchange for anticipated payments from the generated toll revenues in an amount to be
determined and over a period of time to be proposed in a subsequent competitively bid
process. OTA will provide support for the collection and remittal of the toll revenue to the
successful bidder after satisfying a defined maintenance reserve requirement. At the end
of the agreed upon toll collection payout, the continued tolling directive and maintenance
responsibility will remain with the OTA as the owner.

While many variables with the Gilcrease project are yet to be completely solved, it
is evident that a variety of funding and financing methodologies can be combined,
leveraged and utilized to successfully and quickly deliver transportation improvements
that might not be financially viable otherwise. The utilization of such methodologies in
order to fund certain, well defined transportation system needs and, in turn, generate a
user specific revenue stream in order to finance or partially finance the construction,
operation and maintenance of the facility should continue to be supported and further
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enhanced in the federal program and not be unnecessarily restricted or inhibited by
federal regulation.

In conclusion, any proposed federal infrastructure initiative seeking to attract
private sector involvement and investment must be flexible enough to equitably
accommodate potential projects in all stages of completion and in all types and sizes, not
just “mega-projects”. Likewise, state and national tofling strategies should be considered
and included in these discussions and supported and enhanced for the future.

Mr. Chairman and members, thank you again for the opportunity to visit with you
today and | will be happy to try and answer any questions you may have.
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Questions for Mr. Tim Gatz

»

Ranking Member Carper:

1. In the state of Oklahoma, are there currently barriers to the use of innovative
finance tools, including public private partnerships, and TIFIA loans?

Answer ~ While we have chosen not to utilize public private partnerships in the modern
interpretation or TIFIA loans in the past, there are no barriers that preclude the utilization of
these tools. From a public private partnership standpoint, Oklahoma has historically and
effectively engaged private bondholders to invest in and construct a leveraged system of
turnpikes to address recognized critical transportation needs where no traditional tax or fee
based transportation capital was available. These leveraged turnpike network enhancement
and expansion investments provide for near term realization and utilization of the
improvements and are then repaid over time with dedicated toll revenue.

In addition, the decision making process to utilize innovative financing / public private
partnerships is not arbitrary. State and Federal transportation revenue projections must be
carefully evaluated for the ability to support long term financing commitments. The impact
of project financing repayment and the associated reduction of available funding must be
considered in the context of the management of the transportation infrastructure as a whole.
Suitable projects that can clearly benefit from non-traditional project delivery models must
be identified and carefully vetted. Not every project is suitable for financing and public
private partnerships are not feasible without detailed repayment provisions and profit
incentives to attract interested investors.

2. To what extent are finance tools able to supplant the need for additional direct
Federal funding?

Answer — The premise that transportation financing can be utilized to supplant the need for
direct funding, either at the State or Federal level, is fundamentally flawed. Transportation
financing must be repaid over time and the revenues necessary to retire any debt incurred
must originate from the long term dedication of traditional direct funding or, when conditions
allow, through measures that generate user based revenue such as tolling.

As previously stated, financing critically needed and specific transportation improvements
certainly can be an effective tool, however, the long term impact of debt service on available
resources must be carefully assessed. State transportation professionals should have a clear
understanding of transportation needs and resource constraints and reviews of system-wide
transportation asset management plans should support financing commitments before
allocating historically limited, traditional direct funding for such purposes. A balance of
routine maintenance, longer term asset preservation and major reconstruction and expansion
is paramount to the efficient operation of transportation infrastructure and one size does not
fit all.
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Senator INHOFE. Thank you, Mr. Gatz.
Mr. Yarema, I appreciate your being here today. You are recog-
nized.

STATEMENT OF GEOFFREY S. YAREMA,
PARTNER, NOSSAMAN LLP

Mr. YAREMA. Chairman Inhofe, Ranking Member Cardin, Rank-
ing Member Carper, and members of the Committee, thank you for
inviting me to testify today.

My name is Geoff Yarema. I am a lawyer and partner at the
Nossaman law firm.

My testimony today reflects a long career advising State and re-
gional governments across the country in more than $40 billion of
infrastructure projects and in my service on the bipartisan congres-
sionally mandated National Surface Transportation Infrastructure
Financing Commission.

As our commission reported, the nation faces a crisis. Our sur-
face transportation system has deteriorated to such a degree that
our safety, economic competitiveness, and quality of life are at risk.
That view remains true today.

Thanks largely to this Committee’s action, and Mr. Chairman, to
your leadership in particular, the last two authorization bills rep-
resent real progress. There is still much work to do, however,
which is why we are all here today collectively determined to seize
the opportunity.

If we are to remain the leader of the global economy, we must
have, as Chairman Barrasso has repeatedly called for, a significant
supplement to existing Federal infrastructure spending.

Today, I would like to focus on the important question of how to
spend any newly secured discretionary funds in the most impactful
way possible. By working together, Congress and the Administra-
tion can achieve this paradigm shift through what Mayor Garcetti
has called the Infrastructure Incentives Initiative or I3.

I3 would expend new discretionary resources expressly to serve
four outcomes. First would be creating significant leverage by
incentivizing government infrastructure owners to secure and com-
mit their own revenue measures and project revenues beyond his-
torical Federal-State funding splits.

Second is assuring long term performance of new capital im-
provements by incentivizing owners to achieve life cycle cost effi-
ciencies and avoiding any further deferred maintenance.

Third is modernizing business practices by incentivizing owners
to update procurement policies to better capture the best of private
sector capabilities.

Finally would be incorporating rapidly evolving technology by
incentivizing infrastructure owners to design their spending pro-
grams to maximize innovation.

Applying these principles to the allocation of new Federal funds
would move the Federal Government away from selecting what it
deems to be the most worthy projects and move it toward spurring
its non-Federal partners to achieve better, long term infrastructure
outcomes and permanent program-wide enhancements.
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I3 can be scaled to match whatever size funding program is cre-
ated, can be adapted to all government owner infrastructure class-
es, and can be designed to benefit rural as well as urban areas.

The recent State gas tax increases in Wyoming, Iowa, Idaho, Ne-
braska, Georgia, Vermont, Tennessee, and Indiana stand alongside
Measure M in Los Angeles, Proposition 1 in Austin, Texas and
Sound Transit 3 in Seattle to demonstrate how rural and urban re-
gions alike can generate billions of self-help dollars as supple-
mental transportation investment. These results are entirely
replicable around the country with the right Federal incentives.
Funding is only part of the solution, however. We need better out-
comes from long term maintenance technology and procurement
practices.

In conclusion, I3 would have our nation be more ambitious for
the outcome of its hard fought infrastructure investment than just
to fund a federally selected basket of shiny new projects or add
more to highway apportionment.

It would expressly urge every State and city with major infra-
structure challenges to partner more aggressively in exchange for
new funding. That partnership would result in outsized program
responses with each area around the country selecting for itself
what kind of self-help leverage to commit, what projects are most
worthy of completion, and the types of procurement models to use.

The result would be a lasting paradigm shift in the Federal,
State, local, and private infrastructure partnership.

Thank you for your attention. I stand ready to assist the Com-
mittee as it pursues its legislative efforts.

[The prepared statement of Mr. Yarema follows:]



31

Testimony of Geoffrey S. Yarema
Partner, Infrastructure Practice Group, Nossaman LLP
Member, National Surface Transportation Infrastructure Financing Commission

Before the

United States Senate
Committee on Environment and Public Works
Subcommittee on Transportation and Infrastructure

Hearing on “Leveraging Federal Funding: Innovative Solutions for Infrastructure”

May 16, 2017

A. introduction

Chairman Inhofe, Ranking Member Cardin, and members of the Committee, thank you
for inviting me to testify today. My name is Geoff Yarema. | am a partner in the
Infrastructure Practice Group at the law firm, Nossaman LLP.

While the views | express here today are my own and not necessarily those of any
colleague or client of the firm, my testimony reflects a long career representing units of
state and regional governments across the country, all struggling to solve their mobility
challenges in a period of ever-shrinking federal gas tax revenues. In that capacity, |
have had the honor of advising on the wide array of innovative approaches to deliver
and finance large transportation projects that minimize reliance on federal funding.

| have also had the privilege to serve on the National Surface Transportation
Infrastructure Financing Commission, which carried out a bipartisan, Congressional
mandate under SAFETEA-LU. The Commission’s final report recommended numerous
approaches to addressing the major deficits affecting passenger and freight mobility in
the United States.

As our Commission reported at the time, “The nation faces a crisis. Our surface
transportation system has deteriorated to such a degree that our safety, economic
competitiveness and quality of life are at risk.” That view remains true today.

Thanks largely to this Committee’s action and, Mr. Chairman, to your leadership in
particular, the last two authorization bills ~ MAP 21 and the FAST Act — represent real
progress. There is still much work to do, however, which is why we are all here,
collectively determined to seize the opportunity.

If we are to remain the leader of the global economy, we must have, as Chairman
Barrasso has repeatedly noted, a significant supplement to existing federal
infrastructure funding. How much that supplement should be and how it is to be paid for
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are critically important questions | will leave to other witnesses or another time to
address. Whatever the size of the new program, however, it will almost certainly fall far
short of what we need to clear our infrastructure backlog, defined by the major deficits in
our state of good repair and the sheer expense of needed capacity expansions.

Instead, | would like to focus today on the equally important question of how to spend
new discretionary funds in the most impactful way possible. Can we do it in a way that
recognizes this historic opportunity and achieves a more lasting impact than can be
reached either through arbitrary federal selection of “shovel ready” projects or by
providing a marginal increase to existing transportation programs? | respectfully
suggest the answer is yes.

By working together, Congress and the Administration can achieve this paradigm shift
through what | call the Infrastructure Incentives Initiatives, or “/-3.”

B. Infrastructure Incentives Initiative
-3 would expend new discretionary resources expressly to spur the following outcomes:

« Creating significant leverage by incentivizing infrastructure owners to secure
and commit their own revenue measures, bond programs and project revenues well
beyond traditional federal-state funding splits.

» Assuring long term performance of all new capital improvements by
incentivizing infrastructure owners to avoid future deferred maintenance and to instead
capture lifecycle cost efficiencies through outcome-based specifications and strong
funding commitments.

« Modernizing business practices by incentivizing infrastructure owners to
update outmoded procurement policies and project delivery approaches to better reflect
21% Century models, including public-private partnerships (“P3s”), and to capture the
best of private sector capabilities.

» Incorporating new and rapidly evolving technology by incentivizing
infrastructure owners to design their capital spending programs in ways that maximize
the benefits of innovation, including autonomous and connected mobility.

Applying these principles to the allocation of new federal funds would move the federal
government away from selecting specific projects. Instead, the federal role would be to
use its resources expressly to spur its non-federal partners to achieve better long term

infrastructure outcomes and program-wide enhancements.

-3 will work effectively to provide the necessary support and incentives to deliver
needed highway reconstruction, transit capacity and freight and supply chain
improvements not just in urban areas, but in rural areas as well. 1t can be scaled to
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match whatever size funding program is created and can be adapted to other
government-owned infrastructure classes, not just transportation.

C. Digging Deeper
So how would /-3 work in practice?

The federal government would use new funds to create a discretionary program that
rewards and assists non-federal project sponsors in achieving the four outcomes
identified above.

These new funds would be allocated towards programs of projects, not individual
projects. Each project sponsor would demonstrate in their applications how they
planned to achieve these four outcomes and the specific steps they planned to take to
make these outcomes a reality. For programs of projects that received funding, the
funding would be contingent upon the project sponsor achieving the progress
benchmarks outlined in their application.

To maximize the impact of this approach, federal discretionary funds should be paid out
over a period of years, smoothing federal budgetary impacts, laying the foundation to
attract non-federal investment and allowing for project sponsors to allocate resources
optimally instead of artificially advancing the most “shovel-ready” projects.

Using this approach, project sponsors could use the funding commitments as
instruments to borrow against, further leveraging limited non-federal funds to achieve
outsized results.

D. Rural and Urban Areas

1-3 can and should be implemented to incentivize outcomes for the benefit, not just of
urban areas, but for the rural areas as well. The degree of funding leverage might be
different than what's achievable in urban areas, but /-3 can be designed specifically to
incentivize the tough political decisions inherent in “self-help” revenue decisions in less
populated but interstate highway-intensive regions.

The state gas tax increases Wyoming, idaho, Nebraska, Georgia, Vermont, Tennessee,
and Indiana have ali recently implemented to supplement existing federal funding
provide models that other states should emulate. Along with such efforts as Measure M
in Los Angeles, California, Proposition 1 in Austin, Texas, the transportation ballot
initiative in Charleston, South Carolina and Sound Transit 3 in Seattle, Washington,
these “self-help” actions demonstrate how state and regional governments can generate
billions of doliars of supplemental transportation investment — results that are entirely
replicable around the country with the right incentives.

Funding is only part of the solution, however. /-3 would build on the progress rural
states have already made to leverage additional infrastructure funds by incentivizing the
other three outcomes as well.
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While /-3 would incentivize the use of the right business tool in the project delivery
toolbox for each project, one of those fools could be P3s. | believe that there is a
general misunderstanding about the potential value of P3s in rural areas, however.

There are two primary types of P3s ~ those that require a revenue steam, such as a toll
road, and those that do not. The latter type of P3, known as an availability or
performance payment P3, is the most common type in the market today. it requires no
project revenues and presents a different value proposition than the conventional
contracting approach of telling a contractor not just what to do but how to do it, and then
compensating the contractor for construction progress, without warranty for the resuiting
product, in most cases.

A performance payment P3, by contrast, compensates the contractor only for
infrastructure performance. Akin to a supercharged warranty, government parties to
these transactions generally make no payments until the contractor completes the
project and the government owner accepts the work. Upon acceptance, the
government owner commences making maximum “performance payments” on a level
basis through the P3 contract life. Payments are subject to adjustment downward to the
extent the infrastructure underperforms on any number of issues, including quality,
safety, or availability. At the end of the life of the contract, the contractor is required to
hand back the infrastructure asset in accordance with a predetermined condition.

This tool ensures that the companies that design and build a project are on the hook for
the long term performance of the infrastructure, are required to take lifecycle cost into
account in bidding on the project and are rewarded for innovative delivery solutions.

| respectfully suggest these outcomes are just as valuable in the rural setting as they
are in the urban contracting environment.

F. Complementary Reforms
For maximum effect, /-3 should be coupled with the following complementary policies:

+ Make impactful changes to federal environmental review and permitting
processes that have unduly limited and delayed the delivery of needed infrastructure.
This effort should include reshaping the role of the Council on Environmental Quality
and should achieve greater consistency and predictability in environmental review and
permitting processes.

* Increase the size of the TIFIA program to meet all projected eligible demand and
significantly reform the program to improve efficient administration and borrowing
flexibility.

« Remove the cap on private activity bonds for transportation and authorize private
activity bonds for other classes to better enable private investment in publicly-owned
and privately-managed infrastructure.
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+ Update long out-dated federal tax incentives to encourage at-risk equity and debt
capital investment in publicly-available infrastructure projects.

« Empower state and regional governments to make their own highway tolling
decisions, which are currently under undue and unneeded federal restrictions.

* Reduce federal procurement and contract oversight burdens on state and
regional governments, relying instead on well-established owner practices and
capabilities to self-certify performance and avoiding regulatory inefficiencies and
redundancies.

G. Conclusion

I-3 would have our Nation be more ambitious for the outcome of its hard fought
infrastructure investment than just to fund a federally-selected basket of shiny new
projects. It would expressly urge every state and city with major infrastructure
challenges to partner more aggressively with the federal government in exchange for
new funding. That partnership would result in outsized program responses, with each
area around the country selecting for itself, in accordance with its own unique
programmatic and project-driven needs, what kind of “self-help” leverage to commit and
what projects are most worthy of completion.

At the same time, /-3 would spur state and regional owners to make commitments to
new and future technology, private sector innovation, modern business models and
lifecycle cost performance.

Thank you for your kind attention. | stand ready to assist the Committee as it pursues
its legislative efforts.
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Senate Environment and Public Works Committee
Subcommittee on Transportation & Infrastructure
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Questions for Mr. Geoffrey Yarema

Ranking Member Carper:

1. How should Congress ensure that public agencies have the technical capacity to negotiate
and administer the use of innovative finance tools and uphold their fiduciary duty to the
taxpayer?

The technical ability of public agencies 10 use the project delivery tool that provides the most
efficient use of public funds is a critical element to the modernization of U.S. infrastructure.
Many public agencies have rnot used innovative project delivery methods, incorporating best
practices. As a result, ensuring that federal infrastructure legislation provides resources to raise
the technical capacity of these agencies so that all of the project delivery tools in the toolbox can
be used is an absolute necessity.

The FAST Act recognized this challenge and took a first step 1o improve the techwical capacity of
public agencies by authorizing the Regional Infrastructure Accelerator Demonstration Program
in Section 1441. Unfortunately, this program has not received appropriations to date.

Much more needs to and can be done. Any new federal funds Congress authorizes should
incentivize public agencies to modernize their business practices, to reward agencies that update
outmoded procurement policies and project delivery approaches, to evaluate projects based on
the method of delivery that provides the greatest value to the public. It would be wise to ensure
they have sufficient resources to support the technical capacity these tasks will require.

2. Do you believe that the changes made in the FAST Act to create an innovative finance
bureau at USDOT will help improve the ability of public agencies to use public private
partnerships effectively?

To date, the Federal Highway Administration and the Federal Transit Administration have both
provided background resources to project sponsors on key issues arising with the effective usage
of public-private partnerships. The innovative finance bureau continues and expands upon that
Junction. It does not, and indeed cannot, provide the degree of resources that an agency charged
with procuring public private partnerships will need at the transactional level. 1t is critical that
state and regional agencies secure and deploy the financial, technical and legal skills needed io
ensure they optimize the value public private partnerships can offer to the taxpayer. The federal
government can and should provide funding for such functions, but cannot provide the services
themselves.
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Congress should be vigilant in overseeing the efforts of this new office, however. While the
congressional intent in creating the bureau is exactly in line with what project sponsors need,
there is always the risk that a new administrative office will merely vesult in increased
bureaucracy. Congress should ensure that the bureau functions as a nimble, responsive resource
Jor project sponsors, not a new source of regulation.

Senator Boozman:

3. Mr. Yarema — It has become apparent that modernization and expansion of America’s
infrastructure system is not an option, but a necessity. If we do not act, the United States
will no longer remain a global economic leader, and will be unable to retain our current
standard of living.

How can the federal government give states and the private sector, the tools necessary to
get these important infrastructure projects funded?

In addition to the four outcomes achievable through the Infrastructure Incentives Initiative (I-3)
outlined in my testimony, there are a number of complementary measures that Congress should
adopt, each of which will demonstrably assist project sponsors to deliver needed infrastructure
efficiently:

*  Make impactful changes to federal environmental review and permitting processes that have
unduly limited and delayed the delivery of needed infrastructure. This effort should include
reshaping the role of the Council on Environmental Quality and should achieve greater
consistency and predictability in environmental review and permitting processes.

o Increase the size of the TIFIA program to meet annually all projected eligible demand and
significantly reform the program to improve efficient administration and borrowing

Nexibility.

*  Remove the cap on private activity bonds to enable private investment in publicly-owned and
privately managed infrastructure to maintain the efficiency of tax exempt borrowing.

+  Create additional federal tax incentives to encourage at-risk equity and debt capital
investment in publicly-available infrastructure projects (e.g., tax credits for P3 contractors;
simplified and accelerated depreciation for P3 contractors’ at-risk investment; and tax-free
treatment of public agencies’ compensatory payments to private parties for land and other
assets acquired in infrastructure projects).

*  Empower state and regional governments to make tolling decisions for highways, currently
under undue and unneeded federal restrictions.

»  Relax federal restrictions on the ability of infrastructure owners to make hiring decisions.
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Reduce federal procurement and contract oversight burdens on state and regional
governments, relying instead on well-established owner practices and capabilities to self-
certify performance and avoiding regulatory inefficiencies and redundancies.
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Senator INHOFE. Thank you, Mr. Yarema.
Mr. DeGood.

STATEMENT OF KEVIN DEGOOD, DIRECTOR, INFRASTRUC-
TURE POLICY, CENTER FOR AMERICAN PROGRESS

Mr. DEGoOD. Thank you, Chairman Inhofe, Ranking Member
Cardin, and members of the Committee, for inviting me to testify.
It is an honor to contribute to this Committee’s work.

Transportation infrastructure is essential to our economy and
local communities. Unfortunately, public investment has not kept
pace with overall needs. As a result, the United States faces a well
documented infrastructure backlog.

Throughout the presidential campaign, Donald Trump repeatedly
vowed to spend $1 trillion to rebuild America’s infrastructure. Un-
fortunately, this promise has given way to a call for State and local
governments to “maximize leverage” through public-private part-
nerships, or P3s.

At their core, public-private partnerships are an alternative
method of procurement. Importantly, P3s are not a means of clos-
ing the infrastructure gap. The binding constraint facing State and
local governments is insufficient tax revenue, not a lack of access
to financing. Let me say that again. The binding constraint facing
State and local governments is insufficient tax revenue. Public-pri-
vate partnerships and tax credits do not solve this problem.

Instead, the true value of P3s is risk transference. Unlike tradi-
tional procurement models, P3 allow the State to draft a contract
that shifts the responsibility for delivering a large, complex project
on time and on budget to a private entity.

This transference does not come cheaply as the private compa-
nies rightly demand a premium price for assuming the project
risks. Proponents of P3s talk about the need to get private capital
“off the sidelines.” This assumes project sponsors face capital scar-
city. This is simply wrong.

The municipal bond market is robust with more than $3.8 trillion
in outstanding issuances and a strong appetite for new offerings.
Additionally, the TIFIA Loan Program, run by USDOT, offers flexi-
ble, low cost financing to project sponsors.

The current interest rate on municipal bonds with an AAA rating
over 30 years is only 3 percent. By comparison, equity investors
look for annual returns of between 10 and 15 percent. This raises
costs significantly.

For instance, the financing charge on $100 million of municipal
debt at 3 percent over 30 years is just $90 million. Over the same
period, $100 million in private equity capital at 15 percent has a
finance charge of $450 million.

Even factoring in the Trump administration’s plan to offer inves-
tors tax credits, equity capital is still vastly more expensive than
municipal debt.

Additionally, P3s have very limited applicability. The average
cost of highway P3s with a TIFIA loan and equity capital is $1.28
billion. However, maintenance and incremental expansion projects
represent the majority of the infrastructure needed across the
country.
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For example, for the 1,657 highway projects included in the State
of Ohio’s transportation program, only two have a cost of over $1
billion and another six a cost of more than $200 million. The aver-
age project cost in Ohio is just $9 million.

The lesson is that outside of urban mega-projects, public-private
partnerships have little value. For rural communities, small towns,
and economically struggling urban areas, an infrastructure plan
based on tax credits is the same as no plan at all.

Wall Street is eager to see more P3s. A 2015 report by UBS sums
up the attraction. “The high barriers to entry and the monopoly
like characteristics of typical infrastructure assets mean their fi-
nancial performance should not be as sensitive to the economic
cycle as many other asset classes.”

In other words, highways behave like a utility but without price
regulations. Even this is often not sufficient to defend against fu-
ture competition; many private firms push for non-compete clauses.
These contractual provisions are intended to keep the private firm
financially whole.

A non-compete clause often includes a specific list of parallel fa-
cilities that the State may not expand or otherwise improve. If the
State chooses to make improvements to a listed facility, it must
provide a payment to compensate the private firm for their esti-
mated loss revenue.

These provisions are deeply problematic as they offer private
firms a degree of guaranteed profitability that does not exist any-
where else in the marketplace.

Finally, in recent weeks, the Trump administration has pushed
for “asset recycling.” This is a new term of art for brownfield lease
transactions. In a typical lease deal, a State or local government
receives an up front payment from a private firm. In return, that
firm has the right to collect a stream of user fee revenues over the
life of the agreement.

These deals are presented as a source of new revenue. In reality,
they are an expensive loan that comes with contract terms often
harmful to the public. For example, in 2008 the city of Chicago
leased its parking meters for 75 years in exchange for an up front
payment of $1.15 billion or 20 percent of its 2008 budget.

As result, the city is substantially constrained in how it may
manage its roadways, including making it more difficult to make
improvements to public transportation service. If the city had sim-
ply issued municipal debt to generate these funds, residents would
face lower parking fees, and the city would have the freedom to
grow and change without the contractual limitations.

This deal, like other asset leases, was a cash grab under the
guise of innovation that the public must live with for many decades
to come.

In conclusion, there are no shortcuts to rebuilding America’s in-
frastructure. The Federal Government needs to provide direct fund-
ing to State and local project sponsors. Furthermore, these funds
should be targeted to those communities facing the greatest need
and the highest level of economic hardship.

Thank you again for the opportunity to address this Committee.

[The prepared statement of Mr. DeGood follows:]
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Thank you, Chairman Inhofe, Ranking Member Cardin, and members of the committee, for inviting me to
testify on how the federal government can help build 21st-century infrastructure. It’s an honor and a
privilege to contribute to this committee’s work.

Transportation infrastructure facilitates the efficient production of goods and services and allows families
to safely and affordably access jobs, education, and health care, among other services. Unfortunately,
public investment has not kept pace with overall needs. As a result, the United States faces a well-
documented infrastructure backlog.

Throughout the presidential campaign, Donald Trump repeatedly vowed to spend $1 trillion to rebuild
America’s crumbling infrastructure. Unfortunately, this promise has given way to a call for state and local
governments to “maximize leverage” through public-private partnerships, or P3s.! To facititate more of
these transactions, the campaign released a plan that calls for Congress to authorize a pool of tax credits
for equity investors that participate in U.S. infrastructure deals. If enacted, the tax credit plan would leave
the vast majority of communities and projects behind while increasing the deficit.

At their core, public-private partnerships are an alternative method of procurement. Importantly, P3s are
not a means of closing the infrastructure gap. The binding constraint facing state and local governments is
insufficient tax revenue, not a lack of access to financing. Let me say that again. The binding constraint
facing state and local governments is insufficient tax revenue. Public-private partnerships and tax credits
do not solve this problem. A 2015 report by the U.S. Department of the Treasury clearly states the issue:

All infrastructure investments ultimately depend on either user fees, government tax
revenues, or a combination of both. ... Therefore, community and political support for
greater investment of government tax revenues or the imposition of user fees is critical to
expanding investment in our nation’s public infrastructure.?

Instead, the true value of public-private partnerships is risk transference. Unlike traditional design-bid-
build procurement models, P3s allow the state to draft a contract that shifts the responsibility for
delivering a facility on time and on budget to a private entity. This risk transference does not come
cheaply. Private companies rightly demand a premium price for assuming the risks associated with
delivering major infrastructure projects. Returns on equity capital often serve as the mechanism by which
the private firm secures this premium. The challenge for the public sector is negotiating the appropriate
risk-adjusted price. Again, none of these considerations apply if a project sponsor does not have the
funding to repay project financing or the political will to face angry constituents unhappy about the
prospect of paying tolls or other user fees.

1333 H Street NW, 10th Floor // Washington, D.C., 20005 americanprogress.org // 202.682.1611
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Proponents of P3s often talk about the need to get private capital “off the sidelines.”® Implicit in these
statements is the idea that project sponsors face capital scarcity. This is fundamentally wrong. The
municipal bond market is robust with more than $3.8 trillion in outstanding issuances and a strong
appetite for new offerings.* Additionally, the Transportation Infrastructure Finance and Innovation Act
(TIFIA) loan program run by the U.S. Department of Transportation offers flexible, low-cost financing
that may be tailored to match expected project revenues. The TIFIA program offers credit at a pass-
through rate to a treasury security of equivalent maturity. As Treasury notes are considered the global
risk-free rate for borrowing, project sponsors are often able to secure financing on terms even more
favorable than the municipal bond market.

The current interest rate on a municipal bond with a 30-year maturity and 2 AAA rating is only 3 percent.’
By comparison, equity investors ook for annual returns of between 10 percent and 15 percent, depending
on the characteristics of the deal. The spread in rates adds up quickly. For instance, the finance charge on
$100 million of municipal debt at 3 percent over 30 years is $90 million. Over the same period, $100
million in private equity capital at 15 percent has a finance charge of $450 miilion.

The effect of the tax credit plan put forward by the Trump administration would be to lower the cost of
equity capital by perhaps 25 percent. Even factoring in this reduction, equity capital is still vastly more
expensive than municipal debt. More importantly, there is little indication that investors want tax credits.
Equity investors want their capital in deals earning large returns. Receiving 82 cents on the dollar back in
the form of a tax credit, as proposed by the Trump administration, undermines the very purpose of
investing.

Putting aside the impact of tax credits, public-private partnerships have a very limited applicability. The
average total cost of highway P3s with a TIFIA loan and equity capital is $1.28 billion.® In surface
transportation, the potential procurement efficiencies from public-private partnerships are limited to
megaprojects. However, the vast bulk of infrastructure needs around the country are smaller maintenance
and incremental expansion projects. For example, of the 1,657 highway projects included in Ohio’s
Statewide Transportation Improvement Program, only two have a total cost of more than $1 billion and
six a total cost of more than $200 million.” These projects represent less than half of 1 percent of Ohio’s
total. The average project cost is $9.2 million.?

The lesson is that outside of urban mega projects, public-private partnerships have little value. For rural
communities, small towns, and economically struggling urban areas, an infrastructure plan based on tax
credits is the same as no plan at all.

Investor demand and noncompete clauses

Wall Street is eager to see an expansion of public-private partnerships in the United States. Ina 2015
report, UBS summed up the value proposition succinctly: “The high barriers to entry and the monopoly-
like characteristics of typical infrastructure assets mean their financial performance should not be as
sensitive to the economic cycle as many other asset classes.”

In other words, highways behave like a utility but without price regulations. This characteristic means that
a concessionaire—the private firm or consortium that won the P3 bid—can extract monopoly rents from
users that are less susceptible to normal business cycles or competition over time. Yet even this is often
not sufficient. To defend against future competition, many private firms push for noncompete clauses
within their P3 contracts.
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These contract provisions are intended to keep a concessionaire financially whole. A noncompete clause
often includes a specific list of parallel facilities that the state may not expand or otherwise improve, If
the state chooses to make improvements to a listed facility, it must provide a payment to compensate the
concessionaire for their estimated lost revenue.

These provisions are troubling on two levels. First, they allow one mayoral or gubernatorial
administration to sign a contract that binds the decision-making and investment choices of future
administrations for many decades. Second, they offer private firms a degree of guaranteed profitability
that exists nowhere else in the marketplace.

Asset recycling

In recent weeks, members of the Trump administration have started pushing the concept of asset
recycling.'” Make no mistake—this is a new term of art for brownfield lease transactions. In a typical
lease deal, a state or local government receives an upfront payment from a private concessionaire. In
return, the concessionaire obtains the right to collect a stream of user fee revenues over the life of the
agreement. These agreements are presented to the public as a source of revenue. In reality, the money the
state receives is simply an expensive loan that often comes with contract terms harmful to the public.

For example, in 2008, the city of Chicago leased its parking meters for 75 years in exchange for an
upfront payment of $1.15 billion."! While this may sound like a significant amount, the payment
represented just 20 percent of the city’s 2008 budget.'> And while these funds have all been spent, city
residents and planners must live with the terms of this deal for another six and a half decades. Under the
terms of the deal, the city is substantially constrained in how it may manage its roadways, including
making it more difficult to make improvements to transit service. Although the winning concessionaire
has not released its return on investment target, it seems fair to assume that it’s substantially higher than
interest rates on municipal bonds, which currently stand at 3 percent.”* If the city had simply issued debt
to generate these funds, residents would face lower parking fees, and the city would have the freedom to
grow and change over time without the limitations imposed by this deal.

Similarly, in 2006, the state of Indiana agreed to lease its toll road for 75 years for an upfront payment of
$3.8 billion.!* After years of travel demand that failed to meet expectations, the concessionaire declared
bankruptey. On the surface, this suggests that the state of Indiana struck an exceptionally good deal since
the winning firm clearly overpaid for the toll road. This interpretation misses a more fundamental point.
Namely, that neither the state nor the concessionaire had any real idea what future travel demand would
be. Both sides essentially guessed and settled on a price that reflected this guess. However, it’s not hard to
imagine the counterfactual. If the Great Recession had not occurred and travel demand exceeded
expectations, then the concessionaire would have walked away with a huge windfall at taxpayers’
expense. This begs the question: Do we want our elected officials gambling with public assets? The clear
answer is no.

In neither the Chicago parking meter nor the Indiana Toll Road example did the private concessionaire
provide any service that could not have been performed through traditional procurement or municipal
financing. These deals were cash grabs under the guise of innovation that the public must live with for
many decades to come.
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Conclusion

There are no shortcuts to rebuilding America’s aging infrastructure. The time has come for the federal
government to serve as a strong partner by providing direct funding to state and local project sponsors.

These funds should be targeted to those communities facing the greatest need and the highest level of
economic hardship. Furthermore, federal funds must address the threats presented by global climate
change. Grant recipients should be required to build resilient facilities that account for higher
temperatures and the increased threat of flooding and other weather extremes. Finally, Congress should
require grant recipients to base their project selection decisions on long-range plans that account for the
most up-to-date climate modeling.

Thank you again for the opportunity to address the committee.

1333 H Street NW, 10th Floor // Washington, D.C., 20005 americanprogress.org // 202.682.1611



45

Center for American Progress
americ ANDFOZIess. oy

Endnotes

1 Office of Management and Budget, America First: A Budget Blueprint to Make America Great Again (White
House, 2017), available at

https://www.whitehouse.gov/sites/whitehouse.gov/filesfomb/budget/fy2018/2018 blueprint.pdf.

2 Office of Economic Policy, Expanding the Market for Infrastructure Public-Private Partnerships: Alternative Risk
and Profit Sharing Approaches to Align Sponsor and Investor Interests {U.S. Department of the Treasury, 2015),
available at
hitps://www.treasury.gov/connect/blog/Documents/Treasury%20infrastructure%20White%20Paper%20042215.p
df.

3 Melanie Zanona, “Chao commits to multiple funding tools for Trump's infrastructure plan,” The Hill, January 11,
2017, available at hitp://thehill.com/policy/transportation/313814-chao-commits-to-multiple-funding-tools-for-
trumps-infrastructure-plan.

 Securities Industry and Financial Markets Association, “Issuance in the U.S. Bond Markets: USD Billions,” available

at http://www.sifma.org/uploadedFiles/Research/Statistics/StatisticsFiles/CM-US-Bond-Market-
SIFMA xIs?n=19027 (last accessed May 2017).

5 FMSBonds Inc., “Municipal Market Yields,” available at https://www.fmsbonds.com/market-vields/ {last accessed
May 2017},

6 Results based on author’s calculation from U.S. Department of Transportation Federal Highway Administration,
“Project Profiles,” available at http://www.fhwa.dot.gov/ipd/project_profiles/ (last accessed May 2017},

7 Ohxo Department of Transportation, “2016- 2019 STIP Project List as of 05/11/2017,” available at

K d o

|$t%20$TIP xisx (Iast accessed May 2017).

® Result based on author’s calculation from ibid.

5 UBS, “All you need to know: infrastructure Update 2015” (2015}, available at https://www.static-
ubs.com/global/en/asset-management/investment-solutions/infrastructure-and-private-

equity/_icr_content/par/linklist/link. 1537540391.file/bGluavIwYXRoPS9ib250ZWS0L2RhbSS1YnMVZIxvYmFsi 2Fz¢
2VOX21hbmFnZW1lbnQveGRmL2ludmVzdGLbnQteHivZHVidHMte29sdXRpb2 5z 2luZnthc3Ryd WNOdXIL WFsbC15

b3UtbmVIZC10by1rbm93tWI27Xi2aWV3LTIwMTUucGRm/infrastructure-all-vou-need-to-know-overview-
2015 pdf.

10 Mark Niquette, “Trump’s Public-Private Infrastructure Vision Rejected in Texas,” Bloomberg, May 9, 2017,
avaﬂab!e at

ln-texas
1 City of Chicago Office of Inspector General, “Report of the Inspector General's Office: Description of City's
Reserved Powers Under the Parking Meter Concession” (2012), avallable at

the-Parkmg -Meter-Concession. pdf.
12 Result based on author's calculation from tbid.; The Civic Federation, “City of Chicago FY2008 Proposed Budget:
Analysis and Recommendations” (2007), available at https://www.civicfed.org/file/4866/downioad?token=21-

MSmk5.
13 FMSBonds inc., “Municipal Market Yields.”

Y Ferrovial, “Cintra begins operating Indiana Toll Road (USA) under a 75-year concession,” Press release, June 29,
2006, available at

75:year- concessxon[

1333 H Street NW, 1th Floor // Washington, DO 20005 americanprogress.org /7 202 .682.1611



46

Senator INHOFE. Thank you, Mr. DeGood.
Secretary Layne, you are recognized.

STATEMENT OF AUBREY L. LAYNE, JR., SECRETARY OF
TRANSPORTATION, COMMONWEALTH OF VIRGINIA

Mr. LAYNE. Thank you very much, Chairman Inhofe, Ranking
Member Cardin, and other members of the Subcommittee. Thank
you for the opportunity to testify today.

My name is Aubrey Layne. I am the Secretary of Transportation
for the Commonwealth of Virginia. My testimony today will focus
on my personal experience with public-private partnerships, or P3s,
throughout my professional career.

These deals have been praised in some circles as the solution to
all our transportation problems and condemned in others as a cor-
porate giveaway. The truth is much more complex and ultimately
dependent on the nature of the project and the degree to which the
government officials understand how these deals work and how to
protect taxpayers.

I have had a 30 year business career of running large operational
companies. I have a degree in accounting and a Master’s in Busi-
ness Administration. I began my career as an auditor in the CPA
for KPMG and finished as the president of a large real estate com-
pany.

As Secretary of Transportation, I oversee seven transportation
agencies that employ more than 10,000 staff and have a combined
annual budget of over $6 billion.

The toughest issues I face today involve funding projects, not en-
gineering or environmental problems. That means I spend most of
my time on resource allocation, financing, risk assessment, and op-
erations.

Fortunately, my past experience provides me with a foundation
and knowledge for financing large scale construction deals.

Public-private partnerships are complex transactions that can
have significant implications for the public. It is important that we
all understand them. Before I get into that, I, first, want to be clear
that financing, whether public or private, helps leverage resources,
but it is not a replacement for sustainable and stable public fund-
ing.

The priority for Congress should be addressing the long term sol-
vency of the Federal Highway Trust Program, fund growth in the
program, and helping States fund our transportation needs regard-
less of mode.

In Virginia, we have relied on several guiding principles regard-
ing public-private partnerships. Our fiduciary responsibility is to
the taxpayers. We need to deliver the best results for them.

P3s are a helpful procurement tool where appropriate and when
negotiated well. Government officials should consider all options,
including public finance, before making decisions. We must ensure
competition throughout the process. We must be transparent and
accountable to the public and elected officials.

I am an unabashed capitalist and a big believer in private indus-
try. This belief is premised on true free market competition. Both
parties entering a P3 must have a full understanding of the issues
being negotiated. Unfortunately, that is not always the case.
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Our Commonwealth has long been recognized as a leader in P3s.
Since 2007 we have closed five concession deals that transfer risk
to the private sector. Collectively, these deals are worth more than
$9 billion, more than $2.5 billion coming from private equity and
approximately, $1 billion in public funds and the remaining from
privately backed debt.

In addition, we are currently negotiating a P3 contract for $1 bil-
lion in improvements right here in the I-95/I-395 corridor.

As I stated before, P3s are complex business transactions that
are unlike any transaction in which a State DOT is typically in-
volved. First, P3s are typically long in nature, long contracts. Nor-
mal transportation contracts expire when construction is done after
a limited number of years.

This provides the opportunity to evaluate outcomes, and if nec-
essary, officials can make changes. This is not true with a 50 year
P3 concession contract with a private partner. Changes can often
result in compensation to the private party. Getting these deals
wrong can be very costly.

These deals also can be some of the largest projects, as we have
heard in previous testimony. The average P3 deal in Virginia is
$1.8 billion compared with an average contract value of less than
$3 million.

For these reasons, it is imperative that decisionmakers under-
stand the fiduciary responsibility of each party involved. The pri-
vate sector is responsible to its shareholders and its investors. The
public sector needs to make sure the public’s interest is protected
and advanced. The hard part is to see where these interests lie.

In 2015 Governor McAuliffe asked me to evaluate our P3 pro-
gram. We were not getting the results we wanted. In fact, we had
some pretty tough deals that were negotiated. I found out that
these deals were not made with transparency and accountability,
so we decided to start from scratch.

What we found is the best way to protect the taxpayer is to make
sure the private sector has to compete. We do not want to give any-
thing away which means they need to beat our bottom line.

We lay out our major business terms, what we want to accom-
plish, and we develop the public option. We do not go it alone; we
have a steering committee to help us evaluate this. Then and only
then if it makes sense do we invite the public and the private sec-
tor to compete along with us. If the private sector can beat our pub-
lic option, then we enter into a P3 process.

It is important to note that we never take the public option off
the table. This has worked very well for us in Virginia with our I-
66 deal that we just did, a $3.1 billion deal. We ended up doing
it with no public subsidy and an additional $500 million paid as
a concession payment to the State up front.

This is not free money. This is how the public toll funds will be
used. This new process considers that users’ fees benefit taxpayers.

As you guys consider—as Congress considers potential infra-
structure packages, I would strongly urge members to be careful
not to create unintended consequences through new incentives for
P3s.
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Many of the concepts being considered would provide incentives
only available if a project is privately financed. This can undercut
the published negotiating position.

In closing, P3s have real promise to address certain transpor-
tation projects, but according to FHWA, there are only 42 surface
transportation projects across the country that involve private fi-
nancing and 60 percent in five States: Virginia, Texas, Florida,
California, and Colorado. Thirty-five States have never entered a
single transaction involving private financing.

I would encourage Congress to ask two questions if we consider
incentives. How will it help deliver the best deal for taxpayers and
whether it will create distortions that will hurt the public negoti-
ating position.

I have one last closing comment. I know you will hear a lot of
people say there are a lot of barriers to P3s, but I strongly dis-
agree. These are the same people who said, when we reformed our
program, that it would kill it. It turned out that just was not true.

Thank you very much for the opportunity to testify.

[The prepared statement of Mr. Layne follows:]
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Chairman Inhofe, Ranking Member Cardin and members of the Senate Environment and
Public Work’s Subcommittee on Transportation and Infrastructure, thank you for the
opportunity to provide input on the topic of innovative solutions for transportation. My
name is Aubrey L. Layne, Jr., and [ have the pleasure to serve as Secretary of Transportation
for the Commonwealth of Virginia.

My testimony today will focus mostly on the topic of public private partnerships as thisisa
major topic in the current infrastructure discussion at the federal government level. These
partnerships have been praised in some circles as the solution to all of our transportation
problems and condemned in others as a corporate give-away. The truth is much more
complex and ultimately dependent on the nature of the project and degree to which the
government officials involved understand how these deals work and their fiduciary
responsibility to taxpayers.

Prior to being appointed by Governor McAuliffe as Virginia's Secretary of Transportation, |
served former Governors Kaine and McDonnell as a member of the Commonwealth
Transportation Board for five years. [ also served on the Chesapeake Bay Bridge-Tunnel
Commission for five years, most recently as Chairman of the Board. [have had a 30-year
business career serving as President of a large retail company, and President and Principal
Broker for one of the largest privately owned multi-family real estate companies in the
Mid-Atlantic region. Ibegan my career as an auditor and certified public accountant for
KPMG after graduating from the University of Richmond with a degree in accounting. 1also
hold a master’s degree in business administration from Old Dominion University.

As Secretary of Transportation, | oversee the Commonwealth’s seven transportation
agencies - the Virginia Department of Transportation, the Department of Rail and Public
Transportation, the Virginia Port Authority, the Department of Motor Vehicles, the
Department of Aviation, the Virginia Commercial Spaceflight Authority, and the Virginia
Motor Vehicle Dealer Board. Collectively, these agencies employ more than 10,000 staff
and have a combined annual budget in excess of $6 billion.

[ am also chairman of the Commonwealth Transportation Board. This Board is responsible
for the administration, programming and allocation of funds for surface transportation
within the Commonwealth.

Many of the most pressing issues facing directors of state departments of transportation
(DOTs) today are different from those of the past. The toughest issues I face as a Secretary
of Transportation involve resource allocation, financing and risk assessment, and
operations - not engineering problems. My past experience has provided me with a
foundation and knowledge of financing large-scale, multi-decade deals.

The goal of my testimony today is to describe, in terms that can be understood by the
public and policymakers, the real world implications of public-private partnerships that
leverage private investment.
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Guiding Principles

First I want to be clear that financing, whether public or private, helps leverage funding but
is not a replacement for sustainable and stable public funding. The Virginia General
Assembly took courageous action in 2013 to enact new taxes and fees to support our
transportation program. However, this was done with the expectation that the federal
government would remain a strong and reliable partner in our efforts to improve the
nation’s transportation system. The first order of priority for Congress should be
addressing the long-term solvency and growth in the federal Highway Trust Fund.

In 2014, 1 testified before the U.S. Senate Finance Committee on the importance of the
federal transportation program. My three main points from that testimony remain true
today - (i) the federal government has and should continue to have a strong role in surface
transportation; (ii) while states are stepping up and raising revenues, they need a strong
and reliable partner in the federal government; and, (iii) we need increased multimodal
resources to address our transportation needs. I have submitted a copy of that testimony
for the record on this hearing.

The McAuliffe Administration has several guiding principles on the topic of innovative
finance and public-private partnerships that have influenced our actions over the past
three and a half years—

- Our fiduciary responsibility is to the taxpayers of the Commonwealth and as such
our actions must deliver the best results for the taxpayers;

- Public-private partnerships are a helpful procurement tool that can benefit
taxpayers, where appropriate and when negotiated well;

- Government officials should consider all options, including public finance, before
making decisions, particularly those that may last decades into the future;

- We must ensure competition throughout the process to deliver the best deal for the
taxpayer; and,

- We must be transparent and accountable to the public and elected officials
throughout the process.

[am a capitalist and a big believer in private industry. However, this belief is premised on
true, free-market competition. For competition to work, both parties entering into
partnerships must have a full understanding of the issues being negotiated and there
cannot be ulterior motives. Unfortunately that is not always the case. Politics and ideology
often times intercede in the negotiations.

If the above noted principles are followed, the public sector can realize significant benefits
through the use of public-private partnerships.
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Virginia is a leader

The Commonwealth has long been recognized as a leader in the field of transportation
public-private partnerships. Our enabling legislation, the Public-Private Transportation
Act, was enacted in 1995 and has served as a model for many other states.

Since 2007, we have closed 5 public-private partnership deals that transfer design,
construction, finance, operations and maintenance responsibilities to the private sector.
Collectively these deals are worth more than $9 billion, with more than $2.5 billion coming
from private equity, less than $1 billion in public funds, and the remaining from privately
backed debt. In addition we are currently negotiating contracts for an additional $1 billion
in public-private partnership improvements along the 1-95/1-395 corridor. Projects that
have reached commercial close in the Commonwealth include—

2007 - Pocahontas Parkway, Richmond area - $672 million total value

- $0 upfront public funding

- $172 million in private equity
- $195 million TIFIA loan

- $305 million in private debt

2008 - 1-495 Express Lanes, Northern Virginia - $2.1 billion total value

- $533 million upfront public funding

- $349 million in private equity

- $589 million TIFIA loan

- $589 million in private activity bonds
- $46 million in interest income

2011 - Downtown/Midtown Tunnels, Hampton Roads - $2.1 billion total value

- $308 million upfront public funding, at financial close
- $272 million in private equity

- $422 million TIFIA loan

- $675 million in private activity bonds

- $368 million in tell revenue during construction

- $46 million in interest income

2012 -1-95/1-395 Express Lanes, Northern Virginia - $923 million in total value

- $83 million upfront public funding

- $280 million in private equity

- $300 million TIFIA loan

- $253 million in private activity bonds
- $7 million in interest income
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2016 - 1-66 Express Lanes, Northern Virginia - $3.3 billion in total value

- $0 upfront public funding

- $1,522 million in private equity

- ~$1,800 million in debt; TIFIA and private activity bond amounts to be determined
at financial close

Public-Private Partnerships - not the typical DOT transaction

Public-private partnerships are complex business transactions and unlike any other
transaction a state DOT is typically involved. These deals last for decades instead of years.
The longer term is necessary to provide time for the private sector to recoup the hundreds
of millions of its own funds invested to build the project and repay an even larger amount
of debt, plus a profit for their efforts.

Due to the significant amount of risk the private partners are taking, the contracts contain
provisions to ensure that the private sector is held harmless if the government changes its
mind on major business terms during the life of the deal. A DOT may choose to ‘change its
mind’ after learning from an experience or because a new Governor disagrees with a
decision of his or her predecessor. These changes usually involve compensation from the
public to the private partner.

The normal citizen-government relationship may change due to the long duration of these
contracts. Most contracts expire upon completion of the construction of a project or after a
limited number of years. This provides the public with the opportunity to evaluate
outcomes and, if necessary, ask government officials for changes. This is not the same with
a 50-year concession contract with a private partner.

These deals also tend to involve some of the largest construction projects a state will ever
deliver. The average value of the public-private partnership deal in Virginia is $1.8 billion
compared with an average contract value of less than $5 million.

For these two reasons, it is imperative that the public sector understand the fiduciary
responsibility of each party involved in a deal. The private sector is responsible to its
shareholders and investors. Their goal is to make the deal as profitable as possible for the
benefit of shareholders. This is understandable from the private sectors perspective.
However, these deals involve public assets and repayment streams paid by the public. The
public sector needs to make sure the public’s interest is protected and advanced. The hard
part is to find the opportunities where both interests are aligned.
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Is a P3 the right procurement?

As I noted earlier, public-private partnership can be a useful tool to advance large-scale
projects or a package of projects. However, they are not the silver bullet to solve the bulk
of transportation needs a state faces.

The majority of work of a state DOT is akin to ‘blocking and tackling’ in football. This is not
the type of work that press conferences are held for or that the newspaper writes stories
about. But without on-going maintenance and operations the system will not work. More
than half of the Commonwealth’s surface transportation budget is dedicated to maintaining
our existing assets.

A public-private partnership requires a repayment stream, such as tolls or taxes on
adjacent property, that allows the private sector the opportunity to recoup the funds it
provided to build the transportation project. This limits the pool of potential projects for
P3s to a discrete number of projects unless a state is willing to pledge existing tax revenues
to re-pay the private sector.

Not all projects that have an associated revenue source are good candidates for a P3
procurement. Another major consideration is whether there are risks that can be
transferred to the private sector. Key risks in transportation include construction, long-
term maintenance and operations, and financing (including revenue risk).

Being a good candidate for a P3 procurement does not necessarily mean that entering into
a public-private partnership contract is in the best interest of the public. There are many
nuances in a P3 deal that ultimately determine whether it is a good deal for taxpayers.
Unfortunately we have experienced both the good and the bad in Virginia.

Virginia Experience - The Bad

In this section I will outline Virginia’s experience with the Downtown/Midtown Tunnels
project. I want to stress that the bulk of the negative outcomes resulting from this project
and its contract are the fault of the public sector, not our private partner. In most cases our
private partner lived up to their end of the bargain and delivered an important
transportation project ahead of schedule, though there have been times we have had to
hold them accountable for shortcomings. The public sector on the other hand did not do its
job well and failed to protect taxpayers.

The Hampton Roads region is located in southeast Virginia. It is a region separated by
major bodies of water - namely the Chesapeake Bay and the many branches of the
Elizabeth River. The region’s economy is driven by water based industries such as the
United States Navy, the Port of Virginia, ship building, and tourism.

There is significant congestion at the major water crossings in the region. The
Downtown/Midtown Tunnels project delivered much needed expansion of capacity in the
region - it doubled the size of the Midtown Tunnel, rehabilitated the Downtown Tunne},



55

and extended the MLK freeway for two miles completing a missing connection in the
regional highway network.

The project was delivered through a public-private partnership. Under the terms of the
deal, the private partner was responsible for designing, building, financing, operating and
maintaining the facilities for 58 years. In return they have the right to collect a fixed toll on
these facilities with rates specified in the contract.

The previous administration did not explore all of its available options to advance this
project. They believed the Commonwealth did not have enough resources to construct
large scale projects and that private financing was preferable to public financing. This
notion is flawed as the toll revenues used to repay the private partner just as easily could
have been used to repay public bonds used to build the project. This ideology put the
private sector in the driver’s seat and resulted in bad public policy outcomes for taxpayers.
There are four areas where this procurement and the resulting deal caused poor public
outcomes:

1. The toll rates are contractually fixed but were not publicly disclosed in advance of
the deal being signed. The decision to not work with the public to determine a
consensus toll rate resulted in a public outcry and significant impacts on the many
low-income individuals that live in the two cities connected by the tunnels. This
lack of transparency took away the opportunity of the elected officials and the
public to discuss whether they would have preferred to pay more money up-front
to reduce tolls or pay the proposed toll rates. Ultimately due to public outcry,
almost $275 million in additional public funds were invested to ‘buy-down’ toll
rates. Had $275 million been made available during the procurement much more
significant toll reduction would have been possible or the state would have
determined that publicly financing the project was more advantageous.

2. The tolls were imposed on the facilities in advance of any new capacity. In fact due
to rehabilitation work, existing travel lanes were closed on the Downtown Tunnel.
Many in the community felt that they were paying tolls for a worse commute.
Drivers should not have to pay a toll in advance of capacity improvements.

3. The Commonwealth failed to ensure that there were meaningful performance
standards related to toll violations in the contract. The idea was that the private
sector would ensure efficient operations because that was in their best interest.
However, when tolling started it was clear that the operator was not prepared to do
the work. They charged cars the truck toll rate. They sent toll violation notices to
the wrong customers. The Commonwealth had little recourse as the contract only
required the use of ‘good business practices’. Ultimately, Governor McAuliffe had to
use the bully pulpit for the Commonwealth to see better practices from our private
partner.
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4. The most damning aspect of this deal is a provision that requires the
Commonwealth to “compensate” our private partner if any of the other water
crossings in the region are expanded and this results in reducing their toll
collections. This was never publicly discussed and in fact many did not know it was
included in the deal until months after it was signed. In a region where congestion
is concentrated at water crossings, why would a state agree to pay a third party for
the privilege to spend its own money to widen other water crossings? To complete
this abdication of fiduciary responsibility, Virginia failed to evaluate the potential
cost implications of this provision. After the deal was signed the private sector
disclosed it valued the provision at $774 million. This provision significantly
reduced the risk taken by the private sector.

The problems with this deal are a result of the public sector not looking out for the
taxpayer. I do not blame the private sector for asking for the compensation event that
requires Virginia to pay for any diverted traffic. They were looking out for their
shareholders - that is their job.

However, I do blame the public sector for agreeing to these requests. The failure to
consider all options, ensure competition, and be transparent and accountable resulted in a
bad deal for taxpayers.

Virginia Experience - The Need for Reform

In 2014, Governor McAuliffe entered office and wanted to ensure that the Commonwealth
did not enter into any other deals like the Downtown/Midtown Tunnels P3 contract. 1-66
outside the Beltway in Northern Virginia was the next major project to be considered in
Virginia after the public outcry from the Downtown/Midtown Tunnels deal. This project
would expand [-66 to 3 general purpose lanes and 2 express lanes in each direction over a
20+ mile corridor.

That year I received an analysis outlining whether or not this project should be procured as
public-private partnership. The major underpinning of this decision was known as the
‘Value for Money’ analysis. It compared the cost of building and financing the project both
publicly and privately, and attempted to monetize the value of transferring different risks
to the private sector.

The value for money analysis found that a P3 was in the public interest as it would cost
$186 million less than publicly financing the project after taking into account the value of
transferred risks. Sounds like a P3 is the best solution, right?

As a certified public accountant I wanted to understand the basis for this determination.
After reviewing the documents and several meetings it became clear that the basis for this
determination was flawed. The analysis assumed that traffic projections and toll
collections on I-66 would be negatively off by 25% - the average variance on toll road
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revenue projections over the previous ten years. If the project was publicly financed then
taxpayers would be responsible for covering any debt service that tolls may be unable to
cover while if the project was privately financed then taxpayers would be protected as
private sector would be on the hook to cover debt service.

Our review found that if the traffic projections were off by less than 21%, then the analysis
determined publicly financing the project was in the public interest. So for the estimated
likelihood that traffic would be more than 21% off from projections, the Commonwealth
was prepared to allow the private sector to finance the project with an assumed 13.5%
return on investment.

It is not good business practice nor logical to apply the same risk profile to all projects.
Each project is different and so is its risk profile. 1-66 is the last link in a regional express
lanes network. Itis also in a region that has some of the worst congestion in the United
States. Itis not the same as express lanes in other parts of the country.

T was also told that the project would require a $900 million upfront public contribution
and could not ‘afford’ to support any transit improvements. However, this was not the
project the Commonwealth needed. I-66 after this expansion is unlikely to be widened
again for a very long time but Northern Virginia is projected to continue growing at a rapid
pace over the next 20 years. With a limited roadway footprint and continued growth, it is
my responsibility to find ways to move more people in the space available. There are two
ways to move more people - (i) encourage carpooling with express lanes to accomplish
free passage for high-occupancy vehicles and (ii) increase transit service. Building a road
without increased transit service meant not meeting our goals for moving forward with the
project.

Based on this flawed analysis it was recommended that Virginia move forward with a P3
and not consider publicly financing the project. It was clear to me that the program
needed to be reformed.

Virginia Experience - Implementing Reform

In early 2015, Governor McAuliffe directed me to re-evaluate our P3 procedures and
develop a new path forward. I delayed the start of the 1-66 P3 procurement for several
months while this work took place.

These existing processes were leading to decisions that did not make sense or deliver the
project the Commonwealth needed - so we decided to start over from scratch. We asked
ourselves four key questions:

- What are the transportation objectives we want to accomplish with this project?
- How much does this cost?

- What are the revenues available to help us pay for this?

- What are the risks associated with this project?
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We also worked in a bi-partisan fashion with our legislature to put in place new provisions
in our P3 law to improve transparency and accountability. These changes were designed to
help the public sector deliver the best deal for taxpayers. In some instances this meant
reducing flexibility in negotiating business terms. In general, flexibility is a good thing for
public-private partnership procurements, but too much can result in poor outcomes, Itis
flexibility in negotiating that allowed the compensation event for improving other water
crossings to end up in the Downtown/Midtown Tunnels deal.

Virginia developed a new public-private partnership process to help deliver better
outcomes for taxpayers. There are several key steps—

1. Establish major business terms of the deal based on what the Commonwealth
wants to accomplish.

2. Develop a public option to finance the project based on these terms, including the
amount of the upfront public contribution, if any.

3. Review the major business terms before the Virginia Transportation Public-Private
Partnership Steering Committee to receive their concurrence with the public option
and the major business terms. The Committee consists of representatives from the
Office of the Secretary of Transportation, Office of the Secretary of Finance, the
Commonwealth Transportation Board and legislative staff from the House of
Delegates and Senate of Virginia.

4. Ifthe Committee concurs, the private sector is then given the opportunity to beat
the public option.

5. Ifthe private sector submits a bid that meets the business terms and requires less
upfront public funding than the public option the Commonwealth will enter into a
P3 contract.

How did these reforms help the public?

The private sector is better at negotiating these deals than the public sector. This is notan
excuse for poor past performance by the public. Rather it is a statement of fact that needs
to be recognized. The private partners negotiate these types of deals on a regular basis
while those on the public side often have never negotiated such a deal. We recognized this
and put in place steps to increase our leverage during negotiations.

Many actions taken by politicians can undercut the public sector’s negotiating position, For
example, under the previous administration in Virginia the Governor stated that he wanted
the Route 460 project under construction before he left office and that it would be
procured as a public-private partnership. These types of statements may make good
politics but they are terrible for negotiating positions. Imagine being the public sector
negotiators in this situation. Can you really drive a hard bargain if the people on the other
side know you need to deliver a result before the Governor’s term ends? Can you really say
you are going to watk away from a bad P3 deal if the Governor has said the project will be
procured as a P37
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It is much easier to walk away from a deal if you have other alternatives to deliver a
project. That is why the McAuliffe Administration reforms ensure the public option is
always on the table to deliver the project. Governor McAuliffe also stated publicly that he
would rather have no project than a bad deal. This gave us the ability to drive a fair bargain
knowing we could walk away from the negotiating table.

We made sure the deal delivered the project the Commonwealth needed by setting the
major business terms at the outset. In this case that included $800 million, in net present
value, of transit improvements over the term of the deal. We were not going to let the
private sector tell us this was not affordable - this is a part of our project. Similarly there
are no compensation events to pay for higher than expected carpooling usage. Carpooling
will help move more people and should not be restricted.

Finally by having the public option available, we ensure competition throughout the
process. Competition is critical. No analysis can quantify the factors that may drive a
bidder. The only way to understand and evaluate these factors is through a competitive
process.

Initially many in the private sector did not react well to these changes. Lobbyists for these
companies told legislators that we were going to kill Virginia’s P3 program. As you will see
that is not how things turned out.

Virginia Experience - The Good

This reformed process was used for the I-66 outside the Beltway procurement. Under past
practices it was originally determined that the project:

- Required a $900 million to $1 billion upfront public contribution;
- Could not support transit improvements in the corridor;
- Could not provide any excess revenue for future improvements to the corridor.

The public option developed under our reformed process determined that the project:

- Required an upfront public contribution of not more than $600 million;

- Could support $800 million in transit improvements throughout the term, in net
present value;

- Could provide $350 million for future improvements to the corridor over the term,
in net present value.

Two private consortiums competed against the public sector option. Both submitted bids
that were a better deal for the taxpayers than the public option the Commonwealth could
deliver for itself. The winning partner, Express Mobility Partners, submitted the following
bid:

11
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- No upfront public contribution;
- $800 million in transit improvements throughout the term, in net present value;

- $350 million for future improvements to the corridor over the term, in net present
value; and,

- $500 million for additional improvements to be provided at financial close this
summer,

Overall this represents a $2.5 billion swing from where things started under our old
process. Under our reformed process I can stand before our legislature and citizens, and
state with confidence that we delivered the best deal for the taxpayer.

You may be thinking this is too good to be true. Without competition we would have never
realized this outcome. Why did the winning team offer a deal that was so much better than
our public option? The truth is you never know what drives someone in a competitive
environment. Did they want a strategic foothold in a new market? Did they want to keep a
competitor from having a monopoly? Are there negative interest rates in their home
currency? Do they have a higher appetite for risk?

Now in Virginia the private sector must meet or exceed the public sector terms to have the
right to enter into a P3 contract. This means a P3 deal is only signed now when we know
this is the best deal available for the taxpayers.

What is the Federal role in public-private partnerships?

Public-private partnerships at their most basic level are contractual arrangements between
the public owner of an asset and the private sector. In the United States, the owners of
assets are almost always states or local governments. This limits the federal role to
providing programs to help address barriers to P3s and resources to help public asset
owners understand these transactions better.

Over the last ten years, Virginia has attracted $2.5 billion in private equity. This amount is
more than 25% of the federal highway apportionment received by Virginia during the same
period. 1raise this issue not to say that private equity can replace public funds. It cannot.
In fact without some form of public funding or publicly subsidized financing most public-
private partnerships in the United States would not have happened. Rather I raise this
issue to note that today there are not significant financial barriers to attracting private
capital to invest in transportation projects.

The existing federal financing programs are very helpful for public-private partnerships.
All of the P3 deals in Virginia have involved TIFIA loans from the U.S. Department of
Transportation and most have involved private activity bonds. These tools can help states
negotiate better deals for the taxpayer and do not create distortions in negotiations that
only benefit a project if it is financed in a particular manner. TIFIA loans are available
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whether a project is publicly or privately financed. Private activity bonds can help level the
playing field between public and private debt used for public infrastructure.

As Congress considers potential infrastructure packages in the coming months, I would
strongly urge members to be careful not to create unintended consequences through new
incentives for public-private partnerships. I have concerns with several of the proposals |
have heard being floated for consideration. Many of these concepts would provide an
incentive that is only available if a project is financed privately. This creates distortions in
procurements that will undercut the public’s negotiating position.

Many of these incentive concepts are particularly troubling because a significant portion of
the federal incentive will end up being ‘consumed in the transaction’. That is to say the
public will not realize benefits for a significant portion of this federal spending. At the
same time, Congress will need to find $1 for each $1 in incentive provided. When the
federal Highway Trust Fund is taking in less than $40 billion but spending closer to $55
billion a year, | would hope that limited federal outlays would not be used for programs
where the public does not realize at least a dollar for dollar benefit from money spent.

One of the ideas being floated is to provide a tax credit equal to 82% of the private equity
invested in infrastructure to the private investor. The idea is that this will help attract
private equity and may help lower the cost of equity in the transaction. However, this
concept is flawed. In public-private partnerships the private consortiums create special
purpose vehicles for each project. Due to depreciation, financing costs and project ramp-
up’ periods these entities usually do not have any taxable income for a number of years
after they are created. This means that the private partners would need to sell tax credits
to other parties. Each sale would be at a discount because no one will pay a dollar to have
the same dollar then deducted from their tax liability. This would create a situation where
the federal government would bear 100% of the cost of the tax credit but only realize a
discounted benefit - likely in the 60-70% range.

Another idea that has been discussed is ‘asset recycling’. This encourages states and
localities, the asset owners, to seek private investment in their transportation projects by
awarding a bonus payment of 15-20% of the value of a project to the public asset owner if
it is privately financed. As an example, consider a situation where a state has a $2 billion
project that could be publicly financed with only $200M in upfront public funding. The
state offers the private sector the opportunity to beat the public option to determine if the
private sector can offer a better deal for their taxpayers. If an asset recycling program is
created in the United States, then in this example the private parties know that there isa
$300 million ‘bonus’ payment that can only be realized by the state if they privately finance
the project. The private sector could offer to build the project for $400 million in upfront
public funding, knowing that because of the $300 million ‘bonus’ payment from the federal
government the state would still be better off by $100 million compared to publicly
financing the project. This would be true only due to this distortion from the federal
program in the procurement even when the state pays $400 million upfront instead of
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$200 million. While the taxpayer from the state perspective and the private sector may be
better off in this example, the United States taxpayer paid an extra $200 million that did not
result in public benefits.

Concluding Thoughts

In closing, there are significant transportation needs that this country must work to
address. As state, local and federal governments work together to improve transportation
we should not assume there is a single solution to these issues nor should we close doors
on options available to assist in this effort. Financing alone cannot solve this problem, nor
can funding. Similarly states cannot do this alone - we must have a strong and reliable
federal partner.

Public-private partnerships offer real promise to help address certain transportation needs
across the United States. However, they are not for all places or all projects. We must
avoid the simplistic and easy assumption that if a project has a revenue source and risks
that can be transferred, that a P3 procurement will always be in the best interest of the
public.

Virginia's experience has shown that whether a public-private partnership deal is in the
best interest of the public is not a black and white answer. Evaluating a decades long-deal
involving hundreds of millions of dollars, if not billions, is a nuanced endeavor. States will
need knowledgeable and experienced people at the table when these deals are being
negotiated. The reformed P3 process implemented by the McAuliffe administration can
serve as a model for other states in the country.

According to FHWA, there are only 42 surface transportation projects across the country
that have involved private financing. Of these almost 60% have taken in place in just five
states - Virginia, Texas, Florida, California and Colorado. Overall 35 states have never
entered into a single transaction involving private financing. Many states would be unable
to take advantage of private financing today even if they had a project that was a good
candidate for a public-private partnership because they lack the knowledge and experience
to do so.

I would encourage members of Congress to ask those who propose a program or incentive
for public-private partnerships: (i) how it will help deliver the best deal for taxpayers and
(ii) whether it will create distortions that undercut the public’s negotiating position.

In Virginia we have found that there are plenty of opportunities for innovative finance and
public-private partnerships. Many in the private sector will spend lots of time trying to
convince policymakers that there are barriers that need to be addressed. Please remember
that these are the same people who told Governor McAuliffe and me that the reforms we
implemented in Virginia would kill our public-private partnership program. Eighteen
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months later we announced that the $3.3 billion I-66 outside the Beltway project was being
delivered with no upfront public contribution and that we would receive a concession
payment of at least $500 million at financial close.

We must remember our fiduciary responsibility to our citizens as well as those of the
private sector when considering policy changes on this topic.

Thank you for the opportunity to provide input on this matter.
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Senate Environment and Public Works Committee
Subcommittee on Transportation & Infrastructure

Hearing entitled “Leveraging Federal Funding: Innovative Solutions for Infrastructure”

May 16, 2617
Questions for Secretary Aubrey Layne

Ranking Member Carper:

1.

What was the most important reform you implemented in Virginia, and what was the
hardest part of implementing reforms to your P3 program, that others should be aware of?

While Virginia is known as a leader in public-private partnerships, we have had both
positive and negative experiences. The McAuliffe Administration worked in a bi-
partisan fashion to reform our P3 rules based on these experiences. The most important
reform in Virginia was ensuring competition throughout the process.

For all P3 procurements, Virginia now develops a public option that can be used to
publicly finance the project. The private sector is required to compete with the public
option and only if they offer a better deal with the Commonwealth enter into a long-term
public-private partnership.

Public-private partnerships are still new to many policy makers. This lack of familiarity
with these types of transactions can make it difficult for policy makers to understand the
potential impact of a proposed policy changes. During the debate on our reforms in
Virginia, many private firms involved in P3 deals said that our proposals would stifle our
P3 market. Many lawmakers expressed concerns based on feedback from the private
sector who were advocating a position that was in their financial interest.

These concerns did not come to fruition. In fact less than two years after we enacted our
reforms the Commonwealth reached financial close on a $3 billion public-private
partnership on [-66 that required on upfront public funding and will provide Virginia with
a $500M concession payment.

To what extent are finance tools able to supplant the need for additional direct Federal
funding?

Financing is not funding and cannot replace funding. Financing tools help a state or city
leverage a revenue source to address large scale needs. The revenues used to support a
financed project are not available for other uses and needs a state may have.

Virginia uses a number of financing tools and recently increased revenues for
transportation. We believe in an all of the above strategy to improve our transportation
system. If the federal government cut direct federal funds for highway, transit and rail it
would have a devastating effect on the Commonwealth’s transportation program. VDOT
already has the ability to finance projects — through state debt, the Virginia
Transportation Infrastructure Bank, the USDOT TIFIA program and public-private



Tl

65

partnerships. While there may be opportunities to enhance existing programs, we believe
current financing tools meet our needs.

What do you view as the most pressing transportation issues that Congress has an
opportunity to address?

The most pressing transportation issue facing Congress is addressing the solvency and
growing the transportation program. The FAST Act represented a significant
achievement, particularly the establishment of the FASTLANE Grant program, but more
must be done.

The federal government has and should continue to have a strong role in surface
transportation. Transportation infrastructure is critical for the movement of commerce —
both people and goods. Investments made today by transportation agencies will improve
the ability of people to participate in the economy.

While states like Virginia are stepping up and raising revenues, states can only do but so
much. States, MPOs and transit agencies need a strong and reliable federal partner to help
address pressing transportation needs like state of good repair and congestion mitigation.

The solutions to resolve the federal surface transportation needs must be long-term and
address all modes of surface transportation — highways, transit and rail. There needs to be
discussion about growth in the program and expansion of competitive grants — patching
the hole in the federal program is only a short-term solution.

Are there currently barriers to the use of innovative finance tools, including public private
partnerships, and TIFIA loans?

The major barrier to the use of public-private partnerships and other forms of non-
traditional financing is experience and knowledge in the public sector with these types of
deals. The public sector must ensure it has the expertise to negotiate a good deal for
taxpayers. This is important for both the public and private sectors. A bad deal for the
public is ultimately a bad deal for the private sector in the long-term as it will turn the
public against such transactions.

What do you think of the idea of tax credits for private infrastructure or the concept of
"asset recycling” that are being floated?

As I mentioned in my testimony, I do not believe that new incentives are needed to
attracted private investment. As many private firms have indicated there is plenty of
private funding available to invest in projects. In Virginia, $2.5 billion in private equity
has been committed to improve our transpottation system.

At a time when Congress has difficulty finding funds to support infrastructure any new
funds should be used for proven programs that deliver results. I would strongly urge
members to be careful not to create unintended consequences through new incentives for



66

public-private partnerships. I have concerns with several of the proposals I have heard
being floated for consideration. Many of these concepts would provide an incentive that
is only available if a project is financed privately. This creates distortions in
procurements that will undercut the public’s negotiating position.

Many of these incentive concepts are particularly troubling because a significant portion
of the federal incentive will end up being ‘consumed in the transaction’. That is to say the
public will not realize benefits for a significant portion of this federal spending. At the
same time, Congress will need to find $1 for each $1 in incentive provided. When the
federal Highway Trust Fund is taking in less than $40 billion but spending closer to $55
billion a year, | would hope that limited federal outlays would not be used for programs
where the public does not realize at least a dollar for dollar benefit from money spent.

One of the ideas being floated is to provide a tax credit equal to 82% of the private equity
invested in infrastructure to the private investor. The idea is that this will help attract
private equity and may help lower the cost of equity in the transaction. However, this
concept is flawed. In public-private partnerships the private consortiums create special
purpose vehicles for each project. Due to depreciation, financing costs and project ‘ramp-
up’ periods these entities usually do not have any taxable income for a number of years
after they are created. This means that the private partners would need to sell tax credits
to other parties. Each sale would be at a discount because no one will pay a dollar to have
the same dollar then deducted from their tax liability. This would create a situation where
the federal government would bear 100% of the cost of the tax credit but only realize a
discounted benefit — likely in the 60-70% range.

Another idea that has been discussed is ‘asset recycling’. This encourages states and
localities, the asset owners, to seek private investment in their transportation projects by
awarding a bonus payment of 15-20% of the value of a project to the public asset owner
if it is privately financed. As an example, consider a situation where a state has a $2
billion project that could be publicly financed with only $200M in upfront public
funding. The state offers the private sector the opportunity to beat the public option to
determine if the private sector can offer a better deal for their taxpayers. If an asset
recycling program is created in the United States, then in this example the private parties
know that there is a $300 million ‘bonus’ payment that can only be realized by the state if
they privately finance the project. The private sector could offer to build the project for
$400 million in upfront public funding, knowing that because of the $300 million ‘bonus’
payment from the federal government the state would still be better off by $100 million
compared to publicly financing the project. This would be true only due to this distortion
from the federal program in the procurement even when the state pays $400 million
upfront instead of $200 million. While the taxpayer from the state perspective and the
private sector may be better off in this example, the United States taxpayer paid an extra
$200 million that did not result in public benefits.
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Senator INHOFE. Thank you very much, Secretary Layne.

Let us start with Director Gatz. You did not say much about the
Driving Forward Program, the projects it would cover and why we
developed this plan in our State of Oklahoma.

Mr. GaTz. Mr. Chairman, the Driving Forward Program really
consists of two parts. There are three projects that represent major
reinvestment in our existing toll network to make sure it stays in
good operational condition.

One of those is a six lane project that is about 22 miles on the
east end of the Turner Turnpike in Tulsa. The other in the Tulsa
area that is an expansion project is the Gilcrease that I discussed
in my testimony. In the Oklahoma City metropolitan area, in our
efforts to try to continue to manage increasing traffic volumes and
make sure we can continue to move people, goods, and services, we
are expanding the John Kilpatrick Turnpike on the southwest side
of Oklahoma City and introducing a new reliever route between
Interstate 40 and Interstate 44, the Turner Turnpike in eastern
Oklahoma County.

Again, those expansion projects are really being predicated on de-
veloping congestion in the metropolitan areas and the increase in
accidents we see occurring as a result of that. That is our effort to
stay ahead of it, Mr. Chairman.

Senator INHOFE. Thank you.

Mr. Yarema, you heard the attacks on P3s. It has been my expe-
rience in conversations I have had with our new President that ev-
erything is on the table. It is going to take a lot of imagination,
a lot of hard work, experience, and gifted people, and I would hesi-
tate taking anything off the table. Is there anything you would like
to say after the attack on P3s, your feelings about them?

Mr. YAREMA. Thank you, Mr. Chairman.

I do not know that I would serious disagreement with what has
been said. I agree with others and with you that P3s are not any-
more a silver bullet to solve the big infrastructure challenges we
have than conventional delivery is. We have problems with every
delivery device.

They do not produce new funding. That should not be the pur-
pose of P3s. They are much more than financing devices; they are
effective project delivery mechanisms in the right circumstances.

I believe there is too narrow an understanding of what that term
applies to and the potential value they offer to both urban and
rural areas. There are two main types of P3s: those that require
revenue streams and those that do not.

Most commentators focus on the P3s that require revenue
streams, like toll roads and manage lanes. These do raise the
issues about rate setting and non-compete clauses and the limits
on potential future activity by State DOTs.

The other type of P3, known as an availability payment contract
or performance contract, raises none of those issues. It does not in-
volve toll revenues. In fact, it is the most common type of P3 in
the U.S. and the global market today, but it is not widely appre-
ciated.

If T could, I would take just a second to explain the performance
P3. It offers a different value proposition than conventional deliv-
ery. With conventional delivery, a State DOT or a regional transit
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agency tells a contractor not just what to do but how to do it. It
compensates for the resulting work on a progress basis, and there
is no warranty generally for the outcome.

With a performance P3, you compensate the contractor only for
the infrastructure performance over its useful life. It is akin to a
super-warranty. The government generally makes no payments
until the project is complete, and then the payments over the life
of the project are subject to adjustment downward to the extent the
infrastructure underperforms.

The tool ensures that companies that design and build a project
are on the hook for the long term infrastructure performance; they
are required to bid life cycle costs, and they reward the contractor
for innovative solutions.

There is strong competition and rigorous bidding for these kinds
of contracts. There are numerous examples in this country: the
Ohio River bridges in Indiana, the Purple Line in Maryland, three
major projects in Florida, and the Los Angeles World Airport is de-
livering $4 billion worth of these kinds of contracts today for its
major project, just as examples.

I respectfully suggest that the outcomes that an availability pay-
ment or performance payment P3 can produce are just as valuable
in a rural setting as they would be in an urban contracting envi-
ronment.

Senator INHOFE. Thank you, Mr. Yarema. I appreciate that clari-
fication.

Senator Carper.

Senator CARPER. Thank you, Mr. Chairman.

Again, welcome and thank you for your testimony which I think,
for the most part, is illuminating. Tomorrow we are going to hold
another hearing in this room, and the witness will be the Secretary
of Transportation, Elaine Chao.

I met with her several weeks ago and had a good meeting. One
of the questions I asked of her was what do you think the Adminis-
tration would like to do to fund transportation projects? I am a be-
liever that if things are worth having, they are worth paying for.
I also believe that a basic underlying concept for building transpor-
tation projects is those who use them, people and businesses help
pay for them. That is sort of where I come from, Danville and Roa-
noke, Virginia, Mr. Secretary.

The Secretary will be sitting tomorrow where you are. Just kind
of lift yourself out of your chair and put yourselves up here with
us, and it is tomorrow. You are here to give her advice on how to
fund transportation projects.

She seemed to think public-private partnerships made a lot of
sense. I explained to her that I think in the last I do not know how
many years, but for a number of years, if you add them all up,
there are maybe 40 or 50. There are big ones; some are really big.
There are several you said, but there is just not that many of them.

What advice would you give her? Start, if you could, with our
friend from Oklahoma, Tim Gatz.

Tim Gatz, keep it within a minute. What advice would you give
her for funding?

Mr. GATZ. 1 think the most important thing is to understand
there is going to have to be a lot of tools in our infrastructure tool-
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box. It is going to take a healthy combination of revenue and fi-
nancing mechanisms.

I think with public-private partnerships, we have to explore inno-
vation that will begin to allow some of the smaller projects—but
not the billion dollar projects—to potentially take advantage of
those opportunities.

I think, again, as stated many times here in the Committee
meeting today, it is going to take a lot of BBs to be able to make
that happen.

Senator CARPER. Not a lot of silver bullets but a lot of silver BBs.

Mr. Yarema, what advice would you give the Secretary for fund-
ing transportation?

Mr. YAREMA. No. 1, leave existing programs in place. No. 2, find
$200 billion in new funding for infrastructure. Allocate $100 billion
of that to surface transportation, and then create the Infrastruc-
ture Incentive Initiative Program, I3, so you take that $100 billion,
and you are able to leverage it into significantly more funding.

You are able to find the efficiencies that life cycle cost approach
delivery gives you, the efficiencies that modernizing business prac-
tices gives you, and the efficiencies that technology gives you. Then
you can get a 5 to 7 times multiple in total infrastructure out-
comes.

Senator CARPER. Thanks so much.

Mr. DeGood.

Mr. DEGooD. Thank you.

I think the No. 1 piece of advice I would give is that we have
a longstanding tradition of a user pays model of infrastructure fi-
nance for most infrastructure sectors. That has served us incredibly
well.

I think unfortunately for a number of political reasons, we have
drifted away from that, and it has made the political lift for mem-
bers to try to find offsets to continue to fill the Trust Fund increas-
ingly difficult. As that number grows with each successive round
and surface bill, it gets harder and harder.

I would think that we need to look at those sectors, whether
ports, inland waterways, aviation, and surface transportation
where we have a user fee structure in place and try to raise those
fees to match inflation over the years where we have not.

Senator CARPER. Thank you.

Secretary Layne.

Mr. LAYNE. First of all, I would echo the current funding pro-
grams in place like Fast Lane, because P3s are a financing alter-
native, not a funding alternative.

In terms of P3s, I want to make it clear. I am a big believer in
them. I just think you need to understand the two different types
of risk and how they need to be negotiated. I believe that is a pret-
ty steep learning curve in some of the States in terms of how to
evaluate construction, operational and particularly financial risk.

When you talk about concessions, that is truly the risk you are
trying to pass on. If you think about equity, in any deal you do,
that is the most significant and most costly part of the capital
stream in terms of that.
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Quite frankly, it has been attracted because of the low interest
public debt programs that are out there. That is what has really
enticed many of them to invest.

I would certainly encourage the Secretary, if we are going to con-
tinue that, to have some type of programs to help States gear up
for the use of these tools. Certainly I believe outcome based results
are needed. In the Commonwealth of Virginia, we prioritize now,
with our limited resources, through a process we call Smart Scale.
It is based on outcomes, not so much inputs but outcomes. Are we
reducing congestion using land use?

I have found in my professional career the better way to get
more money is to use what you have more effectively and more effi-
ciently. Certainly, I think a prioritization program along with that
would be shortening the periods of environmental work and what
is needed and helping these projects come to fruition.

That would be my advice to the Secretary.

Senator CARPER. Thanks so much. We will see you tomorrow.

Senator INHOFE. Senator Fischer.

Senator FISCHER. Thank you, Mr. Chairman.

Like many of my colleagues, I believe in the importance of fund-
ing our nation’s infrastructure. Reliable infrastructure represents a
critical investment in advancing safety and also commerce.

The Highway Trust Fund has served to equitably distribute
funds to all States, rural and urban, and is the lynchpin of our
transportation system. As many of you are aware, we are looking
at a shortfall of over $100 billion that we will face in the 5 years
following the FAST Act. I happen to have a bill that will handle
that, Mr. Chairman.

However, Mr. Gatz, can you elaborate on how important it is
that we have certainty in the formula funding to your State’s
transportation systems? When it comes to maintaining our roads
and bridges, is there really any substitute to that critical appor-
tioned funding that we have?

Mr. GATZ. Senator, I would tell you in many cases, there is no
substitute, there is no alternative, especially for a State like Okla-
homa. We have to have funding to be able to maintain the system
that we have.

Again, it is all predicated on inspection, understanding what our
needs are, and then having a very carefully crafted investment
strategy to meet those needs. That investment strategy is fiscally
constrained based on what resources we believe we are going to
have available.

Again, there will have to be continued investment at the Federal
level to be able to manage our infrastructure for the future.

Senator FISCHER. I like that you used the term “investment” be-
cause that is what this is. It is not going to be a stimulus; it is not
really job creation, but it is an investment in the future. When you
look at the strategy for that investment, it really, I believe, needs
to take place at the State and local levels so you can have those
stakeholders come together and decide on the priorities that meet
tﬁat?strategy you are looking at for your State. Do you agree with
that?

Mr. GATz. I would agree. The States are typically held account-
able by the folks that reside in those States. Again, we are re-
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sponding. We have a responsibility to those constituents to be able
to explain our investment strategy and make sure they understand
how we are reinvesting in the network to make sure its operation-
ally as good as it can be.

Senator FISCHER. It is important to involve constituents and the
people in our States in these decisions.

Mr. GATZ. Absolutely.

Senator FISCHER. Mr. Yarema, you talked about evaluating infra-
structure investments based on their performance. Can you elabo-
rate on what performance based standards would look like? Do you
believe these could be applied to publicly funded projects?

Mr. YAREMA. I would be happy to. In an availability payment P3
or a performance P3, in a conventional project, the Government ba-
sically comes up with standards and specifications that it applies
prospectively where they serve as a proxy for outcomes they want
to achieve. They mandate how a project is to be built, the manner
in which it is to be built, and the means in which it is to be built.

In a performance based P3, the contractor is held to contractual
requirements of the infrastructure’s long term performance. They
are only paid to the extent that performance is actually retrospec-
tively secured.

By performance, we mean that the infrastructure is available, it
is safe, it is meeting all of its maintenance criteria, and on many
other standards set forth, and it is potentially applicable to apply
environmental standards.

Under NEPA and in Federal permits, there is a need to have
mitigation requirements, but whether those mitigation require-
ments actually achieve the desired environmental outcomes is spec-
ulative. If it is applied in a performance contract, it is contractually
required.

That is the difference in a P3 environment as opposed to a con-
ventional contracting environment.

Senator FISCHER. Thank you.

Secretary Layne, the FAST Act requires States to develop freight
plans in order to receive Federal funding. My State, Nebraska, is
in the process of developing a very comprehensive freight plan.

Can you talk about the importance of ensuring we have a thor-
ough strategy to address the growing movement of freight across
this country?

Mr. LAYNE. Yes. Thank you very much for the opportunity to re-
spond to that.

We, in Virginia, just received one of the largest FAST lane grants
for our Atlantic Gateway project, a $1.4 billion project, between
Richmond and the I-95 corridor up to northern Virginia.

It consists of $1.4 billion, $165 million in a Federal grant, but
supported by $565 million of private investment and $710 million
coming from the State of Virginia to deliver these projects. A big
part of that was freight.

We teamed with our partner, CSX, one of the most congested
freightways in the country. It is very important not only for freight
but passenger traffic. We certainly support the Port of Virginia
having double stacked trains coming up through that corridor.

Having a freight program is actually helping not only freight, but
other modes of transportation, taking people off the highway by al-
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lowing passenger trains. The freight improvements also helped our
passenger movements.

Senator FISCHER. That intermodal connection is very, very im-
portant. I am glad to hear you are doing that.

Mr. LAYNE. Yes, it is extremely important.

Senator FISCHER. Thank you.

Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator Fischer.

Senator Duckworth.

Senator DUCKWORTH. I thank the Ranking Member, and I thank
the gentleman from Rhode Island for his generosity. I want to
thank our witnesses for participating in this very important con-
versation.

Mr. DeGood, the details of the President’s $1 trillion infrastruc-
ture investments are still unavailable to anyone outside of the Ad-
ministration. However, his budget blueprint reduces transportation
funding in very troubling ways.

What little we know about the President’s plan suggests that
there is actually no trillion dollar investment. Rather, he will rely
on financing gimmicks that have limited applicability in most of
the country.

I tend to agree with your view that financing mechanisms are
mostly limited to urban and mega-project applications. Your testi-
mony suggests that the real constraint facing State and local gov-
ernment is lack of actual dollars, not a lack of access to financing
markets. Would this be a correct assessment of your testimony?

Mr. DEGoOOD. Absolutely, and I think one of the more dis-
appointing aspects that so much of the conversation from this Ad-
ministration has been around the possibility of tax credits for eq-
uity investors, which I think is both a huge addition to the budget
deficit if it were enacted, and also does not really deliver the bene-
fits communities need. We need to get dollars into the hands of
project sponsors.

I think one of the things unappreciated about this tax credit pro-
gram is that, for the most part, it is not something investors are
looking for. In my conversations with folks in Wall Street firms,
they have repeatedly said to me people bring us money because
they want it put into projects and want it earning a return. What
we do not need is 82 cents back on the dollar.

I think if Congress were to move forward with this sort of tax
credit scheme, we would see it have almost no net effect on overall
construction, and it would deliver almost no benefits to the vast
majority of communities out there.

We need to bring Federal dollars to the table. I think there is a
certain virtuous cycle from that which is when State and local offi-
cials know the Federal Government is acting as a partner, they are
more likely to take on that political risk to go out and raise their
own dollars.

Senator DUCKWORTH. Otherwise there is an interesting history
with public-private partnerships. The CREATE Program in Chi-
cago, which is a partnership between the Federal Government, the
State of Illinois, the city, and the freight rail industry with their
hard dollars, is an extremely effective and balanced effort to ad-
dress Chicago’s freight rail challenges.
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In fact, the nation’s freight rail challenge is a logjam there in
Chicago, but it is not a traditional P3 mechanism. It does not shift
risk from one entity to another. However, Chicago’s parking meter
and Skyway deals highlight how difficult it can be to evaluate pub-
lic assets to ensure taxpayers get a good deal.

All of these examples are in the context of a challenge of large
urban infrastructure. I am interested in learning more about oppor-
tunities for rural communities. What financing opportunities are
best suited for rural communities where access to private invest-
ment is limited, Mr. DeGood?

Mr. DEGOOD. I think one of the potential benefits for rural com-
munities in this conversation about public-private partnerships is
that any urban mega-project that is sort of taken care of as a result
of a P3 can free up dollars that the State has, general tax dollars
that the State has to do smaller projects that just do not fit with
that kind of procurement and financing model.

I think it is important for us to be sensitive to the fact that rural
communities and small towns just do not have the same tax base.
They also do not have the same ability to generate user fees be-
cause there is less travel demand on the roadways.

No matter what plan we come up with, we have to make sure
to set aside an appropriate amount of money for rural communities
and recognize their unique needs.

Senator DUCKWORTH. Thank you.

Secretary Layne, as you noted, most public assets are owned by
State and local jurisdictions. I am concerned about the ability of
States and local governments to assess and implement complex fi-
nancing opportunities and also protect local taxpayers at the same
time.

As your testimony suggests, VDOT’s [-66 expansion project could
have gone down a very long path due to an original analysis that
was flawed. Relying on that original analysis would likely have led
to a very bad deal for Virginia taxpayers.

Secretary Layne, how can States and municipalities avoid similar
circumstances? How can we better prepare to assess complex finan-
cial deals that ensure taxpayers get the best deal? What can the
Federal Government do to help in this effort?

Mr. LAYNE. Senator, I do agree with that assessment. When we
came into office, the analysis that was put forth by the department
suggested that we were going to need 51 billion in public subsidy.
It was not going to support any multimodal solutions in the area
or additional improvements.

What we did, which I think is the key going forward, was to de-
velop the public option. If you are going to negotiate with a third
party, you need to understand what it is going to cost you before
you begin negotiating.

We did our public option. We said it would only take $600 million
in public subsidy and substantial moneys, over $800 million for
multimodal improvements. As it turned out, true competition, that
is the other key besides having a public option on the table, is what
resulted in the great deal for taxpayers.

Unless you have true price discovery, which is through competi-
tion, you cannot determine what actually has a bidder to make an
offer. It could be other factors other than the deal, competition, a
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competitor being in control of the whole market, maybe a lower
cost to capital that we do in the United States. These are big multi-
national companies.

The two things we can do to help the States negotiate these deals
is have a public option and have true competition. I believe the
Federal Government, in helping that, could help us educate the
States in how we go forward.

Let me push back on one thing. Every P3 does have a revenue
stream. Availability payments do not have a specific one connected
to a project, but it still has to be a revenue stream. How else are
you going to pay back the third parties?

There is some value for money or the options given up if that
money is used for something else already. In the State of Virginia,
that would be considered debt because if we do not pay for a project
within our construction period, it is considered debt.

I do think availability payments do help in some areas in that,
but they are dedicating a revenue stream that could go somewhere
else. There are some lost opportunities in those investments.

Those are the things I would say, the public option and having
true competition in these deals.

Senator DUCKWORTH. Thank you.

Senator INHOFE. Thank you, Senator Duckworth.

Senator Ernst.

Senator ERNST. Thank you, Mr. Chairman.

Republicans and Democrats are often at odds over a number of
things, but when it comes to infrastructure, we generally have bi-
partisan agreement. That gives me hope. I think coming up this
year, really the Federal Government does have a very important
role to play in this issue.

Along with ensuring our national defense, which I think is very
important, I believe building and maintaining our nation’s infra-
structure should also be a top priority for our Federal Government.

Director Gatz, you have served at the Oklahoma Turnpike Au-
thority for nearly 30 years. Thank you very much for your service.

In your testimony, you stated, “Until recently, no public-private
partnership opportunities really made sense for Oklahoma.” Okla-
homa has almost 1 million more people than the State of Iowa. Its
largest metro area in Oklahoma, Oklahoma City, has more than
twice the population of our capital city of Des Moines.

If to this point, a public-private partnership has not worked for
Oklahoma, under what circumstance do you see a public-private
partnership working for the State of Iowa?

Mr. GATZ. Thank you for the question, Senator.

I think as much as we have engaged in discussions with a lot of
different governmental partners, whether that be the city of Tulsa,
the Oklahoma Department of Transportation, Tulsa County, and
others, on the Gilcrease Project, we are trying to find ways to lever-
age resources in a project of some size but certainly not a mega-
project, to be able to create an opportunity for a private party to
come in and help with only the construction of that project.

Again, we think we can create a very competitive environment
that would facilitate that investment. It is a bit unique. Again, we
have some question marks we are going to have to resolve, but we
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simply—I would say that Iowa has, have never had the right
project to be able to try to accomplish this.

Quite frankly, we have been talking about the Gilcrease expan-
sion now for about 9 years with these partners. We are only now
to a point where we feel we have an opportunity to move forward
with it.

Senator ERNST. Every circumstance is very, very different, and
making sure it is not one size fits all, I think is really important.

I thought it was interesting that Mayor Garcetti mentioned Los
Angeles and their county of 10 million people. My county back
home, Montgomery County, is 10,000 people, very different cir-
cumstances.

Director Gatz, you also mentioned in your testimony that tolling
should be recognized as a long term and sustainable transportation
revenue mechanism. My concerns with tolling are a couple different
points.

One is how many roads are we going to toll, and at what point
do we start inhibiting movement of travelers? This is very true in
those rural areas. Oklahoma has the same minimal rural areas
where the tax base is really pretty low, and every penny, of course,
in those families’ budgets count.

Second, wouldn’t we be forcing people to go off onto those sec-
ondary roads that maybe have not been built for heavy traffic?

Mr. GaTtz. Most importantly, I think you have to have a very
careful vetting process in place to make a decision about tolling. It
cannot be arbitrary. Again, where you have critical transportation
needs that are developing that are simply otherwise going to go
unmet without a resource commitment, certainly with a lack of tra-
ditional transportation investment revenue streams, we think that
tolling is a viable option.

In Oklahoma, that is how we have used tolling, where we have
had critical needs that we see all the indicators developing, wheth-
er that is accidents, congestion, access issues. We have been able
to invest and use toll roads to meet those needs and have been
pretty successful in doing that.

Again, that cannot be arbitrary. You have to have the right set
of circumstances and very careful consideration and vetting.

Senator ERNST. I appreciate that. Again, the one size for all does
not {qit all kind of approach and thorough vetting. Thank you very
much.

Thank you to all our witnesses.

Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator Ernst.

Senator Whitehouse.

Senator WHITEHOUSE. Thank you, Mr. Chairman.

I am actually optimistic and hopeful that we are going to be able
to get something done on infrastructure. You have been a great
Chairman on infrastructure projects before. We have worked in ter-
rific bipartisan fashion. We do not always agree on everything, but
I think this is a great place to get things done.

First all, thank you for that, Mr. Chairman.

Secretary Layne, although it is not one size fits all, although you
have to be able to adapt P3s to different projects, are there certain
red flags that we should look out for that should ordinarily be a
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warning sign for people trying to protect the taxpayer in P3 deals?
If there are those red flags, which ones would you highlight for us?

Mr. LAYNE. First, let me say that you never can institutionalize
risk. Every deal is different. For instance, here in the Common-
wealth, the risk for extending new lanes on Interstate 66 in an ex-
isting right-of-way is a lot different than sticking a tube under-
neath the Elizabeth River for a new tunnel.

To answer your question, it really gets down to what risks are
in each particular project. They primarily fall into three areas: con-
struction risk, operations risk, or financing. That is really where
we get into the concessions, and most people think of P3s where
we are transferring all those risk to the third parties.

The only way I know to be able to mitigate that is to, first of all,
understand what the project is you want built and what it would
cost the entity that owns the project, in our case, the State, so that
you, one, understand those risks and when you start talking about
negotiating those risk away, what they may be a value to in terms
of the deal.

Senator WHITEHOUSE. There is no easy red flag. You just have
to go in with your heads up and knowing that there are smart peo-
ple on the other side who are interested in getting money out of
taxpayers?

Mr. LAYNE. That is correct. That is not because they are not good
citizens. That is their fiduciary responsibility. As a trustee at a real
estate corporation, fiduciary responsibility meant a great deal to
who I was representing. That is what we need to understand. They
are good citizens, but they are fiduciaries.

One red flag that I have found, this is my first time in the public
arena, is when you have government, particularly a Governor as
we do, a one term Governor, standing up and saying this is the
most important project, and I am going to deliver this project be-
fore I leave office, that undercuts the public’s ability to negotiate
the terms of the deal.

That would be a red flag, and my hat is off to Governor
McAuliffe for allowing us to walk away from a bad deal. That is
why it is important to keep the public option on the table. Not walk
away from the project, but walk away from a bad deal.

As I said, I was, in the private sector, an unabashed capitalist
and believe in private industry, but you do understand where the
fiduciary relationships are. That is what they are going to do.

Senator WHITEHOUSE. Let me turn to another topic that I think
also relates to Virginia. Your State is a coastal State, rather like
Rhode Island. We are seeing very extraordinary infrastructure
needs emerging along our coast as we are seeing very extraor-
dinary sea level rise projections coming from our local scientists,
national scientists, NOAA, coastal resources folks, and so forth.

You are seeing this down at Norfolk Naval Station, which is get-
ting all sorts of trouble. You are seeing this down at Hampton
Roads. Are you doing anything in particular, or should we do any-
thing in particular looking at infrastructure to address that specific
problem of new risks to coastal infrastructure whether it is waste-
water, roads, coastal defenses, or military bases? The sea does not
like any of that very much. It takes it all over. Are you focusing
in any particular way on that threat?
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Mr. LAYNE. You are correct. It is a significant threat because it
is not just sea level rise; the ground in those coastal areas is also
sinking because of taking out groundwater, and they are com-
pressing it.

The answer is yes, but not enough. Particularly on our new
projects, that is one part of the big scoring, the resiliency or the
environmental impact as we develop new projects. However, we
have also had to devote resources to what we call our State of Good
Repair because we do have significant assets subject to that, rais-
ing the roads or whatever we have to do in those areas. It is far
short of the needs.

I have seen that localities have been doing much more, and we
assist them. The city of Norfolk got a $100 million grant from the
Federal Government. They have been doing a lot, and we have
been assisting them.

We do not have in our budget the ability to take care of all of
the resiliency and the sea level rise impacts on the State of Vir-
ginia.

Senator WHITEHOUSE. Thank you very much.

Thank you for the extra 30 seconds, Mr. Chairman.

Senator INHOFE. Thank you, Senator Whitehouse.

Senator Cardin.

Senator CARDIN. Thank you, Mr. Chairman.

I really thank all the witnesses. I have found this presentation
to be very helpful.

I want to drill down a bit more on the recommendation that
came in on the I3, that we change the way we configure the Fed-
eral partnership in infrastructure to reward, place an incentive for
leveraging with either more local government support and/or pri-
vate sector, which was one leg of it.

The other two legs, I will get to in a moment, deal with tech-
nology and dealing with maintenance. I think both of those are
very important issues we should talk about at the national level.

Let me talk about leveraging particularly private sector because
I thought, Mr. DeGood, you raised a very important point about ac-
countability and so forth and private sector participation.

Secretary Layne, I was listening to your testimony pretty care-
fully. I was trying to figure out where you come down on this. It
sounds like you want to be left alone. Where you want to do public-
private partnerships, let the States do it, but do not put any incen-
tives or restrictions at the national level. Let the States figure it
out. Am I reading you correctly?

Mr. LAYNE. Yes, sir. I do believe the current tools we have in
place, TIFIA and the Government programs, there could be things
to enhance that. In terms of tax credits or giving some type of
bonus for incentivizing the project be done as a public-private part-
nership, that puts the factors in the deal that the other side, the
private sector, is going to know they are there, too, and they will
figure out a way to make sure they use them and how they can
benefit from that.

I am not saying that is wrong, but I am pointing out you may
not get the dollar for dollar increase the Federal Government
would be spending, particularly in tax credits and certainly with
the incentives in that.
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Yes, we have seen no problem attracting private investment in
the Commonwealth of Virginia for those projects that lend them-
selves to P3s.

Senator CARDIN. Mr. DeGood, let me ask you a question. Is there
anything in the current Federal authorization and implementation
of our transportation programs that causes you heartburn as it re-
lates to private partnerships?

Mr. DEGoOD. I do not think there is anything in the current Fed-
eral program that gives me heartburn with respect to P3s. I think
the biggest shortcoming is that we do not have aggressive enough
performance metrics when it comes to holding States and metro-
politan regions accountable for how they expend the vast majority
of Ilnoney which the Federal Government hands out through for-
mulas.

I agree with the Secretary’s point that you have to look at this
from the perspective of performance, and that should inform your
project selection decisions. I would also say I think we need to push
substantially more money down to metropolitan regions. I think too
mgch of the decisionmaking authority currently rests with State
DOTs.

I think it is a natural outcome of being a State DOT employee
that when what you look at every day is a State highway network,
you tend to think the solution to the State’s mobility challenges is
going to rest with expansion of the State highway network, even
if there are other lower cost or more environmentally sustainable
approaches or things that just provide more transportation options
for local families.

I think more money to locals and more performance account-
ability at the State level is important.

Senator CARDIN. That is helpful.

In my opening statement, I strongly supported the flexibility for
local governments. I am proud of the role that Senator Cochran
and I played in preserving the transportation alternative programs
with the help of this Committee so that we do have that flexibility
under the current system. We are going to fight to maintain that.

Let me go to the other two issues, technology and maintenance,
which I strongly support. I think we have neglected maintenance.
Everyone likes to cut ribbons and they do not like to preserve roads
and bridges.

How do we, at the national level, provide the right incentives for
advancing technology and dealing with life cycle maintenance?

Mr. YAREMA. I would be happy to take a crack at that.

Again, we start with the proposal that base programs be kept in
place and new money be handled differently. Handling it by way
of incentives is a new way of establishing a Federal, State, local,
and private partnership.

One of those incentives should be preserving assets to the end of
their life and doing effective maintenance. Let us draw a line in the
sand and say we are not going to build anything new, we are not
going to reconstruct anything unless we make that commitment.

One of the ways of making sure that will take place is through
an availability payment P3. The contract will obligate the con-
tractor to achieve life cycle costs and useful life length by contract.
That is a way of achieving it with certainty.



79

The truth about the Federal-State relationship in transportation,
at least, is that the States and localities own the assets. The Fed-
eral role is to fund, to provide TIFIA financing, and to regulate.
Hopefully, what we can do is add an incentive, a stronger incen-
tive, as a Federal role as it evolves.

Senator CARDIN. Does anyone else want to comment on that?

Mr. LAYNE. If I may, yes. In Virginia, more than half of our
transportation dollars, Federal and State, go to maintaining the
roads. In fact, we just added a new law that requires 45 percent
of our construction moneys goes into what we call State of Good
Repair. Those assets that you cannot pave anymore or just paved,
you have to rebuild them, but you are not adding capacity.

Senator CARDIN. Is there something we can do at the national
level to encourage States to meet their commitments on life cycles?

Mr. LAYNE. You can probably tell I am not an engineer. I am not
enlightened or encumbered by that degree. I look at things from a
logistical standpoint or from a pragmatic business perspective.

Certainly rating performance of your current assets, which we do
in the Commonwealth, I believe, should be part of the Federal pro-
gram. Are we maintaining assets to a standard, particularly inter-
state systems and what have you and that they make sure, like we
do, that we are maintaining those.

Senator, I would suggest that there be some performance output
based results in the moneys the Federal Government passes on to
the States.

Senator CARDIN. That is a good suggestion.

I would make this final comment, Mr. Chairman. In the days
when we used to have congressionally designated funding, better
known as earmarks, I have never known a legislator to request
money for maintenance, but we do request for new roads and new
projects because we like to see new projects.

It is a tough political sell when you are dealing with mainte-
nance, but it is our responsibility to make sure that is built into
the accountability and into the way we develop our partnership.

I look forward to your input as we develop the next infrastruc-
ture authorization bill to see how we can be more effective in pre-
serving our transportation infrastructure in this country, and by
the way, also to deal with technology. I think that is an emerging
area that is not always given the priority that it needs.

Thank you all for your testimony.

Senator INHOFE. Thank you, Senator Cardin.

I thank all the witnesses.

We started in the opening session talking about the successes we
have had over the last couple years. It has been rewarding because
people think things get bogged down in political rhetoric, and noth-
ing gets done. That is not the case with this Committee. We actu-
ally do things.

I am optimistic. I have heard it from the Administration that we
are going to get aggressive and do the things we should have done
before.

I do look wistfully back at the old days when our biggest problem
was too much surplus in the Trust Fund, but those days will never
come back.
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(Ii appreciate very much the expertise expressed by the witnesses
today.

I am going to adjourn, but this happens to be the 30th year of
the partnership program, one in which I was involved 30 years ago
this year. We are going to be holding the celebration in this office
building in about an hour. I would hope all of you who were kind
enough to show up will leave as quickly as you got here.

[Laughter.]

Senator INHOFE. I appreciate that very much.

We are adjourned.

[Whereupon, at 4:50 p.m., the Subcommittee was adjourned.]

[Additional material submitted for the record follows:]
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Introduction

Chairman Wyden, Ranking Member Hatch, Senator Warner and other members of the
Senate Finance Committee, thank you for the opportunity to provide input on the
importance of sustaining and increasing federal investments in surface transportation
infrastructure. My name is Aubrey L. Layne, Jr.,, and | serve as the Secretary of
Transportation for the Commonwealth of Virginia. My testimony today addresses the
implication of the pending insolvency of the Highway Trust Fund and the lack of a fully-
funded, long-term surface transportation bill on the Commonwealth of Virginia.

Over the last 18 months, there have been numerous witnesses before Congressional
committees and reports from the Congressional Budget Office and the United States
Depariment of Transportation that detail the dire state of the federal Highway Trust
Fund. For those reasons, | will not discuss in detail the financial status of the Trust
Fund, except to say that a significant infusion of revenue is necessary to avert negative
balances in the near future.

Prior to being appointed by Governor McAuliffe as Virginia’s Secretary of
Transportation, | served former Governors Kaine and McDonnell as a member of the
Commonwealth Transportation Board for five years. | also served on the Chesapeake
Bay Bridge Tunnel Commission for five years, most recently as Chairman of the Board.
In these positions | was involved in several major public-private partnership projects. |
have had a successful professional 30-year business career serving, as President of a
large retail company, and President and Principal Broker for one of the largest privately
owned muitifamily real estate companies in the Mid-Atlantic region where | was
responsible for all operations and financing activities. | began my professional career as
an auditor and certified public accountant for KPMG after graduating from the University
of Richmond with a degree in accounting. | also hold a master’s degree in business
administration from Old Dominion University.

As Secretary of Transportation, | oversee the Commonwealth’s seven transportation
agencies — the Virginia Department of Transportation, the Department of Rail and Public
Transportation, the Virginia Port Authority, the Department of Motor Vehicles, the
Virginia Department of Aviation, the Virginia Commercial Spaceflight Authority and the
Motor Vehicle Dealer Board. Collectively, these agencies employ more than 9,700 staff
and have a combined annual budget in excess of $5.7 billion.

I am also the chairman of the Commonwealth Transportation Board. This Board
administers, distributes, and allocates funds in the Commonwealth’s Transportation
Trust Fund, which provides funding for surface transportation capital improvements and
maintenance activities.
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Guiding Principles

Before | outline Virginia's transportation program and the importance of the federal-aid
program to the Commonwealth, there are a few key points | would like to highlight.

- The federal government has and should continue to have a strong role in surface
transportation. Transportation infrastructure is critical for the movement of
commerce — both people and goods. Investments made today by transportation
agencies will improve the ability of people to participate in the economy.

- While states like Virginia are stepping up and raising revenues, states can only
do but so much. States, MPOs and transit agencies need a strong and reliable
federal partner to help address pressing transportation needs like state of good
repair and congestion mitigation.

- The solutions to resolve the federal surface transportation needs must be long-
term and address all modes of surface transportation — highways, transit and rail.
There needs to be discussion about growth in the program — patching the hole is
only a short-term solution.

Virginia’s 2013 Revenue Package

Virginia has struggled with solving its transportation funding situation for a number of
years. There have been a number of proposals advanced in fits and starts that were
intended to address the problem for the long-term but ultimately fell short. These include
the Virginia Transportation Act of 2000, the 2002 regional sales tax referendums, House
Bill 3202 in 2007 and other packages that were not enacted.

As you may know, last year a major revenue package that will provide long-term
benefits was enacted. It was the first of its kind in 27 years. This package was passed
by a Republican-led General Assembly and Republican Governor who worked across
the aisle with Democrats. The final bill contains a number of provisions and represents
a compromise by all sides. While no one was happy with all of the provisions in the bill
in its final form, it passed both chambers of the legislature with close to a two-thirds
majority.

The bill modifies a number of statewide taxes. First, the bill eliminated the 17.5 cents
per gallon tax on gas and diesel and replaced it with a sales tax, 3.5% on gas and 6%
on diesel. This ultimately represented a cut in the gas tax. To ensure that a certain
amount of revenues would be generated from the sales tax on fuel, a “legislative floor”
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for the wholesale price of gas and diesel was established for the basis of determining
the sales tax on gas and diesel. This provision has turned out to by very important, as
the current wholesale price of gas is approximately 60 cents less than “legisiative floor”
price.

The package also raised two existing sales taxes to support transportation. The
statewide retail sales tax was raised by 0.3%, with 0.125% being dedicated
transportation improvements and 0.175% to support the maintenance and operations of
the highway network. In addition, it raises the motor vehicle sales tax by 1.15% over a
period of three years. These two sources represent the bulk of the new statewide
revenues generated by this package.

A portion of the existing retail sales tax is transferred from the General Fund to the
dedicated transportation fund over a 4-year period. The amount to be transferred was to
be up to 0.175% sales tax, however the 0.075% was contingent upon the Congress
passing the Marketplace Fairness Act. At this time only 0.1% has been transferred.

The bill also establishes a structure by which if Congress enacts the Marketplace
Fairness Act a majority of the sales taxes collected from online retailers would be
dedicated to transportation purposes. Of the total 5.3% state sales tax, 3.05% would be
used for transportation. This is significantly more than the existing retail sales tax. In the
event that Congress does not enact this legislation, then the sales tax on gas will
increase to 5.1% on January 1, 2015.

Lastly, the bill recognizes the importance and more complex needs of Virginia’s two
largest metropolitan areas — Northern Virginia and Hampton Roads. It imposes
additional taxes in these regions that will be controlled and allocated by regional
authorities. In Northern Virginia the bill increases the retail sales tax by 0.7%, imposes a
grantor tax of $0.15 per $100 of assessed value on real estate transfers, and imposes a
2% transient occupancy tax on hotel rooms. In Hampton Roads, the bill imposes a 0.7%
retail sales tax and a 2.1% sales tax on gas. While not discussed as much, the new
taxes in the regions will generate more revenue for transportation improvements than
the statewide tax increases.

Virginia’s Transportation Program

Virginia has a multimodal Transportation Trust Fund and related accounts that help fund
projects to improve all modes of transportation. In fiscal year 2015, these accounts will
provide approximately $1.2 billion for projects in the Commonwealth. The 2015
Transportation Trust Fund revenues are planned to be used as follows:
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69% is dedicated for highway construction and capital repair;
19.6% is dedicated for transit capital and operating support;

6.4% is dedicated for passenger rail capital and operating support, as well as
freight rail improvements; and

4.9% is dedicated for port and aviation improvements.

In addition to state revenues, the Commonwealth of Virginia aggressively pursues other
potential funding and financing options to help improve our transportation system. The
following sources and tools have been used over the last four years:

TiFlAloans;

Private Activity Bonds;

Private equity;

Contributions from local governments;
Contributions from developers;

State bonds;

GARVEE bonds;

Toll revenues; and,

Loans and lines of credit from the Virginia Transportation Infrastructure Bank.

The surface transportation funds, other revenues and financing tools are combined with
the $1.1 billion in federal funds to develop the Commonwealth’s Six-Year improvement
Program. This Program is updated every June and the current draft of the Fiscal Year
2015 to 2020 Program is $13.1 billion.

The Program outlines the planned investments of a six-year period. It includes all capital
projects receiving funds. Examples include the following:

$12.7M project to restore and rehabilitate 11 miles of pavement on {-81 in
Shenandoah County;

$31.6M freight rail improvement along the Crescent Corridor to add a double
track between Nokesville and Calverton in cooperation with Norfolk-Southern;

$2B public-private partnership to add capacity to the Midtown Tunnel, extend the
MLK expressway and rehabilitate the Downtown Tunnel in Hampton Roads;
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- $25M for the first year of WMATA's momentum program to improve the ability of
the system to move more people through its core;

- $1.2M replacement of the Route 601 bridge over Liftle Walker Creek in Bland
County; and,

- $95.8M project to extend passenger rail service to the City of Roanoke from the
City of Lynchburg, connecting it with the Washington, DC and the entire
Northeast Corridor.

Importance of the Federal Program

Even with all of the efforts and options undertaken by the Commonwealth, our program
would not be what it is without our strongest partner — the federal government. Of the
$2.1 billion in revenues available in fiscal year 2015 for transportation capital
improvements, more than half comes from the federal government.

As you know, the federal Highway Trust Fund is facing an impending insolvency.
Recent reports indicated that the Highway Account may face negative balances as soon
as August and the Transit Account shortly thereafter. | want to be clear; if nothing is
done to address this situation, the consequences will be dire.

In Virginia we expect the consequences of not shoring up the Trust Fund for fiscal year
2015 alone to be the following:

- 149 bridge replacements will not happen;

- 44 smaller transit systems, mostly in rural Virginia, will not have the funds to
continue running;

- Over 350 other projects will ground to a halt; and
- 175 transit vehicles will not be replaced.

This outcome will impact more than 43,000 jobs across Virginia and the country. And
these effects would grow over time.

In addition to these direct impacts, many states including Virginia have taken advantage
of the tools provided by Congress to help advance large-scale projects through bonding
backed by federal revenues. These bonds known as GARVEE are sold by a state and
are to be paid back through future federal apportionments. if those apportionments are
not provided then states are faced with the tough choice of canceling other projects to
re-direct state revenues to pay debt service or defaulting on the bonds. States entered
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into these arrangements based on an understanding that future federal funds would be
available.

Congress must act to shore up the federal Trust Fund. The solutions should address all
modes of surface transportation, increase revenues and be long-term. The options on
how this can be accomplished have been discussed at length so | will not outline them
here.

The Commonwealth of Virginia will support pragmatic solutions to address this problem.
The specific option of how to best address the problem should be selected by members
of this Committee and other members of Congress.

| would like to note that the Trust Fund is not the only pending issue we face with
regards to federal support for surface transportation. There are several key programs
that are not currently included in the Trust Fund and must go through the annual
appropriations process instead.

- The TIGER grant program has helped several key projects in the
Commonwealth. It supported a TIFIA loan to advance the $1 billion 1-95 Express
Lanes project, provided $12 million to extend the life by 50 years of two
structurally deficient bridges on I-64 in rural Alleghany County, and provided
funds to build the first bus-rapid transit system in Virginia.

- Virginia partners with Amtrak to provide intercity passenger rail service to 23
communities across the Commonwealth. The lack of a federal partner for capital
improvements hinders the ability of Virginia to expand service and meet the
needs of our communities, many of which are losing air service and need
connections to other parts of the Country.

- The New Starts grant program helps communities expand fransit and leverages
federal resources. The Dulles Rail project — arguably the most important project
in Virginia and one of the largest construction projects in the country at more than
$5 billion — would not be under construction without this program. Nor would my
home region of Hampton Roads have its first rapid transit tine — the Tide. The
New Starts program provided $75 million to bring this project to fruition.

Unfortunately these programs are at risk each year and states do not know whether
they will be funded in a given year. The certainty that is often discussed for the highway
and transit formulas is just as important for these programs, though 1 find these
programs are often left out of the discussion. Dedicated funding for these programs
would help provide much needed certainty.
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| understand there has been and continues to be a debate regarding the role of the
federal government in transportation investments. As you consider these questions, |
ask that the members of this Committee remember that transportation is not an end
unto itself. We make investments to accomplish outcomes. A focus on whether an
investment is on a particular road system or mode is not appropriate. People and goods
move on all modes of transportation — not a particular road system or mode.

The focus should be on how an investment using federal funds achieves the desired
outcomes. From my perspective the desired outcomes of transportation investments
should be to support economic growth by more efficiently moving people and goods,
and improving the ability of people to participate in the economy. At the end of the day,
transportation is the backbone of our economy and investments should be considered
through that aperture.

Demonstrating Public Benefit

Money alone is not the answer. There are many needs and the needs will always
exceed resources. To be prudent stewards of the taxpayer funds, transportation
agencies have a responsibility to ensure they can demonstrate benefit and results to the
public from their investments.

The last federal reauthorization proposal, Moving Ahead for Progress in the 21
Century, started the transition towards a performance-based system. It requires states
to establish targets for future performance in several areas and track performance made
towards those targets.

We applaud these efforts and will take further steps in Virginia. This past legislative
session, at the direction of Governor McAuliffe, | worked with the Speaker of the Virginia
House of Delegates, William Howell, and other members of the House and Senate to
develop legislation that will implement significant reforms for the programming of
transportation funds.

The proposal signed by Governor McAuliffe requires the Commonwealth Transportation
Board to develop a statewide prioritization process for capacity expansion projects. The
process will establish criteria for congestion mitigation, economic development,
accessibility, safety and environmental quality that will be used to rate projects. The
Board will use this process to select projects for funding in our Six-Year improvement
Program.

We believe a commitment to transparency and performance is paramount. Our
statewide prioritization process when up and running will help citizens of the



89

Commonwealth understand the benefits they will receive from transportation
investments.

Financing Tools and Public Private Partnerships

As a former businessman, | understand the importance and benefits of having financing
and other project delivery tools at your disposal. In Virginia we have used a wide range
of financing tools and partnered with the private sector to delivery large scale
transportation projects.

Federal tools like TIFIA and private activity bonds are helpful to bring large, complex
projects to completion. Since 2005, Virginia has received the benefit of more than $1.4
billion in TIFIA. In 2011 an Office of Transportation Public-Private Partnerships was
established to allow the Commonwealth to better partner with the private sector on
projects. For this reason, | support proposals like Senator Warner's BRIDGE Act.
These additional tools would help us advance projects moving forward.

However, | want to address a misconception that | have heard expressed by some.
Financing and public-private partnerships are not silver bullets and cannot address
many of the pressing transportation needs faced today. in fact without sustainable
funding, states cannot take advantage of financing tools and would be unable to partner
with the private sector.

The major benefit of public-private partnerships is the transfer of risk from the public to
private partners and the private sector must be rewarded for taking on that risk. While
this is possible for large-scale projects like the 495 Express Lanes in Northern Virginia,
it will not work to reconstruct aging pavements on Interstate highways.

It is also important to remember that there are two “P"s before partnership in P3s -
public and private. Without public sector funding the risk is too high to attract private
investment. An often cited example of a successful P3 deal is the already mentioned
495 Express Lanes. However, in the initial deal only $348M of the $1.9 billion price tag
did not involve some form of public support. The funding for deal is as follows:

- $495 million in federal highway trust fund and state funds;
- $589 million in TIFIA loans, publicly subsidized loans with favorable terms;

- $589 million in private activity bonds, publicly subsidized bonds through tax
breaks provided to bond holders; and,

- $348 million in private equity.
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Without public funding this project could not have been advanced. At the same time
without the federal financial tools this project would not have been constructed

Conclusion

In closing, the problems that are faced are significant and the consequences too great
to ignore. Many states like Virginia are doing their part to address this problem but we
need a strong, reliable partner in the federal government.

The solutions to this problem have been identified. At this point it is a matter of
Congress’ willingness to take the necessary steps to implement them. Failure to do so
will hinder the economic growth of this country.

The Commonwealth of Virginia and its partners — metropolitan planning organizations,
transit agencies and local governments — stand ready to partner with the federal
government and deliver a transportation system that will promote economic
competitiveness.

I hope that over the coming months Congress will do its part and solve this problem in a
cooperative, bi-partisan fashion.

Thank you again for the opportunity to address this Committee on an issue of vital
importance to our nation's economy.
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