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CLEANING UP OUR NATION’S COLD WAR
LEGACY SITES

WEDNESDAY, MARCH 29, 2017

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The Committee met, pursuant to notice, at 10:06 a.m. in room
406, Dirksen Senate Office Building, Hon. John Barrasso (Chair-
man of the Committee) presiding.

Present: Senators Barrasso, Carper, Inhofe, Capito, Wicker,
Fischer, Rounds, Ernst, Sullivan, Cardin, Merkley, Gillibrand,
Booker, Markey, and Harris.

OPENING STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM THE STATE OF WYOMING

Senator BARRASSO. Good morning. I call this hearing to order.

Today we are here to talk about the environmental legacy of the
cold war.

For decades, the military took the steps needed to protect our na-
tion’s security against the threat of nuclear war with the Soviet
Union. These steps were necessary and prudent to ensure the safe-
ty and security of our nation.

Just speaking from my home State of Wyoming, we are very
proud of the role that our State has played in deterring the threat
that the former Soviet Union posed.

This involved the development and deployment of Atlas nuclear
missiles during the early days of the cold war. These missile sites
were on high alert during the Cuban Missile Crisis. Our service-
men maintained these sites by using vast amounts of trichloro-
ethylene, TCE, to clean rocket fuel lines. These soldiers had no idea
that decades later that practice would create a serious negative en-
vironmental legacy.

Today there is groundwater contamination from the TCE. Seven
of these Atlas Missile sites are around the city of Cheyenne area,
and they have varying degrees of groundwater contamination. The
city of Cheyenne officials approached me when they found traces
of TCE in the city’s water wells, and they told me that the Atlas
Missile Site Number 4 was the reason.

The Army Corps disputed this claim, and despite their denials I
forced the Army Corps to do testing that eventually proved that the
TCE was coming from the Atlas site.

According to the Wyoming Department of Environmental Qual-
ity, Atlas Site 4’s TCE concentrations in the groundwater exceed
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240,000 parts per billion, well above a safe drinking limit of 5 parts
per billion.

The Atlas site plume of TCE is around 12 miles long and 3 miles
wide. According to the Wyoming Department of Environmental
Quality, it is “one of, if not the largest TCE plume in all of the
country.”

The Corps has since constructed a water treatment plant that
ensures that Cheyenne’s water is clean and safe, and has provided
granulated activated carbon systems for private landowners who
use well water.

Atlas 4 is just one of these sites that has large plumes of this
pollutant. Atlas 1 has a TCE plume that is a mile long and two-
thirds of a mile wide. Atlas 3’s plume is a mile long and a half-
mile wide.

Over the years, I have heard concerns from my constituents
about the attitude of regional Corps officials on the ground. Each
time communities and impacted stakeholders try and engage with
the Corps on these issues, they have historically been met with an
unhelpful attitude. Communities want to have the proper testing
done to know the size and the extent of the plumes, and to where
the plumes are expanding. They want to know that the Corps will
live up to their responsibilities and they want adequate funding to
ensure their safety.

Now, I hear time and time again from my constituents that they
feel the Corps just wants to do a quick fix or simply walk away
from the sites. This needs to change, and I am hoping that this
new Administration will bring a new attitude.

I know Wyoming isn’t the only State that has cold war legacy en-
vironmental problems. Many States, especially in the West, have
quite a few sites associated with the cold war. We must honor the
legacy of our veterans who fought and won this war. The Depart-
ment of Defense, though, has an obligation to leave States like Wy-
oming whole; to not only provide for our nation’s safety, but also
to restore the environment of the communities.

Senator Carper, I invite you to make an opening statement at
this point.

OPENING STATEMENT OF HON. THOMAS R. CARPER,
U.S. SENATOR FROM THE STATE OF DELAWARE

Senator CARPER. Thank you, Mr. Chairman. Thanks so much for
holding our hearing today.

I want to say a special thanks to our witnesses. General, thanks
so much for spending the time to visit with us yesterday. It was
just a real joy. We very much appreciate the partnership that we
have with the Army Corps of Engineer folks mostly in the greater
Philadelphia area regional office, but also in Baltimore, too.

Sitting right behind Barry Breen is a fellow who I think is going
to ride off into the sunset, a colleague of 32 years of service to our
country at EPA, and his name is Randy Deitz. Randy, would you
just stand up? Thirty-two years. Nice round of applause for Randy
Deitz. Thank you for your service.

[Applause.]

Senator CARPER. Well, today we are going to hear why simply
sending barely adequate funding to the EPA and the Army Corps
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of Engineers for cleanup of contaminated Department of Defense
sites just doesn’t cut it. Instead, we need to fund these agencies to
the fullest extent possible.

Over the next 2 hours we are going to discuss the status of clean-
up projects at coal or legacy sites under three different programs:
the Formerly Used Defense Sites, known as FUDS, the FUDS pro-
gram; the Formerly Utilized Sites Remedial Action Program
(FUSRAP); and the Comprehensive Environmental Response, Com-
pensation, and Liability Act, which we call CERCLA or Superfund.

Unlike some of the States represented here, our Chairman and
others, we don’t have the kind of contamination from sites that
some of our sister States have. Having said that, my father and my
uncle served in World War II. My wife’s dad was involved in the
Manhattan Project, which is sort of like related to a lot of what we
are going to be talking about here today, at least indirectly. So we
have more than just a passing interest in this.

During the past 200 years, a number of activities that support
our country’s military readiness have resulted, as we know, in the
need for environmental cleanup. These sites, located in just about
every State, were used for a variety of purposes: training and sup-
porting soldiers, airmen, sailors and marines, as well as testing
new weapons, warfare capabilities, and energy technologies. The
people who worked at these facilities helped to develop the nuclear
weapons that ended World War II, the missiles that kept the Sovi-
ets at bay for all those decades, and the rockets that sent men to
the moon. They often toiled away in secret, on the cutting edge of
chemistry, nuclear physics, and missile engineering. The legacy
they left us, though, is one of technological might.

But it is also a legacy that came at a high environmental price.
Many of these sites were operated at a time when awareness about
environmental health and safety paled by comparison to what it is
today. The Hanford Nuclear Reservation site in Washington State
was contaminated not just by radioactive material, but as we know
now, by toxic chemicals. The site was contaminated by substances
like carbon tetrachloride, which caused liver, kidney, and nervous
system damage; chromium compounds, which caused cancers and
other serious health impacts; as well as other substances that were
not well catalogued or properly disposed of. Contamination at the
Atlas Missile site in Wyoming included, as the Chairman knows,
levels of cancer causing trichloroethylene that were so high that
nearby residents needed to be provided with bottled water and
have special filters installed on their drinking water wells.

Thousands of sites across the country need some form of remedi-
ation before they are safe to be re-used, and we owe it to the patri-
ots who worked at these sites, and to the communities of people
who now live and work near them, to remove the health, environ-
mental and safety risks that these sites pose to them.

I believe in Abraham Lincoln’s philosophy. People used to say,
Mr. Lincoln, what is the role of Government? And he would re-
spond the role of Government is to do for the people what they can-
not do for themselves. This philosophy, I think, is especially appli-
cable to the cleanup of these sites since no cleanup would have
been needed had our Government not needed the weapons and the
technology that were developed at those sites.
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There are thousands of Formerly Utilized Defense Sites and
former Department of Energy sites whose cleanups the Army Corps
funds, and there are a number of federally owned facilities that
have been designated Superfund sites whose cleanups are overseen
by EPA. The need for funding always exceeds the amount of money
Congress provides because each cleanup poses unique challenges
and takes anywhere from several years to several decades in some
cases to complete. Cleaning up these sites has always been a chal-
lenge.

But these sites and the people who live and work near them face
even greater challenges now because the President’s 2018 skinny
budget decimates the EPA with a 31 percent budget cut and cuts
funding for the Army Corps by a billion dollars, almost 20 percent.
And EPA’s Superfund program I think has been cut by 30 percent
under this so-called skinny budget, and although EPA Adminis-
trator Scott Pruitt told our Committee that the EPA needs to pro-
vide more assistance to the States, the President’s fiscal year 2018
budget slashes State environmental grants by a staggering 45 per-
cent, or $482 million.

In closing, we look forward to hearing from our witnesses today
about the impacts the so-called skinny budget will have on their
abilities, your abilities to carry out your Federal responsibilities
and what the proposed cuts could mean for contaminated sites in
our home States. I honestly hope to work with our colleagues on
both sides of the aisle to take a critical look at President Trump’s
budget proposal and to work with the Administration to ensure
that these ill advised cuts are not ultimately agreed to.

Thanks again, Mr. Chairman. Let’s get on with it. Thank you.

Senator BARRASSO. Thank you very much, Senator Carper.

Before proceeding with the witnesses, I would like to invite Sen-
ator Sullivan to make a very important introduction.

Senator SULLIVAN. Thank you very much, Mr. Chairman. I am
going to have to leave a little bit early because I need to go preside,
but I want to take the opportunity and really a privilege to intro-
duce one of my constituents who is a witness today, a great Alas-
kan, Sarah Lukin. Sarah has been working to address legacy con-
tamination and cleanup of former Federal sites throughout Alaska
for many years, and I want to express my deep appreciation and
the Committee’s for your willingness to travel so far to provide in-
sights and unique points of view coming from Alaska.

Sarah hails from Port Lions, Alaska, which is a remote native
village on Kodiak Island. Now, for my colleagues who have never
been to Alaska, I want to say, and I am sorry Senator Booker al-
ready left, Kodiak Island is about the size of New Jersey, and it
is a magical place with salmon abundance and the biggest brown
bears on the planet Earth. So we want to encourage you all to come
out to that wonderful place and see our great State.

Sarah is a shareholder and member of the Board of Directors of
Afognak Native Corporation and a shareholder of Koniag Incorpo-
ration. She is an enrolled tribal member of the Native Village of
Afognak and Native Village of Port Lions, and she has spent years
advocating for the cleanup of contaminated sites throughout Alas-
ka, but the sites particularly on Alaska Native Corporation lands.
She earned a bachelor’s degree and master’s degree from the Uni-
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versity of Alaska, so, Mr. Chairman, we are, I am very excited to
have her here, and I appreciate you and the Committee inviting
her.

Again, Sarah, thank you for traveling literally thousands of miles
to attend this hearing. I know we are going to learn a lot. Thank
you.

Senator BARRASSO. Thank you very much, Senator Sullivan.

Welcome, Sarah.

As we turn to the witnesses, let me remind the witnesses that
your entire written statement will be made part of the record. We
ask you to try to keep your comments to within 5 minutes.

I would like to first welcome back to the Committee the Com-
manding General and Chief of the Army Corps of Engineers, Lt.
General Todd Semonite. Thank you very much for being with us
today.

STATEMENT OF LIEUTENANT GENERAL TODD T. SEMONITE,
COMMANDING GENERAL AND CHIEF OF ENGINEERS, U.S.
ARMY CORPS OF ENGINEERS

General SEMONITE. Chairman Barrasso, Ranking Member Car-
per, and distinguished members of the Committee, I am Lt. Gen-
eral Todd Semonite, Commanding General of the Corps of Engi-
neers and the 54th Chief of Engineers. Thank you for the oppor-
tunity to be here today to discuss the role of the Army Corps of En-
gineers in support of the Department of Defense’s commitment to
protect the environment and restore contaminated sites from past
military activities.

Throughout our nation’s history the Department of Defense, or
DOD, used land across the United States to manufacture and test
new weapons to ensure the nation’s military readiness. When these
lands were no longer needed to support the war fighter, the De-
partment cleaned up the properties using the best practices avail-
able at the time and returned them to private or public uses. Today
DOD is responsible for the environmental restoration of these prop-
erties in accordance with current applicable laws and regulations.

The United States Army Corps of Engineers provides critical
support to the execution of several programs addressing these ac-
tivities, and I will quickly walk through all three.

First, Formerly Used Defense Sites, or FUDS. The Corps is work-
ing to clean up munitions dating to World War I and World War
II eras. FUDS are defined as properties that were formerly owned
or otherwise possessed by the United States and under the jurisdic-
tion of the Secretary of Defense prior to October 1986.

The Corps holds the responsibility of executing the FUDS pro-
gram under the regulatory framework that identifies mechanisms
for funding and implementing the cleanup activities. The remedi-
ation program is generally comprised of several categories, includ-
ing Installation Restoration Program, which addresses the cleanup
of hazardous substances; the Military Munitions Response Pro-
gram, which addresses unexploded ordnance; and finally, the
Building Demolition and Debris Removal Program that removes
unsafe buildings and structures.

The scope and magnitude of the FUDS program are significant.
Over 10,000 formal DOD properties have been evaluated for the
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FUDS program since its establishment. The Corps has identified
5,357 cleanup sites at 2,716 different properties where cleanup ac-
tions are required. Approximately $7.1 billion have been appro-
priated to the FUDS program through fiscal year 2016. Through
this investment, 3,513 sites—or more than 65 percent of the initial
inventory—are now either closed out or in monitoring status.

Over the last several years, DOD has annually allocated between
$200 million and $225 million to this program. Clearly, there is
more work to do, with an estimated cost to complete the FUDS pro-
gram currently projected at $11.8 billion.

Second program, FUSRAP, another critical program that is exe-
cuted by the Corps. In 1997, using the FUDS program as a model,
Congress transferred the management and execution of FUSRAP
from the Department of Energy directly to the Corps. The FUSRAP
Program specifically addresses the environmental remediation of
sites where Manhattan Engineer District or the Atomic Energy
Commission activities were performed during the 1940s, 1950s, and
1960s.

Funded out of the Energy and Water appropriation, the Corps re-
ceives approximately $100 million to $110 million annually to exe-
cute the FUSRAP Program. Funding is prioritized to projects that
best support the overall goal of eliminating demonstrable threats
to public health, safety, or the environment.

The Corps has completed remediation of 9 sites since the pro-
gram was transferred from the Department of Energy. Twenty-four
sites are currently in the FUSRAP Program, representing a cost to
complete of approximately $1.55 billion.

Third, and finally, since 1982 the Corps has partnered with the
United States Environmental Protection Agency for environmental
cleanup support of large and complex Superfund sites. The EPA re-
lies on the Corps for the environmental engineering expertise and
access to state of the art environmental technology that is used
throughout DOD. The Corps provides, on average, about $200 mil-
lion to $300 million per year worth of remedial design and remedial
construction support to EPA Superfund projects across the country.

In summary, the Department of Defense is committed to protect
human health and the environment by investigating, and if re-
quired, cleaning up contamination and munitions hazards that may
remain on these properties. As my written testimony documents in
greater detail, the Corps has made significant progress in the
cleaning up of FUDS and FUSRAP sites. I am proud of the work
that the Corps has accomplished in delivering these programs to
the nation, and we remain committed to achieving the cleanup pro-
gram goals established by DOD and the Army.

Mr. Chairman, this concludes my statement. I appreciate the op-
portunity to testify today and look forward to answering any ques-
tions that you and the Committee may have.

[The prepared statement of General Semonite follows:]
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Chairman Barrasso, Ranking Member Carper, and distinguished members of the
Committee, | am Lieutenant General Todd Semonite, Commanding General and
Chief of Engineers. | appreciate the opportunity to appear before you today to
address the U.S. Army Corps of Engineers (Corps) activities in cleaning up the
cold war legacy.

The Corps fully supports the Department of Defense’s (DoD) stated commitment
to protect the environment for several reasons: to ensure that our nation has the
land, water, and airspace we need for military readiness; to protect the health of
the military and civilian personnel and their families who live and work on our
bases; to ensure our operations do not affect the health or environment of
surrounding communities; and to preserve resources for future generations.
Throughout the nation’s history, DoD has used land across the United States to
train Soldiers, Airmen, Sailors and Marines, and to manufacture and test new
weapons to ensure the nation's military readiness. When this land was no longer
needed for DoD activities, the Department cleaned up the properties using the
best practices available at that time and returned it to private or public uses.
Today, DoD is responsible for the environmental restoration (or cleanup) of these
properties in accordance with the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA).

The Corps is involved in three programs addressing those past activities. First,
as part of the Defense Environmental Restoration Program (DERP), DoD through
the Army has delegated execution responsibility to the Corps for the Formerly
Used Defense Sites (FUDS) Program. The second program executed by the
Corps is the Formerly Utilized Sites Remedial Action Program (FUSRAP). In
1997, using the FUDS program as a model, Congress transferred the
management and execution of FUSRAP from the Department of Energy (DOE)
directly to the Corps to address the environmental remediation or control of sites
where the Manhattan Engineer District or Atomic Energy Commission activities
were performed during the 1940s, 1950s and 1960s. Third, the U.S.
Environmental Protection Agency (EPA) has been partnering with the Corps for
environmental cleanup support at large and complex Superfund sites since 1982.
EPA relies on the Corps for its environmental engineering expertise and we
provide about $225-300 million per year in remedial design and remedial
construction support to the EPA’s Superfund projects across the country.

The theme of this hearing is “Cleaning Up Our Cold War Legacy,” and I'm sure
we will talk about specific projects tied to that era. lt is important to also note that
the cleanup programs the Corps has been entrusted to execute represent an
even broader history of our Nation. In FUDS, we are cleaning up munitions from
the World War | and World War ll era, to include beaches in Hawaii where our
Marines practiced storming the beach before lwo Jima. In FUSRAP we are
helping to clean up our atomic energy era that kept our Nation secure. And in
our support to Superfund, we are helping to clean up from an industrial base that
fueled our country’s economy.
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Through the FUDS and FUSRAP programs, the Corps is responsible for
approximately 5,400 cleanup sites. In order to make the most impact, we
continually reassess these cleanup programs to ensure we address the highest
risk sites first. At the same time, we are committed to completing cleanup, or
achieving “Response Complete” at all of our sites. Response Complete is when
active cleanup actions are complete and only monitoring remains. In addition to
this work, we also support the Army and Air Force in cleaning up sites on active
installations, and we provide a wide variety of environmental remediation support
and technical advice to a number of other Federal pariners at sites across the
country. The Corps and DoD are dedicated to protecting human health and the
environment by investigating and, if required, cleaning up contamination and
munitions hazards that may remain on these properties. The Corps has made
significant progress in the cleanup of FUDS and FUSRARP sites, such that over
65 percent of our FUDS sites and approximately 20 percent of our FUSRAP sites
have now reached Response Complete. | am proud of the work that the Corps
has accomplished in delivering these programs to the nation and we remain
committed to achieving the cleanup program goals established by DoD and the
Army. None of our successes would have been possible without the expertise of
our state, local, and Federal partners and through collaboration with the cleanup
industry and the non-DoD landowners. Our success is also predicated on the
investment in groundbreaking environmental technology that is used throughout
DoD and shared with the EPA, DOE, other agencies and the private sector,
saving taxpayer funding. Our focus remains on continuous improvement in these
cleanup programs.

We execute the work for our DoD and EPA partners within the structure and
framework of the budget, statutory authorities, and policies developed for these
programs. The Corps supports our DoD and interagency partners in ensuring
the health and safety of communities, reducing DoD’s overall $28 billion
environmental cleanup liability as of the end of fiscal year 2015 so that funds can
be invested back into readiness, and returning property back to communities so
that they can put it back to use in growing their local economies.

| wili now outline the Corps role in the FUDS and FUSRAP cleanup programs,
report on our investments and progress, and describe the Federal, state, and
local partnerships we have established to ensure we are able to execute our
cleanup programs as efficiently and effectively as possible.

FUDS

As far back as the 1970s, DoD began identifying sites requiring environmental
cleanup. Congress passed CERCLA in 1980, which provided a national
framework for cleanup of contaminated sites. In 1986, the Superfund
Amendments and Reauthorization Act (SARA) established DERP (Title 10 of the
United States Code ~ 10 USC §§2700et. seq.). DERP identifies how DoD will
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fund and implement cleanup using the CERCLA cleanup framework. Under the
DERP statute, FUDS are generally defined as properties that were formerly
owned by, leased to, or otherwise possessed by, the United States and under the
jurisdiction of the Secretary of Defense prior to October 1986. Under the FUDS
Program, DoD is responsible for addressing the release of contamination as a
result of previous DoD activities.

Our cleanup sites are broken into three categories: the Installation Restoration
Program (IRP) which addresses the cleanup of hazardous substances; the
Military Munitions Response Program (MMRP) which addresses unexploded
ordnance (UXO); and the Building Demolition and Debris Removal (BD/DR)
program that removes unsafe buildings and structures.

The scope and magnitude of the FUDS Program are significant. A total of
10,103 former DoD properties have been evaluated for the FUDS program since
the establishment of DERP. The Corps has identified 5,357 cleanup sites at
2,716 different properties where cleanup actions are required. The FUDS
program has been funded by Congress through DERP with approximately $7.1
billion through FY2016. The remaining cost to complete for the FUDS program is
currently projected as $11.8 billion. As of September 30, 2016, the Corps has
achieved Response Complete at 2,512 of the 3,104 IRP and BD/DR sites (81
percent) and at 1,001 of the 2,253 MMRP sites (44 percent). During FY2016, the
Corps achieved Response Complete at 103 cleanup sites. Of the total 5,357
cleanup sites, 3,513 are now either closed out or in monitoring status.

Cleanup at many of the remaining sites is more compiex and requires additional
time or a remedy based on more advanced technology. To that end, the Corps is
supporting DoD investments in technology and partnering with fellow Federal
agencies, state regulators, and industry stakeholders to cut costs and increase
efficiency in our cleanup efforts. One example of this is the recent successes in
fielding the Advanced Geophysical Classification technology at multiple MMRP
sites to allow us to better discriminate between hazardous unexploded ordnance
and harmless scrap metal without the need to dig up every object.

Although significant progress has been made, the large volume of work
remaining means that the Corps cannot work at every site simuitaneously. The
Corps determines the priority of all remaining cleanup sites, nation-wide, on the
basis of risk to human health and the environment in partnership with states and
the regulators in accordance with the principles established by the Federal
Facilities Environmental Restoration Dialogue Committee (FFERDC). Then,
working together with our environmental regulatory partners and, in some
circumstances the EPA, the Corps refines the sequence in which the cleanups
will be conducted. By cleaning up the “worst first,” we reduce the risks to human
health and expedite the return of properties to productive use. Due to the large
number of MMRP sites remaining, DoD, in partnership with state environmental
regulators, established an interim risk management goal for FUDS which
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requires well-planned, coordinated actions to increase awareness of the potential
risk posed by these sites until cleanup activities can begin.

The Corps has implemented a program to notify landowners and other users of
the property of potential hazards. Public notification and education about
potential hazards are being carried out in a systematic and recurring process.
Members of Congress are also notified when these notices are sent to their
constituents. For example, if there is unexploded ordnance concerns at a site,
the public is educated about how to report anything suspicious. The education
program is known as the 3R’s of explosives safety -- "Recognize, Retreat and
Report.” The public is also provided access to information about FUDS in their
area through local information depositories and websites about the FUDS
Program and for specific projects where work is currently underway. For FUDS
program information see: www.FUDS.mil.

Another challenge we face for FUDS is in Alaska, where we currently have 176
remaining cleanup sites (140 IRP and 36 MMRP) with an estimated cost to
complete of over $1.7 billion. Alaskan FUDS work is logistically challenging.
Many Alaska FUDS are isolated from the limited Alaskan road system.
Equipment and workers are often flown and/or barged to the projectlocations
with limited infrastructure available to support cleanup operations. Additionally,
due to the arctic climate, the field season is limited. To maximize the field
season, investigation work is often done concurrently with cleanup. Large sites
under investigation are broken into smaller projects with achievable remediation
solutions. Using these approaches the Corps has achieved Response Complete
at 219 of the 395 cleanup sites (55 percent), representing an investment of $948
million since 1984,

The Corps is committed to working with state regulators, the EPA, and other
Federal Agencies on cleanup issues at FUDS. The Corps recognizes the benefit
of these partnerships and participates in all three DoD established working
groups to communicate and collaborate with Federal and State regulators on
important issues at the national level. One of these working groups, called the
FUDS Forum, is focused on DoD’s partnership with State regulators on topics
specifically related to the FUDS Program. Since FUDS properties are no longer
under DoD control, many unique challenges can arise during the cleanup
process. The FUDS Forum provides an opportunity to discuss and develop
solutions in concert with our regulatory partners.

A recent example of these partnerships is at the FE Warren Atlas Missile Site 3
in Wyoming. In FY 20186, the Corps leadership was able to engage directly with
the Director of the Wyoming Department of Environmental Quality, to negotiate
the approval of the Decision Document for the site so that $4 million could be
expended for the freatment of groundwater contamination near the source area.
This agreement will also make possible the investment of an additional $8 million
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in FY2017 for new work at the leading edge of the plume so that contamination
will not continue to spread.

The Corps also values local community input and recognizes the importance of
public involvement at FUDS that require environmental restoration. Restoration
Advisory Boards (RABs) can be formed to provide the local communities with
forums to discuss cleanup issues or concerns with the Corps and the State and
Federal regulators. RABs include members from the local communities and
reflect the diverse interests in the communities that are impacted by the cleanup
activities.

To date, the Corps has made significant progress toward creating an inventory,
assessing DoD responsibility, and addressing FUDS liabilities. While the mission
was massive to begin with, through tremendous effort we are now within sight of
having successfully addressed nearly 90% of the IRP and BD/DR sites and
almost 50% of MMRP sites in the FUDS inventory in the next few years. For the
work that remains, DoD and the Corps are committed to completing these efforts
and ensuring that protective, permanent solutions address any remaining
environmental restoration requirements.

FUSRAP

The Formerly Utilized Sites Remedial Action Program (FUSRAP) was initiated in
1974 to identify, investigate, and if necessary, clean up or control sites
throughout the United States contaminated as a result of the Nation’s early
atomic weapons and energy programs. These activities were conducted by the
Manhattan Engineer District (MED) or Atomic Energy Commission (AEC) who
are both predecessors of the U.S. Department of Energy (DOE). Congress
transferred responsibility for administration and execution of cleanup at eligible
FUSRAP sites to the Corps in the Energy and Water Development
Appropriations Act of 1998 [Public Law 105-62, 111 Stat. 1320, 1326].

We continue to address these responsibilities, which include sites referred after
1998 under a Corps of Engineers/DOE Memorandum of Understanding, and
sites added to the program by Congress. When executing FUSRAP, the Corps
follows the investigation and response framework of the CERCLA, as amended,
and the National Oil and Hazardous Substances Pollution Contingency Plan
(NCP). .

The FUSRAP Program prioritizes objectives and phases of work that best
support the overall program goal of eliminating demonstrable threats to public
health, safety, or the environment. Funding priority is generally given towards
previously awarded contracts to continue design, removal, or remediation,
especially for projects in the construction phase. There are 24 sites currently in
the FUSRAP program and two other sites that have been determined as
eligible for consideration and are awaiting a final determination as to whether
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they will be included in FUSRAP. The Corps has completed remediation of nine
sites since the program was transferred.

The Corps is committed to informing and involving the public as it progresses
through the decision-making process for each site. Response actions are
coordinated with the EPA and/or state environmental regulatory agencies on all
sites. FUSRAP has two programmatic Memorandums of Understanding (MOU);
one with DOE and one with the Nuclear Regulatory Commission (NRC).

o The DOE MOU delineates the administration and execution
responsibilities of each of the parties for FUSRAP. DOE determines if
a site is eligible for FUSRAP and accepts long-term stewardship of the
properties once the remedy is in place.

¢ The NRC MOU strives to minimize dual regulation and duplication of
regulatory requirements at FUSRAP sites with NRC-licensed facilities
and outlines coordination procedures and methods to suspend the
NRC license while the Corps is cleaning up licensed material. The
program currently has one site with an NRC license.

The continued presence of radioactive materials presents the potential for
chronic health exposure to sensitive populations (very young, seniors and
impaired heath). Every year remedy completion is delayed, funding still must be
spent on maintaining the site controls regardless of whether any remedial
activities are taking place. For the work that remains, the Corps is committed to
completing these efforts and returning these properties to DOE with protective
and effective solutions that address any remaining environmental restoration
requirements.

THE CLEANUP PROCESS

DoD’s environmental cleanup program follows the long-established and well-
documented process under CERCLA and the National Contingency Plan, as
shown in the figure below. While some phases may overlap or occur
concurrently, environmental activities at FUDS and FUSRAP sites are generally
conducted in the order shown. In addition, FUDS actions under the DERP
comply with DoD Directives, Instructions, policies, and guidance.
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Figure. Environmental Restoration Process Phases and Milestones
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The Corps has a unique capability to deliver these cleanup programs due to the
extensive knowledge and experience of the environmental engineers and
scientists residing within our Divisions, Districts, Centers, and Labs. With over
4,000 environmental professionals, the Corps has the technical capabilities to
complete the most challenging and complex environmental programs for our
nation. The Corps uses competitively procured contracts with industry to assist
in the performance of studies and investigations and the implementation of
response actions to address the environmental response requirements at
cleanup sites. This process provides for collaboration with the private sector
white maintaining an arm’s length, professional relationship with industry. This
ensures that the best interests of the taxpayers are protected and Federal
appropriations are expended effectively while making use of the expertise and
resources in the private sector.

In closing, | sincerely thank the Committee for this opportunity to discuss the
Corps’ environmental cleanup activities for our cold war legacy. We are
committed to addressing contamination resulting from past activities as we
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rigorously comply with current laws and regulations to minimize new
contamination.
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Senate Environment and Public Works Committee
Hearing entitled, “Cleaning Up Our Nation's Cold War Legacy Sites”
March 29, 2017
Questions for the Record for Lieutenant General Todd T. Semonite

Ranking Member Carper:

1. During the hearing, you noted that cuts to the Corps budget could lead to a) slower cleanups
or b) some sites not being prioritized or being prioritized differently for clean-up efforts. Please
list the sites that you would expect each outcome for if Congress adopts the President’s “skinny

budget”.

Answer: At the Fiscal Year (FY) 2018 President’s Budget level for FUSRAP Program, the
Corps would anticipate slower cleanups at the following four locations: Maywood Site (NY), St.
Louis Airport Site Vicinity Properties Site (MO), lowa Army Ammunition Plant (IA), and
Luckey Site (OH). The amount of available funding each fiscal year will affect how quickly a
site can be cleaned up and when the next site can start the clean-up process. Sites that have an
approved remedy selected (signed Record of Decision) generally do not start until a site that is
currently being cleaned up is finished. For example, in FY 2017, the Seaway Site (NY) has an
approved remedy and could technically be started. However, under our current policies this site
will not start until either one of the sites in active cleanup finishes or additional funding is
allocated to the FUSRAP program.

Senator Gillibrand:

2. New York State has a large number of FUSRAP sites. Ensuring that the program is
adequately funded is critically important to getting these projects completed, and several projects
have been on hold for years due to a lack of overall funding.

a. What is the estimated cost of achieving “response complete” for all of the FUSRAP sites in
New York?

Answer: The estimated cost to achieve "response complete” for the seven FUSRAP sites in New
York State is over $600 million. The Niagara Falls Storage Sites Interim Waste Containment
Site remedy cost accounts for $550 million of the current estimate. However, four of the seven
sites in New York do not yet have a selected remedy with associated costs. It should be expected
that the $600 million total cost estimate for New York FUSRAP sites will increase as each of
these sites reach the selected remedy phase (signed Record of Decision).

b. At current Fiscal Year 2017 levels of funding, what is the current timeline for Corps will
complete the cleanup of all FUSRAP sites?

Answer: If FUSRAP Program funding continues into the out years at FY 2017 levels, and no

additionat sites are added to the Program, the estimated date for cleanup of all sites would be
approximately 2040.

Page1of7
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c. What impact would a reduction in Army Corps funding will have an impact on the
established or anticipated timelines for cleaning up sites in New York?

Answer: Reducing the current level of funding for the FUSRAP Program (which is funded in the
Energy & Water Development Appropriations Acts), would significantly slow the rate of
cleanup for the entire Program, including the New York FUSRAP sites.

3. Just over two years ago I visited Culebra, which is an island off the coast of Puerto Rico
where, between 1901 and 1975, our military conducted artillery and small arms firing exercises.
The resuit is that there are still munitions on the island and in the water that pose a major safety
risk and limit the ability of the public to use the natural resources of parts of the island. The
Army Corps is undertaking work through the Formerly Used Defense Sites program to address
this issue and provide remediation.

a. What is the Corps” timeline complete the remediation of Culebra, and are sufficient resources
budgeted to meet that timeline?

Answer: The Corps has dedicated sufficient resources and funds to Culebra, and much has been
accomplished subsequent to your visit in January 2015. The Corps is currently conducting
investigations at 13 of the 14 Munitions Response Sites (MRSs) on the island and is scheduled to
complete most of these investigations by FY 2019. The Corps will determine the future remedial
action sequencing and timelines, based on the results of these investigations and in coordination
with Puerto Rico Environmental Quality Board (PREQB). While the investigations are
underway, the Corps initiated three removal actions that have removed almost 1,300 munitions
items from Culebra within the last year. The Corps also completed the response for the
remaining munitions site in FY 2009 and is scheduled to complete the one Installation
Restoration Program (IRP) site in FY 2020.

Additionally, to further protect the public, the Corps has executed a robust education program on
Culebra. This program was comprised of community meetings, mailings to box holders on
Culebra, and teams on the ground during high visitor times like Holy Week/Spring Break to
distribute safety and education materials to hundreds of visitors at arrival points and businesses
frequented by tourists.

Senator Harris:

4. In Oxnard, California, there is a site listed on the National Priorities List where the Army
Corps of Engineers sent the polluter a cease and desist letter in 1977, but it took until 2007 for
the EPA to list the site on the NPL. What processes have the EPA and the Army Corps of
Engineers put in place to avoid similar delays, so that investigations, enforcement, and clean up
can begin as soon as federal agencies are aware of pollution?

Answer: The Halaco site was regulated by several agencies. The Corps and EPA are involved
with actions relating to the Clean Water Act. The State has authority to oversee the proper

Page20f7
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management of hazardous and non-hazardous solid waste through the Resource Conservation
and Recovery Act (RCRA) at actively operating sites. The Environmental Protection Agency
(EPA) oversees cleanup of contamination involving inactive or closed sites through the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA). The
Halaco site has a long history of environmental issues. The Corps was involved at the very early
stages with actions impacting the Clean Water Act. The Corps would not have been involved
with the cleanup of RCRA sites or the process to list the Halaco site on the National Priorities
List.

Over the years the Corps and EPA have developed Memoranda of Understanding to help
strengthen the roles and communication for the enforcement of the Clean Water Act. In 1986
and 1989 the Corps and EPA signed two memoranda of agreement (MOAGs) to clarify each
agency’s roles for regulating discharges of solid waste into waters of the United States and
federal enforcement of the Clean Water Act. In 1986, the EPA and Army signed the
"Memorandum of Agreement Between the Assistant Administrator for External Affairs and
Water U.S. Environmental Protection Agency and the Assistant Secretary of the Army for Civil
Works Concerning Regulation of Discharges of Solid Waste Under the Clean Water Act.” The
text of this MOA is available at: https://www.epa.gov/cwa-404/memorandum-agreement-
between-assistant-administrator-external-affairs-and-water

Under the 1986 solid waste MOA, the EPA and Corps will coordinate to determine whether the
unpermitted discharge is subject to regulation under section 402 or section 404 of the Clean
Water Act.

In 1989, the EPA and Army signed the "Memorandum of Agreement Between the Department of
the Army and the Environmental Protection Agency Concerning Federal Enforcement for the
Section 404 Program of the Clean Water Act." The text of this MOA is available at:

https://www epa.gov/cwa-404/federal-enforcement-section-404-program-clean-water-act

Under the 1989 Enforcement MOA, Corps district offices and EPA regional offices will
coordinate to determine the lead enforcement agency. The Corps will be the lead enforcement
agency for all violations of permits issued by the Corps. The EPA will be the lead enforcement
agency for unpermitted discharges that involve repeat violator(s), flagrant violation(s), where
EPA requested a class of cases or a particular case, or in cases where the Corps recommends that
an EPA administrative penalty action may be warranted. The Corps will be the lead federal
agency for unpermitted discharges that do not fall into any of the categories in the previous
sentence where the EPA is the lead.

Through the policies and procedures established in these MOAs, the agencies will avoid delays
and resolve enforcement cases more efficiently. If a discharge into waters of the United States is
subject to CERCLA, EPA is the lead agency because activities undertaken under EPA's
CERCLA authorities are not required to obtain Corps permits under Section 404 of the Clean
Water Act or Section 10 of the Rivers and Harbors Act of 1899,

Page 3of 7
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5. Please provide a list and description of the eight FUDS sites that you mentioned as on “the
scale of two,” and what you mean by that scale. Would work on any of these sites be curtailed
by the proposed FY 2018 so-called “skinny budget?”

Answer: Provisions of 10 U.S.C. 2710(b) require that the Department of Defense (DoD) assign
to each defense site in the inventory required by 10 U.S.C. 2710(a) a relative priority for
response activities based on the overall conditions at each location and taking into consideration
various factors related to safety and environmental hazards. As mandated by 32 CFR Part 179,
DoD has adopted the Munitions Response Site Prioritization Protocol (MRSPP) under the
authority of 10 U.S.C. 2710(b) to prioritize response actions at MRSs. The protocol evaluates
and scores risk based on three models: Explosive Hazard, Chemical Warfare Materiel Hazard,
and Human Health Hazard. The MRSPP score ranges from 1 to 8 with 1 being the highest
priority sites. California regulators and stakeholders are engaged in the application of the
MRSPP for California MRSs. California regulators and stakeholders are also consulted in
assigning funding priorities.

Please see the Table below for a list of eight FUDS sites in California with MRSPP score of 2.
Of the eight sites, five sites will be funded in FY 2018.

FUDS Projects in California with a MRSPP Score of 2
Property--Project Name Funded in FY 2018

1 | BORREGO SPRINGS--Area E-1 Naval Impact Area No
2 | BORREGO SPRINGS--Borrego Target #64 No
3 | CAMP ELLIOT-- East Elliot Yes
4 | CAMP SAN LUIS OBISPO--Grenade Courts 25 and 26 Yes
5 | CAMP SAN LUIS OBISPO--Multi-Use Range Complex Yes
6 | CAMP SAN LUIS OBISPO--Rifle Grenade Range (1952) No
7 | DRY CANYON ARTILLERY RANGE--Artillery Range Yes
8 | UCSD (CAMP MATTHEWS)--Range Complex No. 1 Yes

Senator Sullivan:

6. We have a Cold War era site in the City of Whittier in my State that has significant
environmental clean-up issues. The Buckner Building is an old Army Barracks built just after
WW II that was transferred to the City in 1973. There have been discussions over the years over
what the building could be used for, ideas from a hotel to a jail to public housing. At one point
the City transferred title for a period of time to a private developer. But for a variety of reasons
mostly having to do with the lack of resources in such a small community, none of those ideas got
beyond the conceptual phase. The Buckner Building now sits unused in a dilapidated and degraded
condition back under City ownership. A recent Alaska DEC site study found the presence of
PCBs, mercury, Freon, asbestos, and lead-based paint left from Army ownership, with a clean-up
cost of $13 million. On a more positive note, the City has performed a structural analysis that
shows the building’s framework and foundation are structurally sound. A little over a year ago
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Congressman Young and [ wrote the Army Corps to encourage the Corps to examine the
possibility of including the building in the FUDS program for clean-up. The Corps informed us
that given the building was in a safe condition with no hazards present when it was transferred,
and under FUDS program’ guidance, it is not eligible for FUDS clean up and funding. So the
future of the building is caught in something of a Catch-22.

What are your thoughts on options for the building given these circumstances?

Answer: The Corps has evaluated the eligibility of the Buckner Building (Building) for
inclusion in the FUDS program several times. The Port of Whittier property (4,479.18 acres)
was declared eligible for the FUDS program; however, a Building Demolition/Debris Removal
(BD/DR) project was specifically excluded because the DoD’s Defense Environmental
Restoration Program (DERP) Manual (DoDM 4715.20) requires building demolition activities to
demonstrate that the DoD left the building in an unsafe condition at the time of disposal. There
is no evidence that the Building was in an unsafe condition at the time of disposal. The current
condition of the Building is believed to be the result of neglect by owners subsequent to DoD’s
possession.

Senator Whitehouse:

7. In 2009, a number of properties formerly used as part of Naval Station Newport were listed
as excess by the Department of the Navy. In 2010, the former Naval hospital, Navy Lodge, Tank
Farms 1 and 2 in Portsmouth, and other parcels and roads were listed in the federal register as
surplus property. So far, in the time since these properties were listed, only three acres from the
Navy Lodge site in Middletown are in the process of being successfully transferred under the
Defense Base Closure and Realignment (BRAC) program. As you may know, the Aquidneck
Island Reuse Planning Authority was unable to pursue a single redevelopment project, so
Middletown, Newport, and Portsmouth are each developing their own projects. The Portsmouth
properties were reported to contain over 20 empty fuel tanks and require significant cleanup.
Though the other properties are expected to become available later this year, the Portsmouth
areas still require significant remediation before they can be transferred for redevelopment.

a. What is the EPA’s/Corps’ role in the Defense Base Closure and Realignment Commission
(BRAC) process?

Answer: The Corps provides BRAC process real estate and environmental cleanup support to
the Army. The Corps also provides limited support to the Air Force and Defense Logistics
Agency. It does not provide any BRAC process support to the Navy or Marine Corps.

What is the EPA’s/Corps’ role in supporting the Navy’s efforts to cleanup Tank Farms 1 and 2?
Answer: The Corps is not providing support to the Navy BRAC cleanup efforts. Question(s) on

the Navy’s efforts to cleanup Tank Farms 1 and 2 can be directed to CDR Jeanine Womble at
jeanine.womble@navy.mil or 703-697-5946.
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Is the EPA/Corps coordinating with the Portsmouth Tank Farm Development Advisory
Committee?

Answer: The Corps is not providing support to the Navy BRAC cleanup efforts. Question(s) on
the Navy’s efforts to cleanup Tank Farms 1 and 2 can be directed to CDR Jeanine Womble at
jeanine.womble@navy.mil or 703-697-5946.

8. Please provide the current cleanup status of all Formerly Used Defense Sites (FUDS) in
Rhode Island.

Answer: As of September 30, 20186, the Corps has identified 89 FUDS projects in Rhode Island.
Of the 89 projects, 68 (76%) sites have been completed with no anticipated future financial
liability. For the remaining 21 sites listed below, the total cost to complete cleanup activities is
estimated at $59 million. Fourteen (14) of these sites are scheduled to receive funding in FY17
and/or FY'18.

Former Property Name Project Name Project Funded in FY17
Category and/or FY18

BLUE BEACH DOIRI048801 HTRW IRP Yes
FORT GREBLE DUTCH ISL Elimination of Safety Hazard BD/DR Yes
FORT GREBLE DUTCH ISL UST & AST Tank Removal IRP Yes
FORT NATHANIEL GREENE Artillery Range Complex - Water MMRP No
GOULD ISLAND NUSC Site Wide HTRW IRP Yes
NAVAL AUX AIR FAC Burial Pits MMRP No
NAVAL AUX LANDING FIELD | Shoot-in-Butt & Island Dump Area MMRP Ne
NAVAL AUX LANDING FIELD | Inland Toxic Waste Dump & Dump Area MMRP No
NAVAL AUX LANDING FIELD | Skeet Range Complex MMRP No
NAVAL AUX LANDING FIELD | CNALF Site 8 IRP Yes
NETC(MELVILLE IND FAC) NETC Melville North Area IRP Yes
NETC(MELVILLE IND FAC) NETC Melville Marine IRP Yes
NIKE PR-79 Nike Pr-79 IRP Yes
QUARRY DISPOSAL SITE Site Wide HTRW IRP Yes
QUONSET POINT NAS NIKE PR-58 and Disaster Training Area IRP Yes
QUONSET POINT NAS KEIFER PARK IRP Yes
QUONSET POINT NAS CAMP AVE DUMP IRP Yes
QUONSET POINT NAS ATLANTIC SHELLFISH IRP Yes
QUONSET POINT NAS GD, ELECTRIC BOAT AREA IRP Yes
ROSE ISL Ranges and Explosive Transfer Area MMRP No
SACHUEST PT-NPORT NCM Small Arms Range Complex - Land MMRP No

9. The Army Corps’ FUDS “Frequently Asked Questions™ webpage indicates that total cleanup
of the sites in the program could total almost $14 billion, with some sites “tak{ing] until 2085
and beyond” to cleanup. What are the major roadblocks to cleaning up these sites in a more

timely manner?

Answer: As of September 30, 2016, the Corps has addressed 3,391 sites or 63.3% of 5,357
eligible sites. Although significant progress has been made, 1,966 sites remain for current and
future cleanup actions. Given the volume of work remaining, DoD cannot work at every site
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simultaneously and thus has prioritized remaining FUDS clean-up efforts. Major program
chalienges include:

o Long Term Requirements. Certain sites have cleanup requirements that will exist in
perpetuity, for example; maintenance of fencing, replacement of signage, groundwater
monitoring, or notification/education requirements.

o Property Access. As FUDS are properties no longer owned by DoD, permission to
access these sites must be granted by the current property owner. Current property owners may
choose not to altow DoD to enter their property.

o Legal Issues. Some sites have contamination that is not of DoD origin and are in a stage
of litigation to assess who is financially responsible for cleanup.

o Complexity. Munitions response is complex and typically takes longer than other types
of cleanup. The Corps is implementing improved technologies to better identify explosive
hazards. The new technology reduces the amount of time it takes to clear explosive hazards,
reduces the amount of time UXO technicians spend in the field removing hazards, and thus, is
expected to accelerate the pace of cleanup in future years. A component of the technology also
better defines the risk which should lead to reduced long term management requirements.
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Senator BARRASSO. Thank you very much for your thoughtful tes-
timony. We appreciate you returning to the Committee today.
Thank you.

We will now turn to Mr. Barry Breen, who is the Acting Assist-
ant Administrator, Office of Land and Emergency Management, of
the United States Environmental Protection Agency.

Thank you for joining us today. We look forward to your testi-
mony.

STATEMENT OF BARRY BREEN, ACTING ASSISTANT ADMINIS-
TRATOR, OFFICE OF LAND AND EMERGENCY MANAGEMENT,
U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. BREEN. Thank you, Mr. Chairman, Ranking Member Carper,
and members of the Committee. At the outset, let me just thank
you for recognizing my colleague, Randy Deitz, at the outset of the
hearing. We will have a reception for him later today recognizing
his 32 years of Federal service, and I can’t wait to brag that the
Senate Environment and Public Works Committee recognized him
this morning. Thank you very much.

At the EPA, focusing on the Superfund program is one of Admin-
istrator Pruitt’s top priorities. Extensive data suggests that the
Superfund program is a premier example of how EPA can accom-
plish one of its core missions of protecting human health and the
environment while simultaneously promoting jobs and growth.

A 2012 peer reviewed study by the National Bureau of Economic
Research shows that Superfund cleanups reduce congenital abnor-
malities by as much as 25 percent to families living within 5,000
meters of a site. Birth defects mean improved health for the whole
next generation.

Additionally, we have data on 454 Superfund sites in reuse,
where about 3,900 businesses are generating $29 billion in sale and
employing more than 108,000 people earning a combined income of
$7.8 billion.

And we improve property values, as well. A 2013 study by re-
searchers at Duke University and the University of Pittsburgh,
now peer reviewed, analyzed census tract data and found that dele-
tion of sites from the National Priorities List after cleanup raises
the value of owner occupied housing 3 miles from the site by be-
tween 18 percent and 24 percent. Those increased property values
means that local governments have a more full tax base, and that
means that they can provide more fire protection, police protection,
libraries, and schools. So many things that local governments do
for us can be done better thanks to the Superfund program. Super-
fund, indeed, can provide tremendous improvements to both human
health and the economy.

Since enactment of Superfund, EPA, other Federal agencies, and
States and tribes have made significant progress. We have assessed
more than 50,000 sites. The removal program has conducted 15,000
removals at more than 9,000 sites, and 1,782 sites have been pro-
posed on, listed on, or now deleted from the Superfund National
Priorities List. More than 90 percent of those have undergone con-
struction activity, or the activity has been completed, or they have
now been deleted from the NPL.
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Turning to the Federal facilities program, in particular, within
the larger Superfund, Congress provided for EPA to use the Fed-
eral Agency Hazardous Waste Compliance Docket to identify Fed-
eral facilities that need to be evaluated. EPA updates the Docket
every 6 months. So far, a little over 2,300 sites are reflected on the
Docket, and of those 2,300 174 have been listed on the National
Priorities List among Federal facilities; 140 are DOD, 21 are De-
partment of Energy, and 13 are others. In the last 5 years alone,
we have completed construction, along with our partners, at 8 of
these sites; 7 from the DOD, 1 from the Coast Guard. Completing
construction means that all of the actual construction of the clean-
up is accomplished, even though more work is needing to be done.

Credit for this progress is shared among EPA, States, and the
Federal agencies themselves. Federal departments and agencies
pay for the assessment and cleanup of facilities under their juris-
diction; EPA provides assistance and oversight. In the end, the Ad-
ministrator of the EPA makes the final selection of the cleanup ac-
tion if the two agencies are unable to agree. We have agreements
with nearly all sites, and in many cases, States are indispensable
partners. Tribal governments can also be involved and participate
in decisionmaking with the other Federal agency responsible for
the tribal consultation.

At most Federal facility sites field staff relationships are strong.
The CERCLA framework has worked effectively for more than 25
years. It has a proven track record and provided a consistent foun-
dation. Because States are most often parties, States are able to
participate as well.

In conclusion, protecting human health and the environment
through continuing, and perhaps expanding on, the cleanup and
reuse activities remains among Administrator Pruitt’s top prior-
ities.

Thank you again for the invitation to join you today.

[The prepared statement of Mr. Breen follows:]
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TESTIMONY OF
BARRY BREEN
ACTING ASSISTANT ADMINISTRATOR
OFFICE OF LAND AND EMERGENCY MANAGEMENT
U.S. ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
UNITED STATES SENATE

MARCH 29, 2017

Chairman Barrasso, Ranking Member Carper, and members of the Committee, thank you
for inviting me to appear today to discuss the EPA’s role in the cleanup and restoration of
contaminated federal facilities under the Comprehensive Environmental Response,

Compensation and Liability Act (CERCLA or “Superfund”).

CLEAN UP PROGRESS UNDER CERCLA

At EPA, focusing on the Superfund program is one of Administrator Pruitt’s top
priorities. Extensive data suggests that the Superfund program is a premier example of
how EPA can accomplish one of its core missions of protecting human health and the

environment, while simultaneously promoting jobs and growth.

A 2011 National Bureau of Economic Research study entitled “Superfund Cleanups and
Infant Health” shows that Superfund cleanups reduce congenital abnormalities in infants
by as much as 25 percent for those living within 2,000 meters of a site.! Birth defects

avoided, means improved human health for an entire future generation. Additionally,

! Currie, Janet, Michael Greenstone, and Enrico Moretti, 2011, “Superfund Cleanups and Infant Health”.
American Economic Review, 101(3): 435-441
1
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data shows that at 454 reuse sites, approximately 3,900 businesses are generating $29
billion in sales and these businesses employed more than 108,000 people who earmed a
combined income of $7.8 billion.2. Work under the Superfund Program improves
property values as well. A 2013 study by researchers at Duke University and the
University of Pittsburgh analyzed census tract data and found that deletion of sites from
the NPL after cleanup raises the value of owner-occupied housing within three miles of
the site by 18.6 - 24.5 percent.® Increased property values mean a healthier tax base for
local communities that support so many other benefits, such as public schools, libraries,
police and fire departments and other local services. This data clearly demonstrates how
the Superfund program can provide tremendous improvements to both human

healthhealth and the economy.

Since enactment of CERCLA, the EPA, other federal agencies, and states and tribes have
made significant progress. Under the Superfund program, the EPA and its state, tribal,
and federal partners have assessed more than 50,000 sites; the removal program has
conducted more than 15,000 removals at over 9,000 sites; and 1,782 sites have either
been proposed to, listed on, or deleted from the Superfund National Priorities List (NPL).
Of the 1,729 final or deleted sites, more than 90 percent have undergone construction

activity, have been completed, or have been deleted from the NPL.

2 For more information on Redevelopment Economics and in depth case studies please use the link below.
hups://www.epa.govisuperfund-redevelopment-initiative/redevelopment-economics

3 Gamper-Rabindran, Shanti and Christopher Timmons. 2013. “Does cleanup of hazardous waste sites raise hounsing
values? Evidence of spatially localized benefits,” Journal of Environmental Economics and Management 65(3): 345~
360
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FEDERAL FACILITY CLEANUP AND REUSE

CERCLA Section 120 provides a framework for identifying contaminated federal facility
sites, assessing actual or potential environmental risks from these sites, and assuring
cleanup and other actions to protect human health and the environment. Under
CERCLA, the EPA and its federal and state partners address releases of hazardous
substances that pose or may pose current or future threats to human health and the
environment. The federal facility restoration and reuse program is an important
component of the broader Superfund program. Under CERCLA Section 120, federal
facilities are required to comply with CERCLA in the same manner and to the same

extent, both substantively and procedurally, as private entities.

Section 120 includes some unique provisions and timetables that apply to federal
facilities only, including requiring the EPA to establish a federal agency hazardous waste
docket, requiring completion of a preliminary assessment by a federal facility after
docket listing, requiring a federal agency to commence a remedial investigation and
feasibility study of a facility it owns or operates within six months of that facility being
placed on the NPL, and requiring the EPA and the federal facility enter into an
Interagency Agreement (IAG) (commonly referred to as a “Federal Facility Agreement”
or FFA) at NPL sites. Also, specific provisions govern the transfer of federal property to
private entities. Finally, CERCLA restricts the use of Superfund Trust Fund meonies to
carry out remedial actions at federal facilities. Instead, federal departments and agencies

pay for the assessment and cleanup of facilities under their jurisdiction, custody or
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control, while the EPA uses its Superfund resources to provide technical assistance and

oversight.

Under Executive Order 12580, federal agencies are designated as the “lead agency” for
carrying out many CERCLA statutory requirements at their facilities. CERCLA Section
120(e)(4) specifies that an IAG must include the review of alternative remedial actions,
with the selection of remedial action by the head of the federal agency and the EPA. The
Administrator of the EPA makes the final selection of the remedial action if the federal
agency/department and the EPA are unable to reach agreement on the selection of a
remedial action. Thus, in some respects, other federal agencies such as the Department
of Defense (DoD) and the Department of Energy (DOE) are the EPA’s partners, as well

as regulated entities, under the CERCLA framework.

At federal facilities on the NPL, unlike non-federal Superfund sites, the federal agencies
responsible for cleanup generally write Records of Decision (RODs), with EPA review
and concurrence. In addition, federal agencies assume the lead responsibility for carrying
out CERCLA section 121(c) five-year reviews to determine if the remedy remains

protective at federal facility NPL sites, again with EPA review and concurrence.

At most federal facility NPL sites, field staff relationships are strong. Currently there are
157 federal facility sites on the NPL. Another 17 federal sites were on the NPL, but have
been deleted. Of the 174 total NPL sites, 140 are DOD sites. The FFAs negotiated with
DoD, DOE and other agencies are enforceable agreements that govern the cleanup at

federal Superfund sites, and are comparable to EPA’s cleanup agreements with private
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parties at non-federal sites. A majority of the FFAs include a state as a signatory, and
provide a formal mechanism for state involvement in the oversight of response actions.
Tribal governments may also be involved in the cleanup procéss and participate in the

decision making with the other federal agency as the lead for tribal consultation.

Often, the EPA and the other federal agencies implementing the remedies face unique
challenges due to the types of contamination present, the size of the facility, the extent of
contamination, ongoing facility operation needs, and complexities related to the

redevelopment plans for the facilities.

FEDERAL AGENCY HAZARDOUS WASTE COMPLIANCE DOCKET

Since 1988, EPA has maintained the Federal Agency Hazardous Waste Compliance
Docket (Docket) required under Section 120(c) of CERCLA. The Docket contains
information on federalf facilities that manage hazardous waste or from which hazardous
substances, pollutants or contaminants have been or may be released. The Docket is
developed from information submitted by the federal facility under the following
authorities: Resource Conservation and Recovery Act Sections 3005, 3010, 3016 and
CERCLA Section 103. The Docket serves three major purposes: (1) to identify all
federalf facilities that must be evaluated to determine whether they pose a threat to
human health and the environment sufficient to warrant inclusion on the NPL; (2) to
compile and maintain the information submitted to EPA on these facilities; and (3) to
provide a mechanism to make the information available to the public. EPA updates the
Docket every six months with the last update occurring in October, 2016. The total

number currently on the Docket is 2,318.
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PROGRESS THROUGH EFFECTIVE PARTNERSHIPS

The CERCLA Section 120 framework has worked effectively for helping to ensure
appropriate oversight of clean ups for more than 25 years, with a proven track record for
achieving consistent, protective cleanups at the nation’s federal facility sites. CERCLA
has provided a consistent foundation for the EPA and federal agencies to cooperate in the
field. Moreover, because states are most often parties to the FFA’s and state Applicable
or Relevant and Appropriate Requirements apply to site cleanups, states and the EPA
work together to help ensure NPL cleanups meet statutory requirements and are

protective of human health and the environment.

In the last five years, construction completion has been reached at eight federal sites,
including seven DoD sites and one U.S. Coast Guard site. Construction completion of a
site is an important milestone as it means the construction of all cleanup actions is
finished at a site, including actions to address all immediate threats and to bring all long-
term threats under control. Since the Superfund program’s inception, construction
completion has been reached at 78 of the 174 federal sites on the NPL, including 62 (out

of 140) DoD sites, and 10 (out of 21) DOE sites.

The EPA is engaging with other federal departments and agencies on a range of activities
to maintain and accelerate cleanup progress at federal facilities. For example, we are
working collaboratively with DoD on tools for advanced geophysical classification to
allow for more accurate and efficient cleanup of munitions sites, improving site level data
quality, and resolving technical issues associated with emerging contaminants. We are

continuing to modernize the Federal Agency Hazardous Waste Compliance Docket and

6
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have implemented ways to make the federal facilityff program data more accessible to

communities and other stakeholders as required by CERCLA.

Contaminated sites and cleanup activities have a significant impact on the surrounding
communities. EPA’s federal facilityff program has been working collaboratively with
DoD, DOE, and Department of the Interior through a federal workgroup to improve the
technical quality and timeliness, and reduce the cost of five-year review reports; and to
ensure that the community is aware of whether the remedy in place at the NPL site
continues to be protective of human health and the environment. These long-standing
partnerships are successful at exchanging information and training on remediation

technologies, monitoring and chemical methods and data quality practices.

CONCLUSION

I appreciate the Committee’s interest in the cleanup of NPL federal facility sites. As
previously stated, protecting human health and the environment through continuing, and
perhaps expanding upon, ongoing cleanup and reuse activities remains among
Administrator Pruitt’s top priorities. Such efforts will always be done so in a manner that
continues to protect human health and the environment and in partnership with other

federal departments and agencies, states, tribes and local communities.
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U.S. Environmental Protection Agency
Responses to Questions for the Record
. Senate Environment and Public Works Commitiee
Hearing on “Cleaning Up Our Nation's Cold War Legacy Sites”
March 29, 2017

Rani&ing Member Carper:

1. During the hearing, you noted that cuts to the EPA Superfund budget could lead to
a) slower cleanups or b) some sites not being prioritized or being prioritized
differently for clean-up efforts. Please list the sites that you would expect each
outcome for if Congress adopts the President’s “skinny budget”.

RESPONSE: A definitive list of sites where cleanup work may be delayed is not
available at this time, aside from the 12 sites with projects that were not started in Fiscal
Year 2016. At the end of Fiscal Year 2016, EPA was unable to fund new construction
work at 12 National Priorities List sites. Information on these 12 sites can be found at
https:/f'www.epa.gov/superfund/remedial-annual-accomplishments-fact-sheets#tab-10.
EPA is still in the process of determining what additional sites may be ready to initiate
new construction work in fiscal years 2017 and 2018. EPA’s current estimate is that there
could be approximately 15-20 National Priorities List sites with construction projects still
awaiting funding at the end of Fiscal Year 2017. This estimate is subject to change. If
enacted, the Fiscal Year 2018 President’s Budget request and site-specific technical
reasons may result in modifying site schedules, making it difficult to confirm specific
sites at this time.

2. Please provide a list that includes the following information:

-a. Each proposed regulation or other proposed final agency action relating to
the clean-up of toxic chemicals or the regulation or restriction of a chemical
substance or a pesticide that was proposed after January 1, 2016 but not yet
finalized, along with a timeline and expected date each such regulation or
action will be finalized. If any such regulation or action is not expected to be
finalized, please explain why not?

RESPONSE: Regarding Superfund’s National Priorities List, EPA’s Office of Land
and Emergency Management has two proposed regulations that fall under this
category:

Action Title: National Priorities List

Action: Proposed Rule; 81 FR 20277, April 07, 2016

Purpose: Proposing to add 8 sites; one each in CA, CO, IN OH, NY, PR, TX, and
wV.

Background: The Comprehensive Environmental Response, Compensation, and
Liability Act (“CERCLA” or “the Act™), as amended, requires that the National Oil

1
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and Hazardous Substances Pollution Contingency Plan (“NCP”) include a list of
national priorities among the known releases or threatened releases of hazardous
substances, pollutants or contaminants throughout the United States. The National
Priorities List (“NPL”) constitutes this list. The NPL is intended primarily to guide
the Environmental Protection Agency (“EPA” or “the agency”) in determining which
sites warrant further investigation. These further investigations will allow the EPA to
assess the nature and extent of public health and environmental risks associated with
the site and to determine what CERCLA-financed remedial action(s), if any, may be
appropriate. ' :

Timing: The EPA finalized this rule on September 9, 2016 (81 FR 62397). With the
exception of the site located in Indiana, for which EPA has not yet made a final
decision, all remaining sites in this proposed rule were made final and added to the
NPL. :

Action Title: National Priorities List
- Action: Proposed Rule; 81 FR 62428, September 09, 2016 .
Purpose: Proposing to add 8 sites; one each in FL, MA, NE, NV, NY, PR, TN, and
TX. ’
Background: (See first action listed for NPL Listings.)
Timing: With the exception of the site located in Nevada, which has been paused at
the request of the state in order to continue evaluations at the site, EPA expects to
.consider the remaining sites by September 30, 2017.

The Office of Chemical Safety and Pollution Prevention rulemaking activity that fall
within this category are included in Enclosure 1.

b. Each proposed regulation or other propesed final agency action relating to
the clean-up of toxic chemicals or the regulation or restriction of a chemical
substance or a pesticide that was submitted to OMB after January 1, 2016
but not yet formally proposed, along with a timeline and expected date each
such regulation or action will be formally proposed. If any such regulation
or action is not expected to be formally proposed, please explain why not?

RESPONSE: Regarding Superfund’s National Priorities List, EPA’s Office of Land
and Emergency Management has one proposed regulation that falls under this
category:

Action Title: National Priorities List

Action: Proposed Rule

Purpose: Proposing to add and withdraw sites to the General Superfund section of the
NPL. .

Background: (See first action listed for NPL Listings.)

Timing: EPA expects this package to be formally proposed by September 30, 2017.
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The Office of Chemical Safety and Pollution Prevention rulemaking activity that fall
within this category are included in Enclosure 1.

Senator Gillibrand:

3. Based on my understanding of the Atlantic Fleet Weapons Training Area Site in
Vieques, it sounds like there has been significant done work investigating and
remeving munitions, removing solid wastes piles/debris, while alse striving to ensure
protection of human health and the environment.

a. Due to the size of the site and the complexity and logistics of ensuring safe
removal - including personnel safety, access to supplies, and protection of the
endangered species in the area - how will a reduction in EPA’s funding
impact the schedule to complete the cleanup for this community of 9,100
residents and a growing tourism industry?

RESPONSE: The Navy funds the cleanup work at Vieques. EPA provides direct
oversight and technical expertise to assure that the work performed by the Navy is
consistent with CERCLA requirements. EPA oversight is funded through EPA’s budget
and is not reimbursed by the Navy. It is too early in the budget process to know what
impacts reductions would have on work performed for a specific site. EPA currently has
three EPA project managers, various EPA technical experts, and a contractor providing
support on this site. More information on this site can be found on EPA’s website:

https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0204694

4. What Steps is the EPA taking to work with the local community to address their
concerns about the impacts of the project on air quality in the surroundmg
community?

RESPONSE: EPA staff met with members of the community to discuss their concerns
regarding air quality related to the Navy’s work in late 2016. EPA and the
Commonwealth of Puerto Rico advised the Navy that air monitoring of their vegetation
clearance through the use of controlled burns is necessary. Air monitoring was not
included in the Navy’s original work plan. EPA is working with the Navy to ensure that
the air monitoring continues and that the data is made available to the community, in
order to address the community’s concerns,

5. Yhave heard concerns from local stakeholders that the information provided by the
EPA and the Navy is not always accessible to them in a format that can be easily
understood by the general public. Can you-commit that the EPA will work with the
community to ensure that written communications with the pnbhc are in the most
accessible and understandable format possible?

RESPONSE EPA has a field office in Vieques where members of the commumty can
speak directly with one of the project managers to discuss the work or ask any
questions. This project manager also lives on the island, is well known in the
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‘community, and is readily available to discuss concemns with the community. In
addition, EPA has simultaneous translation services at public meetings-to ensure that all
attendees can understand the information being presented.

Senator Harris:
6. On average, how long does it take to clean up a Superfund site?

RESPONSE: Cleanup actions can last from a few months for relatively straightforward
soil excavation or capping remedies to several decades for complex, large area-wide
groundwater, sediment, or mining remedies. The length of time it takes to cleanup a
hazardous waste site depends upon many factors, including the:

¢ risk it poses to human health and the environment;

¢ volume, extent, type and location of the contamination;

e selected cleanup alternative;

e search for and settlement with potentially responsible parties; and

« availability of funding. . ’

7. In Oxnard, California, there is a site listed on the National Priorities List where the
Army Corps of Engineers sent the polluter a cease and desist letter in 1977, but it
took until 2007 for the EPA to list the site on the NPL. What processes have the
EPA and the Army Corps of Engineers put in place to avoid similar delays, so that
investigations, enforcement, and clean up can begin as soon as federal agencies are
aware of pollution?

RESPONSE: The site referred to in the question is the Halaco Engineering Company
site in Oxnard, CA. Halaco Engineering Company operated a metal recovery facility in
Oxnard from about 1965 to 2004. During its 40 years of operation as an operating
facility, Halaco was regulated primarily by several State agencies, including the
California Regional Water Quality Control Board, the California Department of Toxic
Substances Control, and the California Radiologic Health Branch. Because Superfund
focuses on the cleanup of inactive hazardous waste sites, EPA took primary responsibility
for environmental issues at the site after Halaco declared bankruptcy and ceased
operations in 2006, and the State of California asked EPA to address immediate health
risks at the site. EPA took steps to stabilize the site in mid-2006, overseeing work by the
site owners to remove drums and other hazardous substances, fence the large waste pile,
and install a silt curtain and straw wattles. In 2007, EPA and its contractors implemented
additional measures to stabilize and secure the site, and concurrently proposed adding the
site to the National Priorities List. More information on the site can be found here:

https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfin?id=0901242

8. Please update the status of progress on and an expected timeline for completion of
the cleanup of the Sulphur Bank Mercury Mine site in Clear Lake, California?

RESPONSE: EPA is currently working with California state agencies and the Elem
Tribe to evaluate long-term cleanup actions to prevent mine waste from continuing to

4
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contaminate Clear Lake, address existing Clear Lake sediment contamination, and
consolidate and cap mine waste onsite. A Feasibility Study comparing cleanup options
for the main mine site was completed in 2006. A revised study comparing additional
cleanup options is currently under review by the State, the Elem Tribe, and other
stakeholders. The cleanup will be constructed in phases and is dependent on many
factors, such as receiving cleanup funding. EPA’s investigation into the extent and impact
of the mine site on Clear Lake and adjacent communities continues, with a
comprehensive Human Health Risk Assessment slated for completion in early 2018. A
Record of Decision (ROD) detailing the cleanup plan for the site is expected to be
finalized in 2020. The ROD cleanup actions are anticipated to take ten years.

The Sulphur Bank Mercury Mine was listed on the National Priorities List in 1990. The
Superfund Program prioritizes cleanup work by addressing urgent risks to human health
first. Accordingly, EPA conducted early response actions to protect residents of the Elem
Indian Colony living adjacent to the mine site:

» Soil removal from residential yards. In 1997, EPA removed up to 18 inches of the
mercury and arsenic-contaminated mine wastes from 17 residential yards at the Elem
Tribal Colony, which is located adjacent to the mine property.

o  Surface water diversion. In 1999-2000, EPA constructed surface water diversions
on the mine site to prevent contaminated sediments and water from flowing into Clear
Lake, '

¢ Well closure emergency response, EPA conducted an emergency action in late 2000
and early 2001 to investigate the closure of all of the historic wells, and took action to
properly close three wells that had not been properly abandoned.

¢  Soil removal frem Elem Indian Colony. In June 2006, EPA began work to remove
28,000 cubic yards of mercury and arsenic contaminated mine waste from the Elem
Indian Colony residential area. EPA removed mine wastes from 14 residential yards,
several inactive gravel roadways, and from beneath the entire paved roadway system,

¢ Mine waste removal from Sulphur Bank Mine Road. In 2008, EPA removed
mercury and arsenic contaminated mine waste from the gravel roadways and adjacent
areas in a residential area located to the south of Sulphur Bank Mercury Mine along
Sulphur Bank Mine Road.

¢ Mine waste capping on BIA Route 120, In late 2010, EPA completed a removal
action to rebuild Route 120, the main access road to the residential area of the Elem
Colony. The re-construction eliminated potential human exposure to mine waste by
containing the waste used to construct the original road.

More information on this site can be found on EPA’s website:

https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0902228
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Senator Whitehouse:

9. For how many Foermerly Used Defense Sites (FUDS) in Rhode Island does the EPA
serve as the lead regulator of the FUDS property? Please provide the cleanup status
and compliance with EPA regulations for those sites.

RESPONSE: EPA does not serve as the lead regulator at any FUDS properties in Rhode
Island. However, the Navy’s Davisville-NCBC NPL site (Davisville) is adjacent to the
FUDS property Army Nike PR-58 in Rhode Island. The majority of groundwater
contamination at the Davisville NPL site is from the adjacent Army Nike PR-58

FUDS. EPA is continuing to work with the Navy, Army, and Rhode Island to ensure the
sites are addressed. More information on this site can be found here:

https://camulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0101430
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Senator BARRASSO. Well, thank you very much, Mr. Breen. We
appreciate your time here today and your testimony, so thank you.

I am next going to turn to Mr. Kevin Frederick, who is the Water
Quality Administrator for the Wyoming Department of Environ-
mental Quality.

I would like to let folks know that Mr. Frederick previously man-
aged the groundwater section for the Water Quality Division in
Cheyenne. He oversaw the day to day permitting, compliance, in-
spection, and monitoring activities involving the Underground In-
jection Control Program, the Groundwater Pollution Control Pro-
gram, and the Federal Facilities Corrective Action Program.

Prior to joining the Wyoming Department of Environmental
Quality, he has worked in the energy, minerals, and oil and gas in-
dustry. In 2007 Mr. Frederick received an EPA Region 8 Environ-
mental Achievement Award for leadership in groundwater manage-
ment. So this is a man who clearly knows from which he speaks.
He currently serves on the Board of Directors for the Groundwater
Protection Council and the Groundwater Research and Education
foundation; degrees in geology and geophysics from the University
of Wisconsin at Madison and is a Wyoming licensed professional
geologist.

Thank you so much for traveling from Wyoming to Washington
to testify to be with us today. Please proceed.

STATEMENT OF KEVIN FREDERICK, WATER QUALITY ADMIN-
ISTRATOR, WYOMING DEPARTMENT OF ENVIRONMENTAL
QUALITY

Mr. FREDERICK. Thank you, Mr. Chairman. Good morning.

Good morning, Ranking Member Carper and honorable members
of the Committee. My name is Kevin Frederick. I am the Water
Quality Administrator for the Wyoming Department of Environ-
mental Quality, and I thank the Committee for inviting the State
of Wyoming to share its perspective on environmental cleanup of
cold war legacy sites.

Wyoming is home to 38 Formerly Used Defense Sites. My com-
ments today focus on those that have had the most significant envi-
ronmental impact, which are the 7 former Atlas Missile sites in
southeast Wyoming.

The Atlas Missile was the first fully operational strategic missile
developed by the U.S. and was designed for deployment of nuclear
warheads during the cold war era of the late 1950s and early
1960s. Missile sites were used for the housing, readiness, and po-
tential launch of nuclear missiles. The Atlas Missile sites played a
crucial role in protecting the safety and security of the American
people and ensured the military readiness of the United States
armed forces. However, some of the sites have, and continue to
cause serious environmental problems.

The Atlas used liquid rocket fuel propellant for fuel and liquid
oxygen as the oxidizer. Trichloroethylene, or TCE, a known car-
cinogen, was used to clean the rocket fuel tanks, engines, and lines
to prevent accidental explosions. Spent TCE drained into a series
of unlined pits and channels, and into the subsurface. The amount
of TCE that may have been released into the subsurface and into
groundwater ranges from hundreds to thousands of gallons at each
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site. It takes as little as two teaspoons of TCE to contaminate an
Olympic size swimming pool full of water, more than 660,000 gal-
lons. A number of factors make TCE very difficult, expensive, and
time consuming to clean up.

Groundwater within the Ogallala aquifer underlying some mis-
sile sits has been impacted with TCE at levels far above the safe
drinking limit of 5 parts per billion. The Ogallala, as you know, is
one of the most important of the nation’s aquifers, supplying the
agricultural and drinking water needs of the bread basket States
in the Midwest. All of the missile sites are located within 75 miles
of Cheyenne, the most densely populated area in the State and the
home of F.E. Warren Air Force Base. Residents rely heavily upon
high quality groundwater, much from the Ogallala, for municipal
drinking water supplies.

Wyoming’s missile sites have some of the largest and deepest
TCE plumes in the U.S. The largest, at Missile Site 4, 16 miles
west of Cheyenne, is roughly 12 miles long and 3 miles wide in
places. At Site 4, concentrations of TCE in groundwater are greater
than 240,000 parts per billion, or 48,000 times the safe drinking
water limit. Some of the city of Cheyenne’s municipal drinking
water supply wells, as well as two water wells owned by private
landowners, have already been impacted by TCE from Atlas 4.

Each of the seven Atlas Missile sites in Wyoming will require
significant human and capital resources to complete cleanup, and
each presents unique challenges and difficulties. Overall costs ex-
pended to date at the seven missile sites exceeds $45 million, and
much work remains to be done. As of 2015 the Department of De-
fense estimated that the cost to complete the investigation and re-
mediation of Formerly Used Defense Sites in Wyoming at more
than $285 million.

The Department of Defense is ultimately responsible for contami-
nation at the Atlas Missile sites. As the State’s lead environmental
oversight agency, the Wyoming Department of Environmental
Quality coordinates with the Corps of Engineers to investigate,
characterize, and remediate contaminated soils and groundwater at
these sites. Of the seven sites in Wyoming, only two are in the re-
mediation phase to treat contaminant plumes.

Collaboration between our respective agencies, together with
public involvement, allows cleanup of these sites in a way that
works and that is cost effective. Up front planning and communica-
tion, including a clear understanding of the roles and responsibil-
ities of the agencies involved, and a mutual understanding of the
Federal and State regulations at work are essential to the success
of this endeavor. Adhering to these basic tenets makes the process
work best for all parties involved.

Further details on each of the Wyoming missile sites, as well as
observations and recommendations that may help improve the
overall cleanup process at these sits, are provided in the appendix
to my written testimony.

Mr. Chairman, Mr. Ranking Member, and members of the Com-
mittee, I thank you for your time and remain available to answer
any questions.

[The prepared statement of Mr. Frederick follows:]
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Testimony of Kevin Frederick, Administrator
Water Quality Division
Wyoming Department of Environmental Quality
Before

U.S. Senate Committee on Environment and Public Works

Hearing to receive testimony on
“Cleaning up Our Nation's Cold War Legacy Sites”

March 29,2017 at 10:00 AM
Room 406 Dirksen Senate Office Building

Good morning Chairman Barrasso, Ranking Member Carper, and honorable
Members of the Committee. My name is Kevin Frederick. I am the Water Quality
Administrator for the Wyoming Department of Environmental Quality, and I thank
the Committee for inviting the State of Wyoming to share its perspective on
environmental cleanup of Cold War legacy sites.

Wyoming is home to 38 formerly used defense sites. My comments today
focus on those that have had the most significant environmental impact, which are
the seven former Atlas Missile sites in southeast Wyoming. The Atlas Missile was
the first fully operational strategic missile developed by the U.S. and was designed
for deployment of nuclear warheads during the Cold War era of the late 1950’s and
early 60°s. Missile sites were used for the housing, readiness, and potential launch

of nuclear missiles. The Atlas Missile sites played a crucial role in protecting the
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safety and security of the American people and ensured the military readiness of
the United States armed forces. However, some of the sites have, and continue to
cause serious environmental problems.

The Atlas used liquid rocket propellant for fuel and liquid oxygen as the
oxidizer. Trichloroethyléne, or TCE, a known carcinogen, was used to clean the
rocket fuel tanks, engines, and lines to prevent accidental explosions. Spent TCE
drained into a series of unlined pits and channels. The amount of TCE that may
have been released ranges from hundreds to thousands of gallons at each site. It’s
been said that as little as one teaspoon of TCE can contaminate one million gallons
of water.

Groundwater within the Ogallala aquifer underlying some missile sites has
been impacted with TCE at levels far above the safe drinking water limit of 5 parts
per billion. The Ogallala is one of the most important of the nation’s aquifers,
supplying the agricultural and drinking water needs of the bread-basket states in
the Midwest. All of the missile sites are located within 75 miles of Cheyenne, the
most densely populated area in the state and the home of F.E. Warren Air Force
Base, one of the country’s nuclear missile command and control launch centers.
Residents rely heavily upon high quality groundwater, much from the Ogallala, for

municipal drinking water supplies.
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Wyoming’s missile sites have some of the largest and deepest TCE plumes
in the U.S. The largest, at Missile Site 4 eighteen miles west of Cheyenne, is
roughly 12 miles long and 3 miles wide in places. At Missile Site 4,
concentrations of TCE in groundwater are greater than 240,000 ppb, or 48,000
times the safe drinking water limit. Some of the City of Cheyenne’s municipal
drinking water supply wells, as well as two water wells owned by private
landowners, have already been impactéd by TCE from Atlas 4.

Plumes at three other sites are roughly 1 mile long by one-quarter to one-half
mile wide, and the remaining two are a few hundred feet in length and width. All
sites have TCE in groundwater ranging from hundreds to thousands of parts per
billion. TCE plumes at three of the sites have migrated beneath adjacent private
properties, and many of the people who live near the missile sites depend on
private wells that are not equipped to remove TCE.

TCE is a dense non-aqueous phase liquid, which means that it tends to
adhere to materials it comes into contact with—that is, it is sticky—and it sinks to
the bottom of aquifers. Managing TCE contamination at missile sites in Wyoming
is further complicated by highly variable and unpredictable geology, short
fieldwork seasons, large volumes of TCE, and long time frames of more than 50

years since the releases occurred. Adding to that complexity, TCE typically cannot
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be excavated and removed, and it is difficult to remediate. In short, these are not
your garden variety contaminated sites.

Taken together, these factors make TCE very difficult, expensive, and time-
consuming to clean up once it reaches groundwater, and costs quickly reach into
the millions of dollars. Each of the seven Atlas Missile sites in Wyoming will
require significant human and capital resources to complete cleanup, and each
presents unique challenges and difficulties. Overall costs expended to date at the
seven missile sites exceed $45,000,000, and much work remains to be done. As of
2015, the Department of Defense estimated that the cost to complete the
investigation and remediation of formerly used defense sites in Wyoming at
$285,134,000.

The Department of Defense is ultimately responsible for contamination at
Atlas Missile sites. As the state’s lead environmental oversight agency, the
Wyoming Department of Environmental Quality coordinates with the Corps of
Engineers to investigate, characterize, and remediate contaminated soils and
groundwater at these sites. Of the seven sites in Wyoming, two are in the
remediation phase to treat contaminant plumes; one is in pilot stage remedial
testing; one is in the site characterization phase; two are awaiting DoD funding for
site characterization; and one, Missile Site 7, is under evaluation for closure.

Cleaning up the contamination from these Cold War era sites will require ongoing
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cooperation between the Army Corps of Engineers and the Wyoming Department
of Environmental Quality. While at times frustrating, the Wyoming Department of
Environmental Qﬁality is fortunate to have a relatively good and constructive
working relationship with the Corps of Engineers. Collaboration between our
respective agencies, together with public involvement, allows cleanup of these
sites in a way that works, and that is cost effective. Upfront planning and
communication, including a clear understanding of the roles and responsibilities of
the agencies involved, and mutual understanding of the federal and state
regulations at work are essential to the success of this endeavor. Adhering to these
basic tenets makes the process work best for all parties involved.

Further details on each of the Wyoming missile sites, as well as observations
and recommendations that may help improve the overall cleanup process at these
sites, are provided in the Appendix to my written testimony.

Mr. Chairman, Mr. Ranking Member, and Members of the Committee, I
thank you for your time and remain available to answer any questions you may

have.

Kk R
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Appendix

To Testimony of Kevin Frederick, Administrator
Water Quality Division
Wyoming Department of Environmental Quality

Before
U.S. Senate Committee on Environment and Public Works

Hearing to receive testimony on
“Cleaning up Our Nation's Cold War Legacy Sites”

March 29,2017 at 10:00 AM
Room 406 Dirksen Senate Office Building

By some estimates, there are over 300,000 sites in the United States where soil or water
are contaminated. The United States Environmental Protection Agency estimates that
expenditures for soil and groundwater cleanup at these sites through 2033 may exceed
$200,000,000,000 (not adjusted for inflation),! At the formerly used Atlas Missile sites in
Wyoming, groundwater impacts are particularly severe and will require significant effort to
investigate and remediate. As of 2015, the Department of Defense estimated that the cost to
complete the investigation and remediation of formerly used defense sites (FUDS) in Wyoming
through 2060 at $285,134,000.

Several factors are expected to make cleanup of FUDS in Wyoming expensive. At the
seven former Atlas Missile sites, trichloroethylene (TCE) has contaminated groundwater and
threatened drinking water supplies in an already arid area where water is scarce. Wyoming sites
are considered complex. Attributes that add to the complexity of cleaning up the former Atlas
Missile sites include extensive groundwater contamination at depth, large releases and/or source
zones, multiple and/or recalcitrant contaminants, widespread contaminant distribution in the
subsurface, long timeframes since releases occurred, and heterogeneous geology. Complexity is
also directly tied to the contaminants present. Some of the most challenging contaminants to
remediate are dense non-aqueous phase liquids like TCE. Additionally, Wyoming has some of
the largest and deepest TCE plumes in the US, rivaled only by TCE-contaminated Superfund
sites.

The following table presents a status update on each missile site in Wyoming, including
the corrective action period funded and Wyoming Department of Environmental Quality
{WDEQ) oversight costs for each of those timeframes.

* Alternatives for Managing the Nation's Complex Contaminated Groundwater Sites, by Committee on Future
Options for Management in the Nation’s Subsurface Remediation Effort; Water Science and Technology Board;
Division on Earth and Life Studies; National Research Council {2013).
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Former F.E. Warren Atlas Missile Sites 1 through 7
C i ctio! ) Fundi

Total Total CA
CA Period Installation Approved Pending Year
2010-2012 | FE WARREN AFB FAC SITE 1 (BO8WY0464) $2,951.51 $0.00 | 2009
2012-2014 | FE WARREN AFB FAC SITE 1 (BO§WY0464) $1,177.81 | - $0.00 | 2011

Missile Site 1 is located 20 miles north of Cheyenne, immediately west of Interstate 25. This site has a
TCE plume that measures 5,600 feet in length and 3,500 feet in width. Groundwater is flowing east
and slightly northeast. Depth to water varies but is approximately 200 feet below ground surface (BGS).
This site is currently unfunded by the U.S. Army Corps of Engineers (USACE) under the Defense and
State Memorandum of Agreement (DSMOA) and not under active investigation or remediation.
Groundwater monitoring was last conducted at this site in 2012. USACE investigation costs to date are
$386,600. WDEQ oversight funds have been $4,129.32.

Total Total CA
CA Period Installation Approved Pending | Year
2010-2012 | FE WARREN AFB FAC SITE 2 (BO§WY0465) $6,723.31 $0.00 | 2009
2012-2014 | FE WARREN AFB FAC SITE 2 (BO8WY0465) $10,703.22 $0.00 | 2011
2014-2016 | FE WARREN AFB FAC SITE 2 (BO8WY0465) $1,495.44 $0.00 | 2013
2016-2018 | FE WARREN AFB FAC SITE 2 (BO8WY0465) $897.41 $0.00 | 2015

Missile Site 2 is located 16 miles northeast of Cheyenne, on the north side of State Highway 85. This
site has a TCE plume that measures 4,500 feet in length and 3,000 feet in width. Concentrations range
from 13 ppb to 14,000 ppb within the plume. Pilot studies are currently being conducted to determine
the most appropriate way to perform in-situ bioremediation. USACE investigation costs to date are
$4,102,200. WDEQ oversight between 2010 and 2016 is $18,921.97.
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Total T bu"I’otal CA

CA Period Installation Approved Pending | Year
2010-2012 | FE WARREN AFB FAC SITE 3 (B08WY0466) $17,371.78 $0.00 | 2009
2012-2014 | FE WARREN AFB FAC SITE 3 (BO8WY0466) $17,329.94 $0.00 | 2011
2014-2016 | FE WARREN AFB FAC SITE 3 (BO8WY0466) $53,467.57 $0.00 | 2013
2016-2018 | FE WARREN AFB FAC SITE 3 (BO8WY0466) $3,224.78 |  $2,144.70 | 2015

Missile Site 3 is located 20 miles southeast of Cheyenne near Carpenter, WY. This site has a TCE
plume that measures 6,400 feet in length and 2,400 feet in width. Concentrations range from 920 ppb
to 21,000 ppb within the plume. The borizontal and vertical extent of contamination has not been
defined. The vertical extent could be greater than or equal to 174 vertical feet of saturated thickness of
the aquifer. The deepest well is 290 feet deep. The 2016 signed Decision Document identifies in-situ
bioremediation as the groundwater remedy for the site. However, the expected timeframe to remedy
complete is expected to occur in approximately 200 years. Additional work is expected to further
evaluate the source zone (missile launchers) and define the leading edge of the plume. USACE
investigation costs to date are $15,225,400. WDEQ oversight between 2010 and 2016 is $91,394.07.

Total otal CA
CA Period Installation Approved Pending | Year
2010-2012 | FE WARREN AFB FAC SITE 4 (B08WY0467) $81.019.49 $0.00 | 2009
2012-2014 | FE WARREN AFB FAC SITE 4 (B08WY0467) | $121,718.10 $0.00{ 2011
2014-2016 | FE WARREN AFB FAC SITE 4 (BO8WY0467) $45,311.50 $0.00 | 2013
2016-2018 | FE WARREN AFB FAC SITE 4 (B08WY0467) $2,391.50 |  $1,220.55| 2015

Missile Site 4 is located 16 miles west of Cheyenne, immediately south of Interstate 80. This site hasa
TCE plume that measures approximately 12 miles in length and 3 miles in width. TCE contamination
in groundwater exceeds 240,000 parts per billion (ppb), well above the safe drinking water limit of 5
ppb. Atlas 4 also has the largest TCE contaminant plume (roughly 12 miles long by 3 miles wide) in
Wyoming, and likely one of, if not the largest TCE plume in all of the country. The City of Cheyenne
municipal water supply, as well as a two (2) private landowners’ water wells, are currently or have been
impacted by TCE from Atlas 4. The USACE has installed a water treatment system for the impacted
municipal water wells and granulated activated carbon systems for private landowners; these systems
are currently in operation and tested on an annual basis for effectiveness.

Vertical and horizontal depths are under investigation, but TCE is believed to have migrated down to
the White River Formation, which is a tight claystone with lenticular arkosic conglomerate. USACE
Investigation costs to date are $8,067,400. The City of Cheyenne municipal water supply treatment
system for the TCE impacts cost $4.56 million with an annual operation and maintenance cost of
$205,000. WDEQ oversight between 2010 and 2016 is $248,049.09.




55

Total Total CA
CA Period Installation Approved Pending Year
2010-2012 | FE WAR AFB AF FAC SITE 5 (BO8WY0468) $3,332.97 $0.00 | 2009
2012-2014 | FE WAR AFB AF FAC SITE 5 (BO3WY0468) $4,319.40 $0.00 | 2011
2014-2016 | FE WAR AFB AF FAC SITE 5 (BO§WY0468) $5,619.41 $0.00 | 2013
2016-2018 | FE WAR AFB AF FAC SITE 5§ (BO8WY0468) $751.23 $24445 1 2015

Missile Site 5 is located east of the town of Chugwater, approximately 45 miles North of Cheyenne.
This site has a TCE plume that measures 1,000 feet wide by 3,600 feet in length. . The highest TCE
concentration detected at this site is 370 ppb. Groundwater flow is northeast. The depth to water ranges
from 93 to 130 feet BGS. The greatest depth at which TCE was detected above the MCL was at 138
feet BGS. However, because the adjacent deep well was 240 feet total depth, TCE could be above
cleanup levels at greater depth. The separation between the 138 foot deep well and the 240 foot deep
well is 102 feet. In-situ bioremediation is identified in the Decision Document as the remedy. Injection
wells were constructed and bioremediation substrate injected in 2016. Effectiveness is still being
evaluated. USACE investigation costs to date are $10,410,100. WDEQ oversight between 2010 and
2016 is $13,271.78.

‘otal Total CA
CA Period Installation Approved Pending Year
2010-2012 | FE WAR AFB AF FAC S-6 (BO8WY0656) $976.61 $0.00 | 2009
2012-2014 | FE WAR AFB AF FAC S-6 (BO8WY0656) $1,014.55 $0.00 | 2011
2014-2016 | FE WAR AFB AF FAC S-6 (BO8WY0656) $1,239.50 $0.00 | 2013

Missile Site 6 is located northeast of Cheyenne near Meriden, WY and west of State Highway 85. This
site has a TCE plume that measures 500 feet by 800 feet. The maximum concentration of TCE in
groundwater detected at the site to date is 101 ppb. PBC’s have also been detected up to 1000 ug/kg in
soils. Groundwater flow is east-southeast. The depth to water is approximately 100 feet. The greatest
depth at which TCE was detected was 124 feet BGS. Additional monitoring well instailation and
groundwater field sampling was conducted in May 2015. DSMoA funding was not included in the
original 2016-2018 Cooperative Plan. However, an addendum is under negotiation to include this site.
USACE investigation costs to date are $1,228,400. WDEQ oversight between 2010 and 2016 is
$3,230.66.
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Total Total CA
CA Period Installation: Approved Pending | Year
2010-2012 | FE WARREN AFB FAC SITE 7 (BO8WY0657) $1,104.98 $0.00 | 2009
2012-2014 | FE WARREN AFB FAC SITE 7 (BO8WY0657) $1,831.64 $0.00§ 2011
2014-2016 | FE WARREN AFB FAC SITE 7 (BO8WY0657) $1,837.74 $0.00 | 2013

Missile Site 7 is located in Pine Bluffs, close to and north of Interstate 80. Groundwater flows generally
southeast and the depth to water varies but is generally 80 feet below ground surface. TCE has been
detected at a maximum concentration of 134 ppb. At its maximum extent the TCE apparently extended
horizontally less than or equal to 150 feet by 300 feet. The fracture flow in the area makes a
determination of the horizontal extent of contamination somewhat ambiguous.
proposed No Further Action for Atlas 7, however, the WDEQ has not concurred and believes further
investigation is necessary in order to support that determination. USACE investigation costs to date are
$504,600. WDEQ oversight between 2010 and 2016 is $4,774.36.

The USACE has

Under the Defense State Memorandum of Agreement, WDEQ receives funding bi-
annually to conduct state regulatory oversight activities at various federal facilities. WDEQ
oversight includes review of corrective action investigation work plans, remedy evaluations, and
monitoring results. WDEQ’s oversight funding for the six-year period between 2010 and 2016
was $766,241.93. The majority of oversight activities during this timeframe focused on Missile
Sites 3 and 4, where groundwater contamination presents the most serious and immediate threats.

WDEQ has received funding from the FUDS Instailation Restoration Program as follows:

Component Obligated Total Spent on
CA Period | Approved Amount Amount Total Spent Missile Sites
2010-2012 $302,007.00 $125,396.00 $125.396.00 $113,480.65
2012-2014 $179,100.00 $171,494.63 $171,494.63 $155,157.66
2014-2016 $208,622.00 $117,755.25 $117,755.25% $108,971.16
2016-2018 $163,132.00 $80,000.00 $15,430.87 $7,264.92

*Staff retirement and hiring resulted in less staff to work on projects under the federal program.

According to the most recent annual report to Congress, the United States Department of

Defense has almost 26,000 active sites under its Instaliation Restoration Program where soil and

groundwater remediation is either planned or underway. Of these, approximately 13,000 sites are

the responsibility of the Army. The estimated cost to complete cleanup at all Department of
Defense sites is approximately $12.8 billion.” (Note that these estimates do not include sites
containing unexploded ordnance.).

We offer the following observations and recommendations in hopes of improving the
overall success and efficient cleanup of these formerly used defense sites not only within
Wyoming, but within other states as well:

2 Defense Environmental Programs Annual Report to Congress - Fiscal Year 2015.

10
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Cooperation between state and federal agencies plays a very important part in
determining how quickly and effectively sites are remediated. Strong and ongoing
collaboration, as well as early incorporation of state requirements and expectations significantly
helps to minimize delays in implementing successful remedies. WDEQ has found that effective
components of any missile site cleanup strategy emphasize real results for the money spent,
incorporate state requirements early on, adequately fund state involvement, clearly define federal
and state roles in the cleanup, and include opportunities for public involvement.

Consistent application of both state and federal regulations and guidance regarding
investigation and cleanup is highly important.

Adequate funding can significantly improve the remediation process in terms of
both time and overall project cost. Lack of federal funding may lead to technically inadequate
and incomplete site characterizations; source areas may not be adequately investigated and
defined, and ineffective, costly remedies may be determined from incomplete information, For
example, in 2016 an investigation of the Burn Pits at Missile Site 4 identified significant
groundwater contamination in this area. Limited investigations at this site had been ongoing for
the previous 10 years. With adequate funding and complete investigation, the source of TCE
contamination in groundwater beneath Missile Site 4 would likely have been discovered much
earlier, and plans and funding for remediation implemented much sooner than is now the case.

States play an important role in the process. State agencies are often the lead
regulatory agency, often have a great deal of institutional knowledge and familiarity with the
sites, and understand state requirements that apply to the cleanup process. Their knowledge and
experience are valuable assets in determining investigation and remediation approaches that can
save both time and money and lead to successful cleanups.

State and federal agencies should collaborate closely in the development and
awarding of Performance-based Contracts (PBCs) for investigation and remediation work.
The Association of State and Territorial Solid Waste Management Officials (ASTSWMO), of
which WDEQ is a member, has recently published a Position Paper (attached) on performance-
based contracting at federal facilities. The paper identifies challenges States continue to face
regarding the use of PBCs, and highlights areas still needing attention. It also provides
recommendations, including a checklist to assist all parties involved in the development and
implementation of PBCs in order to improve the process at federal facility cleanups.

ok ok ok ok
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ASTSWMO POSTION PAPER ON
PERFORMANCE-BASED CONTRACTING AT FEDERAL FACILITIES

L INTRODUCTION

Performance-based contracting (PBC) is frequently used for implementing environmental cleanup
work at federal facilities under the Defense Environmental Restoration Program (DERP). The
Association of State and Territorial Solid Waste Management Officials (ASTSWMO) has
produced two white papers on the subject: “Performance Based Remediation Contracts and
Compendium of State Lessons Learned — A Guide to Performance Based Environmental
Remediation, November 2004,” and "State Perspectives on the Use of Performance-Based
Contracting at Federal Facilities Cleanups, August 2010.” Both papers provide recommendations
for improving the PBC process.

Department of Defense (DoD) guidance and direction have been helpful in addressing issues
associated with PBC, but these efforts have not always translated into effective and consistent
implementation of PBC. In the development of this paper, ASTSWMO received information and
cases from 12 States within six different U.S. Environmental Protection (EPA) Regions concerning
the use of these contracts in their States. Mixed comments were received: most States have both
positive and negative experiences with PBC, ofien depending on the contractor hired; while other
States indicated that regulator participation in the PBC process, oversight by the DoD Components,
and utilizing PBC at appropriate sites are important in improving the contracts.

This paper identifies challenges States continue to face and highlights areas still needing attention.
It also recommends the use of a checklist to assist all parties involved in the development and
implementation of performance-based contracts and improve the PBC process at federal facility
cleanups.

IL SUMMARY OF PREVIOUS ASTSWMO RECOMMENDATIONS

Though ASTSWMO previously developed two separate papers on PBC implementation
(referenced above), several of the recommendations in the two papers are consistent with the
recommendations contained within this position paper. In general, both the 2004 and 2010 papers
stress the need for early and increased State involvement when sites will be investigated and
remediated using the PBC process. These two papers also recommend that DoD coordinate with
States to both ensure that there is adequate DSMOA. funding for State involvement and that the
State has adequate resources to meet the accelerated schedules usually associated with contracts.
Lastly, these papers emphasize the need for DoD contractor oversight, including ensuring that the
contractors are consistently following DoD guidance specific to PBC.

1101 17 Streat NW, Sulte 707, Washingtor, DC 20036
T:{202)640-1060  F: (202) 3313254
WWW.ASLSWMO.OFg
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III. CHALLENGES REMAINING

Since 2010, PBC has become the norm for response actions under DERP, and DoD has had
guidance in place since 2007 clarifying both State and DoD roles in PBC. However, the
inconsistent application of DoD guidance on PBC creates ongoing challenges for States. The most
common challenges States continue to encounter include: (1) lack of early regulator involvement,
(2) use of PBC for all sites, regardless if appropriate for the project, (3) lack of contractor oversight,
and (4) project delays due to contract modifications.

Lack of Early Regulator Involvement. One of ASTSWMO’s recommendations in both 2004
and 2010 is early State participation in the PBC process (e.g., pre-scoping, development of the
PWS, pre-bid meetings, and kick-off meetings). In addition, both DoD and Air Force guidance
documents recommend that the States be included early in the PBC process to communicate
expectations, and to have input on schedules and site selection. Since 2010, States have reported
being invited by the DoD Components to participate early on in the PBC process; however, the
amount of regulator involvement reported varies from DoD component to component, and even
installation to installation. Some States are only invited to the pre-bid meetings, others are invited
to comment on the PWS, and others have spent time answering questions from each contractor
bidding on the project. Many issues directly related to inadequate planning are encountered during
contract implementation in States that are not invited to participate early in the PBC contract. The
resulting inefficiencies and delays can be attributed to:

o Contractors not familiar with State requirements and/or expectations. DoD and Air Force
guidance documents consistently recommend that the expectations of each party (DoD
Component, contractor, and regulator) involved be communicated clearly in meetings and
in writing. PBC is more successful with contractors who have had experience or who are
familiar with working with the State, but regardless, expectations should be communicated.

s Contract schedule does not include enough time for regulator reviews. The regulator’s
ability to handle the anticipated workload is paramount to the success of the contracts.
Some States cite document quality as a problem for performance-based contracts. Under
rigid performance-based contract schedules, many States have been inundated with
substandard documents requiring more review time, thus, becoming a bottleneck for
contractors trying to meet milestones and making progress in delineating and investigating
sites.

o Underestimating the amount of characterization needed for each site. States report that if
the contractor’s bid does not provide for adequate characterization, regulators are often
engaged in lengthy discussions with the contractor on how much data is needed.

Inappropriate Site Selection for PBC. States are concerned that sites without any
characterization are being included in performance-based contracts. Mandates from the Air Force
and others that a certain percentage of all sites must be handled under PBC do not help to ensure
that only appropriate sites use this contracting mechanism. PBC is more successful when there is
less uncertainty. Without knowing the extent and type of contamination at a site, the contractor
takes on risks and may not be willing to perform more work than what they planned for if that
means cutting into their profit. This predicament places a burden on the regulator to argue its case
for full characterization.
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Lack of Contractor Oversight. Strong oversight of the contract by DoD is key to ensuring that
the contract is successful. States report that some contractors tend to skip steps or cut corners by:
(1) selecting the cheapest remedy, which may not be effective in remediating the contamination;
(2) choosing not to completely delineate contamination; and (3) choosing to spend minimal time
on preparation of documents and not perform quality assurance review of documents. States have
also reported that some contractors send documents directly to the regulator and DoD Component
at the same time, and therefore, the Component cannot review the document prior to submittal to
the regulator. .

Delays Due to Modifications of Contracts. States report that contracts lack the flexibility to deal
with unexpected work. When unexpected work is required, the contractor may ask the DoD
Component to modify the contract. Many contract modifications take an extended period to draft,
negotiate, and finalize, thus delaying important work.

IV.  POSITION AND RECOMMENDATIONS

It is ASTSWMO’s position that PBC has great potential for moving sites through the
environmental restoration process efficiently for all stakeholders, both with respect to time and
money. The success of the PBC process depends heavily on regulator involvement during the
contract scoping process and throughout the implementation of the contract. To overcome some
of the challenges referenced above, ASTSWMO recommends that:

» States be given an opportunity to present bidding contractors with their requirements and
expectations to ensure that documents meet with their concurrence.

s Draft schedule of document submittals be provided to the regulator for review so that the
regulator can (1) have input on whether the timeframes in the schedule are reasonable; (2)
evaluate whether document reviews can be accomplished within a reasonable timeframe
with current available resources, and if not, can plan to have the resources available; and
(3) determine whether the time periods for review are appropriate for the complexity and
size of the document (the same timeframe may not be appropriate for every document).

¢ States be given the opportunity to provide input during the bidding process on each site
included in the PBC process. This input should include any data gaps in characterization
or expected work to meet requirements.

¢ DoD or the contractor provide thorough site characterization to ensure that PBC is the
appropriate contracting mechanism for remediating each site.

s DoD provide strong oversight of contractor performance, including reviewing each
document prior to submittal to the regulator to ensure that quality documents are submitted.

¢ Contracts be written to provide for a certain amount of flexibility should unexpected
circumstances arise, so that investigations and remediation can continue expeditiously.



61

» DoD scrutinize each contractor during the selection process to determine whether they have
the technical, planning, and communication skills to carry a performance-based contract to
SUCCess.

ASTSWMO created a template PBC checklist provided in Appendix A. ASTSWMO recommends
that States and DoD adopt and use the checklist at each site under consideration for PBC, which
will help ensure that PBC is implemented consistently according to DoD guidance and help resolve
the challenges encountered during the PBC process.
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APPENDIX A: PBC CHECKLIST

Federal Facilities Performance-Based Contracting Checklist!

1.. Pre-contract development meeting with the regulator(s)

» Ensure all site information is obtained and shared with the regulator.

o Identify the desired site close-out condition, including an understanding of the future
intended use.

¢ Discuss anticipated workloads and amend DSMOA Joint Execution Plan as needed.

2. Develop the Performance Work Statement with consideration of the views and
requirements from the regulator(s)

« [dentify project objectives for the contract work to be executed (i.e., investigation,
remediation, site closeout, etc.).
e Establish a clear understanding of clean-up requirements (i.e., ARARs).

3. Performance-Based Kick-Off Meeting with the regulator(s)

s Go over project schedules for field work and deliverables.

e Achieve a mutual understanding of expected review times.

& Identify standards, criteria, and guidance to be used during site characterization and
remediation.

» Identify potential points of compliance.

¢ Identify regulatory processes and other applicable state agency programs (i.e., Water
Protection, Department of Health, Air Pollution, etc.).

o Identify site constraints and dependencies (i.e., site access, right of entry, security, on-
going site activities, topography, slope stability, etc.).

¢ Determine potential community interests.

4. Performance-Based Technical Project Planning Meeting with the regulator(s)

* Identify a Preliminary Site Conceptual Model as a simple model of the relationships
between chemicals detected at a site and potential exposure pathways to site receptors.

e Identify media of potential concern affected by site contaminants.

¢ Reach agreement on Site/Operable Unit prioritization for investigation and remediation.

¢ Determine data needs.

e Develop data collection options (soil, groundwater, surface water, indoor air).

5. Ensure that deliverables are of quality and NCP compliant before being submitted
for regulator review

! This checklist is not intended to be comprehensive but to emphasize key points in the PBC process for regulator
involvement consistent with DoD Guidance.



63

Senator BARRASSO. Well, thanks so much for your thoughtful tes-
timony. We are grateful that you have come to be with us today.

Also traveling quite a distance, our next witness has already
been introduced by Senator Sullivan, Sarah Lukin, the Board of Di-
rector of the Native Corporation, Alaska Native Village Corporation
Association.

Thanks for being with us.

STATEMENT OF SARAH L. LUKIN, MEMBER, BOARD OF
DIRECTORS, AFOGNAK NATIVE CORPORATION

Ms. LUKIN. Cama’i, hello, Chairman Barrasso, Ranking Member
Carper, and distinguished members of this Committee. My name is
Sarah Lukin. Quyanaa, thank you, for allowing me the opportunity
to discuss federally contaminated sites on land conveyed to Alaska
Native Corporations. I am here before your Committee as a board
member of Afognak Native Corporation and a member of the Alas-
ka Native Village Corporation Association.

World War II, Japan’s invasion of the Aleutians, and the cold
war had profound impacts in Alaska. If Alaska’s expansive forests
and tundra could talk, what stories would they tell? We would hear
of 55 gallon drums full of toxic materials dumped in lakes, of
unexploded ordnances on the tundra, a stream with lead batteries
in it, cold war legacies often hidden from view, but slowly decaying,
leaching into the ground and water.

Forty-five years ago, Congress settled aboriginal land claims with
Alaska native people through the Alaska Native Claim Settlement
Act, or ANCSA. Under ANCSA, the Federal Government created
Alaska Native Corporations and agreed to convey to our Alaska na-
tive people 44 million acres of land.

During the 1990s the Alaska native community raised significant
concerns that the Federal Government was conveying contami-
nated lands to Alaska Native Corporations to meet our end of the
bargain. In response, a 1998 Department of Interior report ex-
plained Alaska Native Corporations had been conveyed approxi-
mately 650 contaminated sites under ANCSA with various types of
hazardous waste and toxic materials that posed significant health
risk to humans, animals, and the environment, including arsenic
and PCBs, among others. One hundred eighty-nine of the contami-
nated sites identified were Formerly Used Defense Sites, or FUDS,
and many included petroleum contamination.

Sadly, under CERCLA, Alaska Native Corporations may be held
responsible for the cleanup of this preexisting contamination. Let
me be clear. Under ANCSA, Alaska Native people gave up 88 per-
cent of our traditional lands, and in exchange, we received, in part,
contaminated sites that we may be legally liable for.

An updated report to Congress last year confirmed that there are
still 537 sites that require remediation on ANCSA lands. Of the
sites identified, the majority are Department of Defense; 120 of
them are FUDS.

Nearly 100 additional contaminated sites are not in a cleanup
program currently. Almost all of these sites are within 2 miles of
Alaska native villages. These are places where our native people
engage in subsistence activities, obtain our drinking water, and let
our children play.
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The Natives of Kodiak have spent the last 25 years advocating
for the cleanup of an old Army site on their ANCSA land. The
Army Corps of Engineers attempted to remediate the site through
FUDS and the Native American Lands Environmental Mitigation
Program, or NALEMP. The Natives of Kodiak refuses to accept “in-
stitutional controls” and “long-term monitoring” of the site as a so-
lution, and instead, continues to seek clean drinking water and
land. This painfully slow cleanup has stalled all economic develop-
ment for the Natives of Kodiak for the last 2 and a half decades.

The Afognak Lake and River area has been used by my people
for over 7,000 years for subsistence hunting and fishing. In 2003
my tribe and Alaska Native Corporation partnered to clean up an
old Navy base located on the shores of our lake and river. In part-
nership with FUDS and NALEMP, we spent 6 years cleaning up
the site. In addition to removing toxic materials, the project built
the business capacity of our organizations and offered our local na-
tive people training and much needed jobs.

With 537 sites still needing cleanup, we need fewer failures like
thi Natives of Kodiak experience and more successes like Afog-
nak’s.

Congress can help move this critical issue forward. I urge you to
consider legislation to prioritize the cleanup of ANCSA land. Cur-
rently, there is no such priority under FUDS to protect Alaska Na-
tive Corporations from legal liability under CERCLA and to ad-
dress petroleum cleanup, which is currently not covered.

Quyanaasinaq, thank you very much, and I would be happy to
answer any questions that you may have.

[The prepared statement of Ms. Lukin follows:]
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SARAH LUKIN TESTIMONY

Cama’i (hello) Chairman Barrasso and Ranking Member Carper, and distinguished Members of
this Committee. My name is Sarah Lukin. Quyanaa (thank you) for allowing me the opportunity
to provide an Alaska Native Corporation perspective on the status of contaminated sites on land
conveyed to Alaska Native Corporations. I have a short statement to read and would like to
submit my longer, written testimony for the record.

I INTRODUCTION

Tam Alutiiq from the Native Village of Port Lions on Kodiak Island, a remote community of 200
people in the Gulf of Alaska. I am a shareholder and member of the Board of Directors of
Afognak Native Corporation, my Alaska Native village corporation, and a shareholder of Koniag
Incorporated, my Alaska Native regional corporation, each of which were created and mandated
by Congress through the passage of the Alaska Native Claims Settlement Act in 1971. 1 am an
enrolled Tribal Member of the Native Village of Afognak and Native Village of Port Lions.

I am here before your Committee on behalf of Afognak Native Corporation and Alaska Native
Village Corporation Association.

Afognak Native Corporation is a member of the Alaska Native Village Corporation Association
(ANVCA). ANVCA is a statewide non-profit organization dedicated to furthering the collective
interests of Alaska Native village corporations through sharing best practices and advocating on
policy and regulatory issues affecting village corporations and rural Alaska.

II.  ALASKA NATIVE CORPORATIONS

In 1971, Congress passed the Alaska Native Claims Settlement Act (ANCSA). ANCSA, PL. 92-
203, was signed into law by President Richard Nixon on December 18, 1971. Through ANCSA,
the Federal government agreed to convey to 12 Alaska Native regional corporations and more
than 200 village corporations 44 million acres of land and $962.5 million in settlement of
aboriginal land claims of Alaska Native people. Alaska Native people gave up 88 percent of our
traditional lands through this settlement. Congress directed the Department of the Interior (DOI)
to oversee the transfer of Federal lands to Alaska Native Corporations. The congressionally-
created Alaska Native Corporations hold fee simple title to surface and subsurface ANCSA land
across Alaska and today are the largest private landowners in the State.

Alaska Native people became “sharcholders™ in a regional corporation and village corporation,
based on cultural and family ties. Under the terms of ANCSA, Alaska Native Corporations are
mandated to provide for the economic, social, and cultural well-being of our shareholders in
perpetuity. Today, Alaska Native Corporations serve over 130,000 Alaska Native shareholders.
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III.  STATUS OF ANCSA CONTAMINATED LANDS

During the 1990s, the Alaska Native community raised significant concerns that the DOI was
conveying contaminated land to Alaska Native Corporations. Congress heard the community’s
concerns and took action through Section 326 of Public Law 101-512 Department of the Interior
and Related Agencies Appropriations Act, 1991, which required the Secretary of Interior to
report to Congress on contaminated lands conveyed through ANCSA. The Bureau of Land
Management (BLM) conducted a mail-out survey of ANCs and other interested parties, and
documented 22 responses. It is unclear what, if anything, was done with this information.

Later, in 1995, Congress directed the Secretary of the Interior to prepare a report on the extent of
contamination on lands conveyed pursuant to ANCSA. In December of 1998, the DOI submitted
a report to Congress entitled Hazardous Substance Contamination of Alaska Native Claims
Settlement Act Lands in Alaska. In that report, the DOI provided a summary of military land uses
in Alaska, noting:

World War II, the Japanese invasion of the Aleutians, and the Cold War had
profound influence on military activities in Alaska...The Federal government
spent over $1.25 billion in Alaska between 1941 and 1945 in military activities
and the construction of installations and facilities for the defense of the nation and
in support of offensive operations...The end of the Cold War and the
accompanying military drawdown has resulted in an increase in the number of
closed and abandoned Alaskan military facilities.>

The DOI report acknowledged conveying approximately 650 contaminated sites to Alaska
Native Corporations with various types of hazardous waste and toxic materials that pose
significant health risk to humans, animals and the environment, including arsenic, unexploded
ordinances, and PCBs, among others. 189 of the contaminated sites identified in the report were
classified as Formerly Used Defense Sites (FUDS).? Many of these sites also include petroleum
contamination.

Importantly, the DOI report discussed ANCs concerns that they may be held responsible for the
cleanup of prior contamination of ANCSA lands as the current landowners under existing
Federal and State environmental laws. Under Section 107(a) of the Comprehensive
Environmental Response, Compensation, and Liability Act, 1980 (CERCLA), the current owner
may be held liable for response costs ‘or natural resource damages without regard to fauit. The
DOI report asserted that ANCs would not be held liable under the Environmental Protection
Agency’s (EPAs) “Policy Towards Landowners and Transferees of Federal Facilities” (published
June 13, 1997), which states EPA does not intend to enforce Section 107(a) of CERCLA. The
DOI report emphasized:

}g.s. Department of the Interior, Hazardous Substance Contamination of Alaska Native Claims Settlement Act

“ Ibid, page 11.

* See Table 2 Summary of Potentially Contaminated ANCSA lands. Ibid, page 18. NOTE: data represents estimates
of known and potential sites are based on an analysis of the inventory databases discussed herein. Duplicate sites
may exist.
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...EPA will not take enforcement action against a person or entity, or its
transferees or successors to require the performance of response action or
payment of response costs incurred to respond to contamination existing as of the
date that person or entity acquires the property from the United States. EPA is
also aware that even preliminary assessment and evaluation can be burdensome
and expensive to a landowner, and will not seek to impose these costs against
ANCSA landowners relative to contamination or potential contamination that was
on their property at the time of conveyance....Many land transfers under ANCSA
were finalized before CERCLA was enacted and the statutory covenants were
required. However, EPA applies this policy to transferees and successors that
acquired property from the United States in this type of situation in which the
property transferred before CERCLA was enacted.*

Recognizing the unjustness of conveying contaminated lands to ANCs in seftlement of aboriginal
rights to land, the DOI recommended “...an approach to fully identify contaminated sites and
cleanup needs on ANCSA lands,” with six specific recommendations in their 1998 report. The

recommendations included:

1. establish a forum of ANCSA landowners and Federal, State, local and Tribal agencies to
exchange information and set priorities

2. create and maintain a comprehensive inventory of contaminated sites

3. apply EPA policies not to impose landowner liability to ANCs for prior contamination

4. within 30 months DOI to report back to Congress on sites that were identified but not
covered by existing cleanup programs

5. revise relevant policies covering existing cleanup programs to address the remediation of
petroleum, asbestos, and the removal of unsafe structures and debris, among others

6. develoﬁp a process to train and enable local residents to better participate in cleanup
efforts

The DOI stated it would “coordinate the implementation of these recommendations, although
other agencies such as the EPA and the Corps of Engineers may take the lead in certain aspects
of the recommendations.” Largely, nothing happened.

More than a decade later, in 2012, ANVCA selected the contamination of ANCSA lands issue as
a top priority. ANVCA began educating members of Congress, the State Legislature, and Federal
agencies about this issue, urging the cleanup of ANCSA contaminated sites. Today, ANVCA
enjoys broad support to address cleanup of ANCSA lands, including from the Alaska Federation

“Ibid, page 26. See also Appendix B of this testimony, EPAs “Policy Towards Landowners and Transferees of
Federal Facilities” (June 13, 1997).

® Ibid, page 2.

¢ See Section 7.0 Recommended Remedies for more information. Ibid, page 35-38.

7 Ibid, page 2.
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of Natives, ANCSA Regional Association, Alaska State Legislature and Alaska Governor
William Walker . :

In December 2014, Congtess through Public Law 113-235 requested the following information
from the BLM:

1. A comprehensive inventory of contaminated sites conveyed through ANCSA, including
sites identified subsequent to the 1998 report

2. An updated status on the six recommendations listed in the 1998 report

3. A detailed plan on how the DOI intends to complete cleanup of each contaminated site

In June 2016, the BLM submitted the 2016 Update to the DOI 1998 Report to Congress. The
2016 update discussed the contaminated sites inventory prepared by the BLM (with input from
Federal, State and local entities and Alaska Native stakeholders). The inventory identified 537
sites that require remediation.’ Of the identified sites, the majority are Department of Defense
sites (162 sites, 120 of which are FUDS).!° 94 of the contaminated sites are not in a cleanup
program and are classified by the BLM as “orphan” sites (notably the report states an additional
104 sites still require further verification and may be added later to the Orphan Site Database).!!
92.5 percent of the 94 “orphan” sites are within 2 miles of Alaska villages, places where our
Native people engage in subsistence activities, obtain our drinking water, and let our children
play. An additional 242 sites identified in the report have land use controls in place, limiting
use and development of the land.”

The 2016 report acknowledged that because BLM lacks authority to compel cleanup of
contaminated ANCSA lands subsequent to transfer, no action has been taken on the following
three steps identified in the 1998 report:

1. applying EPA policies on liability of landowners to ANCSA landowners

2. modifying policies, where needed, to address contaminants and structures that may affect
public health and safety on ANCSA lands

3. deve]olping a process to train and enable local residents to better participate in cleanup
efforts™

¥ See Appendix A of this testimony, ANCSA C inated Lands Timel

9 See Figure 4: Total number of active contaminated sites conveyed to an ANCSA corporation identified from 4
State and Federal databases. Bureau of Land Management, 2016 Update to the U.S. Department of Interior 1998
Report to Congress on Hazardous Substance Contamination of Alaska Native Claims Settlement Act Lands in
Alaska, Report to Congress (Anchorage, Alaska, 2016), page 18.

" Ibid, page 18 and 44,

" Ibid, page 20.

2 See Figure 2: Current clean-up status of conveyed contaminated sites, as of September 9, 2015 from ADEC data.
Ibid, page 14.

¥ NOTE: the 2016 report defines Land Use Controls as “Administrative or legal controls established to limit land
use activities to prevent exposure to contaminants remaining at a site and/or to protect the integrity of a response
action.” Ibid, page 4.

* Ibid, page 8.
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The 2016 report included three recommended next steps:

1. the Alaska Department of Environmental Conservation {ADEC) should finalize the
comprehensive inventory and implement a remedial action process;

2. establishment of a formal contaminated lands working group; and

3. initiation of a site cleanup process.

In stark contrast to the DOI's willingness in 1998 to take a leadership role to facilitate the
cleanup of ANCSA contaminated lands, the 2016 update proposes that ADEC and EPA oversee
cleanup of the sites. It also states that:

The BLM does not have the authority to provide liability relief under CERCLA
for potentially responsible parties at sites not under the BLM’s jurisdiction,
custody, or control; that authority rests with EPA or Federal courts in accordance
with the provisions of Section 107 of CERCLA, 42 U.S.C. 9607 .

This represents an ongoing struggle for ANCs - a lack of a lead coordinating agency that will
effectively coordinate other agencies and assist ANCs with significant issues including
protection from legal liability issues under CERCLA.

IV. THE SUCCESSES AND FAILURES OF ANCSA FUDS CLEANUP

The Afognak Lake and River area on Afognak Island have been used by the Ag'uanermiut
(People of Afognak) for thousands of years. The lake and river are a critical spawning area for
salmon, which serves as a primary subsistence resource for the Ag’uanermiut. In 2003 my Tribe,
Native Village of Afognak (NVA), and my village corporation, Afognak Native Corporation,
joined forces to clean up an old World War I-era Navy base located beside Afognak Lake and
River. The Afognak Island Coastal Defense Site had been used in the 1940s by the U.S. Navy as
a radio transmission site, emergency seaplane site, administration offices and recreation center
for Navy personnel.

Through funding from the Department of Defense’s FUDS Native American Lands
Environmental Mitigation Program (NALEMP), Afognak Native Corporation and NVA spent
six years and $3.3 million cleaning up the contaminated site. In addition to providing my Tribe
and village corporation with business capacity building, the project offered our tribal members
and Native shareholders job training and much needed employment opportunities. The project to
remove toxic materials included five large buildings, seven small structures, two additional
building foundations, two affiliated landfills, drums, asbestos, debris, contaminated soil, and
other materials. In 2009, the remediation was successfully completed.

Y Ibid, page 23.
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In stark contrast, the Natives of Kodiak, Inc. (NOK) have spent the last twenty-five (25) years
advocating for the proper cleanup of a contaminated site “Buskin Beach property” on their
ANCSA land. The Buskin Beach property was the central headquarters of the U.S. Army’s Fort
Greely during World War II and was used as an asphalt and metal disposal area, underground
storage tank site and grease pit. In 1992, the U.S. Army Corps of Engineers (USACOE) began
cleanup of the site. By 2005, after years of a cleanup effort under FUDS and the Native
American Lands Environmental Mitigation Program (NALEMP), the USACOE stopped all
remediation efforts, focusing instead on “long-term monitoring” of the contamination and
recommending institutional controls.

Since the early 1990s NOK has attempted, and failed, to develop the property because millions
of dollars in utilities infrastructure must be installed to make the land useable and provide
drinking water. In fact, beginning in the late 1990s, NOK sent several letters to the USACOE
contending the slow cleanup efforts were stalling all development on their property and
financially impacting their corporation.

Today, twenty-five (25) years after beginning cleanup efforts, NOK refuses to accept

“institutional controls” and “long-term monitoring” of the contamination and continues to
advocate for their right to drinkable water and land free of contamination.

V. RECOMMENDATIONS
There are 537 sites with pre-existing contamination on land conveyed to ANCs and additional
sites on land pending conveyance. These sites were contaminated under ownership and/or
responsibility of the Federal government and then transferred to Native ownership. ANVCA
urges Congress and Federal agencies to:

A. Prioritize cleanup of ANCSA land

Forty-five (45) years after our aboriginal land settlement with the Federal government, it is time
for the cleanup of ANCSA contaminated sites to be prioritized by the Federal government.

B. Protect ANCs from legal liability

Provide ANCs protection from legal liability for the prior contamination of ANCSA lands under
Section 107(a) of CERCLA.

C. Address US sovereign immunity and petroleum cleanup
Many ANCSA contaminated sites include significant petroleum contamination, which is not

covered under CERCLA. Other laws must therefore be used to compel cleanup of petroleum
contamination.'® State of Alaska statutes extend to petroleum; however, the Federal government

' Sec 42 US.C. § 9601(14).
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generally can assert sovereign immunity against the application of State laws. A waiver of
sovereign immunity is necessary to cover petroleum products and, potentially, to encompass
debris and other solid wastes disposed of on ANCSA ands during the period of federal agency
ownership.

D. Identify a lead coordinating agency

ANVCA believes that identifying a lead agency responsible for coordinating ANCSA cleanup
efforts would expedite cleanup efforts. This recommendation is generally consistent with the
BLM 2016 Report recommendation. The lead coordinating agency would be responsible for
organizing a formal ANCSA contaminated lands working group, made up of applicable Federal
and State agencies and ANCs. The working group would identify the responsible party, assess
the contaminated lands, and develop plans for cleanup of the 94 orphan sites on ANCSA land.
The working group would also identify the sites posing the greatest health risks for humans and
expedite the remediation of those sites. We recommend the ANC community have a significant
role in determining which agency would be best suited in this role. We further recommend
Congress require the lead coordinating agency to submit an annual report on the status of
ANCSA cleanup efforts to Congress to ensure progress is consistently made in ANCSA
remediation efforts so this effort maintains Congressional visibility/priority of ANCSA
contaminated land cleanup.

E. Provide ANCs and Tribes a preference for cleanup of ANCSA lands

With 537 contaminated sites on ANCSA land, and 92.5 percent of orphan sites located within 2
miles of Alaska villages, ANVCA recommends providing ANCs a preference in contracting with
the Federal government to cleanup their lands. This would offer ANCs the opportunity to build
business capacity and provide much needed jobs in their local communities while reducing
expenses required to house contractors and convey a workforce into and out of the sites.

VI. CONCLUSION

The Federal government conveyed contaminated land to ANCs in return for the extinguishment
of certain aboriginal rights to land. Under Federal and State law, ANCs face potential legal
exposure for the remediation of those lands. In addition, some of those contaminated lands pose
significant health risk to humans, animals and the environment. It is unacceptable that forty-five
(45) years after the passage of ANCSA and the extinguishment of certain aboriginal land claims,
Alaska Native Corporations continue to face legal exposure for contaminated lands conveyed to
them by the Federal government and that many of those sites still do not have a clearly identified
responsible party, assessment, or plan for cleanup.

Quyanaasinaq (thank you very much) for the opportunity to bring awareness to this critical issue
facing Alaska Native people, rural villages, and Alaska Native Corporations.
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Senator Sullivan:

1. Ms. Lukin, in your written testimony you clearly lay out that the need to clean up former
federal sites in Alaska goes well beyond former defense sites and raises significant issues
for Alaska Native Corporations dealing with contamination from lands conveyed to them
from DOI under ANCSA. One key issue you raised are concerns that there is not enough
assurances legally that Native Corporations and Villages will be protected from liability
under Section 107(a) of CERCLA.

a. Could you discuss further how this ambiguity impacts communities’ abilities to
develop and use their land productively?

The problem with the liability under Section 107(a) of CERCLA is that it makes the property
untouchable. CERCLA potentially imposes joint and several liability on any party in the chain of
title. No one is often willing to take on that potential exposure; including potential financiers of
any project. It is like musical chairs when the music stops — the ANC land owner is left standing
without a chair.

b. What concrete steps could we take to make this exemptions clearer under
CERCLA?

Given the role of the federal government and State of Alaska, a change to both federal and
state law is required to address this issue. A federal law is required which states that a
corporation organized under the Alaska Native Claims Settlement Act (ANCSA) (43 U.5.C. 1601
et seq) that acquired ownership of land by way of a transfer from the United States pursuant to
ANCSA, is not an owner or operator of a facility for purposes of the hazardous substances
releases, liability, compensation section of US Code on Public Health and Welfare (42 U.S.C.
section 9607(a)).

In addition, a State law is required which provides that a corporation organized under 43 U.S.C.
1601 et seq (ANCSA)} that acquired ownership by way of a transfer from the United States
pursuant to ANCSA, is not an owner or operator of a facility for purposes of AS 46.03.822(a).
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Note that the defense for both laws will likely need to be qualified to apply only in so far as the
corporation has not contributed to the release of hazardous substances, which were solely the
result of activities at the facility prior to transfer under ANCSA.

2. Ms. Lukin, you mention in your testimony the example of “Buskin Beach property”
owned by the Natives of Kodiak. It has taken 25 years to address the clean-up of the
Army property there and the Corps has still not completed clean up at the site and instead
switched to a monitoring and control of the contamination.

a. Can you explain further, how better coordination, accountability, and
prioritization could stop these sorts of delays and harms to Alaska natives?

The progress towards full remediation of ANCSA lands can be expedited through better
coordination, accountability and prioritization. Federal legislation is necessary to clearly identify
a lead coordinating agency for ANCSA cleanup. {See #4 below for further information on
potential responsibilities/roles of the lead coordinating agency.) Possible lead agencies include
the Denali Commission, BLM and EPA. Preliminary discussions with Denali Commission indicate
their interest to assist with this. They recently committed to providing 100 hours of time to
helping coordinate agencies under an existing mechanism called the “Statement of
Cooperation.” While their contribution of time is greatly appreciated, we project that two or
three full time employees will need to be dedicated to this issue to make any significant
progress. BLM has recently been resistant to serving as the lead coordinating agency, arguing
they lack the authority to compel other agencies that are the responsible parties to clean up
contaminated sites. However, as the federal agency responsible for ANCSA land selections and
transfers, and the 1998 and 2016 Congressional reports, and extensive coordination of various
agencies from 2013-2016, BLM is the most natural agency to take the lead on this issue. EPA
could also be an option, although we have received feedback from other parties this is
generally not favored due to EPA’s complex regulations, high costs and difficulty working with
other agencies.

The legislation establishing a lead coordinating agency should also include:

1. authorization for the lead coordinating agency to compel other agencies to remediate
ANCSA lands; and

2. require the lead coordinating agency to submit a report to Congress annually on the
status of ANCSA cleanup to:
a. ensure progress is consistently made in ANCSA remediation efforts; and
b. maintain Congressional visibility/priority of ANCSA contaminated land cleanup.

Importantly, annual appropriations would be required for the lead coordinating agency to cover
costs associated with coordinating cleanup efforts, prioritizing ANCSA land remediation, and
drafting an annual report to Congress.
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Lastly, a natural way to expedite cleanup of ANCSA land, while infusing much needed capital
and jobs in the rural Alaska economy, is to provide ANCs a preference to contract with the
federal government to remediate these sites. This, coupled with the resolution of the legal
liability issue, would empower ANCs to actively pursue cleanup of their sites. Currently, ANCs
are afforded a preference under the Small Business Administration’s 8(a) business development
program. We suggest legislation and regulatory changes that define remediation of ANCSA land
as specialized work, providing federal agencies the ability to provide a preference to ANCs for
federal contracts for cleanup of ANCSA lands. There are four options for legisiation/regulatory
reform on this issue.

a. Current regulations allow for agencies to restrict work. The FAR states
that the agency’s notice to the SBA must include “any special restrictions or
geographical limitations on the requirement” and “any special capabilities needed for
contract performance” (FAR 19.804-2). However, beyond construction contracts,
generally it is not permissible for contracting officers to restrict competitors to those
within a specified geographical area. One approach may be to expand the definition of
“construction contract” to include “remediation of ANCSA lands.”

b. Mandating contract requirements for cultural expertise near areas with
sensitive indigenous cultural sites {i.e. areas near Alaska Native villages would be
defined as indigenous cultural sites).

c. It may be less burdensome to focus on legislation/regulations similar to
the Robert T. Stafford Disaster Relief and Emergency Act of 2006, which addresses
geographic set-asides in certain circumstances. It states, “In the expenditure of Federal
funds for debris clearance, distribution of supplies, reconstruction, and other major
disaster or emergency assistance activities which may be carried out by contract or
agreement with private organizations, firms, and individuals residing or doing business
primarily in the area affected by such major disaster or emergency.” 42 U.S.C. section
5150; see also FAR 6.208 (“set-asides for local firms during a major disaster or
emergency”).

d. Alternatively, legislation could be pursued that provides a bid allowance
within geographical boundaries {i.e. 10 or 15 percent). There does exist bill language
focused on the allocation of federal highway dollars for in-state preference that could
provide an example. This approach could be married with the indigenous cultural sites
{anguage if preferred.

3. Ms. Lukin, CERLCA does not cover contamination from petroleum.
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a. Given, as you have mentioned, petroleum is a significant portion of the
contamination on many of these sites, how can Congress and the federal agencies
responsible deal with this pervasive issue on ANCSA lands?

US Sovereign Immunity and the lack of a federal requirement to cleanup petroleum under
CERCLA are significant limiting factors to cleaning up ANCSA contaminated sites. State of Alaska
law does address petroleum cleanup. Therefore, it is recommended federal legislation be
passed which addresses sovereign immunity and delegates authority to the State of Alaska
specific to petroleum cleanup. Federal legislation could including language as follows to do this:

State laws concerning removal and remedial action, including State laws
regarding enforcement, shall apply to removal and remedial action at facilities
formerly owned or operated by a department, agency, or instrumentality of the
United States but subsequently transferred to private ownership pursuant to the
Alaska Native Claims Settlement Act, 43 U.S.C. § 1601 et seq., and each
department, agency, and instrumentality of the United States shall be subject to,
and comply with, such State laws concerning removal and remedial action in the
same manner and to the same extent, both procedurally and substantively, as
any nongovernmental entity.

4. 45 years is a long time wait for the federal government to address contamination it
caused.

a. You have talked about prioritizing ANCSA sites, how would we best go about
doing this?

Not only did the Federal government cause the contamination; it conveyed the contaminated
lands to ANCs in extinguishment of certain aboriginal rights to land. Forty-five {45) years after
the passage of ANCSA and the prioritization of cleanup on ANCSA land continues to be piece
meal, depending on whether or not state or federal regulators are overseeing the investigation
and cleanup of a site.

The Alaska Department of Environmental Conservation {“ADEC") is responsibie for the majority
of cleanup actions in the state. Under state cleanup regulations, ADEC has an active oversight
role in any cleanup, and must approve a responsible party’s cleanup plans, oversee the cleanup,
and ensure that cleanup goals are met.! ADEC regulations and guidance do not establish a
formal system for ranking and prioritizing cleanups under its jurisdiction, but ADEC guidance
recognizes that “the priority of site cleanup actions are based on the risk posed to human
health and the environment. The more serious the risk, the faster the cleanup must occur.”* if a

* Alaska Department of Environmental Conservation, How DEC Makes Cleanup Decisions (June 2009), available at
https://dec.alaska.gov/spar/csp/guidance/decisions_cl.pdf.

2.
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responsible party cannot be identified or fails to act, ADEC may take the lead role in a cleanup
funded by legislative appropriations. Under the current ADEC system, ANCs do not have a role
in contaminated site prioritization. As most cleanups impacting ANCSA lands are overseen by
ADEC, prioritization at the state level is very likely to have the biggest impact on cleanups on
any contaminated lands owned by ANCSA corporations. Unfortunately, while the state’s
prioritization policy is to set priorities based on the risk posed, there is no statutory or
regulatory ranking system in place. Any system to compel ADEC to solicit and implement ANC
input and participation as owners of impacted land would require crafting new legislation or
regulations from scratch,

The US Army Corps of Engineers (ACOE) works closely with the ADEC on most ANCSA site
remediation. The ACOE has a system that prioritizes sites based on the apparent potential risk
that the contaminates may pose. Other considerations can also factor in, such as community
concerns, land use changes, land transfers, coordinating work with other nearby sites, etc.
Sadly, the ACOE does not have a policy in place to consult with ANCSA corporations on ANCSA
contaminated lands under Executive Order 13175 (the agency only consults with Tribes),
limiting the ANC’s voice in the cleanup process.

The federal Environmental Protection Agency {EPA} is responsible for cleaning up very few sites
in Alaska. Their focus is primarily with National Priorities List {NPL) sites, which EPA makes
cleanup priority decisions based on risk, similar to ADEC, but also relies in part on the national
Hazard Ranking System {“HRS") to prioritize cleanup efforts. EPA published guidance in 1992 to
assist site assessors in using the HRS, and amended that guidance in 2007 to reflect and
account for tribal cultural practices in assessing sites.’ The 2007 amendments made changes in
HRS scoring to:

* Increase tribal involvement in the assessment process;

* Better take into account tribal resource use;

* Considering tribal recreation areas in assigning values for the soil pathway;

¢ Including tribal works and seasonal tribal populations in the evaluations of

population factors in evaluations of all four pathways.

The HRS score alone does not determine the priority of funding EPA remedial response actions,
which depends on a broader array of factors as determined by a remedial action/feasibility
study that typically occurs after ranking.* However, the 2007 HRS amendments are worth
noting because, while they are specific to EPA sites and tribes, the amendments might serve as
a model that can be built off of to create a system for prioritizing ANCSA contaminated sites
and ANC inclusion in the process.

To most effectively prioritize the cleanup of sites, federal and state legislation or regulatory
reform is necessary. A uniform process used across federal and state agencies would be

3 https://semspub.epa.gov/src/document/11/175862.
¢ https://www.epa.gov/superfund/introduction-hazard-ranking-system-hrs.
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preferred, as it would provide clarity and consistency for Alaska Native communities, ANCs and
Tribes. In addition, Tribal communities and ANCSA corporation concerns over ANCSA
contaminated lands, food security issues, proximity of contaminated sites to rural villages and
cultural sites, should also be taken into account when prioritizing site cleanup. Federal agencies
should be mandated to consult not only with environmenta! experts, but also with affected
Tribes and ANCSA corporations when identifying priority sites for cleanup. Additionally, it is
worth reviewing EPA’s national Hazard Ranking System (“HRS”) for potential examples of how
to prioritize cleanup efforts, including the revisions from 2007 that address tribal cultural
practices in assessing sites.

Federal legislation mandating the creation of a two-tiered working group which would be
responsible for establishing the system for prioritizing sites as well as developing a work plan
for cleaning up the sites should be considered. It is recommended the two-tiered working group
include the following:

1. One tier is recommended at the National level in Washington, DC made of up top
officials from relevant federal agencies (e.g. Department of Defense, Army Corps of
Engineers, Environmental Protection Agency, etc.), State agencies (e.g. Alaska
Department of Environmental Conservation), ANCSA Corporations and Alaska Native
Tribes. This working group would elevate the visibility on this issue and focus on broader
policy issues surrounding cleanup as well as monitor the success of cleanup efforts.

2. The second tier-working group would be done at the State level, with subgroups by
region possible. The working group would be made up of representatives from federal
and state agencies, ANCSA Corporations and Alaska Native Tribes and focus on the local
detailed discussions on how to prioritize sites, etc.

It is also envisioned the working groups would be managed by the lead coordinating agency and
have a role in the annual report to Congress mentioned in question 2 above.
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Senator BARRASSO. Well, thank you very much, Ms. Lukin. We
appreciate you being here and appreciate your thoughtful testi-
mony.

Next I would like to turn to Alexandra Smith, who is the Nuclear
Waste Program Manager of the Washington State Department of
Ecology.

Thank you very much for joining us today.

STATEMENT OF ALEXANDRA K. SMITH, NUCLEAR WASTE PRO-
GRAM MANAGER, WASHINGTON STATE DEPARTMENT OF
ECOLOGY

Ms. SMmITH. Thank you. Chairman Barrasso, Ranking Member
Carper, honorable members of the Committee staff, thank you for
inviting me here today to speak on behalf of Washington State to
these important topics. My name is Alexandra Smith, and I am the
Nuclear Waste Program Manager for the Washington State Depart-
ment of Ecology. Our program fulfills the State’s environmental
regulatory role at the Hanford Nuclear Reservation and also the
State’s role under what is known as the Tri-Party Agreement,
which is a Federal facility compliance order that sets out the re-
spective roles of the Department of Energy, the Environmental Pro-
tection Agency, and the State in relation to the cleanup at Hanford.

I am also here today representing the other Washington State
departments and programs that play a part in regulating and
cleaning up former defense facilities, Federal facilities, and cold
war legacy sites in our State.

Washington State has historically played an important role in
our nation’s defense. However, Washington’s contributions to na-
tional defense and security have come at a cost to our resources
and citizens. To this day, contamination at these Federal facilities
has significantly impacted our land and groundwater, posing very
real and ongoing threats to human health and Washington’s envi-
ronment.

The Hanford Nuclear Reservation is the most significant example
of this, as the more than 40 years of nuclear weapons production
at this site left it the largest and most complex environmental
cleanup in the country. In addition to Hanford, Washington is
home to approximately 500 Formerly Used Defense Sites in need
of remediation, as well as active military installations that are on
the Superfund National Priorities List in need of remediation.

The State of Washington and Federal agencies like the Environ-
mental Protection Agency, Department of Defense, Department of
Energy, and the Corps of Engineers play vital roles in cleaning up
this environmental legacy of the cold war. The Federal agencies
have provided essential resources for moving these cleanups for-
ward either through direct spending on cleanups or through pass
through funds to the State.

However, proposals in the President’s budget blueprint that call
for significant cuts to these agencies’ budgets could slow or stop
cleanup progress altogether in communities that have been waiting
decades for the risks associated with these sites to be abated, and
could also impair the State’s ability to fulfill its role at these sites.
If Federal agencies are unable to fulfill their environmental obliga-
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tions to our State, Washington does not have the resources to fill
the void.

As an example of the challenges, Hanford’s 40 years of weapons
production during the cold war left more than 130 million cubic
yards of contaminated soil and debris, 1,000 contaminated build-
ings, and more than 72 square miles of groundwater contamination
under the site that flows toward the Columbia River, which is a
source of drinking water for local communities as well as irrigation
water for local agriculture.

In addition, more than 56 million gallons of high level nuclear
wastes are to this day stored in 177 aging tanks onsite. More than
67 of those tanks have leaked, releasing upwards of 1 million gal-
lons of high level radioactive and chemical waste to the ground.
Overall, Hanford has two-thirds of the nation’s high level nuclear
waste by volume, is the most contaminated nuclear site in the
country, and its 586 square mile site is the nation’s largest envi-
ronmental cleanup. Recent estimates have put total cleanup costs
over the life cycle of the cleanup to over $120 billion, and the clean-
up effort is expected to run through 2070 under current estimates.

Cleanup activities at Hanford are the joint responsibility of EPA
and the State. The State implements the Resource Conservation
and Recovery Act at the site with oversight by EPA, and EPA is
the lead regulatory authority under CERCLA. EPA has final au-
thority over remedial decisions made under CERCLA at Hanford’s
four National Priorities List sites, while DOE is the owner and op-
erator at the site responsible for implementing the cleanup.

Since 1989 cleanup progress at Hanford has been directly cor-
related to the availability of funds for cleanup. Washington State
is very concerned that proposed Federal budget cuts could nega-
tively impact the already slow progress on Hanford cleanup.

I did want to note that when it comes to the Department of Ener-
gy’s budget, historically the Department of Energy’s environmental
management budget has fallen short of its obligations nationwide
to fulfill its cleanup obligations, and under the current resolution
funding, it virtually guarantees DOE is unable to meet its legal ob-
lihgations at the site. Any reduction will slow cleanup progress fur-
ther.

The longer it takes for cleanup to happen at these sites, the more
money it takes for DOE to simply meet its obligation to maintain
the sites’ nuclear safety, which means maintaining its aging infra-
structure in a safe and secure condition, and that means less
money goes to clean up. Currently, 40 percent of DOE’s Hanford
budget goes to simply keeping the site safe, with the remaining 60
percent going to clean up. Any reduction in DOE’s Hanford budget
comes out of the funds available for cleanup, not the funds nec-
essary to keep the site safe.

If EPA’s budget for Hanford work is reduced, there is similar risk
that progress on the remaining CERCLA cleanup at the site will
slow or stop, because EPA has the exclusive authority to make re-
medial decisions under CERCLA. If EPA does not have the re-
sources to dedicate to the cleanup, there is little the State can do
to fill the void. A slowing of CERCLA cleanups at Hanford could
also slow progress on cleaning sites up under RCRA because the
State and EPA are trying to combine the RCRA and CERCLA
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cleanups, allowing the CERCLA cleanups to lead the effort. Delays
in the CERCLA cleanups necessarily means delay in the RCRA
cleanups.

EPA also provides oversight and technical assistance for the
State under RCRA. If EPA loses resources in the RCRA program,
the State will lose that technical expertise as well as a backstop
if the State is ever unable to fulfill its RCRA role at the site.

I apologize, I am going over time here.

In addition, EPA has historically taken on the large and tech-
nically complex enforcement actions at the site, and the State does
not have the resources to fill that void if EPA is unable to do so.

In sum, on Hanford, it has historically stood out for the slow
pace of cleanup. However, a 30 percent or larger cut to EPA’s budg-
et could mean this already progress toward cleanup by 2070 would
go even more slowly, and the local communities would continue to
face risks from the site well beyond our and even our children’s
lifetime.

I also wanted to touch briefly on the other cold war legacy sites
in Washington. There are more than 500 Formerly Used Defense
Sites there. EPA plays a role in oversight on those and the Corps
of Engineers plays a role on the actual cleanup. Washington’s con-
cern that reduction in those funds will also lead to a de-
prioritization of the cleanup of those fund sites.

Finally, the State is concerned that its own work could be im-
pacted by the reductions in the EPA funding. Federal funding ac-
counts for approximately 34 percent of Washington’s Department of
Ecology budget, with 80 percent of that funding coming from EPA.
Superfund grants, State cooperative agreements, and EPA funded
cleanups are potentially impacted by proposed cuts, and the State’s
categorical grants that support air and water quality work would
be significantly impacted.

In conclusion, Washington has long played host to vital national
defense facilities, doing our part to ensure the country’s safety and
security, yet our citizens and resources have been left with a harm-
ful environmental legacy of those sites. The pace of their cleanups
has rarely been quick, but to date it has been steady. Without ade-
quate funding from the Federal Government to fulfill this cleanup
obligation, Washington fears progress at these facilities will slow or
stop, forcing Washington’s citizens to continue to live with the envi-
ronmental risks associates with these national defense sites.

Thank you very much for the opportunity to testify.

[The prepared statement of Ms. Smith follows:]
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[ INTRODUCTION

Mr. Chairman, members of the Committee, thank you for inviting me here today to speak on behalf of
Washington State to this important topic. Washington State has historically played an important role in
national defense through two World Wars, wars in East Asia and in the Cold War. QOur deep-water ports,
strategically located airports, proximity to the Pacific Rimi and integrated rail system make Washington an
ideal place to site strategic national defense resources. indeed, today we are home to six active military
installations, a major homeland security installation, two U.S. Department of Energy facilities, and defense
research facilities.

However, Washington’s contributions to national defense and security have come at a cost to our
resources and citizens. To this day, contamination at these defense facilities has significantly impacted
land, water and groundwater, posing very real threats to human health and Washington’s environment.
The Hanford Nuclear Reservation is the most significant example of this, as the more than 40 years of
nuclear weapons production there left the largest and most complex environmental cleanup site in the
country. In addition to Hanford, Washington is home to approximately 500 Formerly Used Defense Sites
(FUDs} in need of environmental remediation, as well as active military installations that are ranked on
the National Priorities List as some of the nation’s highest priority sites to be addressed under the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA).

As further set forth below, the State and an array of federal agencies play vital roles in cleaning up the
environmental legacy of the Cold War. The federal agencies include the Environmental Protection Agency
(EPA), the Army Corps of Engineers, the Department of Defense, and the Department of Energy {DOE),
among others. These agencies provide, either through direct spending on cleanup or pass-through funds
to the State, essential resources for moving these cleanups forward and ensuring they are adequately
protective of the State’s citizens and natural resources. Proposals for significant cuts to these agencies is
of serious concern to Washington State. Such cuts could slow or stop progress on cleanups in
communities that have been waiting decades for the risks associated with these sites to be abated.
Further, Washington State does not have the capacity or resources to fill the void if federal agencies are
unable to fulfill their obligations under CERCLA or the FUDS Program.
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A, The Hanford Nuclear Reservation
1. Site Background

The Hanford Nuclear Reservation was established as part of the Manhattan Project in 1943 for the
production of weapons-grade plutonium. Hanford was home to the first full-scale plutonium reactor in
the world, and during the Cold War grew to include nine nuclear reactors and five large plutonium
processing complexes that produced 65 percent of the country’s weapons-grade plutonium. The Site’s
operations also included chemical processing plants, “canyon” buildings where chemicals were used to
dissolve uranium, and waste processing facilities, among other facilities. Hanford was chosen as the
location for this effort due to its relative isolation from populated areas, and for its proximity to the
Columbia River, which provided abundant water to cool reactors and cheap hydroelectric power from
nearby dams.

The environmental legacy left by Hanford’s Cold War mission is striking. In approximately 40 years of
plutonium processing, more than 470 billion gallons of liquid wastes were discharged directly to the
ground, and solid wastes contaminated with radioactivity and/or chemicals were buried on site in unlined
trenches. Hanford’s weapons production also left more than 130 million cubic yards of contaminated soil
and debris, 1,000 contaminated buildings, and 72 square miles of groundwater contamination, which
flows toward one of the State’s most valuable resources, the Columbia River. In addition, a byproduct of
the plutonium production was more than 56 million gallons of high-level mixed radioactive and chemical
waste, that are, to this day, stored in 177 aging underground single- and double-shell tanks on Site. More
than 67 of the 149 single-shell tanks have leaked, releasing upwards of one million gallons of high level
waste to the ground. In 2012, one of the 28 newer double-shell tanks was also found to have leaked.
Overall, Hanford represents roughly two-thirds of the nation’s high-level nuclear waste by volume, is the
most contaminated nuciear site in the country, and is the nation’s largest environmental cleanup. Recent
estimates have put total cleanup costs over $120 billion in an effort expected to run through 2070.

2. Cleanup at Hanford

In 1987 weapons production at Hanford stopped, and the focus shifted to cleanup. A year later, EPA
divided Hanford into four sites that it placed on the National Priorities List (NPL) for cleanup under CERCLA:
the 100 Area, the 200 Area, the 300 Area, and the 1100 Area.! The DOE, EPA and the State of Washington
subsequently signed the Hanford Federal Facility Agreement and Consent Order (known as the “Tri-Party
Agreement”} to set out the three parties’ relative responsibilities at Hanford. Cleanup activities are the
joint responsibility of EPA and the State under CERCLA and the Resource Conservation and Recovery Act
(RCRA), and the respective implementing regulations, with the specific division of labor laid out in the Tri-
Party Agreement. The State of Washington’s primary role under the Tri-Party Agreement is to implement
RCRA at the Site,? with oversight by EPA. EPA is the lead regulatory authority under CERCLA at the Site,
and has final authority over remedial decisions made under CERCLA. Because of the hundreds of CERCLA

* A map showing the Hanford NPL Sites is provided at the end of these materials.

2In 1987, EPA authorized the State of Washington to implement the State’s hazardous waste management program
in lieu of RCRA, pursuant to 42 U.S.C. § 6926. However, EPA retains an oversight role of the State's program to
ensure the State is maintaining and implementing a program that is substantially equivalent to RCRA. At Hanford,
Washington State is responsible for issuing and maintaining the Hanford Site-wide RCRA permit, which sets
hazardous waste management and corrective action requirements for the Site.
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operable units in need of cleanup at Hanford and the desire to expedite cleanup, the Tri-Party Agreement
divides the “lead regulator” role for CERCLA operable units and RCRA units at Hanford between
Washington State and EPA.® Though Washington State acts as “lead regulator” on  a number of CERCLA
operable units, the State does not have the authority to make final remedial decisions; those are
exclusively within EPA’s authority. DOE, as the owner and operator of the Site, is responsible for
conducting the cleanup, and also has regulatory authority over radiological materials at the Site under the
Atomic Energy Act.

Since 1989, cleanup at Hanford has been characterized overall by slow progress and many stops and
starts. In particular, the effort to remove and treat the 56 million gallons of tank waste has been
hampered for decades by project mismanagement and budget shortfalls. The tank waste was initially
scheduled to be treated and turned into a stable glass form (vitrified) as early as the mid-1990s. When
that did not happen, the date shifted to 2001, then 2007, then 2011. The State lost patience with the
ever-changing deadlines and entered into negotiations with DOE for a consent decree with judicially
enforceable tank waste treatment milestones. In 2010, an agreement was reached and a consent decree
entered that required DOE to be capable of treating the tank waste by 2019. Within a year of signing the
consent decree, DOE notified the State that it could not meet the 2019 deadline. The parties went back
to court, and in 2016 the court set new deadlines: 2023 for DOE to start treating low-activity tank waste,
and 2036 to start treating high-level tank waste.

Washington State remains concerned that the single-shell tanks that hold this highly radioactive chemical
waste are decades past their design lives and have already leaked more than a million gallons. In addition,
the “newer” double-shell tanks are at the end of, or beyond, their design lives. Every delay in removing
and treating the waste increases the likelihood that these aging and degrading tanks will release their
contents into the surrounding environment. If it meets the latest consent decree schedule, DOE will finally
begin treating tank waste in just 6 years, after more than 20 years of failed attempts.

Washington State’s highest priority at the Hanford Site remains keeping the Department of Energy on
track to meet this schedule of low activity tank waste treatment by 2023 and high level tank waste
treatment by 2036. DOE needs adequate funding to meet these obligations and the State supports all
efforts to ensure that funding is made available. Indeed, our estimates indicate DOE needs increased
funds (over the amounts in the current Continuing Resolution) over at least the next 5 years to meet its
short-term consent decree obligations.

Despite the lack of progress when it comes to tank wastes, there has been good progress in other areas
of Hanford cleanup. For example, the 1100 Area has been remediated and removed from the National
Priorities List. Other successes include cleaning up the majority of contamination along the River Corridor,
which reduces risks of contamination migrating to the Columbia River. Because the Columbia River
remains a source of drinking water for local municipalities, a source of irrigation water for the surrounding
agricultural community, and habitat for salmon and other aquatic species, cleaning up the area adjacent
to the river has been a priority.

3 See, e.g., Article XXIV of the Tri-Party Agreement. Appendix C of the TPA Action Plan identifies the hundreds of
CERCLA operable units at the Site and designates either EPA or the State as lead regulator for each.



86

Additional cleanup progress came with the installation of groundwater pump and treat systems installed
in the 100 and 200 areas at the Site. A source of groundwater contamination, soil contaminated with the
potent carcinogen, hexavalent chromium, was removed from an area an acre wide and 85 feet deep. In
addition, more than 241,000 pounds of another carcinogen, carbon tetrachloride, have been removed
from remaining soif and the groundwater through other means, along with more than 500 pounds of
uranium. The success of the groundwater treatment systems has reduced the footprint of groundwater
contamination from 72 square miles to 56 square miles, and brought the levels of contamination close to
drinking water standards by the time it reaches the Columbia River.

3. Outlook for Cleanup Progress at Hanford

Cleanup progress at Hanford is directly correlated to funds available for cleanup activities. For example,
the successes in cleaning up sites along the River Corridor and the groundwater pump and treat systems
were made possible due to an influx of money from the 2009 American Recovery and Reinvestment Act
{ARRA} stimulus. These additional funds gave the parties the resources they needed to make fast and
efficient progress at the Site. Washington State is concerned that proposed federal budget cuts could
negatively impact the Hanford cleanup, a cleanup our Congressional delegation has called the federal
government’s legal and moral obligation.

DOE’s budget has historically fallen well short of what it needs to comply with its cleanup obligations
across the country and at Hanford, and the recent budget proposals we have seen are similarly
inadequate. As indicated above, funding at current levels (under the Continuing Resolution} may not be
enough to ensure DOE can meet its consent decree obligations. Any cuts to DOE’s Hanford budget below
the current Continuing Resolution levels would virtually guarantee DOE will be unable to meet its consent
decree obligations. The longer it takes for cleanup to happen, the higher the percentage of DOE's budget
that goes to simply maintaining the Site’s aging infrastructure in a safe and secure condition, leaving
increasingly less of DOE’s Hanford budget for cleanup.

If EPA’s budget for Hanford work is reduced, there is a similar risk that progress on the remaining CERCLA
cleanups at the Site will slow or stop. This is because at sites listed on the NPL {like the 4 Hanford sites),
the State of Washington has no authority to require cleanup under the State’s cleanup laws, and EPA
retains the exclusive authority to make remedial decisions under CERCLA, Further, at Hanford the parties
have historically used CERCLA as the regulatory mechanism to address radiological contamination, and
the State is constrained in its ability to independently address radiological contamination, in addition to
being unable to make CERCLA remedial decisions to address chemical contamination. If EPA does not
have resources to dedicate to Hanford cleanup (and they only have 3 full time staff available to work on
it now), there would be little the State could do to fill that void. A slowing of CERCLA cleanup at Hanford
could also impede progress on cleaning up sites under RCRA, as many RCRA cleanup units are within the
footprint of larger CERCLA operable units. To efficiently cleanup these RCRA units, the EPA and the State
plan to use the larger CERCLA operable unit cleanups to address smaller RCRA sites within them. Delays
in these CERCLA cleanups would necessarily delay the RCRA ones as well,

In addition to its role at the Site under CERCLA, EPA provides oversight and technical advice to the State
for RCRA cleanups. if EPA loses resources in the RCRA program, the State will lose a source of technical
expertise and assistance, as well as a backstop if the State were ever unable to fulfill its RCRA role at the
Site. EPA has also historically played an important role in enforcement at the Hanford Site, especially for
targe and/or technically complex actions needed to ensure timely compliance and/or cleanup. If EPA

4
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budget cuts of the magnitude that have been proposed® impaired EPA’s enforcement role at the Site, the
State’s already limited resources would be strained to fill that important function. In short, Hanford's
already slow progress towards cleanup by 2070 would be slowed further still if funding for activities at the
Site were reduced.

B. Other Cold War Legacy Sites in Washington

Approximately 500 Formerly Used Defense Sites (FUDs) are located in Washington State, many in urban
areas. There is a State Management Action Plan (SMAP) that prioritizes these sites for remedial action,
developed by the Corps of Engineers (Corps), Washington State and EPA. The Corps is responsible for
implementing and funding the SMAP using CERCLA as its guide, with the State acting in an oversight
capacity as the primary state regulator. EPA plays a role to ensure CERCLA consistency, and also provides
some federal regulatory oversight.

These FUDS cover a full range of sites, from high risk military munitions sites, to medium and lower risk
sites comprised of carcinogenic contaminants such as solvents, petroleum, pesticides, paint, ashestos,
metals, low level radioactive material, and other varieties of contaminants, Washington is also home to
active military installations that are ranked on the National Priorities List as some of the nation’s highest
priority cleanup sites. Examples of these sites include the Bremerton Naval Complex, Joint Base Lewis
McChord, Fairchild Air Force Base, and Whidbey Naval Air Station. These sites receive funding through
the instaliation Restoration Program, or the Defense Environmental Restoration Program, separate from
FUDs funding. Additional Base Realignment and Closure {BRAC) sites, like Camp Bonneville and Sandpoint
Naval Station receive funding through the BRAC program. Many of these sites have some type of legal
agreement in place {federal or state) that provides a structure and schedule for the cleanup(s). EPA and
the State are signatories to most of these agreements.

Federal facilities are required by law and Executive Order 12580 to be the lead implementing agencies for
cleanups and to act consistent with CERCLA. They are also required to seek state involvement and
concurrence on cleanups. EPA may act as the primary regulator at federal facilities and negotiate federal
legal agreements that provide structure and schedules for the cleanups. States are involved in this type
of EPA lead site to ensure that any state laws that apply to the cleanup are included in the remedial
requirements as Applicable, Relevant and Appropriate requirements (ARARs). For sites not listed on the
NPL, states may take the lead role as a regulator under state environmental laws.

An approximate 30 percent or greater reduction in the EPA budget would likely reduce EPA staffing levels
and project oversight at these federal facility cleanups. This would in turn slow the rate of the cleanup
schedule and reduce the consistent application of CERCLA at these cleanups. Because EPA also can assist
the State with ensuring consistent application of state laws as ARARs during these cleanups, this process
could also become more time consuming and lead to inconsistent standards being applied at cleanup
sites. Federal facilities are responsible for requesting money to pay for their own cleanups, so although a
reduction in the EPA budget would probably not directly affect these other federal cleanups, a reduction
in the specific federal facility’s budget could.

* Pages 41-42 of the “Budget Blueprint” for the Federal Fiscal Year {FFY) 2018 {October 1, 2017 ~ September 30,
2018 {the “Biueprint”} proposal provides that it funding for EPA’s Office of Enforcement and Compliance would
be cut by 30.7% compared to the 2017 annualized Continuing Resolution level, Link to Blueprint:
https://whitehouse.gov/sites/whitehouse.gov/filesfomb/budget/fy2018/2018_blueprint.pdf.

5
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The State is also concerned that its own work at these sites and elsewhere would be impacted by the
reductions in EPA funding proposed in the President’s Budget Blueprint. Currently, federal funding
accounts for approximately 34 percent of Washington’s Department of Ecology budget, with 80 percent
of that funding coming from EPA. Superfund grants, State/EPA cooperative agreements and EPA-funded
cleanups are potentially impacted by the proposed cuts, and the State’s Categorical Grants that support
air and water quality would be significantly impacted.® The exact reduction areas and amount are not yet
clear, but potential impacts for cleanups at FUDs and federal facilities are detailed below.

1. Washington’s Toxic Cleanup Program

A reduction in EPA’s budget could reduce the amount of Superfund grants and cooperative agreement
funding to the State. Washington State’s Superfund grants and cooperative agreements currently total
$1.4 mitlion per year, which supports approximately 9.5 full time State employees working on high-priority
and complex cleanup sites. A 30 percent reduction could result in a reduction to the State’s budget of
roughly $425,000, and reduce EPA’s cleanup investment in Washington State by one-third.

In addition, CERCLA cleanups that are funded by EPA are potentially impacted. There are a number of
cleanups in Washington that are being paid for out of the federal Superfund Trust fund. For sites entirely
funded by the Superfund, a 30 percent reduction in funds would not allow the remedial actions to meet
the State and EPA’s performance expectations. At some sites, the burden would fall to the State to make
sure the remedial actions implemented at the Site were maintained, up to and including operating a
groundwater treatment plant, indefinitely, at a cost of $1 million a year. Overall, these potential cuts
would likely slow the rate of cleanups and place additional burdens on already strained state regulatory
resources, but exactly how is not clear until more details on the cuts are provided.

2. Formerly Used Defense Sites {FUDs)

The FUDs Program uses a national priority setting approach to funding projects. Funding for Washington
FUDs projects therefore depends on how those projects align with priorities on a national level. For
example, work at Port Angeles Combat Range, a military munitions site of high priority for Washington
State, is of a lower priority on a national level and may not be funded if budgets are tight.

A $1 billion cut to the Corps budget would likely have a direct effect on the pace of FUDS cleanups in
Washington State, as any of our sites that are lower on the priority list would not get funded, and funds
could be diverted to Corps priorities other than cleanup. A budget reduction could also affect military
munitions cleanups and safety notifications. However, we cannot be certain about any such impacts until
additional details on the budget cuts are provided.

H. CONCLUSION

In conclusion, Washington has long played host to vital national defense facilities, doing our part to ensure
the Country’s safety and security. Yet, our citizens and resources have been left with the harmful
environmental legacy of those sites. The pace of their cleanups has rarely been quick, but to date it has
been steady. Without adequate funding from the federal government to fulfill this moral and legal

® Page 41 of the Blueprint provides that it would reduce Superfund funding by $330 M compared to the 2017
annualized Continuing Resolution level.
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cleanup obligation, Washington fears progress at these federal facilities will slow or stop, forcing
Washington citizens to bear more than their fair share of harm from these national defense sites.

HANFORD NATIONAL PRIORITIES LIST SITES
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Senator BARRASSO. Well, thank you very much for your testi-
mony.

We will turn to Senator Sullivan with questions.

Senator SULLIVAN. Thank you, Mr. Chairman, for allowing me to
ask a few questions before I go to preside. I do want to associate
my initial remarks with what Senator Carper mentioned at the
outset of his remarks.

As this Committee knows, I was a strong supporter of Adminis-
trator Pruitt, and I am glad to see him in the position that he is
in. He did make commitments to many of us during the confirma-
tion process on certain issues that weren’t reflected in the Presi-
dent’s budget, and I think that is a bit of an issue from my perspec-
tive. If you make commitments in a private setting, meetings, or
in a public hearing, it is an important deal when you are trying
to get confirmed, and we expect those commitments to be kept. So
I think that is a message I want to make sure the EPA hears loud
and clearly.

Ms. Lukin, thank you very much for your testimony. I want to
raise a couple issues that relate to your testimony and what you
talked about. The one seems to be a very difficult kind of catch-22,
where Alaska Native Corporations receive land from the Federal
Government. It is contaminated, and then all of a sudden the Na-
tive Corporations who are trying to develop this land—it is very
difficult to develop any land economically when it is contami-
nated—not only don’t have the opportunity to develop the land for
economic opportunity, but all of a sudden are looking like they are
on the hook for CERCLA liability. So it is kind of a double wham-

my.

The land was supposed to be given—the part of the deal ANCSA
was to enable Alaska natives to develop their land economically.
You can’t do that because it is contaminated. And B, now the Feds
are telling you that you are liable. So it is almost like a lose-lose,
as opposed to a win-win.

Can you talk about that a little bit more and how we in the Con-
gress could fix that, which is clearly, from my perspective, a double
unfair situation to you and the Alaska native people you are rep-
resenting?

Ms. LUKIN. Senator, thank you very much for the question. So
regarding CERCLA, there is a section called Section 107(a), and it
basically says that we are on the hook to clean up any preexisting
sites. And what we found, because ANCs are currently, under Fed-
eral law, legally liable to clean up this federally caused preexisting
contamination, that some ANCs are unwilling to come forward and
say we have a contaminated site on our lands, and it needs to be
cleaned up. Instead, they are living with that contamination and
not notifying the proper authorities, because basically they are
afraid they are going to have to pay for this cleanup, and they can’t
afford to do so.

EPA does have a policy that says it won’t pursue cleanup under
Section 107(a). However, that policy does not create any legal
rights for Alaska Native Corporations. And the EPA did reserve
the right to depart from that policy on a case by case basis, so al-
though the policy exists, it is not exclusively helpful.

Senator SULLIVAN. So you can’t rely on it.
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Ms. LUKIN. We cannot rely on that policy currently. So it is real-
ly my recommendation and the recommendation of Alaska Native
Corporations that Congress provide Alaska Native Corporations
protection under the law from Section 107(a) of CERCLA.

Senator SULLIVAN. Well, I think that would be something that
would be very fair.

And Mr. Chairman, I would like to work with you and Senator
Carper and other members of the Committee to try and work on
something like that, where, again, it seems to me the point of
ANCSA was to help promote the economic opportunities for Alaska
native people, and this kind of loophole, I guess, undermines that.

Thank you very much, Mr. Chairman.

Senator BARRASSO. Thank you, Senator Sullivan.

Senator Carper.

Senator CARPER. This is gripping testimony. It is hard not to be
affected by it. Not infrequently here in this Committee we talk
about the Golden Rule; how would we want to be treated if we
were in somebody else’s shoes who is my neighbor. And boy, that
is ringing in my ears as I listen to your testimony today.

Ms. Smith, there are, I believe, 500 Formerly Used Defense Sites
and I think 51 or so Superfund sites in Washington State alone.
Hanford Nuclear Reservation alone contains such a toxic stew of
contamination that four separate Superfund sites were designated
there, I think, if I am not incorrect.

The President’s budget includes a $1 billion cut to the Army
Corps’ budget. That is over 15 percent. The President’s budget also
proposes a 30 percent cut of $330 million to the Superfund account.

I am looking for a yes or no answer here. Do you agree that there
will be fewer and slower cleanups of toxic sites like Hanford if Con-
gress goes along with these proposed Draconian cuts?

Ms. SMITH. Yes, Senator.

Senator CARPER. Thank you.

I have a question, if I could, for Ms. Lukin and Mr. Frederick.
Do either of you disagree with Ms. Smith’s response? Just keep it
simple. Do you agree or disagree with her response?

Mr. FREDERICK. Mr. Chairman, with respect to the missile site
cleanups funded under the Corps of Engineers, no, we wouldn’t feel
any effect.

Senator CARPER. Please.

Ms. LUKIN. No.

Senator CARPER. OK, thank you.

If T could, General Semonite and Mr. Breen, I would like to ask
you to provide a list for the record indicating which site cleanups
in which States would be slowed or cut if Congress agrees to the
President’s fiscal year 2018 budget proposal. If you would do that
for us, we would appreciate it.

Back to Ms. Smith. In his confirmation hearing, and Senator Sul-
livan alluded to this, Mr. Pruitt said, “State regulators possess the
resources and expertise to enforce our environmental laws” and
said that he thinks that “EPA needs to provide more assistance to
States.” Surprisingly, though, the President’s fiscal 2018 budget
proposes to cut State grants by a remarkable—as I said earlier—
45 percent, or some $482 million.
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And I just ask of you, Ms. Smith, do you agree that the State
of Washington will be severely limited and may be unable to do the
Superfund work it is doing if Congress agrees to these cuts?

Ms. SMITH. Yes, Senator.

Senator CARPER. Thank you.

You all are terrific to be here, and I just applaud the work that
you do with your lives.

Let me start with you, General. Thinking about what you said
and the other witnesses have said, give us one good takeaway
where you think you agree. Like say we all agree on this. Just give
me one really good takeaway where you think there is broad con-
sensus.

General SEMONITE. Sir, I will go first. I think we all agree, or I
certainly hear a consensus of the commitment of the Federal Gov-
ernment to continue to try to clean these up. I think it is going to
be primarily limited by resources, not by a will of not wanting to
do it. And the challenge is going to be where are those priorities,
and where is the risk if we don’t. But I think all of us are com-
mitted to continue to be able to put America’s dollars back in to
fix some of these things that just were not done properly in the ear-
lier years.

Senator CARPER. Thank you, sir.

Mr. Breen, consensus. Just very briefly. Major point.

Mr. BREEN. I suspect there is broad agreement that these are
programs, whether they are developed by States or tribes or the
Federal Government, that can be both good for the environment
and good for health and good for jobs and good for growth. It is a
broad improvement in our well-being in many years.

Senator CARPER. Good. Thank you.

Mr. Frederick.

Mr. FREDERICK. Mr. Chairman, I would agree with the previous
two speakers. It is absolutely something that we believe the Corps
of Engineers, with respect to the Formerly Used Defense Sites,
have committed to under the Department of Defense. We believe it
holds essentially Government to the same level of accountability for
cleaning up the environment that the rest of us are held to, includ-
ing industry and the private sector.

Senator CARPER. All right, thanks.

My time has expired.

Ms. Lukin, just very briefly. Very briefly consensus, big point,
major point.

Ms. LUKIN. Thank you for the question. I am absolutely thrilled
to see the interest and desire to work with our organizations to
clean up our lands. I would love to see the Army Corps of Engi-
neers, the EPA, the BLM, and other Federal agencies better coordi-
nate in cleanup efforts, and I would be happy to talk with them
further about that. Thank you.

Senator CARPER. Thank you so much.

Ms. Smith.

Ms. SMITH. I think everybody agrees on the importance of these
cleanups to the local communities not just in terms of environ-
mental protection, but also to putting the contaminated lands back
to productive use, and their economic importance as well.

Senator CARPER. Thank you so much.
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Thank you all.

Senator BARRASSO. Thank you, Senator Carper.

Senator Rounds.

Senator ROUNDS. Thank you, Mr. Chairman.

Lt. General Semonite, I have heard concerns over the Black Hills
Ordnance Depot. That is a site that is near Edgemont, South Da-
kota. In 2016 the Army Corps installed a barbed wire fence to pro-
tect the public from explosive hazards; however, many residents
feel that these fences are not adequate to protect the public from
explosives and toxic contamination that may be located on the site.
Can you give me an update on the safety measures the Corps may
be taking at this site, any public outreach that you have done or
that you plan to do to make certain that the public feels secure
with the safety measures taken by the Corps?

I recognize that you have a number of sites out there. If you are
not prepared to provide that to me at this time, I would take that
for the record as well, sir.

General SEMONITE. Thank you, Senator. South Dakota does have
58 different FUDS projects out there. We have about 25 remaining,
so that means that the bill to be able to really remediate these in
the right way is about a $45 million bill.

Specifically on that one, we have had some protective measures
put in place. We are concerned that if there are sites that we can’t
get to in time, we have to be able to make sure that not only do
we have some type of a physical barrier, but also this is a training
piece as well. So we invest a significant amount of money on to be
able to make sure that we are doing community outreach and to
let people know safety. The last thing we want to have is somebody
to get hurt in one of these sites.

I don’t know exactly whether that fence is to the standard that
meets certainly the intent of South Dakota, but if not, I will cer-
tainly find out and get back to you and let you know where we are
at on that.

Senator ROUNDS. Thank you, sir.

Lt. General Semonite and Mr. Breen, portions of Ellsworth Air
Force Base, in Meade and Pennington Counties in South Dakota,
are listed on the EPA’s National Priorities List due to petroleum
products and waste solvent contamination. Can you give me an up-
date on the cleanup efforts at Ellsworth? And if you are not famil-
iar with them, I would also take that report for the record as well.

Mr. BREEN. Thank you, Senator. I can start, and I will turn to
the Lieutenant General to see if he would like to add.

The Ellsworth Air Force Base is indeed on the National Priorities
List. Actually, the Air Force completed construction in 1999. As a
Federal facility, the actual carrying out and paying for the work
would be done by the Air Force, not by the EPA.

After construction was completed in 1999, we moved to partial
de-listings at the site; that is, some parts are actually able to be
taken off of the Superfund list, and we did partial de-listings in
2006 and 2012. What is the only remaining portion requiring focus
is the groundwater, still very important, and the issue there is the
TCE, trichloroethylene, and its breakdown products, together with
one area mixed with petroleum. In addition, studies for
perfluorinated compounds, a comparatively new, emerging contami-
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nant, are underway as well as one for dioxane—I am doing chem-
istry now, sir—and munitions.

But the point is that this continuing work is in progress or
awaiting funding for the Air Force’s taking the next steps.

Senator RouNDs. OK.

General Semonite.

General SEMONITE. Sir, I have nothing to add to that.

Senator ROUNDS. Thank you.

Mr. Breen, I also want to take just a step back from the specific
sites and ask a more general question regarding the Superfund
cleanup program itself.

I know that there is reprioritization going on at the EPA. We rec-
ognize that. We also know that in the President’s budget there was
a reduced amount which was being proposed to be funded at the
EPA level. Can you give me and this Committee some insight as
to the planning or the discussions that went into place and the pri-
orities which the Department or the EPA is planning with regard
to where you are putting your priorities now versus what it might
have been under the previous Administration’s budget proposal?

Mr. BREEN. Thank you. So, first, in the site by site prioritization
we have a longstanding practice which is in place now for probably
20 years or more of funding those sites that have an imminent
endangerment; making sure those are taken care of. Then we fund
sites that are ongoing, where construction has been going on year
to year. And then we take up new sites with what funding we have
after that. And it is often the case that we can’t take up as many
new sites as we would like, and that has been the case for a very
long time.

In terms of the broader picture, we are looking for efficiencies;
we are looking for ways we can go deeper into using accounts that
the Treasury Department has allowed us to set up. These are inter-
est bearing savings accounts with the U.S. Treasury where we have
put money that defendants have given us, and we have deposited
there, and we can draw on. Looking for ways to draw on that. And
because Congress has made Superfund no year money, we don’t
have to spend every year what is given to us in any particular
year, so we can look to prior years’ funding in order to fund needs
in future needs. So we will be looking for efficiencies administra-
tively, efficiencies in the way we move funding among accounts and
more in order to get as much progress for the public as we can.

Senator ROUNDS. Thank you.

My time has expired. Thank you, Mr. Chairman.

Senator BARRASSO. Thank you, Senator Rounds.

Senator Booker.

Senator BOOKER. Mr. Chairman, I really appreciate this. This
hearing I am deeply grateful for, just because of the reality in my
State we have 91 FUDS sites, 7 FUSRAP sites. Nearly half are still
awaiting cleanup. Every State has Superfund sites. I have 114 in
New Jersey. And I have to say this is something that was aston-
ishing, because I didn’t know it before I came to become a Senator,
that we as a nation had a bipartisan commitment. Ronald Reagan
reauthorized Superfund monies to clean up these messes. It was
voted on by members in the Senate here. But that has now lapsed.
We don’t even have the money. Superfund sites in America are
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going up. And what makes these sort of more astonishing to me,
Mr. Chairman, is that it is the mess that we made. The funda-
mental thing, all I need to know in life I learned in kindergarten:
clean up the mess you made.

But this is what is even more stunning to me about the situation,
is that we now have longitudinal evidence, data to know what hap-
pens to human beings that live adjacent to these sites. So just to
look at the studies, right now, for Superfund sites, 11 million
Americans and 3 million to 4 million kids live within 1 mile of a
Superfund site. And I have families that are living close to these
FUDS sites as well. And now we know that babies of mothers liv-
ing within 1 mile of an unremediated Superfund site have a 20 per-
cent greater rate, greater incident of being born with birth defects.
Studies have shown they have substantially higher rates of autism
as well.

So here we have sites that we made that have deeply hazardous,
harmful substances to them, and we are missing an opportunity to
do right by the children of America, pregnant women, elderly. And
more than that, not only that moral urgency, but we could actually
create jobs as well. As a former mayor, I know when you remediate
these sites, then they actually create economic opportunity for com-
munities. It is like a win-win-win for the economy and for the
health of our families.

So it is beyond me that we don’t have more urgency as a nation
to clean up this mess that in many cases we ourselves made and
now are inflicting on families and children. The autism rates in
New Jersey, the children being born with defects, talk to those par-
ents, and if any of us in Congress had families and had children
living within a mile of a Superfund site or one of these sites, and
unfortunately, I live within a mile or so of a Superfund site.

So this is a funding issue, and I would like to know, Lieutenant
General, would funding for FUDS and FUSRAP immediately expe-
dite the cleanup process? Yes or no.

General SEMONITE. Sir, I think that we certainly have capacity
to do more. So additional funding would in fact have an impact on
cleaning these up faster.

Senator BOOKER. So this is a matter of the U.S. Government,
which made this mess, and we are not investing in cleaning up the
mess we made, and there are people today who are pregnant, peo-
ple today that are expecting kids living close to these sites facing
this danger, and today there are people that desperately need work
that could be going to work doing this.

You know, a GAO study found appropriations to Superfund sites
declined by nearly 50 percent from 1999 to 2013, meaning fewer
cleanups.

So, Mr. Breen, it is my understanding that the EPA has shovel
ready sites that could be cleaned up if sufficient funds were avail-
able. So, again, in your opinion, is this a funding problem?

Mr. BREEN. Thank you, sir. And I will just point out with some
pride that that statistic that you pointed out about the birth de-
fects is actually in a review studied by Professor Janet Currie of
Princeton University in your home State. So there is some connec-
tion to New Jersey.
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Senator BOOKER. I will never look askance at Jersey pride statis-
tics.

[Laughter.]

Senator BOOKER. Thank you very much, sir. But it is a funding
issue, yes?

Mr. BREEN. Well, what we know is a number of things. One is
that it has been true for some time that EPA will often get to the
end of a fiscal year and have sites ready for funding that there is
not funding to do those sites. That has been true for many years
more often than not.

What we also know is that there is room to look for efficiencies
and that Superfund is enforcement first. And we know that Super-
fund money is no-year money. So there are lot of ways we can look
for ways to get more done, and we will be doing exactly that.

Senator BOOKER. OK, so my time has expired.

I just want to say for all of this talk in the executive branch and
the legislative branch about investing in homeland security, this is
about protecting our homeland from toxic threats to families and
children.

Senator BARRASSO. Thank you, Senator Booker.

Senator Inhofe.

Senator INHOFE. You know, Mr. Chairman, I am reminded and
have quoted Ronald Reagan before when he said there is nothing
closer to life eternal on the face of this earth than a Government
agency once formed. And he went on to talk about things that have
to be done and can be done, and every time there is an effort to
try to have efficiencies in Government, that that is they will pick
O}lllt the one thing that is of greater concern to everyone and use
that.

I want to say to you, Mr. Breen, I appreciate two things that you
said in your opening statements, as well as responding to ques-
tions. I really appreciate it. First of all you are saying yes, we are,
right now, looking for efficiencies, and for efficiencies knowing that
there are, in any bureaucracy, areas where we can find efficiencies,
we can find waste and abuse and all of that. I applaud you for it.

And the second thing is when Scott Pruitt was up for his nomi-
nation, he made the comment over and over again, he did so before
this Committee and elsewhere, about the significance of the clean-
ups and his effort to really concentrate and get things done. I have
to admit that I have only been over there once since he has been
there, and that was yesterday. He took me into the long table
room. I suspect there is a seat for you at that long table when he
was talking about the priorities that he had and how quickly he
is really getting into talking to you guys who know more about it
than we do up here in establishing priorities.

So I appreciate the fact that you have made those comments.

I think also, I wrote this down when you said it, General, it
sounds like you are doing a pretty good job. Correct me if I am
wrong, if I got this down wrong, but 5,357 cleanup sites, and now
3,513 are either closed out or in the monitoring status. Is that ac-
curate?

General SEMONITE. Yes, sir. And I think the other thing that
goes back to the efficiency piece, we continue to try to find ways
of continuing to get more value out of those funds that do come in;
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also to be postured for year-end money. And there are several
times when we have contracts that we can put money on so that
if in fact it is unobligated somewhere else, we are able to go back
in and be able to make sure we are optimizing the use of that
money through the contract vehicle we have.

Senator INHOFE. Yes. Yes. And there are some other things, be-
fore I got distracted on that, that I was going to mention, but I do
want to mention one, and that is Tar Creek. Nod if you have ever
heard of Tar Creek.

One. All right.

Tar Creek was the No. 1 site in America at that time. Histori-
cally, it was a big mining area in northeastern Oklahoma, actually
extended up into Kansas and over into Missouri. But it was a huge
thing. And the mining that took place there took place back in the
1940s, and we didn’t have any really good, accurate records as to
what was underneath the ground. Later on we found there was an
elementary school that any day could have caved in with all those
kids there, and we were able to get into there. Well, that was a
major thing.

I have to say that even though this was not a site, a former site
that you would be dealing with, General, you still did. We had a
lot of activity from the Corps and from all the agencies that worked
together. It kind of reminds me a little bit of the disaster that we
faced in Oklahoma just last week when we had this terrible fire,
the worst in history, and everybody did come together and did a
good job. That is exactly what happened to Tar Creek.

So I want to say to all of the players it really did work, and it
worked successfully. And if we hadn’t gotten on it, you don’t know
how many of those little kids at that elementary school might have
sustained really serious problems.

So I think it is sometimes important to talk about the good job
that is being done. I appreciate it, and I do think in this new Ad-
ministration you are going to have a new concentration, less con-
centration on trying to build sciences and more concentration on
getting things done. And I thank you for your testimony.

Thank you, Mr. Chairman.

Senator BARRASSO. Thank you, Senator Inhofe.

Senator Cardin.

Senator CARDIN. Mr. Chairman, I first want to thank you for
holding this hearing. I think it is an extremely important subject.
I was listening to the testimony from my office because I had an
appointment, and I was here as we started the hearing. I wanted
to thank all of our witnesses for their commitment to our country
and to our environment.

I just really want to bring attention to two sites we have in
Maryland. One is a site that qualifies for Formerly Utilized Sites
Remediation Action Program, which is located in South Baltimore,
260-acre site that was formerly used by W. R. Grace. And we are
working on that site, and I appreciate the work that is being done.

The other is a more recent identified problem and does not come
under that program, and that is the site of Bainbridge, which I
think received a great deal of attention. This is an issue I just want
to bring to the Committee’s attention because it is extremely frus-
trating, Mr. Chairman. I know the work that you have done to try
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to have the right relationship between Government and the private
sector.

Here is a situation in which the Navy used a 1,186-acre site in
Cecil County, Maryland, from 1942 to 1976. The property is con-
taminated, badly contaminated by asbestos and lead, and there has
been some cleanup done there. The Navy transferred the site to the
Bainbridge Development Company in 2000. That is 17 years ago,
Mr. Chairman. And as part of that transfer the deed made it clear
that the Navy was responsible for the cleanup. There was no dis-
pute about that. Of course, the Navy would also be responsible
under Federal law. So there is no question that there is contractual
responsibility as well as legislative responsibility for the cleanup.

The Bainbridge Development Corporation has made some efforts
with developers to develop a mixed use property. It has been deter-
mined not suitable for that purpose because of the environmental
contamination of asbestos and lead. And there has been negotia-
tions going back and forth for these 17 years. Just last year there
were some additional monies made available for soil investigation.

Mr. Chairman, this is very frustrating, that after 17 years we are
still evaluating what the problem is on a property that has trans-
ferred. In Cecil County, to put this into economic development
would be critically important for their economy. And everyone is to-
gether; local government is fine with what is trying to be done. The
holdup is the environmental restoration and Navy carrying out its
responsibility. And I know they have budget problems. I get that.
But 2000, the transfer of property and still not have it ready for
its appropriate use?

So our office is working very hard with the Department of De-
fense and with Cecil County to try to find a remedy here to move
this along, but I just really wanted this Committee to be aware. It
is not directly related to some of the subjects we are talking about,
but I think it is related.

And I see our witnesses shaking their heads affirmatively, and
I would just welcome any thoughts you may have as to how we can
move these procedures more efficiently so that this type of property
can be put back in use, as the community wants it put back in use,
which was formerly used by the Department of Defense.

Mr. Breen, do you want to respond?

Mr. BREEN. Yes, sir. So you are exactly right. As a former Navy
site, it is the Navy’s responsibility to address it. EPA is able to
offer some help, which we did at this site. There was a Brownfields
Program which is not part of this hearing, but part of this Commit-
tee’s jurisdiction. Pursuant to the Brownfields Program, in 2010,
we performed an investigation of what are the issues at the site,
and we found that there are both chemicals and heavy metals at
the site as a result of that Brownfields review that did affect sig-
nificant areas. So we were able to bring that technical assistance
to bear. But as you said, it is not on the NPL, not on the National
Priorities List, so not an EPA lead.

Senator CARDIN. And this is not an EPA area, I recognize that;
it is more DOD.

General, do you have any suggestions here?

General SEMONITE. Sir, I don’t have any specific knowledge of
that site, but you have a great point, and that is that we cannot
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afford, as a nation, for every one of us to work in a stovepipe based
on some certain account and the authorities in that account; we
have to share this body of knowledge of when we learn something.
And if we are learning something on a FUDS or a FUSRAP site,
and we can somehow make sure we export that knowledge across,
and we can all work together, somewhere we are going to find bet-
ter value. So we can certainly take a look at it. I don’t know where
the Navy is at on this one, but I think that if there are some things
that we can learn from all the other 5,400 sites we are doing, and
be able to make sure somehow those things can be wrapped in, the
nation is going to benefit.

Senator CARDIN. Thank you. I appreciate that response. We will
follow up.

Thank you, Mr. Chairman.

Senator BARRASSO. Thank you very much, Senator Cardin.

Senator Capito.

Senator CAPITO. Thank you, Mr. Chairman.

And thank all of you. I am sorry I missed your testimony. Prob-
ably Senator Inhofe told you that the Commerce Committee is
meeting at the same exact time, so we are sort of jumping around
here.

This is a bit off topic, but since I have General Semonite here,
I am going to lodge the question, because I wanted to take the op-
portunity to talk about something important that we have been
working with the Corps on, and that is the Appalachian Corridor
H. This issue has to do with a Section 404 permit of that project
between Kerens and Parsons, West Virginia. The subcontractor for
West Virginia DOT is working on this section, submitted the appli-
cation October 13, 2016, and is frustrated it hasn’t heard. This
morning, however, we did get notice, following an inquiry from my
office, that the Huntington Corps District informed my staff that
they will be opening a 15-day public comment period on the permit
modification. So I want to thank the Huntington Corps for that. It
is very important if you are trying to drive from here to the beau-
tiful ski regions in West Virginia over to Canaan Valley or Snow-
shoe, Corridor H is extremely important.

So basically what I would like from you, General, really is that
you would ensure to me that the public comment will in fact open
when our local Corps told that it would, and pledge to kind of
prioritize this project once that begins.

General SEMONITE. Senator, I don’t know exactly that permit. We
certainly are committed to continue to stay on these timelines. I
think the whole nation is continuing to look at permitting. We need
to do this in a right manner based on our authorities and our stat-
utes. But on the other hand, we have to be able to make sure we
are expeditious in this. So I will go back and double check with the
Huntington commander and find out where we are at on it. But un-
less there is some reason that we can’t do that because of a regu-
latory issue or something, we want to be aggressive and continue
to do permitting in an efficient manner, but also to be able to make
sure that we are being responsive back to the applicant.

Senator CAPITO. Thank you so much. I think, too, a yes is always
what they want, but even a no is helpful, because you can either,
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A, restart or abandon the project, whichever direction. But being
held in limbo is costly. So I am very pleased to hear you say that.

Another question, again to you, General, is on the topic. On the
list of one of the FUDS sites for West Virginia, almost 70 percent
of the Corps work is focused on a project that I have actually
toured. It is called West Virginia Ordnance Worksite. It is in
Mason County. It was an old storage facility for all kinds of dif-
ferent weapons and chemicals and ammunitions. It would be a good
history site, I think, for our younger people to see what was going
on in World War II and how the whole country was pulling to-
gether.

But it mentions that one of the areas that is going on is long-
term management. I was just wondering what does long-term man-
agement mean, and how does that unfold for a site such as this?

General SEMONITE. So, Senator, if in fact there are some lower
priority sites, and I hate to use that worse because they are all crit-
ical, but if there are some that we just can’t get to it because of
lack of funding, then we have to be able to make sure that we are
addressing that from a life safety perspective, and also make sure
that we are educating. Conversely, if there are sites that have actu-
ally been remediated to a given standard, it doesn’t mean we just
take our eye off the ball. So we have a 5-year renewal process
where we go back out, we continue to look at that, we continue to
do outreach back in there.

So I think on this one I have to get back with you and find out
exactly where we are at on it, but what we say on long-term man-
agement is to be able to make sure we continue to be able to make
sure there is not any new issues that come up with a site, and we
continue to have some degree of accountability back in to watch
what happens on that site.

Senator CAPITO. Well, one good thing about that particular site,
too, is there are some contractors in and around that site where it
has been cleaned, so that there is some economic activity in the
local area; it is not just sitting there without any kind of a use.
There are some folks that are repurposing that, because it is quite
a vast site, and it has a primo spot because it is right on the Ohio
River.

General SEMONITE. Yes, Senator. And I can add it looks like we
are continuing to do a treatability study on one of the specific sites
that is called OU-4 to be able to make sure that we are looking
at the technology to be able to remediation there. We are doing the
long-term modeling I talked about, and monitoring, and we are
continuing to work with EPA 3 to be able to look at restoring
groundwater to drinking water standards in the manufacturing
area. So our guys are working very closely on that, and we will con-
tinue to monitor it closely.

Senator CAPITO. Right. I appreciate that.

Thank you, Mr. Chairman.

Senator BARRASSO. Thank you, Senator Capito.

Senator HARRIS. Good morning.

Mr. Breen, according to the GAO, it can take up to 10 years to
clean up a Superfund site. Do you agree with that, or does it take
longer?
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Mr. BREEN. So I actually am not sure which GAO study you are
talking about, but there are sites which would take longer than 10
years.

Senator HARRIS. And on average, is that how long it takes?

Mr. BREEN. I don’t know.

Senator HARRIS. OK. If you could follow up with me, that would
be great.

Mr. BREEN. Sure.

Senator HARRIS. And you probably know that California has the
second largest number, second only to my friend, the Senator from
New Jersey. I believe we have 98 active Superfund sites. I would
like to ask you, and perhaps, General Semonite, you might have
some information about some specific sites. In particular, starting
with Oxnard, California, we have a site there where a company,
Halaco, started dumping in 1965, and there was a 1997 cease and
desist order from the Army Corps which was ignored for about
three decades, so there was continuing pollution in the coastal wet-
lands. And then in 2007 the EPA finally listed the site as a Super-
fund site.

The cleanup is ongoing, but I think you would probably agree it
should not take that long. So my question is, given this experience,
what plans do the EPA and the Army Corps have to put in place
a process so Superfund investigations can begin as soon as the Fed-
eral agency notices the contamination?

Mr. BREEN. Thank you, Senator. I can offer some, but I am going
to suggest we also get you more detail for the record.

Senator HARRIS. Right.

Mr. BREEN. You are right that we listed the site in 2007, and one
of the first things we did was to undertake what we call removal
actions. These are short-term actions to deal with the most press-
ing things. So we undertook removal actions in 2007 and 2010. We
demolished two buildings, and we stabilized the site, and we con-
solidated the waste so that it was less spread out.

While the site planning is undergoing, we made a Brownfields
job training grant of $200,000 to the city of Oxnard. This is a way
in which, then, local residents can get the jobs that are being cre-
ated in their communities. This is like a triple win, right, good for
the EPA, we get people who know their communities the best; good
for the residents; and of course, it is good for the site.

In terms of what immediate next steps are planned, I would best
be getting those to you after the hearing.

Senator HARRIS. OK, that would be great. I would like an update
on that.

And then, General Semonite, as has been mentioned, we have
many sites that have been active for over 30 years in California.
The USEPA and Cal/EPA have worked together to investigate and
clean up the Sulphur Bank Mercury Mine Superfund site in Clear
Lake, California—it is actually in Lake County—since 1990. My
understanding is the EPA estimates that 2 million cubic yards of
mine waste still pollute Clear Lake, and the EPA has not yet taken
significant remedial action, I am told, to control the contamination
in the surrounding groundwater.
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So can you tell me, or Mr. Breen, what the progress is and the
timeline for the cleanup of the Sulphur Bank Mercury Mine Super-
fund site?

Mr. BREEN. What limited I have on that, Senator, is that we are
recognizing the prospect, the need to address the possibilities of
rainfall, but that we also think steps are in place so that if that
viflere to happen we are prepared for it. But I will get you more on
that.

Senator HARRIS. OK, I appreciate that.

General, do you have any information about it?

General SEMONITE. Senator, I think the main thing we are fo-
cused on, you have an awful lot of FUDS sites, so we started out
with 721; we have actually closed 476. So of the 245 left, your out-
standing balance, we probably need about $1.2 billion to clean
those up. We have categorized 8 of those as what we call the scale
of two. We re-rank everything through a risk management data
base. So you have a couple that are our highest priorities. The ones
that really I want to make sure to highlight is Elliott. That is one
that has been significant. Several years ago, in 1983, we had two
children that were killed out there, so we have gone back in and
cleaned up Tierrasanta, it is called, and that one we think is very
good and we are monitoring that.

We have cleaned up Mission Trails, so I think that one is also
going well. And the last site we are continuing to work through
right now in investigation, so I will certainly have my staff get
with your staff to be able to make sure you know. And on any one
of these sites we can go in unbelievably deep detail to show you ex-
actly where it is at, where it is at on the priority list. Our intent
is to never hold anything back. We want to be able to be as trans-
parent as possible so you know what we are doing, what we are
not doing, and where we see that coming through when it comes
to potential funding and requirements.

Senator HARRIS. That is great. I appreciate that follow up. And
then you mentioned $1.2 billion you need to deal with the remain-
ing. Do you see that coming to you, or what is the challenge there?

General SEMONITE. So clearly this is probably something of inter-
est to all of them, but we are just like the other agencies; we have
three different accounts, so the EPA obviously is the one that is
working the Superfund, and I will let Mr. Breen address that.
Clearly, the FUDS is a DOD requirement, so we continue to articu-
late our most important risk up through the DOD budget, and
when we see the way the 2018 budget comes out, we will certainly
be able to advise you on where that is at. But at any given point
we want to continue to be able to get visibility of where the highest
risk is, and some of these like Elliott is ones that we want to con-
tinue to be able to make sure that DOD leadership knows the risk
that is out there.

And then, finally, the FUSRAP sites are back into really the civil
works budget, another completely different pot of money, but that
is where we have to continue to champion those as we go up
through the civil works account and then see where the Committee
and the Administration prioritizes FUSRAP with respect to the
rest of the civil works account.

Senator HARRIS. So, Mr. Chairman, I just have one more.
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Senator BARRASSO. Yes, please.

Senator HARRIS. So what I would also appreciate by way of fol-
low up is, given the skinny budget that has been proposed, which
sites in California you believe would not be addressed if that budg-
et is actually the budget that we have to work with.

General SEMONITE. And I will definitely give you that, but the
real short answer is if we go from worst is number 1 down to num-
ber 8, right now we are really keying on the sites that are number
2. You have eight of those. Those are the ones that we continue to
try to champion, and then we want to continue to work our way
down that list.

Senator HARRIS. Thank you.

Thank you.

Senator BARRASSO. Thank you, Senator Harris.

Mr. Frederick, the Army Corps has proposed no further action
for the Atlas Missile Site 7. It is my understanding that Wyoming
DEQ has not concurred, and it believes that further investigation
is necessary in order to support that determination. Can you com-
ment on that?

Mr. FREDERICK. Thank you, Mr. Chairman. Yes. There are some
questions that we have that deal on the technical side of things,
technical interpretations that have been made by the Corps with
respect to what is going on at that particular missile site. There
is a little bit of an unusual geologic condition that exists at that
site in particular. There is actually what is referred to as piping
in the formation that contains the groundwater, and this piping is
more than likely a result of animal burrowing, wormbholes, things
like that. It is a fairly unique situation. But in that type of condi-
tion groundwater really behaves a little bit differently than what
you would see it behave in when you are dealing with just a typical
sand and gravel aquifer with forced flow. So the piping essentially
directs where the groundwater is going to go, and thus any con-
tamination with it as well.

So what we have seen is, in this particular case, where you
would think you would not find any TCE, that is up-gradient from
the missile site, we are actually finding TCE, and we have asked
the Corps to try and help us understand why we would be seeing
it up there. And if we are seeing it there, what does that mean and
where else should we be looking?

Senator BARRASSO. Thank you.

So, to that, General Semonite, will the Corps do further inves-
tigation, as requested by the State?

General SEMONITE. So, sir, two points. First of all, in your open-
ing statement I think you mentioned that there was a perception
of an unhealthy attitude with respect to Atlas, and that for some
reason maybe the Corps was trying to do a quick fix. I have 34,000
employees, and I would put my engineers against some of the best
in the world, and not just because of technical competence, but be-
cause of compassion to do the right thing for this nation. So if I
ever find somebody who I think is unhealthy, please notify me per-
sonally. The only reason that we should not be able to do some-
thing is just lack of resources or for some reason we are technically
challenged, but it is not because of an attitude. And I will certainly
rectify that if that is out there.
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Now, specifically on No. 7, and I have all 7 here we can talk
about, 3 is a great example. We have some challenges at Site No.
3. We work side by side, and Mr. Frederick has been there for sev-
eral years, much smarter than I on a lot of these things. But 3 we
found a compromise where we all could come together. We moved
on, and I think we have a successful solution with 3 after $12 mil-
lion. We are dealing with the same thing on 4, and we can talk
about that.

Seven is a good example where we had eight rounds of sampling
performed from 2011 to 2013, and the wells were below that min-
imum level for the contaminants concerned. Decision document to
close the site was signed in September 2014; EPA Region 8 sup-
ported that closeout decision. But again, we want to go back in,
and we don’t want to just close the door. If there is something we
need to do to work with Mr. Frederick and team, we certainly want
to do that to try to find out how to get the resolution.

I think the bottom line is these are all not simple cookie cutter
solutions, so we have to take the best science out there with the
best authorities, see what Mr. Frederick’s concerns are and try to
find a consensus.

Senator BARRASSO. Mr. Frederick, do you believe that the Corps
is doing what it is doing to help with some specific sites? Has that
been helpful? And where should we proceed from here?

Mr. FREDERICK. Mr. Chairman, certainly the issues with respect
to some of the sites that we have had in the past I think the Corps
has made some good efforts to try and address our concerns. The
Lieutenant General mentioned Site 3, for instance, as an example.
Nevertheless, we still have a long way to go. We have a lot of work
to be done in front of us. It is going to be challenging, and I am
sure we will still see situations where we don’t necessarily agree
on the approaches for delineating sites, characterizing sites, and so
forth, but we will be working hard to make the best of those situa-
tions.

Senator BARRASSO. OK.

So, General, you would agree that Wyoming should be treated as
a peer in this process, and its expertise should be given consider-
able weight as you make these decisions?

General SEMONITE. Yes, sir. And I am more than willing to offer
that at some point, if we can’t let the technical staff work this out,
then leaders like Mr. Frederick and I can certainly come see you
with our division commanders, I have one of the best districts
working this particular site, and certainly lay out where we see it
is. And again, we lean heavily on EPA’s opinion in all this. It really
is the entire community coming together to figure out what is the
right thing to do for the nation.

Senator BARRASSO. Mr. Frederick, so what would happen if the
Corps doesn’t do the cleanup for missile sites, as you suggested
that they make sure get done?

Mr. FREDERICK. Mr. Chairman, what will happen is that the
TCE is going to continue to leach into groundwater. As it continues
to leach into groundwater, plumes are going to continue to expand.
Ultimately, what we are looking at is a far more expensive cleanup
when we get around to it at some point in time because the con-
tamination has actually gotten much worse in size.
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Senator BARRASSO. So, General, then I can count on you to make
sure that this does not happen?

General SEMONITE. Sir, we will take the available science and
make sure we work through an acceptable solution. A good exam-
ple is 3. We went down through with a lot of different, very innova-
tive techniques to be able to make sure we could contain that
plume. We do not want this to leach into the groundwater. I think
we have the same end state here; we just have to make sure that
the science all puts us in the same direction.

Senator BARRASSO. Mr. Frederick, in your written testimony you
included some recommendations that you said could help improve
things with regard to the cleanup of cold war legacy sites such as
the Atlas Missile sites. Could you take a few moments to just
elaborate on those?

Mr. FREDERICK. Thank you, Mr. Chairman. Certainly, coopera-
tion between State and Federal agencies plays a very important
part in determining how quickly and effectively sites are remedi-
ated. We have found that effective components of any missile site
cleanup strategy emphasized real results for the money spent. They
incorporate State requirements early on, they adequately fund
State involvement, and clearly define Federal and State roles in
the cleanup and include opportunities for public comment, as well.

In addition, consistent application of both State and Federal reg-
ulations and guidance regarding investigation and cleanup is high-
ly important. We don’t like to see situations where we are seeing
guidance applied differently in one site or one State as opposed to
another. There needs to be consistency in the application so we are
all on the same page.

Adequate funding can significantly improve the remediation
process in terms of both time and overall cost. Lack of Federal
funding in particular may lead to technically inadequate and in-
complete site characterizations. Source areas may not be ade-
quately investigated and defined, and ineffective costly remedies
may be determined from incomplete information.

States play an important role in this process and often have a
great deal of institutional knowledge and familiarity with the sites
and understand State requirements that apply to the cleanup proc-
ess. We would encourage those to take advantage of those opportu-
nities that States can provide to help the process along.

Finally, the Association of State and Territorial Solid Waste
Management Officials, or ASTSWMO, of which the Wyoming De-
partment of Environmental Quality is a member, has recently pub-
lished a position paper, that I have attached to my written testi-
mony, on performance based contracting at Federal facilities. It
also includes a checklist that is intended to help improve the effi-
ciency and the ultimate performance based contracting process.
And we would certainly encourage everyone, especially the Corps
of Engineers, to take a look at that position paper and give it seri-
ous consideration, and involving States early on in performance
based contracting. We believe that would also be one way, at least,
to make the whole process more cost effective and efficient.

Senator BARRASSO. Thank you very much.

Senator Markey.

Senator MARKEY. Thank you, Mr. Chairman, very much.
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Massachusetts has 47 former military sites that need some form
of investigation and potential remediation; potential cost of $126
million. We have at least 10 Superfund sites that will lose access
to critical cleanup services. And we have a Trump administration
which is proposing a $1 billion cut in the Corps of Engineers’ budg-
et and slashing the entire EPA budget by nearly a third. So that
is just so irresponsible, because these individual communities, they
are left with a legacy that they didn’t create. Irresponsible kind of
management ultimately created these problems, both in Superfund
and in the problems that the Army Corps looks at, and they don’t
have enough money to deal with it.

We ran into the same thing in the Reagan administration. What
they did was they really harbored an animus toward the Superfund
program, and they just began defunding. They named Anne
Gorsuch as the head of the EPA, Rita Lavelle as the head of the
Superfund program, and one of the top five sites in America was
the Woburn site that I represented, which ultimately became the
subject of a movie and a book called A Civil Action. And in 1986
I had to release a report called Deadly Delay; that the EPA was
doing deliberately in Woburn, kind of slowing it down; notwith-
standing the number of children who had contracted leukemia, the
number of families that had been totally irreparably harmed. And
all we are seeing here is just a repetition, this whole idea that you
can attack an agency in general without ultimately impacting the
lives of ordinary people.

So, Ms. Smith, let me begin with you. What do you think the im-
pact is going to be of ultimately extending the deadlines that it will
take in order to clean up these sites and what the impact is on the
public health and safety of people who live in those neighborhoods?

Ms. SmiTH. Thank you, Senator, for the question. As I indicated
before, in Washington State in particular, and at the Hanford site
in particular, delays in cleanup progress mean just unacceptable
lengths of cleanup. Hanford is currently scheduled to be cleaned up
by 2070, and we have seen some budget indicators that that could
go beyond and well into the year 3000, which seems unfathomable.
And it does place unacceptable risks on both the local community
and the local resources.

Senator MARKEY. It absolutely does not seem unfathomable to
me. I issued a report in 1987 on the Hanford Reservation and on
the lack of progress that was being made. That was denial. That
was deadly delay right there. They knew what was going on; they
knew what they had left behind. The military didn’t want to deal
with it; they didn’t want it to come out of their budget. They need
more bombs over here that Hanford had been producing, but they
don’t want to then deal with the consequences left behind for the
public.

So how devastating will this be to you, General, in terms of your
ability to be able to deal with all of these sites that are under the
Army Corps jurisdiction?

General SEMONITE. So, sir, we do deal with three different types
of accounts. Clearly, there is Superfund, FUSRAP, and FUDS, so
all of those are different funding streams.

Senator MARKEY. What does FUDS stand for?
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S General SEMONITE. So, sir, FUDS is Formerly Used Defense
ites.

Senator MARKEY. Formerly used, now abused, military sites,
meaning the military just walking away from it. Formerly. That is
nice, FUDS. And what is the middle one?

General SEMONITE. FUSRAP, sir.

Senator MARKEY. What does that stand for?

General SEMONITE. I have it here. It is a long acronym.

Senator MARKEY. But the name of what you describe will tell us
what it is.

General SEMONITE. Formerly Used Sites Remedial Action Pro-
gram.

Senator MARKEY. There it is. Yes. But the remedial action pro-
gram is now going to be just push-back, push-back, push-back, be-
cause you need money. You know, a vision without funding is a
hallucination. So you can’t pretend that without money, without
the personnel, you are going to be able to solve this problem. So
you will have to triage this, then; right, General?

General SEMONITE. So, sir, we do a risk informed decision proc-
ess on every one of these sites. We take a look at the complexity
of the site and the danger of the site.

Senator MARKEY. No, I appreciate that. So you are going to have
to leave behind sites that you have determined to be dangerous,
but not as dangerous as the ones that need more help immediately.

General SEMONITE. They will not be able to get attention as fast
as others, yes.

Senator MARKEY. Right. Exactly. So you just say to those people,
sorry, not enough room on the lifeboat, and you are just going to
have to stay onboard here.

Yes, ma’am.

Ms. LUKIN. If I may, I am so glad you asked this question, Sen-
ator Markey, because Ranking Member Carper asked a question
earlier about funding and issues around sites, and I misheard him
and misspoke. So I want to correct that answer, because in Alaska
we would take cuts to funding for Army Corps of Engineers, for
DOD FUDS programs, for EPA. It would have an extremely detri-
mental impact on the cleanup of sites across the State of Alaska.
We absolutely need increased efficiencies and better coordinating
between Federal agencies.

But if we saw an even further decline in cleanup of our contami-
nated sites, our native people are very concerned about food secu-
rity, about things leaching into our rivers, into our lakes where our
fish are, into our land where we hunt and fish. We have concerns
over significantly high rates of cancer among our native people.
Some very strongly believe that this is linked to the contamination
that we are experiencing throughout our native communities. And
we are also concerned about drinkable water, because we do have
locations near our Alaska native villages where you can’t drink the
water.

So thank you very much for the opportunity to say that.

Senator MARKEY. No, thank you. And let me just say this. I had
a mother, Ann Anderson her name was, come into my office in Con-
gress 1979, and she brought her little boy with her, Jimmy. And
she just sat in my office and told me that Jimmy had leukemia and
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that she had actually gone door to door and found other mothers
who also had little girls and boys with leukemia in one area that
was only like a tenth of the size of the whole city, but it was where
all the contaminated wells were, where all this residue had just
been left behind, the arsenic, the mercury, whatever, in the water
and in the land. And she went door to door and she found all these
kids, and every mother and father felt that they had just been un-
lucky. Oh, my God, and then they figured out that it wasn’t. So
that is really, along with Love Canal, where the Superfund pro-
gram began, with Woburn and with Love Canal.

And it was a tough fight. The city was in denial because it would
ruin property values if they made all this public, you know, and
you have all these issues. And the EPA was not that enthusiastic
about coming in, especially after Reagan took over and named Ann
Gorsuch and Rita Lavelle. But eventually, it took a long time, we
cleaned up the site, and on that site now is a huge industrial site
and a huge transportation center, which we then named the Jimmy
Anderson Transportation Center, which now creates thousands and
thousands of jobs.

So it does work. When you clean it up, you can reuse it for com-
munity purposes. But as long as you are in denial, more children
die across the country, more families are exposed to this, more
property is never used because the Army walked away from that,
because the defense industry walked away from it, because Mon-
santo and other companies walked away from it and left the com-
munity to figure it out. They can’t do it alone; they need the Fed-
eral Government to help them. There is just no capacity in an indi-
vidual community. And that just transformed the whole way this
community views itself, and it now can see, in retrospect, that it
was wrong to kind of get mad at the mother and saying, oh my
goodness, you can’t talk about this; it is going to ruin property val-
ues.

So I just hope we don’t have to repeat history again, because
there are too many people depending upon us, because we know
that the Army needs the resources. The private sector companies
have walked away, and unless we have a comprehensive way of
looking at it, families are going to suffer.

So I thank you, Mr. Chairman, very much.

Senator BARRASSO. Thank you, Senator Markey.

Senator Ernst.

Senator ERNST. Thank you, Mr. Chairman.

Senator Markey, thank you for bringing up the budget. I think
this is going to be an area that we really do need to work through.
So my line of questioning will be a little bit different, but it does
focus very much on budget and funding issues.

General, thank you for appearing for the second time in a month
in front of this Committee. I am greatly appreciative. And I am
sure you know where my questioning will go this morning. It is
really good to have you here. We have had many discussions over
the course of the past several months.

But I wanted to take the time today to just reemphasize the flood
mitigation projects that we have hanging out there. One of those
is in Iowa, in Cedar Rapids. And thank you again for participating
in those discussions with me.
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On Monday I met with OMB Director Mulvaney, alongside Sen-
ator Grassley and Congressman Blum, to talk about the Cedar
Rapids flood mitigation project and how important that is for our
State, and I know that you are aware of it. I appreciate your work
on this with me. And it is my understanding, when we visited with
Director Mulvaney, it is my understanding that the Corps, as of
Monday, had not yet submitted their budget to the OMB for fiscal
year 2018. Is that correct?

General SEMONITE. So, ma’am, we got guidance about 3 weeks
ago. We have been cranking hard all the way through that, and
then we provided our update to the Assistant Secretary to the
Army on Monday. That budget is being worked right now at the
senior levels of the Army and then will go to OMB on this Friday.
That is the current timeline.

Senator ERNST. Excellent. Thanks, General.

General SEMONITE. So the short answer is we have submitted it
to our higher level, but it has not been submitted to the OMB.

Senator ERNST. To the OMB. OK, thank you very much for that.

The Cedar Rapids project was authorized in 2014 and WRDA
2016 directed the Corps to prioritize funding and expedite comple-
tion of the Cedar Rapids project. I also received a handwritten note
from you on January 30th that said you and the Corps agree in the
risk to Iowa citizens and that you will pursue all possible options
to support this critical project. And I do ask that you carefully con-
sider all of these provisions when making your determinations
going forward in the budget. Will you do that?

General SEMONITE. Yes, ma’am. Unfortunately, though, as you
are probably aware and some of the people have already high-
lighted this year, there could be potential cuts to the civil works
account based on what was in the President’s initial proposal. So
we will have to see how that plays out and our ability to be able
to then fund all of those critical priorities.

Senator ERNST. Thank you. And will you commit to work to solve
this particular issue expeditiously and to work with myself and the
OMB to modify the metrics that the Corps utilizes so we can stop
discounting the rural areas such as Iowa and other Midwestern
areas that have lower property values?

General SEMONITE. Senator, you and I have talked about that in
the past, and you have some very good points on property values
and economic values. I think we want to continue to try to make
sure that the processes that are used to be able to support the pri-
orities of the Corps budget are the same things that come back out
of the budget on the other end. I can’t guarantee you, though, that
what I put in in the budget is necessarily what is going to ulti-
mately be approved.

Senator ERNST. Well, we will continue working on this issue.
Again, it is very important not just for the Cedar Rapids flood miti-
gation project, but for so many of those other projects that are au-
thorized but continue to hang out there. So, General, I thank you
for your work.

Thank you, Mr. Chair.

Senator BARRASSO. Thank you very much, Senator Ernst. I ap-
preciate it.
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I do ask unanimous consent that the testimony from the
FUSRAP Coalition be placed in the record for this hearing. Hearing
no objection, that will so be done.

[The referenced information follows:]
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Testimony provided by
The FUSRAP Coalition for
Senate Environment and Public Works Committee
Cleaning Up the Cold War Legacy
March 29, 2017

INTRODUCTION

The FUSRAP Coalition is pleased to provide this testimony for the Senate Environment and Public
Wotks Committee hearing entitded “Cleaning up the Cold War Legacy.” Formed in 2015, our
coalition is a group of interested parties comprised of state and local governments, concerned citizen
groups, and remediation firms. Our main concern is to highlight, protect and increase FUSRAP
funding in order to meet significantly increased requirements due to additional, more expensive
cleanup actions across the program.

We believe the Corps of Engineers has done a commendable job of managing this program. In fact,
we consider FUSRAP to be one of the most efficient and productive environmental management
programs in the entite Fedetal government. The program actively demonstrates value for taxpayer
doflars, and inefficiencies are kept to a minimum.  In terms of performance against measurable
outcomes, FUSRAP is a highly effective government program that is achieving real results. In fact,
stakeholder groups in St. Louis and around the country have lobbied for other contaminated project
sites to join the FUSRAP program because of its efficiency and effectiveness. We applaud the
management of FUSRAP by the Army Corps of Engineers.

REQUIREMENTS FAR EXCEED FUNDING

However, the FUSRAP Coalition has grave concerns regarding funding. FUSRAP funding has
expetienced a flat-to-declining budget over recent years. Higher appropriations ate necessaty to
adequately address cleanup requirements and hazardous risks—especially because of the current

number of larger, more complicated sites entering the costly remediation phase. Higher
appropriations will help assist all sites and stakeholders during this difficult stage for the FUSRAP

program.

Program funding was relatively level between $130 million and $140 million from 1997-2009 but in
the past several years it has decreased to an average level of approximately $102-$110 million. This
is unfortunate since the number of cleanups ahead is now bigger than ever.

FUSRAP is facing a ctisis because Cleanup requirements now far exceed the $100M annual budget.
A number of complex sites facing significant challenges are entering the remedial action phase of the
FUSRAP pipeline. These include Shallow Lands Disposal Area (SLDA) in Pennsylvania, Maywood
in New Jersey, Luckey and Harshaw in Ohio, Seaway and Niagara Falls Storage Site in New York.
The lifecycle costs of these sites alone is estimated between $1.5 billion - $2 billion.

The FUSRAP program currently manages 24 active cleanup sites in 10 states, but each site includes
multiple operable units in various phases of investigation, characterization, remediation, closure, and
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monitoring. By contrast, the Department of Energy’s Environmental Management program has
only 17 sites under cleanup, but benefits from an operating budget that is 60 times larger.
Moreover, there are numerous, expensive sites entering the high-dollar, cleanup phase—as opposed
to the eatly, less-expensive, investigation stage of the FUSRAP program.

In addition to requirements vastly exceeding budgets, there are two other important reasons its
annual budget must be increased.

A $100M budget prolongs cleanup. FUSRAP actually retrieves, treats, packages, and ships off site
the various contaminants, low-level, and mixed low level waste. The current level of funding does
not provide for a robust project management approach of retrieval, processing, transportation and
disposal; funding levels at sites in the midst of remediation average $4M-$5M of remedial activity,
which does not permit an efficient level of cleanup work.  We recommend boosting FUSRAP to at
least $150M in annual appropriations to tangibly accelerated cleanup that would efficiently move
mote FUSRAP sites to completion.

Health and safety risk to the public & environment increases with inadequate funding. Fvery year

waste remains in unlined trenches, the risk of exposute to the public and the environment increases.
The backlog of untreated stored waste poses a threat to the public and workers, and creates risks of
uncontrolled releases. Furthermore, the relative risk to human populations in dense, urban
environments is significantly higher than other Manhattan Project sites that are situated in remote,
isolated areas.

Roughly half of the FUSRAP sites are still in the investigation stage. Therefore, significant
unknowns exist regarding the scope, magnitude, and quantity of contamination in these
neighborhoods. Because the Corps does not control the sites’ land use and these sites are not on
Federal land, the unknown potential for public exposure from hazardous and radioactive waste is
significant. There is real potential for contamination yet to be discovered under buildings, on
playgrounds, ballfields, and other residential areas. Below is a table with estimates of cost to
complete:

State Site Phase of Cleanup Total Estimated Cost

Indiana Jocelyn Pre-Investigation Unknown

Towa Towa Army Remediation <$100M
Ammunition Plant

Maryland WR Gtace Legal Settlement <$100M

Missouri St Louis Aitport Remediation <$100M

Missouri St Louis Airport Remediation <$200M
Vicinity Properties

Missouri St Louis Downtown Remediation <$100M

New Jersey Dupont Chamber Remediation <$100M
Works

New Jersey Maywood Remediation >$300M

New Jersey Middlesex Sampling | Investigation Unknown
Plant

New Jersey Middlesex Municipal | Investigation Unknown
Landfill
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New York Guterl Feasibility Study >$300M

New York Niagara Falls Storage | Feasibility Study ~$500M
Site

New York Seaway Industrial Park | Remedial Design ~$400M

New York Tonawanda Landfill Remedial Design ~$100M

Ohio Harshaw Chemical Record of Decision ~$150M

Ohio Luckey Pre-Remediation >$300M

Pennsylvania Shallow Lands Pre-Remediation ~$500M
Disposal Area

Pennsylvania Superior Steel Investigation Unknown

Total >$3.2B

It is critical to note that 4 of these sites are listed as “Unknown” costs to complete!

NEED FOR BASELINE ASSESSMENT

Because the FUSRAP program is severely underfunded, the need for a lifecycle baseline assessment
is even more ctitical. The Corps has never established a bottoms-up, thorough and comprehensive
programmatic assessment of the total costs and schedule to clean up all the FUSRAP sites. We
estimate it to be well over $3.2 Billion. At $100M annual funding, this pace of cleanup is not
acceptable to communities who live in close proximity to sites with radioactive and hazardous
wastes. Thetefore, we are calling upon the Corps to immediately and thoroughly conduct a lifecycle
baseline assessment for the program. This report should consist of a bottoms-up, site-by-site,
project-by-project projection of what is required to complete the 24 sites’ cleanup. It should
provide critical information on technical activities, budgets, worker health and safety, and risk to
inform regulators, state and local officials, and the Corps itself. The process of establishing specific
projects and baselines with defined scope, schedule and cost projections will yield essential
management decision-making tools and policy tradeoffs.

Such a baseline assessment would give clarity and credibility of the scale to complete cleanup; it
would focus attention on end-state objectives, and provide a policy framework of achievable
priorities. Such a report could also highlight historical costs and remaining costs. In the 1990s the
Department of Energy performed select cost estimates of some FUSRAP sites, and the reporting of
those numbers, juxtaposed against what the actual costs were, would provide valuable project
management and policy insights.

A lifecycle baseline assessment would yield tremendous analytical benefits in helping execute the
FUSRAP program itself. Cost drivers, cost variables, options, and strategic analyses would be
identified. A focus on integrated life-cycle planning perhaps might emerge. Incentives for reducing
life-cycle costs could be implemented and new, innovative contract structures could be procured.
New ways of thinking may emerge, such as the possibilities of coordinating cleanup with other
Corps functions, or other Federal agency missions, or other public priorities. Perhaps most
importantly, it will permit policy and program options that are more cost-effective that the status
quo.
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CONCLUSION

The Corps should submit a budget and Congress should appropriate annual funding of at least $150
million. This level of funding will meet significantly increased requirements due to additional, more
expensive cleanup actions across the program. Given the Federal government’s direct role in
contaminating these sites, it is imperative that adequate funding be provided to the Army Corps to
address the public health and environmental risks these sites pose. Leaving these sites unaddressed
not only poses a health risk to communities near these sites, but also ignores the Federal
government’s responsibility for address the lasting impacts of the Manhattan Engineer District and
the Atomic Energy Commission activities. At roughly $100M per year, cleanup progress at the
FUSRARP sites will be unnecessarily slow. An increase of $50M per year will significantly accelerate
cleanup, reduce tisk to people and the environment, and save lifecycle costs for the U.S. taxpayer.
Congress should fund the FUSRAP cleanup program at $§150M per year.
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Senator BARRASSO. I know that Senator Carper is meeting with
some constituents. I know he wanted to make one or two little final
wrap up, so we are waiting for him.

I will just, if I could, run down the panel and start with you,
General. Any summary thoughts that you might have to share
briefly with us?

General SEMONITE. Senator, I want to just thank you and the
Committee for taking this opportunity to hear some of the chal-
lenges that we all have. Clearly, we are all very committed to try
to clean up these areas. I think, though, that we are also are very
realistic that understanding the size of this problem is immense,
and I think we have to be transparent to stakeholders that some
of these projects are just not going to be funded as fast as other
ones. So this is where we have to figure out how can we continue
to keep the momentum there, but in a deliberate manner that is
putting priorities that are really life safety and risk to the environ-
ment. We have to be able to make sure that we are putting the
best value out to where it needs to be.

Senator BARRASSO. Mr. Breen, any thoughts in summary?

Mr. BREEN. Thank you, Mr. Chairman. I think this is an area
where the Committee’s jurisdiction can do both environmental and
economic good at the same time. Thank you for holding the hear-
ing.

Senator BARRASSO. Mr. Frederick, any final thoughts?

Mr. FREDERICK. Mr. Chairman, thank you. Yes, I am sure you
have heard as well as I have that residents in the Cheyenne area
affected by missile site contamination are concerned about it, and
they are concerned about when it is going to be cleaned up. And
for too many sites we just haven’t heard when that is going to hap-
pen. I am hopeful that today’s testimony will help bring some at-
tention to the funding projects that the Corps faces, and I appre-
ciate the opportunity to talk to you today.

Senator BARRASSO. Thanks for being here.

Ms. Lukin.

Ms. LUKIN. Quyanaa. Thank you so much for inviting me to come
today. We urge Federal agencies to work together. We look to lead-
ership and guidance from Congress, and we would be happy to
work with you to continue to resolve this important issue for Alas-
ka native villages.

Senator BARRASSO. Thank you for being with us.

Ms. Smith.

Ms. SMITH. Thank you, Mr. Chairman. These sites are really the
moral and legal obligation of the Federal Government, and history
in Washington State has shown that funding is really the primary
thing that drives cleanup faster. So we appreciate you holding this
hearing, and we will do all we can in Washington State to help
support funding.

Senator BARRASSO. Thank you.

Senator Carper, some final thoughts.

Senator CARPER. Quyanaa. How’s that? All right. We learn some-
thing every day in this job.

Thanks so much for what you do with your lives. Thanks so
much for being with us here today.
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One of the things I focus on not only in this Committee, but in
the other work that the Chairman and I and others do across the
board is I focus on root causes. I focus on root causes of problems.
And a lot of times we spend our resources and we focus on symp-
toms of problems, addressing the symptom, like cleanup. We have
these cleanups, we clean them up. We spend a lot of money; it
takes a long time.

And I just want to make sure what are we doing to make sure
that we are not creating, unwittingly, future cleanup sites. Are we
going to have to do this more and spend more money and more
time and disadvantage more people, harm more people? Anything
that we are doing to make sure this kind of thing doesn’t happen
again and again and again?

General.

General SEMONITE. Senator, from a construction perspective,
when we are out working on military installations and building
new ranges, or trying to figure out what are impact areas, we have
come generations ahead of where we were at 30 or 40 years ago.
I think the Americans that were here back in 1930 and 1940 were
just as committed to this country; they just didn’t have the rami-
fications to understand the second and third order effects from
that. So you have a very good point. We have to make sure that
30 or 40 years from now, even the fact that we might not know
what is going on, we have to think through the depth of some of
these actions to make sure that our grandchildren don’t have the
same burden that, unfortunately, we have inherited here.

So I can get into more technical, but some of the things that we
are doing environmentally and to be able to make sure we are
thinking through what about rounds that are left in the ground.
What are the ramifications of that? How do you get a bullet now
that can basically be biodegradable and you don’t have any rami-
fications? Some of those kind of things is what we are doing.

Senator CARPER. All right, thanks.

Anybody have a differing view? Anybody want to add to what the
General has said? Do you all agree?

Mr. BREEN. I certainly agree, Senator. It is the case that Super-
fund is one of the nation’s safety nets. It is what is there to stand
in when other things have not worked. In some cases that is things
that have been put into place decades ago. I think the Congress
took an important step with the amendments to the Toxic Sub-
stances Control Act, the new TSCA, in making improvements in
the way we deal with chemicals at the outset. But that doesn’t
mean Superfund doesn’t need to be there for many years to come
to deal with problems that are already entrained.

Senator CARPER. Anyone else want to say anything? OK.

You mentioned TSCA. That is something that Senator Inhofe and
myself, others on this Committee worked literally for years, David
Vitter worked for years, Tom Udall, Frank Lautenberg, and I am
very proud of that. Very proud of the work that was done. But in
the last Congress this Committee played a lead role in reauthor-
izing TSCA, I think maybe rewriting it in a way that will actually
work and be effective. It turns out that the very first chemical safe-
ty rules proposed last fall under the new rule were rules to ban
some uses of TCE. I know we talked a little about TCE today, but
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let me just follow through on this. But the rules have not yet been
finalized.

Ms. Smith, Mr. Frederick, Ms. Lukin, do any of you disagree that
EPA should act to finalize these rules just as quickly as possible
in order to prevent future exposure to TCE like the exposures that
people near the Wyoming Atlas Missile site are at risk of? Go
ahead and speak.

Ms. SMiTH. We do not, I do not disagree.

Senator CARPER. All right.

Ms. SmiTH. Thank you, Senator.

Senator CARPER. Thank you.

Mr. FREDERICK. Mr. Chairman, Senator, I am not familiar with
the rule.

Senator CARPER. OK.

Ms. Lukin.

Ms. LUKIN. I am also not familiar with the rule.

Senator CARPER. All right.

If you were familiar with the rule, what would——

[Laughter.]

Ms. LUKIN. I would suggest that I would not disagree with the
rule, but I would have to read it to give you a for sure answer on
that. Thank you, sir.

Senator CARPER. Last word. Ms. Lukin, I may have misunder-
stood what you said in your earlier testimony, although I thought
you were all brilliant, just exceptional. But I think I understood
you to say that there was a land swap that occurred involving na-
tive Americans and that in the land swap that occurred I think be-
tween maybe the Federal Government and the native Americans,
the native Americans ended up with land that had been contami-
nated with toxic materials or whatever, and now that needs to be
cleaned up. And I don’t think you said that the native Americans
were left holding the bag in the cleanup, but it sounds like that
might be what has happened. Is that what you said?

Ms. LUKIN. In a sense, sir. There is a section within CERCLA
which basically says that the current landowner could be liable for
the cleanup of preexisting contamination. So under the situation
with Alaska Native Corporations, although this contamination oc-
curred during the cold war and World War II, these are events that
happened prior to conveyance of the land to Alaska Native Cor-
porations. Under CERCLA, we are legally liable to clean up that
land, which we feel is extremely unjust given that we received the
land under our aboriginal land claim settlement with the Federal
Government.

The EPA does have a longstanding policy that says that it won’t
pursue legal action against parties under this particular provision
of CERCLA, but it doesn’t provide us any legal rights under the
law, and EPA reserved the right to depart from it on a case by case
basis. So essentially this has a situation where Alaska Native Cor-
porations in some cases are unwilling to bring forward and notify
agencies of prior contamination on their lands simply because they
don’t want to be held legally liable for the cleanup. So we are ask-
ing Congress to consider providing Alaska Native Corporations pro-
tection under the law from this particular section in CERCLA.
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And sir, you stepped out a moment ago, and I misspoke and
misanswered your earlier question about budget funding for agen-
cies.

Senator CARPER. Oh, that’s too bad.

Ms. LUKIN. No, sir, so I wanted you to know I absolutely do not
support cut funding to Federal agencies for cleanup of these lands.
We have already been delayed over 45 years in the cleanup of these
sites across Alaska. We need more funding, not less, to make this
right. Thank you.

Senator CARPER. Would you say that just one more time?

[Laughter.]

Senator CARPER. It’s on the record twice. That’s good. Thank you.

Just in closing, Mr. Chairman, what I opened up with, Golden
Rule, treat other people the way we want to be treated, who is my
neighbor. And you are neighbors, and the folks that you are trying
to help, they are our neighbors as well. And we have an obligation,
I think, a moral obligation to do our part. And also, while we clean
up these messes, toxic messes that have been created, that we
work really hard to make sure we are not unknowingly creating
more of them.

This was a wonderful hearing and appreciate very much all of
you being here and enlightening us today. Thank you.

Senator BARRASSO. Well, thank you, Senator Carper.

I just want to thank all the witnesses again for your testimony,
for your thoughtfulness.

If there are no more questions, members may also submit follow
up written questions for the record. The hearing record will, there-
fore, stay open for 2 weeks.

I want to thank all the witnesses for their time, testimony, and
congratulate our friend who is retiring after 32 years of service to
our nation; not just to the agency, but to our nation. Thank you.

With that, the hearing is adjourned.

[Whereupon, at 12:02 p.m. the Committee was adjourned.]
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