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(1) 

NOMINATION OF JAY CLAYTON, OF NEW 
YORK, TO BE A MEMBER OF THE SECURI-
TIES AND EXCHANGE COMMISSION 

THURSDAY, MARCH 23, 2017 

U.S. SENATE, 
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS, 

Washington, DC. 
The Committee met at 9:33 a.m., in room SD–538, Dirksen Sen-

ate Office Building, Hon. Mike Crapo, Chairman of the Committee, 
presiding. 

OPENING STATEMENT OF CHAIRMAN MIKE CRAPO 

Chairman CRAPO. This hearing will come to order. 
This morning, we will hear testimony on the nomination of Jay 

Clayton to be Chairman of the United States Securities and Ex-
change Commission. 

Mr. Clayton has extensive expertise in our financial markets as 
a highly regarded securities lawyer. For decades he has helped 
companies access our capital markets, increase their ability to in-
vest in the United States, and grow and create jobs. 

One area on which Mr. Clayton has already indicated he will 
focus is capital formation. Capital markets drive innovation and job 
creation, and access is the lifeblood of our economy. 

The JOBS Act helped revitalize the primary markets, and both 
Congress and the SEC should continue to find ways to help compa-
nies go public and allow their investors to share in their success. 

Recently, this Committee marked up several bipartisan securities 
bills, and we encourage you, Mr. Clayton, if confirmed, to help us 
identify other securities areas which could use legislative improve-
ment. 

The SEC has an important three-part mission: protect investors; 
maintain fair, orderly, and efficient markets; and facilitate capital 
formation. Each part of the mission is equally important and 
should not come at the expense of another. I raise this because the 
SEC’s mission is critical to every U.S. citizen and retiree. Investors 
should be able to participate in our markets, on fair footing, so that 
they can pay for life events such as college and save for retirement. 

We also need to help investors make sure they have material in-
formation to make informed investment decisions. I have repeat-
edly stressed the need for the U.S. financial system and its mar-
kets to remain the preferred destination for investors throughout 
the world, and the SEC has an important role to that end. I look 
forward to hearing more from you on how we can help companies 
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grow, Americans get hired, and investors share in the wealth cre-
ation by these companies. 

Another important issue that the SEC is tasked with is ensuring 
that the stock market rules and regulations are still appropriate, 
given that most of them were promulgated in a time where tech-
nology was much less advanced. It is imperative that these rules 
serve the needs of companies and investors. 

In that vein, it is important for the SEC to do retrospective re-
views of its own regulations to ensure they are working out as in-
tended and are still acceptable. This is in line with the President’s 
own Executive orders on regulation. 

Other regulators are subject to EGRPRA, the Economic Growth 
and Regulatory Paperwork Reduction Act, which statutorily man-
dates a review and an evaluation of existing regulations in order 
to identify which are outdated, unnecessary, or unduly burden-
some. 

While technically the SEC is not subject to EGRPRA, your prede-
cessor, Chair White, indicated before this Committee that she was 
‘‘very much committed to reviewing [the SEC’s] rules in that fash-
ion.’’ A commitment like that is one that many would like to see 
continue. 

Additionally, it is important for the SEC to have robust cost-ben-
efit analysis. I have long stated this position, and our President re-
cently echoed the importance of cost-benefit analysis in an Execu-
tive order. 

I look forward to hearing from you, Mr. Clayton, today on these 
issues, as well as what you hope to prioritize when you are at the 
SEC. 

Congratulations on your nomination, and thank you and your 
family for your willingness to serve. 

I now turn it over to Senator Brown. 

STATEMENT OF SENATOR SHERROD BROWN 

Senator BROWN. Thank you, Mr. Chairman. 
Congratulations, Mr. Clayton, on your nomination to be the 

Chair of the United States Securities and Exchange Commission. 
I appreciate your willingness to enter public service. All of us know 
some of the demands that puts on you and on your beautiful fam-
ily, so thank you for your willingness to stand up and be here. 

As in past SEC nominee hearings, we have discussed a number 
of points that are still relevant today, even if technology, as the 
Chairman said, has changed how the markets work. For example, 
how do we improve investor protection? How do we strengthen ac-
counting rules and reliable financial statements? How do we better 
enforce violations of law and bring real accountability for mis-
conduct? 

Candidate Trump certainly understood that the American people 
are tired of the continual news of misbehavior on Wall Street with 
far too often minimal consequences or accountability. About a year 
ago, Candidate Trump went to Ottumwa, Iowa, site of a ‘‘Stand up 
for the Little Guy’’ speech by Teddy Roosevelt, and also the home 
of Radar, who my staff told me nobody under the age of 50 will 
know what I am talking about. You do? Are you over 50? You are 
over 50, OK. 
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Candidate Trump promised the people of Ottumwa that he, 
quote, knew Wall Street, that he knew the people on Wall Street, 
and that he would not let Wall Street get away with murder. That 
was Candidate Trump. I bet the audience at that speech would be 
surprised to learn that the President has picked Goldman Sachs 
alumni to run the National Economic Council, to occupy the top 
two jobs at Treasury, and that he has turned to Goldman Sachs 
outside counsel to run the SEC. 

As Candidate Trump knew, as Americans sacrifice and save for 
retirement, college bills, or a downpayment on a home, they are 
more skeptical and less trusting of the market. Whether it is an-
other flash crash, a $1 billion Ponzi scheme, a $1 trillion financial 
crisis, people worry about trusting the market with their hard- 
earned savings. That is what you walk into, Mr. Clayton. Ameri-
cans worry that the financial system is rigged against them. At a 
time when we are actually debating whether retirement advisers 
should put their clients’ interests first—think of that; we debate 
here whether retirement advisers should put their clients’ interests 
first—it is hard not to see why people feel that way. 

If ordinary fears were not enough, in recent years we have 
learned and witnessed the significant financial risks of hacking and 
cyber crime as well as climate change. It seems as the list of con-
cerns grows longer, the insistence—the insistence—for removing 
protections against fraud and abuse grows louder and more sweep-
ing as amnesia, collective amnesia, swept across this body. I hope 
we do not spend the next 2 hours discussing issues that you agree 
are important, only to see those issues ignored if you are con-
firmed. 

You spent your career protecting some of the biggest names on 
Wall Street, and those relationships pose a host of conflicts for this 
position. I am concerned you may need to recuse yourself too often 
at a time when we need a strong, independent SEC Chair on the 
front line of enforcement, not watching from the sidelines. Your 
record representing banks and bankers and hedge funds and execu-
tives speaks for itself. But those people are already well rep-
resented among the President’s friends, supporters, advisers, and 
far too many people in all three branches of Government. 

I want to hear today what you will do to represent glass workers 
in Lancaster, Ohio, auto workers in Warren Ohio, steel workers in 
Canton, Ohio. In some cases, private equity or a hedge fund took 
control of their company and hastily shipped factory jobs overseas. 
The people who still have jobs continue to scrape by as incomes are 
stagnant, as their paychecks and benefits have grown smaller over 
the years because management cared more about pleasing Wall 
Street and padding their profits and their bottom lines than doing 
right by working people. 

Meanwhile, executive pay keeps going up and up and up. Work-
ers nearing retirement have had their pension and health care ben-
efits slashed. That is why the pay ratio rule, the disclosure of cor-
porate political spending, the fiduciary rule, the anticorruption ef-
forts around natural resources and mining industries—I could go 
on and on and on and on about the special interest influence in this 
body and in the Administration. That is why all of those rules are 
so important. 

VerDate Nov 24 2008 12:32 May 01, 2017 Jkt 046629 PO 00000 Frm 00007 Fmt 6633 Sfmt 6633 L:\HEARINGS 2017\03-23 NOMINATION OF CLAYTON\HEARING\24988.TXT JASON



4 

There is a lot of ground to cover. If I do not get through all my 
questions here—and I know colleagues will do the same—I will 
submit them separately for the record. 

Mr. Chairman, thank you, and, Mr. Clayton, thank you again for 
your willingness to serve. 

Chairman CRAPO. Thank you very much, Senator Brown. 
Mr. Clayton, will you now please rise and raise your right hand? 

Do you swear or affirm that the testimony you are about to give 
is the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. CLAYTON. I do. 
Chairman CRAPO. Thank you. And one more question. Do you 

agree to appear and testify before any duly constituted committee 
of the Senate? 

Mr. CLAYTON. I do. 
Chairman CRAPO. Thank you. You may take your seat. 
Your written statement will be made a part of the record in its 

entirety. Again, I give you my congratulations on your nomination. 
And before you begin your statement to the Committee, you may, 
if you choose, introduce the members of your family. I see you have 
a beautiful family here with you. 

Mr. CLAYTON. Great. I will do that. Thank you, Senator. I will 
start at this end: My father, Walter Clayton; my mother, Kathi 
Clayton; my wife, Gretchen; my daughters Haley and Jasper; my 
son, Wyatt; my youngest brother, Andrew; and his wife, Michelle, 
are all here for me today. 

Chairman CRAPO. Well, thank you. You are very fortunate to 
have such a beautiful family and have them here with you. 

Mr. Clayton, you may proceed. 

STATEMENT OF JAY CLAYTON, OF NEW YORK, TO BE A 
MEMBER OF THE SECURITIES AND EXCHANGE COMMISSION 

Mr. CLAYTON. Thank you very much, Senator. 
Chairman Crapo, Ranking Member Brown, and Members of the 

Committee, I am honored to appear before you today as President 
Trump’s nominee to chair the Securities and Exchange Commis-
sion. I want to thank you and your staff for the time you have 
spent with me. I have enjoyed, and learned from, our meetings. 

Our capital markets have far-reaching and profound effects for 
every American. Making sure our markets are fair, open, orderly, 
and efficient—and ensuring that investors are protected—is the 
fundamental responsibility of the SEC. If confirmed, I will take up 
this responsibility with energy and purpose. I pledge to work with 
my fellow Commissioners, the SEC staff, this Committee, and the 
many others who support and defend our capital markets. 

The importance of Government service was instilled in me from 
a young age. Six weeks after I was born, my father shipped out to 
Vietnam as a second lieutenant, and my mother, 20 at the time, 
and I moved to her childhood home in Lykens, Pennsylvania. We 
lived with her parents and her four younger brothers. 

Lucky for me, my grandfather, Pat Kerwin, the eighth and last 
child of coal miners, a small-town lawyer and perpetual public 
servant, both in title and action, took a strong interest in me. We 
were great friends for 20 years. Remarkably, for as far back as I 
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can remember, he took me to township meetings, real estate clos-
ings, and estate sales. These experiences, much more Main Street 
than Wall Street, made a deep and lasting impression on me. 

When I entered the ninth grade, we moved as a family for the 
last time to Delaware County, Pennsylvania. I met new friends, 
mostly through sports. One of those friends, who has long been my 
best friend, is my wife, Gretchen. We met 36 years ago and have 
been married for 25 years. I want to specifically thank Gretchen for 
her encouragement, love, and support. As Chair of the SEC, I will 
be mindful of my responsibility to my children and their genera-
tion. 

During the course of my 20-plus-year career as a transactional 
lawyer, it has been my privilege to work with leaders in the public 
and private sector, including on landmark transactions, such as the 
world’s largest IPO, as well as important transactions during the 
dark days of the financial crisis. From my 5 years living and work-
ing in Europe—where I worked on matters involving the laws and 
markets of no fewer than a dozen countries, including France, Swe-
den, Turkey, Switzerland, Italy, England, Greece, and Germany— 
I learned that the world’s capital markets are very interconnected 
and, more broadly, that America is, indeed, the greatest country. 

My work has included counseling a number of small businesses 
and individuals. During my college and postgraduate years, my 
mother and father operated a small warehousing and logistics busi-
ness. I worked with them on various projects, including lease nego-
tiations, inventory system design, and establishing a 401(k) plan 
for employees. There were ups and downs, and I learned firsthand 
the many challenges that small and medium-sized businesses face 
as well as their importance to our economy. 

Based on all of my experiences, nationally and internationally, on 
Wall Street and Main Street, I firmly believe that: 

One, well-functioning capital markets are important to every 
American; 

Two, all Americans should have the opportunity to participate in, 
and benefit from, our capital markets on a fair basis, including 
being provided accurate information about what they are buying 
when they invest; and 

Three, there is zero room for bad actors in our capital markets. 
I am 100 percent committed to rooting out any fraud and shady 

practices in our financial system. I recognize that bad actors under-
mine the hard-earned confidence that is essential to the efficient 
operation of our capital markets. I pledge to you and to the Amer-
ican people that I will show no favoritism to anyone. 

One last comment: For over 70 years, the U.S. capital markets 
have been the envy of the world. Our markets have allowed our 
businesses to grow and create jobs. Our markets have provided a 
broad cross-section of America with the opportunity to invest in 
that growth, including through pension funds and retirement as-
sets. In recent years, our markets have faced growing competition 
from abroad. U.S. listings by non-U.S. companies have slowed dra-
matically. More significantly, it is clear that our public capital mar-
kets are less attractive to business than in the past. As a result 
of these developments, investment opportunities for Main Street in-
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vestors are more limited. Here I see meaningful room for improve-
ment. 

I am excited to work with you, my fellow Commissioners, and the 
SEC staff to pursue those improvements, and in doing so, I will al-
ways be vigilant to ensure that the Commission is steadfast in pro-
tecting investors. 

Thank you for this opportunity. I look forward to receiving your 
advice and answering your questions. 

Chairman CRAPO. Thank you for your statement, Mr. Clayton. 
And before I begin my questions, I would just like to remind the 

Members of the Committee that we will be working on a 5-minute 
timeframe for each segment, and I encourage Members to honor 
that so that all of our colleagues can have an opportunity to get 
their questioning in. 

And as Senators are prone to do, you may get a question right 
at the end of the 5 minutes, Mr. Clayton. If that happens, I will 
allow you to answer the question, but I encourage you to be brief 
in those answers. 

First, you are a highly regarded attorney who has received rec-
ognition for your expertise in the securities field. Some have raised 
concerns that your success and your former clients will create con-
flicts for you. Frankly, could you quickly provide us your thoughts 
on this issue? 

Mr. CLAYTON. Yes, Senator, and I will try to be brief. I have been 
fortunate to have a diverse experience as a transactional lawyer 
and a securities lawyer dealing with a number of participants in 
our capital markets, both nationally and internationally, in a num-
ber of different settings—securities offerings, private capital 
raisings, mergers and acquisitions, regulatory matters, et cetera. I 
believe that that is a strength. I also believe that the types of mat-
ters I have worked on, which involved problem solving, is a 
strength. 

As far as the extent of my practice and whether the recusals that 
would be required and the potential conflicts will impair my ability 
to act as Chair of the Securities and Exchange Commission, I do 
not believe they will do so. I have discussed this at length with the 
SEC Ethics Office, with the Office of Government Ethics. This is 
not a new issue. There is a protocol in place for dealing with those 
matters. Most importantly, I believe that if I am recused, that my 
fellow Commissioners will be able to handle the matters ably and 
to good effect. 

Chairman CRAPO. Thank you very much. And I agree with your 
observation. It seems a little surprising to me that a person’s suc-
cess in a field in which we are asking them to now lead an agency 
could be a criticism. So I appreciate your commitment to assure 
that conflicts will not arise and that you will fairly and impartially 
administer the agency. 

Mr. Clayton, in your opening statement, you discussed the 
dearth of initial public offerings and the need to keep our capital 
markets robust, serving as engines for our economy. Can you 
please let us know any particular thoughts on how the SEC can aid 
in this process? 

Mr. CLAYTON. Yes, I very much—I am looking at this from the 
outside. I very much look forward to discussing this with my fellow 
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Commissioners and with the SEC staff. But I will note that easing 
the on ramp to the public capital market process—and when I say 
‘‘easing the on ramp,’’ I do not mean easing the important regula-
tions that public companies face. I mean making it less costly up 
front to become a public company has had an effect on the market. 

When I go to meetings where a company is considering whether 
to go public or not, one of the first questions that is asked is: Is 
this an emerging growth company? Because that has made it easier 
for companies to become registered public companies in this coun-
try. 

Chairman CRAPO. Thank you. 
The equity markets have seen a lot of change in the past few 

decades, including in terms of companies and products listed as 
well as the technology behind it and the investors participating in 
it. Your predecessor as well as the current Acting Chairman and 
other former Commissioners have stated that there is a need to re-
view the current equity market structure, and such a review should 
be disciplined and conducted in a data-driven manner. 

What are your thoughts on continuing the SEC’s review of mar-
ket structure? And what steps does the SEC still need to do? 

Mr. CLAYTON. Senator, I think it is very apparent that tech-
nology continues to change our markets, and that is something that 
will continue unabated. The markets respond, technology responds. 
I believe that we need to engage in a virtually constant assessment 
of whether our markets are operating efficiently and for all inves-
tors. 

As far as the specifics of the market structure analysis that the 
Commission has going on now, I do believe that they should con-
tinue. I have become, thanks to some of the questioning from you 
and your staff, more familiar with that, and I do believe that we 
should continue examining market structure going forward. 

Chairman CRAPO. Well, thank you. I would just let you know at 
the conclusion of my 5 minutes that this is a very important issue 
to us, and we look forward to receiving the input from the SEC 
from its analysis and deliberations. So I encourage you to pursue 
that very aggressively. 

Mr. CLAYTON. Thank you. 
Chairman CRAPO. I will yield back 15 seconds out of my 5 min-

utes. Senator Brown. 
Senator BROWN. I will take it. Thank you. 
Chairman CRAPO. You will take it. 
[Laughter.] 
Senator BROWN. Thank you, Mr. Chairman. 
Given this Administration’s unprecedented business in commer-

cial entanglements and demonstrated lack of transparency, lack of 
interest in transparency, we must focus on the potential conflicts 
of interest that this creates for people like you, for the Administra-
tion’s nominees. In the case of the SEC, this is not hypothetical. 
In 2002, President Trump’s casino business settled an SEC enforce-
ment action over the use of non-GAAP financial data. Before the 
case settled, he sent a letter to the entire Commission asking for 
leniency. Following the settlement, he sent a thank you note to 
then Chair Harvey Pitt for personally talking to him and ‘‘being 
fair.’’ 
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Mr. Chairman, I want to submit those documents for the record. 
Chairman CRAPO. Without objection. 
Senator BROWN. My question is this: In an Administration re-

plete with billionaires, many of whom, as we learned in confirma-
tion hearings, had multiple conflicts of interest and ethical lapses, 
how will you ensure the SEC’s independence in matters that affect 
his personal business, the President’s, and other Administration of-
ficials’ businesses? 

Mr. CLAYTON. Senator, as I said in my opening statement and I 
will repeat, if I am lucky enough to be confirmed, I am committed 
to showing no favoritism to anyone in this position. 

Senator BROWN. OK. What members of the Trump administra-
tion or its transition team did you communicate with prior to being 
selected by the President as his nominee? 

Mr. CLAYTON. Members of the current Trump administration or 
transition team. I was asked by the transition team—how I got in-
troduced to this process, Senator, was I was asked by the transition 
team for my thoughts on the capital markets and things that could 
be done to improve capital formation. I met with several members 
of the transition team to do that. I did not think that I would be 
sitting here today when I met with them. The possibility of me 
going into public service was raised. I then met with members of 
the transition team who screened candidates, and then I met with 
now President Trump, Mr. Priebus, and Mr. Bannon to be inter-
viewed for the job, and was later nominated. 

Senator BROWN. Would you reconstruct, not right now but sub-
mit to the Committee, the names of people that you can reconstruct 
and look at your notes that you met with in the first round, if you 
would possibly do that? 

Mr. CLAYTON. Yes. 
Senator BROWN. Do you know if anyone you spoke with has busi-

nesses regulated by the SEC? 
Mr. CLAYTON. I do not, but I would expect they do. 
Senator BROWN. Would you submit that to us also? 
Mr. CLAYTON. Yes. To the extent I can, yes. 
Senator BROWN. OK. Thank you. 
The President signed an Executive order directing the review of 

financial regulations and stated that he planned ‘‘to do a big num-
ber on Dodd-Frank.’’ Gary Cohn, former president of Goldman 
Sachs and now National Economic Council Director, declared, ‘‘We 
are going to attack all aspects of Dodd-Frank.’’ What aspects of 
Dodd-Frank will you be attacking? 

Mr. CLAYTON. I do not have any specific plans for attack, Sen-
ator. I do believe that Dodd-Frank should be looked at, in par-
ticular, rules that have been in place as to whether they are 
achieving their objectives effectively. But I have no specific plans 
for attacking a particular provision of Dodd-Frank, Senator. 

Senator BROWN. Has anyone whom you met with talked to you, 
anyone from the transition or the Administration you have talked 
to made suggestions and questioned—did they question the efficacy 
and the fairness of Dodd-Frank and suggested to you that it needs 
reform or change or repeal? 

Mr. CLAYTON. As a general matter, the question of whether 
Dodd-Frank has been effective is a question that is on the minds 
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of people in the Administration based on my interaction with them, 
yes. Have I had specific discussions with them about a particular 
aspect of it? No. My interaction with the Administration since I 
was nominated has been quite limited. 

Senator BROWN. Do you see your job to help the Administration, 
as they said they want to, deregulate Wall Street? Or do you see 
your job following the law and to finish writing the rules mandated 
by Congress? 

Mr. CLAYTON. Senator, I see my mission as very much the tri- 
part mission of the SEC: investor protection, capital formation, and 
efficient markets. 

Senator BROWN. OK. 
Mr. CLAYTON. Thank you. 
Senator BROWN. Thanks. 
Chairman CRAPO. Thank you. 
Senator Shelby. 
Senator SHELBY. Thank you. Welcome, Mr. Clayton. 
I believe that the nominee before us today represents what we 

once valued in this country: an individual who rises from modest 
means to the pinnacle of his profession and then answers the call 
of public service—a good dead that I can assure you will not go 
unpunished here. 

Instead of applauding such achievement, some will seek to mini-
mize your accomplishments and impugn your motivation or ability 
to serve. I wished it were not true. 

Following the crash of the U.S. housing market in 2007, the near 
collapse of the worldwide financial system, we had a unique oppor-
tunity here to closely study the causes of the crisis and develop a 
rational and targeted legislative response. Regrettably, that did not 
happen. 

As an attorney, you act as an adviser, advocate, and negotiator. 
We should all realize this. In so doing, you represent the clients’ 
best interests consistent with their own ethical obligations and 
yours. 

I believe attorneys should never be judged by the parties that 
they represent but, rather, by the quality of the representation that 
they provide. In this particular nominee, I believe we are fortunate 
to have one of our Nation’s very best legal practitioners. He under-
stands corporate structure, capital markets, and capital formation, 
as well as the statutory and regulatory requirements that govern 
those disciplines. 

The mission, as I understand it from many years on the Com-
mittee, 31 years here, of the U.S. Securities and Exchange Com-
mission is to protect investors, maintain fair, orderly, and efficient 
markets, and facilitate capital formation that is absolutely nec-
essary to promote and sustain economic growth in this country. I 
believe your background, your education, and experience make you 
particularly well qualified and suited to be Chairman of the Securi-
ties and Exchange Commission, and I look forward to supporting 
your nomination. 

Having said that, I have one question. I have long advocated 
here the need for comprehensive cost-benefit analysis for all agency 
rulemakings, not just the SEC. If the benefit of a rule or regulation 
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cannot be shown to outweigh its cost, I believe it should not be 
brought forth. 

Would you share your views, if you have thought about this—and 
I am sure you have—on the role of cost-benefit analysis in the rule-
making process which you will be confronted with? 

Mr. CLAYTON. Thank you. Thank you for your comments, and, 
yes, I will. I do believe that the economic impact of rules and regu-
lations that are promulgated—I am going to focus specifically on 
the Securities and Exchange Commission—is very important, not 
only quantitatively but qualitatively. I think that we are often look-
ing back after a decade or two decades and saying, ‘‘Wow, that had 
profound effects that we did not realize,’’ and some of them turn 
out to be more costly than we would have imagined. 

I think rigorously examining the effects of rules, and, in par-
ticular, some of their far-reaching costs, is a very important aspect 
of the Commission’s work. 

Senator SHELBY. Thank you, Mr. Chairman. 
Chairman CRAPO. Thank you. 
Senator Heitkamp. 
Senator HEITKAMP. Thank you, Mr. Chairman. And welcome to 

you and to your beautiful family. You know, you will have to sit 
through a whole lot of boring questions, and so we apologize for 
that. But the position that your father and your husband and your 
son has been nominated for is incredibly important to the func-
tioning capitalism that we have in this country. And I think that 
it is critically important that we understand exactly how you in-
tend to administer and participate in that job. 

I want to just make a couple quick points that relate to some 
projects that I have been involved in and that I have been working 
on, and that is, how the SEC relates to small business. The vast 
majority of North Dakota business is small business. Many of our 
startups find challenges in getting startup capital, and we want to 
make sure that a bill that Senator Heller and myself were able to 
get passed last time would require the Commission to appoint at 
least ten individuals across the country to serve on a new small 
business capital formation advisory committee. I want your com-
mitment that you will make this one of your top priorities if you 
are confirmed. Say yes. 

[Laughter.] 
Mr. CLAYTON. I appreciate the assistance. Capital for small busi-

ness is very important. 
Senator HEITKAMP. OK. And I want to make sure that when you 

are making these appointments and looking at this that you find 
people with rural experience. And by rural, I do not mean a com-
munity of a half a million people. That is not rural. I want you to 
take a look at, as we look at rural economic development, bringing 
in broadband. We are going to have more and more opportunities. 

We also are working on another bill with Senator Heller, Sup-
porting American Innovators Act, which would raise the number of 
investors who could participate from 100 to 250. We received unan-
imous approval out of this Committee a couple weeks ago or last 
week, and I just want your commitment that you will work with 
us to implement that if we are able to get it across the threshold 
here. 
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Mr. CLAYTON. I am very happy to work with you on anything in 
the area of small business and recognize your comment about rural 
being really rural, not quasi-rural. 

Senator HEITKAMP. Finally, I only have time for just one more 
issue that I want to raise, and I think that we can all agree that 
one of the great frustrations that the American people had after 
the collapse of 2008 is no one went to jail. No one seemed to be 
criminally responsible for what seemed like a criminal act. And 
most people would say, ‘‘If I did that, I would be in jail. If I did 
that, I would be investigated criminally.’’ And so I think we need 
to have a clearer understanding. As you have said, there is zero 
room for bad actors, but I think we continue to see difficulties in 
prosecuting folks in the white-collar area. 

I want to ask just one simple question—and it is not simple, but 
it is really important. Do you believe that executives who act reck-
lessly but not knowingly and as a result cause significant harm to 
our financial system should be held criminally liable for financial 
crimes? 

Mr. CLAYTON. Senator, let me say this: That is kind of a question 
for the courts and for the legislature, Congress. 

Senator HEITKAMP. Oh, we can legislate. I am just wondering, 
what is your position on changing the mens rea standard for execu-
tives who, in fact, act recklessly even though we might not be able 
to prove that they act knowingly? 

Mr. CLAYTON. If that is where the law is, I will vigorously en-
force the law. 

Senator HEITKAMP. Well, you do understand that the SEC in the 
past has weighed in on this and has done a number of speeches 
and discussions about how do you interject a criminal deterrent. 
Those of us on this dais who have been prosecutors understand 
that one of the best areas for deterrence in America is white-collar 
crime, and I think way too often you can hide behind the knowing. 
You know, it is hard to prove someone actually knew. But it is not 
hard to prove that someone actually should have known or acted 
recklessly moving forward. And I think we could apply that crimi-
nal standard, and we would like you guys to be thought leaders on 
this. 

Mr. CLAYTON. I am happy to engage on that topic with my fellow 
Commissioners. I also want to tell you I agree with you. I think 
that individual prosecution, particularly in the white-collar area, 
has a significant effect on behavior. 

Senator HEITKAMP. But the difficulty we have is achieving, you 
know, the level of criminal intent, and I think there is a way that 
we can rectify that by lowering the standard but still having the 
deterrent. 

Thank you, Mr. Chairman. 
Chairman CRAPO. Thank you. 
Senator Corker. 
Senator CORKER. Thank you, sir. 
Mr. Clayton, thank you for your desire to serve in the public, and 

I appreciate the meeting we had in our office. And welcome to your 
family, since I come from a smaller unit, your tribe who are with 
you today. We welcome them and glad they are participating. 
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We talked a little bit about public companies and the fact that 
there are not many companies, there are not near as many compa-
nies going public today as used to be the case. I wonder if you 
would expand on that and share why you believe that is the way 
it is today. 

Mr. CLAYTON. Thank you, and I am more of a picture person 
than a written person, so I am going to use my hands. I hope that 
is OK. But the life cycle of a company is it kind of gets started, 
people have a good idea, are committed to it, picks up and grows 
and kind of goes like this, and this is the growth phase of a public 
company where you are getting capital, you are adding employees, 
you are doing things, and over time you get up here, success. 

My experience is that 20 years ago companies at about this stage 
would view our U.S. public capital markets, becoming a public com-
pany, listing on the stock exchange, as an attractive way to raise 
capital to grow. For a variety of reasons, including very robust pri-
vate capital markets, but also the costs of going public, the choice 
to go public here is a very hard one. Many companies do not do this 
anymore. We see it with—I am hesitate to use examples, but it is 
one everybody knows. Uber is a very growing company that is still 
a private company all through this phase. And then up here, you 
know, they may be becoming a public company, but oftentimes that 
is not to raise capital; the company is already mature. 

My view of the world is that I would like to see more companies 
going public here, so more people have a chance to participate in 
that growth as investors. 

Senator CORKER. And they are not doing it, again, just to crys-
tallize that, they are not doing it because? 

Mr. CLAYTON. They are not doing it for a variety of reasons, in-
cluding that it is too costly at this stage to become a public com-
pany. 

Senator CORKER. I agree there are numbers of reasons. Having 
served on some public company boards, I cannot imagine desiring 
to go public as a first choice. But I know that has changed dramati-
cally over time, especially over the last decade or so. 

Let me ask you this question: The SEC, unfortunately, has func-
tioned in a very partisan way. It seems like everything ends up 
being voted on down a party line. It was not that way many, many 
years ago. As Chairman, I am sure you do not want to operate that 
way. Can you observe why it has been that way and tell me what 
you plan to do as Chairman to try to get things decided along the 
basis of what is good for the country, what is good for the SEC, 
what is good for all of us who you are protecting, instead of just 
sort of ideology? 

Mr. CLAYTON. Yeah, I do not want to speculate about why it has 
been that way. I have seen it. I agree with you that—— 

Senator CORKER. Well, we want you to speculate, though. 
Mr. CLAYTON. OK. 
Senator CORKER. OK. 
Mr. CLAYTON. People have fundamental disagreements, but my 

job has been—my job for 20 years has been to reach consensus. 
People do not do transactions unless they agree to do transactions. 
I believe in consensus. I would very much like as Chair to have 
unanimous votes on important matters. 
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Senator CORKER. But what is it that has caused it to be the way 
that it is right now? You know you are going into it. What is it, 
seriously, that has caused it to function along party lines? 

Mr. CLAYTON. You know what, Senator? I will speculate, and 
that is, I think that there is a—it is not just at the Commission, 
but there has been—you know, partisanship is pretty strong right 
now in Washington. I am new to Washington, but I very much get 
that sense. But I do believe, having talked to a lot of people, that 
the mission of the Commission does not have to be a partisan mis-
sion. 

Senator CORKER. Well, what happens when it functions that way 
is we have a lack of consistency, right? I mean, every time there 
is a swing in the balance of power, the SEC and the direction that 
it takes swings and, therefore, you know, probably keeps people, 
even more people from wanting to go public. So I am glad you have 
observed that. I hope that you are going to change that when you 
become Chairman. 

I just want to close with this, Mr. Chairman. I know there has 
been some criticism of the type of people that Mr. Clayton has rep-
resented. I used to build shopping centers around the country and 
feel like I know the business pretty well and think if this body de-
cided there was going to be some shopping center regulatory body, 
I think that would be really good. 

[Laughter.] 
Senator CORKER. Because I know the business. And, look, I know 

that you have represented numbers of large clients, and my guess 
is some of them were jerks. OK? And you watched—seriously, you 
watched some of your clients do some really jerky things. And then 
you watched some of them do some really great things. And my 
sense is that someone like you who has represented the broad 
array of people that you have represented really knows the good 
actors from the bad actors more so than people who come from the 
outside. I know we had some folks last time that were academics, 
and I have nothing against academics, but my sense is you bring 
a lot of real-life experience. I am glad you are willing to do this, 
and I look forward to your service. 

Mr. CLAYTON. Thank you very much. 
Chairman CRAPO. Thank you. 
Senator Van Hollen. 
Senator VAN HOLLEN. Thank you, Mr. Chairman. Thank you, 

Mr. Clayton, for being here. 
There was some talk earlier in this hearing about efforts to re-

peal or dramatically scale back Dodd-Frank. I think it is important 
to remember that Dodd-Frank was a response to the financial melt-
down and a lot of bad practices that went on that helped precipi-
tate that and left a lot of people around this country in foreclosure 
and holding the bag. 

As you know, last year Goldman Sachs agreed to a $5 billion set-
tlement in a lawsuit that arose out of what happened during the 
financial meltdown. The Acting Associate Attorney General of the 
Justice Department at the time said, and I quote, ‘‘This resolu-
tion’’—referring to the settlement agreement—‘‘hold Goldman 
Sachs accountable for its serious misconduct in falsely assuring in-
vestors that securities it sold were backed by sound mortgages 
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when it knew that they were full of mortgages that were likely to 
fail.’’ 

This was a very serious breach of trust with respect to Goldman’s 
clients. You mentioned at the outset that you wanted to put an end 
to shady practices. Would you agree that what Goldman did during 
that period in falsely assuring investors that securities it sold were 
backed by sound mortgages when it knew they were not was a 
shady practice? 

Mr. CLAYTON. Senator, I think that settlement speaks for itself. 
I am not familiar with all of the facts of that matter, but I think 
the settlement speaks for itself. 

Senator VAN HOLLEN. Well, let me ask you, you represented 
Goldman Sachs, right? 

Mr. CLAYTON. I have, yes. 
Senator VAN HOLLEN. Did you represent Goldman Sachs in any 

of the transactions that were the basis of the Justice Department 
finding of misconduct? 

Mr. CLAYTON. My understanding is that was a mortgage—the 
case of selling mortgage securities. I can tell you that I did not 
work on any mortgage securities deals for any client that I can— 
I am very—any mortgage security deal for any client prior to the 
financial crisis. It was not part of my practice. 

Senator VAN HOLLEN. Got it. And so you were not involved in ad-
vising some of the investors with respect to the financial instru-
ments that were the subject of the settlement. 

Mr. CLAYTON. I want to be very clear. After the financial crisis, 
I did become familiar with mortgage-backed securities and how 
they worked. I spent a lot of time trying to understand how they 
worked. And after the crisis, I have advised a number of people on 
how those securities were designed to function. But prior to the cri-
sis, mortgage-backed securities were not part of my practice. 

Senator VAN HOLLEN. All right. Well, just to pick up on what 
Senator Heitkamp said—and I have heard my Republican col-
leagues say it many times—we think that a lot of these settlement 
agreements where nobody was actually held personally accountable 
and personally liable actually do not create the kind of deterrence 
that we want. So I hope going forward the American public will see 
people not just using their investors’ money to pay off settlements 
but actually be held personally accountable. 

Let me ask you this, because there are some disagreements with 
respect to what has happened at the SEC and its role. Do you 
think that a stockholder would have an interest in knowing if the 
company they are invested in is spending $5 million to elect Hillary 
Clinton or Donald Trump? Do you think that that is something 
that would be of interest to a stockholder? After all, my under-
standing is disclosure agreements to the public include things like 
the salaries that are paid to the top managers, potential conflict of 
interest between folks, matters of the company, and others. Do you 
believe that that is something that stockholders should have infor-
mation about? 

Mr. CLAYTON. The touchstone for stockholder information is ma-
teriality. What would a reasonable investor making an investment 
decision, what should they know? This issue of political spending 
disclosure has been talked about in this Committee and for a while, 
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and I think where it stands now is there are a number of compa-
nies who make that disclosure, making the judgment that it is ma-
terial to investors or that it may be, and they put it in. Share-
holders have access through the shareholder resolution and proxy 
process to require it if they want. The question of whether it should 
be mandated is one that I am happy to think about, but, again, my 
touchstone for these things is materiality. 

Senator VAN HOLLEN. Well, thank you, Mr. Chairman. I would 
just say I believe there is a reputational risk to a company if it is 
disclosed, if people find out through other means that they may 
have spent a whole lot of money supporting one political candidate 
or another. And that is something that investors should know up 
front so they can take into account the possibility of that informa-
tion. So I look forward to continuing that conversation because, as 
you know, there are a number of things that are mandated by the 
SEC, and it is my view that that is something that would be impor-
tant to investors. But we can follow up on that conversation. 

Mr. CLAYTON. Thank you. 
Chairman CRAPO. Thank you. 
Senator Toomey. 
Senator TOOMEY. Thanks very much, Mr. Chairman. 
Mr. Clayton, I just want to say I am delighted that you are will-

ing to serve. I think you are an outstanding choice based on your 
background, your expertise, the knowledge. We had a great con-
versation in my office, and I appreciate it. I am particularly 
pleased that you have some experience overseas. It gives you a 
comparative basis to help inform your judgment about our regula-
tions. And I am not saying all that because you are Pennsylvanian, 
but it does not hurt. OK? 

You mentioned earlier—and I think we all know—that for dec-
ades the U.S. capital markets have been the envy of the world, the 
deepest, broadest, most accessible markets anywhere ever, but that 
our lead is diminishing. There is no question, by any number of 
metrics, our lead is diminishing. 

You suggested that it is because at sort of this point in the 
growth cycle it has become too costly for many companies to go 
public, to become public issuers of securities. I just want to drill 
down a little bit. Isn’t it really too costly—where does the cost come 
from? The cost is complying with the regulations. Isn’t that the 
principal cost? 

Mr. CLAYTON. Yes, Senator, I believe that regulations broadly is 
the principal cost. 

Senator TOOMEY. All right. So that is what has changed. Cer-
tainly it has changed. And we see a corresponding reduction in 
public issuance, big IPOs, I would argue other—adoption of new 
technologies as well. So I really hope that you are going to focus 
on that, and I know you are. 

I want to make another point. Isn’t it also the case that over the 
last certainly number of decades we have had a dramatic trans-
formation of the ownership of American companies, a democratiza-
tion, if you will? If you go back 50 or 60 or certainly 80 years, I 
am pretty sure it is true that a very small percentage of wealthy 
Americans owned all of our companies. If you look today, our com-
panies, the people who own the stock in our big companies, are 
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very often very ordinary Americans who own it through their pen-
sions, their 401(k) plans, their 529 plans, their IRA plans, the uni-
versities they send their kids to have it in their endowments, and 
that those categories now are a huge, huge share of ownership. 
Isn’t that true? 

Mr. CLAYTON. That is true, and it is changing the shareholder- 
company dynamic. 

Senator TOOMEY. Right. And if a company decides it has got ex-
cess cash and it does not believe it can generate a market return 
on that cash, isn’t it a very reasonable thing for the company to 
consider returning some of that cash to these ordinary Americans 
who own this company in the form of dividend or stock buybacks? 
Isn’t that a perfectly reasonable consideration? 

Mr. CLAYTON. Senator, it is a perfectly reasonable consideration, 
yes, and I think some of our greatest investors, most respected in-
vestors, say if you cannot use the cash wisely, give it back. 

Senator TOOMEY. Right, which is actually good for the ordinary 
Americans who own those stocks. 

One of my criticisms of the SEC in recent years is that it has 
not done a good job on the capital formation portion of its mission. 
And I think we have passed some good legislation at times—the 
JOBS Act being one such case—and I think the SEC has imple-
mented some of these legislative changes with rules that are way 
too cumbersome. I am thinking of our crowdfunding. I am thinking 
of Reg A, Reg A-plus now, a very simple reform that got very com-
plex in the regulations. I look at how little American companies are 
using some of these new technologies, new opportunities. I at-
tribute it to the regulations. 

What I would just ask, would you be willing to work with us to 
review some of the rules implementing the legislation with an eye 
toward facilitating the use of these reforms as it was intended by 
Congress? 

Mr. CLAYTON. Yes, Senator, I am—I know it is difficult to write 
a regulation and, as we talked about, know all of its effects. And 
sometimes I think it takes too long because you worry about all of 
those effects. At some point you have to move forward. After you 
move forward, you have to examine whether you got it right. And 
that is the way I look at these things. It is not I am done, out the 
door. We tried to do it as well as we could. Let us look back and 
see if we got it right. 

Senator TOOMEY. I think that is a very sensible approach. I look 
forward to working with you on it, and I think I finished within 
my time limit. 

Chairman CRAPO. You did. Thank you very much. 
Senator Cortez Masto. 
Senator CORTEZ MASTO. Thank you, Mr. Chair and Ranking 

Member. 
Mr. Clayton, good to see you again, and let me just say thank 

you so much for taking the time to visit with me and your candor 
in our conversation. I so appreciate it. It is wonderful to see your 
family here with you as well. 

During our conversation, if you recall, we talked about the fact 
that I am from Nevada and at the time of the foreclosure crisis was 
the Attorney General, and so I took a number of enforcement ac-
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tions to protect the homeowners in my State. And you were very 
candid during that time, and when we met we talked about this, 
and you specifically dismissed the effectiveness of enforcement ac-
tions against companies on the grounds that prosecutors unfairly 
take money from shareholders without holding individuals respon-
sible. I want to just follow up on those comments, and I have some 
questions as well. 

In fact, in a speech just before he left the Department of Justice, 
Attorney General Holder described current law, saying, ‘‘The buck 
still stops nowhere. Responsibility remains so diffuse and top ex-
ecutives so insulated that any misconduct could again be consid-
ered more a symptom of the institution’s culture.’’ 

And so my question to you is: Do we need to change the law to 
ensure that individuals you want to go after are not insulated from 
accountability? 

Mr. CLAYTON. OK. Thank you. And just on my view on company 
accountability and individual accountability, I want to be clear. 
Companies should be held accountable. If they make illicit profits, 
those profits should be disgorged. There should be deterrence at 
the company level. But, you know, shareholders do bear those 
costs, and we have to keep that in mind. 

I also said to you, which I firmly believe, that individual account-
ability drives behavior more than corporate accountability. And as 
we work, all of us work together, that will be in my mind. 

Senator CORTEZ MASTO. And so then I appreciate that, and that 
goes back to, I think, what my colleague Senator Heitkamp was 
getting to when she was talking about mens rea. So let me put it 
in different terms, and I will talk about strict liability. And, again, 
it was Attorney General Holder who suggested that Congress 
change the law to provide for strict liability for financial service ex-
ecutives. In other words, executives should be liable for misconduct 
that occurs under their watch, whether or not they had intent or 
knowledge of the wrongdoing. Do you agree with that proposal? 

Mr. CLAYTON. Again, it is not for me to make the law. It is for 
me to enforce law. I do not understand the exact contours of that 
proposal. If that—can you say it again? 

Senator CORTEZ MASTO. Sure, and I think this is what we talked 
about, and this is a new realm, and I absolutely get it. You are 
stepping into a different role here as an enforcer. This is an en-
forcement mechanism that you are going to have authority over, 
and these are decisions you are going to have to make. So it just 
comes down to the issue of strict liability. In other words, can ex-
ecutives—or do you believe executives should be held liable for mis-
conduct that occurs under their watch, whether or not they had the 
initial intent to do it or knowledge of wrongdoing? In other words, 
whether it was just reckless, whether they intentionally did it or 
whether it was just reckless disregard, do you agree with this pro-
posal that there should still be strict liability and they should be 
held accountable? 

Mr. CLAYTON. Strict criminal liability without mens rea, I am 
not—you know, I am not sure about that. Not something I have 
really thought about, but it strikes me as a big step. 

Senator CORTEZ MASTO. OK. Is this something that you intend 
to look into and really—I guess my concern is the enforcement side 
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of this and your lack of ability or familiarity with it. And as you 
step into this position, that is a key piece of oversight, and I am 
just curious your thoughts on how you intend to pursue or famil-
iarize yourself with the enforcement side of the job. 

Mr. CLAYTON. Let me try and answer your question as quickly 
as I can. In all aspects of this job, if confirmed, I am going to have 
to rely extensively on the very good people at the SEC, both the 
Division Directors and the staff. I have a lot of respect for the peo-
ple at the SEC that I have interacted with, including on the en-
forcement staff. And I do have more familiarity with prosecutors, 
working with prosecutors, and, in particular, investigations than 
most transactional lawyers, and I hope to bring that experience to 
bear. 

Senator CORTEZ MASTO. Thank you. Mr. Clayton, I see my time 
is up. I look forward to additional questions if there is time, Mr. 
Chair. Thank you again. I appreciate your willingness to step up 
for public service. 

Mr. CLAYTON. Thank you. 
Chairman CRAPO. Thank you. 
Senator Kennedy. 
Senator KENNEDY. Thank you, Mr. Chairman. 
Mr. Clayton, how are you? 
Mr. CLAYTON. Well, thank you. 
Senator KENNEDY. I am over here in the cheap seats. 
[Laughter.] 
Senator KENNEDY. I am in the cheap seats. You went to Penn? 
Mr. CLAYTON. I did. 
Senator KENNEDY. Undergrad? 
Mr. CLAYTON. Undergrad. 
Senator KENNEDY. And law school? 
Mr. CLAYTON. And law school. 
Senator KENNEDY. And you went to Cambridge? 
Mr. CLAYTON. I did. 
Senator KENNEDY. That would be Cambridge in England, right? 
Mr. CLAYTON. Cambridge in England, yes. 
Senator KENNEDY. What did you study there? 
Mr. CLAYTON. I studied economics. 
Senator KENNEDY. OK. All right. Are these your three children? 

I think I met Wyatt. I shook hands when I came in. I was late. 
Mr. CLAYTON. Did he look you in the eye? 
Senator KENNEDY. Yeah. 
[Laughter.] 
Mr. CLAYTON. Good. 
Ms. Jasper Clayton. I am Jasper. 
Senator KENNEDY. OK. 
Ms. Haley Clayton. I am Haley. 
Senator KENNEDY. All right. Did they give you instructions about 

how to behave and not make faces and stuff today? You do not 
have to answer that. 

[Laughter.] 
Senator KENNEDY. Let me ask you about Sullivan & Cromwell. 

It is a big place, blue-chip clients, you know, one of the premier 
firms in the world. You do not get to pick your clients, do you? I 
mean, if you are a lawyer there and a client comes in and says, 
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‘‘I am in trouble, and I need help,’’ you do not say, ‘‘Well, I do not 
like the color of your suit, go away’’? 

Mr. CLAYTON. Generally not. 
[Laughter.] 
Senator KENNEDY. How long have you been at Sullivan & Crom-

well? 
Mr. CLAYTON. Over 20 years. 
Senator KENNEDY. Would you consider yourself a securities ex-

pert? 
Mr. CLAYTON. If anyone can be, I think—— 
Senator KENNEDY. Well, I am kind of like Senator Corker. Since 

you are going to be running the SEC, I would like you to know 
something about securities law. 

I want to ask you about a matter that is important to many 
States but also Louisiana. Are you familiar with a gentleman by 
the name of Allen Stanford, the Ponzi scheme? 

Mr. CLAYTON. I am. 
Senator KENNEDY. Yeah, he at one point in 2008 was listed on 

the Forbes top 400, or whatever. He had a net worth of $2.2 billion. 
Now he has got another number. He has got a prison number. It 
is 35017183. He defrauded in a Ponzi scheme about 7,800 inves-
tors. Two thousands of them were from Louisiana, their life sav-
ings. The Securities Investor Protection Corporation, SIPC, denied 
coverage of them. SEC sued the SIPC. I think a Federal judge 
threw it out. Obviously, I was disappointed in that. 

Here is my question. I wrote it out so I would be precise. What 
do you intend to do to ensure that investors who lose cash and se-
curities in a failed brokerage or are victims of a Ponzi scheme like 
this financial scheme, the one I just talked about, receive fair treat-
ment in the event they have to turn to the SIPC for help, which 
was created to help them? 

Mr. CLAYTON. Senator, I am familiar with the Stanford matter, 
and people like Allen Stanford and other fraudsters who we can 
name need to be dealt with sternly, severely, et cetera. 

As far as their victims and the SIPC, I am familiar with this 
issue and that there is a line where the SIPC has denied coverage, 
and in particular, in the instances of fraud, its coverage does not 
extend that far. 

I am familiar with that being an issue. I look forward to working 
with you and others on what we do about the victims of people like 
Allen Stanford. 

Senator KENNEDY. OK. That is fair enough. 
Let me just use my last minute to make an observation. I think 

this is a really important nomination. I am impressed with your 
credentials. I think the President has chosen well. I think there is 
a lot of anger in my State and in this country. I hear from middle- 
class Americans every day that the problem as they see it is that 
we have got too many undeserving people at the top getting bail-
outs and we have got too many undeserving people at the bottom 
getting handouts, and the folks in the middle get stuck with the 
bill, and they cannot pay it anymore because their health insurance 
has gone up and their kids’ tuition has gone up and their taxes 
have gone up. But I will tell you, what has not gone up is their 
income. 
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I believe in efficient markets. I believe in supporting capital for-
mation, but I also have lived long enough to understand human na-
ture. Some people cheat. They cheat in all walks of life, and they 
cheat in all professions. But when people cheat in securities mat-
ters, a lot of people get hurt. I hope you will be mindful of that, 
and I know you will be. I am out of time. 

Mr. CLAYTON. Thank you. 
Senator KENNEDY. It was nice to meet you, Wyatt. 
Chairman CRAPO. Thank you, Senator. 
Senator Donnelly. 
Senator DONNELLY. Thank you, Mr. Chairman. 
We are honored to have you here, and to your whole family, 

thank you for being here. 
I was fortunate—we met in my office, and I just want to read you 

a little bit about an article in the IndyStar, the Indianapolis Star, 
recently about a Rexnord worker who is losing his job. The jobs are 
going to Mexico. He did his job great. He is presently training what 
is called ‘‘Team Monterrey,’’ and what Team Monterrey is are the 
Mexican workers who have come to Indiana to learn the skills to 
take the jobs away. And let me tell you about John Feltner, who 
is the individual here. 

John’s 21-year-old son, Austin, because he knows dad is going to 
lose his job, his 21-year-old son has taken off time from studying 
criminal justice at IV Tech, Indiana Vocational Technical School, to 
manage a pizza shop so that they can raise a few more bucks for 
the family. 

His 19-year-old daughter, Emily, is still in school at Indiana 
State. Her plans were to become a vet. It is an 8-year track. She 
has looked up—she has said at this point this is not doable. She 
has now gone to a 4-year program in nursing, which is still a great 
thing, but like your dream was to become a lawyer and you had 
a wonderful granddad who took you around, her dream was to be 
a vet, and that is over now, because she is trying to help keep the 
family together. 

This is the real-world consequence of what happens on Wall 
Street and of what you are going to be responsible to try to make 
sure it does not happen. My State, in my town of Kokomo, at the 
time there was the economic collapse, the transmission plant there 
went from 5,000 people to less than 100. Unemployment in Elkhart 
County went to 22 percent, and that is countywide. That is not one 
town or this town. That was countywide. That is the real-world ef-
fect of what happens. And I have got 2,100 workers who have just 
been fired from Carrier to pay for a stock buyback, a $16 billion 
stock buyback, and they fired these workers and shipped the jobs 
to Mexico because that 3 bucks an hour wage would help them 
make a few more pennies to pay for the stock buyback. The real 
world is 2,100 families who have no idea how they are going to 
cover their mortgage next month or send their kids to school. 

So, you know, we talked about all those things, and I want to 
know your general insight and experience advising and counseling 
clients on stock buybacks. 

Mr. CLAYTON. And, Senator, as we talked about in your office, I 
am not familiar with Indiana, but there are—— 

Senator DONNELLY. Pennsylvania is just like a cousin to us. 
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Mr. CLAYTON. Yes. Reading, PA, is a place I am very familiar 
with. Look, the issue of jobs going overseas and how that is related 
to the operation of a company, what choices the management 
makes, is a difficult—I do not like these results any more than you 
do. I do not like it at all. 

Stock buybacks, there are times when stock buybacks make 
sense. That is clear. A company has excess cash. They do not know 
what to do with it. They do not have a good place to put it. They 
should return it to their shareholders. As far as whether that is al-
ways the case and whether they are using the money in a way that 
we would like to see them use the money, I agree with you. There 
are a range of outcomes, and there area range of consequences, and 
there are a lot that as a citizen I do not like. As far as the SEC 
goes, I am happy to talk about that. 

Senator DONNELLY. And I wish I had an hour with you. I really 
do. We had some good time before. But this was clearly not a case 
of excess cash. This was firing workers to pick up the difference in 
their wage from going to Mexico so they could give it to the Wall 
Street hedge fund speculators. That is what this was. And what 
happened in 2008 and 2009 was credit rating agencies that aban-
doned ship and sold their reputation for a few extra bucks, ridicu-
lous, insane, collateralized debt obligations and all of these things, 
that it was all allowed to go on. And if it was stopped, those 5,000 
people at the Chrysler transmission plant would not have lost their 
jobs. And so you are the sheriff. Besides being a great dad, you now 
have the opportunity to be a sheriff. And we are very, very hopeful 
you can fill that role. 

Mr. CLAYTON. Thank you. And as I—— 
Senator DONNELLY. My families are counting on you to do that. 
Mr. CLAYTON. As I said to you, I very much believe that if growth 

looks like this in America, that is a lot better than growth in Amer-
ica looking like this, because this is really bad for everyday Ameri-
cans. 

Senator DONNELLY. And what you do will help to determine that. 
Mr. CLAYTON. Thank you. 
Senator DONNELLY. Thank you. 
Chairman CRAPO. Thank you. 
Senator Heller. 
Senator HELLER. Mr. Chairman, thank you, and thanks for hold-

ing the hearing. And good to see you. I welcome your family also. 
It is good to see everybody here. And, by the way, congratulations 
on the nomination and this process. 

Mr. CLAYTON. Thank you. 
Senator HELLER. I worked in the securities industry for a few 

years, got my securities license. I worked on the Pacific Stock Ex-
change, became an institutional broker. I worked in the third mar-
ket. But subsequently, a few years later, I became Secretary of 
State in Nevada and ended up regulating the securities industry 
for our State. And I had real working relationships with the indus-
try and saw some real bad players. I think Senator Kennedy talked 
about a few of them, and my colleague from Indiana talked about 
a few of them. And it is usually the States that really dig up some 
of these issues and some of the problems, even if it is a major trad-
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ing firm like Merrill Lynch and I think Pru—back when I was Sec-
retary of State. 

I guess my question for you is your commitment to working with 
these States. Not all securities regulators are in a particular office. 
I think there are only half a dozen or so in Secretary of State’s of-
fice, but every State does have regulators. And there is kind of a 
bit of back and forth. I just want to get your feel for working with 
these States on some of these issues and helping regulate their in-
dustries. 

Mr. CLAYTON. I am very interested in working with the State se-
curities commissions and the many others who have jurisdiction 
over the securities markets, including State law enforcement, the 
Department of Justice, you know, the SEC. 

To your point, it is also my experience that the bad actors, they 
have been bad for a long time until they are caught. And, you 
know, early on detection would be much better than later. And 
where that comes from, if it comes from the States or it comes from 
self-regulatory organizations, if it comes from, you know, State law 
enforcement, I am all for it. 

Senator HELLER. The word that comes to mind is ‘‘restitution.’’ 
The earlier you get there, first of all, the less damage, but the larg-
er the chance of restoring these individuals that have been de-
frauded. Do you have any views on that? 

Mr. CLAYTON. Yes, I do. It has been—you know, it is very dis-
appointing when you have these types of individuals that the peo-
ple who bear the brunt of it are ordinary investors, if you have an 
Allen Stanford like we talked about or a Bernard Madoff. 

I do think some of the reforms that we have seen around custody 
and tracing will help prevent that, so that is my view, and we 
should be looking—to a point made earlier, we should be looking 
with technology at better and more efficient ways to monitor those 
individual financial advisers and brokers. 

Senator HELLER. In my office, when we were chatting back in 
January, I talked about a new regulation called ‘‘Industry Guide 7’’, 
that is, proposed new regulations that would affect the mining in-
dustry in the State of Nevada. I am appreciative of Chairman 
Crapo and Senator Tester also working with me on this particular 
issue. All we are trying to do is align the disclosure requirements 
with global standards so that our domestic mines have economic 
competitiveness, and we are afraid that we are going to lose that. 

What all I am asking from you is if I could get your commitment 
that you will work with this Committee, that you will work with 
my office as we take a look at some of these new regulations, make 
the necessary changes that I think are needed to keep our mining 
industries across this country competitive. 

Mr. CLAYTON. Yes, Senator, I do look forward to working with 
this Committee and the staff on disclosure, and the disclosure has 
followed where the market is. The mining industry makes sense. 
I think the staff just put out for comment another industry guide 
that had not been updated in some time, so I understand the point 
and look forward to working with you. 

Senator HELLER. Mr. Clayton, thank you. My time has run out. 
Thank you for being here. 

Thank you, Mr. Chairman. 
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Chairman CRAPO. Thank you, Senator. 
Senator Warren. 
Senator WARREN. Thank you, Mr. Chairman. It is good to see you 

again, Mr. Clayton. 
A big part of the job of the Chairman of the SEC is enforcement, 

a cop on the beat on Wall Street. And you have said in your testi-
mony today that you intend to enforce the law strictly, and I very 
much agree with that goal. But I am concerned that you will not 
be able to achieve it. 

It is clear that the SEC will play a critical role in deciding—the 
SEC Chair will play a critical role in deciding what the enforce-
ment position of the SEC will be. And in recent history, Republican 
Commissioners on the SEC have favored weaker enforcement while 
Democratic Commissioners have sought tougher enforcement. 

The Chair is often the deciding vote. And, of course, if the Chair 
cannot vote and the remaining SEC Commissioners split along 
party lines, then major enforcement actions do not go forward, and 
serious wrongdoing may go unpunished. So it is important to think 
about how often the SEC could be caught in such a deadlock. 

Under the President’s Executive order for ethics, the first 2 years 
of your tenure as SEC Chairman you would have to recuse yourself 
from participating in any enforcement matter involving a former 
client of yours. That is about half of your term as Chair. 

So based on your personal client disclosures then, for half of your 
tenure as SEC Chair, you would not be able to vote to enforce the 
law against several big banks, including Goldman Sachs, Deutsche 
Bank, Barclays, and UBS. Is that right? 

Mr. CLAYTON. Yes, Senator. The way—— 
Senator WARREN. Thank you. Those banks have repeatedly vio-

lated securities laws in the past few years, but if they violate secu-
rities laws again, in your first 2 years as SEC Chairman you can-
not vote to punish them, and I think that is a problem. But it is 
just the tip of the iceberg. 

Your recusals would not be limited just to your own former cli-
ents. The ethics Executive order also requires you to recuse your-
self for 2 years from any matter in which your former law firm, 
Sullivan & Cromwell, represents a party. Now, Sullivan & Crom-
well is a leading New York law firm with a very long list of Wall 
Street clients. So for half of your term as SEC Chair, you would 
not be able to vote to punish any corporation or bank that uses Sul-
livan & Cromwell as their lawyer. Is that right? 

Mr. CLAYTON. I believe that is a fair summary, Senator, yes. 
Senator WARREN. Thank you. More potential cases with a dead-

lock and no enforcement, and that is a problem. 
And even beyond Sullivan & Cromwell’s already long list of Wall 

Street clients, any reasonably strategic company that wanted to try 
to avoid an SEC enforcement action could simply hire Sullivan & 
Cromwell to represent them before the agency, and then you could 
not vote for enforcement against that company. Is that right, Mr. 
Clayton? 

Mr. CLAYTON. I am not sure about that, Senator. 
Senator WARREN. Well, you do know the rule that if they are rep-

resented by Sullivan & Cromwell in front of the agency, then you 
are going to be banned from being able to vote against them. 
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Mr. CLAYTON. If they are represented by Sullivan & Cromwell in 
front of the agency, I would not be able to participate—— 

Senator WARREN. That was my point. 
Mr. CLAYTON. ——but that does not mean that it would not 

be—— 
Senator WARREN. So more cases—more cases potentially that you 

cannot participate in, meaning more cases potentially here with a 
deadlock and no enforcement. I think that is another problem. 

So it is important to think about how often as we go through 
this, if President Trump wanted to make sure that the SEC would 
have a hard time in going after his Wall Street friends, it seems 
to me you would be the perfect SEC Chair. You cannot vote to pun-
ish some of the biggest names on Wall Street. That means those 
cases would be at least more likely to end up in deadlock, which 
means those companies could skate free. 

And I just want to point out this is not a theoretical problem. 
Recusals were a very big issue for the outgoing SEC Chair, Mary 
Jo White. Like you, she came from a major Wall Street law firm, 
and according to the New York Times, in her short time heading 
up the SEC, she had to recuse herself in at least 48 enforcement 
matters because of conflicts involving her former clients, her former 
law firm, and her husband’s clients and law firm—at least 48 cases 
in which she could not vote to punish a big company. Because the 
other Commissioners were often split on enforcement matters, 
Chair White’s recusals led the Commission to deadlock time and 
time again, which meant that corporations that may have broken 
the law were able to get off easier. 

Your recusal problems seem to be even more severe than Chair 
White’s. With you as SEC Chair, it looks like Wall Street can 
breathe a little easier knowing that you will not be voting against 
them. And there is likely to be weaker enforcement. 

So here is my question: Can you explain why out of all the people 
who could have been selected to head the SEC you are the right 
person for this job? 

Mr. CLAYTON. Thank you. I want to say that the question of 
whether I am recused from a matter does not mean that there will 
be deadlock. I do believe that the current Commissioners—— 

Senator WARREN. Mr. Clayton, I do not quite understand that. If 
there is not a majority to go forward on an enforcement action, if 
the other Commissioners split 2–2, that is a deadlock. And if you 
are recused, that leaves four Commissioners—two Democrats, two 
Republicans. Republicans have consistently gone for weaker en-
forcement, Democrats for strong enforcement. You come here today 
and say, ‘‘I am going to go for stronger enforcement.’’ You are not 
going for stronger enforcement if you cannot vote. 

Mr. CLAYTON. I am not sure about that characterization, but I 
do know that—— 

Senator WARREN. The characterization of a deadlock? 
Mr. CLAYTON. No. The characterization of who goes for more en-

forcement. 
Senator WARREN. Well, take a look at the data on that. 
Mr. CLAYTON. OK. But what I would like to say is that I believe 

that on enforcement matters—on enforcement matters—the Com-
mission is almost always unanimous on enforcement matters. 
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Senator WARREN. I think you want to check your numbers on 
that, Mr. Clayton. 

Mr. CLAYTON. OK. 
Senator WARREN. And you want to check what has just hap-

pened. We have experience on this. I am going to yield because I 
recognize the Chair has been very indulgent in letting me go over. 
But I just want to underline the point that holding Wall Street 
firms accountable is a major job of the SEC’s mission, and the SEC 
Chair needs to be able to participate in those enforcement actions, 
to be the cop on the beat for the American people, not on the side-
lines when former clients and Wall Street firms are able to skate 
free. And I think that raises a very serious concern about your 
nomination to be—— 

Chairman CRAPO. Senator Rounds. 
Senator WARREN. Thank you. 
Senator ROUNDS. Thank you, Mr. Chairman. 
Sir, I would like to just begin by—I would like to just kind of fol-

low up on the questioning here just a little bit about some of the 
questions that were being asked that required a little bit longer an-
swer than just a yes or a no. I would like to give you an oppor-
tunity to perhaps elaborate a little bit. 

With regard to the issue of a split vote, a split vote in the case 
of an enforcement action could possibly come as the result as to 
whether or not there should be an enforcement action in the first 
place. Would that be a fair statement? 

Mr. CLAYTON. Yes. 
Senator ROUNDS. In that particular case then, it would be a mat-

ter of making a determination yes or no, and in this country in 
most cases we do not decide on a split vote whether they are guilty 
or not and then make the assumption that they are simply guilty 
because there is a split vote involved in it. Fair enough? 

Mr. CLAYTON. I think that is fair, Senator. 
Senator ROUNDS. How much time do you think, as the Chairman 

of the Securities and Exchange Commission, you would spend in 
terms of breaking ties on the determination of right or wrong on 
the part of a company who is being brought before, compared to the 
rest of the job? 

Mr. CLAYTON. I would not expect that it would be any meaning-
ful amount of time, Senator. 

Senator ROUNDS. If there were parts of the—and recognizing that 
we are all limited by the amount of time that we have to share, 
if there were parts of the previous questions that were asked to you 
that you did not feel like you had the opportunity because of the 
time constraints, would you like to share a little bit of information 
to perhaps clarify or expand on your answers? 

Mr. CLAYTON. Thank you. As I said in my opening statement, I 
have zero tolerance for bad actors. I am not only saying that here. 
I will say it to the enforcement staff at the SEC. I will say it to 
my fellow Commissioners. I do believe, as I have said before, that 
individual accountability is extremely important not only to get rid 
of bad actors, but it sets a tone for the industry. 

Much of the enforcement activity of the Commission, as I under-
stand it, is driven by the Enforcement Division and the oversight 
of the Enforcement Division. I have every confidence that that will 
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continue, and that any recusals that I have to do will not impact 
that. 

Senator ROUNDS. Are you a Republican? 
Mr. CLAYTON. No. I am an Independent, sir. 
Senator ROUNDS. It seems to me that the suggestion was that 

Republicans are lax on enforcement. As an Independent, would you 
see Republicans as being lax on enforcement? 

Mr. CLAYTON. No, that was—I do not see it that way. I think 
sometimes people of different parties may have different enforce-
ment priorities, but I would not say that Republicans are lax on en-
forcement. 

Senator ROUNDS. Would you see your role in terms of being an 
Independent and being nominated for this particular position to be 
an arbiter perhaps in terms of finding common ground with re-
gards to issues of enforcement and in the layout of penalties that 
are appropriate for organizations that are found to be in violation 
of the law or the rules? 

Mr. CLAYTON. Yes, Senator, and if I wanted to say what I 
thought my—if I had to pick a single strength that I believe I 
would bring to this position in that regard, it does go back to what 
I said at the beginning. Being a transactional lawyer, building a 
consensus is what your job is. People have different views. They 
want to get to a place that is happy for everyone, and that is very 
much what my job has been, and I want to continue to do that if 
I am confirmed. 

Senator ROUNDS. Thank you. Anything else you wanted to add 
to that at all? 

Mr. CLAYTON. No. I really thank you for the time. 
Senator ROUNDS. Thank you. 
Thank you, Mr. Chairman. 
Chairman CRAPO. Thank you, Senator. 
Senator Menendez. 
Senator MENENDEZ. Thank you, Mr. Chairman. 
Mr. Clayton, congratulations on your nomination. Since you and 

I met in February, there has certainly been quite a bit of activity 
at the SEC. Of particular concern to me is Acting Chair Piwowar’s 
efforts to scale back the authority of the Commission’s Enforcement 
Division. He unilaterally reopened the comment period on a con-
gressionally mandated rulemaking, disclosure of CEO-to-worker 
pay ratio, so I want to focus first on the enforcement, and then I 
will turn to the other matter. 

In 2009, former SEC Chair Schapiro gave enforcement staff sub-
poena power. Before this, only the Commission had the power. This 
empowered senior enforcement analyst to quickly escalate informal 
inquiries to formal investigations, ultimately strengthening the 
Commission’s ability to investigate corporate misconduct. 

When we met and discussed enforcement issues, you said that 
bad actors have cost this country billions, and I could not agree 
more with you. In my view, the SEC functions best with a strong 
Enforcement Division that stays ahead of the markets. 

Unfortunately, Acting Chair Piwowar has taken steps to curb the 
Enforcement Division’s authority by revoking the subpoena author-
ity from 20 enforcement officials and limiting it only to the En-
forcement Division Director. That is a major reversal from post-cri-
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sis policy designed to assist the Commission in initiating investiga-
tions and going after bad actors that ravaged investors and our 
economy at large. So I just want to get some quick answers to 
these questions. 

In your opinion, do you think that the SEC’s enforcement staff 
has abused its authority since the delegation of subpoena authority 
in 2009? 

Mr. CLAYTON. Senator, I have no idea whether they have abused 
their subpoena authority or not. 

Senator MENENDEZ. Well, you are a practitioner before them. Do 
you have a sense that they have abused their authority for the last 
8 years? 

Mr. CLAYTON. Senator, in my experience, which as far as—you 
know, on the defense side, is very limited, so take it with that. I 
have not seen an abuse of subpoena authority by the SEC. 

Senator MENENDEZ. Were you consulted at all on these policy 
changes as the potential new Chair? 

Mr. CLAYTON. No, I was not. 
Senator MENENDEZ. Do you agree with this policy change? 
Mr. CLAYTON. I do not know. I will have to discuss this with both 

Commissioners and with the enforcement staff, if I am confirmed. 
Senator MENENDEZ. Well, let me ask you this: Does taking away 

subpoena power from senior enforcement attorneys better protect 
investors and deter misconduct? 

Mr. CLAYTON. That is—I do not know the answer to that ques-
tion. 

Senator MENENDEZ. Really? 
Mr. CLAYTON. No, I do not because the subpoena—— 
Senator MENENDEZ. In the abstract—forgetting about—just the 

proposition that taking away subpoena powers from those line enti-
ties that are engaged in investigating misconduct and limiting it to 
only one person and then having to go through a whole process, it 
seems to me that we are going to largely deter and delay investiga-
tions. 

Mr. CLAYTON. I think those are good questions. 
Senator MENENDEZ. Well, the question—I am looking for good 

answers. 
Mr. CLAYTON. Yeah, I—— 
Senator MENENDEZ. My good questions do not mean that much 

if I do not get good answers. I would hope to hear from you that 
what was happening before in terms of spreading that authority 
was the better process of making sure that we build on the suc-
cesses of empowerment at the SEC’s enforcement staff. At the end 
of the day, we need an SEC and a Chair who is going to be a cop 
on the beat, because what we had at one time is they were asleep 
at the switch, and that gave us the excesses that all Americans had 
to pay for. 

Let me ask you, I have another concern about Acting Chair 
Piwowar’s unilateral decision—unilateral decision—to open a new 
public comment period on the rule requiring public companies to 
disclose the ratio of their total CEO compensation to median work-
er pay, a rule adopted by the Commission nearly 18 months ago, 
a year-and-a-half ago. 

VerDate Nov 24 2008 12:32 May 01, 2017 Jkt 046629 PO 00000 Frm 00031 Fmt 6633 Sfmt 6633 L:\HEARINGS 2017\03-23 NOMINATION OF CLAYTON\HEARING\24988.TXT JASON



28 

In addition to obstructing the implementation of a congression-
ally mandated rule, one that I authored in Dodd-Frank, and divert-
ing staff resources and time seemingly only to justify the personal 
ideological views of one person, this action actively ignores the tens 
of thousands of comments from investors and investment managers 
expressing the view that this information is material and impor-
tant to shareholders’ evaluation of executive compensation. 

In fact, yesterday a coalition of 100 investors and investor orga-
nizations representing $3 trillion in assets under management 
wrote to the Acting Chair expressing support for the CEO-to-work-
er pay ratio rule and urged the SEC to maintain the current effec-
tive date for disclosure. 

So my question is: Do you agree with the Acting Chair’s unilat-
eral decision to open a new public comment period on the rule? And 
if so, why? 

Mr. CLAYTON. Senator, Acting Chair Piwowar is the Acting 
Chair. That is a decision for him to make. 

Senator MENENDEZ. Yeah, but you are going to be, if confirmed, 
the new Chair. I want to know, do you think—would you do that? 
Would you have done that? 

Mr. CLAYTON. I do not know enough about the issue. 
Senator MENENDEZ. Well, that is not acceptable. What do you 

mean you do not know? You do not know about CEO pay and work-
er—this is a major issue that has been debated out there for some 
time. 

Mr. CLAYTON. It has been debated for some time—— 
Senator MENENDEZ. And it is a congressionally mandated provi-

sion. 
Mr. CLAYTON. It is a congressionally—— 
Senator MENENDEZ. One that has for 18 months already been a 

rule, so an arbitrary and capricious decision of the Chair—you will 
be the next Chair if confirmed—to ultimately undo that seems to 
me—to tell me you do not know, you do not know is not acceptable. 

Mr. CLAYTON. That is not what I am saying, Senator. I am say-
ing that I do not know what motivated Chairman Piwowar—— 

Senator MENENDEZ. I am asking you what you would do. Would 
you have done that? If you were the Chair sitting there right now, 
would you have done that? 

Mr. CLAYTON. I cannot answer that question because I do not 
have the benefit of the interaction with the staff that Chairman 
Piwowar had and the history with the rule that he had. 

Senator MENENDEZ. The history of the rule is it has already been 
done for 18 months. I am sorry, Mr. Clayton, but those answers are 
not acceptable. 

Thank you, Mr. Chairman. 
Mr. CLAYTON. Thank you. 
Senator SHELBY [presiding]. Senator Tillis. 
Senator TILLIS. Thank you, Mr. Chair. Mr. Clayton, thank you 

for being here. 
I sometimes go into these committees, and it reminds me of a 

‘‘Far Side’’ comic. The caption read, ‘‘The floggings will continue 
until morale improves.’’ So I thank you for your patience. 

I want to ask you a question. You know, the primary mission for 
the SEC is protecting investors—that is more or less enforcement— 
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maintain fair and orderly and efficient markets, and to facilitate 
capital formation. Do you have any sense over how well the SEC 
has done over the last 8 years or the last 20 years? You pick your 
time horizon. 

Mr. CLAYTON. Senator, I think on the—let me focus on the ques-
tion of capital formation, if you do not mind. I do believe that over 
the last 20 years, particularly in the area of our public capital mar-
kets, we could have done better. We could have done better. 

Senator TILLIS. Tell me a little bit, because that spans a couple 
of Administrations. What were the highs and lows? Just briefly, be-
cause I want to keep to my time, and I have got a couple other 
questions I want to ask. 

Mr. CLAYTON. In particular, I believe, for medium-sized compa-
nies, companies that are in their growth phase, we have made it 
more difficult and less relatively attractive for them to be public 
companies. I think that almost all—— 

Senator TILLIS. What do we have to do to get on a positive trajec-
tory? 

Mr. CLAYTON. You know what? We have to reduce the burdens 
of becoming a public company so that it is more attractive—— 

Senator TILLIS. Well, that was going to be another question I 
would ask you. Why do you think it is we have—I was trying to 
get the number in front of me so that I am accurate. But just com-
paring—hold on 1 second. There are one-third fewer public compa-
nies today than 20 years ago. Is that healthy or unhealthy? 

Mr. CLAYTON. I believe that that statistic should be telling us 
something, and I think it is—— 

Senator TILLIS. What is it telling us? 
Mr. CLAYTON. I think it is telling us that our public capital mar-

kets are less attractive, and our public capital markets, I believe, 
are a much—they are much more effective for the Main Street in-
vestor than other forms of investing—— 

Senator TILLIS. Is it fair to say that if we do not come up with 
a way to—with proper regulatory oversight—and I worked in the 
banking industry. I was a partner at PricewaterhouseCoopers. I 
have worked with a number of different financial institutions, 
Bank of America probably being the one I spent the most time 
with. But is it fair to say that if we do not come up with a way 
to improve capital formation, we are hurting the little guy? Be-
cause capital formation creates jobs. Is that right? 

Mr. CLAYTON. I agree with that, Senator. 
Senator TILLIS. At every level. 
Mr. CLAYTON. At every level. 
Senator TILLIS. I know the one thing—so, you know, it is not a 

matter of going willy-nilly. I was a partner at PW back in the 
1990s. I saw the bust. I saw the very real regulatory exposure that 
Enron gave light to. It had to be fixed. I am not against all regula-
tions. I am against regulations that prevent the little guy from get-
ting a job. And I think if we do not form capital, we do not create 
jobs, and we do not grow our economy, and we do not reduce the 
tax burden. There is a right size to regulations, just like there is 
lean manufacturing techniques and lean process techniques that 
the private sector uses. And I hope that you will go in there and 
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look at this organization and right-size the regulations, come up 
with schemes that promote responsible capital formation. 

You know, there is something else that—I feel like sometimes I 
am living a reality TV version of ‘‘Atlas Shrugged.’’ There are a lot 
of people in this Congress that want to just beat down job creators 
and employers. And I just decided just on the fly—and I am glad 
my staff was able to respond to my random request, but just take 
a look at Goldman Sachs. People want to demonize Goldman Sachs. 
That is an easy thing to do, right? Just beat up on a financial serv-
ices institution, an institution that is committed to—let me look at 
the general numbers here. They have 36,500 employees. There are 
probably a lot of little guys in there. They have contributed billions 
of dollars to nonprofits. They have a commitment to investing or 
financing $150 billion—am I right?—in the clean energy sector by 
2025. Demonizing employers that employ the little guy is not look-
ing out for the little guy. And I have heard a marketing depart-
ment recently using ‘‘looking out for the little guy.’’ Look, I was a 
little guy. When I was 19 years old, I was not in college. We have 
got to look out for the little guy, and we have got to stop demoniz-
ing businesses that have to be held accountable. 

You find a bad actor—everybody thinks that I like pharma-
ceuticals. I like pharmaceuticals who are responsible. Ones who are 
bad, like Turing, I would like to see them go to jail. Any financial 
services executive or anybody in a financial services business that 
acts badly needs to suffer the consequences. But if we just let the 
American people think that they are all bad, you are hurting the 
little guy. And I hope you will go to the SEC and promote respon-
sible capital formation and do a good job. And I think that you will. 

And, Jasper and Wyatt and Haley, I think your dad is going to 
do a great job. 

Mr. CLAYTON. Thank you. 
Chairman CRAPO [presiding]. Thank you, Senator. 
Senator Schatz. 
Senator SCHATZ. Thank you, Mr. Chairman. 
Mr. Clayton, there are 20 regulations mandated by Dodd-Frank 

that the SEC has not yet drafted or finalized. That is more than 
20 percent of the law which was passed 7 years ago. The Acting 
Chairman has publicly stated that the SEC will halt all work on 
Dodd-Frank-related rules. What would be the legal basis for not fi-
nalizing rules that are required under a statute? 

Mr. CLAYTON. Rules required under a statute? Rules required 
under a statute, rulemaking should go forward with respect to 
rules required under a statute. 

Senator SCHATZ. And at what point does a delay become a re-
fusal to implement the law? 

Mr. CLAYTON. I think that depends on the context, Senator. I do 
not think there is a specific—— 

Senator SCHATZ. Well, I am giving you this context, a 7-year-old 
law, 20 percent of the rules not yet implemented, the Acting Chair-
man refusing to move forward on implementation of the rules. That 
sounds like a refusal to implement the law as opposed to the nor-
mal sort of Administrative Procedures Act stumbling and bum-
bling. 
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Mr. CLAYTON. I am not sure I would characterize it that way, but 
I understand your point. 

Senator SCHATZ. But I am asking what you think? 
Mr. CLAYTON. Again, as I said with Senator Menendez, in terms 

of a specific rulemaking, I do not have the benefit of the interaction 
with the staff and the comment letters and what the—but when— 
and I hope I do—I become Chairman, assessing the rulemaking cal-
endar, prioritizing and moving forward is something I very much 
intend to do. 

Senator SCHATZ. Do you think the SEC has the authority to 
refuse to implement a rule required by the law? 

Mr. CLAYTON. I think a rule required—a rulemaking required by 
law should go forward. 

Senator SCHATZ. Thank you. 
I want to ask sort of an uncomfortable question, and you and I 

had a good conversation. I also have young kids. We are both in 
public service. There is a lot of travel. We appreciate it. Your dad 
is doing fine. You guys are doing better than he is because I am 
sure this is a little boring for you. 

Mr. CLAYTON. They always do. 
Senator SCHATZ. Yeah. But thank you for that. But I appreciate 

the conversation that you had with Senator Warren regarding 
recusals and conflicts of interest. But there is another aspect of 
this. Take Mary Jo White’s situation, who recently returned to the 
firm she left to join the SEC. While at the SEC she had to recuse 
herself from dozens of SEC actions, as you would. This made it 
harder for the SEC to carry out its mission. But now that she is 
back at her old firm, it raises questions that she never really sev-
ered ties to former colleagues, friends, and clients, and that is not 
because she is doing anything nefarious. It is because of human na-
ture. It is only human to think that it is—it is only human to think 
about the next phase of your career, and naturally we know that 
future options are shaped by current actions. And for a financial 
regulator, it is especially problematical. 

This leads me to a sort of challenging question to ask, and I in 
no way mean to impugn your personal integrity, but I have to ask: 
Is it fair to say that you have friends and colleagues at companies 
and institutions that are subject to the SEC’s oversight? 

Mr. CLAYTON. Yes. And it is a fair question, and, yes, I do. 
Senator SCHATZ. Is it fair to say that you will consider returning 

to Sullivan & Cromwell after your term is finished? 
Mr. CLAYTON. On that, this is a huge change for me and my fam-

ily, and I am committed to doing this. As far as, you know, whether 
my term is hopefully a full term, a lot is going to change if that 
is the case. Even if it is—I mean, your whole life changes when you 
do something like this. I am severing all ties to the firm. I am di-
vesting myself of all the financial assets. You know, and I know, 
having done some changes in my life, that when you do a change, 
your perspective on just about everything changes. Maybe some a 
little bit, maybe some a lot. 

Senator SCHATZ. I guess what I am hearing is you do not pre-
clude the possibility of any professional opportunity that may 
present itself after you serve as Chair of the Commission. 
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Mr. CLAYTON. I am not going to preclude it. I do not think that 
is an appropriate precedent to set. You know, that said, I am com-
mitted to this job. 

Senator SCHATZ. Sure. I understand. And I think from the stand-
point of not this panel or the people in this audience or even the 
people watching on C–SPAN, but from the standpoint of the reg-
ular person, it is not unreasonable to worry about someone who 
comes from industry, whose social network, whose professional net-
work, whose friendship are within that industry to be put in charge 
of being the cop on the beat; it is not purely a matter of whether 
there is a square conflict and whether you do the recusals properly, 
but whether those relationships infuse all of your thinking about 
your own life and about the decisions before you. 

Thank you, Mr. Chairman. 
Chairman CRAPO. Senator Perdue. 
Senator PERDUE. Thank you, Mr. Chairman. And, Mr. Clayton, 

thank you for your forbearance and your willingness to step out in 
mid-career to do something like this. 

As a past public company CEO, I have had a personal relation-
ship with the SEC, and I find it on balance to be a very supportive 
and constructive agency, so let us put that on the record. 

Having said that, I am very concerned that the economic miracle 
of our lifetime, the last 70 years, in my humble opinion has been 
based on innovation, capital formation, and the rule of law. And I 
think we outcompete everybody in the world with regard to the to-
tality of what that means. I am concerned that right now in the 
last—since 2000, we had 8 years of a Republican President and 8 
years of a Democratic President, so this is not a partisan question. 
But our number of IPOs, initial public offerings, has decreased 
somewhere between—well, it has gone from an average of around 
450 in the decade before to somewhere under 200 now, close to 150. 
And that is a significant change over a long period of time. It 
seems to me systemic. It represents, I think, some things that are 
troubling with regard to our current financial situation. This is my 
second question I want to come back to, to your USA 10–K. Can 
you speak to the fact that this reduction in public offerings and 
also to the number of public companies we have today, what is 
causing that? What do you think the SEC can do to help us become 
more competitive with the rest of the world? 

Mr. CLAYTON. Yes, Senator, and I agree with you. I believe that 
a reduction in the number of public companies, which is a function 
of fewer companies becoming public, is a problem for our capital 
markets. 

The ability to invest in a public company is one of the most effi-
cient ways for a Main Street investor to invest. The price is there. 
Our equity markets have become very efficient. You can invest. 
You can divest very easily. It is very important. Who chooses to be-
come a public company? The management of the company. When 
they come to make that choice as to where they are going to raise 
capital or how they are going to incentivize their employees or 
other things that are important when you make these decisions, 
they look at the landscape now and very often say, ‘‘It is just too 
burdensome.’’ And I think that is a problem. 
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Senator PERDUE. Do you think that puts us at a competitive dis-
advantage with other countries? 

Mr. CLAYTON. I think it puts us at a competitive disadvantage 
with other countries, and in particular, it puts us at a competitive 
disadvantage in terms of something uniquely American: the partici-
pation in the capital markets. 

Senator PERDUE. What I am concerned about, the private mar-
kets are also a very efficient way to raise money, but it only allows 
a certain percentage of investors to play because the blocks of in-
vestment are so much larger, the risk per dollar of investment is 
so much greater, and, frankly, it is not as liquid. People cannot get 
in and out as quickly as they can in the public markets. 

So I am one that is paying attention to this as having run a pub-
lic company and a private company. I am very concerned about 
that imbalance right now, particularly with regard to global invest-
ment and the flow of capital around the world. 

In my time remaining, I have one quick question. You wrote an 
article—I think you co-wrote it. It is ‘‘USA 10-K.’’ In there, you 
make a lot of comments. One that really speaks to my heart, 
though, as one of the reasons I got involved in running for the Sen-
ate is I am concerned about our current financial situation. And 
you talk about complexity risk and the current state of regulatory 
affairs. Can you just speak to that briefly? 

Mr. CLAYTON. I have a problem with regulations that are unnec-
essarily complex, a real problem with it, because it leads to a lot 
of things. One is it is very costly to address them up front. The sec-
ond is it creates loopholes. No one wants loopholes. Complexity al-
lows for that. And, third, it creates an opportunity for ‘‘gotcha.’’ 
That is not what we meant. We meant this: My view on regulation 
is, to the extent practicable—and you cannot do this in all cases, 
but to the extent practicable, reducing complexity, clarity are very 
important. If people know the rules, they can operate more effi-
ciently. 

Senator PERDUE. Thank you, Mr. Chairman. You know, the num-
ber one thing that I am looking for in this nomination is somebody 
who can help the SEC create and maintain a level playing field. 
And I think with your background, I think you have all the skills 
and personal integrity to do just that. And I applaud you again for 
being willing to step out and take on this responsibility. 

Thank you, Mr. Chairman. 
Chairman CRAPO. Thank you. 
Mr. CLAYTON. Thank you. 
Chairman CRAPO. Senator Warner. 
Senator WARNER. Good morning, Mr. Clayton. I have got a couple 

areas I want to bounce around here, so I will try to be fast in my 
questions, if you could try to be somewhat fast in your answers. 

I have been very interested in the emerging challenges around 
cybersecurity. To me, it was fairly remarkable that Yahoo, for ex-
ample, had a 500 million user breach and yet did not feel that was 
material enough to file in their quarterly SEC filing. 

Now, I do not want to just pick on Yahoo. The remarkable stat 
is there are 9,000 publicly traded companies. Less than 100 over 
the last decade-plus have ever reported any kind of cyber breach 
or violation as material information. 
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As more and more companies get more and more often threat-
ened by this type of activity and more of their intellectual property 
is subject to this kind of attack, do you think the SEC ought to 
take a fresh look at reporting around the whole threat of cybersecu-
rity? 

Mr. CLAYTON. Senator, let me give you my personal view, and I 
think it answers your question. I do not think that the American 
public—we can whittle that down to the American investing public, 
particularly outside of—particularly the ordinary investor, has as 
great an appreciate for the cyber risks that our businesses face 
today. 

Senator WARNER. Well, I would just hope, though, that—you 
know, we have got some bipartisan legislation that would at least 
require someone on the board to have some level of cyber experi-
ence. But to me, the whole question of materiality, if Yahoo had 
500 million, then there was some question that the breach actually 
exceeded 1 billion, how that is not material is just beyond belief. 

Mr. CLAYTON. I think it would be inappropriate for me to com-
ment on a specific case or a specific matter, but what I want to say 
is as I look across the landscape of discussion and understanding 
of cyber threats and their possible impact on companies, I question 
whether the disclosure is where it should be. 

Senator WARNER. I appreciate that. 
At one of the hearings Senator Crapo and I had one time—and 

I think he may have touched on this—RBC Capital brought in a 
chart that showed—this is around equity market structure. They 
showed 839 different fee schedules that were composed of 3,722 
separate fee variables. In effect, there was an ability for the market 
makers, through kind of bespoke transactions, to really gear to-
ward people who were going to make the biggest commission off of 
this. It was not by any means a level playing field, in answer to 
Senator Perdue’s questions. 

One of the things that we pushed very hard, the former Chair, 
but we have really not seen it, is to move forward on a maker-taker 
pilot so that we can try to bring more clarity to make sure that all 
bidders in a market are going to get a fair shake. If confirmed, 
would you pledge to continue to work with us on that type of pilot? 

Mr. CLAYTON. Yeah. In my opening remarks, I noted that in our 
interactions—and I was really glad to meet with you—I learned 
things. This is a case where I have learned something in the in-
terim thanks to your questions. The Equity Market Structure 
working group at the Commission is doing—you know, I think is 
doing a good job of bringing the fact that there is a great deal of 
complexity. We do not know whether it is as efficient as it should 
be or as fair as it should be. And I do want to work on this going 
forward. 

Senator WARNER. I would like that because to me, seeing that 
structure, seeing this chart, to me it looked like it was a total abil-
ity to game the system that really allowed market makers to give 
to a preferred broker and, frankly, was by no means—it was by no 
means the kind of level playing field that I think we all want. 

I want to get in my last question here. I know that you have rep-
resented Valeant and Pershing Square. There was potential insider 
trading in conjunction with the Allergan bid back in 2014. As a 
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matter of fact, a Federal judge in California ordered both Pershing 
Square and Valeant to make additional disclosures on their share-
holder documents. In a sense, it seemed like they were almost beg-
ging the SEC to take on a case around this issue around insider 
trading. I also believe that one of the challenges—I think Senator 
Donnelly raised this issue around, you know, long term versus 
short term. One of the challenges, there is a role for activist inves-
tors, but in the United States, we still have under 13D what I 
think is a very antiquated 10-day reporting period, so somebody 
can aggregate that 5 percent of the stock, report it after they got 
that 10 days, then you get another 10 days for somebody else to 
be able to, in alliance as kind of co-investors, aggregate stock with-
out the level of disclosure that—you know, the U.K. is down to you 
have got to report this within 2 days. Hong Kong I think has got 
a requirement of instantaneous disclosure. To me, 13D and the 
ability for these investors to kind of aggregate shares and then pro-
vide kind of an aggressive activist type, you know, sometimes play 
well, but I do not think we are serving our market or serving the 
Western investors well. Do you have any comments on 13D and 
how we might be able to get this kind of information faster out? 
And then also this notion of whether you think the SEC ought to 
take a look at the judge’s decision in the Pershing Square case. I 
tried to get a lot in there. I am over time. 

Mr. CLAYTON. Yes, that is a lot. 
Chairman CRAPO. Quickly, please. 
Mr. CLAYTON. On the question of activist investors and the bene-

fits that they bring to the market and some of the questions that 
people have raised about their activities, you know, that is going 
to be an ongoing debate. I understand the contours of the debate, 
and I look forward to working on it. 

Senator WARNER. 13D? 
Mr. CLAYTON. 13D, I also understand that debate in terms of you 

want to incentivize people who see something wrong with the com-
pany to come in and say, you know, you are not doing a good job. 
On the other hand, you do not want to give them an unfair advan-
tage. And, in particular, I understand your question about what-
ever we want to call it, the domino effect, the group effect. 

Chairman CRAPO. Thank you. 
Senator Reed. 
Senator REED. Well, thank you very much, Mr. Chairman. And 

I apologize for my tardiness. I was leading, along with Senator 
McCain, a hearing simultaneously with the Supreme Allied Com-
mander in Europe, General Scaparrotti, so I am sorry. 

Mr. CLAYTON. It is probably more important. 
Senator REED. No, it is not. It is not. Welcome to you. Welcome 

to your family. I particularly want to salute your father’s service 
in Vietnam. Thank you, sir, very much. 

You have said in your public statement, ‘‘There is zero room for 
bad actors in our capital markets. I am 100 percent committed to 
rooting out any fraud and shady practices in our financial system.’’ 

One of your potential predecessors, Mary Schapiro, in 2011 wrote 
that one of the reasons why there are some inhibitions in doing 
this is because ‘‘the authority to obtain civil monetary penalties 
with appropriate deterrent effect is limited,’’ i.e., they are capped 
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at a relatively low level given some of the behaviors and some of 
the resources. Would you be sympathetic to statutorily raising 
these penalty thresholds? Senator Grassley and I are working on 
such a proposal. 

Mr. CLAYTON. Senator, actually I have to confess this is the first 
time I have been asked the question about the penalties, so I am 
very willing to take a look at the issue and work with you and give 
you my views after I have been better educated on it. 

Senator REED. Well, one of the things that most people—and you 
do not have to be a financial analyst, just somebody back in Rhode 
Island reading the newspaper—when you have a company that set-
tles, or admits no right or wrong, they did not do anything wrong 
and they settle for money which is a fraction of what was sug-
gested they got through these behaviors, people get a little cynical 
and skeptical. So I would urge you very much to look at that. 

Following up on Senator Warner’s question about cybersecurity, 
we also have a proposal—Senator Collins, myself, and Senator 
Warner have a legislative proposal that will require a publicly 
traded board to have at least one person on the board who is a cy-
bersecurity expert, and if not, then in their disclosures, explain 
why they do not need it because of steps they have taken. And let 
me emphasize it does not require companies to take any actions 
other than just provide this disclosure. Would you be sympathetic 
with that legislation? 

Mr. CLAYTON. Senator, as I said, I believe in materiality being 
the touchstone. That said, there are areas where I believe guidance 
to corporations in terms of what their disclosures should be is ap-
propriate. I think cybersecurity is an area where I have said pre-
viously I do not think there is enough disclosure. In terms of 
whether there is oversight at the board level that has a comprehen-
sion for cybersecurity issues, il that is something that investors 
should know, whether companies have thought about the issues, 
whether it is a particular expertise of the board or not, but I agree 
that that is something companies should know. It is a very impor-
tant part of operating a significant company. Any significant com-
pany has cyber risk issues. 

Senator REED. And that is not just the traditional sort of finan-
cial company nowadays or any company, because the ability to 
interfere with operations through the Internet is significant. 

Mr. CLAYTON. Yes. 
Senator REED. Let me ask a question about climate change. It is 

interesting. BlackRock, which is one of the world’s largest asset 
managers, has just indicated that it would expect companies such 
as oil producers, miners, or real estate companies to have a dem-
onstrated fluency in how climate risk affects their business and 
how a given company will address it, which raises, again, a similar 
issue. Should these companies that are exposed to climate risk spe-
cifically be required to make their disclosures in their publicly filed 
documents? 

Mr. CLAYTON. I know that the SEC has issued guidance in this 
area, in particular, not on the impact of climate change itself on 
businesses, but potential regulations and other activities. And let 
me say this: Public companies should be very mindful of that guid-
ance as they are crafting their disclosure. 
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Senator REED. I will just say this, and this is more of a footnote 
than anything else. It is an interesting time when the Secretary of 
Defense seems to be the most fervent believer in climate change 
and the Director of the Environmental Protection Agency does not 
seem to believe it at all, placing companies in an awkward position 
of who do you believe. But I tend to believe the Secretary of De-
fense, so let us stop there. 

A final point we talked about in my office, which is intentions 
are one thing, resources are another, and resources will affect your 
behavior. And as I observed, one of the impressions I had in the 
run-up to the collapse in 2007 and 2008 was the SEC had very 
good intentions, but they did not have the budget to go out there, 
and Wall Street knew it. And so they knew that there were a lot 
of behaviors that might have been in that murky area, but the like-
lihood of, one, being discovered, two, being prosecuted or anyone 
held accountable was virtually nil because the resources were not 
available. 

Right now the SEC is operating on a CR of about $1.6 billion. 
They have asked for $1.7 billion. But looking at the skinny budget, 
domestic agencies are being decimated. So what happens when you 
are presented with a budget which you think is absolutely inad-
equate for the technology, for the enforcement personnel, et cetera, 
and I think that will translate very quickly on Wall Street, generi-
cally speaking, into the sense that there is no sheriff? 

Mr. CLAYTON. Well, in terms of using resources, I am very inter-
ested in using resources as effectively as possible. In the area of en-
forcement, as I have said—and I do look forward to discussing this 
with the staff at the SEC, and the prosecutors who, I know, and 
will, if confirmed, cooperate with, I do believe that individual ac-
countability has a greater deterrent effect across the system than 
corporate accountability. And I look forward to pursuing that. 

On the question of budget and resources, I know lots of instances 
where new CEOs have had to go into a particular situation. They 
wish they had more money; they wish they had less money. One 
of the things that I would have to do here is get up to speed very 
quickly on the areas of acute need versus less need and act accord-
ingly. That is what I can tell you. 

Senator REED. Thank you. 
Thank you, Mr. Chairman. 
Chairman CRAPO. Thank you, Senator Reed. 
Mr. Clayton, that concludes our first round. We have had just a 

couple of Senators ask for a second round, and so we will do that. 
I think we have three Senators who have asked to do so. And I will 
forgo my second round, although I will probably make some wrap- 
up comments at the end, but let us start the second round right 
now with Senator Brown. 

Senator BROWN. Thank you, Mr. Chairman. I appreciate your in-
dulgence, and I know Senator Warren does and Senator Cortez 
Masto does. I have to go to Agriculture after this for the confirma-
tion for the Secretary designee there. 

Again, thank you for answering the questions that you have so 
far. You have clearly thought a lot about the Foreign Corrupt Prac-
tices Act. As a lawyer in private practice, how would you advise a 
client interested in complying with the act if that client was weigh-
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ing going into business in Azerbaijan with a politically connected 
family known to be corrupt and tied to the Iranian Revolutionary 
Guard? And you know that is not just a ‘‘what if.’’ That is a real 
case. 

Mr. CLAYTON. No, I think that is a real case, and I am going to 
not comment on a real case, but I am going to comment on the 
question of how do you advise a client who is subject to the Foreign 
Corrupt Practices Act who may be entering into a business in a 
country that is well known for corruption. I think you have to tell 
that client to think long and hard about whether you want to have 
the potential exposure to—and not just the Foreign Corrupt Prac-
tices Act, but thankfully now, which was not the case 5, 7 years 
ago, similar oversight and enforcement from other OECD countries. 
And, in fact, there are some jurisdictions where in the vast major-
ity of the cases, it may make sense just not to participate. 

Senator BROWN. I am sure you know that the President was in-
volved in that situation. In 2012, he said that the FCPA is a hor-
rible law that should be changed because it puts U.S. business at 
a huge disadvantage. I am not asking you—I know you have had 
some similar kinds of thoughts, but I think all of us want you to 
understand how important it is with a President like no other in 
terms of family investments, in terms of the President’s family has 
gone overseas to do more investing while U.S. taxpayers have paid 
to protect his family when they are overseas and how those raise 
questions not for this hearing but that you need to be particularly 
vigilant because he is your boss. I understand you have a fixed 
term, but he is your boss, and he continues to appear to be making 
money from around the world. And I am hopeful that the standard 
will be high. We should send the message that American busi-
nesses—we should not be sending the message American busi-
nesses can be so successful partnering with corrupt entities. It is 
bad for our moral standing in the world. It is bad for a developing 
country. It is bad for investors. But I would just ask to make that 
statement. 

Let me ask another question. I do not think I have heard any-
body in Main Street, Ohio, complain about the lack of IPOs crimp-
ing their investment choices. What they really want to know is that 
we are doing what we can to prevent the busts that can endanger 
their savings and retirement and to make sure the system is not 
rigged against them. 

I have been troubled for the last 3 or 4 years by the collective 
amnesia on this Committee and in this Senate about what hap-
pened in 2007, 2008, and 2009, and I think most Americans share 
that concern and wonder about the collective amnesia of too many 
of our policy holders. 

So my question is this, Mr. Clayton: What do you tell people sav-
ing and investing about a market where companies can stay pri-
vate for longer, can limit shareholder voting rights—we are seeing 
that in a number of very prominent U.S. companies—and where 
they can make it harder for even large institutions to submit pro-
posals for shareholder votes? 

Mr. CLAYTON. Let me try and take those. In terms of—let me go 
back to your first statement. In terms of whether having fewer 
public companies, I do think it is—again, I do think it is a problem, 
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and I do think it is a problem that is not well known because if 
you have fewer public companies getting on the growth phase, and 
these are all here, that is fewer returns for people who participate 
in the public markets. People who participate in the private mar-
kets are capturing those returns. I do want to see more public com-
panies. 

In terms of, you know, your other questions around amnesia, I 
can tell you that I do not have amnesia. I worry about where the 
risks are today. Now, the risks in 2007, 2008 were in one aspect 
of our economy, and it got away from us, very much got away from 
us, and we did not—I worry about where those risks are housed 
today and making sure that we do not have a repeat of that type 
of situation. 

Senator BROWN. Go back to the—thank you for answering the 
collective amnesia part of it, but we talked, and you said you want 
companies to be—when I said they stay private for longer, you an-
swered that well enough, but more and more companies are lim-
iting shareholder voting rights, more and more companies are not 
really particularly welcoming of submitting resolutions by even 
major institutional shareholders. 

Mr. CLAYTON. On the voting rights and governance issue of com-
panies, you know, two things. It is well disclosed and well under-
stood. That is where we are. The ability of companies to come to 
the market with governance structures like that is a function of 
does it make sense. I also believe it is a function of what is the sup-
ply of public companies coming to the market. My sense—and I 
could be completely off on this because I have not tested it with ex-
perts and things like that. But my sense is that the ability of— 
there is so much thirst for public companies that it is easier for a 
company to set a particular set of governance requirements than 
it may have been in the past. 

Senator BROWN. And that is not a good thing? 
Mr. CLAYTON. I do not know if it is a good thing or a bad thing, 

but I think that is a change in the balance. 
Chairman CRAPO. Thank you. 
Senator Cortez Masto. 
Senator CORTEZ MASTO. Thank you, Mr. Chairman. Thank you 

for the indulgence. 
And to Mr. Clayton, I know it has been a long morning, so I ap-

preciate you being here and the answers to the questions. I have 
two quick ones for you. 

One has to do with the forced arbitration clauses. In particular, 
Dodd-Frank gave the SEC the authority to rein in the use of forced 
arbitration clauses. Unfortunately, the SEC never so much as stud-
ied the issue. 

So my question to you is: If confirmed, will you commit to reining 
in the use of forced arbitration clauses? 

Mr. CLAYTON. I am not going to prejudge and commit to that 
issue. It is actually—I will tell you it is an issue that I do not know 
a great deal about, but I will say that I will commit to working 
with you and working with the staff to learn more about it. 

Senator CORTEZ MASTO. Thank you. 
Second question. A number of my colleagues today have covered 

how your substantial recusals may impede the work of the SEC. 
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My specific interest, though, is in transparency. I believe that Gov-
ernment does not do enough of being transparent enough to the 
taxpayer to understand what is taking place, in Commission hear-
ings, in any type of process or procedure. And while I certainly do 
not want market-moving information to be disclosed before it is 
ripe, I think the public should know when you or any Commis-
sioner has recused yourself once an enforcement matter is settled. 

Will you commit to report to the public instances when you have 
recused yourself and what triggered the recusal once that enforce-
ment matter has been settled? 

Mr. CLAYTON. I think there are two parts to your question—well, 
let me say there are three parts to your question. I do agree with 
transparency. There are situations, as you know as a prosecutor, 
where, you know, for example, you do not disclose an ongoing in-
vestigation until it is over. 

In terms of recusals, I think the Commission has a policy for dis-
closure of recusals, and I look forward to working on that. 

As far as the particular reason for recusal, if it is not—I will 
need to look into it, but there are—it is the first time I have 
thought about it. There are things going through my mind like, you 
know, what is the duty to a client, et cetera, those types of things. 
But I will look into whether the specific reasons for recusal is 
something that should be disclosed. 

Senator CORTEZ MASTO. Thank you. And let me just couch this. 
Most States, and particularly Nevada, have open-meeting laws, and 
they require any type of action taken by a commissioner to be put 
on the record for the public to understand. And I completely agree 
with you that during a pending investigation, you want to protect 
the integrity of that investigation, whether it is civil or criminal. 

My question to you, though, was: At the end of the enforcement 
matter, once it is settled and done, at that point in time would you 
be willing to even change a policy if it is different than what I am 
asking you to identify if you recused yourself on that particular 
matter, and then why you had to recuse yourself? 

Mr. CLAYTON. I am very open to having that dialog with the SEC 
Ethics Officer and the people at the SEC who have experience with 
this—it is not a new issue—finding out what has been done in the 
past, and discussing it with you. 

Senator CORTEZ MASTO. Thank you. I appreciate that. Thank you 
for the answers to the questions today. 

Mr. CLAYTON. Thank you. 
Chairman CRAPO. Senator Warren. 
Senator WARREN. Thank you, Mr. Chairman, and thank you very 

much for letting us have an extra round here. 
Mr. Clayton, last December, President-elect Trump’s transition 

team announced that Carl Icahn would be serving as special ad-
viser to the President on issues related to regulatory reform. Now, 
as you know, Mr. Icahn is a long-time activist investor with hold-
ings of more than $16 billion. He has massive holdings in public 
companies like CVR Energy, an oil refinery, and Herbalife, a med-
ical supplement manufacturer. And as far as we can tell, he has 
not divested any of these investments despite his role in this Ad-
ministration shaping regulatory policy that affects the companies 
that he is invested in. 
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Now, about 2 weeks after Mr. Icahn was named to this position, 
you were nominated to lead the SEC, and according to news re-
ports, Mr. Icahn helped President-elect Trump choose you. That is 
troubling for a number of reasons, especially considering that the 
SEC is actively investigating Herbalife, one of Mr. Icahn’s largest 
investments. 

So, Mr. Clayton, have you had any conversations or other com-
munications with Mr. Icahn since the election on November 8th? 

Mr. CLAYTON. The news reports that Carl Icahn had—I do not 
know—I have no knowledge of—— 

Senator WARREN. I just asked—— 
Mr. CLAYTON. No, but—thank you. After I was—after my nomi-

nation was announced—I had a bit of a heads up that it was going 
to be announced, but after it was announced, I got a call to ask me 
to meet with Carl Icahn, and I met with him. 

Senator WARREN. So you met with Carl Icahn not before you 
were nominated but after you were nominated? 

Mr. CLAYTON. Correct. 
Senator WARREN. And can you tell us what you talked about? 
Mr. CLAYTON. We talked about Mr. Icahn’s view on the impor-

tance of activist investors and how they, through their methods, 
drive performance of public companies. 

Senator WARREN. And let me guess. He thinks activist investors 
are a good thing and should be encouraged in the marketplace. 

Mr. CLAYTON. I think he thinks they do well for markets. 
Senator WARREN. Yeah. Did he talk about any of his invest-

ments? 
Mr. CLAYTON. No. 
Senator WARREN. All right. So he just talked generally about his 

view and talked about his view about how the SEC should—— 
Mr. CLAYTON. No. No real specifics on—— 
Senator WARREN. So he just wanted to give you his general view 

on activist investors, knowing that you were the SEC Chair nomi-
nee. 

Mr. CLAYTON. Correct. 
Senator WARREN. And that was the only conversation you had 

with him—— 
Mr. CLAYTON. No, we—— 
Senator WARREN. ——or with any of his people? 
Mr. CLAYTON. No, we talked—oh, you mean that conversation? 
Senator WARREN. Yes. 
Mr. CLAYTON. That was the only time I have spoken with Mr. 

Icahn or his people before or after, during—— 
Senator WARREN. And that was the only topic of the conversation 

when you met, the two of you? 
Mr. CLAYTON. He congratulated me. We talked—— 
Senator WARREN. Fair enough. 
Mr. CLAYTON. ——about people we knew in common, that kind 

of things. That is the first time I met him. 
Senator WARREN. OK. If you are confirmed, do you agree that it 

would be inappropriate for you to have any conversations with Mr. 
Icahn about the SEC’s regulatory or enforcement plans, especially 
given his massive financial interests in various SEC decisions? 
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Mr. CLAYTON. If I am confirmed and I am in the seat of the 
Chairman of the SEC, I think it is important to talk to participants 
in the markets of all types. 

Senator WARREN. Including those that there are massive ongoing 
investigations? 

Mr. CLAYTON. That is something that needs to be navigated very 
carefully. If there is a massive ongoing investigation, that is why 
we have counsel and protocol, and it may be that it is completely 
inappropriate to talk to somebody. But what I want to say is re-
ceiving information about what participants in our capital markets 
think about them from all different types of people is an important 
part of the job. But to your point, Senator, I agree with you. If 
there is an ongoing investigation and there would be the appear-
ance of impropriety or—you know, even the appearance of impro-
priety, it may be inappropriate to have that kind of—— 

Senator WARREN. I would like you to upgrade that ‘‘may be inap-
propriate’’ to you believe it is inappropriate. 

Mr. CLAYTON. I am not going to—I am not going to totally pre-
judge it, but I totally—I totally get your point. 

Senator WARREN. I would feel totally a lot happier if you would 
totally prejudge that this is inappropriate. 

[Laughter.] 
Senator WARREN. So let me go on from there just a little bit. 
Mr. CLAYTON. OK. 
Senator WARREN. In February, Mr. Icahn purchased a significant 

stake in Bristol-Myers Squibb, the massive multinational drug 
company. And to be clear, he purchased this stake months after he 
was appointed as a special adviser to the President for regulatory 
policy. So let me do this as quickly as I can. 

Mr. Clayton, I just want to ask you generally, can the Federal 
Government’s regulatory decisions affect the value of holdings in a 
drug company like Bristol-Myers Squibb? 

Mr. CLAYTON. Yes, Senator. 
Senator WARREN. Yes, good. And can the value of those shares 

be affected by FDA policies? 
Mr. CLAYTON. Yes. 
Senator WARREN. Good. And patent decisions? 
Mr. CLAYTON. Yes. 
Senator WARREN. And Medicare and Medicaid decisions? 
Mr. CLAYTON. Yeah. 
Senator WARREN. Good. Because, of course, they could. And Mr. 

Icahn is helping dictate Trump administration policy at the same 
time that he is buying stock in this company. It is almost impos-
sible to imagine how he would not have some inside information 
about how these policies would affect a company like Bristol-Myers. 

So, Mr. Clayton, if Mr. Icahn had inside information about Fed-
eral regulatory policy affecting Bristol-Myers and he chose to pur-
chase shares in the company based on that information, is that po-
tentially a violation of securities laws? 

Mr. CLAYTON. As we both know—— 
Senator WARREN. In general. 
Mr. CLAYTON. OK. As we both know, the question of the scope 

of the securities laws around insider trading, et cetera, is—it is a 
very facts and circumstances analysis. 
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Senator WARREN. If he had inside information—— 
Mr. CLAYTON. But it depends—it depends on where it came from, 

what duty, those types of things. 
Senator WARREN. How about it came from the fact that he was 

appointed by the President to get this information and actually to 
create this inside information? 

Mr. CLAYTON. I think we are assuming a lot. 
Senator WARREN. I do not think we are assuming a lot, Mr. Clay-

ton. And I appreciate that you want to be fair here. I know I need 
to stop because I am over my time, and the Chair has been very 
indulgent here. But we are talking about an Administration that 
just has conflicts everywhere, and it is very difficult to determine 
whether someone is actually working in the interests of the Amer-
ican people or they are just lining their own pockets or doing some 
secret blend of the two. The American people should not be on 
guess about that. And when Carl Icahn is influencing policy that 
will affect companies and then he is investing in those companies, 
buying and selling in those companies, that creates a conflict of in-
terest that just—is just beyond what we are even talking about ev-
erywhere else. 

I just want to make the point that we are going to have to count 
on you, the American people are going to have to count on you, and 
I want to hear that you are clear that this is not right, that this 
will be investigated, that there is not going to be chummy con-
versations, and that we will see some real enforcement of the law 
on insider trading. I do not understand how we can have someone 
who continues to trade in a market and is influencing regulatory 
policy simultaneously, and I want to hear the Chair of the SEC say 
he is going to look into this and I hope put a stop to it. 

So I will stop there. Thank you, Mr. Chairman. 
Chairman CRAPO. Thank you, Senator Warren. 
Mr. CLAYTON. Thank you. 
Chairman CRAPO. And, Mr. Clayton, that concludes the ques-

tioning. I do want to make a couple of comments and supplement 
the record on one issue, and I am glad you are still here, Senator 
Warren, because it relates to something you said earlier that I 
want to supplement. 

In your first round of questioning, you indicated that you believe 
that the Republican Commissioners were more lenient in enforce-
ment actions than the Democratic appointees to the Commission. 
And I just have some information here from two articles back in 
October of 2016 in which Reuters in one case and Law360 in an-
other case analyzed all of the enforcement actions of the SEC from 
Mary Jo White’s tenure—it was about a 3-year period of time. 
There were 1,400 defendants, over 400 cases. And the conclusion 
of that lay was that over that 3-year period of time, the Commis-
sion was unanimous in virtually all of them. There were 4 of those 
414 cases in which there was a single negative vote from one Com-
missioner. And so I just wanted to make it clear—I did not want 
to let your allegation that Republican nominees are lenient stand 
without at least a response, and I am glad that you—I know you 
would like to make a response now as well, and you are welcome 
to do so. 
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Senator WARREN. That is right, and I have not prepared for this, 
but I do want to say I think we have a New York Times analysis 
showing in the 48 cases where Mary Jo White recused herself that 
the Republicans wanted less enforcement. 

Chairman CRAPO. I am not familiar with that article, but you are 
welcome to—— 

Senator WARREN. And the Democrats wanted more enforcement. 
Chairman CRAPO. ——present it. 
Senator WARREN. But we can continue to talk about this issue. 
Chairman CRAPO. We will do so. 
Mr. Clayton, thank you again for your willingness to serve and 

your coming and participating in this hearing here today. 
I have just one announcement for our Members, and that is that 

the questions for the record—which will be submitted, and we ask 
you to respond to promptly, Mr. Clayton—are due by the end of 
business on Monday. 

And, once again, thank you for being here. That concludes our 
business. The hearing is adjourned. 

Mr. CLAYTON. Thank you, Senator. 
[Whereupon, at 11:55 a.m., the hearing was adjourned.] 
[Prepared statements, biographical sketch of nominee, responses 

to written questions, and additional material supplied for the 
record follow:] 
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PREPARED STATEMENT OF CHAIRMAN MIKE CRAPO 

MARCH 23, 2017 

This hearing will come to order. 
This morning, we will hear testimony on the nomination of Jay Clayton to be the 

Chairman of the United States Securities and Exchange Commission. 
Mr. Clayton has extensive expertise in our financial markets as a highly regarded 

securities lawyer. 
For decades he has helped companies access our capital markets, increase their 

ability to invest in the U.S., and grow and create jobs. 
One area on which Mr. Clayton has already indicated he will focus is capital for-

mation. 
Capital markets drive innovation and job creation, and access is the lifeblood of 

our economy. 
The JOBS Act helped revitalize the primary markets, and both Congress and the 

SEC should continue to find ways to help companies go public and allow investors 
to share in their success. 

Recently, this Committee marked up several bipartisan securities bills and we en-
courage you, if confirmed, to help us identify other securities areas which could use 
legislative improvement. 

The SEC has an important three part mission: protect investors; maintain fair, 
orderly, and efficient markets; and facilitate capital formation. 

Each part of the mission is equally important and should not come at the expense 
of another. 

I raise this because the SEC’s mission is critical to every U.S. citizen and retiree. 
Investors should be able to participate in our markets, on fair footing, so that they 

can pay for life events such as college and save for retirement. 
We also need to help investors make sure they have material information to make 

informed investment decisions. 
I have repeatedly stressed the need for the U.S. financial system and markets to 

remain the preferred destination for investors throughout the world, and the SEC 
has an important role to that end. 

I look forward to hearing more from you on how we can help companies grow, 
Americans get hired, and investors share in the wealth creation by these companies. 

Another important issue that the SEC is tasked with is ensuring that the stock 
market rules and regulations are still appropriate, given that most of them were 
promulgated in a time where technology was much less advanced. 

It is imperative that these rules serve the needs of companies and investors. 
In that vein, it is important for the SEC to do retrospective reviews of its own 

regulations to ensure they are working out as intended and are still appropriate. 
This is in line with the President’s own executive orders on regulation. 

Other regulators are subject to EGRPRA, the Economic Growth and Regulatory 
Paperwork Reduction Act, which statutorily mandates a review and evaluation of 
existing regulations in order to identify which are outdated, unnecessary, or unduly 
burdensome. 

While technically the SEC is not subject to EGRPRA, your predecessor, Chair 
White, indicated before this Committee that she was ‘‘very much committed to re-
viewing [the SEC’s] rules in that fashion.’’ A commitment that many would like to 
see continue. 

Additionally, it is important for the SEC to have robust cost benefit analysis. I 
have long stated this position and our President recently echoed the importance of 
cost-benefit analysis in an executive order. 

I look forward to hearing from you today on these issues, as well as what you 
hope to prioritize when you are at the SEC. 

Congratulations on your nomination, and thank you and your family for your will-
ingness to serve. 

PREPARED STATEMENT OF SENATOR MARK R. WARNER 

MARCH 23, 2017 

Mr. Clayton, I appreciated the opportunity to meet with you prior to today’s hear-
ing to discuss your nomination to lead the Securities and Exchange Commission 
(SEC). 

America has the deepest, most liquid markets in the world. If confirmed, you will 
have the responsibility of protecting investors against fraud while preserving a sys-
tem that fosters capital formation and ensures fair and efficient markets. 
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One area that I have been passionate about is equity market structure and ensur-
ing our markets operate efficiently and on behalf of all investors. Over the past few 
decades, we have seen remarkable technological progress and innovation in our se-
curities markets, coupled with substantial regulatory reform. Some of these ad-
vances and reforms, including decimalization, have brought considerable rewards for 
individual investors by narrowing spreads and increasing liquidity. Most trades 
today can happen within fractions of a second, providing good prices and counter-
parties for those seeking to buy equities around the world. 

But at the same time, we have seen increased volatility and periodic dislocations. 
These include a Flash Crash in 2010, ‘‘Mini’’ flash crashes in individual equities, 
a Flash Freeze at the NASDAQ in 2013 that halted trading for hours, a glitch at 
the NYSE in July 2015, and numerous allegations (resulting in settlements) of mis-
behavior at dark pools. Such events do little to engender confidence, and indeed may 
hinder investment in the stock market, adversely affecting the broader economy. 

As a result, I have been a vocal proponent of market structure reforms that will 
improve the resiliency and efficiency of markets, and protect retail investors. Spe-
cifically, I have, on a bipartisan basis with Chairman Crapo, called for the SEC to 
implement a maker-taker or access fee pilot that will help shed light on order rout-
ing. I also supported a tick-size pilot, which will provide data on whether improve-
ments can be made to help foster capital formation and improve secondary market 
trading. Chair White had announced she would implement a maker-taker pilot 
while also conducting a holistic review of market structure, and I hope that you will 
move forward on both—without letting the latter impede pilots that can offer valu-
able data in the interim. 

In ensuring fair and efficient markets and protecting investors, I also hope that 
you will take an aggressive stance towards insider trading. As you know, there have 
been prominent cases in recent years where federal judges have practically begged 
the SEC to bring an enforcement action for suspect illicit behavior, and yet the SEC 
has failed to do so. A key test of your chairmanship will involve whether you will 
take a more pro-investor, pro-market stance by aggressively pursuing such viola-
tions. 

Capital markets exist to help foster capital formation that can be used to expand 
the investment, hire workers, and grow the economy—not to allow machines to arbi-
trage fractions of pennies or to allow participants to drive a company towards short- 
term maximization of profits at the expense of the longer-term value creation and, 
often, the viability of the firm. And so I believe the SEC, in carrying out its function 
in promoting capital formation, should encourage companies, through its regulatory 
process, to adopt policies that foster longer-term growth and investment, as opposed 
to the more recent and disturbing trend of short-termism. 

I look forward to hearing your views on these topics. 

PREPARED STATEMENT OF JAY CLAYTON 
TO BE CHAIRMAN OF THE SECURITIES AND EXCHANGE COMMISSION 

MARCH 23, 2017 

Chairman Crapo, Ranking Member Brown, and Members of the Committee, I am 
honored to appear before you today as President Trump’s nominee to Chair the Se-
curities and Exchange Commission. I want to thank you and your staff for the time 
you have spent with me. I have enjoyed, and learned from, our meetings. 

Our capital markets have far-reaching and profound effects for every American. 
Making sure our markets are fair, open, orderly, and efficient—and ensuring that 
investors are protected—is the fundamental responsibility of the SEC. If confirmed, 
I will take up this responsibility with energy and purpose. I pledge to work with 
my fellow Commissioners, the SEC Staff, this Committee, and the many others who 
support and defend our capital markets. 

The importance of Government service was instilled in me from a young age. Six 
weeks after I was born, my father shipped out to Vietnam as a Second Lieutenant 
and my mother, 20 at the time, and I moved to her childhood home in Lykens, 
Pennsylvania. We lived with her parents and her four younger brothers. 

My grandfather, Pat Kerwin, the 8th and last child of coal miners, a small town 
lawyer, and perpetual public servant, both in title and action, took a strong interest 
in me. We were great friends for 20 years. Remarkably, for as far back as I can 
remember, he took me with him to township meetings, real estate closings, and es-
tate auctions. Those experiences, much more Main Street than Wall Street, made 
a deep and lasting impression on me. 
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1 Today, the number of U.S.-listed public companies is down over 35 percent from 1997. In 
1996, there were approximately 845 U.S. IPOs, while in 2016, there were approximately 128. 
See, e.g., Anne VanderMey, Fortune.com, ‘‘IPOs Are Dwindling, So Is the Number of Public 
Companies’’ (Jan. 20, 2017), available at http://fortune.com/2017/01/20/public-companies-ipo- 
financial-markets/. WilmerHale 2016 IPO Report (March 24, 2016), available at https:// 
launch.wilmerhale.com/uploadedFiles/SharedlContent/Editorial/Publications/Documents/ 
2016-WilmerHale-IPO-Report.pdf. 

My parents, Kathi and Walt Clayton, are here today along with my youngest 
brother Andrew. I thank them for a lifetime of support. 

When I entered the 9th grade, we moved as a family for the last time to Delaware 
County, Pennsylvania. I met new friends, mostly through sports. One of those 
friends, who has long been my best friend, is my wife Gretchen. We met 36 years 
ago and have been married for 25 years. I want to specifically thank Gretchen for 
her encouragement, love, and support. We are also joined here today by our three 
children—Jasper, age 14, Wyatt, age 13, and Haley, age 12. As Chair of the SEC, 
I will be mindful of my responsibility to their generation. 

During the course of my 20+ year career as a transactional lawyer, it has been 
my privilege to work with leaders in the public and private sector, including on 
landmark transactions, such as the world’s largest IPO, as well as important trans-
actions during the dark days of the financial crisis. From my 5 years in Europe— 
where I worked on matters involving the laws and markets of no fewer than a dozen 
countries, including France, Sweden, Turkey, Switzerland, Italy, England, Greece, 
and Germany—I learned that the world’s capital markets are very interconnected 
and, more broadly, that America is, indeed, the greatest country. 

My work has included counseling to a number of small private businesses and in-
dividuals. During my college and post-graduate years, my mother and father oper-
ated a small warehousing and logistics business. I worked with them on various 
projects, including lease negotiations, inventory system design and establishing a 
401(k) plan for employees. There were ups and downs, and I learned first-hand the 
many challenges small- and medium-sized businesses face as well as their impor-
tance to our economy. 

Based on all of my experiences, nationally and internationally and on Wall Street 
and Main Street, I firmly believe that: 

1. Well-functioning capital markets are important to every American; 
2. All Americans should have the opportunity to participate in, and benefit from, 

our capital markets on a fair basis, including being provided accurate informa-
tion about what they are buying when they invest; and 

3. There is zero room for bad actors in our capital markets. 
I am 100 percent committed to rooting out any fraud and shady practices in our 

financial system. I recognize that bad actors undermine the hard-earned confidence 
that is essential to the efficient operation of our capital markets. I pledge to you 
and the American people that I will show no favoritism to anyone. 

One last comment: For over 70 years, the U.S. capital markets have been the envy 
of the world. Our markets have allowed our businesses to grow and create jobs. Our 
markets have provided a broad cross-section of America the opportunity to invest 
in that growth, including through pension funds and other retirement assets. In re-
cent years, our markets have faced growing competition from abroad. U.S.-listed 
IPOs by non-U.S. companies have slowed dramatically. More significantly, it is clear 
that our public capital markets are less attractive to business than in the past. As 
a result, investment opportunities for Main Street investors are more limited. 1 
Here, I see meaningful room for improvement. I am excited to work with you, my 
fellow Commissioners and the SEC staff to pursue those improvements and, in 
doing so, will always be vigilant to ensure that the Commission is steadfast in pro-
tecting investors. 

Thank you for this opportunity. I look forward to receiving your advice and an-
swering your questions. 
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STATEMENT FOR COMPLETION BY PRESIDENTIAL NOMINEES 

Name: Cia>ioa m 
(!#) 

Walter 

(F'nl) 

Position to whi(b nominated: Chair, Securities and Excllange Commission 

Date or nominatioa: January 4, 2017 

JO!tph 

(Oilier) 

Dateorbirtb: II July 1966 

(l)ly) (Moolll) (Y .. ) 

Place or birth: Fort Eustis, Ne\ll)Of! News, VA 

Marital Status: Married Full name of spouse: Gretchen Butler Cla)ton 

Name and ages or (bildren: Jasper Anne Clayton, 14; Wyatt James Cla)~On, 13; Haley Zehring Cla)10n, 12 

Education: 

Institution 

Strath Haven High School 
Lafayette College 
University of Pennsylvania 
University of Cambridge 
Unh·ersity of Pennsyl1'8Dia 

8/80-6184 
8/84-12185 
1/86-&88 
8188-6190 
8/90-5J'J3 

Degrtes 
received 

Diploma 
NIA 

B.S.E. 
B.A. 
J.D. 

6/84 
N/A 
6188 
6190 
5/93 

Note: DateS abo1~ are estimated. 

Honors 
and awards: 

Memberships: 

List below all scholuships, fellowships, honorary degrees, military medals, honorary 
society memberships and any other special recognitions for outstanding service or 
adlie\-emenl 

See Attachment A (Awards) 

List below all memberships and offices held in professional, fraternal, business, scholarly, 
civic, charitable and other organizations. 

See Attachmmt B (Organizations) 

Employment record: List below all positions held since college, including the title or description of job, name 

Gorernment 
experience: 

of employmen~ location of work, and inclusive dates of employment. 

See Anaebmmt C (Employment Following College) 

List any experience in or direct association with Federal, State, or local governments, 
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Publubed 
Writiags: 

Political 
Affiliations 

including any advisory, comuiWh't, hononry or ocher pan time ~or positions. 

Law cledc to the Honorable Marvin Katt, Judge in !he U.S. Diwict Court for the 
EastemDislrictofPennsytvania,from 1993 to 1995. 

Intern, Office of the United St!tes Attorney for the Eastern District of 
Pennsylvania, 1993. 

LBJ Congressional Intern for the Honorable Curt Weldon (f> Dislrict, 
Pennsylvania), 1990. 

Student Rqmentative to the School Board, Wa.llingford-Swarthmon: School 
Diwict (Delawue County, Pennsylvania), 1983-19&4. 

List the titles, publishers and dates of books, anicles, reports or other published materials 
you have ~Titten. 

See Attachment D (Published Writings) 

and activities: List membmhips and otrJCCS held in and services rendmd to all politic:al patties or 

Political 

election CO!!Imittces during the last I 0 years. 

1 am not affiliated with a political pany. 

I was a member of the Finance Committee for the campaigns of Cyrus R. Vance, 
Jr. for Manhattan District Attorney, 2009-2014. 

Contributions: Itemize all political oonlributions of$500 or more to any individual, campaign 
organization, political party, politica.l action committee or similar entity during the last 
eight yean and identify specific amounts, dates, and names of recipients. 

Dale A!!!2l!!l! Recipient 
313Jf2016 s1,ooo I Friends of Schumer 
3117n016 $1,000 Heaney for Congrm 
10111f2015 $1 ,700 Jeb 2016, Inc. 
101&12015 $2,000 Shelby for U.S. Senate 
8/6f2015 SI,OOO Mike Crapo for U.S. Senate 
6115f201 5 ssoo Bennet for Colorado 
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5f26120l5 $1,500 Ponman for Senate 
21100015 $1,000 Right To Rise PAC 
1111812014 $2,500 C)rus Vance for Manhattan 

Disuicl Attorney 
9/5fl014 $250 Kim Council2014 
7fl9fl014 SI,OOO Capito for West Virginia 
ll fl6fl013 SI,OOO Ted Cruz Victory Committee 
111612013 $1,000 Friends of Mark Warner 
7fl212013 $1,000 Cory Booker for Senate 
6/1.5/2013 $1,000 Bidcn for Anomey General 
612312013 $500 Friends ofKimberly~il 
51812013 $500 Friends of Kimberly Council 
4f25f2013 $1,000 Capito for West Virginia 
l/9fl013 $2,500 C)'IUs Vance for Manhattan 

District Anomev 
9fl9fl012 $1,000 Josh Mandel Senate Victory 

Committee 
711612012 $1 ,000 Ted Cruz for Senale 
6119fl012 $4,000 Connecticut Dem0C111ic State 

Central Commiuee 
5fl4fl012 $1,000 Romney Victory, Inc. 
5/812012 $5,000 C)'IUS Vance: for Manhattan 

District Attorney 
1211112011 $2,500 C)'IUs Vance for Manhattan 

District Attomev 
12/9n011 $1,000 Ted Cruz for Senate 
12107f2011 $1 ,000 Andrew Cllorno 2018 
1011212011 $500 Friends of Rob ASIOrino 
9f2612011 $1 ,000 Citizens for Josh Mandel 
9/13f2011 $1,000 Shelley Moo~ Capito for 

Congress 
5/26120 11 $1,000 Romney for President 
4n/20II $5,000 C)'IUS Vance for Manhattan 

District Attomev 
9117fl010 $1,000 Friends of Mike Lee. 
612212010 $500 fun Himes for CongiC$$ 
5f26120l0 $500 Ta.~forWilsoo 

1/ISflOIO $500 Scott Brown for U.S. Senate 
1212212009 $500 Friends ofDan Maffei 
1212212009 SI ,OOO C)'IUS Vance for Manhattan 

District Attorney 
6123f2009 $2,500 Cyrus Vance for Manhattan 

DistrictAttomey 
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Future employment 
relationsbips: 

Poteatial coanids 
or interest: 

Slate fully your qualifiCIIions 10 serve in the position 10 whH:h )'OU have been named. 
(attach sheet) 

See Attachment E (Qualifications) 

!.Indicate whether )OU will sever all oonnections with )OUr present employer, business 
finn, association or 01g3nization if ~u are confinned by the Sell3te. 

As described in the ethics agrmnentlhat I have entmd into ll'ith the U.S. 
Securities and Exchange Commission's (SEC) ethics official, which has been 
provided to the Committee, if oonfirmed by the Senate, I will sever all such 
oonnections. Note that pursuant to the Sullivan & Cromwell LLP Group !Xfined 
Benefit Plan for Partners and the Sullivan & Cromwell LLP Supplemental 
Pension Plan for Partners, I am eligible 10 receive monthly lifetime retirement 
payments from the firm commencing at age 65. If eon firmed by the Senate, I ll'ill 
remain a participant in these defined benefit plans but II' ill not be entitled 10 
benefits prior 10 that age (approximately 15 )WS from now~ 

2. As far as can be fortSeen, state ll'ilecber ~u have any plans after completing 
government service to mume employment, affiliation or practice wilh your previous 
employer, business firm, association or organization. 

No. 

3. Has anybody made )'OU a commitment to a job after you leave government? 

No. 

4. Do you expect to serve the full term for which you have been appointed? 

Yes. 

I. Describe any financial anangements or deferred compensation agrmnents or other 
oontinuing dealings with business associates, clients or CUWlmers 1\bo \\ill be 
affected by policies which )'OU 11'111 inlJuence in the position 10 which )'OU have been 
nominated. 

[f oonfirmed, l will resign from Sullivan & Cromwell LLP. Under the terms of the 
Sullivan & Cromwell LLP Group !Xfined Benefit Plan for Partners and the Sullivan 
& Cromwell LLP Supplemental Pension Plan for Pa11ners,l am eligible to receive 
monthly lifetime rttirement payments from the finn oommencing at age 65. As 
described in my ethics agreemen~ which has been provided 10 the Committee, if 
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confmned by the Senate l will remain a participant in these defined benefit plans, but 
l will not be entitled to benefns prior 10 that age(approximalely IS )'Can from now). 

2. List any in1•estments, obligations, liabilities, or other relationships which might involve 
potential conflicts of interest with the position to which you have been nominated. 

In connection with the nomination process, I have consulted with the Office of 
Government Ethics and the SEC designated agency ethics official to identify 
potential conflicts of interest; Any potential conflicts of interest will be resolved in 
accoolance \lith the ttm!S of the ethics agretlll(llt that l have entered into v.ith the 
SEC's elhics official and tha1 has been provided 10 this Committee. lam not aware 
of any other potential conflicts of interest. 

3. Describe any business relationship, dealing or financial transaction (other than tax 
paying) which you have had during the last l 0 years with the Federal Government, 
whether for yourself, on behalf of a clien~ or acting as an agen~ that might in any 
way constitute or result in a possible conflitt of interest with the position 10 which 
you have been nominated. 

In connection \lith the norninatiion process, I hm consulted \lith the Ofl"ICC of 
Government Ethics and the SEC designated agency ethics official to identify 
potential conflicts of interest. Any potential conflicts of interest 11ill be resolved 
in accordance with the terms of the ethics agreement that! have entered into with 
the SEC's ethics official and that has been provided to this Committee. I am not 
aware of any other potential conflicts of interest. 

4. List any lobbying activity during the past ten )'eatS in v.1ticb )OO have en~ in for the 
purpose of d~ or indiltaly influcocing the passage, defeat or modification of 
any legislation at the national level of government or affecting the adminiSinltion and 
execution of national law or public policy. 

None. 

S. Explain how you will resoll·e any conOict of interest tha1 may be disclosed by your 
responses 10 the items above. 

In connection with the nomination process, I have consulted with the OffiCe of 
Government Ethics and !he SEC designated agency elhics official10 identify 
potential conflicts of interest. Any potential conflicts of interest will be resolved 
in accordance with the terms of the ethics agreement that I have entered into wilh 
the SEC's ethics official and that has been provided to this Committee. lam not 
aware of any other potential conflicts of intcmt. 
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Civil, criminal and 
investigatory 
actions: I. Give the full details of any civil or criminal proceeding in which you were a defendant 

or any inquiry or investigation by a Federal, State, or local ageocy in which you were 
the subject of the inqui!y or investigation. 

None. 

2. Give the full delails of any proceeding. inquiry or in1·estigation by any professional 
association including any bar association in which you were the subject of the 
proceeding, inquiry or investigation. 

NoDC. 
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Confidential Financial Statement 

'etWorth 

Provide a complete, cwtent financial net wonh statement which itemizes in detail all assets (meluding 
bank accounts, real estate, securities, trusts, invesunents, and other financial holdings) all liabilities (including 
debts, mortgages, loans, and other financial obligations) of )'llurself, )'IJUt spouse, and other immediate members 
of )'llur household. 

See Anaclunent f (Confidential Financial Statement) 

SOURCES OF INCOME LAST 3 YEARS 

I. List sourtes and amounts of all income received during the last 3 years, including all salaries, fees, 
dividends, interest, gifts, rents, royalties, patents, honoraria, and other items exceeding SSOO or more. 
{if)'llu prefer to do so, copies of U.S. income ta' returns for these )'titS maybe substitiJted here, but 
their submission is not required.) 

See Attachment F (Confidential Financial Statement) 

2. List sources, amounts and dales of all anticipated receipts from defenred income am.ngements, stook 
options, uncompleted contracts and other future benefits which )'IJU expeclto derive from previous 
business relationships, professional services and finn memberships or from fonner employers, clients, 
and customers. 

Under the tenns of the Sullivan & Cromwell UJ> Group Defmed Benefit Plan for Partners and the 
Sullivan & Cromwell UJ> Supplemental Pension Plan for Partncts, I am eligible to n:eei\'t monthly 
lifetime retirement paymeOIS from the fum commencing at age 65. As descn'bed in my~ 
agn:emem, which has been provided to the Committee, if confmned by the Senate I will remain a 
participant in these defined benefit plans, but! will not be entitled to benefits prior to that age 
(approximately 15 }'tatS from now). Also as described in my ethics agn:emen~ I will receive a refund of 
my capital account and a pro rara partnership shan: for services perfonned in 2016 and 2017 before I 
assume the duties of the position of Chair. Also as described in my ethics agreement, my interests in the 
finn's defined contribution plans (whose assets an: invested in the Sullivan & Cromwell LLP Master 
Trust) will be paid out to me as soon as possible follo"ing confumation, but no later than 90 da}'S after 
confinmation. See Attaclunent F (Confidential Finaneial Suternent) for information on the amoonts of 
these pa}ments and payouts. 

The undersigned certifies that the infonnation contained herein is true and correct. 

Signed:_~-v-,p:;;· ~-, _D:Ite: 



55 

VerDate Nov 24 2008 12:32 May 01, 2017 Jkt 046629 PO 00000 Frm 00059 Fmt 6621 Sfmt 6621 L:\HEARINGS 2017\03-23 NOMINATION OF CLAYTON\HEARING\24988.TXT JASON32
31

70
08

.e
ps

Attachment A 

I. Thouron Award, Univeo.;ily of Pennsylvania 
Scholarship for Study in the United Kingdom 

2. Tau Beta Pi (college) 

3. Dean's List {college) 

4. Math Honor Society {college) 

5. Hexagon SeniorSociety{college) 

6. James Howard Weiss Award (college) 

7. Hugo Wolf Prize {college) 

8. Anette Estrada Award (college) 

9. Moot Coun Board Qaw scbooO 

10. Order of the Coif {law school) 

II. Bergman Business Prize (law school) 
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AtacluoouB 

Professional <mnjl.!!jom 

I. American Bar Asscciation 
Member, 2001 (estimated) to prmnt 

2. New York City Bar Association 
Member, 2010 to prmnt 
Chair of the Coauninee on lnten:atiooal Tramactioos, 2011·2012 

3. Ad Hoc Group (Securities Lawyu l>inllet Groop) 
Member, 200110 present 

4. lntematiooal Bar Associtllion 
Member, 2000- 2006 (estimated) 
Secretary, Securities Law Ccmmittee 
Chair (Prague Coofermce 2005), Securities Issues in Metgm. Acquisitions and 
Recrganisatioo$ 

S. Univmity of Pennsylvania 
Various fonnal and infonnal gtOUp& following college, including Adjunct Professor of Law, 
Thouroo Socie~y,lnstitute of Law and Etonomics, Alumni Interviewer and Hexagon Senior 
Sociery 

6. Uni•-mity of Cambridge 
Various fonnal and infonnal gmJpS fo~Jo,.ing college, intludin& Cambri4at Univmity 
Baskelball Tam (198S-1990) and Amman Frialds of Cambridge 

7. Go\-emor's Island Alliance 
Member, 2011 to present 
Board Member, 2011·2014 

8. United States Naval Institute 
Member, 2014 to present 

9. MetropOlitan Golf Association 
ExecW\-e Committee Member, 201610 prtSeoll 

Social Organizations 

10. Philadelphia Cricket Club 
1995 to present 

II. Phil3delphia Racquet Club 
1993-1997 
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12. Stoke Park Club, England 
2000·2001 

13. Wisley Golf Club, England 
2002-2005 

14. BayoMe Golf Club 
2006to present 

15. Manatee Golf Club 
2012to present 

16. Hidden Creek Golf Club 
2012to present 

17. Balrusrol Golf Club 
2013 to present 

18. The links 
2013 topresem 

10 
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Anachmen1 C 

Ernplovment following College 

~ Position Dates 

Ocean City Beach Patrol Lifeguard 6183.8189 
(summers/weekends} 

C!ayMatk Distribution SeJVices, Analyst/Programmer apPfOX. 3/87 - approx. 6193 
Inc. I Penn Tech Transfer Corp. (various ad hoc projecls} 

Hon. CUll Weldon LBJ Intern 6/9Q. 8190 

Dechen, Price and Rhoads Swnmer Associate 6/91.8191 
Philadelphia, PA 

Sullivan & Cromwell LLP, Swnmer Associate 6192 . 8192 
New York, NY 

Judge MalVin Katz, U.S. District Law Clerk 8193.8195 
Cowt for the Eastern Ois!ric1 of 
Pennsylvania, Philadelphia, PA 

Sullivan & Cromwell LLP, Associate t0/95 . 5198 
Washington, DC 

Sullivan & Cromwell LLP, Associate S/98 . 3/00 
NewYork,NY 

Sullivan & Cromwell LLP, Associate and Panner 3/00.8105 
London, England (as of 1/01) 

Sullivan & Cromwell LLP, Partner 8/05 • pt"CSCII! 
New York, NY 

University of PeMsylvania AdjWlct Professor 2009 · present 
Scllool of Law 
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Allacbment D 

Published Writings 

I. Co-Author of "'Ten Commandments' of Cyber s~urity Can Enhance Safety", Knowledge@ Wharton, 
February2016 

2. Co-Author of"\Ve Don't Need a Crisis to Act Unitedly Against Cyber Threats", Knowledge@Whanon, 
June2015 

3. Chair of the Drafting Commiuee for a Report of the International Business Transactions Committee: 
"The FCPA and its Impact on International Business Transactions-Should Anything be Done to 
Minimize the Consequences of the U.S.'s Unique Position on Combating Offshore Corruption?", 
International Business Transactions Committee, New York City Bar Association, December 201 I 

4. Co-Author of"USA 10-K: Why America Needs an Annual Report", Knowledge@ Wharton, July 2012 

In addition, Srd/ivan & Cromwell UP frequently publishes client alert memoranda describing legal 
devewpments. Below is a list of such memoranda for which I have acted as a principal draftsperson. 
This list does not include memoranda that! reviewed (rather than drafted) prior to publicorion. 

5. Non-GAAP Financial Measures: Update on the SEC's Increased Scrutiny ofNon-GAAP Disclosure 
(1014116) 

6. The Evolving Landscape ofSharebolder Activism: Key Developments and Potential Actions (311 0115) 

7. Maintaining Auditor Independence Requires Close Attention from the Issuer's Audit Committee, 
Management and Outside Auditors (I 0!31/03) 

8. SEC Staff Narrows the Scope of Foreign Issuer Transactions Eligible for Confidential Review (5121101} 

9. New Form 20-F -SEC Staff Interpretation Could Result in New Audit Procedures for Non-US Issuers, 
Including an Increase in Auditor Communication with Outside Counsel- Issuers and Outside Counsel 
Should Take Care to Prot~t the Confidentiality of Such Communications (2/19101) 

10. SEC Issues Order Finding that E. On AG Violated U.S. Securities laws by Issuing False Denials of 
Ongoing Merger Negotiations -Reminder to Non-U.S. Issuers to Consider U.S. Securities laws when 
Commenting on Market Rumors {I 0/20100) 

I I. Forward-Looking Statements Update- How Recent Court Decisions Have Conslrued the Cautionary 
Statements of the Safe. Harllor (9/9/99) 

12. SEC Proposes Sweeping Changes to the Regulatory System for S~rities Offerings (I 1120/98) 

I 3. SEC Proposes Major Reform to the Regulatory Systems for Securities Offerings and Business 
Combinations (10115/98) 

12 
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14. SEC Adopts Rules Requiring Broker-Dealers and Transfer Agents to F'ile Year 2000 Readiness Repons 
and Solicits Further Comment on Accountants Review of the Reports (814198) 

15. SEC Proposes Rule Requiring Broker-Dealers to Submit Year 2000 Readiness Repons (3/16198) 

16. SEC Proposes Alternative Exchange Act Regislration Regime for OTC Derivatives Dealers ( 12130197) 

17. SEC Proposes Definition Related to Federal Blue Sky Exemption for Cenain Offering Documents 
Prepared by or on Behalf of the Issuer (2121/1997) 

18. National Securities Markets Improvement Act of 1996-Capital Markers Provisions (I 0/9/96) 

19. SEC Issues Concept Release Seeking Comment on Refonns Relating to Securities Offerings (8119/96) 

20. 1996 Amendments to the Rules Under Section 16 of the Securities Exchange Act of 1934 (6127/96) 

2!. Congress Overrides Veto and Enacts Private Securities Litigation Refonn Act of 1995 (!2127/95) 
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A!1achmentE 

It <s a great honor to be nominated to be Chair of the United States Securities and Exchange Commission. 
If confirmed by the Senate, I will work ztalously on behalf of the American people with my fellow 
Commissioners and the SEC staff in pwsuit of the Commission's tri-panite mandate to protect investors, 
maintain fair maltets and facilitate capital formation. 

My qualificatioos for this position fall into three categories, (I) education and expertise, (2) practical 
experience and (3) beliefs and commitment 

EduC3Jion and Exoertise 

Capital markets, by their nature, rut multidisciplinasy. They bring together an array of diverse 
panicipants, including. to name only a few, large and small busi~ses of all typeS, local, state and 
national govmments, individual investors, pension funds, institutional investors, traders and financial 
services providers. Moreover, the performance of our capital maltetS has had, and will continue to have, 
profound effectS throughout our society, including on employmen~ growth and security. 

No person (or computer) can predict how maltets will perform over the long term or the effects that 
market performance will have on various sectors of our socieiy. There are many factors outside of our 
control and understanding that will affect future rtSultS. That said, the Commission must strive to 
anticipate the effectS its actions, and the actions of others, will have and take actions designed to ensure 
that those anticipated effectS reflect the Commission's mandate. 

I have studied and received degrees in Engineering. Economics and Law and, over the cowse of my 
career, have developed a technical expertise in various aspects of securities law, including in the conteA1s 
of capital raising. securities regulation and mergers and acquisitions. I believe this multi-disciplinasy 
education and expertise and the perspective they bring. when combined with the personnel and other 
rtSources of the Commission. will substantially contribute to my effective~ as Chair, if confirmed. 

Duringthecourseofmy2(ltyearcareerat Sullivan& Cromwell (IS as a Partner), it has been my 
privilege to engage with the public and private sector on a wide range of matttrs, including tbe world's 
largest !PO, mergers and acquisitions, corporate governance maners, multiple transactions during the 
financial crisis (e.g., TARP investments, the sale of Bear Stearns to JP Morgan, and the purchase of 
Lehman assetS by Barclays1 and the consumer relief aspects of various mortgage-ttlated settlementS 
with the Department of Justice and other authorities. 

I also have acted as the principal legal advisor oo various international maners, including while resident 
in my finn's London office from 2000 to 2005. These maners involved navigating the markets, laws and 
policies of no fewer than a dozen countries, including England, France, Sweden, Gennany, Greece, Italy 
and Turkey and include securities offerin&$, mugers, joint ventures and cross-border rtgulatory maners 
and investigations. In the area of securities regulation and trading. I frequently advise market 
panicipants on trading matters in the United States and abroad and was a substantial contributor to (and 
listed as one of the inventors ol) a trading platfonn for privately issued securities. 

My experience in law and business is oot limited to large instiMions and transactions. Over the course 
of my professional career, I have provided advice and counseling to a number of stnall private businesses 

14 
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and individuals, induding some chat r-1 IICUte financial and personal risks. In addition, during my 
~It&t and post-graduate yean, las.simd my motl1tr and Whet with 1llt opera~ial of a smallS~«! 
•'lltbousing and logi.stil:s busincs.1. From 1987to 1993,1 11ul:cd on various maners, including m 
.. ioos, loan negotialioos, 1llt design of m im'mlory CODuol system and establishing a 401(k) plan 
for empiO)'CeS. The business had sueusses and failures and, on a personalle-'C~ provided me with a 
(11$1·h3nd undmtandiog of the imponance of small and mcdiwn sized businesses to our local and 
national CCOIIOillies and the many challenges they fa~:e, including as consumm of financial products and 
services. 

Beliefs and Commitment 

My gJandparents and pam115, thtougb their ll'on!s and aaions, iocluding military and long-1enn State and 
Folaal p-.mment service, instilled in us from a young age a deep belief in 1llt COI'C principle of 
America: for C2Cl! of us individually, and all of us colletti\'Ciy, our best days are )'CliO CO!r.e. I believe 
this wonderlul, uniquely American commitmalt 10 the finwe has wried our count!)' through good times 
and challenges. It has enabled us to recover from tragedy, admit our miS1akes and strive to make our 
childten'slives better than our own for 240 yean. 

I believe our marltet-based «anomy has be'Cn (and remains) fundamental to this promise and our ability 
to make good on it Said anothtr way, you cannot confidently and effectively inves1 in the finwe witho4.1 
fair and II'CII-functioning markets. In tltil rtgard our government has a critical role: it has the ultimate 
teSjlOC!Sibility 10 msure lhat oor markets art fair, open, orderly and effiCient. 

My )"W1 of international "~ iocluding living abroad for a 1CCal of St\'CO yean, have reinforced this 
belief in 1llt promise of America and 1llt implliUIJCC of our capital marltets. Our mll:ltets m more 
liquid, more efficient, more fair and, I believe, provide substantially broadtr opponunities than the 
markets of any other count!)' or region. I believe we should celebrate this position cautiously, protect it 
dearly and strive to improve it with enetgy and purpose. 

These beliefs arc in line with the mandate of the Commission. If c.onfinned, I am committed to putting 
1lltse beliefs inlo action and loot f0<1111d to waRing ,.;th the many wented women and men at the 
Commission, my fellow Commwionen. and others who support and defend our capital marlt& 

IS 
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Oienn ofSulliV211 &: Cromwell LLP during201410 201611'bere my •'Ode exceeded ~ of l%ofbilled 
lepl5mict$ ~by me in one or more of those )'WS. 

Ally Financial lrx:. 
Avid Technology, Inc. 
Bessemer Trust Company 
8101\'ll Brothers Harriman & Co. 
CA,lnt. 
CapilaJ Products Partnm, L.P. 
Castle100 Commodities lmmalioNI LLC 
Citipl)Up Global Martels Limited 
William Clwles Ezbey 
EvtrtOrt l'al1ners 
Goldman Sachs Philanthropy Fund 
The Goldman Sachs Group, Inc. and iu subsidiaries 
Gonwald F amity 
Reid Hoffman 
Hudson Capilal Managemen~ L.P. 
ldenix Phumactmicals Int. 
Plul Tudor Jones n 
Outmtufl'Ltd. 
Pushing Square, LP. 
Steven Price 
Philip Reid Shawe 
SunTIIISt Banks, Inc. 
Telia&neraAB 
Terrafonn Global, Inc. 
Tmafonn Poo'el', Inc. 
Tudor [JMStmen! Corp. 
Undctwriling Syndica!t for Alibaba Group 
Underwriting Syndica!t for AOy Financial Int. 
UndeoiTiting SyndiQ!e for Ocb·Ziff Capilal M~t 
Vanguard Group Direc1ors 
Vec10r Group Lid. 
Roy J. Zuckerberg 

• In addition, 1 represented 3 clienu where disdosure of lhe represenu11ion is lhe subject of aitOme)'· 
client privilege or orber conJidentiality obligations that do DOl permit disclosure. Those clienu in lhe 
~e represented less than 2.S permn of my toea! billed lepl St1Via:s from 201410 2016, and llOilt 
of those clienls individually rtpmented mort lhan 15 ptteen1 of my 10!11 billed lepl5mict$ during 
that period. 

16 
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR HELLER 
FROM JAY CLAYTON 

Q.1. Do you believe the Securities and Exchange Commission 
should be a merit-based regulator picking individual winners and 
losers, or do believe that the Securities and Exchange Commission 
should be a disclosure-based securities regulator and let investors 
make investment decisions with accurate information? 
A.1. I believe that the Commission’s efforts should focus on advanc-
ing its tri-partite mission of protecting investors, maintaining fair, 
orderly and efficient markets, and facilitating capital formation. In 
this regard, I believe that the disclosure-based regulatory frame-
work governing our public markets and companies has been and 
remains fundamentally important and, based on my experience 
with, and understanding of, the establishment, operation and evo-
lution of various regulatory systems in other countries and regions, 
has proven to be superior to merit-based systems. 
Q.2. Under your leadership how will the Securities and Exchange 
Commission help encourage more initial public offerings in order to 
drive future job growth? 
A.2. Small and large businesses rely on our capital markets to 
raise the capital they need to buy equipment, expand their oper-
ations, and, importantly, hire American workers. In my experience, 
in the past two decades, a number of factors have developed or 
have become more relevant that may discourage a private company 
from accessing our public markets to raise capital. These factors in-
clude various immediate one-time costs and ongoing incremental 
costs compared with remaining a private company. In my view, we 
should examine whether these costs can be addressed in a manner 
such that more companies choose to go public—which would help 
them access capital they need to drive job growth—without less-
ening, and with an eye toward enhancing, investor protection. 
Q.3. How can the Securities and Exchange Commission better en-
sure that the perspective of all stakeholders are better incorporated 
into the Commission’s policymaking process in order to promote 
more job growth? 
A.3. As I stated at my nomination hearing, I strongly believe it is 
important for the Commission to engage with market participants 
of all types. Receiving information about what participants in our 
capital markets think about various issues before the SEC, and the 
funding of our markets more generally, is an important part of the 
job, and I look forward to engaging with those participants if I am 
confirmed. This would include engaging with issuers, investors and 
other market participants who rely on our capital markets to ac-
cess the capital they need to create jobs. 
Q.4. One of the main duties of the Securities and Exchange Com-
mission is to facilitate capital formation that is necessary to sus-
tain economic growth. What will be your priorities at the Securities 
and Exchange Commission to promote more capital formation for 
businesses and help create jobs in Nevada? Do you support legisla-
tive initiatives that would spur more capital formation for small- 
to mid-sized businesses? 
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1 Ryan Davies and Erik Sirri, ‘‘The Economics and Regulation of Secondary Trading Activi-
ties’’ (Draft of March 16, 2017), at 70-71, available at http://www.law.columbia.edu/sites/de-
fault/files/microsites/capital-markets/davieslsirrileconomics-of-trading-markets.pdf. 

A.4. Capital formation is a critical element of the SEC’s tri-partite 
mission. Without commenting on any particular legislative pro-
posal, I generally support initiatives that would spur capital forma-
tion for small- to mid-sized businesses while maintaining or en-
hancing protection for investors. I understand that the SEC is al-
ready taking steps to ‘‘stand up’’ the new Office of the Advocate for 
Small Business Capital Formation and to begin the search for the 
new Small Business Advocate. If confirmed, I look forward to work-
ing with the staff and my fellow Commissioners to continue this ef-
fort, and to explore ways in which we can promote capital forma-
tion for small- to mid-sized businesses and help them access and 
navigate our public and private capital markets. 
Q.5. Last Congress, Chairman Crapo and I held a hearing looking 
at changes in the fixed-income markets and there are early signs 
that fixed-income markets are becoming more fragile and less liq-
uid than they used to be. Do you recognize the changes occurring 
in the fixed-income markets and do you believe regulations are af-
fecting liquidity? 
A.5. Fixed income markets have become increasingly important to 
investors, including retirees with self-directed retirement assets. I 
understand that Erik Sirri, former Director of the SEC Division of 
Trading and Markets, and a co-author, recently delivered a paper 
where they argued that ‘‘ . . . the domestic fixed income markets 
are both larger and more in need of market structure reform than 
their equity counterparts. Whereas the market capitalization of 
listed equity markets is about $26.5 billion, the corporate asset- 
backed, mortgage, treasury, agency and municipal bond market in 
aggregate totaled $37.1 billion.’’ 1 I believe the Commission and 
other regulators should be mindful of whether these markets are 
as efficient and resilient as we would expect them to be and wheth-
er regulatory and market developments have had adverse impacts. 
Q.6. Each year, institutional investors cast millions of votes that 
determine corporate governance policies at thousands of publicly 
traded U.S. companies. Many institutions outsource the analysis 
and process of developing voting recommendations to proxy advi-
sory firms. Today, two firms dominate the proxy advisory industry. 
There has been serious allegations of conflicts of interest, lack of 
transparency, and errors in reports by these firms. Do you have 
any concerns about proxy advisory firms and would you address 
these issues at the Securities and Exchange Commission? 
A.6. I believe that this is an evolving industry that has seen 
change, including in response to staff guidance to various partici-
pants as well as industry commentary and industry engagement, 
including with proxy advisors. I believe the area requires continued 
scrutiny, including in light of the importance and influence of these 
firms. By way of example, I understand that, following the release 
of the 2014 staff guidance, the SEC’s Office of Compliance Inspec-
tions and Examinations listed as a priority the examination of 
proxy advisory firms with respect to their process for making vot-
ing recommendations and how they address potential conflicts of 
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interest. If confirmed, I look forward to studying these and other 
issues, including the results of OCIE’s efforts, and discussing them 
with the staff and my fellow Commissioners. 
Q.7. Given the rapidly changing nature of the global securities 
markets, will you commit to working to promote more market inno-
vations while ensuring proper investor safeguards? 
A.7. I believe that market innovations are relevant to all three ele-
ments of the SEC’s tri-partite mission. They can be an important 
driver of capital formation, market efficiency and investor protec-
tion, including through various efforts designed to drive more effi-
cient and effective monitoring and reporting such as the Consoli-
dated Audit Trail. If confirmed, I look forward to working with the 
staff and my fellow Commissioners to continue to explore ways in 
which innovations can advance the SEC’s mission, including 
through engagement with investors and other industry partici-
pants, while being mindful of related risks, including, for example, 
cybersecurity risks. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR SASSE 
FROM JAY CLAYTON 

Q.1. How can the SEC better define the scope of lawful trading-re-
lated activity defined in its rulemakings? Where is clarity most 
necessary? Will you commit to taking concrete action to this end 
within 6 months of your confirmation? 
A.1. This is in response to Questions 1 and 2. I recognize that this 
is an issue that has received attention, particularly in light of re-
cent high-profile court cases, which have created some uncertainty 
regarding the contours of various aspects of insider trading and 
market manipulation under our securities laws. As a general mat-
ter, I believe that clarity should be a goal of regulation and that 
appropriate guidance is one method to foster clarity. If confirmed, 
I look forward to engaging with my fellow Commissioners, the SEC 
staff and the many other regulatory and enforcement officials with 
interests in this area to explore whether and, if so, by what means, 
further clarity should be pursued. 
Q.2. How can the SEC increase its use of informal guidance to pro-
vide better clarity about the scope of unlawful trading-related ac-
tivities? Where is clarity most necessary? Will you commit to tak-
ing concrete action to this end within 6 months of your confirma-
tion? 
A.2. Please see my response to Question 1 above. 
Q.3. I’d like to learn more about your approach to securities regula-
tions. 

Is there a risk that regulations can give large incumbent firms 
a competitive advantage over smaller farms? If so, what can be 
done to mitigate this risk? 
A.3. In my experience, many costs associated with regulatory com-
pliance are more ‘‘fixed’’ than variable and, as a result, may in 
some circumstances, have a greater effect on smaller- and medium- 
sized companies as compared with ‘‘large cap’’ companies. I believe 
we should be mindful of the effects that regulations can have on 
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all businesses and, in particular, smaller businesses in this regard. 
If confirmed, the Commission’s tri-partite mission is paramount 
and will be at the front of my mind. I agree with the fundamental 
principles of our disclosure-based regulatory system. I agree that 
securities trading markets should be fair, efficient, and deep. I be-
lieve in the importance of capital formation to our markets, our 
economy, and our society more generally. I also agree that there is 
no place for ‘‘bad actors’’ in our markets. 

At a more granular level, I believe that regulators should recog-
nize risks and limitations of rulemaking and other actions, includ-
ing that certain actions may unnecessarily impair competition, 
have unforeseen costs and other consequences, and otherwise not 
be as beneficial or effective as expected. In this regard, the notice- 
and-comment rulemaking process and economic analysis can be 
very helpful, and, to address unforeseen consequences, retrospec-
tive review may be appropriate and, in this regard, the Commission 
has exemptive authority. At a more general level, if confirmed, I in-
tend to assess the actions of the Commission through the lens of 
what is in the interest of Main Street investors. 
Q.4. Is it appropriate—in the words of former Chair Mary Jo 
White—to ‘‘effectuate social policy or political change through the 
SEC’s powers of mandatory disclosure’’? 
A.4. As I stated at the hearing, I believe that materiality is the 
touchstone with respect to disclosure. In that regard, I believe that 
the SEC’s core mission is best served when the Commission’s ef-
forts with respect to mandatory disclosure requirements are fo-
cused on ensuring that investors have access to material informa-
tion in an effective and efficient manner, without regard to unre-
lated facts. If confirmed, I look forward to engaging with my fellow 
Commissioners and the staff to advance the SEC’s core mission of 
protecting investors, maintaining fair, orderly and efficient mar-
kets, and facilitating capital formation. 
Q.5. Is there a danger that disclosure requirements become so volu-
minous that they become unhelpful to investors? If so, what can be 
done to avoid this problem? 
A.5. I firmly believe in our disclosure-based regulatory system for 
public companies and the general approach that we have followed 
for the past eighty-plus years. Public companies should provide 
core required disclosures, and those core disclosures should be sup-
plemented by other information material to investors, in each case 
reflecting Commission and staff guidance that has been reviewed 
and updated to ensure that our disclosure requirements are achiev-
ing their important investor protection objectives in an effective 
and efficient manner. 

In this regard, I recognize that investors also bear the costs of 
disclosure mandates. If I am confirmed, I look forward to working 
with my fellow Commissioners and the SEC staff on this topic, in-
cluding engaging with them on the Disclosure Effectiveness Initia-
tive. 
Q.6. In light of the SEC’s mission to ‘‘protect investors, maintain 
fair, orderly, and efficient markets, and facilitate capital forma-
tion,’’ I’d like to ask you about the SEC’s rulemaking schedule. 
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What factors should dictate the SEC’s rulemaking schedule? 
Does the SEC’s rulemaking schedule reflect the right balance be-

tween focusing on these three missions? If not, how would you 
change it? 
A.6. Rulemaking, both mandatory and discretionary, is a critical 
function of the SEC. I believe it should, among other things, reflect 
the Commission’s tri-partite mandate, include effective economic 
analysis, seek clarity over complexity wherever practicable, reflect 
input from a diverse array of affected parties and market partici-
pants and proceed as efficiently as practicable. The rulemaking 
process is important, and in many cases demands significant re-
sources. The Commission’s resources are limited and, accordingly, 
the overall approach to rulemaking should reflect the Commission’s 
mandate and be the product of consultation among the Commis-
sioners, the staff and, in the case of multi-agency rulemaking, 
other authorities, being mindful of the obligation to proceed with 
mandatory rulemaking at a reasonable pace and also being respon-
sive to market developments. Because I have not yet had the op-
portunity to discuss the rulemaking schedule with the Commis-
sioners and the staff, it would be premature for me to make an as-
sessment as to whether the schedule properly balances the SEC’s 
tri-partite mission and reflects the principles outlined above and 
any other important factors. If confirmed, I look forward to engag-
ing with my fellow Commissioners and the staff regarding the cur-
rent rulemaking calendar and outlook, including any necessary or 
advisable changes. 
Q.7. During your confirmation hearing, you rightly spoke of the im-
portance of helping more firms go public. 

What is the role for private capital markets in a high-functioning 
economy, particularly given the prominent role you envision for 
public markets? 

Are the private capital markets high-functioning at the moment? 
A.7. Based on my experience, I believe that over the past several 
decades, private capital markets have grown substantially and, as 
a result, have increased the availability of private capital (includ-
ing to medium- and larger-sized companies). These markets also 
appear to have experienced greater competition and appear to have 
become more efficient providers of capital. I believe the private cap-
ital markets hold a significant place in our economy and have sig-
nificant effects on our capital markets generally. In light of this im-
portance and interconnectivity, if confirmed, I look forward to en-
gaging with the SEC staff and my fellow Commissioners on these 
issues with an eye toward ensuring that the Commission’s ap-
proach to the regulation of the private capital markets reflects the 
Commission’s tri-partite mandate. 
Q.8. In 2014, former SEC Commissioner Dan Gallagher said that 
‘‘issues specific to small business capital formation too often remain 
on the proverbial back burner. This lack of attention doesn’t just 
harm small business; it also harms investors and the public at 
large.’’ 

Do you agree? 
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1 Opening Remarks of SEC Acting Chairman Michael Piwowar before the SEC Advisory Com-
mittee on Small and Emerging Companies (Feb. 15, 2017), available at https://www.sec.gov/ 
news/statement/piwowar-opening-remarks-acsec-021517.html. 

If so, as SEC Chair how will you work to improve small business 
capital formation and respond to our economy’s near-historic low 
levels of firm creation? 

The SEC Small Business Advocate Act of 2016 created the Office 
of the Advocate for Small Business Capital Formation. If confirmed 
as Chair, will you work closely with this advocate and seriously 
consider the Office’s recommendations? 

The SEC Small Business Advocate Act of 2016 also created the 
Small Business Capital Formation Advisory Committee, which will 
issue recommendations on improving small business capital forma-
tion. Unfortunately, the SEC has traditionally largely ignored these 
sort of recommendations, such as those of the annual Government- 
Business Forum on Small Business Capital Formation. While the 
SEC is required to respond to the recommendations of the Advisory 
Committee, it is are not required to follow them. If confirmed as 
Chair, will you strongly consider supporting the recommendations 
of the Advisory Committee? 
A.8. As I stated at the hearing, availability of capital for small 
business is very important. I also agree with Commissioner Galla-
gher that addressing issues specific to small business capital for-
mation can yield benefits for small businesses, investors, and the 
public at large. 

I understand that the SEC is already taking steps to ‘‘stand up’’ 
the new Office of the Advocate for Small Business Capital Forma-
tion and to begin the search for the new Advocate. 1 If confirmed, 
I look forward to working with the staff and my fellow Commis-
sioners to continue this effort, and to explore ways in which we can 
promote capital formation for small businesses and help them ac-
cess and navigate both our public and private capital markets. 

With respect to the Small Business Capital Formation Advisory 
Committee, it would be premature for me to take a position on a 
potential recommendation without further exploring the issue. 
However, if I am confirmed, I look forward to engaging with my fel-
low Commissioners, the SEC staff, the Advisory Committee and 
other interested parties regarding the Advisory Committee’s rec-
ommendations on improving small business capital formation. 
Q.9. Some have criticized proposals to increase investment options 
to the public because it would be allegedly risky for investors. This 
has particular relevance for debates about Reg. D and 
crowdfunding. 

What role, if any, does the SEC have as a prudential regulator? 
A.9. As a general matter, I believe we should be exploring means 
to increase the number and type of investment options available to 
the public, including through various forms of private placements. 
I also recognize the concerns of many that these types of invest-
ments can involve more investment risk and more risk of fraud 
than more familiar public market investments, and agree that 
these are important considerations. If confirmed, I am interested in 
identifying and acting on opportunities, including in connection 
with current rulemaking and in response to technological and other 
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2 https://www.mercatus.org/system/files/peircelreframinglch11.pdf, p. 278. 
3 See Securities and Exchange Commission, ‘‘Proposed Rule: Amendments to Regulation D, 

Form D and Rule 156’’, Federal Register, Vol. 78, No. 142 (July 24, 2013), pp. 44806–44855. 

advancements and changes, to increase investor choice while pre-
serving investor protections. 
Q.10. Is it ever appropriate for the SEC to engage in the ‘‘merit re-
view’’ of investment choices, where the SEC would elevate its eval-
uation of a particular investment over the evaluation of a private 
investor? 
A.10. As a general matter, I do not believe that the Commission 
should elevate its evaluation of a particular investment over the 
evaluation of that investment by a private investor. In this regard, 
I believe that the disclosure-based regulatory framework governing 
our public markets and companies has been and remains very im-
portant. 
Q.11. How would you strike the balance between investor protec-
tion and investor freedom when it comes to the definition of accred-
ited investor? 
A.11. I believe investor protection and investor freedom are, in 
many circumstances, complementary. In my experience, this posi-
tive dynamic depends on other factors, including reasonable disclo-
sure requirements and enforcement of anti-fraud laws, and is not 
without limit. With regard to the definition of accredited investor, 
I believe that the Commission should assess whether changes in 
the definition will affect, among other things, market protocols that 
have developed in response to the current definition, the size and 
composition of the pool of accredited investors, and, significantly, 
investor protections. If confirmed, I look forward to reviewing these 
issues with my fellow Commissioners and the staff. 
Q.12. Would you support expanding the definition of ‘‘accredited in-
vestor’’ beyond income and assets to also include investor expertise, 
such as possessing a graduate degree in a related field, or passing 
a test for investor sophistication? 

Does it trouble you that according to some reports, roughly 90 
percent of Americans cannot invest in Regulation D securities? 2 

Would you consider withdrawing the two Reg. D amendments 
proposed in July of 2013? 3 
A.12. I understand that the SEC has been examining these issues, 
and that the staff recently issued a report that analyzed, among 
other things, the feasibility of using qualification metrics other 
than wealth or income. If confirmed, I look forward to reviewing 
this issue further and working with SEC staff and my fellow Com-
missioners in revisiting the accredited investor standard more gen-
erally, including considering whether the metrics should be ad-
justed and/or expanded beyond income and net worth, as well as 
the status of current rule proposals. 

With respect to the 90 percent figure cited above, as I discussed 
at the hearing, it is of concern to me that certain types of invest-
ment opportunities for Main Street investors may be more limited 
than they reasonably could be. 
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4 https://www.crowdfundinsider.com/2016/07/87745-looking-regulation-one-year-later/ (cited 
by https://www.mercatus.org/system/files/peircelreframinglch11.pdf, p. 278. 

5 https://www.mercatus.org/system/files/peircelreframinglch11.pdf, p. 278. See also 
https://www.nextgencrowdfunding.com/static/uploads/2016/10/03/ 
NextGenCrowdfundingRegA+WhitePaperlOctober62016.pdf. 

Q.13. How would you strike the balance between investor protec-
tion and investor freedom when it comes to evaluating proposals to 
expand or improve upon federal crowdfunding regulations? 

Are Federal crowdfunding regulations workable? 
A.13. If confirmed, I intend to consult with the staff, my fellow 
Commissioners and other market participants on these and other 
crowdfunding-related issues. For example, I understand that the 
SEC staff has been collecting data on crowdfunding efforts since 
the SEC’s Regulation Crowdfunding became effective. I look for-
ward to hearing more about the staff’s analysis of that data and 
how it may inform the Commission’s approach going forward. 
Q.14. Last Congress, Rep. Emmer introduced H.R. 4850, the ‘‘Micro 
Offering Safe Harbor Act’’, the original version of which would have 
allowed an issuer to sell up to $500,000 worth of securities, upon 
certain conditions. How would you evaluate a legislative proposal 
to introduce a safe harbor for small equity raises? 
A.14. If confirmed, I look forward to working with Congress on im-
portant legislative proposals that affect our markets. Before taking 
a position on a particular proposal relating to the introduction of 
a safe harbor for small equity raises, I would, if confirmed, want 
to engage with my fellow Commissioners and the SEC staff to re-
view the details and consider the potential impacts, positive or neg-
ative, of such a proposal. As a general matter, I am supportive of 
efforts focused on capital formation for small businesses and recog-
nize that there should not be a one-size-fits-all approach to securi-
ties regulation. 
Q.15. Many argue that despite the JOBS Act, Reg. A+ is still pro-
hibitively costly for smaller firms. Only around 44 firms qualified 
for Reg. A+ during its first year, 4 compared to 33,429 who used 
Reg. D in 2014. 5 I’ve been told that few if any investors in my 
State find it worthwhile to use Reg. A+. 

Is Reg. A+ currently workable for most smaller firms? 
As SEC Chair, will you examine how the SEC can make Reg. A+ 

easier to use for smaller firms, and advocate for such changes? 
A.15. I have not yet had the opportunity to engage with the Com-
missioners and the SEC staff regarding Regulation A+, but if con-
firmed as Chair, I look forward to studying this issue, including the 
potential impacts of any potential reform options. As a general 
matter, I believe we should be looking for means to increase the 
number and type of investment options available to the public, in-
cluding through various forms of private placements. I also recog-
nize the concerns that these types of investments can involve more 
investment risk and more risk of fraud than more familiar public 
market investments. 
Q.16. The marketplace online lending ecosystem has grown signifi-
cantly as of late. 

How would you approach this field? 

VerDate Nov 24 2008 12:32 May 01, 2017 Jkt 046629 PO 00000 Frm 00075 Fmt 6602 Sfmt 6602 L:\HEARINGS 2017\03-23 NOMINATION OF CLAYTON\HEARING\24988.TXT JASON



72 

My understanding is that SEC regulations require online mar-
ketplace lenders such as Proper and Lending Tree to update their 
regulatory filings with the SEC every week or so. Do you believe 
this is the most effective way to regulate these firms? 
A.16. While I have not yet had an opportunity to engage with the 
Commissioners or the staff regarding regulatory issues related to 
online marketplace lending, I do have some experience with these 
types of businesses as a practitioner and recognize that their oper-
ations, and the operations of other participants in the marketplace, 
involve, or potentially involve, various regulatory regimes and 
agencies, including the SEC. I also recognize that this industry is 
growing and changing. In this regard, if confirmed, I would expect 
to work with my fellow Commissioners, the staff, other regulators, 
market participants and other interested parties to understand the 
current and evolving practices in this area and to consider the ef-
fectiveness and adequacy of existing regulation, including the tim-
ing and content of the SEC filings you identify. I also recognize the 
importance of coordination and discussion with other agencies in-
volved in regulating marketplace online lending, and, if confirmed, 
would encourage the SEC staff to pursue such coordination and 
discussion. 
Q.17. Under what circumstances is it appropriate for the SEC to 
send cases to Administrative Law Judges? 
A.17. I understand that certain matters involving the Commission’s 
Administrative Law Judges are subject to current court pro-
ceedings, and as such, it would not be appropriate for me to com-
ment on those matters. As a general matter, I recognize that Con-
gress has authorized the SEC to use Administrative Law Judges in 
a number of circumstances, and that some commentators have 
questioned the scope of the Commission’s use of Administrative 
Law Judges as well as its exercise of discretion, including on due 
process grounds. If confirmed, I would expect to engage with the 
staff and my fellow Commissioners on these issues, including with 
respect to any potential impacts the pending matters could reason-
ably be expected to have on the operations of the Commission. 
Q.18. Does anything need to be done to improve the use of cost- 
benefit analysis at the SEC? If so, will you commit to advocating 
for these steps? 
A.18. I believe economic analysis—including assessing the expected 
relevant costs as well as the relevant benefits of a proposed regula-
tion—is an integral part of the rulemaking process. In my experi-
ence, in most cases, the initial analysis is reasonably designed, but 
history has shown that, over time, rules can have wide-ranging ef-
fects, and that those effects can be under- or over-estimated at the 
time a rule is initially adopted, or even missed entirely. History 
also has shown that recurring costs, including compliance costs, 
often grow faster than expected, including because yesterday’s 
‘‘state of the art’’ becomes today’s expectation. As the market 
changes, which it inevitably does, the divergence between expecta-
tions and reality can grow over time; accordingly, a rule that may 
have seemed reasonable from an economic perspective at the time 
it was adopted may later be viewed differently. For this reason, I 
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believe retrospective review can be appropriate and important, and 
certain rules may merit re-evaluation over time. 

I also believe that it can be important to reassess not only the 
subject of a prior analysis but also the prior analysis itself, with 
an eye toward improving future efforts. If confirmed, I look forward 
to discussing this issue—what has been learned from past economic 
assessment exercises that can inform future efforts—with the staff 
and my fellow Commissioners. 
Q.19. Some have criticized the SEC’s treatment of machine-read-
able, open data, including for its implementation of a dual-filing re-
quirement for both XBRL and old fashioned documents, and a slow 
transition toward allowing the filing of inline XBRL, which is both 
human-readable and machine-readable. By one estimate, more 
than 600 of the SEC’s various forms are still document-based. As 
you know, a recently proposed SEC rulemaking would require pub-
lic firms to file their financial statements in Inline XBRL. Should 
the SEC work to modernize its treatment of Government data and 
transition toward open-data? If so, how would you support this 
transition as SEC Chair? 
A.19. As a general matter, I believe that the Commission should 
be actively looking for ways to improve efficiency at the Commis-
sion and for the markets as a whole, including through technology. 
I have not yet had an opportunity to engage with the Commis-
sioners or the SEC staff regarding the proposed rules addressing 
the technical formatting of SEC filings, but I look forward to doing 
so if I am confirmed. 
Q.20. Australia has created a Standard Business Reporting regime 
(SBR) that allows a firm to complete one filing to comply with mul-
tiple regulatory disclosure requirements. This has extensively re-
duced the amount of required data fields, saving the Australian 
economy more than A$1.1 billion annually by one estimate. 6 

As SEC Chair, would you examine if a similar SBR system would 
be possible in the United States? 

If so, would you work with other regulatory agencies to make 
this vision a reality? 
A.20. As a general matter, it is my expectation that, due to ad-
vances in technology, there is room for improvement in regulatory 
coordination with respect to reporting and information gathering. 
If confirmed as Chair, I look forward to consulting with my fellow 
Commissioners, SEC staff, other regulators, including but not lim-
ited to the CFTC, and other interested parties to identify specific 
areas for potential improvement and to explore possible reform op-
tions. 
Q.21. I’d like to ask about the SEC’s 2005 adoption of Regulation 
NMS. 

What have been the most significant changes—technological and 
otherwise—to securities market since the adoption of Regulation 
NMS? For example, has the market become more complex since the 
adoption of Reg. NMS? 

Were any of these changes unexpected? 
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Do you think there have been any unintended consequences that 
have resulted from these changes, specifically from how the Reg. 
NMS rules were expected to impact the market? 

Do the aforementioned changes and unintended consequences 
merit a comprehensive review of Regulation NMS, such as one that 
is ‘‘part of formal rulemaking’’ as former SEC Commissioner Paul 
Atkins has called for? 
A.21. As a general matter, I agree that the public equity trading 
markets have become more complex over the last decade, and that 
the factors contributing to this increased complexity include, but 
are not limited to, technological developments. While I do not know 
with specificity the scope and contours of expectations at the time 
Regulation NMS was adopted, I believe it is almost certainly true 
that there have been unexpected developments and changes, some 
of which have been significant. 

Promoting fairness and efficiency in our markets is a core ele-
ment of the SEC’s tri-partite mission, and I recognize that impor-
tant concerns have been raised, including with respect to trans-
parency, fee structures, and potential conflicts of interest. I under-
stand that the SEC staff has been reviewing structural market 
issues, and that the Equity Market Structure Advisory Committee 
and its Regulation NMS Subcommittee have proposed a framework 
for an access fee (or maker-taker) pilot and made other significant 
recommendations. For example, I understand that Regulation NMS 
is on the current list of rules to be reviewed pursuant to the Regu-
latory Flexibility Act, and, if confirmed, I look forward to reviewing 
the public comments on the regulation and engaging with my fel-
low Commissioners and the staff. 

As a general matter, I also believe that retrospective review of 
existing rules and regulations can be appropriate and important. If 
confirmed, I look forward to discussing the status of the current re-
view of equity market structure with my fellow Commissioners and 
the SEC staff, with an eye toward ensuring that the Commission 
is pursuing its mandate effectively in the area of market structure. 
Q.22. I’d like to ask about the Securities Information Processor 
(SIP). 

Should policymakers be concerned about the public SIP as a sin-
gle point of failure? 

In terms of market efficiency, how much should policymakers be 
concerned about latency between the public SIP and private data 
feeds, including any potential for arbitrage between exchanges? 

Does the centralized nature of public SIP limit the ability of tech-
nical improvements to the SIP to reduce latency? 
A.22. I am not in a position to comment meaningfully on specific 
aspects of the SIP, including the types and severity of risks. I do, 
however, recognize the general risks associated with core systems, 
and, as an example, I am focused on cybersecurity risks. I expect 
that, if confirmed, I will study these issues, along with market 
structure issues, with my fellow Commissioners and SEC staff. 
Q.23. Within a reasonable timeframe of your confirmation, will you 
promise to provide the Senate Banking Committee with an evalua-
tion of the SEC’s policies and procedures to protect sensitive infor-
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mation about markets and participants, along with any rec-
ommendations for improvement? 
A.23. If confirmed, I look forward to engaging with the Staff and 
my fellow Commissioners to learn more about the SEC’s policies 
and practices regarding the protection of sensitive market-related 
information, as well as any potential areas for improvement. I 
agree that protection of this type of sensitive information is an im-
portant issue, and, if confirmed, I look forward to working with you 
and other Members of the Committee to address these policies and 
procedures, including seeking to identify areas where improvement 
is needed or advisable. 
Q.24. Should the SEC be allowed to ask for nonpublic, sensitive in-
formation about investment strategies from regulated entities? If 
so, when? What kind of protections should exist to protect the pro-
prietary information? 
A.24. I am aware that, in connection with various functions, the 
SEC requests and reviews material, nonpublic information, includ-
ing in the mergers and acquisitions space. In my experience, the 
Commission and the staff have taken the responsibilities that come 
with receipt of this type of information seriously and, to my knowl-
edge, have acted responsibly. It also is my experience that the staff 
has not requested more information in this area than would be rea-
sonably necessary to effectively carry out the Commission’s man-
date. If confirmed, I look forward to engaging with my fellow Com-
missioners and the staff on this issue, and intend to discuss with 
them whether the Commission brings a similar perspective to re-
ceipt of the type of information that you cite, recognizing that the 
contexts are different. 

With regard to protections and in particular protections from 
cyber and other forms of theft, if confirmed, I look forward to en-
gaging with my fellow Commissioners and the staff on this issue 
as well. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR COTTON 
FROM JAY CLAYTON 

Q.1. Since FINRA’s launch in 2007, the number of broker-dealers 
has declined by 23 percent. Does this decline concern you, and 
what can the SEC do to address it? 
A.1. I believe that investors of all types should have reasonable ac-
cess to investment advice and an appropriate range of investment 
options, and declines in the availability of advice and investment 
options would concern me. I also believe that, on balance, having 
more broker-dealers in the industry would be likely to promote 
competition, which is beneficial to the industry as a general matter 
and investors specifically. If confirmed, I look forward to consulting 
with the staff, my fellow Commissioners, FINRA and other market 
participants on the state of the market, including the decline in the 
number of broker-dealers, any resulting adverse effects on the mar-
ket and, if so, what should be done to address them. 
Q.2. As SEC Chair, how will you evaluate FINRA rules to make 
sure the rulemaking is not unnecessarily burdening competition? 
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1 15 U.S.C. § 78s(b)(2)(C)(i). See also id. §§ 78c(f); 78o-3(b)(6), (9). 
2 In addition, Section 23(a)(2) of the Exchange Act prohibits the Commission itself from adopt-

ing any rule under the Exchange Act that would impose a burden on competition not necessary 
or appropriate in furtherance of the purposes of the Exchange Act. 15 U.S.C. § 78w(a)(2). 

A.2. In reviewing SRO rulemaking proposals, the SEC is required 
to determine whether the proposal is consistent with the require-
ments of the Exchange Act and the applicable rules and regula-
tions thereunder. 1 Among other things, I understand this review 
generally includes consideration of the effects of the proposed rule 
on efficiency, competition, and capital formation, including a con-
sideration of whether any resulting burden on competition is nec-
essary or appropriate. 2 If confirmed, I look forward to working 
with FINRA on rulemaking proposals, and with the staff and my 
fellow Commissioners, as well as other interested parties, to ensure 
the SEC fulfills its statutory requirements. 
Q.3. How can the SEC ensure that political activists don’t abuse 
the shareholder proposal-submission process? 
A.3. If confirmed, I intend to enforce the SEC’s rules governing per-
missible shareholder proposals. I understand that opinions differ 
on the shareholder proposal process, including, for example, the re-
quirements that a shareholder should be required to satisfy in 
order to submit a proposal for inclusion in the company’s proxy and 
a shareholder vote. I also understand that this is an issue that has 
been previously reviewed by the Commission and that market prac-
tices are continuing to evolve. If confirmed, I would want to work 
with the staff and my fellow Commissioners, as well as investors 
and issuers, to review the current state of the market and the de-
tails of any particular recommendations on this issue. In doing so, 
I would pay particular attention to the potential effects on capital 
formation, investor protection and the maintenance of fair and effi-
cient markets. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR PERDUE 
FROM JAY CLAYTON 

Q.1. Shareholder Communications: Mr. Clayton, the SEC’s share-
holder communications and proxy voting rules have not been up-
dated since 1985. In 2010, the SEC issued a wide-ranging and com-
prehensive Concept Release on the U.S. Proxy System. Will you 
support making the modernization of the SEC’s shareholder com-
munications and proxy rules a high priority at the Commission? 
Would you be inclined to update proxy rules with the view towards 
ensuring quicker and cheaper communications both between com-
panies and their shareholders as well as between shareholders? 
A.1. I am aware of the Concept Release and that it discussed a 
number of issues related to the mechanics of shareholder commu-
nications and proxy voting. As a general matter, I believe it is im-
portant that investors, particularly retail investors, have access to 
information that will enable them to make informed voting deci-
sions, and that they are able in practice to cast their ballots. I also 
recognize that various changes in the market, including changes in 
communications and investor services, as well as the concentration 
of holdings in certain companies, have affected the issuer-share-
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1 See Petition for Rulemaking Under Section 13(f) of the Securities Exchange Act of 1934, sub-
mitted by NYSE Euronext, Society of Corporate Secretaries and Governance Professionals, and 
the National Investor Relations Institute, File No. 4-659 (Feb. 1, 2013), available at https:// 
www.sec.gov/rules/petitions/2013/petn4-659.pdf. 

holder communications and voting dynamic. If confirmed, I look 
forward to discussing the Concept Release and subsequent efforts 
and developments in this area with the staff and my fellow Com-
missioners. I also look forward to exploring with them ways in 
which we may be able to improve the efficiency of these processes 
as well as efficient and informed retail shareholder participation in 
the proxy process. 
Q.2. Investment Disclosure Rules: Mr. Clayton, I know that you are 
familiar with the SEC Form 13F and more importantly that it has 
not been substantively updated since 1979. Since 1979, the owner-
ship of publicly listed companies have dramatically shifted from in-
dividuals to institutions and therefore increases the importance of 
these disclosure forms. Before the widespread adoption of the inter-
net, I understand the need for a 45 days buffer after the end of a 
quarter to report investment holdings. However, the unintended 
consequence means that most of the ownership information in 
these filings is no longer accurate by the time it reaches the mar-
ket. Without an update, these rules inhibit the ability of public 
companies to identify and engage with their shareholders and ac-
commodate shareholder demands for greater board accountability. 
Would you support an SEC initiative to modernize the 13(f) rules, 
so that all market participants would receive more timely informa-
tion? 
A.2. I understand that opinions differ on the length of time that 
should be permitted to pass before an institutional investor is re-
quired to report its holdings on Form 13F. I also recognize that, 
while there are various important factors to consider, the Commis-
sion generally has an interest in promoting the public availability 
of data, thereby increasing investor confidence in the integrity of 
the U.S. securities markets, and for issuers to know in a timely 
manner who is holding their stock, including to promote share-
holder engagement. I also understand there is an interest for insti-
tutional investors to protect their investment allocation decisions 
and proprietary investment ideas, including against ‘‘free-riding’’ 
and ‘‘front-running’’ of their proprietary investment ideas by other 
investors. There have been petitions to the Commission with re-
spect to this issue, 1 and it would be inappropriate for me to pre- 
judge it or make a policy recommendation at this time, but, if con-
firmed, I would look forward to discussing the matter further with 
the staff and my fellow Commissioners, as well as receiving the 
views of market participants, including issuers and institutional in-
vestors. 
Q.3. SEC Cybersecurity: Mr. Clayton, cybersecurity and the protec-
tion of personally identifiable information of Americans has risen 
to the forefront of Congress’s priorities. The cyber-breaches at 
Yahoo, OPM, and others have highlighted just how vulnerable the 
personally identifiable information of average Americans are to a 
cyber-intrusion. Therefore, I raise my concern with a potential vul-
nerability in the National Market System Plan to implement a 
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Consolidated Audit Trail (CAT NMS Plan). Although I agree that 
the consolidation of all market activity in a central repository 
would facilitate regulators’ ability to oversee the securities market 
and help create greater confidence in the system, I have deep res-
ervations with the fact that SEC staff do not have to abide by the 
same stringent security protocols that all other users of CAT data 
must abide by. GAO has previously identified several weaknesses 
related to the SEC’s cybersecurity protocols that the SEC has yet 
to address. Would you take active measures to ensure that the SEC 
adopt the same security safeguards required of all other CAT par-
ticipants under the NMS Plan? 
A.3. As a general matter, I place great importance on cybersecu-
rity, both for entities regulated by the SEC as well as at the SEC 
itself. I recognize that cyber-risks, including denial of service 
threats and data thefts, raise fundamental risks for organizations 
of all types, as well as systemic risks. If confirmed, I intend to 
prioritize cybersecurity efforts at the SEC, including with respect 
to the CAT NMS Plan. I recognize that it will be important regu-
larly to discuss those efforts with the staff, my fellow Commis-
sioners and this Committee. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TILLIS 
FROM JAY CLAYTON 

Q.1. In recent years, the SEC has spent a disproportionate amount 
of its time and resources pursuing enforcement actions, and as ev-
eryone knows, enforcement is merely one facet of the SEC’s three- 
part mission. How do you plan on restoring the balance of the 
SEC’s mission, and how does doing so ensure that we have a sys-
tem that enables robust enforcement? 
A.1. If confirmed, each aspect of the Commission’s tri-partite mis-
sion will be at the front of my mind. I agree with the fundamental 
principles of our disclosure-based regulatory system, including the 
focus on information material to an investment decision. I agree 
that securities trading markets should be fair, efficient, and deep. 
I believe in the importance of capital formation to our markets, our 
economy, and our society more generally. I also agree that there is 
no place for ‘‘bad actors’’ in our markets. If confirmed, all of these 
principles will be important to me in the context of balancing the 
SEC’s agenda. 
Q.2. What is your plan for identifying and addressing some of the 
operational inefficiencies that exist at the SEC? 
A.2. If confirmed, I also would look forward to discussing with the 
staff and my fellow Commissioners the operational efficiency of the 
SEC, and whether there are ways in which it may be improved to 
enable us to more efficiently promote the SEC’s mission. I do not 
believe I am in a position to identify specific areas for potential im-
provement without the input of the staff. While I expect my areas 
of inquiry will change as I learn more, I am interested in learning 
from the staff about the SEC’s coordination with other agencies 
and authorities, as well as its coordination across offices. 
Q.3. There has been increased attention to market structure reform 
efforts after the 2008 crisis. Some have argued that our market 
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structure systems have become increasingly complex and that the 
layered regulations have created incentives to game the system. 
Can you help me understand your views on reforming our domestic 
market structure and can you commit to working with the Com-
mittee in addressing some of the languishing issues that have been 
pervasive in market structure over the last 10+ years? I am inter-
ested in your general thoughts as well as on Reg. NMS, venture ex-
changes, and anything else you find pertinent. 

Can you give me your short- and medium-term assessments of 
challenges and risks in our equity market structure, and can you 
commit to this body that you will take a comprehensive approach 
to reviewing US equity market structure? 
A.3. Promoting fairness and efficiency in our markets is a core ele-
ment of the SEC’s tri-partite mission, and I recognize concerns 
have been expressed with respect to aspects of market structure. 
I understand that the SEC staff has put forth certain initiatives to 
assess market structure issues. For example, I understand that 
Regulation NMS is on the current list of rules to be reviewed pur-
suant to the Regulatory Flexibility Act, and, if confirmed, I look 
forward to reviewing the public comments on the regulation and 
engaging with the staff, my fellow Commissioners and the Com-
mittee. I also understand that the Equity Market Structure Advi-
sory Committee and its Regulation NMS Subcommittee have pro-
posed a framework for an access fee (or maker-taker) pilot and 
made other significant recommendations. 

If confirmed, I look forward to discussing the status of these 
issues and efforts, and other important matters related to equity 
market structure, with the staff, my fellow Commissioners, and 
this Committee to ensure that the Commission is pursuing its man-
date effectively in this area. 
Q.4. What are the short-and medium-term risks for the domestic 
capital markets? 
A.4. Risks to the markets generally are of concern to me, along 
with the related issues of responsiveness, mitigation, and resil-
iency. I believe we need to be vigilant in identifying and assessing 
risks, recognizing that the risk landscape is changing. By way of 
general illustration, I believe that the potential short- and medium- 
term risks for the domestic capital markets that the Commission 
should consider monitoring include, but are not limited to: (1) mar-
ket risks, such as the types of risks we have seen in the past, in-
cluding in the financial crisis, where consequences are severe and 
confidence is undermined on a systemic basis; (2) shocks, where 
market confidence is undermined for exogenous reasons, such as an 
extra-jurisdictional event; (3) system failure, with cybersecurity 
issues being front of mind for me; and (4) fraud, which, as we have 
seen, does direct damage to many individuals, undermines market 
confidence and has lasting effects. I recognize that the SEC and 
other regulators are monitoring these and other risks and, if con-
firmed, I look forward to engaging with my colleagues in this re-
gard. 

I also believe that the risks facing the domestic capital markets 
include risks that have not yet been identified. If confirmed, I 
would want to work with the staff, my fellow Commissioners, this 
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Committee and others to be proactive in connection with the identi-
fication, assessment, and mitigation of risk. 
Q.5. What are the biggest impediments that you see to companies 
going public in the U.S., and can you commit to working with my 
office on legislative solutions to address these issues? 
A.5. In my experience, a number of factors may discourage a pri-
vate company from becoming a public company, including but not 
limited to various immediate one-time costs and ongoing incre-
mental costs compared with remaining a private company. We 
should examine whether these costs can be addressed so that more 
companies choose to go public without lessening, and with an eye 
toward enhancing, investor protection. 

Audited financial statements form a key basis of our disclosure 
regime and, along with clear disclosure of the issuer’s business and 
financial condition, are a fundamental and important aspect of our 
investor protection framework. In addition to the cost of preparing 
such financial statements and important financial and business 
disclosures, today, companies that transition to public status must 
also establish and maintain a system of reporting and compliance 
controls and procedures, and comply with various additional ongo-
ing disclosure, compliance and other requirements that comparable, 
well-run private companies may determine are not in the best in-
terests of shareholders. Other significant incremental costs typi-
cally include those relating to the retention of internal and outside 
professionals and advisors, including auditors, accountants, attor-
neys, investor relations personnel, and others. Companies pre-
paring to go public also often need to retain additional experienced 
executives and board members and, relatedly, secure substantially 
increased insurance coverage. 

In my experience, certain companies view the operational and 
other pressures inherent in quarterly earnings as costly, including 
because they detract from long-term planning and strategic initia-
tives. In addition, companies considering going public must con-
sider, and in my experience put substantial weight on, the greater 
risks and potential costs, including the diversion of management 
attention, associated with the risk of public and private litigation 
and regulatory proceedings. 

Many of these costs go beyond out-of-pocket costs and the direct 
costs of regulation and are more ‘‘fixed’’ than variable and, as a re-
sult, may in some circumstances, have a greater effect on smaller 
and medium-sized companies as compared with ‘‘large cap’’ compa-
nies. 

I believe strongly in our disclosure-based public market regu-
latory regime and, in particular, the value of well-prepared SEC 
registration statements and Exchange Act reports, but also believe 
we should be examining this situation with an eye toward identi-
fying less burdensome means to achieving effective regulation of 
newly public companies that encourages well-run companies to par-
ticipate in our public capital markets, while always being mindful 
of investor protection. If confirmed, I look forward to working with 
you and your office, as well as with my fellow Commissioners and 
the SEC staff, to address these issues. 

VerDate Nov 24 2008 12:32 May 01, 2017 Jkt 046629 PO 00000 Frm 00084 Fmt 6602 Sfmt 6602 L:\HEARINGS 2017\03-23 NOMINATION OF CLAYTON\HEARING\24988.TXT JASON



81 

Q.6. Private funds are extremely important to the U.S. and North 
Carolina economy, and I am concerned that the current regime and 
rule structure under the Investment Advisers Act of 1940 is out-
dated and has placed a large burden on advisers to private funds. 
Can you commit to working with me on addressing issues with the 
Advisers Act of 1940, and on ensuring that it is appropriately 
structured for our modern economy? 
A.6. I understand that this is an issue that has been raised, par-
ticularly with respect to smaller, private funds. If confirmed, I look 
forward to working with you and your office, as well as my fellow 
Commissioners and the SEC staff, to explore the issue further. 
Q.7. Given your experience as a transactional attorney, what value 
does a strong SEC enforcement program play in ensuring that in-
vestors and issuers feel comfortable using our capital markets to 
invest and raise money? 
A.7. I believe that the enforcement of our securities laws has sig-
nificant value in promoting investor confidence in American mar-
kets. Market participants need to know that regulators are seeking 
to punish and exclude ‘‘bad actors.’’ At the same time, it is impor-
tant that investors and regulated entities alike are confident that 
we are enforcing our laws vigorously and doing so fairly. 
Q.8. Cybersecurity is an area of great concern for companies that 
the SEC regulates. What will you bring from the expertise you de-
veloped in advising companies about cybersecurity to your role at 
the SEC? How do you plan on addressing cybersecurity concerns in 
our public and private capital markets? 
A.8. As a general matter, I place great importance on cybersecu-
rity, both in the context of the entities regulated by the SEC as 
well as at the SEC itself. I recognize that cyber-risks, including de-
nial of service threats and data thefts, raise fundamental risks for 
organizations of all types, as well as systemic risks. I believe that 
my experience advising public companies on cybersecurity matters 
will be beneficial in considering these issues. For example, 2 years 
ago, I co-organized an educational cybersecurity conference for pub-
lic company directors and other decision makers to discuss prac-
tical solutions and tools for more effective and efficient manage-
ment through all stages of cyber-risk prevention, response and re-
covery. Since then, I have advised companies on a number of cyber-
security matters and recognize that effectively dealing with these 
matters generally requires information technology and cybersecu-
rity expertise and coordination across an organization. If I am con-
firmed, I believe these experiences will be helpful in my work with 
the SEC staff, my fellow Commissioners, market participants and 
this Committee as we consider cybersecurity concerns going for-
ward. 
Q.9. Financial institutions, due to their size and complexity, are 
more at risk of cybersecurity breaches than ever before. There is 
a robust body of guidance that exists domestically and internation-
ally to assist financial services entities with developing a cyberse-
curity risk management strategy. Given these entities are already 
tasked with implementing a number of regulations to ensure safety 
and soundness, the common sense approach for U.S. financial regu-
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lators would be to leverage cyber-risk management guiding prin-
ciples over prescriptive, onerous requirements. What approach do 
you think would be best? 
A.9. Although I have not yet formed a view on a principles- vs. 
rules-based approach in this context, I believe as a general matter 
that we should be mindful that cybersecurity risks are continuously 
evolving, and regulation in this area should take into account its 
dynamic nature including that, in such circumstances, specific re-
quirements may be appropriate but also have the risk of becoming 
outdated. If confirmed, I look forward to exploring potential options 
in this area with the staff, my fellow Commissioners, market par-
ticipants and this Committee. 
Q.10. IT modernization enables financial services firms to protect 
constituent financial information. In an environment of increasing 
cybersecurity threats, how will you use your role at the SEC to pro-
mote IT modernization across the financial services sector and at 
the SEC? How will you ensure that regulations set by the SEC do 
not impede progress on IT modernization? 
A.10. I believe that the Commission should be actively looking for 
ways to promote IT modernization and improve efficiency, resil-
iency, and security in financial services firms. The Commission 
should also be aware of these objectives, where appropriate, when 
promulgating new regulations. 
Q.11. I am interested in creating a formalized process for the SEC 
to conduct a retrospective review of its existing rules and regula-
tions. As I am sure you are aware, President Obama issued two ex-
ecutive orders directing independent agencies to conduct such re-
views, but the SEC’s previous efforts failed to produce meaningful 
results. Can you commit to working with me and my office in cre-
ating a system, like EGRPRA, for the SEC? 
A.11. I believe that, as a general matter, it is appropriate to con-
sider whether rules and regulations have had their intended effects 
and whether actual effects, both intended and unintended, are con-
sistent with expectations. History has shown that many expected 
effects can be under- or over-estimated at the time a rule is ini-
tially adopted. 

For these reasons, I agree that retrospective review of existing 
rules and regulations can be appropriate and important. I under-
stand that the SEC reviews certain rules under the Regulatory 
Flexibility Act. If confirmed, I look forward to working with you 
and your office, as well as with my fellow Commissioners and the 
SEC staff, to explore potential additional approaches to retrospec-
tive review. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN 
FROM JAY CLAYTON 

Q.1. Chair White expanded SEC policy to seek admissions from de-
fendants in enforcement proceedings. Under her leadership, she re-
quired enforcement staff to seek admissions in a larger universe of 
cases. 

In your view, did Chair White’s admissions policy go far enough? 
What changes would you need to make in order for the SEC to 
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start seeking admissions from all, or more, defendants in enforce-
ment actions? 
A.1. I have a great deal of respect for Chair White, and, accord-
ingly, if confirmed, I will be mindful of her comments regarding the 
SEC, particularly in the enforcement area. I also agree that pur-
suing admissions from defendants in enforcement proceedings 
should be a key consideration for the Commission. As I stated at 
my nomination hearing, I strongly believe in the deterrent effect of 
enforcement proceedings that include individual accountability. 
However, I also understand the SEC’s interest in avoiding, where 
appropriate, drawn-out proceedings that strain the staff’s resources 
and lengthen the time it would take for resolution, including for in-
vestors to receive restitution. I believe each matter should be de-
cided based on its own facts and circumstances, including analysis 
of whether the added deterrent effect of securing admissions will 
be offset by other relevant factors. It would be premature for me 
to make a general policy recommendation in this regard without 
the benefit of consulting with the staff and my fellow Commis-
sioners. 
Q.2. In 2009, under Chair Schapiro, the SEC’s Enforcement Divi-
sion was empowered to pursue investigations without a Commis-
sion vote. Chair White expanded some of those powers. In Feb-
ruary, however, Acting Chair Piwowar withdrew those powers au-
thority from senior Enforcement Division staff. 

Do you commit to restoring those powers to the senior enforce-
ment staff, or even expanding them? If not, how does limiting the 
authority of the enforcement staff help you attract the best pros-
ecutors? 

During your confirmation hearing, you stated ‘‘I have zero toler-
ance for bad actors. I’m not only saying that here, I will say it to 
the enforcement staff at the SEC.’’ 

Do you believe the Enforcement Division will be able to achieve 
a ‘‘zero tolerance’’ policy if investigatory powers continue to be lim-
ited? 
A.2. In my view, a key element of effective management is em-
powerment. I believe most people do their best work if they have 
clarity on their objectives and sufficient autonomy and support to 
pursue them. I also believe effective empowerment and functioning 
of the Enforcement Division are very important to the fair and effi-
cient functioning of our markets and the protection of investors. I 
am also mindful that even the commencement of an investigation 
can have significant adverse impacts on respondents, particularly 
public companies and their shareholders. If confirmed, I am com-
mitted to consulting with my fellow Commissioners and the senior 
members of the Enforcement Division staff on organizational mat-
ters, including the appropriate and most effective delegation of au-
thority within the Enforcement Division, including subpoena au-
thority, and I will work to promote the effectiveness of the Division 
and its personnel. 
Q.3. On January 17, 2017, two days before she left the Commis-
sion, Mary Jo White gave a speech titled ‘‘The SEC After the Fi-
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1 https://www.sec.gov/news/speech/the-sec-after-the-financial-crisis.html 
2 SEC Regulatory Accountability Act, H.R. 78, available at https://www.congress.gov/115/ 

bills/hr78/BILLS-115hr78eh.pdf. 

nancial Crisis: Protecting Investors, Preserving Markets.’’ 1 In that 
speech, former Chair White expressed serious concern that the 
SEC’s independence was being compromised. 

She said: 
In short, the environment necessary for independent agen-
cies to be able to do the jobs you all want us to do is not 
getting better. Indeed, recent trends have even raised the 
question of whether or not the independence of the SEC 
can be preserved at all. 

Does her opinion concern you? 
A.3. I have great respect for Chair White. Independence is funda-
mental to the tri-partite mission of the SEC. If confirmed, I will be 
mindful of protecting the Commission’s independence, and I believe 
that focusing on its core tri-partite mission should facilitate that 
objective. 
Q.4. In that speech, Chair White also cited a bill 2 that passed the 
House of Representatives this January that imposes additional 
cost-benefit analysis on the SEC. 

In your practice you have read the very detailed, often hundreds 
of pages long rules issued in recent years by the SEC that contain 
extensive economic analysis. In what ways have you found them to 
be deficient? 
A.4. I believe economic analysis—including assessing the expected 
relevant costs as well as the relevant benefits of a proposed regula-
tion—is an integral part of the rulemaking process. In my experi-
ence, in most cases, the initial analysis is reasonably designed, but 
history has shown that, over time, rules can have wide-ranging ef-
fects, and that those effects can be under- or over-estimated at the 
time a rule is initially adopted, or even missed entirely. 

History also has shown that recurring costs, including compli-
ance costs, often grow faster than expected, including because yes-
terday’s ‘‘state of the art’’ becomes today’s expectation. As the mar-
ket changes, which it inevitably does, the divergence between ex-
pectations and reality can grow over time; accordingly, a rule that 
may have seemed reasonable from an economic perspective at the 
time it was adopted may later be viewed differently. For this rea-
son, I believe retrospective review can be appropriate and impor-
tant, and certain rules may merit re-evaluation over time. 
Q.5. During the financial crisis, you saw first-hand banks that 
were on the verge of collapse or that failed. 

Did the incentive system lead to excessive risk-taking? Have we 
learned any lessons from those excesses? What would have hap-
pened if the Treasury and Federal Reserve were not able to step 
in either with the TARP program or federal backstops? Where can 
the SEC do more to improve financial stability and support the 
other financial regulators? 
A.5. I believe a number of factors contributed to the financial crisis, 
some of which were also hallmarks of past crises such as new, more 
risky forms of credit that, in the end, had various unforeseen detri-
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3 https://www.sec.gov/news/speech/chair-white-icgn-speech.html 
4 Id. 
5 Id. 
6 https://www.sec.gov/info/smallbus/acsec/acsec-recommendation-021617-coporate-board-di-

versity.pdf 

mental effects on our market, including driving a bubble in asset 
prices. I also agree that misguided incentive compensation pro-
grams can contribute to excessive risk taking. We should remain 
mindful of those and other factors as we monitor our capital mar-
kets. I cannot speculate on what would have happened if the Treas-
ury and Federal Reserve had acted differently. 

The SEC has an important role in safeguarding the stability of 
our securities and capital markets and coordinating with other fi-
nancial regulators, including, without limitation, in monitoring the 
compliance of broker-dealers with capital and other requirements. 
Another more general way the SEC can do this is through effective 
pursuit of its tri-partite mission, including promoting fair and effi-
cient markets that are well understood by market participants and 
others who depend on those markets. 
Q.6. In 2009, the SEC amended Item 407 of Regulation S-K to re-
quire companies to disclose in proxy statements whether a nomi-
nating committee considers diversity in identifying nominees for 
the company’s board of directors and, if it is considered, how it is 
considered. The rule also requires that if the company has a policy 
with regard to the consideration of diversity in identifying director 
nominees, how that policy is implemented and how its effectiveness 
is assessed. 

In 2015, several leading public fund administrators submitted a 
petition for rulemaking that would require new disclosures related 
to nominees for board seats in order to provide investors with the 
information they need to make informed voting decisions. In a July 
2016 speech, former Chair White recognized the importance of di-
versity on corporate boards and the interest investors have in di-
versity disclosure about board members and nominees. 3 She fur-
ther added that the SEC’s 2009 rule change had resulted in vague 
reporting and investors were not satisfied with the disclosures. 4 
Accordingly, she directed SEC staff to review the rule and prepare 
a recommendation to propose an amended rule to require compa-
nies to include more meaningful board diversity disclosure on their 
board members and nominees. 5 

In February 2017, the SEC’s Advisory Committee on Small and 
Emerging Companies (ACSEC) submitted the following rec-
ommendation regarding corporate board diversity disclosure to the 
Commission: 

The Commission amend Item 407(c)(2) of Regulation S-K 
to require issuers to describe, in addition to their policy 
with respect to diversity, if any, the extent to which their 
boards are diverse. While, generally, the definition of di-
versity should be up to each issuer, issuers should include 
disclosure regarding race, gender, and ethnicity of each 
member/nominee as self-identified by the individual. 6 
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If confirmed, will you continue former Chair White’s efforts to en-
hance diversity disclosure for board nominees and work to advance 
rulemaking based on the recommendation from the ACSEC? 
A.6. I believe diversity has value, including at public companies 
and their boards. I have witnessed this first hand and I know that 
many experienced investors share this view. I understand that 
there has been meaningful and ongoing engagement on this issue 
between companies and their shareholders, including institutional 
investors, and that disclosure practices are evolving as a result. If 
confirmed, I will work with my fellow Commissioners, the staff (in-
cluding the Office of Minority and Women Inclusion) and the 
ACSEC to monitor this issue and compliance with Item 407 of Reg-
ulation S-K. 
Q.7. In February 2016, a group of Chinese investors led by the 
Chongqing Casin Enterprise Group announced its intention to ac-
quire the Chicago Stock Exchange (CHX). 

If confirmed, will you commit to review the CHX acquisition for 
compliance with SEC rules and requirements, in particular with re-
spect to limits applicable to beneficial ownership and voting rights? 
A.7. It would not be appropriate for me to comment on a specific 
pending proposal. If confirmed, one of my goals will be to hold non- 
U.S. acquirers to the same standards as U.S. acquirers, including 
disclosure standards. If confirmed, I will work with the staff and 
my fellow Commissioners to review this and any other proposal for 
consistency with the standards set forth in our securities laws. 
Q.8. During your confirmation hearing you stated, ‘‘[w]e have to re-
duce the burdens of becoming a public company, so that it’s more 
attractive.’’ Additionally, you stated, ‘‘[f]or a variety of reasons, in-
cluding very robust private capital markets, but also the costs of 
going public, the choice to go public here is a very hard one.’’ 
Please detail the ‘‘variety of reasons’’ other than costs or regula-
tions that you believe discourage companies from going public and 
describe whether those factors will have less impact if costs or reg-
ulations are reduced. 
A.8. In my experience, a number of factors may discourage a pri-
vate company from becoming a public company, including but not 
limited to various immediate one-time costs and ongoing incre-
mental costs compared with remaining a private company. We 
should examine whether these costs can be addressed so that more 
companies choose to go public without lessening, and with an eye 
toward enhancing, investor protection. 

Audited financial statements form a key basis of our disclosure 
regime and, along with clear disclosure of the issuer’s business and 
financial condition, are a fundamental and important aspect of our 
investor protection framework. In addition to the cost of preparing 
such financial statements and important financial and business 
disclosures, today, companies that transition to public status must 
also establish and maintain a system of reporting and compliance 
controls and procedures, and comply with various additional ongo-
ing disclosure, compliance and other requirements that comparable, 
well-run private companies may determine are not in the best in-
terests of shareholders. Other significant incremental costs typi-
cally include those relating to the retention of internal and outside 

VerDate Nov 24 2008 12:32 May 01, 2017 Jkt 046629 PO 00000 Frm 00090 Fmt 6602 Sfmt 6602 L:\HEARINGS 2017\03-23 NOMINATION OF CLAYTON\HEARING\24988.TXT JASON



87 

professionals and advisors, including auditors, accountants, attor-
neys, investor relations personnel, and others. Companies pre-
paring to go public also often need to retain additional experienced 
executives and board members and, relatedly, secure substantially 
increased insurance coverage. 

In my experience, certain companies view the operational and 
other pressures inherent in quarterly earnings as costly, including 
because they detract from long-term planning and strategic initia-
tives. In addition, companies considering going public must con-
sider, and in my experience put substantial weight on, the greater 
risk and potential costs, including the diversion of management at-
tention, associated with the risk of public and private litigation and 
regulatory proceedings. 

Many of these costs go beyond out-of-pocket costs and the direct 
costs of regulation and are more ‘‘fixed’’ than variable and, as a re-
sult, may in some circumstances, have a greater effect on smaller- 
and medium-sized companies as compared with ‘‘large cap’’ compa-
nies. 

I believe we should be examining this situation with an eye to-
ward identifying less burdensome means to achieving effective reg-
ulation of newly public companies. We should encourage well-run 
companies to participate in our public capital markets, while al-
ways being mindful of investor protection. 
Q.9. The JOBS Act amended the Securities Act of 1933 to facilitate 
initial public offerings (IPOs) and the Securities Exchange Act of 
1934 to expand the number of security holders a private company 
may have without registering with the SEC. Previously, companies 
would consider an IPO as they approached the old limit of 500 in-
vestors—notably Google in 2004 and Facebook in 2012. To what ex-
tent did the JOBS Act’s expansion of the allowable number of secu-
rity holders at private companies negatively impact the number of 
IPOs? 
A.9. The JOBS Act did expand the allowable number of security 
holders at private companies. However, at this time I cannot state 
for certain its significance in the decision of whether or not to be-
come a public company. 
Q.10. Which specific regulations do you believe are hindering 
IPOs? How may they be revised in ways that do not weaken inves-
tor protection? 
A.10. I believe the disclosure-based regulatory framework gov-
erning our public markets and companies has been and remains 
very important—for example, I believe in the value of well-pre-
pared SEC registration statements and Exchange Act reports. In 
connection with efforts to encourage more well-run companies to 
access the public capital markets, as an example, an avenue I 
would consider exploring is comparing the reporting and control en-
vironments at respected private companies with public company re-
quirements and practices. If confirmed, I look forward to working 
with my fellow Commissioners and the staff, and consulting with 
market participants, regarding such an exercise or other means 
through which we can identify measures that will facilitate access 
to our public markets while maintaining or enhancing protections 
for investors. 
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Q.11. If regulations are rolled back in the hopes of promoting more 
IPOs, what are the measures by which you would determine or de-
fine success? Specifically, is success achieved by increasing the 
number of IPOs in a year? What if IPOs increase, but more compa-
nies delist anyway, resulting in a decrease in the aggregate num-
ber of listed companies? 
A.11. The focus on increasing the attractiveness of our public cap-
ital markets is driven by the three-part mandate of the Commis-
sion. I believe our public equity markets have, over time, proven 
to be an efficient and fair means for investors, particularly Main 
Street investors, to participate in the growth of the American econ-
omy. Success should be defined by whether the Commission is ad-
dressing its mandate, including whether Main Street investors 
have efficient means to participate in investment opportunities 
with appropriate investor protection. 

I also am very open to exploring other avenues to achieve this 
objective and, if confirmed, look forward to discussing this issue 
with the staff and my fellow Commissioners and this Committee. 
Q.12. According to a recent report by Credit Suisse, concurrent 
with the decline in IPOs since the peak in 1996, there has been 
substantial increase in the volume of mergers and acquisitions 
(M&A) activity and the assets managed by venture capital funds 
(nearly 7x higher) and buyout funds (over 10x higher). If IPOs in-
crease, do you expect a commensurate decrease in M&A activity or 
the size of venture capital and buyout funds? If so, are IPOs pre-
ferred to M&A activity or private fund investments? If not, what 
would prevent such a decrease? 
A.12. There are a variety of factors that drive M&A activity, both 
in the public and private markets, and private investment activity. 
It is not clear to me that there is a correlation between IPOs and 
M&A activity and I cannot predict the effect that an increase in 
IPOs would have on public M&A activity or the size of venture cap-
ital and buyout funds. 
Q.13. Among the significant differences between public and private 
companies are required disclosures by public companies and trans-
ferable shares that generally confer voting rights and allow input 
on governance matters. If the burdens of being a public company, 
including these, are to be reduced to encourage more IPOs, please 
explain how limiting either or both of these elements would be 
positive for transparency or shareholder rights. 
A.13. I believe the disclosure-based regulatory framework gov-
erning our public markets and companies has been and remains 
very important and, in this regard, I believe transparency and 
shareholder rights have substantial value. I believe that any efforts 
to make our public markets more attractive to companies should 
take into account these fundamental principles, recognizing that 
many factors drive decisions around governance structures. 
Q.14. In February, I joined the other Democratic Members of the 
Senate Finance Committee in a letter to Chairman Hatch request-
ing that then Department of Health and Human Services Secretary 
nominee Tom Price provide accurate and complete responses re-
garding his answers to questions about privileged and discounted 

VerDate Nov 24 2008 12:32 May 01, 2017 Jkt 046629 PO 00000 Frm 00092 Fmt 6602 Sfmt 6602 L:\HEARINGS 2017\03-23 NOMINATION OF CLAYTON\HEARING\24988.TXT JASON



89 

access to a private placement of stock by an Australian biomedical 
company. In addition, other Members of Congress questioned the 
numerous stock transactions by Mr. Price while he was Chairman 
of the House Budget Committee and a member of the House Ways 
and Means Subcommittee on Health. Mr. Price’s financial disclo-
sures show that he engaged in transactions involving the stock of 
40 different companies in the health care sector. Given his prior po-
sitions, Mr. Price potentially had access to information that could 
impact the companies he invested in and that was not available to 
the public. Please confirm that the Division of Enforcement staff 
will have your full support to consider the issues raised by Mr. 
Price’s investments and the applicability of the STOCK Act and 
that all appropriate regulatory actions will be pursued. 
A.14. As I noted at my nomination hearing, matters such as these 
are highly dependent on the facts and circumstances and it would 
not be appropriate for me to comment on any specific matter at 
this time. As a general matter, however, if confirmed, I will ac-
tively support the staff in investigating violations of the securities 
laws and pursuing enforcement actions and can assure you that no 
individual will be above the securities laws. 
Q.15. At your confirmation hearing, you agreed to provide the 
names of current Trump administration officials, or its transition 
team, that you communicated with prior to being selected by the 
President as his nominee, and if you know whether any of those 
individuals have businesses regulated by the SEC. Accordingly, 
please provide that information for the record. 
A.15. Based on my recollection, I communicated on a substantive 
basis with the following current Trump administration officials or 
former transition team members prior to being selected by the 
President as his nominee to Chair the Commission: President Don-
ald J. Trump, Reince Priebus, Stephen Bannon, Ambassador Mar-
tin Silverstein, Ira Greenstein, Darren Blanton, Peter Thiel, and 
Rebekah Mercer. While I have not specifically looked into it, I be-
lieve it is fair to presume that one or more of these individuals may 
be affiliated with one or more public companies or other companies 
that are regulated by the SEC. Also, on January 4th, after my 
nomination had been publicly announced, I met with Carl Icahn. 
On December 24th, following press reports of my meeting with 
then President-elect Trump earlier in the week, Mr. Icahn’s office 
contacted me to request a meeting on a to-be-determined date. 
That meeting was not set until several days after I received word 
that I would be nominated. 
Q.16. Please describe examples of steps you plan to take to improve 
investor protection. How will an Ohioan saving for retirement or to 
send her kids to college know you are working to protect her? 
A.16. Investor protection, particularly the protection of Main Street 
investors, is a critical element of the SEC’s tri-partite mission, and 
it is very important to me. If confirmed, I intend to make this as-
pect of the SEC’s mandate clear both in word and deed. I will make 
it clear that protection of Main Street investors is a touchstone for 
our rulemaking, enforcement, and other related activities. 
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Q.17. The Foreign Corrupt Practices Act (FCPA) forbids U.S. com-
panies and their subsidiaries from paying foreign Government offi-
cials to obtain or retain business. What is your specific plan for en-
forcement of the FCPA? 
A.17. Bribery and corruption have no place in society. Moreover, 
they often go hand-in-hand with many other societal ills, including 
inequality and poverty, and have anti-competitive effects, including 
disadvantaging honest businesses. Accordingly, combating corrup-
tion is an important governmental mission. 

U.S. authorities, including the SEC, other financial regulators, 
and law enforcement agencies, both at home and abroad, play an 
important role in combating Government corruption. I believe the 
FCPA can be a powerful and effective means to effect this objective. 
I also believe that international anti-corruption efforts are much 
more effective at combating corruption if non-U.S. authorities are 
similarly committed and seek to coordinate. Fortunately, inter-
national enforcement efforts appear to be more prevalent than they 
were a decade ago. If confirmed, I look forward to working with my 
fellow Commissioners, Enforcement Division staff, and other au-
thorities in the U.S. and abroad to coordinate enforcement of the 
FCPA and other anti-corruption laws. In particular, I believe that 
coordination with the Department of Justice is integral to effective 
enforcement of the FCPA. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR REED 
FROM JAY CLAYTON 

Q.1. The Securities and Exchange Commission still has not final-
ized all of the rules required under Title VII of the Dodd Frank 
Wall Street Reform and Consumer Protection Act. Will you give us 
your commitment that the Commission, if you are confirmed, will 
finalize these derivatives rules before your term is complete? If so, 
how will you sequence the completion of these remaining rules so 
that they are all complete by the end of your term? 
A.1. I believe that the SEC is required to implement rulemakings 
required by statute in accordance with applicable law and that 
such rulemakings should be pursued on a basis that is timely and 
feasible. The rulemaking process is important, and in many cases 
demands significant resources. The Commission’s resources are 
limited and, accordingly, the overall approach to rulemaking should 
reflect the Commission’s mandate and be the product of consulta-
tion among the Commissioners, the staff and, in the case of multi- 
agency rulemaking, other authorities, being mindful of the obliga-
tion to proceed with mandatory rulemaking at a reasonable pace 
and also being responsive to market developments. If confirmed, I 
look forward to engaging with my fellow Commissioners and the 
staff regarding these issues and working to carry out the statu-
torily mandated rulemakings. 
Q.2. The Public Company Accounting Oversight Board (PCAOB) 
was created in the wake of a series of corporate accounting scan-
dals, such as Enron and WorldCom, which cost investors billions of 
dollars and hurt the U.S. economy. But the 2002 Sarbanes-Oxley 
law creating the Board also required PCAOB’s disciplinary pro-
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ceedings to be kept confidential through charging, hearings, initial 
decision, and appeal. For example, an accounting firm that was 
subject to a disciplinary proceeding continued to issue no fewer 
than 29 additional audit reports on public companies without any 
of those companies knowing about its PCAOB disciplinary pro-
ceedings. PCAOB’s closed proceedings run counter to the public en-
forcement proceedings of other regulators, including the Commis-
sion you have been nominated to chair, the Securities and Ex-
change Commission, as well as the Department of Labor, the Fed-
eral Deposit Insurance Corporation (FDIC), the Commodity Fu-
tures Trading Commission (CFTC), the Financial Industry Regu-
latory Authority (FINRA), and others. Since you are ‘‘100 percent 
committed to rooting out any fraud and shady practices in our fi-
nancial system,’’ would you agree that the PCAOB’s disciplinary 
proceedings should be made transparent? 
A.2. As a general matter, I believe that effective enforcement and 
oversight are critical to the fair and efficient functioning of our 
markets and the protection of investors. I also firmly believe in our 
disclosure-based approach to regulation. I am also mindful that the 
disclosure of an investigation related to a public company can have 
significant adverse impacts on the company and its shareholders, 
even if the investigation is of an accounting firm and does not re-
late to conduct by the company or its personnel and would not be 
expected to affect the company’s performance. I am also mindful 
that the scope of the PCAOB’s disciplinary authority was set forth 
by Congress in the Sarbanes-Oxley Act of 2002. 

If confirmed, I would want to study this issue in more detail with 
my fellow Commissioners and the SEC staff, including with the 
benefit of the PCAOB’s experience with this issue over the past 
decade, keeping in mind the principles and considerations dis-
cussed above, including the value of transparency. 
Q.3. During your hearing, there was some discussion regarding 
why fewer companies may be choosing to go public. Is it possible 
that the JOBS Act itself through its expansion of exempt offerings 
might have contributed to fewer initial public offerings? If you be-
lieve otherwise, how have you arrived at this conclusion? 
A.3. The JOBS Act did expand the allowable number of security 
holders at private companies. However, at this time I cannot state 
for certain its significance in the decision of whether or not to be-
come a public company. 

If confirmed, I would expect to study these issues in more detail, 
including with the SEC staff, to determine whether my experience 
is consistent with the views and experience of the staff and market 
participants. 
Q.4. Also during the hearing, I asked about my bipartisan legisla-
tion with Senator Grassley that would increase the SEC’s authority 
to obtain civil monetary penalties. You stated that you would ap-
preciate a moment to look at the issue and that you would provide 
your views after you had looked at the issue. Now that you have 
had time to reflect on this issue, I would appreciate knowing your 
views. To restate the question, in 2011 former SEC Chair Mary L. 
Schapiro explained that ‘‘the Commission’s statutory authority to 
obtain civil monetary penalties with appropriate deterrent effect is 
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limited in many circumstances.’’ Do you agree with former Chair 
Schapiro? 
A.4. As a general matter, I believe that the effective empowerment 
and functioning of the SEC Enforcement Division are fundamental 
to the fair and efficient functioning of our markets and the protec-
tion of investors. Under existing law, the Commission has the au-
thority to seek civil monetary penalties in a number of cir-
cumstances. I would not want the Division or the Commission to 
be unnecessarily or inappropriately constrained in pursuing civil 
monetary penalties, which can serve an important deterrent effect 
in appropriate circumstances. If confirmed as Chair, I will work 
with my fellow Commissioners and the Enforcement Division staff 
to enforce the law as it is written, including with respect to civil 
monetary penalties. I also would be willing to engage with Con-
gress regarding any changes to the SEC’s statutory authority to 
seek monetary penalties that Congress deems appropriate. 

RESPONSES TO WRITTEN QUESTIONS OF 
SENATOR MENENDEZ FROM JAY CLAYTON 

Q.1. Mr. Clayton, as we discussed during your confirmation hear-
ing, in 2009, former SEC Chair Mary Schapiro gave subpoena au-
thority to the Commission’s enforcement staff. Prior to then, only 
the Commission itself could authorize subpoenas. This change em-
powered senior enforcement attorneys to quickly escalate informal 
inquiries to formal investigations, ultimately strengthening the 
Commission’s ability to investigate corporate misconduct. 

Unfortunately, Acting Chair Piwowar has taken steps to rein in 
the enforcement division by revoking subpoena authority from 20 
enforcement officials and limiting it to the enforcement division di-
rector. This is a major reversal from post-crisis policy designed to 
assist the Commission in initiating investigations into bad actors 
that ravaged investors and our economy. 

During the hearing, you were unable to answer any questions on 
this topic. Now that you have had time to research and develop an 
opinion, please answer the following questions. 

Do you agree with this policy change? 
In your opinion, does taking away subpoena authority from sen-

ior enforcement attorneys better protect investors and deter mis-
conduct? 

If confirmed, do you plan to continue this policy? 
What specific actions will you take to empower the SEC’s en-

forcement division? 
A.1. I believe that effective and appropriate empowerment and 
functioning of the Enforcement Division are very important to the 
fair and efficient functioning of our markets and the protection of 
investors. I am also mindful that even the commencement of an in-
vestigation can have significant adverse impacts on respondents, 
particularly public companies and their shareholders. 

If confirmed, I am committed to consulting with my fellow Com-
missioners and the senior members of the Enforcement Division 
staff on organizational matters, including the appropriate and most 
effective delegation of authority within the Enforcement Division, 
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including subpoena authority, and I will work to promote the effec-
tiveness of the Division and its personnel. 
Q.2. Mr. Clayton, as we discussed during your confirmation hear-
ing, Acting Chair Piwowar recently decided to open a new public 
comment period on the CEO-to-worker pay ratio rule, as required 
by section 953(b) of the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act. The rule was adopted by the SEC in 2015. 
Acting Chair Piwowar’s unilateral decision not only obstructs the 
implementation of a congressionally mandated rule and diverts 
staff resources away from other responsibilities, but it selectively 
ignores the tens of thousands of comments from investors express-
ing the view that this information is material and important to 
shareholder evaluation of executive compensation. 

In fact, last week, a coalition of 100 investors and investor orga-
nizations representing $3 trillion in assets under management 
wrote to Acting Chair Piwowar expressing support for the rule and 
urging the SEC to maintain the current effective date for the dis-
closure. 

During the hearing, you were unable to answer any questions on 
this topic. Now that you have had time to research and develop an 
opinion, please answer the following questions. 

Do you agree with Acting Chair Piwowar’s decision to open a new 
public comment period on the rule? 

Is it your sense that the first comment period on the rulemaking 
failed to appropriately capture issuer concerns about compliance? If 
so, please provide a detailed explanation. 

Does it concern you, from an SEC governance perspective, that 
one commissioner, without consulting the other, decided to reopen 
a public comment period on a rule that has already been adopted 
by the Commission? 

Can I have your commitment that, if confirmed, you will adhere 
to this congressional mandate and implement the 953(b) rule, in-
cluding retaining the current effective date, without delay? 
A.2. A statement on the SEC’s website indicates the reason for the 
extension was to better understand the nature of unanticipated 
compliance difficulties encountered by some issuers and to deter-
mine whether additional guidance or relief may be appropriate. If 
confirmed, I look forward to working with the staff and my fellow 
Commissioners to understand the nature of these concerns and to 
proceed in an appropriate fashion with the rulemaking process for 
this rule. 
Q.3. In 2011, a bipartisan group of corporate and securities law 
professors filed a rulemaking petition with the SEC that would re-
quire publicly traded companies to disclose political expenditures to 
their shareholders. To date, more than 1.2 million securities ex-
perts, institutional and individual investors, and members of the 
public have pressed the SEC for such a rule, including support 
from former Republican SEC Chair William Donaldson and former 
Democratic SEC Chair Arthur Levitt. 

As a matter of corporate governance and investor protection, the 
case for disclosure is clear and convincing. This information is ma-
terial to how shareholders decide where to invest their money and 
how they vote in corporate elections. 
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In response to a question from Sen. Van Hollen, you acknowl-
edged that a number of companies already make this disclosure. 
You also said that you would be willing to think about whether this 
disclosure should be mandated. 

Do you agree with the concept that shareholders, those that actu-
ally own the wealth of corporations, should be able to access infor-
mation regarding a company’s political spending decisions? 

As noted above, you acknowledged during the hearing that a 
number of companies provide information to shareholders on polit-
ical spending. As more and more companies begin to recognize this 
information is material to shareholders, do you agree that a stand-
ardized disclosure regime would provide shareholders with access 
to clear and comparable disclosures? 

As you said in response to questions on the need for the political 
spending regulation, materiality is the touchstone for making dis-
closure decisions at the agency. Materiality is defined as relevant 
information to investors. With that in mind, can you explain why 
a disclosure rulemaking petition that has received the most inves-
tor (institutional, retail, and pension) support—tenfold times any 
other proposed rulemaking in agency history—could realistically be 
deemed immaterial? 

Currently, the SEC has the authority to take preliminary steps 
to consider a rulemaking that would require publicly traded compa-
nies to disclose their political spending to shareholders, including 
holding a public roundtable on the issue. If confirmed, will you 
commit to hold a public roundtable on the issue of corporate polit-
ical spending disclosure? 

Given the record support for this rulemaking petition, I am con-
cerned that the SEC has been too dismissive of the comments from 
investors and members of the public regarding an issue that goes 
to the core of the SEC’s mission. What assurances can you provide 
that you will take seriously these 1.2 million comments in support 
of a rule to require publicly traded companies to disclose their po-
litical spending to shareholders? 
A.3. I am aware that issues related to corporate disclosure of polit-
ical spending have generated significant interest and divergent 
views. As I stated at the hearing, I believe that materiality is the 
touchstone with respect to disclosure. 

I understand that through shareholder engagement, a number of 
companies have elected to provide information regarding their po-
litical spending activities. In addition, under the SEC’s shareholder 
proposal rule, Rule 14a-8, investors can submit proposals to be in-
cluded in a company’s proxy materials that would require specific 
disclosure of items regardless of whether they meet the materiality 
threshold. Based on publicly available information, shareholder 
support for political spending and lobbying disclosure proposals 
under Rule 14a-8 has averaged close to but less than 25 percent 
in recent years. 

If confirmed, I would expect to engage with the staff, my fellow 
Commissioners, and market participants to further consider this 
issue. 
Q.4. I worked with former Senator Akaka on section 913 of the 
Dodd-Frank Wall Street Reform and Consumer Protection act to 
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authorize the SEC to require broker-dealers that provide invest-
ment advice about securities to retail customers to adhere to a fidu-
ciary standard. In January 2011, as mandated by section 913, the 
SEC published a study on gaps in the protection of retail investors, 
and SEC staff recommended a uniform fiduciary standard for 
broker-dealers and investment advisers. 

Specifically, the study states, ‘‘[r]etail customers do not under-
stand and are confused by the roles played by investment advisers 
and broker-dealers, . . . They should not have to parse through 
legal distinctions to determine whether the advice they receive was 
produced in accordance with their expectations.’’ 1 

Consistent with Congress’s grant of authority to the SEC in sec-
tion 913, the study recommends the consideration of a rulemaking 
that would apply a uniform fiduciary standard to both broker-deal-
ers and investment advisers, when providing personalized invest-
ment advice about securities to retail customer. Former SEC Chair 
Mary Jo White agreed with the findings and recommendations of 
this study, but the SEC has filed to take any additional steps to 
date. 

If confirmed, what significance will you place on SEC staff find-
ings and recommendations? 

If confirmed, will you commit to move forward with a uniform fi-
duciary duty rulemaking as authorized under section 913 and as 
recommended by SEC staff? 
A.4. I am aware that this issue has generated significant interest. 
I believe investor protection, particularly protection of Main Street 
investors, is a critical element of the SEC’s tri-partite mission. 
Based on my experience, I believe that as a general matter it is im-
portant that our regulations are designed to ensure that Main 
Street investors making an investment decision are well informed. 
I understand the current debate regarding the duty owed to these 
investors, including key issues raised by the related fiduciary rule 
issued by the Department of Labor, such as potential divergence of 
regulatory standards across account types, uncertainty in applica-
tion, compliance costs, coordination among regulatory agencies, po-
tential limitations on investor choice and investment opportunities, 
and, importantly, investor protection. These would be important 
issues to consider when assessing whether the SEC should issue a 
similar rule. If confirmed, I look forward to working with my fellow 
Commissioners and the SEC staff, and consulting with market par-
ticipants, to determine whether the Commission should move for-
ward and, if so, in what manner, always keeping in mind the inter-
ests of Main Street investors. 

I also recognize the importance of coordination and discussion 
with other agencies and stakeholders generally and with respect to 
these issues in particular. If confirmed, I would encourage the SEC 
staff to pursue such coordination and discussion. 
Q.5. In 2009, the SEC adopted a rule requiring publicly traded 
companies to disclose more information on director selection and di-
versity. However, because the rule failed to actually define diver-
sity, the disclosures are vague and provide little information to in-
vestors on actual board diversity. Last year, former Chair White 
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acknowledged that the rule has not resulted in particularly mean-
ingful disclosures. Earlier this year, the SEC’s Advisory Committee 
on Small and Emerging Companies submitted a memo to Acting 
Chair Piwowar recommending that the Commission amend the rule 
to include ‘‘disclosure regarding race, gender, and ethnicity of each 
board member/nominee as self-identified by the individual.’’ 

What is your view on the effectiveness of the SEC’s corporate 
board diversity rule? 

Will you commit to working to update the rule so that investors 
have access to meaningful disclosures such as the racial, ethnic, 
and gender composition of boards, and any company efforts or 
strategies to improve board diversity? 
A.5. I believe diversity has value, including at public companies 
and their boards. I have witnessed this first hand and I know that 
many experienced investors share this view. I understand that 
there has been meaningful and ongoing engagement on this issue 
between companies and their shareholders, including institutional 
investors, and that disclosure practices are evolving as a result. If 
confirmed, I will work with my fellow Commissioners, the staff (in-
cluding the Office of Minority and Women Inclusion), and the 
SEC’s Advisory Committee on Small and Emerging Companies 
(ACSEC) to monitor this issue. 
Q.6. Given your role in representing Ally Financial in the fallout 
of the subprime mortgage crisis, I wanted to get your perspective 
on Goldman Sachs’ activities to meet the consumer relief portion of 
its settlement with the Federal and State Governments. As I’m 
sure you know, last January, Goldman Sachs entered into a settle-
ment of more than $5 billion over its role in packaging and selling 
toxic mortgage-backed securities in the years leading up to the cri-
sis. The settlement requires Goldman to provide $1.8 billion in con-
sumer relief, and to satisfy that portion of the settlement, Goldman 
has purchased approximately 26,000 severely delinquent mortgage 
loans from Fannie Mae for approximately $4.5 billion, loans which 
represent $5.7 billion in unpaid principal balance. 

In essence this deal allows Goldman to purchase loans for pen-
nies on the dollar, and once borrowers restart their monthly pay-
ments, the ability to sell the loan for a profit and receive credit 
under the terms of their settlement. 

And because Goldman gets settlement credit for purchasing these 
loans, it has the financial ability to outbid other more community- 
oriented buyers that may have a greater incentive to keep bor-
rowers in their homes. 

Do you think it’s fair that Goldman Sachs, who pedaled toxic 
mortgage-backed securities and paid a record $550 million penalty 
in a settlement with the SEC for misleading investors about 
subprime mortgage products, can meet its settlement obligations by 
purchasing delinquent mortgage loans and reselling them for a 
profit? 
A.6. It would not be appropriate for me to comment on a particular 
enforcement matter. As a general matter, I believe that all partici-
pants to a settlement should fulfill their settlement obligations. 
Q.7. In my mind, the Office of the Whistleblower serves a critical 
function at the SEC, empowering whistleblowers to provide key in-
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formation to the Commission. As you know, Dodd-Frank required 
the SEC to establish a whistleblower program, and since 2011, the 
SEC has received more than 18,300 tips and awarded more than 
$111 million to 34 whistleblowers. Importantly, since 2014, the 
SEC has pursued enforcement actions against a number of compa-
nies that retaliated against whistleblowers. 

Do you agree that the Office of the Whistleblower has been suc-
cessful? 

In your view, what can the Commission do to enhance protec-
tions for whistleblowers and ensure that tips and information on 
misconduct and illegal activity continue to flow to the Commission? 
A.7. As a general matter, I believe that effective enforcement is 
critical to the fair and efficient functioning of our markets and the 
protection of investors. While I do not have substantial experience 
with the SEC’s whistleblower program, it is my general under-
standing that the Office of the Whistleblower provides an impor-
tant tool for identifying misconduct and facilitating restitution to 
investors. I understand certain protections on which the Office has 
been focused include preserving the confidentiality of whistle-
blowers and taking action to protect against retaliation. If con-
firmed, I look forward to learning more about the efforts of the Of-
fice from my fellow Commissioners and the staff and hearing their 
views on how to make the Office a more effective component of the 
SEC’s enforcement efforts specifically and its tri-partite mission 
more generally. 
Q.8. The shareholder proposal process set forth in Rule 14a-8 de-
scribes the process by which shareholders can file resolutions. The 
rule provides an important mechanism whereby eligible share-
holders can place proposals in proxy statements, thereby allowing 
shareholders to vote on a proposed change in the company’s bylaws 
or make recommendations to management to amend company poli-
cies. In February, the Business Roundtable sent a letter to Gary 
Cohn, the Director of the National Economic Council, detailing rec-
ommendations on various Federal regulations. 2 The letter specifi-
cally identifies the shareholder proposal process and suggests, 
among other recommendations, that the threshold requirements for 
being able to file, refile, and vote on shareholders resolutions 
should be significantly increased. 

What is your opinion of proposals to curtail the shareholder pro-
posal process as outlined in Rule 14a-8? 

Do you believe that the current shareholder proposal process 
needs any changes? If so, please provide a detailed explanation of 
such changes. 
A.8. I understand that opinions differ on the shareholder proposal 
process, including, for example, the requirements that a share-
holder should be required to satisfy in order to submit a proposal 
for inclusion in the company’s proxy and a shareholder vote. I also 
understand that this is an issue that has been previously reviewed 
by the Commission and that market practices are continuing to 
evolve. If confirmed, I would want to work with the staff and my 
fellow Commissioners, as well as investors and issuers, to review 
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the current state of the market and the details of any particular 
recommendations on this issue. In doing so, I would pay particular 
attention to the potential effects on capital formation, investor pro-
tection and the maintenance of fair and efficient markets. 
Q.9. There are currently two petitions for rulemaking pending with 
the SEC requesting rules to require disclosure of short positions in 
parity with the existing required disclosure of long positions (File 
No. 4-689 and File No. 4-691). The current lack of transparency 
around short positions deprives companies, investors, and the mar-
ket of valuable information and may encourage trading behaviors 
that unfairly harm growing companies and their investors. 

Would you support a disclosure regime for short sellers, modeled 
after the Regulation 13D disclosures required of long investors, to 
shine a light on manipulative behaviors, protect long-term business 
growth, and allow all market participants to make informed trad-
ing decisions? 
A.9. I am generally aware of these rulemaking petitions. It would 
not be appropriate for me to pre-judge the issue or to make policy 
recommendations at this time. However, if confirmed, I look for-
ward to consulting with SEC staff and other interested parties to 
understand the types of data currently available to the public, the 
staff’s knowledge and assessment of the identified concerns, the ex-
pected effect that additional disclosures would be anticipated to 
have on those concerns, and the expected effects that such addi-
tional disclosure requirements may have on other matters such as 
liquidity and price discovery in the market. 
Q.10. Title VIII of the Dodd-Frank Wall Street Reform and Con-
sumer protection act added a new regulatory framework for finan-
cial market utilities designated by the Financial Stability Over-
sight Council as systemically important. U.S. clearinghouses that 
have been determined to be systemically important financial mar-
ket utilities, SIFMUs, are subject to prudential regulation by the 
Federal Reserve Board. Title VIII allows SIFMUs to maintain ac-
counts at a Federal Reserve Bank and provides access to the Fed’s 
discount window in unusual and exigent circumstances. SIFMUs 
are currently able to compete for business opportunities abroad be-
cause these rules align with international standards. However, cer-
tain legislative proposals in Congress have proposed repealing Title 
VIII. 

Will you commit to work with Congress to ensure SIFMUs are 
not denied access to foreign markets? 
A.10. As a general matter, I agree that we should be mindful of 
the issue of SIFMU access to foreign markets, recognizing the 
international nature of many aspects of our capital markets. If con-
firmed, I look forward to working with Congress on important leg-
islative proposals that, consistent with the SEC’s mission, affect 
our markets. 
Q.11. As you know, the SEC is currently reviewing the proposed 
acquisition of the Chicago Stock Exchange by a group of Chinese 
investors led by the Chongqing Casin Enterprise Group. 

Given Chongqing Casin’s various business lines in China includ-
ing property development, insurance, and municipal commercial 
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banks, and its likely ties to the Chinese Government, in your opin-
ion, does the potential acquisition raise U.S. market integrity, 
transparency, and confidence concerns? 

If confirmed, what specific steps will you and your staff under-
take to thoroughly review the near and long-term implications of 
Chongqing Casin’s acquisition of a U.S. exchange? 
A.11. It would not be appropriate for me to comment on a specific 
pending proposal. If confirmed, one of my goals will be to hold non- 
U.S. acquirers to the same standards as U.S. acquirers, including 
disclosure standards. If confirmed, I will work with the staff and 
my fellow Commissioners to review this and any other proposal for 
consistency with the standards set forth in our securities laws. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TESTER 
FROM JAY CLAYTON 

Q.1. Foreign Corrupt Practices Act: Mr. Clayton, I am a strong be-
liever that our markets and our Government work best when we 
shine a light on them. Transparency and eliminating conflicts of in-
terest are key to a strong democracy. 

Now I want to ask you about a paper you co-wrote back in 2011 
with nine other lawyers, about the Foreign Corrupt Practices Act. 

Your paper to the New York City Bar Association is critical of 
the law. 

I think it is also important to note that President Trump has 
also publicly shared his disdain for the FCPA. Which is concerning 
given the fact that the President’s company has a history of doing 
business internationally in places like Azerbaijan. 

So I guess my first question is do you continue to oppose the 
FCPA? 

Would you elaborate on your thoughts about corporations and 
bribery, and what you will do to ensure that these two things do 
not cross paths? 
A.1. Bribery and corruption have no place in society. Moreover, 
they often go hand-in-hand with many other societal ills, including 
inequality and poverty, and have anti-competitive effects, including 
disadvantaging honest businesses. Accordingly, combating corrup-
tion is an important governmental mission. 

U.S. authorities, including the SEC, other financial regulators, 
and law enforcement agencies, both at home and abroad, play an 
important role in combating Government corruption. I believe the 
FCPA can be a powerful and effective means to effect this objective. 
I also believe that international anti-corruption efforts are much 
more effective at combating corruption if non-U.S. authorities are 
similarly committed and seek to coordinate. The New York City 
Bar Association paper you reference focused on this coordination 
point but also was clear that effectively combating Government cor-
ruption is an important policy objective that should be pursued vig-
orously. Fortunately, international enforcement efforts appear to be 
more prevalent than they were a decade ago. If confirmed, I look 
forward to working with my fellow Commissioners, Enforcement 
Division staff, and other authorities in the U.S. and abroad to co-
ordinate enforcement of the FCPA and other anti-corruption laws. 
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In particular, I believe that coordination with the Department of 
Justice is integral to effective enforcement of the FCPA. 
Q.2. CFIUS: Mr. Clayton, the Committee on Foreign Investment in 
the United States is an inter-agency committee who reviews trans-
actions that result in the control of American businesses by foreign 
entities. The CFIUS review examines the potential effects that for-
eign investment could have on national security. In the SEC space, 
a Chinese company is in the process of purchasing a U.S. Stock Ex-
change. Now the SEC Chair is not a permanent member of CFIUS, 
but often plays a role, when an entity under its purview is under 
consideration by CFIUS. 

My question to you is will you commit to working with CFIUS 
in a vigorous manner to ensure that Americans’ financial informa-
tion is not placed into harm’s way? 
A.2. While it would not be appropriate for me to comment on a spe-
cific proposal pending before the Commission, I can confirm to you 
that I am aware of the important role of CFIUS and, if confirmed 
as Chair, look forward to working with CFIUS in matters of over-
lapping jurisdiction to facilitate its mission. 
Q.3. Given your history in mergers in acquisitions, you have obvi-
ously seen and participated in transactions involving foreign in-
vestment into the U.S. 

Do you believe our financial markets and investors here in the 
U.S. are at an increased risk lately with increased foreign invest-
ment, particularly from Chinese entities, looking to steal propri-
etary information? 
A.3. I am aware of policy and competitive concerns that have aris-
en in the context of foreign investment in U.S. capital markets, in-
cluding market-related and investor protection concerns as well as 
other issues which overlap with other authorities and extend be-
yond the scope of the SEC’s authority and mandate. 

If confirmed, I will engage with my fellow Commissioners and 
the SEC staff regarding these market-related and investor protec-
tion issues, and, as noted in connection with your question regard-
ing CFIUS, engage with other authorities on issues of common in-
terest, including, but not limited to, issues related to protection of 
proprietary information. 
Q.4. Priorities/Consensus Building: Mr. Clayton, I know you have 
a long history in the mergers and acquisitions space, but I am curi-
ous about what is most important to you today. 

If confirmed, what will be your priorities be as SEC Chair? 
A.4. If I am confirmed, I will focus my efforts on advancing the 
Commission’s tri-partite mission of protecting investors, maintain-
ing fair, orderly, and efficient markets, and facilitating capital for-
mation. For example, as I stated at the hearing, I firmly believe 
that (1) well-functioning capital markets are important to every 
American; (2) all Americans should have the opportunity to partici-
pate in, and benefit from, our capital markets on a fair basis, in-
cluding being provided accurate information about what they are 
buying when they invest; and (3) there is zero room for bad actors 
in our capital markets. I also intend, if confirmed, to assess the ac-
tions of the Commission through the lens of what is in the interest 
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of Main Street investors. If confirmed, I will work with my fellow 
Commissioners and the SEC staff to pursue these and other goals 
that are consistent with the SEC’s mission. 
Q.5. When I think about strong nominees, I think about folks who 
are willing to put partisanship aside to work together on issues. 

How will you work with the other commissioners to more effec-
tively promulgate rules on a timely basis, including on difficult 
issues that will require consensus building among Commissioners? 
A.5. As I stated at the hearing, an important aspect of my job over 
the past two decades has been to facilitate consensus. It is my ex-
perience that consensual decision making often has lasting value, 
including that it facilitates future, constructive engagement. I rec-
ognize that there are situations in which individuals will have fun-
damental disagreements, but if confirmed, I plan to work construc-
tively with my fellow Commissioners to advance the SEC’s tri- 
partite mission as an independent agency. I am hopeful that we 
will be able to reach consensus on the many important issues fac-
ing the Commission, including those that are yet to be identified. 
Q.6. How will you work to implement regulations, including those 
that you may have been outspoken about in the past, but carry a 
Congressional mandate? 
A.6. I believe that the SEC is required to implement rulemakings 
required by statute in accordance with applicable law and that 
such rulemakings should be pursued on a basis that is timely and 
feasible. If confirmed, I look forward to working with my fellow 
Commissioners and the SEC staff to carry out the statutorily man-
dated rulemakings. 
Q.7. Corporate Political Disclosure: Mr. Clayton, I am a strong pro-
ponent of transparency around our campaign finance system and I 
strongly believe we have to do something to slow the flood of dark 
money into campaigns which undermines our democracy. On a 
number of occasions, I and many others on this Committee has 
been pushing the SEC to promulgate a rule which would require 
corporate political spending disclosure. Unfortunately, the Appro-
priations Committee prevented the SEC from doing anything for 
the last few years. 

In the future, if Congress were not preventing the SEC from pro-
mulgating a rule, would you support such a rule as Chair? 
A.7. I am aware that issues related to corporate disclosure of polit-
ical spending have generated significant interest and divergent 
views. As I stated at the hearing, I believe that materiality is the 
touchstone with respect to disclosure. 

I understand that through shareholder engagement, a number of 
companies have elected to provide information regarding their po-
litical spending activities. In addition, under the SEC’s shareholder 
proposal rule, Rule 14a-8, investors can submit proposals to be in-
cluded in a company’s proxy materials that would require specific 
disclosure of items regardless of whether they meet the materiality 
threshold. Publicly available data indicates that shareholder sup-
port for political spending and lobbying disclosure proposals under 
Rule 14a-8 has averaged close to but less than 25 percent in recent 
years. 
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If confirmed, I would expect to engage with the staff, my fellow 
Commissioners, and market participants to further consider this 
issue. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARNER 
FROM JAY CLAYTON 

Q.1. Two entities that you have represented, Valeant and Pershing 
Square, have come under significant legal scrutiny for potential in-
sider trading in connection with the Allergan bid in 2014. In fact, 
a Federal judge in California ordered Pershing Square and Valeant 
to make additional disclosures on their shareholder documents, in-
cluding that he had found their alliance may violate insider trading 
rules and practically begged the SEC to bring a case against the 
entities. To date, the SEC has not done so. If confronted with a sit-
uation in which a Federal judge indicates insider trading has oc-
curred, will you take the Federal judge’s plea as a cue to inves-
tigate and if warranted bring a case? 
A.1. This is in response to Questions 1 through 4. I appreciate your 
recognition that my ability to discuss the matter that is the focus 
of Questions 1 through 4, the proposed Valeant/Allergan trans-
action, which is the subject of ongoing legal proceedings, is con-
strained by ethical duties and other obligations. 

Valeant’s initial proposal to combine with Allergan was an-
nounced in April 2014, and my firm represented Valeant. I was not 
part of the transaction team or involved in, or to my recollection 
aware of, the proposal prior to its public announcement. 

On certain occasions in June 2014, months after the initial an-
nouncement of the proposed combination, I was consulted by other 
lawyers at my firm on certain discrete legal issues. The aggregate 
time I recorded on this matter was less than 3 hours. I am not in 
a position to comment further on the matter. 

Please see my response to Question 5 below regarding insider 
trading laws generally. 
Q.2. You have disclosed that you represented Valeant and Pershing 
Square. Can you please describe for us what exactly your represen-
tation entailed without violating confidentiality? Specifically, were 
you involved in helping either or both entities launch a hostile ten-
der offer for Allergan? 
A.2. Please see my response to Question 1 above. 
Q.3. The decision in the California case, Allergan Inv. v. Valeant 
Pharms, Inc., recognizes that a major loophole exists in insider 
trading law. A strategic bidder can tip a hedge fund provided that 
it had not yet taken a ‘‘substantial step’’ towards making a tender 
offer. In Allergan, the defendants claimed that they had only 
agreed to propose a merger and not a tender offer. Do you agree 
that the distinction between planning a merger and planning a ten-
der offer from the shareholder’s perspective is very thin and mean-
ingless in terms of materiality of information? 
A.3. Please see my response to Question 1 above. 
Q.4. Do you believe entities should be able to escape liability for 
insider trading by virtue of calling themselves ‘‘co-bidders’’ and 
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then exchanging information? If so, please explain why; if not, 
please explain how you would approach that scenario. 
A.4. Please see my response to Question 1 above. 
Q.5. As Prof. Jack Coffee has written, the 2nd Circuit’s United 
States v. Newman decision may create a new legal safe harbor to 
engage in insider trading that can be called ‘‘Don’t Ask, Don’t Tell.’’ 
Under Newman, a tippee cannot be convicted unless it is proved 
‘‘that the tippee knew an insider disclosed confidential information 
and that he did so in exchange for a personal benefit,’’ which sig-
nificantly narrows the scope of insider trading prosecution. Do you 
agree with the court’s analysis in Newman? If not, would you sup-
port legislation to eliminate the need to prove a ‘‘personal benefit’’ 
to the tipper in order to prove an insider trading case? 
A.5. I recognize that this is an issue that has received attention, 
particularly in light of the Newman case and other recent high pro-
file court cases, which have created some uncertainty regarding the 
contours of various aspects of insider trading under our securities 
laws. As a general matter, and without commenting on a particular 
matter or proposal, I support efforts for clarity in this area. With 
regard to the effects of the Newman case, and this area of the law 
more generally, I am also aware that in Salman v. United States, 
the United States Supreme Court clarified some of the uncertainty 
that had been presented by the Newman decision, holding unani-
mously that a tippee can be held liable for trading on material, 
nonpublic information received from an insider relative or friend 
even where the tipper received no direct financial benefit from dis-
closing that information. If confirmed, I will actively work with the 
Enforcement Division staff and my fellow Commissioners to follow 
that decision and enforce our securities laws, including, impor-
tantly, insider trading laws. 
Q.6. Last year, I saw a stunning graphic from RBC Capital Mar-
kets that charted 839 different fee schedules that are composed of 
3,729 separate fee variables. When one examines these variables in 
detail, it appears that exchanges are using their ‘‘fee engineers’’ to 
put together ‘‘bespoke’’ pricing terms for one or a small handful of 
customers in order to attract and retain order flow—essentially ca-
tering to high-frequency traders. Given this incredible complexity, 
it is likely very difficult for market participants to know whether 
they are getting best execution and the benefit of a ‘‘fair and or-
derly’’ market. Hence, Sen. Crapo and I have called for the SEC to 
engage in an access fee (or maker-taker) pilot, which would collect 
data and hopefully create better insight into how to deal with po-
tential conflicts in order routing. If confirmed, will you pledge to 
work with us to design and implement equity market structure pi-
lots in a timely fashion? 
A.6. Promoting fairness and efficiency in our markets is a core ele-
ment of the SEC’s tri-partite mission, and I recognize concerns 
with respect to transparency of the equity markets and fees, and 
with respect to potential conflicts of interest in routing orders. I 
understand that the SEC staff has been looking at a review of 
structural market issues, and that the Equity Market Structure 
Advisory Committee and its Regulation NMS Subcommittee have 
proposed a framework for an access fee (or maker-taker) pilot and 
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made other significant recommendations. If confirmed, I look for-
ward to discussing the status of the pilot and other efforts to en-
sure that the Commission is pursuing its mandate effectively in the 
area of market structure with the staff, my fellow Commissioners, 
and this Committee. 
Q.7. The last time a real case for Treasury manipulation was 
brought was in 1991, after the Salomon Brothers scandal. I suspect 
that is because the SEC has no idea manipulation is occurring be-
cause regulators don’t have access to the trading data. After the 
Flash Rally on October 15, 2014, when yields plummeted 37 basis 
points in the 10-year Treasury over 12 minutes, the Fed had to re-
quest data from the banks and electronic brokers to reconstruct 
what happened. That led the Treasury Department to announce 
that the public sector will begin collecting data on Treasury trade 
reporting in 2017, but for regulatory purposes only. Public trade re-
porting rules create substantial transparency for the market and 
apply to equities, mutual funds, corporate bonds, municipal securi-
ties, options, futures, and swaps—when can they apply to U.S. 
Treasuries? Will you support public trade reporting rules for U.S. 
Treasuries? 
A.7. I understand that the SEC recently approved a FINRA pro-
posal that will require non-public reporting of certain transactions 
in U.S. Treasury securities to FINRA’s Trade Reporting and Com-
pliance Engine (TRACE). I recognize that there are competing 
views on whether this data, like data on other securities reported 
through TRACE, should be made public. For example, I understand 
that some commenters have expressed concern about the potential 
impacts on market liquidity, particularly in the context of certain 
types of trades. At the same time, I also understand some com-
menters have advocated for making trade reporting data public in 
an effort to, among other things, improve price transparency and 
reduce information asymmetry in the marketplace. I have not had 
the opportunity to consult with the SEC Commissioners, staff or 
other market participants on this issue, but, if I am confirmed, I 
look forward to exploring this further with them. 
Q.8. In the 1960s about half of corporate profits were reinvested 
back into the business—in R&D, in new services, or in investments 
in the workforces that built these businesses. Yet today around 95 
percent of corporate profits are paid out to shareholders in divi-
dends or stock buybacks, fueled by an increasing focus on the 
short-term. Do you agree with me that we should promote policies 
that further incentivize American businesses to invest in them-
selves for long-term growth, innovation, and job creation—and try 
to curb the preoccupation with short-term profits and stock prices 
that detracts from the investments that have historically made 
American businesses great? 
A.8. I fully support measures to facilitate job growth and invest-
ment in the future of America. In addition, consistent with the 
Commission’s tri-partite mission, including capital formation, I be-
lieve the Commission should be receptive to considering proposals 
that facilitate job growth and investment in America. I am aware 
of various important policy concerns that have arisen in the context 
of stock buybacks, including employment issues that can have far- 
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reaching adverse effects and market-related and investor protection 
issues such as stock price manipulation and insider trading. I also 
recognize that, depending on the circumstances, businesses may de-
termine that returning capital to investors in an appropriate and 
efficient manner, including Main Street investors, is in the best in-
terests of shareholders. 

If confirmed, I intend to engage with my fellow Commissioners 
and the SEC staff regarding these issues and the issue of facili-
tating capital formation and investment more generally. 
Q.9. Would you be interested in looking at things like stock 
buybacks, quarterly reporting, and proxy access with me to see 
where the SEC might play a role in helping businesses re-orient 
themselves towards long-term value creation? 
A.9. If confirmed, I would look forward to working with you and 
other Members of the Committee on these important issues, being 
mindful of the importance of long-term value creation. 
Q.10. Financial Services institutions have numerous regulations 
and guidance that address cyber security and specifically 
encryption of data; however, according to breachlevel.com, only 4 
percent of breaches are secure breaches where encryption was in 
use and the data was rendered useless. As SEC Chairman and a 
member of the Financial Stability Oversight Council, how would 
you ensure that the SEC’s regulated entities are implementing best 
practices necessary to account for and guard against cyber threats? 
How will you enable the Commission, along with the financial in-
stitutions that it regulates, to leverage innovation in the IT space 
to protect financial data? 
A.10. I share your concern about cybersecurity from a regulatory 
perspective with respect to the companies and markets regulated 
by the SEC, from a systemic perspective with respect to potential 
threats, and from the perspective of the Commission itself and the 
proprietary and market-sensitive data it holds. If confirmed, I ex-
pect to view this issue as a priority and look forward to working 
with my fellow Commissioners and the staff, and consulting with 
market participants and industry experts, to address the issue of 
cybersecurity in these contexts. For example, I look forward to 
learning more about the staff’s experience in administering Regula-
tion SCI, which requires certain critical market infrastructure par-
ticipants to, among other things, implement policies and proce-
dures reasonably designed to ensure that their systems have suffi-
cient levels of capacity, integrity, resiliency, availability, and secu-
rity. 

I also understand that cybersecurity remains an examination pri-
ority for the Office of Compliance Inspections and Examinations, 
and I look forward to learning more about the results of those ex-
aminations. In addition, if confirmed, I look forward to under-
standing the perspective of the staff on the issue of whether compa-
nies should be disclosing more about their potential cyber-related 
risks and senior-level expertise to address those risks. 
Q.11. Since 2009, the SEC has required public companies to report 
their financial statements twice—once as a plain-text document, 
then again as searchable data, using the XBRL data format. In 
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2015, now-Chairman Crapo and I sent a letter to Chair White ask-
ing for the SEC to end this duplicative system and instead adopt 
a single format that is both human-readable and machine-readable, 
so that companies only need to file a single document, with elec-
tronic tags embedded within it. On March 1, 2017, the two current 
Commissioners unanimously proposed new rules to accomplish ex-
actly this goal. Do you agree with Commissioners Piwowar and 
Stein that corporate disclosure should be both human-readable and 
machine-readable? Would you have favored proposing new rules to 
accomplish this goal for corporate financial statements? 
A.11. Although it would not be appropriate for me to comment on 
a pending rulemaking before the Commission, as a general matter, 
I believe that the Commission should be actively looking for ways 
to improve efficiency in disclosure practices and our markets as a 
whole, including through the use of technology. There may well be 
a number of instances in which the Commission can use tech-
nology, or direct the use of technology, in an efficient manner to 
improve the accessibility of disclosures to the public. 
Q.12. Although the SEC does collect corporate financial statements 
in a machine-readable format, most other corporate disclosures are 
not machine-readable. For example, the cover pages of corporate 
disclosure forms require public companies to ‘‘indicate by check 
mark’’ which category they fall into. These check marks are text, 
not searchable data fields, and companies express these simple cat-
egories in over 500 different ways. Both the SEC and market data 
companies must manually rekey this information into databases, or 
else use unreliable parsing software, to track the categories of pub-
lic companies. Do you agree that corporate disclosures in general, 
and these cover page items in particular, should be expressed using 
machine-readable data instead of plain text? Would you support re-
forms to modernize corporate disclosure requirements to replace 
documents with data? 
A.12. As a general matter, I believe that the Commission should 
be actively looking for ways to improve efficiency in disclosure 
practices and our markets as a whole, including through the use 
of technology. And, while I am not in a position to comment on this 
specific matter, it is my general view that, in today’s marketplace 
and in light of technological advances, there are few areas where 
the manual reentry of data should be required. 
Q.13. Mr. Clayton, the mutual fund industry prints and mails 
about 240 million shareholder reports in paper a year, which 
means 2 million trees killed every year. According to industry esti-
mates, that costs investors $308 million a year. The Commission 
failed to move forward last year on a proposal to allow funds to 
mail them a brief notice with the website where the report is avail-
able online, along with a postage-paid reply form and toll-free num-
ber that they could use to opt back in to a hard copy. If confirmed, 
will you commit to take a fresh look at this proposal and do what 
you can to reduce the cost and environmental impact of investing? 
A.13. Without commenting on any proposal specifically, if con-
firmed, as a general matter I look forward to working with the staff 
and my fellow Commissioners to explore potential disclosure re-
forms, including reforms that may be able to reduce costs and envi-

VerDate Nov 24 2008 12:32 May 01, 2017 Jkt 046629 PO 00000 Frm 00110 Fmt 6602 Sfmt 6602 L:\HEARINGS 2017\03-23 NOMINATION OF CLAYTON\HEARING\24988.TXT JASON



107 

ronmental impacts while preserving investors’ access to informa-
tion. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARREN 
FROM JAY CLAYTON 

Q.1. At your nomination hearing, you reiterated that you want the 
SEC to focus on holding individuals accountable for violating secu-
rities laws. One major way to create more individual accountability 
is to make sure executives don’t have compensation packages that 
let them get rich by bending the rules, skirting the law, hurting 
people, or crashing the economy. That’s why Section 956 of Dodd- 
Frank directs the SEC, along with several other regulators, to work 
together to ‘‘prohibit any types of incentive-based payment arrange-
ment . . . that the regulators determine encourages inappropriate 
risks.’’ 

It took 6 years, but the agencies, including the SEC, finally pro-
posed a rule last April. But the rule has not been finalized yet. 

Given your stated desire to increase individual accountability, 
can you assure me that you will direct the SEC to prioritize work-
ing with other agencies to complete this rule within 6 months after 
you’re sworn in? 
A.1. Rulemaking, both mandatory and discretionary, is a critical 
function of the SEC. I believe it should, among other things, reflect 
the Commission’s tri-partite mandate, include effective economic 
analysis, seek clarity over complexity wherever practicable, reflect 
input from a diverse array of affected parties and market partici-
pants and proceed as efficiently as practicable. If confirmed, I look 
forward to engaging with my fellow Commissioners and the staff 
regarding these issues and working to carry out the statutorily 
mandated rulemakings in accordance with applicable law and on a 
basis that is timely and feasible. 
Q.2. Near the beginning of her tenure as SEC Chair, Chair White 
announced that the SEC would seek more admissions of fault in its 
settlement agreements, rather than allowing settling parties to 
‘‘neither admit nor deny’’ liability. 

Do you share her position that the Commission should seek more 
admissions of fault in its settlement agreements? 
A.2. I agree that pursuing admissions from defendants in enforce-
ment proceedings in appropriate circumstances should be a key 
consideration for the Commission. As I stated at my nomination 
hearing, I strongly believe in the deterrent effect of enforcement 
proceedings that include individual accountability. However, I also 
recognize the SEC’s interest in, where appropriate, avoiding 
drawn-out proceedings that strain the resources of the Enforcement 
Division staff and lengthen the time it would take for resolution, 
including for investors to receive restitution. I believe each matter 
should be decided based on its own facts and circumstances, includ-
ing analysis of whether the added deterrent effect of securing ad-
missions will be offset by other relevant factors. If I am confirmed, 
I look forward to developing my views on this issue further in con-
sultation with my fellow Commissioners and the staff, including in 
the Enforcement Division. 
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Q.3. If you are confirmed, can you provide me an annual update 
on the number of settlement agreements the SEC entered into that 
year, the number if those agreements that included an admission 
of fault, and a copy of all non-confidential settlement agreements 
that included an admission of fault? 
A.3. Enforcement actions are intended to have a deterrent effect. 
One aspect of deterrence is ensuring that market participants are 
aware of the Commission’s actions with respect to enforcement. If 
confirmed, I would look forward to working with Congress, my fel-
low Commissioners, and SEC staff to ensure that information re-
garding the Commission’s enforcement proceedings and settlements 
is compiled and publicized on a basis that should have such a de-
terrent effect and facilitates analysis. At the same time, I would 
not discount the deterrent effect of publicity surrounding the initi-
ation of enforcement proceedings brought by the Commission, 
whatever settlements or conclusions are reached. 
Q.4. Mutual funds are sold to individual investors using a ‘‘pay to 
play’’ business model in which broker-dealers and other inter-
mediaries are compensated to sell certain funds to their customers, 
despite the merits of investing in these funds. 

Large brokerage firms use this model to take advantage of indi-
vidual mutual fund investors by charging them many different 
types of fees for selling mutual fund shares and keeping track of 
those shares in an investor’s account. Rule 12b-1 fees, account 
maintenance charges, and revenue-sharing payments are extract-
ing billions of dollars each year out of the pockets of the 96 million 
individual investors who rely on mutual funds for their savings 
goals. These fees are in addition to sales commissions imposed on 
the purchase or redemption of mutual fund shares. 

If confirmed to lead the SEC, what will you direct the Commis-
sion to do to address excessive brokerage fees and better protect in-
dividual investors? 

Would you support an SEC rule that requires broker-dealers who 
provide personalized investment advice of any type to register as 
investment advisers and follow a fiduciary standard of care (in-
stead of a suitability standard of care)? 
A.4. Based on my experience, I believe that as a general matter it 
is important that our regulations be reasonably designed to ensure 
that Main Street investors making an investment decision are well 
informed. If confirmed, I would expect to approach regulation in 
this area with that perspective. It would be premature for me to 
take a position on a particular rule without fully exploring the 
issue with the Commissioners and the SEC staff. If confirmed, I 
look forward to working with my fellow Commissioners and the 
SEC staff, and consulting with market participants and other inter-
ested parties, to ensure that the interests of Main Street investors 
are protected, including with respect to whether the Commission 
should proceed with rulemaking and, if so, in what manner those 
investors’ interests might most effectively be served. 
Q.5. One of the fees being charged in the broker-dealer ‘‘pay to 
play’’ model is called ‘‘revenue-sharing.’’ These are payments being 
made by mutual fund management companies to broker-dealers 
and other intermediaries based on the amount of fund shares that 
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are being sold to investors. These payments are not disclosed prop-
erly to mutual fund investors because the payments are not being 
made directly from fund assets. 

If confirmed, are you prepared to either (1) limit these payments, 
or (2) require more specific disclosure of the amount of these pay-
ments and their potential impact on mutual fund performance? 
A.5. I have not yet had an opportunity to engage with the Commis-
sioners or the staff regarding this issue. If confirmed, I would be 
interested in working with my fellow Commissioners and the staff, 
including the Division of Investment Management, to understand 
current practices in this area and consider the adequacy of existing 
disclosure rules in this area. 
Q.6. A number of fees being charged by large broker-dealers are for 
investor services already required to be performed under existing 
SEC and FINRA rules. These services include providing account 
statements to customers, internally tracking individual investment 
positions, and sending transaction confirmations and tax state-
ments to customers. Mutual funds are the only issuer of securities 
required to pay these servicing fees, as issuers of equities, bonds, 
and exchanged-traded funds (ETFs) do not pay any distribution or 
recordkeeping fees. Outside of the mutual fund industry, brokers 
and other intermediaries are compensated directly by their cus-
tomers through commissions, account charges, and advisory fees. 

If confirmed, what will you do to correct this inequitable treat-
ment, so that mutual fund investors are only subject to the same 
fee structures as equity, bond, and ETF investors? 
A.6. If confirmed, I would seek to gather more information from the 
SEC staff, including from the Division of Investment Management, 
regarding these issues, including the comparability of services pro-
vided and expenses incurred in various circumstances. If appro-
priate, I would also look forward to engaging with my fellow Com-
missioners and the SEC staff regarding any potential reforms with 
respect to this issue. 
Q.7. In July of 2016, the Treasury Department issued final regula-
tions requiring country-by-country reporting of profits, losses, in-
come taxes paid, accumulated earnings and total number of em-
ployees of multinational enterprises with over $850 million in rev-
enue. Review of these country-by-country reports would allow in-
vestors to assess the risk of foreign tax liability applied to accumu-
lated earnings held overseas by a multinational enterprise. 

Do you believe investors should have access to the country-by- 
country reports of multinational enterprises that file such reports 
with the IRS? 

If confirmed, will you require companies that file country-by- 
country reports to the IRS to also disclose such reports to their in-
vestors? 

On April 12, 2016, the European Commission proposed a new di-
rective requiring public, country-by-country reporting of annual 
profits and taxes by EU and non-EU multinationals. Do you believe 
the SEC should impose a lower standard of investor protection 
than the European Commission? 
A.7. As I stated at the hearing, I believe that materiality is the 
touchstone with respect to disclosure. If confirmed, I will want to 
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study this issue with my fellow Commissioners and the SEC staff. 
This will include exploring the potential impacts of any such pro-
posal and whether such a proposal would further the SEC’s tri- 
partite mission, including, but not limited to, investor protection. 
Q.8. Stock buybacks can be used to increase a company’s earnings 
per share (EPS) even in years where net income has gone down. 
Because many companies use EPS to determine a CEO’s compensa-
tion, executives have an added incentive to use stock buybacks to 
increase EPS in years where underlying earnings are flat or nega-
tive. 

Should companies be able to inflate earnings per share through 
the use of stock buybacks? 

Should companies be able to game performance pay metrics 
through the use of stock buybacks? 

Should companies be required to calculate and disclose any in-
creases in EPS that are attributable to stock buybacks? 

If confirmed, what will you do to prevent executives from using 
stock-buybacks to manipulate performance pay compensation 
metrics? 
A.8. I am aware of various important policy concerns that have 
arisen in the context of stock buybacks, including market-related 
and investor protection issues such as manipulation and insider 
trading. I also recognize that, depending on the circumstances, 
businesses may determine that returning capital to investors, in-
cluding Main Street investors, in an appropriate and efficient man-
ner is in the best interests of shareholders. If confirmed, I intend 
to engage with my fellow Commissioners and the SEC staff regard-
ing these issues. 
Q.9. Investors should be able identify companies that invest in the 
U.S. economy and American workers. If confirmed, will you require 
companies to annually disclose how many manufacturing prop-
erties a company has opened or closed, whether those properties 
were in the United States, and the number of jobs lost or created 
as a result? 
A.9. I am aware of various important policy concerns that have 
arisen in the context of manufacturing and job creation (or loss), 
including market-related and investor protection issues as well as 
other issues which extend beyond the scope of the SEC’s authority 
and mandate. If confirmed, I intend to consult with the staff and 
my fellow Commissioners regarding these market-related and in-
vestor protection issues, including disclosure. 
Q.10. I was critical of former SEC Chair White for the high num-
ber of Well-Known Seasoned Issuer (WKSI) waivers that were 
granted by the SEC under her tenure. These waivers allowed nu-
merous companies that violated securities laws—sometimes mul-
tiple times—to take advantage of special regulatory privileges. 
Under Chair White’s watch (as of March 2015), institutions that 
sought WKSI waivers received them in the majority of cases, and 
SEC returned to a decade-old policy that allowed institutions found 
guilty of criminal misconduct to receive these waivers. 

Are you concerned with the ease with which institutions received 
WKSI waivers under Chair White’s watch? 
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A.10. I have a great deal of respect for Chair White. I was not 
privy to the Commission’s discussions regarding this issue. Con-
sequently, it would not be appropriate for me to comment on the 
Commission’s decisions. 
Q.11. WKSI waivers may only be granted ‘‘upon a showing of good 
cause.’’ What criteria do you believe should be considered in this 
determination? 
A.11. I have not yet had the opportunity to engage with the Com-
missioners and the SEC staff regarding the issue of waivers. But, 
I will commit to exploring this issue if I am confirmed. As a general 
matter, I believe that the question of whether a waiver is appro-
priate in a particular situation would be dependent on the facts 
and circumstances of that situation, including, without limitation, 
the relationship between the misconduct and the activity targeted 
by the disqualification, other aspects of the settlement and the 
matter more generally, the recommendation of the relevant SEC 
staff and whether a waiver would be consistent with the Commis-
sion’s tri-partite mission to protect investors, maintain fair, orderly 
and efficient markets, and facilitate capital formation. 
Q.12. Will you continue SEC policies that allow companies that 
have been found to be guilty of criminal violations to receive WKSI 
waivers? 
A.12. I have not yet had the opportunity to engage with the Com-
missioners and the SEC staff regarding the issue of waivers, in-
cluding in the context of a criminal conviction. But, I will commit 
to exploring this issue if I am confirmed. 
Q.13. Do you believe institutions that have repeatedly violated 
SEC rules should remain eligible to receive WKSI waivers? 
A.13. I have not yet had the opportunity to engage with the Com-
missioners and the SEC staff regarding the issue of waivers, in-
cluding in this context, but will commit to exploring this issue if 
confirmed. 
Q.14. At your nomination hearing, you acknowledged that you 
would have to recuse yourself for 2 years from any matter involv-
ing a former client of your or any matter in which your former law 
firm, Sullivan & Cromwell, represented a party. Given your exten-
sive client list and Sullivan & Cromwell’s active SEC practice, it 
is likely that you will have to recuse yourself from a number of 
matters. Unfortunately, there appears to be no public record of 
SEC Commissioner recusals. 

Will you commit to publicly and promptly disclosing your 
recusals so that this Committee and the public can assess how your 
recusals are affecting the functioning of the SEC? 
A.14. The final votes of SEC Commissioners on the Commission’s 
decisions, orders, rules and similar actions generally are available 
publicly on the Commission’s website at https://www.sec.gov/ 
about/commission-votes.shtml. This disclosure includes whether a 
Commissioner did not participate in that vote. If confirmed, I 
would expect this approach to continue and will commit to explor-
ing whether additional disclosure is appropriate. 
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR 
DONNELLY FROM JAY CLAYTON 

Q.1. Stock Buybacks: Mr. Clayton, in 1982, the SEC provided a 
″safe harbor″ from market manipulation liability to corporations on 
certain stock buybacks. Since then, SEC oversight of stock 
buybacks has been lax. 

Do you believe the SEC should take another look at Rule 10b- 
18? Do you believe the SEC should step up its oversight of the 
buybacks? 

Former Chair White publicly stated last year that the SEC was 
looking into when and how often companies should tell investors 
about share purchases. She was presumably referring to the SEC’s 
‘‘concept release’’ to solicit the public’s views on financial disclosure 
requirements in Regulation S-K. Currently, corporations only have 
to report stock repurchases quarterly. Requiring immediate or daily 
disclosure would be a step in the right direction. 

Do you believe more transparency and disclosure is needed in the 
area of stock buybacks? Can you commit to looking at this as the 
SEC continues its review? 
A.1. With respect to both of these questions, I am aware of various 
important policy concerns that have arisen in the context of stock 
buybacks, including market-related and investor protection issues 
such as stock price manipulation and insider trading. I also recog-
nize that, depending on the circumstances, businesses may deter-
mine that returning capital to investors, including Main Street in-
vestors, in an appropriate and efficient manner is in the best inter-
ests of shareholders. 

If confirmed, I intend to engage with my fellow Commissioners 
and the SEC staff regarding these issues. 
Q.2. Outsourcing: Mr. Clayton, as the SEC continues reviewing fi-
nancial disclosure requirements under Regulation S-K, I hope you 
will consider whether corporations should disclose country-by-coun-
try employment data. This would help investors determine which 
companies employ American workers and better understand where 
outsourcing and offshoring has occurred. 

Are you willing to consider a country-by-country employment dis-
closure as part of the SEC’s broader review? 
A.2. If confirmed, I would want to study the issue of disclosure of 
country-by-country employment data with my fellow Commis-
sioners and the SEC staff. 

As I stated at the hearing, I believe that materiality is the touch-
stone with respect to disclosure requirements. As a general matter, 
the question of whether a particular disclosure would be material 
to an investment decision can be complex and often depends on the 
individual facts and circumstances of an issuer. This likely would 
be true for disclosures of employment data beyond that currently 
required under existing rules. Before taking a position on a par-
ticular proposal related to this disclosure issue, I would want to ex-
plore the potential impacts of any such proposal and whether such 
a proposal would further the SEC’s tri-partite mission, including, 
but not limited to, investor protection. 
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR SCHATZ 
FROM JAY CLAYTON 

Q.1. Prioritizing Finalizing Remaining Dodd-Frank Rules: There 
are 20 regulations mandated by Dodd-Frank that the SEC has not 
yet drafted or finalized—that is more than 20 percent of those re-
quired by law. It is now 7 years since Dodd-Frank became law. Act-
ing Chair Michael Piwowar has publicly stated that the SEC will 
halt all work on Dodd-Frank related rules. At the hearing, you 
stated: ‘‘rulemaking should go forward with respect to rules re-
quired under a statute,’’ thereby acknowledging that the SEC 
should finalize any rule required by law. You were uncertain, how-
ever, as to why certain rules required under Dodd-Frank have lan-
guished for the past seven years. As chair of the SEC, you would 
be in a position to fulfill the mandate of the law and bring this 
delay to an end. 

As chair, will you prioritize finalizing rules required under Dodd- 
Frank? 
A.1. I believe that the SEC is required to implement rulemakings 
required by statute in accordance with applicable law and that 
such rulemakings should be pursued on a basis that is timely and 
feasible. The rulemaking process is important, and in many cases 
demands significant resources. The Commission’s resources are 
limited and, accordingly, the overall approach to rulemaking should 
reflect the Commission’s mandate and be the product of consulta-
tion among the Commissioners, the staff and, in the case of multi- 
agency rulemaking, other authorities, being mindful of the obliga-
tion to proceed with mandatory rulemaking at a reasonable pace 
and also being responsive to market developments. Rulemaking, 
both mandatory and discretionary, is a critical function of the SEC. 
I believe it should, among other things, reflect the Commission’s 
tri-partite mandate, include effective economic analysis, seek clar-
ity over complexity wherever practicable, reflect input from a di-
verse array of affected parties and market participants and proceed 
as efficiently as practicable. 

If confirmed, I look forward to engaging with my fellow Commis-
sioners and the staff regarding these issues and working to carry 
out rulemakings efficiently and effectively. 
Q.2. High Frequency Trading: By some estimates, high frequency 
trading accounts for half of all trading volume. The strategy for 
high frequency trading is to make a tiny profit on a high volume 
of trades by exploiting small differences in a stock or derivative’s 
price. Some high frequency trading practices are troubling because 
they look similar to illegal front-running and spoofing activities. 
These predatory forms of high frequency trading harms retail in-
vestors and pensioners. 

What will you do as chair to protect investors from abusive high 
frequency trading? 
A.2. I am aware that issues related to high frequency trading, and 
equity market structure more generally, have generated significant 
interest and divergent views. Certain trading practices have faced 
questions as to whether they may work against the interests of cer-
tain types of investors and issuers. I am generally aware of the 
work and recommendations to date of the Equity Market Structure 
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1 See, e.g., Joint Staff Report: The U.S. Treasury Market on October 15, 2014 (July 13, 2015), 
available at https://www.sec.gov/reportspubs/special-studies/treasury-market-volatility-10-14- 
2014-joint-report.pdf. 

Advisory Committee, including proposed steps to gather more infor-
mation about the effects of our current approach to regulation such 
as the maker-taker pilot. I am also generally aware that the Com-
mission has initiatives underway—and has worked with other fed-
eral financial regulatory agencies—to capitalize on the regulatory 
data that is available and to ensure that it has sufficient informa-
tion to facilitate its analysis of market structure and market func-
tion. 1 

If confirmed, I look forward to working with my fellow Commis-
sioners and the SEC staff to explore these issues, including the im-
portant market-related and investor protection issues related to 
high frequency trading that you cite. 
Q.3. SEC Conflict Mineral Rule: In our one-on-one meeting, we 
talked about rules and regulations that you think burden capital 
formation and you highlighted your disagreement with the SEC 
rule requiring disclosure of the use of conflict minerals in a public 
company’s supply chain. The SEC issued this rule because Section 
1502 of Dodd-Frank required it. While this rule was repealed 
through the Congressional Review Act, the SEC still has an obliga-
tion to fulfill the requirements of Section 1502 of Dodd-Frank. This 
would place you in a position of having to develop a new rule to 
implement a provision of the law you personally do not agree with. 

How will you square your personal views with the legal require-
ments of your position as SEC chair? 
A.3. I believe that the SEC is required to implement rulemakings 
required by statute in accordance with applicable law and that 
such rulemakings should be pursued on a basis that is timely and 
feasible and that reflects the SEC’s mission. At the hearing, and 
in my meetings with Senators, I discussed both the importance of 
each aspect of the SEC’s tri-partite mission in rulemaking and the 
importance of consensus in the operation of the Commission. In 
this regard, if confirmed, it will be my duty to uphold the law. I 
commit to do so, and I recognize that there are different ap-
proaches to pursuing the SEC’s mission. In this regard, on matters 
where views diverge, compromise may be in the best interests of 
the SEC’s mission. If confirmed, I expect there will be cir-
cumstances where I will support, and vote in favor of, a particular 
approach to a rule or other issue that, while furthering the objec-
tives of the Commission, would not be the approach I would take 
if I were acting alone. 
Q.4. Will you commit to upholding the law, even if you personally 
disagree? 
A.4. Yes. 
Q.5. Will you commit to carrying out the mandate of Section 1503 
of Dodd-Frank? 
A.5. I believe that the SEC is required to implement rulemakings 
required by statute in accordance with applicable law and that 
such rulemakings should be pursued on a basis that is timely and 
feasible and that reflects the SEC’s mission. I understand that the 
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SEC has adopted rules as required under Section 1503 of Dodd- 
Frank, and I intend to support the enforcement of rules that are 
in effect. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR VAN 
HOLLEN FROM JAY CLAYTON 

Q.1. Disclosure of Political Spending: During last Thursday’s hear-
ing you said that touchstone for shareholder information is materi-
ality. What information would you consider to be material to share-
holders? Materiality is defined as relevant information to investors. 
With that in mind, can you explain why a disclosure regulation 
that has received the most investor (institutional, retail, and pen-
sion) support (tenfold times any other proposed rulemaking in 
agency history) could ever be deemed immaterial? Do you believe 
reputational risk is material information that shareholders and in-
vestors should know about? Please describe how political spending 
could become a reputational risk? Do you support requiring compa-
nies to disclose their political spending to shareholders (please ex-
plain your answer)? 
A.1. I am aware that issues related to corporate disclosure of polit-
ical spending have generated significant interest and divergent 
views. As I stated at the hearing, I believe that materiality is the 
touchstone with respect to disclosure. 

I understand that through shareholder engagement, a number of 
companies have elected to provide information regarding their po-
litical spending activities. In addition, under the SEC’s shareholder 
proposal rule, Rule 14a-8, investors can submit proposals to be in-
cluded in a company’s proxy materials that would require specific 
disclosure of items regardless of whether they meet the materiality 
threshold. Publicly available data indicates that shareholder sup-
port for political spending and lobbying disclosure proposals under 
Rule 14a-8 has averaged close to but less than 25 percent in recent 
years. 

With regard to your questions on reputational risk, as a general 
matter reputational risk can arise out of a range of activities. 
There have been a number of circumstances in which issuers have 
determined that potential reputational risks arising out of certain 
aspects of their business could be material and have disclosed those 
risks accordingly. 

If confirmed, I would expect to engage with the staff, my fellow 
Commissioners, and market participants to further consider this 
issue. 
Q.2. Fiduciary Duty: The Dodd-Frank Act mandated that the SEC 
study whether there are regulatory gaps in the protection of retail 
investors relating to standards of care for broker-dealers and in-
vestment advisers. The Act also authorized the SEC to set a uni-
form standard. In 2011, the SEC released a study recommending 
that the Commission ‘‘establishing a uniform fiduciary standard for 
investment advisers and broker-dealers when providing investment 
advice about securities to retail customers.’’ Two previous chairs of 
the SEC had expressed their agreement with the findings and rec-
ommendations of the study. Will you move forward with a uniform 
fiduciary duty rule under Section 913? 
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A.2. I believe that investor protection, particularly protection of 
Main Street investors, is a critical element of the SEC’s tri-partite 
mission. Based on my experience, I believe that as a general matter 
it is important that our regulations are designed to ensure that 
Main Street investors making an investment decision are well in-
formed. I understand the current debate regarding the legal formu-
lation of the duty owed to these investors, including key issues 
raised by the related fiduciary rule issued by the Department of 
Labor, such as potential divergence of regulatory standards across 
account types, potential uncertainty in application, the effects of 
compliance costs, coordination among regulatory agencies, potential 
limitations on investor choice and investment opportunities, and, 
importantly, ensuring investor protection. 

If confirmed, I look forward to working with my fellow Commis-
sioners and the SEC staff, and consulting with market partici-
pants, to determine whether the Commission should proceed with 
rulemaking and, if so, in what manner and, in any event, with an 
eye toward clarity and consistency and with the objective that the 
interests of Main Street investors are protected, including that they 
have access to appropriate investment opportunities. 
Q.3. Working With State Securities Authorities: In February, the 
North American Securities Administrators Association and the 
SEC signed a memorandum of understanding (MOU) regarding in-
formation sharing. The goal of the MOU was to improve better in-
formation sharing between the SEC and State regulators. Under 
the (MOU), Federal and State securities regulators will be better 
able to monitor the effects of the new rules and also guard against 
fraud. If confirmed, will you prioritize the timely sharing between 
the SEC and the State securities regulators as outlined in the 
MOU? If so how? If confirmed, how do you plan to facilitate 
strengthened cooperation and information between Federal and 
State securities regulators? 
A.3. As I stated at the hearing, if confirmed, I look forward to 
working with State securities regulators and other regulators with 
jurisdiction over the securities markets. If confirmed, I also look 
forward to learning more about the MOU regarding information 
sharing and engaging with my fellow Commissioners, staff from the 
Office of Compliance Inspections and Examinations, the Enforce-
ment Division and other areas of the Commission, and State secu-
rities regulators, to discuss ways to encourage efficient and effec-
tive coordination and cooperation. In such discussions, I would be 
mindful to identify areas where coordination can eliminate unnec-
essary duplication, address areas in need of additional resources 
(including in response to changes in the marketplace), and, in so 
doing, enhance investor protection. 
Q.4. State Securities Anti-Fraud Authority: In your testimony you 
stated that you are ‘‘100 percent committed to rooting out any 
fraud and shady practices in our financial system.’’ As you know 
State securities regulators are on the front lines when it comes to 
policing for violations of securities laws. According to the North 
American Securities Administrators Association, in 2015 State se-
curities regulators conducted 4,487 investigations of alleged viola-
tions of State securities laws and took 2,074 enforcement actions. 
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1 Michaels, Dave. ‘‘Trump’s Man for the SEC: Time To Ease Regulation’’. Wall Street Journal, 
February 19, 2017. Available at: https://www.wsj.com/articles/trumps-man-for-the-sec-time-to- 
ease-regulation-1487505602. 

Can you please share your perspective on the role of States in 
protecting investors from fraud? If confirmed, how do you plan to 
work with State securities regulators on enforcement? 
A.4. I believe that States, and in particular State securities regu-
lators, play an important role in protecting investors from fraud. I 
have seen firsthand the benefits and effectiveness of State–Federal 
cooperation in enforcement matters, and have experience working 
with State regulators. As I stated at the hearing, if confirmed, I am 
very interested in working with State securities regulators. If con-
firmed, I look forward to including State securities regulators in 
discussions with the SEC staff regarding steps that can be taken 
to encourage efficient and effective oversight and enforcement. 

In this regard, I believe that continued coordination and coopera-
tion with State securities regulators will enhance the Commission’s 
ability to deter and detect fraud and ensure that individuals who 
break the law are held accountable. Also, if confirmed, in such fu-
ture discussions, among other things, I would be interested in hear-
ing ideas for more effectively identifying and sanctioning fraudu-
lent promoters of local, nontransparent investment opportunities 
that have some of the hallmarks of ‘‘penny stock’’ schemes, who in 
my experience often are recidivists. 
Q.5. Independence: Congress established the Securities and Ex-
change Commission in 1934 as an independent agency in response 
to the stock market crash of 1929. What is your definition of an 
independent agency? If confirmed, how do you plan to maintain the 
SEC’s independence? 
A.5. From my perspective, an independent agency is one that, like 
the SEC, is empowered to pursue its mission in accordance with its 
statutory mandate without undue influence or control from outside 
sources. I believe that such independence is fundamental to the tri- 
partite mission of the SEC and that focus on that mission will fa-
cilitate the preservation of the Commission’s independence. If con-
firmed, I will be mindful of protecting the Commission’s independ-
ence in all areas. If confirmed, I look forward to engaging with my 
fellow Commissioners regarding this issue and believe that focus-
ing collectively and consensually on the SEC’s core mission of pro-
tecting investors, maintaining fair, orderly and efficient markets, 
and facilitating capital formation will promote that effort. 

RESPONSES TO WRITTEN QUESTIONS OF SENATOR CORTEZ 
MASTO FROM JAY CLAYTON 

Q.1. The Wall Street Journal reported that after Mr. Trump was 
elected, you ‘‘dashed off an email [to a longtime client] explaining 
how Government could promote growth by easing what [you] con-
sidered unnecessary regulations on raising capital.’’ 1 This email 
was reportedly shared with Trump advisers, and you were hence-
forth nominated to lead the SEC. Can you provide a copy of this 
email to the Committee? 
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A.1. My communication was related to a Sullivan & Cromwell LLP 
memorandum authored by some of my colleagues, ‘‘2016 U.S. Presi-
dential and Congressional Elections—Preliminary Observations 
and Potential Implications for Financial Services Legislation and 
Regulation’’, with my commentary regarding areas of the memo on 
which to focus. It would not be appropriate for me to provide or dis-
cuss client communications. Based on my recollection, the discus-
sions I participated in with members of the Trump transition team 
in advance of my nomination regarding capital formation and re-
lated SEC regulation were consistent with the views I have ex-
pressed at the hearing on March 23rd, in my individual meetings 
with Senators and in these responses, including, without limita-
tion, that: (1) U.S. public capital markets appear to be less attrac-
tive today to both U.S. and non-U.S. companies than they were 20 
years ago. This may be hindering capital formation in the public 
markets and reducing investor choice, and may be adversely affect-
ing the competitive position of the U.S. vis-a-vis other countries. 
This also may be limiting investor opportunities, particularly, on a 
relative basis, for Main Street investors and, if Main Street inves-
tors increasingly turn to private investments, may adversely affect 
investor protection. (2) The costs and risks of being a public com-
pany compared to remaining a private company are viewed as sig-
nificant by the owners and management of well-run private compa-
nies and, in addition to out-of-pocket costs, include regulatory and 
enforcement risks and other considerations that are not easily 
quantifiable such as the pressure of quarterly earnings disclosures 
and potentially costly procedural hurdles that do not appear to fos-
ter investor protection. (3) There is a perception that considerations 
beyond investor protection have motivated certain public company 
securities regulation, and that such regulation has not always fo-
cused on investor protection, capital formation and the fair and ef-
ficient operation of our markets. There is a similar perception re-
garding the risk of enforcement actions against public companies 
and related penalties, including, without limitation, aspects of 
FCPA enforcement actions and whistleblower rules, and that they 
may unduly harm shareholders who ultimately bear the costs. (4) 
The JOBS Act has been viewed positively as a general matter, in-
cluding from the perspective of reducing the burdens of becoming 
a public company without lessening investor protection. (5) There 
are various other significant factors driving the result that public 
capital markets are relatively less attractive to private and non- 
U.S. companies than in the past, including that private capital 
markets have become much deeper and more efficient and compete 
effectively with public markets for well-run companies. (6) Al-
though many high-quality companies continue to enter the public 
markets and there are many others who aspire to do so, it is impor-
tant to consider these dynamics and anticipated future develop-
ments when reviewing regulation and future policy initiatives fo-
cused on capital formation. I also participated in discussion with 
the members of the Trump transition team regarding other mat-
ters, including, without limitation, regulation of small- and me-
dium-sized banks, market liquidity, including possible effects of the 
Volcker Rule, regulation of smaller, private funds, and cybersecu-
rity. 
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2 Clayton, Jay, David N. Lawrence, Stephen Labaton, Matthew Lawrence, and Carl J. 
Schramm. ‘‘USA 10-K: Why America Needs an Annual Report’’. July 3, 2012. Available at: 
http://knowledge.wharton.upenn.edu/article/usa-10-k-why-america-needs-an-annual-report/. 

3 Attorney General Holder Remarks on Financial Fraud Prosecutions at New York University 
School of Law. New York City, NY. September 17, 2014. Available at: https://www.justice.gov/ 
opa/speech/attorney-general-holder-remarks-financial-fraud-prosecutions-nyu-school-law; an ad-
ditional explanation of the Attorney General’s proposal can be found here: https:// 
www.law360.com/articles/582045/doj-proposal-shows-focus-on-individuals-in-corporate-crime. 

Q.2. You have previously written that ‘‘the growing gulf between 
our most and least fortunate’’ is one of the most pressing issues of 
our time. 2 How will you address this issue if confirmed to lead the 
SEC? 
A.2. If confirmed, one of the ways I will address this issue is by 
working to increase the ability of Main Street Americans to partici-
pate in investment opportunities, including through our public 
markets. As I mentioned at my nomination hearing, a large num-
ber of companies, including many of our country’s most innovative 
and high-profile growth companies, have chosen to remain pri-
vately held. Although the growth and success of many of these 
companies is driven by American consumers, most Americans are 
unable to invest, or to invest as efficiently, in these private compa-
nies during their growth stages, and therefore may be missing out 
on the investment growth that they themselves are helping to cre-
ate. 

I believe that all Americans should have a reasonable oppor-
tunity to invest in America’s growth. If we are able to encourage 
more companies to enter our public markets, we will be able to pro-
vide more investors with the opportunity to invest efficiently in 
America’s growth. I also am open to exploring other avenues to 
achieve this objective and, if confirmed, look forward to discussing 
this issue with the staff and my fellow Commissioners and this 
Committee. 
Q.3. As I asked you doing your hearing, in a speech made just be-
fore he left the Department of Justice, former Attorney General 
Holder described current law, saying, ‘‘the buck still stops nowhere. 
Responsibility remains so diffuse, and top executives so insulated, 
that any misconduct could again be considered more a symptom of 
the institution’s culture.’’ 3 

Yes or no, do you agree with former Attorney General Holder? 
If so, why? 
If not, why not? 
Does Congress need to change any statutes to ensure that law 

enforcement can hold individual executives accountable for mis-
conduct? 
A.3. As I stated at my nomination hearing, I strongly believe in the 
deterrent effect of individual accountability. If confirmed as Chair, 
I will work with my fellow Commissioners and the Enforcement Di-
vision staff to enforce the law as it is written. I also am interested 
in hearing from the Enforcement Division staff, my fellow Commis-
sioners, and other interested parties regarding steps that can be 
taken, consistent with the current law and the Commission’s man-
date, to enhance our ability to ensure that individuals who break 
the law are held accountable. 

VerDate Nov 24 2008 12:32 May 01, 2017 Jkt 046629 PO 00000 Frm 00123 Fmt 6602 Sfmt 6602 L:\HEARINGS 2017\03-23 NOMINATION OF CLAYTON\HEARING\24988.TXT JASON



120 

4 Attorney General Holder Remarks on Financial Fraud Prosecutions at NYU School of Law. 
September 17, 2014. Available at: https://www.justice.gov/opa/speech/attorney-general-holder- 
remarks-financial-fraud-prosecutions-nyu-school-law. 

5 Bennet, Brian. ‘‘Not Just ‘Bad Hombres’: Trump Is Targeting Up to 8 Million People for De-
portation’’. LA Times, February 4, 2017. Available at: http://www.latimes.com/politics/la-na- 
pol-trump-deportations-20170204-story.html. 

Q.4. As I mentioned during your hearing, former Attorney General 
Holder suggested, before he left the Department of Justice, that 
Congress change the law to provide for ‘‘strict liability’’ for financial 
services executives. 4 To summarize, he recommended applying the 
‘‘responsible corporate officer doctrine’’ that currently applies under 
the Food, Drug and Cosmetic Act to the financial services sector. 
As I said during the hearing, former Attorney General Holder stat-
ed his belief that executives should be criminally and civilly liable 
for misconduct that occurs under their watch, whether or not they 
had intent or knowledge of wrongdoing. I found your answer to my 
question on this topic during the hearing to be unclear. As such, 
can you clarify your thoughts on former Attorney General Holder’s 
proposal? 
A.4. The SEC does not have the authority to charge individuals or 
firms with criminal offenses. If Congress changes the civil liability 
standard, and if confirmed as Chair, I will work with my fellow 
Commissioners and the Division of Enforcement to enforce the law. 
However, with respect to the outlined proposal, I believe that im-
posing civil liability and/or penalties on a person without regard to 
his or her mental state could have far-reaching and unpredictable 
effects. 
Q.5. President Trump has stated his desire to deport as many as 
eight million people residing in the U.S., most of whom are work-
ing. 5 These workers tend to be concentrated in certain geographies 
and industries. 

Could the deportation of as many as eight million workers pose 
a material risk to investors in certain companies? 

If so, which sectors may face such material risks? 
If not, why not? 
As the President’s policy of mass deportation continues, if con-

firmed, how will you ensure that companies are appropriately dis-
closing the potential risks posed to their investors due to disrup-
tions in their labor force? 
A.5. In my experience, company management and individual inves-
tors generally are in the best position to assess the effects and ma-
teriality of Government policies and actions. It would not be appro-
priate for me to offer an opinion on any specific company or situa-
tion, including the hypothetical description above. 
Q.6. When I discussed with you at the hearing your thoughts on 
mandatory pre-dispute arbitration clauses and the SEC’s ability to 
study and limit their use per Section 921 of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act, you indicated that it 
was something you ‘‘don’t know a great deal about’’ but that you’d 
‘‘work with the staff to learn more about it.’’ Will you commit to 
directing the SEC staff to study the use of mandatory pre-dispute 
arbitration clauses by SEC-regulated firms to determine if there 
exists evidence of harm to investors? 
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A.6. If confirmed, I look forward to learning more about the use 
and effects of these clauses, including through consulting with the 
SEC staff regarding their work to date. 
Q.7. In response to my questions at your hearing, you indicated an 
openness to ‘‘having a dialogue with the SEC Ethics Officer and the 
people at the SEC who have experience’’ with the laws and policies 
around recusals, specifically as it relates to transparency around 
when you have recused yourself from a matter receiving a vote be-
fore the SEC. Can you please provide me with more information on 
the feasibility of, and your willingness to, provide information to 
the public about instances when you’ve recused yourself, once a 
matter before the SEC is settled and your public reporting would 
no longer trigger the release of market-moving or sensitive non-
public information? 
A.7. The final votes of SEC Commissioners on the Commission’s 
decisions, orders, rules, and similar actions generally are available 
publicly on the Commission’s website at https://www.sec.gov/ 
about/commission-votes.shtml. This disclosure includes whether a 
Commissioner did not participate in that vote. If confirmed, I 
would expect this approach to continue and will commit to explor-
ing whether additional disclosure is appropriate. 
Q.8. If confirmed, if you seek to undo, limit, or otherwise adjust 
rules established by the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act of 2010 during your tenure, will you adhere 
to the same cost-benefit and/or economic analysis requirements 
that the SEC abided by as they established these rules in the first 
place? 
A.8. Any rulemaking proceeding will be subject to the economic 
analysis required by law. 
Q.9. Please indicate the specific steps you plan to take to increase 
employment diversity and inclusion at the SEC, if confirmed. 
Please include specific benchmarks for increasing diversity and in-
clusion, with specific deadlines by which you hope to reach those 
benchmarks. 
A.9. I have personally seen the benefits that diversity has brought 
to my current firm and to many of our clients, and I believe diver-
sity has significant value. I have read the most recent Annual Re-
port to Congress by the SEC’s Office of Minority and Women Inclu-
sion (OMWI) and am generally familiar with its statistical meas-
ures and its principal conclusions. It would be premature for me to 
consider specific objectives without first consulting with the OMWI 
and my fellow Commissioners. However, if confirmed, I look for-
ward to working to continue to promote diversity at the SEC. 
Q.10. During her tenure, Chair White lamented the low level of 
board diversity in the U.S.—noting that women comprise only 20 
percent of Fortune 500 directors and racial/ethnic minority director 
representation has stagnated at 15 percent. As such, Chair White 
directed SEC staff to begin preparing a recommendation to the 
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6 White, Mary Jo. ‘‘Keynote Address, International Corporate Governance Network Annual 
Conference: Focusing the Lens of Disclosure to Set the Path Forward on Board Diversity, Non- 
GAAP and Sustainability.’’ June 27, 2016. Available at: https://www.sec.gov/news/speech/ 
chair-white-icgn-speech.html. 

7 FY2017 Congressional Budget Justification for the Securities and Exchange Commission. 
Available at: https://www.sec.gov/about/reports/secfy17congbudgjust.pdf. 

Commission on how to improve corporate disclosures on board di-
versity. What do you plan to do to complete this work? 6 
A.10. I believe diversity has value, including at public companies 
and their boards. I have witnessed this first hand and I know that 
many experienced investors share this view. If confirmed, I will 
work with my fellow Commissioners, the staff (including the 
OMWI), and the SEC’s Advisory Committee on Small and Emerg-
ing Companies (ACSEC) to monitor this issue. 
Q.11. Under Chair White, the SEC redirected resources away from 
broker-dealer examinations to help cover the gap in adviser exams 
because Congress failed to fully fund this program. Nevertheless, 
because of dramatic growth in the industry, the SEC’s efforts have 
resulted in examinations for just 10 percent of all advisers. 7 

Is a 10 percent exam record per year sufficient to adequately pro-
tect investors? 

What is your plan to increase investment adviser annual exams, 
if confirmed? 
A.11. I recognize this is an issue identified by Chair White and oth-
ers as requiring attention. I believe that this is an important re-
source identification and allocation exercise and that an effective 
examination strategy will require an efficient use of resources and 
effective coordination with others, including the self-regulatory or-
ganizations (SROs). 

If confirmed, I look forward to working with OCIE staff, my fel-
low Commissioners, the SROs, State regulators and others on this 
issue. 
Q.12. Some observers would like to point to the Sarbanes-Oxley Act 
of 2002 or other regulations for why there has been a drop in pub-
lic companies since the mid-1990s. As a mergers and acquisitions 
(M&A) lawyer, I’m sure you recognize that a flood of private capital 
has caused M&A activity to increase substantially. On top of that, 
Congress has passed a number of reforms like the JOBS Act of 
2012 that actually encourage companies to stay private for longer. 

Please discuss the relative importance of (a) regulations, includ-
ing the Sarbanes-Oxley Act of 2002 or the Dodd-Frank Wall Street 
Reform and Consumer Protection Act of 2010; (b) M&A activity; 
and (c) the easing of rules facilitating private capital formation in 
explaining the trajectory of U.S. IPOs in the last 15 years. 
A.12. In my experience, a number of factors may discourage a pri-
vate company from becoming a public company, including but not 
limited to various immediate one-time costs and ongoing incre-
mental costs and risks compared with remaining a private com-
pany. These costs may vary from company to company depending 
on the facts and circumstances, including, for example, the indus-
tries in which they operate, whether they have international oper-
ations, and whether they have multiple reporting segments. 
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With respect to whether M&A activity has had a negative effect 
on IPOs, it is not clear to me that there is a correlation between 
M&A activity and IPOs. 

It is my understanding that the cited JOBS Act reforms were 
principally driven by the desire to allow private companies that 
may have been constrained in (1) capital raisings, (2) the ability to 
allow for employee equity participation or (3) other areas related to 
share ownership, to expand their shareholder base. In my experi-
ence, the JOBS Act expansion has facilitated these objectives but 
at this time I cannot state its significance in the decision of wheth-
er or not to become a public company. 
Q.13. The Investor Advisory Committee (IAC) created under the 
Dodd-Frank Wall Street Reform and Consumer Protection Act of 
2010 has made numerous recommendations to the SEC, nearly all 
of which have been unanimous. And yet most did not receive a for-
mal response from the SEC as required by law. If confirmed, will 
you pledge to formally respond to all IAC recommendations, in a 
matter transparent and accessible to the public, within 60 days of 
them being published? 
A.13. I have reviewed the IAC membership and believe the IAC is 
composed of an impressive group of people who have significant 
and diverse experience in our markets. I have also reviewed a 
number of the IAC’s recommendations on the SEC’s website. Many 
of these recommendations are the subject of, or relate to, recent or 
current rulemakings. 

If confirmed, I look forward to working with the staff and my fel-
low Commissioners to continue to engage with market participants, 
including the IAC, as part of the rulemaking process. 
Q.14. As SEC Chairman, you will receive many requests to meet 
and to speak at conferences. Will you commit to engage with indi-
viduals and groups representing the interests of investors, particu-
larly retail investors, at least as frequently as you engage with in-
dividuals and groups representing the interests of SEC-regulated 
entities? 
A.14. As I stated at my nomination hearing, I strongly believe that 
it is important to engage with market participants of all types. Re-
ceiving information about what participants in our capital mar-
kets—including, importantly, Main Street investors—think about 
issues before the SEC, and the functioning of our markets more 
generally, is an important part of the job, and I look forward to en-
gaging with those participants if confirmed. I also expect to engage 
with Main Street investors through the IAC as well as engaging 
with those in the investment management industry. 
Q.15. You have been employed for most of your career at a white 
shoe law firm. You have no personal public service experience and 
have never litigated a case on behalf of taxpayers. But you will 
have the chance to select a Director of Enforcement. Will you com-
mit to selecting someone that has public service experience as a 
prosecutor? 
A.15. I regard this position as possibly the most important appoint-
ment of the Chair and recognize that the position requires a highly 
skilled and qualified individual who will instill confidence in the 
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Division. I do not believe it is appropriate to have a ‘‘litmus test’’ 
for any particular role at the Commission. Employing individuals 
with a broad range of experience is important to further the SEC’s 
mission, including at the Enforcement Division, and prior service 
as a prosecutor or within the Enforcement Division will be a very 
important consideration. 
Q.16. Please discuss your view on the role of proxy advisory firms 
in supporting pension funds and other institutional investors in 
carrying out their fiduciary duty to vote proxies. Specifically, do 
you believe that further Federal regulation of proxy advisory firms 
is needed? Please discuss your view of the effectiveness of SEC 
Staff Legal Bulletin No. 20 from 2014 in providing guidance about 
investment advisers’ responsibilities in voting client proxies and re-
taining proxy advisory firms. 
A.16. I believe that this is an evolving industry that has seen 
change, including in response to staff guidance to various partici-
pants as well as industry commentary. I believe the area requires 
continued scrutiny, including in light of the importance and influ-
ence of these firms. I understand that, following the release of the 
2014 staff guidance, the SEC’s Office of Compliance Inspections 
and Examinations listed as a priority the examination of certain 
proxy advisory firms with respect to their process for making vot-
ing recommendations and how they address potential conflicts of 
interest. If confirmed, I look forward to studying these and other 
issues, including the results of OCIE’s examinations, and dis-
cussing them with the staff and my fellow Commissioners. 

RESPONSES TO WRITTEN QUESTIONS OF SENATORS 
HEITKAMP AND HELLER FROM JAY CLAYTON 

Q.1. We appreciate your commitment to lowering any unnecessary 
regulatory burdens on small companies looking to innovate and 
growth their businesses. Last year we passed legislation that estab-
lishes on Office of Small Business Advocate at the SEC. The pur-
pose of the bill is to provide small businesses with a stronger voice 
when it comes to SEC rules. Given the rapid technological changes 
occurring in the area of small business capital formation, we be-
lieve having an independent voice with practical small business ex-
perience at the SEC is an essential element to helping small busi-
nesses effectively access public and private markets. 

Under the provisions of our legislation, the Commission is re-
quired to appoint someone with extensive small business experi-
ence to serve as the SEC’s Small Business Advocate. It would also 
require the Commission to appoint at least 10 individuals from 
across the country to serve on a new Small Business Capital For-
mation Advisory Committee, which would meet periodically and be 
required to report back to the Commission what they’re seeing in 
terms of on the ground innovations and challenges small busi-
nesses face with attaining access to capital. 

If confirmed, do we have your commitment to move within a rea-
sonable time frame to set up the new office and appoint a Small 
Business Advocate? 

If confirmed, will you work to ensure that the Commission ap-
points individuals to the new Small Business Capital Formation 
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1 Opening Remarks of SEC Acting Chairman Michael Piwowar before the SEC Advisory Com-
mittee on Small and Emerging Companies (Feb. 15, 2017), available at https://www.sec.gov/ 
news/statement/piwowar-opening-remarks-acsec-021517.html. 

Advisory Committee who understand the challenges startups face 
in areas outside of the coasts, like Nevada and North Dakota? 
A.1. As I stated at the hearing, I believe the availability of capital 
for small business is very important both locally and more broadly. 
I understand that the SEC is already taking steps to ‘‘stand up’’ 
the new Office of the Advocate for Small Business Capital Forma-
tion and to begin the search for the new Advocate. 1 If confirmed, 
I look forward to working with the staff and my fellow Commis-
sioners to continue this effort, and to explore ways in which we can 
promote capital formation for small- to mid-sized businesses and 
help them access and navigate both our public and private capital 
markets. I also recognize the need for diverse representation on the 
Small Business Capital Formation Advisory Committee by individ-
uals who understand the challenges faced by small businesses in 
areas such as Nevada and North Dakota. 

RESPONSES TO WRITTEN QUESTIONS OF SENATORS 
HEITKAMP, TESTER, AND DONNELLY FROM JAY CLAYTON 

Q.1. Fiduciary Rule: Mr. Clayton, Dodd-Frank specifically gave the 
SEC the authority under Section 913 to study the standards of care 
between broker-dealers and investment advisors. Dodd-Frank also 
gave the SEC the authority to promulgate a best-interest standard 
after the study was complete, should there be any gaps in the cur-
rent structure. 

Due to the SEC’s inability to promulgate a rule, the Department 
of Labor was able to write a rule, which is facing a significant 
amount of uncertainty as of this moment. We strongly support the 
SEC promulgating a best-interest standard and at the very least 
have encouraged DOL and the SEC to ensure that any rules are 
harmonized. 

Do you support the SEC moving forward with a fiduciary stand-
ard for investment advisors and broker-dealers and will you help 
move efforts forward to ensure that any rules are harmonized? 

Do you believe the SEC should create a best-interest standard for 
all brokerage accounts, not just retirement accounts? 
A.1. I am aware that this issue has generated significant interest. 
I believe investor protection, particularly protection of Main Street 
investors, is a critical element of the SEC’s tri-partite mission. 
Based on my experience, I believe that as a general matter it is im-
portant that our regulations are designed to ensure that Main 
Street investors making an investment decision are well informed. 
If confirmed, I look forward to working with my fellow Commis-
sioners and the SEC staff, and consulting with market partici-
pants, to determine whether the Commission should move forward 
and, if so, in what manner, always keeping in mind the interests 
of Main Street investors. 

I also recognize the importance of coordination and discussion 
with other agencies and stakeholders generally and with respect to 
these issues in particular. If confirmed, I would encourage the SEC 
staff to pursue such coordination and discussion. 
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Q.2. We seek clarification regarding your position on the SEC’s 
duty to implement statutorily required rules, specifically those 
rules required under the Dodd Frank Act. Your testimony before 
our Committee was unclear as to your intent to dutifully carry out 
the statutory mandates set forth in Dodd Frank. Please clarify your 
position on the following questions: 

Does the SEC have the authority to refuse to implement a rule 
required by law? 

Do you intend to fully implement all statutorily mandated rules 
under Dodd Frank, in a reasonable timeframe? 

Do you believe that excessive delays in promulgating rules, or re-
viewing rules, is tantamount to the SEC refusing to implement the 
law? 
A.2. I believe that the SEC is required to implement rulemakings 
required by statute in accordance with applicable law, and, if con-
firmed, I look forward to so carrying out statutorily mandated 
rulemakings on a basis that is timely and feasible. 

The rulemaking process is complicated. In many cases, the proc-
ess of promulgating proposed rules, soliciting public comments, and 
issuing final rules can take time. If confirmed, I look forward to 
working with the staff and my fellow Commissioners to carry out 
rulemakings in an appropriate and feasible timeframe. 
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ADDITIONAL MATERIAL SUPPLIED FOR THE RECORD 

SEC SETTLEMENT ORDER FOR TRUMP HOTELS & CASINO RESORTS, 
INC., DATED JANUARY 16, 2002 
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Summary 

A. On October 25, 1999, THCR issued a press release announcing its results 
for the third quarter of 1999 (the ' Earnings Release' or the 'Release'). To 
announce those results, the Release used a net Income figure that differed 
from net income calrulated in conformity with generally accepted 
accounting principles ('GAAP'). Using that non·GAAP f~gure, the Release 
touted THCR's purportedly positive operating results for the quarter and 
stated that the Company had beaten analysts' earnings expectations. 

B. The Earnings Release was materially misleading because it created the 
false and misleading impression that the Company had exceeded earnings 
expectations primarily through operational improvements, when in fact it 
had not. The Release expressly stated that the net Income fl(}ure excluded a 
one-time charge. The statement that this one-time charge was excluded 
implied that no other signifiCant one·lime Items were included in THCR's 
stated net income. Contrary to that implication, however, the stated net 
income Included an undisclosed one-time gain of $17.2 million. 

C. The mlsleadiflg impression created by the reference to the single 
one-lime charge and the undisclosed inclusion of the one· time gain was 
reinforced by the comparison of the stated eamiflgs·per·share figu re with 
analysts' earnings estimates and by statements In the Release that the 
Company had been successful in improving its operating performance. In 
fact, without the one-time gain, the Company's revenues and net income 
would have decreased from the prior year and the Company would have 
failed to meet analysts' expectations. The undisclosed one-time gain was 
thus material, because it represented the difference between positive 
trends In revenues and earnings and negative trends in revenues and 
earniflgs, and the difference between exceeding analysts' expectations and 
falliflg short of them. 

D. By knowingly or recklessly Issuing a materially misleading press release, 
THCR violated Section 10(b) of the Exchange Act and Rule 10b·5 
thereunder. 

Settling Respondlent 

E. THCR is a publicly-held Delaware corporation. Through various 
subsidiaries, it owns and operates the Trump Taj Mahal casino Resort (the 
"Taj Mahal') located in Atlantic City, New Jersey, as well as other casino 
resorts. THCR and Its subsidiaries ftle reports, Including their financial 
statements, on a consolidated basis. The Company's common stock is 
registered with the Commission pursuant to Section 12(b) of the Exchange 
Act and is traded on the New York Stock Exchange. The Company's 
exerutive offices are in New York Oty, and its business and financial 
operations are centered in Atlantic Oty. 

Facts 

The All Star Gain 

F. In September 1999, Taj Mahal Associates ('Taj Associates'), a THCR 
subsidiary, took over the All Star cafe located in the Taj Mahal casino from 
Planet Hollywood International, Inc. On September 15, 1999, Taj 
Associates, Planet Hollywood, and the All Star cafe, Inc. reached an 
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agreement pursuant to which, effective September 24, 1999, the All Star 
cafe's lease of space at the Taj Mahal would be terminated and All Star 
would be relieved of tts rental obligations to THCR. In return, Taj Associates 
would receive the All Star cafe's leasehold improvements, alterations, and 
certain personal property. Because the Taj Mahal was going to continue to 
use the space as a restaurant, the Olmpany's outside auditor advised that 
Taj Associates should record as operating Income the fair market value of 
the leasehold improvements, alterations and personal property reverting to 
Taj Associates. Based on this advice and on an independent appraisal, and 
in conformity with GAAP, Taj Associates (and, on a consolidated basis, 
THCR) recorded $17.2 million, the estimated fair market value of these 
assets, as a component of operating income for the third quarter of 1999. 

The Earnings Release 

G. On October 25, 1999, THCR issued the Earnings Release, publicly 
announcing Its results for the third quarter of 1999. The Release, and the 
accompanying financial data, defined net income, or net profit, for the 
quarter as income before a one· time Trump World's fair closing charge of 
$81.4 million. Using this 'pro forma' net income,l the Release announced 
that the Company's quarterly earnings exceeded analysts' expectations, 
stating: 

Net income increased to $14.0 million, or $0.63 per share, before 
a one·time Trump World's fair charge, compared to $5.3 million 
or$ 0.24 per share In 1998. THCR's earnings per share of $0.63 
exceeded First can estimates of $0.$4.2 

H. The Release fostered the false and misleading impression that the 
positive results and improvement from third-quarter 1998 announced by 
the Olmpany were primarily the result of operational improvements. In the 
Release, THCR's chief executive offiCer ('CEO') was quoted as saying: 

Our focus in 1999 was three· fold: first, to increase our operating 
margins at each operating entity; second, to decrease our 
marketing costs; and third, to Increase our cash sales from our 
non·casino operations. We have succeeded In achieving positive 
results in each of the three categories. The third quarter and nine 
month results for the company indicate that we have successfully 
instituted the programs that we focused on during 1999. 

I. The Release failed to disclose, however, that the Company's pro forma 
net income for the quarter Included the one·time gain resulting from the All 
Star cafe lease termination. Accordingly, It failed to disclose the Impact of 
that $17.2 million one-time gain upon the company's $14 million pro forma 
net income or upon any of the other figures cited In the Release. Not only 
was there no mention of the one· time gain in the text of the Release, but 
the financial data included In the Release gave no lnd lcation of it, because, 
as discussed below, all revenue items were reflected in a sing le line item. 

J. In fact, quarterly pro forma results that excluded the one· tine gain as 
well as the one·time charge would have reflected a decline in revenues and 
net income and would have failed to meet analysts' expectations. The table 
below illustrates the impact of the one· time gain on the trends reported In 
the Earnings Release: 
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3rd Q 1998 3rd Q 1999 3rd Q 1999 Excluding 
Per Release One-Time Gain 

(In thousands) 

Revenues $397,387 $403,072 $385,872 

Net Income $5,312 $13,958 $3,048 

EPS $0.24 $0.63 $0.14 

K. The Earnings Release was misleading. The Release used pro forma 
numbers that implied that all significant one· time items had been excluded, 
when they had not. The Release compared the pro forma EPS to analysts' 
expectations for quarterly EPS, which are generally and were in this case 
calculated on the basis of continuing business operations, thus reinforcing 
the false Implication that all one-time items had been exduded. Moreover, 
the Release highlighted improvements in the COmpany's operations, i.e., 
the Company's increased operating margins, decreased marketing costs, 
and increasedcash sales from non-casino operations.l By making these 
representations about THCR's quarterly performance, without disclosing the 
existence or impact of the one-time gain, the Release created the false and 
misleading impression that the COmpany's third-quarter results had 
improved over the results for third-quarter 1998 and had exceeded 
analysts' expectations primarily because management had been effective In 
improving the COmpany's operatir~J performance.~ 

Preparation of the Earnings Release 

L. HistMcally, THCR anoounced its quarterly results In an earnings release 
that included financial data presented in a format similar to that of a form 
10-Q or form 10-K financial statement. Among other things, financial data 
in these earlier earnings releases itemized revenues (on a COmpany-wide 
basis and also by property) by ' Casino,' ' Rooms; 'food & Beverage; and 
'Other.' In the third quarter of 1999, however, at the direction of the 
COmpany's CEO, and following similar models used by some of THCR's 
competitors, the COmpany adopted a less detailed, or 'streamlined," format 
for the financial data contained in its earnings releases. Unlike the more 
detailed format used In earlier quarters, the new, streamlined format did 
not break out revenue items, but instead disclosed revenue as a single line 
item for each casino. Thus, the streamlined format did not break out 'other 
revenue,' the line-item dassificatlon In which the $17 million one-time All 
Star cafe gain would have been reported under the old format. 

M. The Earnings Release was prepared by the COmpany's corporate 
treasurer (' Treasurer' ) and its chief financial officer ('CFO'), under the 
supervision of the CEO, who approved the contents of the Release and 
made the decision to issue it. The contract of the CEO expired in June 2000 
and was not renewed; he is no longer associated with the COmpany. i 

N. When the Release was issued, THCR knew that the estimated fair market 
value of the All Star cafe lease termination would be recorded as part of 
operatir~J income for third-quarter 1999and that the estimated fair market 
value of the transaction was $17.2 million. The COmpany also knew that the 
Earnir~JS Release used a pro forma net income f~gure that expressly 
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excluded the $81.4 million one-time charge but did not disclose the 
existence or impact of the $17.2 million one-lime gain. 

Publication of the Earnings Release and the Aftermath 

o. At 10:00 a.m. on October 25, 1999, the day the Earnings Re.lease was 
Issued, THCR held a conference call with analysts. During the call, the CEO 
told the analysts that Increasing non-casino sales at the Taj Mahal had been 
a priority over the past year, and cited the Taj ~1ahal's third-quarter 
revenues as evidence that the emphasis had paid off. The CEO did not say 
that the Taj Mahal's non-casino revenue had Increased primarily because of 
the All Star Cafe transaction.~ 

P. Immed lately after the issuance of the Earnings Release and the 
conference call, analysts began asking questions about the details of the 
COmpany's Increase In revenues. Wtthin hours of the conference call, 
THCR's CFO spoke to several analysts who called with questions about 
specifiC aspects of COmpany's third-quarter results, and he provided them 
with Information about the All Star cafe gain. Over the next Few days, 
additional analysts raised questions about the quarterly results, and the 
lack of detail in the Earnings Release. As a result, the COmpany's CFO and 
Treasurer attempted to speak to every analyst who had been on the 
conference call to explain the All Star Cafe transaction. In addition, the 
COmpany decided to accelerate the filing of its 10·Q For the quarter, which 
would contain a description of the one-time gain. 

Q. After learning about the one-time gain, certain analysts informed their 
clients of its impact. One analyst at Bear, Stearns & Co. notified his clients 
on October 27, 1999 that the increased third-quarter EPS resulted from the 
indus ion in revenue of the one·time All Star Cafe gain. On October 28th, 
analysts at Deutsche Bane Alex Brown issued a report on the effect of the 
one-time gain, which was disseminated to subscribers to Deutsche Bane 
research over the first Call Research Network. The Deutsche Bane analysts 
reported that company management had disclosed that day that roughly 
$0.47 of the $0.63 third-quarter pro forma EPS the COmpany had 
previously reported 'were not operating EPS but were actually the result of 
an accounting gain. • The analysts determined that after backing out the 
one·time $17 million gain, THCR's net revenues would have fallen 2.7 %, 
rather than rising 1.5% as they did when the one-time gain was included. 
The Deutsche Bane report also explained that, without the one-time gain, 
the Company experienced negative trends in Company-wide cash flows and 
margins, as well as in TaJ Associates' revenues from operations, rather than 
the positive trends Indicated by the Earnings Release. Adjusting for the 
impact of the one-time gain, the Deutsche Bane analysts lowered their 1999 
EPS estimate from ·$1.17, contained in their initial report on THCR's third· 
quarter resuks, to -$1.64.1 

R. On October 25th, the day the Earnings Release was issued, the price of 
the COmpany's stock rose 7.8% (from$ 4 to$ 4.3125), on volume 
approximately five times the previous day's voklme. On October 28th, the 
day of the second Deutsche Bane analysts' report, the stock price fell 
approximately 6%, on volume approximately four times the previous day's 
voklme.a 

S. On November 4, 1999, THCR filed its quarterly report on Form 1()-Q. The 
10·Q disclosed the existence and amount of the one·tlme gain in a footnote 
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to the financial statements. 

THCR Violated Section IO(b) of the Exchange Act and Rule lOb·S 
Thereunder 

T. Section lO(b) of the Exchange Act and Rule lOb-S thereunder make it 
unlawful, In connection with the purchase or sale of securities, "to make 
any untrue statement of a material fact or to omit to state a material fact 
necessary in order to make the statements made, in light of the 
circumstances under which they were made, not misleading." 

U. To violate Section lO(b) of the Exchange Act and Rule lOb-S thereunder, 
a misrepresentation or omission must be material, meaning that a 
reasonable investor would have considered the misrepresented or omitted 
fact important when deciding whether to buy, sell or hold the securities in 
question. See Basic Inc. v. Levinson, 48S U.S. 224, 231-32, 108 S. Ct. 978, 
983 (1988). To constitute a violation, the material misstatement or 
omission must be made with scienter. Aaron v. SEC. 446 U.S. 680, 701-02, 
100 S. Ct. 194S, 19S8 (1980). Scienter can be shown by knowledge of the 
misrepresentation and, In the Second Circuit, by reckless disregard for the 
truth or falsity of a representation. Sirota v. Solitron Devices, Inc., 673 f.2d 
S66, S7S (2d Cir. 1982), cert. denied, 4S9 u.s. 838 (1982). Recklessness is 
defined as "conduct which is highly unreasonable and which represents an 
extreme departure from the standards of ordinary care • . . to the extent 
that the danger was either known to the defendant or so obvious that the 
defendant must have bee.n aware of it." Rolfv.Biyth, Eastman Dillon & Co., 
S70 F.2d 38, 47 (2d Cir.), cert. denied, 439 U.S. 1039 (1978); see also SEC 
v. McNulty, 137 f.3d 732,741 (2d Cir. 1998) (applying Rolf recklessness 
standard). 

V. Thus, an issuer that knowingly or recklessly makes false or misleading 
statements in public announcements to investors, including press releases 
and other public statements, violates Section IO(b) and Rule lOb-S. See 
SEC v. Koenig, 469 f.2d 198 (2d Clr. 1972); SEC v. Great American 
Industries, Inc., 407 F.2d 4S3 (2d Cir. 1967), cert. denied, 39S U.S. 920 
(1969). See also SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 861-63 (2d 
Cir. 1968) (en bane), cert. denied, 394 U.S. 976 (1969). In Public 
Statements by Corporate RepresentatP!es, Securities Act Rei. No. 6S04 
(January 1984), the Commission reminded registrants that Section !O(b) 
and Rule lOb-S apply to all public statements by persons speaking on 
behaW of a public company. The Commission also made clear that public 
announcements and press releases constitute public statements. /d. See 
also In re Carter-Wa//ace, Inc. Sec. Utig., ISO f.3d 1S3 (2d Cir. 1998) 
(advertisements by issuer can be "in connection with" the purchase or sale 
of securities); Sunbeam Corporation, Exchange Act Rei. No. 4430S (May IS, 
2001)(1ssuer violated Section lO(b) and Rule lOb-S when It disseminated 
materially false and misleading press releases). 

W. The omission from the Earnings Release of the information that THCR's 
pro forma .net income Included a $17.2 million o.ne-time gain was 
misleading, for several reasons.~ Absent disclosure to the contrary, the use 
of pro forma numbers in an earnings release reasonably implies that any 
adjustments to GAAP numbers were made on a consistent basis and do not 
obscure a significant result or a trend reflected In the GAAP numbers. Here, 
THCR's express excklsion of a one-time charge reasonably implied that no 
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other significant one-time item was included in the pro forma net income 
ftgure. This Implication was reinforced by the COmpany's assertions in the 
Release that its quarterly results had exceeded analysts' EPS expectations, 
which are generally, and were In this case, a measure of expected operating 
performance. Moreover, the misleading Impression created by the use of 
the pro forma net income f~gure without disclosing the inclusion of the 
one· time gain was reinforced by the statements in the Release about 
Improvements In the COmpany's operating performance, specifically, 
improvements in operating margins, marketing costs, and sales from 
non-<asino operations. 

X. In the context of the express exclusion from pro forma net income of the 
one-time charge, the comparison to analysts' earnings expectations, and 
the statements about the Company's operational improvements, the 
omission of information about the one-time gain was material, because the 
undisclosed one-time gain represented the difference between positive 
trends in revenues and earnings and negative trends in revenues and 
earnings, and the difference between exceeding analysts' expectations and 
falling short of them. Thus, the omission of information about the one-time 
gain obscured a negative trend and a failure to meet analysts' expectations, 
and therefore could reasonably have led analysts and investors to draw 
false conclusions about THCR's quarterly results. 

Y. THCR, through the THCR offiCers involved in the drafting and issuance of 
the Earnings Release, knew that the estimated fair market value of the All 
Star cafe lease termination was recorded as part of operating income for 
third-quarter 1999 and that the estimated fair market value of the 
transaction was $17.2 million. THCR knew that the Earnings Release used a 
pro forma net income figure that expressly excluded the one-time charge 
but dkl not disdose the existence or impact of the one-time gain. 
Accordingly, THCR knew or recklessly disregarded that the Earnings Release 
was materially misleading. 

z. While engaged in the conduct described above, THCR, directly and 
indirectly, used the means or lnstrumentamies of Interstate commerce or 
the mails. 

AA. Based on the foregoing, THCR violated Section IO(b) of the Exchange 
Act and Rule !Ob-5 thereunder by knowingly or recklessly issuing the 
Earnings Release. 

IV. 

In view of the foregoing, the Commission deems it appropriate to accept 
the Offer submitted by THCR and impose the cease-and-desist order 
specified in the Offer. In determining to accept the Offer, the commission 
considered remedial acts promptly undertaken by THCR, and the lim~ed 
duration of the violations. 

v. 

Accordingly, IT IS ORDERED, pursuant to Section 21C of the Exclhange Act, 
that THCR oease and desist from committing or causing any violation, and 
any future violation, of Section !O(b) of the Exchange Act and Rule !Ob-5 
thereunder. 

By the COmmission. 
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Endnotes 

Jonathan G. Katz 
Secretary 

1 Although neither the text of the Release nor the accompanying financial 
data used the term "pro forma,· the net Income f~gure was pro forma in 
that it differed from net income calculated in conformity with GAAP by 
excluding the one-time charge. (Accordingly, the net income figure is 
hereafter referred to as "pro forma net income" and the earnings-per-share 
f~gure derived from the pro forma net income is referred to as "pro forma 
EPS. ") The Release also used another pro forma figure, EBITDA, which it 
defined as earnings before interest, taxes, depreciation, amortization, 
corporate expenses and the $81.4 million Trump World's Fair closing 
charge. 

2 The financial data contained In the Release also Included figures for net 
income {loss) and earnings per share for the quarter that, in compliance 
with GAAP, included the World's Fair charge. Those figures were, 
respectively, a loss of $67.4 million and eamlngs per share of -$3.04. 

l Although the statements about increased operating margins, decreased 
marketing costs, and increased cash sales from non-casino operations were 
nominally true, in the oontext of the Earnings Release they were 
misleading, because, wtthout the $17.2 million one·time gain, the increases 
in margins and cash from non-casino operations were negligible. Excluding 
the one-time gain, THCR's operating margins increased by 0.4% from third­
quarter 1998 and Its non-gaming revenue Increased by $1.8 million, or 
approximately 2.25%. The COmpany's marketing costs (as represented by 
promotional allowances) decreased by approximately $549,000, or 
approximately 1%. 

i See note 7, infra (noting that the first research report by Deutsche Bane 
after the issuance of the Earnings Release had reported that the Company's 
$0.63 third-quarter EPS was driven by margin gains). 

~ In addition, after the events at issue, the COmpany established a 
procedure by which earnings releases are reviewed by the Audit COmmittee 
before they are issued. 

~ Without the $17.2 million one-time gain, non-casino sales at the Taj 
Mahal increased by only $300,000, or less than one percent, from third­
quarter 1998 to third-quarter 1999. 

Z The Deutsche Bane analysts first issued a report on THCR's third-quarter 
performance (also disseminated via First Call) on October 26th. The earlier 
report's headline announoed that Trump Hotels had reported third-quarter 
operating EPS of $0.63, driven by margin gains. The analysts had also 
reported that net revenues were up 1.5%, despite a 1.3% decline in 
gaming revenues at the COmpany's three Atlantic Ctty properties. In the 
inttial report, the analysts had said that the net revenue increase was the 
result of an increase in cash flow and profitability at the Atlantic Ctty 
properties (including the Taj Mahal) and concluded that the increase in cash 
flow indicated that the Company's emphasis on cost reduction had been 
effective. As a result of the reported quarterly performance, in the initial 
report, the Deutsche Bane analysts had raised their 1999 EPS estimate. 
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a October 28th was also the date on which an anicle discussing the impact 
of the one-time gain and the Company's failure to disclose it in the Earnings 
Release appeared in the Atlantic City Press. 

2 As explained In note 1 above, the Earnings Release did not use the term 
pro forma but the fiiJures in the Release were pro forma numbers in that 
they differed from numbers calculated in conformity with GAAP. Even if the 
Release had identified the numbers as pro formas, however, the Release 
would still have been misleading for the reasons discussed above. The 
presence or absence of the term pro forma is not, in and of itself, 
disposttive of the question of whether an earnings release or financial 
statement Is misleading. 

http://www.sec.gov/ litigation/admin/ 34-45287.htm 
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Mr. Hal''tY Pitt 
Cball"!lllla 

DIR nc Of'l; ors ••• NORTBE.<ST ~"G!O~ fl!OD2I OO! 

Janary 28, 2002 

St<Uritits & £xeb•D&• Commlslion 
450 s'' Strett l\'W 
Wosbiagtoa, D.C. 20549 

Our Harvey, 

Thauk yoR very mucb for the atltRilto paid to the roattt.r of Trump Hotels aod 
Cuioo Resorts. I ~ready apprtciate the time yoa 'btVtlakta to speak to me aad 
also the professiuoalbm aod falrnesuhowa by you aod yourrtpreseotatlvt<. We 
..-mwork very ktrd to make 10re that this situation do<S oolc><~u a;aio. 

WL 
Dooald J. Trump 

THE TRUMP ORGANIZATION 
7115JIFTH AVENUE · NEW YORK. N.Y. 10022 211· t32· 2000 FAX t11 · !13& • 0141 
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