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UNION TIME ON THE PEOPLE’S DIME: A
CLOSER LOOK AT OFFICIAL TIME

Thursday, May 24, 2018

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT OPERATIONS,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:44 a.m., in Room
2154, Rayburn House Office Building, Hon. Mark Meadows [chair-
man of the subcommittee] presiding.

Present: Representatives Meadows, Hice, Jordan, DeSantis, Ross,
Blum, Connolly, Maloney, and Norton.

Mr. MEADOWS. The Subcommittee on Government Operations
will come to order. Without objection, the chair is authorized to de-
clare a recess at any time.

Official time is a term for Federal employees performing union
representational activities during normal working hours while get-
ting paid for their regular salaries. A number of employees using
official time and the amount of hours spent on it are governed by
collective bargaining agreements at agencies. Some collective bar-
gaining agreements even allow for certain employees to spend 100
percent of their time on official time, meaning that they never do
the job that they were hired to do.

On January 9, I, along with some of my colleagues of this com-
mittee and the Senate Homeland Security and Governmental Af-
fairs Committee, sent a letter to 24 agencies requesting informa-
tion on official time usage in the Federal Government. The results
were quite interesting and likely surprising to the average tax-
payer.

Some 12,508 employees at 23 agencies in fiscal year 2017 used
official time in some capacity. Of those, nearly 1,000 spent half or
all of their workday on official time. And another 221 employees in
this category were paid over $100,000 by the Federal Government.
In total, the Federal Government spends $1 billion on salaries of
employees who took at least some of their work time as official
time.

Every hour spent on official time is an hour spent away from
some of the critical tasks the Federal Government really has before
it. In the case of the Veterans Affairs Department, there are 472
employees who spent 50 percent or more of their time on official
time, meaning that they were not caring for the veterans.

And in the case of the Internal Revenue Service, 185 employees
spent 100 percent of their time performing representational work
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on behalf of the union, which means that they are not serving the
American taxpayer.

I ask that the committee staff report be inserted into the record.
Without objection, so ordered.

Mr. MEADOWS. Now, while not performing the work an employee
was hired to do is bad enough, there are other aspects of official
time that can impact the mission. Official time allows unions to fol-
low grievances and appeals to the administrative agencies and
bring the work of the government to a halt.

By way of example, we have heard from a Federal employee who
told us that after repeated requests that an employee come to work
on time, this employee complained that the official was harassing
the employee and filed a grievance. The union representative got
involved, and after weeks of back and forth, the employee’s agency
allowed the employee to push back her start time by 15 minutes.
Now, to me, as a private business guy, this sounds absurd.

The grievances filed while on—filled while on official time can
also implicate national security. Luke Air Force Base in Arizona
ended off-base access to email system with only a password after
it experienced multiple security breaches. The union filed a griev-
ance arguing that this was a change in the working conditions that
the Air Force base first needed to do negotiate.

Now, this committee is not alone in examining official time. A re-
cent Office of Personnel Management report found that official time
usage is on the rise governmentwide. The Federal Government saw
a 4.76 percent increase in hours spent on official time from fiscal
year 2014 to fiscal year 2016. OPM also estimated that the total
cost of official time in fiscal year 2016 to be $177.2 million. OPM
said that this number does not reflect the true total cost, because
OPM does not—the OPM report does not take into account govern-
ment costs relating to the free use of government property and sup-
plies by union officials.

So I’'d ask that the official time usage report for fiscal year 2016
of the Federal Government be submitted into the record. Without
objection, so ordered.

Mr. MEADOWS. This administration is taking steps to reverse this
troubling trend. Recently, the Department of Education narrowed
considerably the amount of official time employees may use, but it
did not eliminate it.

I would like to enter into the record from the Department a let-
ter explaining the recent changes made to the collective bargaining
agreement. Without objection, so ordered.

Mr. MEADOWS. And in a hearing last week, the new director of
OPM testified official time is a problem at agencies and that the
administration is committed to reexamining its use.

I would like to thank the witnesses today for their testimony and
look forward to hearing their insightful comments.

And with that, I recognize the ranking member, the gentleman
from Virginia, Mr. Connolly, for his opening remarks.

Mr. ConNoOLLY. I thank the chair.

And I would ask at this point before I begin, Mr. Chairman,
unanimous consent that the Democratic rebuttal to the Republican
staff memo, which was not cleared on our side, be entered into the
record.
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Mr. MEaADOWS. Without objection.

Mr. ConNoOLLY. I thank the chair.

When Congress enacted the Civil Service Reform Act, Congress
found that, and I quote, “labor organizations and collective bar-
gaining in the civil service are in the public interest.” Because the
reality is that unions contribute to the effective conduct of public
business and facilitate settlements of employee disputes.

Federal unions are required to represent all employees within a
bargaining unit, including those who do not pay dues and may not
seek fees from nonmembers. In exchange for those representational
duties, the Civil Service Reform Act authorized the use of official
time. The legal authorization for designated Federal employees to
protect whistleblowers, represent colleagues in grievances against
abuse, and negotiate collective bargaining agreements. Sometimes
they’re troubleshooters who can diffuse a situation before it gets to
the litigation stage.

The truth is that official time is authorized by law, negotiated by
agency management with the union, and is intended to promote
the peaceable resolution of disputes and the efficient operation of
government. Unions and agencies must agree on the amount of
time for representational activities, which must be, and I quote,
“reasonable, necessary, and in the public interest.”

Congress carefully crafted a collective bargaining system for the
Federal Government that balanced the interests of the agencies in-
volved, Federal employees, and the American public we all serve.
The cost of all of these benefits: just 40 seconds per day. That’s the
amount of time per Federal employee official time costs the Federal
Government, according to the Office of Personnel Management.
That is less than the time it takes to get a cup of coffee, like this
one like I got right here.

Do my Republican friends want to prohibit Federal employees
from getting their morning coffee because it’s a drain on the Fed-
eral Government? This hearing isn’t about protecting the taxpayer
dollar. As the Republican staff memo makes all too clear, it’s about
attacking Federal employees, a central theme of this Congress, un-
fortunately, and the Trump administration.

Last week, the Oversight Committee held a hearing to discuss
the recently issued President’s management agenda and the Presi-
dent’s plan to take $143 billion from middle class Federal workers
in wage and retirement cuts and to use their money to partially off-
set the cost of a $1.5 trillion tax giveaway to the wealthy. During
this administration, Federal employees have had to deal with ef-
forts to gut the missions of Federal agencies, attacks on the Fed-
eral workforce, and their retirement benefits, as well as the repres-
sion of and retaliation against Federal whistleblowers. We might
even add censorship to scientists trying to do their work.

Federal employees need more support and avenues for redress,
not fewer. Whether it’s through congressional oversight, inspector
general investigations, or through union representatives, we should
be giving Federal employees the tools they need to sound the alarm
against the activities that make it harder for the Federal Govern-
ment to work for the American people.

If our committee wants to quibble over the 40 seconds spent on
official time, it should also look into how some of the Trump ad-
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ministration political appointees spend their time. According to nu-
merous press reports, Millan Hupp, the director of scheduling and
advance for the EPA Administrator, Scott Pruitt, spearheaded Ad-
ministrator Pruitt’s search for new housing after he moved out of
a sweetheart deal at a condo he rented for $50 a night from the
wife of a lobbyist who had business before the Agency. Part of Ms.
Hupp’s search, including contacting real estate companies and
viewing apartment options for Administrator Pruitt, clearly took
place on official hours.

Or this committee could look into the White House Presidential
Personnel Office. In March, The Washington Post reported that
that office, which has struggled to fill vacancies throughout the
Federal Government, has become, quote, “a social hub where young
staffers throughout the administration stop by to hang out on
couches and smoke electronic cigarettes.” PPO leaders regularly
host happy hours in their offices that include beer, wine, and
snacks, but not only PPO employees, but also White House liaison
who work for other Federal agencies. And in January, they played
a drinking game in the office called “icing” for one employee’s birth-
day. I've been informed that icing involves hiding a bottle of
Smirnoff Ice and demanding that the person who discovers it drink
it as quickly as possible.

Now, these individuals may be able to guzzle a 12-ounce bottle
of flavored malt liquor in 40 seconds, but it’s still an infinitely less
productive use of company time than official time.

I look forward to hearing from our witnesses today on their per-
spectives regarding the impact of official time on the efficiency and
effectiveness of Federal Government, and for that matter, the use
of any time by any Federal employee on government time.

Thank you, Mr. Chairman.

Mr. MEADOWS. I thank the gentleman for his statements. And I
agree that some of the behavior that was talked about is certainly
something that we do need to look at, and I'd be glad to do that
in a bipartisan way.

I'd like to thank the witnesses for coming today. I'll introduce
Mr. Trey Kovacs, policy analyst at the Competitive Enterprise In-
stitute; Mr. Bob Gilson, senior labor and employee relations con-
sultant and author. Welcome. And Mr. Darrell West, vice president
and director of government studies at Brookings Institute. Wel-
come.

Welcome to you all.

And pursuant to committee rules, all witnesses will be sworn in
before they testify. If you would please rise and raise your right
hand.

Do you solemnly swear or affirm that the testimony you're about
to give is the truth, the whole truth, and nothing but the truth, so
help you God?

All right. Thank you. You may be seated.

Please, the record should reflect that all witnesses answered in
the affirmative.

In order to allow time for enough questions and answers, I would
ask that you limit your oral testimony to 5 minutes, but your entire
written testimony will be made part of the record. There is a clock
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there in front of you, and so if you will just please press the red
button when you go to speak and speak into the microphone.
Mr. Kovacs, we recognize you for 5 minutes.

WITNESS STATEMENTS

STATEMENT OF TREY KOVACS

Mr. Kovacs. Chairman Meadows, Ranking Member Connolly,
and members of the subcommittee, thank you for holding this hear-
ing and providing me the opportunity to discuss official time in the
Federal workforce.

My name is Trey Kovacs, and I am a labor policy analyst at the
Competitive Enterprise Institute. CEI is a nonprofit, nonpartisan
public policy organization that focuses on regulatory issues from a
free market and limited government perspective.

Official time grants Federal employees paid time off from their
government duties to perform union business. This taxpayer-fund-
ed subsidy to Federal employee unions enables them to file griev-
ances, bargain, and even lobby Congress, among other activities.

Unfortunately, the reality is that no one really knows how much
time and money is spent by the Federal Government on official
time. In addition, the lack of transparency surrounding the practice
makes it impossible to know what specific activities are performed
by Federal employees on official time. However, the Office of Per-
sonnel Management does occasionally produce a report that esti-
mates the cost of official time.

According to the latest data available from the OPM, in fiscal
year 2016, official time cost approximately $175 million, and em-
ployees spent 3.6 million hours conducting union activities instead
of their assigned public duties.

Problems with official time, other than poor recordkeeping, have
been recognized by administrations from both political parties.
During the Clinton administration, the OPM explained when Fed-
eral employees are on official time they are not available to per-
form the duties associated with their regular positions. This can
hamper the agency in accomplishing its mission, as certain assign-
ments must be either be delayed, covered by other employees, or
accomplished through the use of overtime. The use of significant
amounts of official time may adversely affect an employee’s ability
to keep his or her technical skills current.

Given these problems associated with official time, it is past time
to consider legislative reforms. Congress should enact legislation to
eliminate the practice of official time. One potential reform could
eliminate official time and nullify a frequent union argument in
favor of the union subsidy.

Unions contend that official time is necessary because Federal
employee unions are required by law to represent nonmembers who
do not pay dues. This problem can easily be solved by lifting the
legal requirement for Federal employee unions to represent non-
members. Congress should consider implementing what is known
as Workers Choice, a members-only union policy that relieves
unions of the obligation to represent nonmembers, and as a result,
eliminates the need for official time.
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Membership in and representation by a union should be vol-
untary. Nonmembers should not be forced to work under a union-
negotiated agreement they do not want, and unions should not be
forced to represent employees who do not pay dues. A policy of
Workers Choice addresses union concerns, eliminates the need for
official time, and protects workers’ freedom of association.

Short of eliminating official time, Federal agencies must track
and record official time in greater detail and with more precision.
Under the current accounting regime, the cost of official time is se-
verely underestimated. Further, the true cost of the union subsidy
is difficult to determine because of poor tracking and recording of
when employees use official time.

Across the Federal Government, what activities Federal employ-
ees engage in while on official time is relatively unknown. The en-
actment of H.R. 1293, sponsored by Representative Dennis Ross,
would increase transparency regarding official time. Specifically, it
requires OPM to furnish a report on the cost of official time
throughout the Federal Government on an annual basis, which in-
cludes information presented in the current OPM report, details
the specific activities for which official time was granted, details of-
ficial time’s impact on agency operations, and determine the
amount of office space granted to unions to conduct official time ac-
tivities.

Taxpayers have a right to know how much tax dollars are used
to finance official time and what activities Federal employees un-
dertake instead of the job they are hired to do. I applaud the sub-
committee’s inquiry into the use of official time, and I would wel-
come any questions.

Thank you.

[Prepared statement of Mr. Kovacs follows:]
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Chairman Meadows, Ranking Member Connolly, and members of the Subcommittee:

Thank you for holding this hearing and providing me the opportunity to discuss the issue of
official time in the federal workforce. My name is William “Trey” Kovacs III, and lam a
labor policy analyst at the Competitive Enterprise Institute (CEI). CEI is a nonprofit,
nonpartisan public policy organization that focuses on regulatory issues from a free market
and limited government perspective.

Summary

Union official time constitutes a direct government subsidy to federal employee unions. It
uses tax dollars to support the private interests of federal employee unions, which are
private entities. The Civil Service Reform Act of 1978 (CSRA) requires federal agencies to
allow their employees to perform union business, such as collective bargaining negotiations,
during work hours instead of the public service they were hired to do. According to the
latest data collected by the Office of Personnel Management (OPM), in Fiscal Year 2014
official time cost $162,522,763.18 and federal employees spent 3,468,170 hours conducting
union activities.’

! Office of Personnel Management, “Labor-Management Relations in the Executive Branch,” October 2014,

https://www.opm.gov/policy-data-oversight/labor-management-relations/reports/labor-management-
relationsin-the-executive-branch-2014 pdf.

1310 L Street, NW, 7th Floor  Washington, DC 20005 202 3311010  cei.org
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A longstanding problem associated with official time is a lack of transparency concerning
the costs, activities performed, and amount of time used. Since 1979, federal oversight
agencies have concluded that recordkeeping practices related to official time need
improvement.” Poor recordkeeping and unreported official time use is common across
federal agencies, as multiple Government Accountability Office (GAO) and Inspector
General reports have shown.’

Probleras with official time have been recognized by administrations from both political
parties. During the Clinton administration, the OPM explained:

When union officials are on official time, they are not available to perform the duties
associated with their regular positions. This can hamper the agency in accomplishing
its mission, as certain assignments must either be delayed, covered by other
employees, or accomplished through the use of overtime. The use of significant
amounts of official time ... may adversely affect an employee’s ability to keep his or
her technical skills current.*

The effects of official time appear to directly conflict with the “findings and purpose” of the
Civil Service Reform Act, which formalized collective bargaining and official time in the
federal government. In the CSRA’s explanation of the rationale for the legislation, Congress
found that:

[E]xperience in both private and public employment indicates that the statutory
protection of the right of employees to organize, bargain collectively, and participate
through labor organizations of their own choosing in decisions which affect them ...
safeguards the public interest, ... contributes to the effective conduct of public
business, ... and facilitates and encourages the amicable settlements of disputes
between employees and their employers involving conditions of employment.’

However, as the Clinton administration found when it looked at the issue, official time
harms the “effective conduct of public business,” as it diverts federal employees away from
their assignments and agency’s mission to perform the private business of the union instead.
Furthermore, some federal employees on 100 percent official time never perform any public
service. It makes no sense to assume that a collective bargaining system that permits federal

? General Accounting Office, “Inadequate Recordkeeping on Official Time Used for Representational
Functions,” September 17, 1979, hitps://www.gao.gov/ products/FPCD-79-77.

> The following is a sample of government reports on the need for improved recordkeeping of official time.
National Labor Relations Board Office of Inspector General, “Official Time for Union Activities,” Report No.
OIGAMR-62-10-01, December 2009,
https://www.nlrb.gov/sites/default/files/attachments/basic-page/node-1700/oig-amr-62-10-01 0.pdf,
Government Accountability Office, “Actions Needed to Improve Tracking and Reporting of the Use and Cost
of Official Time,” GAO-15-9, October 2014, https://www.gao.gov/products/ GAO-15-9.

4 Office of Personnel Management, “Report to Congress on Official Time and Services by Unions
Representing Federal Employees Fiscal Year 1998, 1998,
https://www.opm.gov/policy-data-oversight/labor-management-relations/reports-on-official-

time/ #url=1998.

S5US.C.§7101
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employees—who were hired to do other jobs—to perform union business 100 percent of the
time “safeguards the public interest” or “contributes to the effective conduct of public
business.”

Official time also clashes with the finding that collective bargaining facilitates amicable
settlements of disputes between employees and their employers. In fact, the opposite
appears to be the case. Official time leads to the filing of frivolous grievances by federal
employee unions.® This is a predictable outcome, because federal employee unions are
granted near-unlimited official time to prepare and file grievances and defend employees
during appeals procedures.’

Proponents argue the subsidy is necessary because federal employee unions are required by
law to represent non-members who do not pay union dues or fees. This problem can be
easily solved by lifting the legal requirement for federal employee unions to represent non-
members. Congress should consider implementing what is known as Workers Choice—a
members-only union policy that relieves unions of the obligation to represent non-members,
and thus eliminates the purported need for official time.

Background

The Civil Service Reform Act of 1978 grants unions use of official time for collective
bargaining, impasse proceedings, and cases before the Federal Labor Relations Authority
(FLRA), the agency that resolves labor dispute in federal workforce. Outside of this, official
time may only be granted “in any amount the agency employer and the exclusive
representative involved agree to be reasonable, necessary, and in the public interest.” One
statutory restriction on official time is that it cannot be granted for internal union business,
such as conducting union elections or collecting union dues.

A non-statutory limit on official time found in many collective bargaining agreements is a
requirement that a supervisor must authorize official time prior to use. This restriction is not
an effective safeguard, as government reports have shown. The Office of Personnel
Management sporadically collects official time data from federal agencies and publishes its
findings in a report. OPM reports official time in four broad categories:

1. General Labor Management—Meetings between labor and management officials to
discuss general conditions of employment, labor-management committee meetings,

¢ Testimony of James Sherk Before the Committee on Oversight and Government Reform

United States House of Representatives, “Official Time: Good Value for the Taxpayer?” June 1, 2011,
hitps://www heritage.org/ testimony/official-time-good-value-the-taxpaver.

" The following is an example of a frivolous grievance, which likely would not have been filed if official time
was prohibited. According to the Federal Labor Relations Authority, on one occasion when union officials of
an American Federation of Government Employees Border Patrol local were granted official time, “the
taxpayers paid for the parties to bicker over whether the agency or the union should pay the cost of leftover
food from a union-sponsored event that had lower-than-expected attendance purportedly because the agency
would not permit the union to use its public address system.” AFGE, Local 2913, 67 FLRA 107 (2013),
https://www.flra.gov/decisions/v67/67-26.html.
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labor relations training for union representatives, and union participation in formal
meetings and investigative interviews.

2. Dispute Resolution—Time used to process grievances up to and including
arbitrations and to process appeals of bargaining unit employees to the various
administrative agencies.

3. Term Bargaining—Time used by union representatives to prepare for and negotiate a
basic collective bargaining agreement or its successor.

4. Mid Term Bargaining—Time used by union representatives to bargain over issues
raised during the life of a term agreement.

Legislative Reforms to Official Time

Congress should enact legislation to eliminate the practice of official time. Labor unions
exist to promote the interests of the workers they represent, not the public. As such, all
activity conducted by labor unions should be financed by union dues.

At a minimum, Congress should take steps to improve tracking and recordkeeping of
official time. Under the current accounting regime, the cost of official time is severely
underestimated. Further, the true cost of the union subsidy is difficult to determine because
of poor tracking and recording of when employees use official time. For instance, official
time is frequently taken without supervisor authorization, which is commonly required by
collective bargaining agreements. Moreover, what activities federal employees engage in
while on official time are often unknown to their agency employers.

The following legislative reforms could eliminate official time or improve transparency
regarding the accounting of its use.

Workers Choice/Members-only Unions

The Department of Education recently curtailed official time use in its most recent collective
bargaining agreement with the American Federation of Government Employees (AFGE).*
In response, AFGE Council 252 President Claudette Young attempted to justify a need for
official time, complaining that the new contract was crafted to make it “intentionally
difficult for union officials to represent employees, which is required by law, regardless of
whether the employee is a dues-paying member.”’

The law referenced in the AFGPE official’s statement grants labor unions the status to act as
an “exclusive representative.” In the federal workforce, non-members cannot be forced to
pay fees to a union as a condition of employment to cover the cost of representation. Labor
unions argue that official time is a necessary subsidy for them to meet the legal obligation of

# Collective Bargaining Agreement U.S. Department of Education and National Council of Department of
Education Locals American Federation of Government Employees, AFL-CIQ, Council 252, March 12, 2018,
https://www.afge.org/globalassets/documents/generalreports/2018/collective-bargaining-agreement-02-08-
2018.pdf.

* Erich Wagner, “Union Leaders Demand Education Department Return to Negotiating Table,” Govemnment
Executive, March 28, 2018, https://www.govexec.com/ pay-benefits/2018/03/union-leaders-demand-
education-department-return-negotiating-table/ 147047/ 7oref=channeltopstory.
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representing non-members. Section 7114 of the CSRA requires an exclusive representative
to negotiate on behalf of all workers in a bargaining unit, both union members and non-
members."® Exclusive representative status confers a responsibility on federal employee
unions to treat union members and non-members equally and fairly. A union may not
discriminate against employees who are not members.

A better legislative solution is available to address these union concerns than a massive
taxpayer funded subsidy, with very few safeguards in place to ensure official time is used
prudently. The alternative is simply to remove the requirement that federal employee unions
represent non-members.

Membership in and representation by a union should be voluntary. Non-members should
not be forced to work under a union-negotiated agreement they do not want and unions
should not be forced to represent employees who do not pay dues. A policy of Workers
Choice, or members-only unions, addresses union concerns, eliminates the need for official
time, and protects workers’ freedom of association.

Under such a policy, a union would only represent, negotiate on behalf of, and collect dues
from its members. Non-members would no longer be forced to accept representation by a
union they prefer not to join or fund.

Federal “Gift Clause”

Official time is also granted to public-sector unions by state and local governments. Unlike
at the federal level, where there are little to no legal restrictions or prohibitions on official
time, 47 state constitutions contain provisions that potentially ban the union subsidy (but
are rarely enforced).!!

These constitutional provisions, known as “Gift Clauses,” prohibit the use of public
expenditures to aid private entities. For example, Wyoming’s Constitution states:

Neither the state nor any county, city, township, town, school district, or any other
political subdivision, shall loan or give its credit or make donations to or in aid of
any individual, association or corporation ... nor subscribe to or become the owner of
the capital stock of any association or corporation.'?

Congress could eliminate official time—and other federal expenditures to private entities—
by enacting a federal statutory restriction on the use of taxpayer funds similar to those found
in state Gift Clauses.

15 U.S.C. 7114y

1t For a list of state Gift Clauses, see Jon Riches, “Public Money for Private Gain: Legal Strategies to End
Taxpayer-Funded Union Activism and Pension Spiking,” Goldwater Institute, June 10, 2014,
https://goldwaterinstitute. org/wp-content/uploads/cms _page media/2015/1/28/Release%20Time.pdf.

2 Wyoming Constitution, Article 16, Section 6.
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Gift Clauses arose in reaction to scandals involving the corrupt transfer of taxpayers’ money
to private enterprises. They were enacted to ensure the public’s money was spent prudently
and strictly supported public purposes. For example, in the 1830s, Illinois defaulted on
interest payments after the state “invested” money to finance 1,341 miles of railroad (only
26 miles were built.) Indiana, which spent $10 million on “investments” in canals,
turnpikes, and railroads, was forced into default in 1840."

State courts, in general, use the following analysis to determine whether a public
expenditure to a private entity violates the Gift Clause. For example, in Arizona, public aid
to private entities must 1) promote a public purpose and 2) the public entity must receive
proportionate, quantifiable, and direct benefit for the aid given."* Official time does not
fulfill either requirement.

When determining whether a public expenditure serves a public purpose, it is necessary to
establish what benefit it obliges the recipient of taxpayer funds to provide for the public. In
the case of official time, at both the federal and state level, unions are not typically required
to provide any service to the public. Unions operate to serve the interest of their members,
and official time gives employees time to perform activity that promotes the goals of the
union.

The public is best served when government employees perform the jobs they were hired to
do. It is difficult to determine whether official time serves a public purpose because of a
widespread lack of accountability on its use. This poor recordkeeping means many agencies
cannot accurately determine how much time employees spend on official time and what
activities they perform.

Part two of the gift clause analysis examines what the private entity is contractually required
to do for the public in return for the subsidy, and whether the public receives adequate
benefit for the public outlay. At the federal level, the sole statutorily required use of official
time is to represent employees in collective bargaining and grievance procedures. Neither of
these activities place any obligation on labor unions to provide any benefit to the public.
Other official time activities like lobbying obviously do not serve a public purpose and serve
only the narrow interests of the union.

There is no quantifiable consideration to the public from labor unions as recipients of
official time. As noted, official time, at minimum, costs the public $162 million in FY2014,
the latest year for which data are available. The public does not receive any services from
the labor union in exchange for the subsidy of official time.

5 Clifford F. Thies, “Development of the American Railroad Network During the Early 19th Century: Private
versus Public Enterprise,” Independent Institute, October 2001,

http://www.independent.org/ pdf/working papers/42 development.pdf.

!4 Rebecca Burnham, “Arizona Supreme Court Clarifies "Gift Clause’ Limits on Public Payments to Private
Parties,” Greenburg Traurig Litigation Alert, February 8, 2010,
hitps://www.lexology.com/library/detail.aspx?g=3b8fed445-68{7-4c22-90e6-21c85a264 1 ff.



13

Improve Official Time Recordkeeping and Transparency

The enactment of H.R. 1293, sponsored by Rep. Dennis Ross (R-Fla.), would improve
transparency regarding federal official time."® As noted, flaws in official time recordkeeping
have long been recognized by administrations of both parties. The same problems persist
today.

The Office of Personnel Management'’s report on the costs and amount of official time used
is currently the best source for such information. However, OPM publishes the report
infrequently. The latest edition covers FY2014.

Moreover, the OPM report has many deficiencies. A 2014 Government Accountability
Office (GAOQ) report criticized OPM’s accounting methods related to official time and
determined its cost estimates to be inaccurate.’® As I noted in previous testimony on the
subject:

Using a more sound methodology that uses the actual salary of employees using
official time, GAO found at four of the six agencies it examined, official time costs
are about 15 percent higher than the OPM cost estimates.!’

OPM estimates of the costs of official time have other shortcomings. OPM only reports the
payroll costs of official time. A provision found in many collective bargaining agreements
requires taxpayer funds to cover the cost of office space, telephones, and travel for
government employees using official time. These costs are not trivial. The Social Security
Administration (SSA) produces an annual report on its union official time costs; it provides
a more accurate portrayal of the non-payroll costs associated with official time. In FY 20135,
travel and per diem, office space, telephones, supplies, interest, and arbitration expenses
associated with official time cost $2.2 million, which is 15 percent of the total official time
cost at the SSA.'

A 2017 GAO report on official time use at the Department of Veterans Affairs (VA) found
lack of proper tracking and recording that are representative of problems at many other
federal agencies:

* VA employees do not know how to record official time in the agency’s time
and attendance system.

S H.R. 1293, 115* Cong. 2017).

 Government Accountability Office, “Actions Needed to Improve Tracking and Reporting of the Use and
Cost of Official Time,” GAO-15-9, October 2014,
http://oversight.house.gov/wp-content/uploads/2014/11/GAQ-report.pdf.

17 Testimony of Trey Kovacs Before the Subcommittee on Economic Opportunity and Subcommittee on
Government Operations, “The Use of Official Time for Union Activities at the Department of Veterans
Affairs,” February 16, 2017, https://oversight.house.gov/wp-content/uploads/2017/02/kovacs.pdf.

'® Social Security Administration, “Social Security Administration Report Concerning Expenditures for Union
Activities,” January 21, 2016,
https://www.ssa.gov/legislation/Official%20Time%20f0r%20Union%20Activities-F Y2015 .pdf.
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e The VA uses two time and attendance systems, one of which lacks specific
codes for official time.

¢ The VA does not collect reliable data on official time. Instead, it uses
“records, estimates, or other methods” to calculate official time.

¢ Based on the unreliable data on official time, the GAO could not determine
the amount of official time used or what activities were performed.*’

H.R. 1293 addresses many of these inadequacies. Specifically, it requires OPM will to
furnish a report on the costs of official time throughout the federal government on an annual
basis. The report must:

Include all information presented in the current OPM report.

Detail the specific types of activity for which official time was granted.

Detail official time’s impact on agency operations.

List the total number of employees who were granted official time.

Determine the amount of office space granted to unions to conduct official time
activities.

Conclusion

Official time is an unnecessary subsidy to federal employee unions that only serves the
interests of unions and their members, not the public. Taxpayers do not receive a direct
benefit or any discernable consideration in return for the cost of official time.

Congress should eliminate the federal union subsidy known as official time. In addition,
unions should be relieved of their legal obligation to represent non-members who do not pay
dues, thus eliminates the union argument for why official time is necessary.

Short of that, Congress should require the Office of Personnel Management to issue a
detailed annual reporting of official time and agencies to improve their tracking of union
activity. Taxpayers have a right to know how many of their tax dollars are used to finance
official time and what union activities federal employees undertake instead of the job they
were hired to do.

' Government Accountability Office, “VA Could Better Track the Amount of Official Time Used by
Employees,” GAO-17-105, January 2017, https://www.gao.gov/assets/690/682250.pdf.
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Mr. MEADOWS. Thank you so much.
Mr. Gilson, you’re recognized for 5 minutes.

STATEMENT OF BOB GILSON

Mr. GILSON. Mr. Chairman, members, thank you for the oppor-
tunity:

Mr. MEADOWS. If you’ll hit the red button there.

Mr. GILsON. Thank you for the opportunity to address the sub-
committee. I'm a retired Federal employee. I've worked in this area
for over 40 years. As an agency representative, adviser, advocator,
and negotiator, I regularly write for FedSmith, a website devoted
to Federal issues, and have done so for over 10 years. I currently
train, advise, and bargain on behalf of Federal agencies as a con-
tractor.

The Civil Service Reform Act was passed in 1978, and I was at
the Civil Service Commission at that time as a labor relations per-
son. Its labor relations provisions were touted by its sponsors as an
encoding of President Nixon and President Ford’s executive orders.
It was to establish basic employee rights under a law continuing
as it did before. The law has turned into a Pandora’s box of unin-
tended consequences.

One result, and why we’re here today, is the evolution of a con-
f)ell)t of official time no one 40 years ago either intended or would

elieve.

The law’s creation of a Federal Labor Relations Authority and
general counsel to administer government labor relations has had
far-reaching consequences on Federal Government. The case law
expanding the statute’s official time and the creation of other broad
and costly union subsidies is only one such sequence.

Recently, OPM issued a report on official time for fiscal year
2016. OPM admits the report relies on agencies’ submissions and
that some agencies didn’t even submit reports. This report, frankly,
should not be relied upon. No one knows what official time costs.
No one.

As an example, the report says the Justice Department unions
use the same official time as the Department of Defense. Justice
has about 120,000 employees. Defense has 750,000. I believe DOD
is more organized than Justice is in terms of labor relations. It also
reports that VA, the Department of Veterans Affairs, is almost
three times as much as DOD or DOJ, but yet VA has less than half
the number of employees of the Department of Defense. VA’s num-
bers are probably closer to the truth, but are also unreliable.

Based on my 44 years representing agencies and interacting with
program managers, I bet OPM’s gross total is low by a factor of 5
or 10, and that’s not a percentage figure. No one knows.

By the way, labor relations official time is not the only official
time representatives get. In 2009, President Obama issued Execu-
tive Order 13522 requiring agencies to engage in predecisional in-
volvement on agency decisions and other activities. The unions
complained that agencies would hold them to official time in labor
agreements. They were advised by OPM that since they were com-
plying with a Presidential order, duty time, not official time, would
be appropriate for union involvement in order activities. Many
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thousands of hours were used under this order. No one knows what
it cost.

The Equal Employment Opportunity regulations creates what it
also calls official time. A Federal employee representing an EEO
complainant in any stage of the process is on EEOC’s official time.
EEOC also specifies the activities warranting its official time.
There are literally hundreds of thousands of EEO allegations a
year. No one knows what this costs. Also true of the Merit Systems
Protection Board and Workers’ Compensation. I did not include
EEOC, MSPB, or OWCP time in my estimates.

In agencies you might ask why don’t they hold people account-
able for this? Well, if you're a supervisor and you have a union
steward, are you going to risk the ULPs and grievances if you try
to hold their feet to the fire? In addition, if somebody is rep-
resenting someone in an EEO complaint and management holds
their feet to the fire on reporting time, what they’ll get is a reprisal
complaint. That’s a fact.

Official time, however defined, and other free services have never
been accurately reported. All of the costs—office space, furniture,
computers, internet space—all of these costs are covered by labor
agreements in the government. Nobody knows what they cost.

Federal unions pay nothing inside an agency to represent em-
ployees, not a single penny. When they walk in the door, their offi-
cial time, their offices, their space, in many cases their travel, their
training of the representatives is all paid for by the taxpayer.

In closing, no one in 1978, not even the unions themselves, would
have believed that the cost of Federal employee union representa-
tion would be entirely borne by the taxpayer and that virtually all
union dues would be available to those unions as discretionary
funds. The taxpayer has paid many billions of dollars over the last
40 years for Federal labor union activity and growth. I for one don’t
have a clue what they got for their money, because nobody knows
what this actually costs.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Gilson follows:]
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House of Representatives
Committee on Oversight and Government Reform
Subcommittee on Government Qperations
Hearing: “Union Time on the People’s Dime: A Closer Look at Official Time”
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Testimony of Robert J. Gilson, Virginia Beach, VA
Federal Labor Relations Consultant, Trainer, Negotiator

Introductory Statement

¢ Thank you for the opportunity to address the Subcommittee. | am a retired Federal employee with over
40 years experience working in the federal labor relations program as an Agency representative,
advisor, advocate or negotiator. | regularly write for Fedsmith, a website devoted to Federal issues, and
have done so for over 10 years. | currently train, advise and bargain on behalf of Federal Agencies as a
contractor.

e ACivil Service Reform Act was passed in 1978. Its labor relations provisions were touted by its sponsors
as an encoding of Presidents Nixon’s and Ford’s Executive Orders. It was to establish basic employee
and union rights under law continuing as before. The law has turned into a Pandora’s box of
unintended consequences. One result, and why we're here today, is the evolution of a concept of
“Official Time” no one 40 years ago either intended or would believe.

* The law’s creation of a Federal Labor Relations Authority (FLRA) and General Counsel to administer
government labor relations has had far reaching consequences on Federal government. The case law
expanding the statute’s official time and the creation of other broad and costly union subsidies is only
one such consegquence.

* Recently, the Office of Personnel Management issued a report on official time use for fiscal year 2016.
OPM admits the report relies on Agency submissions and that some Agencies did not submit reports.
This report, frankly, should not be relied on. No one knows what this costs.

¢ Asanexample, it reports the Justice Department unions using the same official time as the Department
of Defense. Justice has about 120,000 employees while DOD has 750,000. It also reports the
Department of Veterans Affairs official time is almost three times as much as DOD or DOJ. VA has less
than half the number of employees of DOD. VA’s official time numbers are probably closer to the truth
but are also unreliable. Based on 44 years representing Agencies and interacting with program
managers, I'd bet OPM'’s gross total is low by a factor between 5 and 10 and that’s not a percent. The
cost may top a billion dollars a year. No one knows.

* By the way, labor relations official time is not the only time union representatives get.

* In 2009, President Obama issued Executive Order 13522 requiring Agencies to engage in pre-decisional
union involvement on Agency decisions and other activities. There unions complained that Agencies
would hold them to the official time in labor agreements. Agencies were advised that since they were
complying with a Presidential Order, duty time not official time would be appropriate for union
involvement in Order activities. Many thousands of hours were used under this Order. No one knows
what this cost.

¢ The Equal Employment Opportunity Commission regulations create what it also calls “official time”. A
Federal employee representing an EEO complainant at any stage of the process is on EEQC’s official
time. EEOC also specifies the activities warranting its “official time”. There are literally hundreds of
thousands of EEO allegations made in the government every year. Many union representatives
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advertise themselves as “personal representatives” of employees. This avoid limitations under the labor
agreement or having to report the EEOC “official time”. No one knows what this costs.

e The Merit Systems Protection Board and Labor’s Workers Compensation program also permit Federal
employees to use “duty time” to represent who have issues before them. Union representatives are
not required to report this as labor law “official time”. Like the EEOC hours, these go unreported. No
one knows what this costs.

e | did not include Executive Order time, EEOC time, MSPB time or OWCP time in my estimate of labor
faw official time.

e So, why Agencies don’t hold employees accountable for reporting these other times? The answers are
many and complex. To do so in a discrimination case would likely produce a “reprisal” complaint from
the represented employee. A union representative double-hatted as a “personal” representative before
MSPB and in a worker’s compensation case would certainly make claims of Agency interference tainting
the involved employee’s rights.

e Also, few first line supervisors who have a union representative in the work group want to be beset by
grievances and unfair labor practices for holding a representative accountable. It's common for career
and political executives to encourage subordinates to keep the union “noise level” down.

« Official time, however defined, and other free services to the union have never been accurately
reported government-wide. These include dedicated union office space, furniture, computers, local
and long-distance phone service, copying services, internet access, conference rooms, travel
reimbursement, training of the union’s representatives, and other paid goods and services. No one
knows what this costs.

e Federal unions pay almost nothing toward the cost of their day to day operations within an Agency.
This creates large surpluses that may support lobbying, organizing and other internal business since the
taxpaver is paying their operational costs.

* Based on the most recent DOL reports, the American Federation of Government Employees and the
National Treasury Employees national offices claim to have $54 million and $44 million in assets
respectively. Locals and Councils of these unions have their own assets and if added together would be
larger than these amounts. Some Federal unions have proven poor guardians of these funds.

¢ included with my testimony are:

o Supplemental material supporting my remarks,
o A white paper titled Addressing the Tax-funded Subsidies and Other Benefits to Federal Sector
Unions and Suggestions for Action to Address Them.

In closing, no one in 1978, not even the unions themselves, would have believed that the cost of Federal
employee union representation would be entirely borne by the taxpayer and that virtually all union dues
would be available to them as discretionary funds. The taxpayer has paid many billions of dollars over the
last 40 years for Federal labor union activity and growth. |, for one, don’t have a clue what they got for
their money. No one knows what this costs.
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Supplemental Testimony of Robert J. Gilson, May 24, 2015

This material is to be included with the testimony of Robert J. Gilson on May 24, 2018 before the
Congress of the United States, House of Representatives, Committee on Oversight and
Government Reform, Subcommittee on Government Operations hearing: “Union Time on the
People’s Dime: A Closer Look at Official Time”
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1. Introductory Statement

¢ Thank you for the opportunity to address the Subcommittee. | am a retired Federal
employee with over 40 years experience working in the federal labor relations program as
an Agency representative, advisor, advocate or negotiator. | regularly write for Fedsmith, a
website devoted to Federal issues, and have done so for over 10 years. | currently train,
advise and bargain on behalf of Federal Agencies as a contractor..

» A Civil Service Reform Act was passed in 1978. Its labor relations provisions were touted by
its sponsors as an encoding of Presidents Nixon’s and Ford’s Executive Orders. It was to
establish basic employee and union rights under law continuing as before. The law has
turned into a Pandora’s box of unintended consequences. One result, and why we’re here
today, is the evolution of a concept of “Official Time” no one 40 years ago either intended
or would believe.

¢ The law’s creation of a Federal Labor Relations Authority {FLRA} and General Counsel to
administer government labor relations has had far reaching consequences on Federal
government. The case law expanding the statute’s official time and the creation of other
broad and costly union subsidies is only one such consequence. {See 2. Below)

* Recently, the Office of Personnel Management issued a report on official time use for fiscal
year 2016. OPM admits the report relies on Agency submissions and that some Agencies
did not submit reports. This report, frankly, should not be relied on. No one knows what
this costs.

e Asanexample, it reports the Justice Department unions using the same official time as the
Department of Defense. Justice has about 120,000 employees while DOD has 750,000. it
also reports the Department of Veterans Affairs official time is almost three times as much
as DOD or DOJ. VA has less than half the number of employees of DOD. VA’s official time
numbers are probably closer to the truth but are also unreliable. Based on 44 years
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representing Agencies and interacting with program managers, I'd bet OPM’s gross total is
low by a factor between 5 and 10 and that’s not a percent. The cost may top a bitlion
dollars a year. No one knows.

By the way, labor relations official time is not the only time union representatives get,

In 2009, President Obama issued Executive Order 13522 requiring Agencies to engage in
pre-decisional union involvement on Agency decisions and other activities. There unions
complained that Agencies would hold them to the official time in labor agreements.
Agencies were advised that since they were complying with a Presidential Order, duty time
not official time would be appropriate for union involvement in Order activities. Many
thousands of hours were used under this Order. No one knows what this cost.

The Equal Employment Opportunity Commission regulations create what it also calls
“official time”. A Federal employee representing an EEO complainant at any stage of the
process is on EEQC’s official time. EEOC also specifies the activities warranting its “official
time”. There are literally hundreds of thousands of EEO allegations made in the
government every year. Many union representatives advertise themselves as “personal
representatives” of employees. This avoid limitations under the labor agreement or having
to report the EEOC “official time”. No one knows what this costs. (See 3. Below)

The Merit Systems Protection Board and Labor’s Workers Compensation program also
permit Federal employees to use “duty time” to represent who have issues before them.
Union representatives are not required to report this as labor law “official time”. Like the
EEQC hours, these go unreported. No one knows what this costs. {See 4 and 5. Below)

1 did not include Executive Order time, EEOC time, MSPB time or OWCP time in my estimate
of labor law official time.

So, why Agencies don’t hold employees accountable for reporting these other times? The
answers are many and complex. To do so in a discrimination case would likely produce a
“reprisal” complaint from the represented employee. A union representative double-hatted
as a “personal” representative before MSPB and in a worker’s compensation case would
certainly make claims of Agency interference tainting the involved employee’s rights.

Also, few first line supervisors who have a union representative in the work group want to
be beset by grievances and unfair labor practices for holding a representative accountable.
It's common for career and political executives to encourage subordinates to keep the
union “noise level” down.

Official time, however defined, and other free services to the union have never been
accurately reported government-wide. These include dedicated union office space,
furniture, computers, local and long-distance phone service, copying services, internet
access, conference rooms, travel reimbursement, training of the union’s representatives,
and other paid goods and services. No one knows what this costs.

Federal unions pay almost nothing toward the cost of their day to day operations within an
Agency. This creates large surpluses that may support lobbying, organizing and other
internal business since the taxpayer is paying their operational costs.

Based on the most recent DOL reports, the American Federation of Government Employees
and the National Treasury Employees national offices claim to have $54 million and $44
million in assets respectively. Locals and Councils of these unions have their own assets and
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if added together would be larger than these amounts. Some Federal unions have proven
poor guardians of these funds.
¢ Included with my testimony are:
o Supplemental material supporting my remarks
o A white paper titled Addressing the Tax-funded Subsidies and Other Benefits to

Federal Sector Unions and Suggestions for Action to Address Them.

in closing, no one in 1978, not even the unions themselves, would have believed that the cost
of Federal employee union representation would be entirely borne by the taxpayer and that
virtually all union dues would be available to them as discretionary funds. The taxpayer has
paid many billions of dollars over the last 40 years for Federal fabor union activity and growth.
1, for one, don't have a clue what they got for their money. No one knows what this costs.

White Paper: Addressing the Tax-funded Subsidies and Other Benefits to Federal Sector
Unions and Suggestions for Action to Address Them.

This paper addresses what any law maker, policy maker or adjudicator should understand about the
evolution of a Federal sector union’s entitlement to official time and other taxpayer provided
facilities, services, and other benefits since 1979 to address the issues created by almost 40 years of
expansion of the scope of the Federal sector labor law by administrative action.

This Paper proposes:

The development of executive guidance from the President, the Office of Personnel
Management or the Office of Management and Budget to regulate within their respective
authority and to advise Agency executives and negotiators on those matters subsidizing
Federal employee unions that are outside the intent of the original statute or which reflect
poor stewardship of government resources.
These areas should include, as a minimum:

o Examining regulatory change requiring holding Federal employees accountable to

their employing Agency, not their union, for the work they were hired to perform in
their positions of record and for which they are compensated. For example,
employees who spend 100 percent of their time as labor representatives, and those
who spend a significant amount of time as determined by the agency, cannot be
given performance appraisal ratings of record. Explanatory statement of the Office
of Personnel Management accompanying publication of 5 CFR Part 430, 60 Fed. Reg.
43, 937.

Examining the determination by the Federal Labor Relations Authority (FLRA) that
Federal employees representing a union are not covered by lobbying ban contained
in 18 USC 1913 which FLRA claims is overridden by the specific language of 5 USC
7102 and 7131. Agencies must bargain over union proposals to grant official time
for representatives to lobby Congress concerning either desired or pending
legislation addressing conditions of employment.

Reexamining the statutory standard for the negotiation of official time to arrive at
agreements agreed by the Agency and the union, not a third party, to be
“reasonable, necessary, and in the public interest.” Virtually no attention has been
paid to the public interest in any discussions of these matters.
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Requiring an examination of the case law and regulations of the Federal Labor
Relations Authority mandating the use of official time for its and the proceedings of
the Federal Service Impasse Panel with absolutely no limits on the amount of time
or number of people to be provided official time when union representatives are
named in a case whether for “preparation”, representation or appearance”.
Examining, for the first time, the actual hours used by union representatives under
the labor law and the policies of the Equal Employment Opportunity Commission,
Merit System Protection Board, Federal Labor Relations Authority, Agencies,
executive orders and other grants made for the use of time away from the job
whether classifies as “official time”, duty time, administrative leave, travel time,
representational time or another category. OPM only collects data on “official
Time” and such provision is largely voluntary by an Agency.

Examining, for the first time, the scope and cost of facilities and services provided
Federal sector unions at no cost to them including but not limited to:

»  Office Space {There are, generally, for example, dedicated union offices at
every Department of Veterans Affairs hospital (168 medical centers),
Regional Office (over 50}, and many cemeteries, some clinics {There are
1053 outpatient sites} and other sites. Based on FLRA’s and impasse
findings, such is common throughout government.

= Some military bases have provided unions with exclusive use of an
individual building.

® Janitorial, maintenance and other related services in support of the above.

= Office furniture at every site

» (onference rooms

»  Meeting space {including space for union membership meetings)

»  Training rooms and associated equipment

= Exclusive provision and or use of Agency telephone systems, fax, computers,
software licenses, email and other communications systems, Agency
intranet related services, printers, scanners, copy services, government
vehicles, school intercom systems.

With regard to these provided facilities and services, an examination should be
undertaken {likely by the General Services Administration} to determine how such
usage of tax funded benefits compare to those provided other government
contractors and under what conditions.

Under the IRS Code a labor organization is considered a 501c¢ {5) organization, in
other words, a non-public entity. A tasking should be considered to the Office of
Government Ethics which has never conducted a review of the application of ethics
regulations applicable to all Federal employees to those who act as union elected
officials, unelected appointees or who are granted extended periods of leave
without pay to work for the union while holding an official government position.

The following are exemplary, not dispositive, of the many decisions of the Federal Labor Relations
Authority and Federal Service Impasses Panel on these subjects.

The statutory language is found at 5 U.S. Code § 7131. Official time
{a) Any employee representing an exclusive representative in the negotiation of a collective
bargaining agreement under this chapter shall be authorized official time for such purposes,

4
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including attendance at impasse proceeding, during the time the employee otherwise would
be in a duty status. The number of employees for whom official time is authorized under this
subsection shall not exceed the number of individuals designated as representing the agency
for such purposes.

{b) Any activities performed by any employee relating to the internal business of a labor
organization {including the solicitation of membership, elections of labor organization
officials, and collection of dues) shall be performed during the time the employee is in a non-
duty status.

(c) Except as provided in subsection (a) of this section, the Authority shall determine whether
any employee participating for, or on behalf of, a labor organization in any phase of
proceedings before the Authority shall be authorized official time for such purpose during the
time the employee otherwise would be in a duty status.

{d} Except as provided in the preceding subsections of this section—

(1) any employee representing an exclusive representative, or

{2} in connection with any other matter covered by this chapter, any employee in an
appropriate unit represented by an exclusive representative, shall be granted official time in
any amount the agency and the exclusive representative involved agree to be reasonable,
necessary, and in the public interest.

Decisions of the FLRA Concerning Official Time Related Specifically to the Statutory Provision
Section {a)

was initially thought to cover the idea that during the negotiation of an agreement, the number
of bargaining unit employees at the bargaining table or engaged in impasse proceedings by
could not exceed the number representing the Agency and that the time was limited to the time
the employee is in a duty status. Since 1979, the Federal Labor Relations Authority or the courts
has interpreted this provision to make such time mandatory for other than contract
negotiations:

Expanded the provision to cover impact and implementation bargaining. Bureau of Alcohol,
Tobacco and Firearms, 10 FLRA 147(FLRA 1982).

Expanded to cover local supplemental agreement negotiations. AFGE v. FLRA 750 F.2d 143 (D.C.
Cir.)

Created the concept that requesting official time to perform representational activities
constitutes protected activity. Thus, an arbitrator's determination that a grievant wasn't
engaged in protected activity when he met with his supervisor to review his official-time form
was contrary to law. Customs and Border Protection, Border Patrol, Yuma Sector, 68 FLRA

293 (FLRA 2015)

employment. AFGE Local 12, 61 FLRA 209 (FLRA 2005).

if union representatives are already scheduled for overtime under the agency's direction and are
diverted to perform a function that would otherwise qualify for official time, they are entitled to
the appropriate overtime compensation. Warner Robbins Air Logistics Center, 23 FLRA 270 {FLRA
1986).

Section {b)

The use of official time to prepare externally required documents is not a matter solely related
to the institutional structure of a labor organization and is negotiable. Internal Revenue
Service, 38 FLRA 1366 (FLRA 1991).
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Union meetings and conferences must be reviewed on a case-by-case basis to determine
whether a grant of official time for all or portions of such activities is lawful. Federal Aviation
Administration, 55 FLRA 322(FLRA 1999).

Disseminating information about the union, if it does not constitute a plea for union
membership, aids in implementing the labor-management relationship and is not solely related
to the institutional structure of the union. Internal Revenue Service, 6 FLRA 508 (FLRA 1981).
Proposals to use official time or other paid time {(such as administrative leave) for union-
sponsored training are negotiable if the training addresses collective bargaining issues and not
matters solely of internal union interest. Bureau of Alcohol, Tobacco and Firearms, 45 FLRA
339 (FLRA 1992).

Section {c}

FLRA's Regulation includes: “§ 2429.13 Official time for witnesses.”

Section (d)

Official time for representation in MSPB and EEOC procedures may be negotiated pursuant to 5
USC 7131(d), because they involve labor-management activities. AFGE, National INS Council, 45
FLRA 391(FLRA 1992).

The agency is required to bargain over proposals to allow union representatives to use up to 100
percent of their scheduled work time on union representational activities. AFGE, Council of
Locals 214 v. FLRA, 798 F.2d 1525 (D.C. Cir. 1986).

A union proposal that sets aside specific blocks of time on a daily or weekly basis as official time
for union activities is within the scope of bargaining. VA Medical Center, Grand Junction, 23 FLRA
547 (FLRA 1986).

Union representational duties are not "officially assigned duties.” Therefore, Section 359 of P.L.
106-346, the statute allowing federal employees to work at home or other aiternative sites,
does not allow for employees to perform union representational duties at alternative

sites. Department of Housing and Urban Development,_60 FLRA 311 (FLRA 2004).

Matters concerning official time usage are substantively negotiable including where official time
will be exercised. Agreements or practices allowing employees to perform union
representational duties on official time at their homes are lawful. Environmental Protection
Agency, 63 FLRA 30 (FLRA 2008); USDA Food Safety and Inspection Service, 62 FLRA 364 {FLRA
2008).

Section 7131(d) carves out an exception to management rights. Military Entrance Processing
Station, (FLRA 1987).

A proposal to provide reasonable accommodation in the appraisal process of union
representatives -- to recognize their use of official time -- was negotiable as an appropriate
arrangement. Customs Service, 40 FLRA 570 (FLRA 1991).

Additional Negotiability Decisions that Increased Union Official Time Entitiements
FLRA found a number of issues negotiable which then subjected them to Federal Service Impasse
Panel jurisdiction if the Agency disagreed. As a result, all of the below have regularly become part of
negotiated official time by fiat.

FLRA found that negotiating ground rules is an integral part of the bargaining process. 14 FLRA
191 (FLRA 1984)



25

*  FLRA found negotiable a ground rules proposal stating that official time for members of the
union bargaining team who were on administratively uncontrollable overtime would be
classified as administrative leave 68 FLRA 910 (FLRA 2015},

* Anagency's declaration of the number of representatives it will have in negotiations does not
preclude the union from bargaining under Subsection (d} for additional
representatives. Environmental Protection Agency, 15 FLRA 461 (FLRA 1984},

e Regardless of the number of negotiators designated by the agency, the union may also bargain
for note takers, observers, and resource persons to be present at negotiations on official time.
16 FLRA 625 (FLRA 1984)

¢ The statute does not provide an entitlement for official time to prepare for negotiations.
However, such time may be bargained under Subsection (d). Mather AFB, {FLRA 1980).

* A proposal requiring official time to prepare proposals and counter-proposals prior to the start
of across-the-table negotiations is negotiable. Councif 214, AFGE, 21 FLRA 575 {FLRA 1986).

* Aproposal requiring a grant of official time to prepare for bargaining over agency-initiated
changes in conditions of employment is within the duty to bargain. Harry S. Truman Memorial
Veterans Hospital, 17 FLRA 408 {FLRA 1985).

* The potential for official time abuse is not a legitimate reason to find a proposal
nonnegotiable. NAGE, SEIU, 23 FLRA 542 {FLRA 1986).

* The statute permits the negotiation of official time for labor-management activities but does not
preclude the use of official time in circumstances unrelated to labor-management
relations. Mine Safety and Health Administration, {FLRA 1991).

¢ The question of whether a union representative or other individual performing activities on
official time is entitled to travel and per diem reimbursement is subject to collective
bargaining. Department of the Treasury, Customs Service v. FLRA, 836 F.2d 1381 {D.C. Cir. 1988).

* Proposals calling for the granting of administrative leave for union officials to attend training on
collective bargaining matters are generally negotiable. Bureau of Alcohol, Tobacco and
Firearms, 45 FLRA 339 (FLRA 1992).

* A proposal that would have required the agency to approve annual leave or LWOP to attend
union-sponsored conventions or other events concerning the internal business of the union was
nonnegotiable. Bureau of Alcohol, Tobacco and Firearms, 45 FLRA 339 (FLRA 1992).

Other FLRA Decisions that Expanded Union Benefits Outside the Scope of the Statute

Performance Management

* A provision allowing union officials spending almost all their time on representational functions to
receive a "re-validated" performance appraisal by spending 120 hours on regularly assigned work
was not contrary to governmentwide regulations. Internal Revenue Service, 55 FLRA 1005 (FLRA
1999).

*  An arbitration award requiring the agency to carry over prior performance appraisals of union
officials who were granted 100 percent official time was not deficient. Social Security Administration
Office of Hearings & Appeals, 48 FLRA 357 (FLRA 1993).

)

Benefits to Union Representatives

+ Proposals that certain union officers be given preference in work assignments are negotiable to the
extent they preserve management's discretion to assign such work when necessary. NTEU v. FLRA,
F.2d 1224 (D.C. Cir. 1987).
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Proposals that would require an agency to adjust the work hours of union representatives for official
time purposes are negotiable. National Guard Bureau, 26 FLRA 515 (FLRA 1987).

An agency may be able to reassign a union representative to relieve a critical workioad problem
occasioned by her use of official time, but must be able to provide evidence of the necessity of doing
$0 to avoid a ULP finding. Norfolk Naval Shipyard, 15 FLRA 867 (FLRA 1984).

A proposal to assign union officers to the day shift regardless of seniority was negotiable to the extent
it did not bring about a change in work assignments. Bureau of Engraving and Prinfing, 25 FLRA
113 (FLRA 1887).

Union Misconduct

The agency lacked just cause to suspend a union president for physically intimidating and touching a
coworker who decided to withdraw from the union. Although the president "lost it” during the
altercation, he was provoked and did not make physical contact with the other employee. Moreover,
the incident involved an internal union matter which only minimally affected the agency. Department
of Veterans Affalrs, VA Maryland Healthcare System, 65 FLRA 618 (FLRA 2011).

A union official's shouting at a witness during an investigative hearing didn't exceed the bounds of
protection. Department of Veterans Affairs Medijcal Center, Richmond, Va., 64 FLRA 661 (FLRA
2010).

An agency could not deny a union president's access to the computer system, despite her status as a
former employee. The bargaining agreement stated that the agency would provide access to email
and computer functions to each "union office,” and the arbitrator found that denying computer access
to the president was tantamount to denying computer services to the union. Department of Veterans
Affairs Medical Center, Richmond, Va., 65 FLRA 815 (FLRA 2011),

A retired employee retained a contractual right, as union president, to use the agency’s email system.
The bargaining agreement provided that the agency would aliow the union fimited access to the email
system, and it required the local president to use the email system. Social Security Administration, 65
FLRA 523 (FLRA 2011).

Dues deductions

The FLRA upheld an arbitration award ordering the agency to reimburse the union for monies lost due
to the agency's failure to properly manage monthly employee allotments that combined a union dues
allotment with a dental benefits allotment. Federal Bureau of Prisons, FCC Tucson, Ariz., 66 FLRA 517
(FLRA 2012).

The FLRA upheld an arbitration award ordering the agency to pay the union $35, without deducting it
from the employee's pay, for lost dues that the agency failed to collect from a new hire. Charles
George VA Medical Center, Asheville, N.C., 65 FLRA 797 (FLRA 2011).

The FLRA determined that a bargaining agreement provision, which stated that a union official had to
approve any dues revocation request, was not inherently coercive because if a union official chose to
coerce an employee not to revoke dues, this would indicate an agreement violation, not that the
provision itself was unlawful. Internal Revenue Service, 64 FLRA 833 (FLRA 2010).

Parties may define the intervals for dues revocation through negotiations so long as those intervals are
consistent with 5 USC 7115. VA Medical Center, 40 FLRA 657 (FLRA 1891).

Office space

Management interfered with protected rights by limiting the time for grievance meetings, throwing
employees out of the office used for meetings, making off-the-record comments to employees and
union representatives that management was not going to allow the union in the office, and
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interrogating employees as to why they had filed ULP charges. SSA, Baltimore, 14 FLRA 499 (FLRA
1984).

in a relocation dispute, an FSIP mediator-arbitrator ordered that the unien office have at least as
much space as it had in the previous facility, with comparable furnishings. Department of Homeland
Security, U.S. Coast Guard, 12 FSIP 157 (FSIP 2013).

Proposals that agency management make certain facilities and services available to the union as an
organization are substantively negotiable. Mifitary Entrance Processing Station, 25 FLRA 685 (FLRA
1987).

A proposal to provide office space for use by an exclusive representative is generaily negotiable.
Bureau of Reclamation, Yuma, Ariz., 41 FLRA 3 (FLRA 1991).

The fact that a union may use office space to conduct unien business does not render the proposal
non-negotiable. Internal Revenue Service, 38 FLRA 615 (FLRA 1990).

An agreement to provide office space is enforceable, despite relocation at a later time. Housing and
Urban Development, 35 FLRA 1224 (FLRA 1990).

A proposal to provide a locking file cabinet that would be piaced adjacent to the union president's
office, as well as the use of a conference room to conduct representational business was negotiable
in the absence of available office space. Bureau of Alcohol, Tobacco and Firearms, 45 FLRA 339
(FLRA 1992),

Press contacts

An agency gag rule that prohibited employees from releasing information to the press and required
that all press inquiries be referred to the prison warden interfered with the right of an employee as
union representative to state the view of the union as to matters concerning unit employees' terms
and conditions of employment, when it resulted in a caution and an admonishment to a union official.
Bureau of Prisons, FCI Danbury, Conn., 17 FLRA 696 (FLRA 1985).

Security and search issues

A proposal to provide a non-employee union representative the combination to the lock on the
facility's employee entrance was negotiable as an appropriate arrangement. Social Security
Administration, Huntington Park, Calif.,, 45 FLRA 1213 (FLRA 1992).

Communication devices

The FLRA found negotiable a proposal that designated union officials have national use of the
agency telephone systems from the union office to conduct labor-management relations activities.
The use of the phone system concerned employment conditions because it assisted in the
implementation of the conditions of employment established by the negotiated agreement. Contract
administration directly related to working conditions. Air Force Logistics Command, Wright-Patterson
AFB, 2 FLRA 604 (FLRA 1980).

The FLRA upheld an arbitration award ruling that although the agency violated the bargaining
agreement by not letting the union use the public-address system to announce a union event at which
food was served, the union wasn't entitled to reimbursement of the food costs. Department of
Veterans Affairs Medical Center, Richmond, Va., 66 FLRA 811 (FL.RA 2012).

Proposals that would grant an exclusive representative access to the agency telephone system for
the conduct of representational business are generally negotiable. Department of Agriculture, Science
and Education Administration, 11 FLRA 122 (FLRA 1983).

Access to a school intercom and to faculty meetings for the purpose of announcing union meetings
was non-negotiable. Forf Knox Dependents Schools, 19 FLRA 878 (FLRA 1985).

A proposal to allow the use of "penalty” mail for certain representational business was negotiable.
Forest Service, 35 FLRA 1008 (FL.RA 1990).
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A union proposal to provide voice mail for its representatives was approved by the FSIP. Social
Security Administration, 94 FSIP 138 (FSIP 1994).

Computers, photocopiers

A union proposal to retain access to personal computers for its representatives was approved by a
Panel-appointed arbitrator. Social Security Administration, 91 FSIP 147 (FSIP 1991).

A proposal to provide the union with a specific model of copier was negotiable. Social Security
Administration, 25 FLRA 479 (FLRA 1987).

Transportation issues

The FLRA majority found that the agency violated the statute when it unilaterally discontinued base
taxi service to and from the union office. The FLRA ordered the agency to restore the taxi service and
bargain over the taxi service at the union's request. U.S. Air Force Academy, 65 FLRA 756 (FLRA
2011).

3. Equal Employment Opportunity Commission regulations and guidance on representatives.

29 CFR §1614.605

Representation and official time. (a) At any stage in the processing of a complaint, including the
counseling stage § 1614.105, the complainant shali have the right to be accompanied, represented,
and advised by a representative of complainant's choice.

(b} if the complainant is an employee of the agency, he or she shall have a reasonable amount of
official time, if otherwise on duty, to prepare the complaint and to respond to agency and EEOC
requests for information. If the complainant is an employee of the agency and he designates
another employee of the agency as his or her representative, the representative shall have a
reasonable amount of official time, if otherwise on duty, to prepare the complaint and respond to
agency and EEOC requests for information. The agency is not obligated to change work schedules,
incur overtime wages, or pay travel expenses to facilitate the choice of a specific representative or
to allow the complainant and representative to confer. The complainant and representative, if
employed by the agency and otherwise in a pay status, shall be on official time, regardless of their
tour of duty, when their presence is authorized or required by the agency or the Commission during
the investigation, informal adjustment, or hearing on the complaint.

EEOC Management Directive 110 section V. WITNESSES AND REPRESENTATIVES IN THE FEDERAL

EEO PROCESS

The procedures outlined here relate specifically to the processing of individual complaints of

discrimination under 29 C.F.R. § 1614.108. The principles reflected in these procedures, however,

should also guide the processing of class complaints of discrimination under 29 C.F.R. § 1614.204.

A. Disclosure of Investigative Material to Witnesses

To the Complainant
The complainant must receive a copy of the complaint file and a transcript of the hearing, if a
hearing is held. The complainant should be given the opportunity to receive a copy of the
complaint file and hearing transcript in an electronic format as an alternative to the paper
files/documents. The complainant should receive the same copy of the complaint file as the
agency counsel does and where a hearing was requested as the Administrative judge does.
Yo Other Witnesses

10
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During the investigation, the investigator may disclose information and documents to a witness
who is a federal employee where the investigator determines that the disclosure of the
information or documents is necessary to obtain information from the witness, for example, to
explain the claims in a complaint or to explain a manager's articulated reason for an action in
order to develop evidence bearing on that reason. Explanations of a witness' credibility are
helpful, and the investigator should inciude observations on credibility without making a final
conclusion as to credibility.
B. Travel Expenses
Witness Employed by the Federal Government
Section 1614.605(f) of 29 C.F.R. requires that a witness be in an official duty status when his/her
presence is required or authorized by agency or Commission officials in connection with a
complaint. A witness is entitled to travel expenses. If a witness is employed at an agency other
than the one against which the complaint is brought and must travel to provide the attestation
or testimony, the witness is entitled to reimbursement for travel expenses. The current
employing agency of a federal employee must initially authorize and pay the employee's travel
expenses and is entitled to reimbursement from the responding agency, which is ultimately
responsible for the cost of the employee's travel. John Booth - Travel Expenses of Witness -
Agency Responsible, File: B-235845, 69 Comp. Gen. 310 (1390). An agency would not be
responsible for paying the travel expenses of non-federal witnesses.
Complainant or Applicant Not Employed by Federal Government
The agency is not responsible, however, for paying the travel expenses of a complainant or
applicant who is not employed by the federal government. Aithough the complainant who, for
purposes of his/her complaint is a witness, may once have been employed by the agency against
whom s/he complains, the termination of the employment status with the federal government
also terminates any federal obligation to pay travel expenses associated with prosecution of the
complaint. Expenses of Qutside Applicant Complainant to Travel to Agency EEQ Hearing, File: B-
202845, 61 Comp. Gen. 654 (1982).
C. Official Time
Section 1614.605 of 29 C.F.R. provides that individuals/complainants are entitled to a representative
of their choice during the administrative EEO pre-complaint counseling and at all stages of the
administrative EEO complaint process. Both the complainant and the representative, if they are
employees of the agency where the complaint arose and was filed, are entitled to a reasonable
amount of official time to present the complaint and to respond to agency requests for information,
if otherwise on duty. 29 C.F.R. § 1614.605(b}. Former employees of an agency who initiate the EEO
process concerning an adverse action refating to their prior employment with the agency are
employees within the meaning of 29 C.F.R. § 1614.605, and their representatives, if they are current
employees of the agency, are entitled to official time. Witnesses who are federal employees,
regardless of whether they are employed by the respondent agency or some other federal agency,
shall be in a duty status when their presence is authorized or required by Commission or agency
officials in connection with the complaint.
Reasonable Amount of Official Time
"Reasonable” is defined as whatever is appropriate, under the particular circumstances of the
complaint, in order to allow a complete presentation of the relevant information associated
with the complaint and to respond to agency requests for information. The actual number of
hours to which complainant and his/her representative are entitled will vary, depending on the
nature and complexity of the complaint and considering the mission of the agency and the
agency's need to have its employees available to perform their normal duties on a regular basis.
The complainant and the agency should arrive at a mutual understanding as to the amount of

i1



30

official time to be used prior to the complainant's use of such time. Time spent commuting to
and from home should not be included in official time computations because all employees are
required to commute to and from their federal employment on their own time.

Meeting and Hearing Time

Most of the time spent by complainants and their representatives during the processing of a
typical complaint is spent in meetings and hearings with agency officials or with the Commission
Administrative Judges. Whatever time is spent in such meetings and hearings is automatically
deemed reasonable. Both the complainant and the representative are to be granted official time
for the duration of such meetings or hearings and are in a duty status regardless of their tour of
duty. If a complainant or representative has already worked a full week and must attend a
hearing or meeting on an off day, that complainant or representative is entitled to official time,
which may require that the agency pay overtime. The complainant should notify the agency of
the meeting and hearing schedule as soon as possible.

Preparation Time

Since presentation of a complaint involves preparation for meetings and hearings, as well as
attendance at such meetings, conferences, and hearings, complainants and their
representatives are also afforded a reasonable amount of official time, as defined above, to
prepare for meetings and hearings. They are also to be afforded a reasonable amount of official
time to prepare the formal complaint and any appeals that may be filed with the Commission,
even though no meetings or hearings are involved. However, because investigations are
conducted by agency or Commission personnel, the regufation does not envision large amounts
of official time for preparation purposes. Consequently, “reasonable,” with respect to
preparation time (as opposed to time actually spent in meetings and hearings), is generally
defined in terms of hours, not in terms of days, weeks, or months. Again, what is reasonable
depends on the individual circumstances of each complaint. See Murry v. General Services
Administration, EEOC Appeal No. 0120093063 (July 26, 2012).

Aggregate Time Spent on EEQ Matters by Representative

The Commission considers it reasonable for agencies to expect their employees to spend most
of their time doing the work for which they are employed. Therefore, an agency may restrict the
overall hours of official time afforded to a representative, for both preparation purposes and for
attendance at meetings and hearings, to a certain percentage of that representative’s duty
hours in any given month, quarter, or year. Such overall restrictions would depend on the
nature of the position occupied by the representative, the relationship of that position to the
mission of the agency, and the degree of hardship imposed on the mission of the agency by the
representative's absence from his/her normal duties. The amount of official time to be afforded
to an employee for representational activities will vary with the circumstances.

Moreover, 29 C.F.R. § 1614.605{(c} provides that in cases where the representation of a
complainant or agency would conflict with the official or collateral duties of the representative,
the Commission or the agency may, after giving the representative an opportunity to respond,
disqualify the representative. At all times, the complainant is responsible for proceeding with
the complaint, regardless of whether s/he has a designated representative.

The Commission does not require agencies to provide official time to employee representatives
who are representing complainants in cases against other federal agencies. However, the
Commission encourages agencies to provide such official time.

Requesting Official Time

The agency must establish a process for deciding how much official time it will provide a
complainant. Agencies further must inform complainants, their representatives, and others who

12
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may need official time, such as witnesses, of the process and how to claim or request official
time.
Denial of Official Time
If the agency denies a request for official time, either in whole or in part, the agency must
include a written statement in the complaint file noting the reasons for the denial. if the
agency's denial of official time is made before the complaint is filed, the agency shall provide the
complainant with a written explanation for the denial, which it will include in the complaint file
if the complainant subsequently files a complaint. Where a request for official time is denied in
whole or part while an Administrative Judge is presiding over the matter, a copy of the agency's
denial of official time with the requisite explanation should be provided to the Administrative
ludge when provided to the requestor.

D. Duty Status/Tour of Duty
For purposes of these regulations, "duty status” means the complainant's or representative's
normal hours of work.
It is expected that the agency will, to the extent practical, schedule meetings during the
complainant’s normal working hours and that agency officials shall provide official time for
complainants and representatives to attend such meetings and hearings.
If meetings, conferences, and hearings are scheduled outside of the complainant's or the
representative's normal work hours, agencies should adjust or rearrange the complainant's or
representative’s work schedule to coincide with such meetings or hearings, or grant
compensatory time or official time to allow an approximately equivalent time off during normal
hours of work. The selection of the appropriate method for making the complainant or
representative available in any individual circumstance shall be within the discretion of the
agency.
Any reasons for an agency's denial of official time should be fully documented and made a part
of the complaint file, and if an Administrative Judge is presiding over the matter at the time of
the request, then it should be provided to the Administrative Judge at the same time as it is
provided to the requestor.
Witnesses, who are federal employees, regardiess of their tour of duty and whether they are
employed by the respondent agency or another federal agency, must be in a duty status when
their presence is authorized or required by Commission or agency officials in connection with a
complaint,

E. Use of Government Property
The complainant's or complainant’s non-attorney representative's use of government property
(copiers, telephones, word processors, computers, internet, printers, and email) must be
authorized prior to their use by the agency and must not cause undue disruption of agency
operations.

4. Representatives before the Merit Systems Protection Board
e 5U.S. Code §7503. Cause and procedure

(a}) Under regulations prescribed by the Office of Personnel Management, an employee may be
suspended for 14 days or less for such cause as will promote the efficiency of the service
{including discourteous conduct to the public confirmed by an immediate supervisor's
report of four such instances within any one-year period or any other pattern of
discourteous conduct).

(b} An employee against whom a suspension for 14 days or less is proposed is entitled to—

(1) an advance written notice stating the specific reasons for the proposed action;

13
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{2} areasonable time to answer orally and in writing and to furnish affidavits and
other documentary evidence in support of the answer;
(3) be represented by an attorney or other representative; and
{4} a written decision and the specific reasons therefor at the earliest practicable
date.
{c) Copies of the notice of proposed action, the answer of the employee if written, a summary
thereof if made orally, the notice of decision and reasons therefor, and any order effecting L the
suspension, together with any supporting material, shall be maintained by the agency and shall
be furnished to the Merit Systems Protection Board upon its request and to the employee
affected upon the employee’s request. (Added Pub. L. 95~454, title II, §204(a), Oct. 13, 1978, 92
Stat. 1135.)

e S5 CFR&1201.31 Representatives.
(a) Procedure. A party to an appeal may be represented in any matter related to the appeal.
Parties may designate a representative, revoke such a designation, and change such a
designation in a signed submission, submitted as a pleading.
{b} A party may choose any representative as long as that person is willing and available to
serve, The other party or parties may challenge the designation, however, on the ground that it
involves a conflict of interest or a conflict of position. Any party who challenges the designation
must do so by filing a motion with the judge within 15 days after the date of service of the
notice of designation or 15 days after a party becomes aware of the conflict. The judge will rule
on the motion before considering the merits of the appeal. These procedures apply equally to
each designation of representative, regardiess of whether the representative was the first one
designated by a party or a subsequently designated representative. If a representative is
disqualified, the judge will give the party whose representative was disqualified a reasonable
time to obtain another one.
{c) The judge, on his or her own motion, may disqualify a party's representative on the grounds
described in paragraph (b) of this section.
{d) As set forth in paragraphs {d) and (e} of §1201.43 of this part, a judge may exclude a
representative from all or any portion of the proceeding before him or her for contumacious
conduct or conduct prejudicial to the administration of justice.

e 5 (FR§1201.32 Witnesses; right to representation.
Witnesses have the right to be represented when testifying. The representative of a nonparty
witness has no right to examine the witness at the hearing or otherwise participate in the
development of testimony.

5. Representatives before the Office of Workers Compensation Program

e 20CFR§10.701 Who may serve as a representative?

A claimant may authorize any individual to represent him or her in regard to a claim under the FECA,
uniess that individual's service as a representative would violate any applicable provision of law
(such as 18 U.S.C. 205 and 208). A Federal employee may act as a representative only:

(a) On behalf of immediate family members, defined as a spouse, children, parents, and siblings of
the representative, provided no fee or gratuity is charged; or

(b} While acting as a union representative, defined as any officially sanctioned union official, and no
fee or gratuity is charged.
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Mr. MEADOWS. Thank you, Mr. Gilson.
Mr. West, you're recognized for 5 minutes.

STATEMENT OF DARRELL M. WEST, PH.D.

Mr. WEST. Thank you.

Chairman Meadows, Ranking Member Connolly, and members of
the subcommittee, thank you for the opportunity to testify. I am
vice president of governance studies at the Brookings Institution
and the author of several books. My newest book is The Future of
Work: Robots, AI, and Automation, and it looks at the impact of
new technologies on the workplace, education, and public policy.

What I want to do today is to summarize my testimony on offi-
cial time, and I'm going to talk about three points: How much it
costs the Federal Government, the benefits of official time, and how
proposed changes would affect Federal employees.

In its April report, the Office of Personnel Management esti-
mated that official time in fiscal year 2016 totaled 3.6 million hours
and cost around $174.8 million. That comes to 2.95 hours per em-
ployee each year, and that compares to 2.88 hours in fiscal year
2014. Based on that, the report concluded that the overall 2016
hourly total represents an increase in official time over that of fis-
cal year 2014. But based on my reading on the report, I don’t be-
lieve that conclusion is warranted by the data.

The difference between 2.95 hours and 2.88 hours in 2014 is
seven-hundredths of an hour or 4 minutes per employee for the
year. A GAO analysis indicated concern about the OPM method-
ology and notes that the OPM estimate could be higher or lower.
Given those data limitations, it’s impossible to know if official time
costs are rising, staying the same, or actually decreasing.

There are a number of benefits of official time. Among the activi-
ties that take place through that mechanism include things such
as the discussion of grievances, dispute resolutions, labor relations
training, and new department initiatives, among other things.
These activities are important for labor management relationships
and they promote a public purpose. They establish vehicles for com-
munications. They provide opportunities for employees to air griev-
ances, and they offer a mechanism to resolve conflict. As such, they
are vital for agency operations.

There have been several efforts to alter current rules on official
time. For example, the U.S. Department of Education has elimi-
nated official time as part of its new labor contract. In addition, the
Official Time Reform Act of 2017 proposes major changes in the ex-
isting law. For example, it says that an employee may not be
granted official time for purposes of engaging in any political activ-
ity, including lobbying activity.

In my view, adoption of this provision would weaken labor man-
agement relations in the Federal Government, would reduce the
ability of government employees to air their concerns with manage-
ment, and undermine agency performance. Like every other Amer-
ican, it is important that Federal employees have the right to ex-
press their viewpoints and petition government for a redress of
grievances. I think curtailing those rights would deny Federal
workers important privileges that are guaranteed by the U.S. Con-
stitution.
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Thank you, and I'd be happy to answer any questions.
[Prepared statement of Mr. Mr. West follows:]



35

Governance Studies
at BROOKINGS

A Hearing of the Subcommittee on Government Operations of the
U.S. House Committee on Oversight and Government Reform
“Union Time on the People’s Dime: A Closer Look at Official Time”
May 24, 2018

Statement of Darrell M. West, Ph.D.
Vice President of Governance Studies
and Director of the Center for Technology Innovation
Brookings Institution
Washington, D.C.

Chairman Meadows, Ranking Member Connolly, and members of the Subcommittee. Thank you
for the opportunity to testify at this hearing. I am the Vice President of Governance Studies and
Director of the Center for Technology Innovation at the Brookings Institution and the author of
several books: The Future of Work: Robots, Al, and Automation (Brookings Institution Press,
2018), Going Mobile: How Wireless Technology Is Reshaping Our Lives, (Brookings Institution
Press, 2015), Digital Schools: How Technology Can Transform Education (Brookings
Institution Press, 2012), The Next Wave: Using Digital Technology to Further Social and
Political Innovation (Brookings Institution Press, 2011), Digital Medicine: Health Care in the
Internet Era (Brookings Institution Press, 2009), and Digital Government: Technology and
Public Sector Performance (Princeton University Press, 2005).

In my testimony, I will address the notion of official time, how much it costs the federal
government, the benefits of official time, and how proposed changes would affect federal
employees, The remainder of this memo outlines my thinking on these topics.'

What is Official Time?

According to the Civil Service Reform Act of 1978, the U.S. federal government allows
employees to “organize, bargain collectively, and participate through labor organizations of their
own choosing in decisions which affect them”. The rationale is that such participation will yield
several benefits: 1) safeguard the public interest, 2) contribute to the effective conduct of public

 Darrelt M. West, The Future of Work: Robots, Al, and Automation, Brookings Institution Press, 2018,
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business, and 3) facilitate and encourage the amicable settlement of disputes between employees
and their employers involving conditions of employment.?

In Section 7131 (a) of that legislation, employees are allowed “official time” to engage in
representational activities, discussions of grievances, dispute resolution, labor relations training,
labor-management relations, and department initiatives, among other things. The idea is that by
establishing vehicles for communications, grievance-airing, and conflict resolution, this paid
time will aid in agency operations.’

The Equal Employment Opportunity Commission “requirefs] managers and supervisors to allow
complainants who are employees ‘a reasonable amount of official time, when in official duty
status, to prepare their EEO complaint and to respond to agency and EEOC requests for
information.”* This includes time to discuss issues, prepare for complaints, attend meetings,
participate in hearings, and talk with supervisors.

These requirements are echoed by the Federal Labor Relations Authority. Its rules note that “any
employee representing an exclusive representative in the negotiation of a collective bargaining
agreement under this chapter shall be authorized official time for such purposes, including
attendance at impasse proceeding, during the time the employee otherwise would be in a duty
status.”

Union organizing activities are explicitly prohibited as part of official time. In its guidelines to
members, the American Federation of Government Employees notes that “union representatives
are not allowed to use official time to conduct union-specific business, such as soliciting
members, holding internal union meetings, electing union officers or engaging in partisan
political activities.”®

How Much Does It Cost the Federal Government?

In an April, 2018 report entitled “Official Time Usage in the Federal Government: Fiscal Year
20167, the United States Office of Personnel Management estimated that official time in FY
2016 totaled 3,611,112 hours (or $174,789,810) for the 1,224,160 non-postal federal employees
represented by bargaining units. That comes to 2.95 hours per employee each year. That total

2 The Civil Service Reform Act of 1978, 5 U.S. C., Section 7101 (a).
3 The Civil Service Reform Act of 1978, 5 U 5. C., Section 7131 {a).

*#U.5. Department of Defense Security Service, “Guidelines for Use of Official Time and Agency Resources,”
undated.

® Federal Labor Relations Authority, “The Statute: Section 7131. Official Time,” undated.

¢ American Federation of Government Employees, “Official Times O & A,” undated.
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compares to the 2.88 hours devoted in FY 2014, 2.81 hours in FY 2012, 2.82 hours in FY 2011,
or 2.61 hours in FY 2010/

The OPM report concludes the overall FY 2016 hourly average represents an “increase” over FY
2014, but that conclusion is not warranted by the data. The difference between the 2.95 hours per
employee in 2016 versus the 2.88 hours per employee in 2014 is 0.07 hours, or about four
minutes per employee for the year. A Government Accountability Office (GAO) analysis
indicated concern about the OPM methodology since it estimated wage costs “by multiplying the
reported official time hours by each agency’s average bargaining unit employee hourly wage
plus fringe benefits.”

The GAO review notes the OPM estimate could be “higher or lower”, depending on the
particular methodological approach taken. The personnel agency acknowledges that “actual
salary costs for specific bargaining unit employees on official time is not readily available to
OPM.”® Given the data limitations, it is impossible to know whether official time costs are rising,
staying the same, or decreasing.

What Are the Benefits of Official Time?

Paid official time enables employees to represent their own interests or have representatives who
do so before supervisors and managers. Among the activities that take place include things such
as discussions of grievances, dispute resolution, labor relations training, labor-management
relations, and department initiatives, among other things.

These activities are important for labor-management relationships. They establish vehicles for
communications, provide opportunities for employees to air grievances, and offer a mechanism
to resolve conflict. As such, they are vital for agency operations.’

Having opportunities to complain about work arrangements is in keeping with traditional
American values of freedom, accountability, and responsiveness. The federal government would
be less effective if employees did not have a chance to express discontent or have representatives
with paid time to discuss employee-employer relationships.’’

7 United States Office of Personnel Management, “Official Time Usage in the Federal Government,” April, 2018, p.
S.

® United States Office of Personnel Management, “Official Time Usage in the Federal Government,” April, 2018, p.
13.

° Darrell M, West, Digital Government: Technology and Public Sector Performance, Princeton University Press,
2005.

© parrelt M. West, “The Future of Work in the Federal Government,” IBM Center for the Business of Government,
forthcoming, 2018.
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How Would Proposed Changes Affect Federal Emplovees?

Critics of official time argue it is time to end the practice. They suggest official time enables
“frivolous grievances” and that “activities performed on official time benefit only labor unions
and their members, not the public.”"!

In keeping with these sentiments, there have been several efforts to alter current rules on official
time. For example, the U.S. Department of Education has eliminated official time as part of its
new labor contract.'? Organizations representing these federal employees have complained about
this contract and argued that its provisions on official time are unfair. In the past, federal workers
had time, office space, and equipment to represent other employees in their efforts to air
grievances, address labor-management problems, and discuss new initiatives.

In addition, the Official Time Reform Act of 2017 proposes major changes in the existing law.
For example, it says “an employee may not be granted official time under this section for any
time such employee would otherwise be in a duty status for purposes of engaging in any political
activity, including lobbying activity.” It also says “an employee may not be allowed credit under
this section for any day of service spent principally on official time.”"?

In my view, adoption of these provisions would weaken labor-management relations in the
federal government, reduce the ability of government employees to air their concerns with
management, and undermine agency performance. Like every other American, it is important
that federal employees have the right to express their viewpoints and petition government for a
redress of grievances. Curtailing those rights would deny federal workers important privileges
that are guaranteed by the U.S. Constitution.'*

* Trey Kovacs, “It Is Time to End Official Time,” Competitive Enterprise Institute, April 19, 2017.

2 Frederick Hess and Grant Addison, “A Quiet Win at the US Department of Education,” American Enterprise
Institute, March 27, 2018.

¥ Congress.Gov, “H.R. 1364 - Official Time Reform Act of 2017,” introduced March 6, 2017.

* Constitution Center, “Amendment | Freedom of Religion, Speech, Press, Assembly, and Petition,” Ratified
December 15, 1791.
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Mr. HiCE. [presiding.] Thank you very much.

Mr. ConNoOLLY. Mr. Chair?

Mr. HICE. Yes, sir.

Mr. CONNOLLY. I'm sorry. Just a unanimous consent request. I
have four documents I would ask to enter into the record: a state-
ment of the National Treasury Employees Union, the statement of
the American Federation of Government Employees, the statement
of the International Federation of Professional and Technical Engi-
neers, and a copy of an unfair labor charge filed by the American
Federation of Government Employees against the Department of
Education.

Mr. Hick. Without objection.

Mr. CONNOLLY. I thank the chair.

Mr. HicE. You're welcome.

I will now recognize myself for 5 minutes.

I thank each of the witnesses for being here. We've got—do 1
have a graph? Is it available? If not, I'll go over some of the basics
of it.

There’s been an increase in official time since 2010 through 2016
of over 17 percent. 3.6 million hours were used on official time in
2016.

Mr. Kovacs, Mr. Gilson, do those figures sound somewhat accu-
rate to you from, what you’ve tracked?

Mr. Kovacs. Yes. I mean, that does sound accurate, but as I said
in my testimony, as well as Mr. Gilson, you know——

Mr. HICE. Severely unreliable.

Mr. KovAcs. Yes.

Mr. Hict. Underestimated.

Mr. Gilson, does that sound ballparkish to you?

Mr. GILSON. No. The OPM admits that its report is inaccurate.

Mr. Hice. All right. So more or less?

Mr. GILSON. I'd say it’s—as I said in my testimony, it’s low by
a factor of 5 or 10.

Mr. Hice. Okay. All right. So we’ve got, based on what OPM has
given us, we've got somewhere—if you take an average 8-hour day,
we have almost half a million days a year that the taxpayers are
paying.

Mr. GILSON. Easy.

Mr. HiCE. And as your testimony is what you're saying today,
Mr. Kovacs, that is severely underestimated. This is quite dis-
turbing to many of us because it’s all riding on the backs of the
taxpayers.

Now, just for an example, the Department of Veterans Affairs
has nearly 2,000 employees who are involved in official time in one
capacity or another, hundreds of them 100 percent of their time
doing official time. So they were hired to do a specific job and
they’re doing none of that job, instead doing 100 percent union
work but getting paid for the job they were hired to do.

Of these 100 percent people on official time, who is doing the
work that they were hired to do, Mr. Kovacs?

Mr. Kovacs. Well, it’s unknown. Potentially, new hires would
have to be made to do their work, overtime assignments would
have to be given to employees who are not on official time. But due
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to the lack of reporting, it’s unclear. Potentially, their jobs were not
met, and potentially, the work was not done.

Mr. Hice. Mr. Gilson, would you agree with that?

Mr. GILSON. There’s an early FLRA case, Federal Labor Rela-
tions Authority case, which said that whatever time was nego-
tiated, the agency—or used, the agency was obviously obliged to get
its work done.

Mr. Hici. Okay. So with the VA, just for example, of those who
were involved in 100 percent official time, we have nurses, addic-
tion therapists, pharmacists, physicians, we have people who are
very important to the care of veterans not doing the job they were
hired, 100 percent of their time going to unions. This is very dis-
turbing to me.

Mr. Gilson, something you said in your testimony I want to come
back to that caught my attention. You said, quote: “Federal unions
pay almost nothing toward the cost of their day-to-day operations
within the agency. This creates large surpluses that may support
lobbying, organizing, and other internal union business since the
taxpayer is paying operational costs.”

That is quite a powerful statement. Are you saying that these
Federal employee unions can’t afford to divert resources to other
activities besides union operations because the taxpayer is sub-
sidizing the union in essence?

Mr. GILSON. AFGE currently has a $54 million set of assets that
is able to build—and by the way, that is the national headquarters.
That doesn’t count their councils and locals. I would say it’s prob-
ably $150 million in assets.

Mr. Hicg. All right. And those are coming from the taxpayers.

Mr. GILSON. Coming from the dues paid because they don’t pay
any

Mr. Hick. Dues and taxpayers, okay.

Mr. GILSON. Yes.

Mr. Hice. So is it fair to say that taxpayers are subsidizing
them?

Mr. GILSON. One hundred percent.

Mr. Hice. All right. So you mentioned AFGE. How involved are
they politically?

Mr. GILSON. That’s a question I don’t know the answer to, Con-
gressman. I do know that they send—they don’t send Federal em-
ployees out, but they do send their employees out to work either
on behalf of or against people running for office.

Mr. Hice. Well, I can answer that question. They spent nearly
$2 million last cycle giving to employees—or giving to candidates,
92 percent were Democrats. The National Treasury employee, the
IRS union, right at 96 percent of their donations went to Demo-
crats.

I think when all of this is riding on the backs of taxpayers, it
seems greatly alarming that the taxpayers are paying, number one,
for people to do union work rather than the job they were hired to
do, but then the union turns around and is involved in lobbying
and political activity. Is that something that the unions are sup-
posed to be involved with? Mr. Kovacs?




41

Mr. Kovacs. Well, certainly labor unions have every right to en-
gage in political activities. I would just say that, you know, the tax-
payer shouldn’t have to subsidize their representational activities.

Mr. Hicg. All right. That’s the point I'm getting at. I realize my
time has expired.

I will now recognize the ranking member for 5 minutes.

Mr. CoNNOLLY. I thank the chair.

Of course, what’s good for the goose is good for the gander. If
we're going to talk about political support, I wonder what kind of
tax payoff Sheldon Adelson got and the Koch brothers got in the
recent tax cut bill, and who do they support? Almost exclusively
Republicans.

So if we're going to talk about, you know, quid pro quos or the
implication of quid pro quos, we can certainly have that discussion.
I'd be glad to have that discussion.

I assume labor unions support people who support them. They
act in their own self-interests, like any other donor. Mr. West,
might you agree with that?

Mr. WEST. I would certainly agree with that. And all of the ac-
tivities that we’re talking about, the establishment of official time,
the activities that are taking place, were authorized by the Civil
Service Reform Act of 1978. And I would just like to remind mem-
bers of the subcommittee that Act passed the Senate on an 87-to-
1 vote, and the House agreed to the conference report on a 365-to-
8 vote. So it was passed on a purely bipartisan basis. Almost no-
body in Congress opposed it.

Mr. CoNNOLLY. Okay. But Mr. Gilson makes a point. He says,
yes, that’s true, but in 1978, nobody foresaw the expansion of the
use of official time. No one had that in mind, when they passed
that bill, that it’s evolved into something that would not be rec-
ognizable to those people. Would you comment on that?

Have I got that accurate, Mr. Gilson?

Mr. GILSON. Yes, sir.

Mr. CONNOLLY. Yes. Mr. West, what about that?

Mr. WEST. I mean, what the legislation allowed was for rep-
resentatives to assist their colleagues when their colleagues had
grievances. If there was some disagreement in the workplace, if
there is a sexual harassment charge, if there is a grievance that
needed to get fired. So these individuals who are being supported
through official time are helping their fellow employees. I see noth-
ing wrong with that.

Mr. ConNoOLLY. Okay. I want to explore that a little bit, because
you talked in your testimony about the benefits of official time.
Now, to listen to the narrative so far in this hearing, with the ex-
ception of you and me, one would assume that official time is a, you
know, just a sinkhole. No good comes out of it. It’s all on the tax-
payer dime. It’s a rip-off. It’s, you know, unions exploiting the tax-
payer and, once again, not really putting in a full day. In some
cases not putting in a day at all.

Now, are there specific benefits that come from official time? For
example, does official time cover whistleblowers, Mr. West?

Mr. WEST. The legislation did actually set up the whistleblower
process, and it enabled those working on official time to assist oth-
ers who were helping to protect the Federal Government in terms
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of the waste of taxpayers’ money, fraudulent activities that might
be taking place, or any type of misconduct.

Mr. CONNOLLY. So it’s not just a cost, there’s a benefit. We re-
cover costs. Now, I take Mr. Gilson’s point and actually certainly
am prepared to work with my Republican friends in trying to have
more accurate data so that we know what we’re dealing with. I
think that’s a totally fair point. But it has to work both ways. It
can’t just be about the cost of the official time itself and how we
calculate it; it’s also got to be some estimate of the benefits. What
is the dollar value of the benefits?

Now, in 2017, long after 1978, the GAO did a report about whis-
tleblowers at the Department of Veterans Affairs, and it said it ac-
tually—it actually praised official time that facilitated the whistle-
blower process at the VA. What did that whistleblower process en-
tail? Well, it uncovered the overprescribing of opioids, which is a
huge problem across the country and certainly with some of our
veteran populations, and long wait times for veterans, which also
then led to the uncovering of fraudulent form filling so that the VA
looked better than, in fact, it was.

Does that ring a bell with you, Mr. West, what I just said?

Mr. WEST. Absolutely.

Mr. CONNOLLY. And is there a value to that?

Mr. WEST. There is great value in that. Activities that take place
under official time save the Federal Government money, so all the
efforts to increase transparency and collect better data do need to
identify not just the cost side but the benefit side.

Mr. ConnOLLY. Helping our veterans and maybe to the tune of
millions of dollars.

Mr. WEST. We all remember the problems of the veterans hos-
pitals several years ago, and some of those were uncovered because
Federal employees spoke up about those.

Mr. ConNOLLY. And that’s not just our opinion, that’s the GAO
finding in 2017.

My time is up. I thank the chair.

Mr. Hick. I thank the gentleman.

I now recognize Mr. Ross for 5 minutes.

Mr. Ross. I thank the chairman, and I thank the panel for being
here.

A year ago today, the House passed on suspension my bill, which
Mr. Kovacs referred to, H.R. 1293, which is a very fundamental ac-
countability transparency bill that would require OPM to submit a
report each year, including the total amount of official time granted
to employees. It doesn’t pass judgment on what that time was used
for, what it should be used for, nothing. All it does is create the
transparent process of accounting for all official time.

And in furtherance of that, I would like to submit for the record
an editorial from The Ledger, a newspaper in my district, dis-
cussing the benefits of that particular legislation.

Mr. Hick. Without objection.

Mr. Ross. And so my first question is, is there any reason not
to have a transparent accountability process, such as set forth in
H.R. 1293, for the purpose of reporting official time? Mr. Kovacs?
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Mr. KovAacs. I think it’s an excellent idea. Taxpayers certainly
should know what Federal employees are doing while paid by the
public.

Mr. Ross. Mr. Gilson?

Mr. GILSON. I honestly don’t think that you'd get an accurate re-
port even under a statute.

Mr. Ross. But it is better than what we have today.

Mr. GILSON. Absolutely, Congressman.

Mr. Ross. So you would have no objection to that?

Mr. GILSON. Absolutely.

Mr. Ross. Mr. West?

Mr. WEST. I certainly support efforts of greater transparency in
getting a better handle on the costs, but we also need to identify
the benefits and how much money has been saved through this ac-
tivity.

Mr. Ross. And, in fact, Mr. West, I think you helped me prove
my case. In your testimony you say: “Given the data limitations,
it is impossible to know whether official time costs are rising, stay-
ing the same, or decreasing.”

So in that sense, it would be good to at least have that baseline
accountability. Now, we have that accountability in sick time, in
vacation time, health benefits, TSP submissions. So this is mainly
just another accounting procedure to account for what time is being
used on union time as opposed to being used in taxpayer business.

And my next question, you know, we're 435 Members of a board
of trustees of a large organization that has the public trust as our
foremost interest. And that public trust is exactly what we do with
the taxpayer dollars it appropriated to us.

Mr. Kovacs, can you say what benefit the taxpayers gain by the
use of official time?

Mr. KovAcs. I cannot.

Mr. Ross. Mr. Gilson?

Mr. GILSON. Yes, sir.

Mr. Ross. And, please.

Mr. GILSON. Mr. West is correct in one regard, and that is that
there is a benefit in some circumstances for labor and management
to sit down and solve problems, and to negotiate and to work on
employee grievances. Official time has gone so far beyond that, that
that’s not just what it covers.

For example, since the law passed, there have been over a quar-
ter of a million unfair labor practice cases filed with the Federal
Labor Relations Authority. The agencies have no say on them. And
also, the use of official time in those cases is mandated by the Fed-
eral Labor Relations Authority for every witness, for everybody as-
sisting one of their attorneys, for any employee that’s engaged in
that gets official time.

Mr. Ross. Including whistleblowers. Whistleblowers don’t need
official time, do they? They’re protected by statute.

Mr. GILSON. Right. Whistleblower time is not the official time
we’re here to talk about. It’s a separate matter under the law.

If we’re here to talk about the labor relations official time, that’s
all I'm talking about in terms of union abuse. And there is a great
deal of union abuse of official time, at least in my experience.
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Mr. Ross. Is there any such similar process in the private sector
in dealing with unions with regard to collective bargaining and the
use of official time that anyone is aware of?

Mr. GILSON. Some companies, some companies allow union stew-
ards on the shop floor time to work a grievance.

Mr. Ross. And would you say, if you know, that there is an ac-
countability of that time that’s being used in the furtherance of
that private concern?

Mr. GILsoON. I think the company is going to exact a cost for that
across the table if it’s hurting productivity.

Mr. Ross. Precisely. And so when we have a collective bargaining
opportunity, how does it begin? What evidence is used by the
unions to say this is how much we need in official time? Can you
say, Mr. Gilson? Or how that process works.

Mr. GILSON. I'm sitting at the bargaining table right now with
a couple of agencies as their chief negotiator, and I've done this my
whole career. What the unions—what the unions put on the table
is a proposal, and what happens eventually is trade-offs are made.

I hesitate to say this, but I believe it’s true. I have yet to see a
Federal sector union take a—anything less than a union institu-
tional benefit over an employee benefit in negotiations. So what
happens is, if an agency wants to accomplish something, it often
trades the union benefit to get something done.

Mr. Ross. Got you.

Mr. GILSON. I've seen this happen over and over again. And
that’s how unions have managed to leverage the amount of official
time and other costs that the agencies pay, is the agencies want
to accomplish things—by the way, in this city, to get a space move
done within the beltway, I've known agencies to take 6, 7, 8 years
in negotiations because the unions don’t want the change to hap-
pen. So they delay, they file complaints, they file unfair labor prac-
tices. Eventually, the agency has to play let’s make a deal if they
want the move to occur at all. All of that costs official time.

Mr. Ross. Thank you, Mr. Gilson. My time has expired.

Mr. HicE. I thank the gentleman.

We will take some time for a few more questions if any members
have any further.

Let me ask you this: There are hundreds of employees making
over $100,000 a year, and theyre involved with official time. The
Department of Veterans Affairs, for example, 472 employees, 100
percent official time. What does this do for an agency when you
have this many people not doing the job they were hired to do?

Mr. Kovacs. Well, I would assume that it makes it more difficult
to achieve the agency mission when you don’t have—when you
have that many employees who, you know, don’t perform any agen-
cy activity. And I think this is one of the things where official time
is supposed to be given if it’s reasonable and necessary and in the
public interest. And I'm not sure how an employee who never does
their regularly assigned duties can achieve the public interest.

Mr. Hice. Mr. Gilson?

Mr. GILsON. What I've seen in my career is agency leadership
sometimes says to the line supervisor don’t mess with the union of-
ficial. We don’t want to hear the noise. Keep the noise down, num-
ber one. Number two is that supervisors and managers would rath-
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er have someone who wants to cause them problems away from the
job. So what do they do? Other employees cover. If they can hire
somebody, they try.

There’s an expression in the business that I'm in, he’s not heavy,
he’s my colleague, which a lot of people apply to in situations of
100 percent official time, especially in places where the union is
less than 20 percent of the people pay dues, which is very common
in the Federal service, less than one in five employees pays dues.

Mr. HicE. Just out of curiosity, I mentioned the Department of
Veterans Affairs, and we’ve got a host of other agencies, but the
VA seems to have a large number, 100 percent on official time. Do
any of you have any information regarding other agencies where
there seems to be an unusually high number of individuals on 100
percent?

Mr. GILSON. I think that there’s quite a number in HHS, Social
Security, and the other HHS agencies. I think in the Bureau of
Prisons, there’s a number—wherever the union activity is great. In
Department of Agriculture’s Food Safety and Inspection Service. In
places where you see a lot of grievances, a lot of unfair labor prac-
tices filed, you see people with 100 percent.

In addition, Mr. Congressman, the most highly paid Federal em-
ployees are in FDIC, the Federal Deposit Insurance Corporation;
the Securities and Exchange Commission; National Credit Union
Administration; and the Comptroller of the Currency. Those folks,
when you say $100,000, some of those people in those agencies are
make $200,000 a year.

Mr. Hick. Right.

Mr. GILSON. The other thing that you may not know is that those
agencies bargain pay without a specific authorization from the Con-
gress to do so.

Mr. Hice. Okay. Several months ago, in fact, in January, I joined
with Chairman Gowdy and Chairman Meadows and others writing
a letter trying to request information from various agencies on offi-
cial time. It took months and months and months, over 5 months,
and then when we finally got a response, it was so difficult to com-
pile. Staff worked countless hours trying to get all that information
in such a way that it could even be remotely understandable. And
we're still going through it.

Do any agencies really keep track of official time usage, to your
knowledge?

Mr. GILSON. Some agencies have, as part of the time and attend-
ance system, the employees go into their computer and put their
hours in. If you’re a union steward or official, one of the blocks is
official time.

Mr. HickE. And do we know, for those that use official time, what
they are using it for? And I'm not talking about collective bar-
gaining, all that kind of stuff that we know they’re supposed to be
using. What other activities are utilized during that time?

Mr. GILSON. The Federal Labor Relations Authority has, gen-
erally, over its case law years made it an unfair labor practice in
many cases for an agency to inquire what the union is using the
official time for.

Mr. HicE. So the agency doesn’t even know?

Mr. GILSON. Oh, no clue, in many cases.
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Mr. Hice. Okay. All right. I thank the gentleman.

The gentleman recognizes Mr. Connolly for 5 minutes.

Mr. ConNoOLLY. Thank you, Mr. Chairman.

Mr. Gilson, you talked about representing agencies on one side
of the table and the unions are on the other side. Is that correct?

Mr. GILSON. Yes, sir.

Mr. CoNNOLLY. Is that what you do for a living?

Mr. GILSON. Yes, sir. Well, not for a living. I'm retired. I do it
part time.

Mr. CoNNOLLY. All right. But have you ever been hired by a
union to represent them?

Mr. GILSON. No, sir.

Mr. CONNOLLY. Ah, okay.

Mr. GiLsoN. However, I was a high school teacher union rep-
resentative for 6 years before I became a Federal employee.

Mr. CoNNOLLY. Good for you. Some of my best friends are union
members.

So we have a hearing here with a very partisan memo that was
not cleared on our side that’s filled with factual errors and mis-
representations. We have Mr. Kovacs who has an idealogical point
of view about unions and what they ought to be doing, which is ap-
parently very little. Even saying, just now, well, people are doing
work they weren’t hired to do, meaning official time. And yet when
I check the law, official time is actually—I mean, it is actually pro-
tected by the law. Not like they’re doing something wrong.

Mr. Gilson makes a point I do concede and I think is valuable,
that it has to be captured accurately. There has to be transparency.
We've got to know how much time. But that’s not really what this
hearing is about.

This hearing is about attacking unions, and we heard it from our
chairman, whom I respect. He don’t like the fact that they give
money to the Democrats. And he doesn’t like the fact that they're
active. And we’re going to have a hearing where we don’t acknowl-
edge any possible benefit from official time. And that disturbs me
because that’s not an intellectually honest enterprise. That’s some-
thing else. That’s union bashing, and we’re apparently willing to
distort facts and make assertions irrespective of the fact of the law
Mr. West cited, which passed overwhelmingly.

Mr. West, am I correct that contrary to sort of the image we’re
kind of allowing here in this hearing, that we got out of control
union members who are running around doing things they
shouldn’t be doing and calling it official time? In every agency is
there not an agreement that circumscribes official time?

Mr. WEST. There are agreements. Supervisors have to approve
the use of official time, so presumably, if these individuals were en-
gaging in abhorrent acts, the supervisor would not be approving it.
There are a number of good uses of the union time. We’ve recently
seen a big increase in sexual harassment claims. That’s something
that employees are subject to and often need assistance in drafting
those types of grievances. Unions often are the first line of defense
for those individuals.

Mr. CONNOLLY. Is there also sort of informal troubleshooting that
those people engage in so that it doesn’t even get to the official
grievance stage?
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Mr. WEST. There certainly are preliminary efforts to resolve dis-
putes that take place in the workplace.

Mr. CoNNOLLY. And might that be something management might
actually welcome?

Mr. WEST. Management should welcome that because that would
improve the operations of the agency.

Mr. CONNOLLY. And make the manager’s life a little easier?

Mr. WEST. Exactly. And, of course, there are lots of efforts to re-
organize, to introduce new administrative processes, there are new
technologies coming to the workplace, all of which I applaud. Some-
times management needs help from union officials to get those
things adopted.

Mr. CONNOLLY. And, you know, Mr. Gilson talks about manage-
ment just throwing in the towel sometimes saying just appease
them because it’s easier than fighting. And I can see that. By the
way, that happens in the private sector too with workforce.

But what about that, Mr. West, is that something that we ought
to be concerned about that management just—my words, not Mr.
Gilson’s, you know, allowing unions to run amuck and kind of run
the agency instead of the other way around?

Mr. WEST. Well, there should be cooperation between labor and
management, and if that doesn’t happen, we need to look at why
that is not happening. But in a time period where I think all of us
want the Federal Government to do a better job, we all want agen-
cies to function much better, we need ways for employees to be able
to communicate to management what is taking place.

Mr. CONNOLLY. And so another way of putting that might be
labor management relations are kind of an important part of man-
aging an agency toward its mission and its effectiveness. Some-
times it’s done well, sometimes it’s not in the public and the pri-
vate sector. But the idea that there’s a labor management dynamic
that has to be addressed is not a new concept, is it?

Mr. WEST. It is not a new concept.

Mr. CoNNOLLY. I thank you, Mr. West.

And thank you, Mr. Chairman, for a second round.

Mr. Hick. I thank the gentleman.

And we’ll now recognize Chairman Meadows, and we’ll be lenient
on time since you missed the first round. If you have some extra
questions, you're welcome to.

Mr. MEaDOWS. Well, thank you, Mr. Chairman.

Mr. West, let me come directly to you because in your opening
testimony, I was listening very closely, you would agree that we
have no idea whether official time has increased or decreased. Is
that correct?

Mr. WEST. That’s correct.

Mr. MEADOWS. All right. And so—but you think official time is
a good thing?

Mr. WEST. Yes.

Mr. MEADOWS. And so if official time is a good thing and we don’t
know whether we have more or less of it, do you not see that that’s
a?problem? Because if it’s a good thing, shouldn’t we have more of
it?

Mr. WEST. I'd like to see better data that actually captures both
costs and benefits.
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Mr. MEADOWS. Okay. Because you have someone here who actu-
ally had the head of a union working with me in a previous career,
and I can tell you that the relationship was extremely good because
official time—I recognize the law and the contractual reason for of-
ficial time.

Here’s where I have a problem. When you have so many people
on 100 percent official time, your statement you just made to the
ranking member from Virginia about, well, they’re supposed to
check in with their supervisor, if they’re on 100 percent official
time, they don’t have to check in. Would you agree with that?

Mr. WEST. No. The statute says that official time has to be ap-
proved by the supervisor.

Mr. MEADOWS. Okay. So let me ask it a different way. Listen, I
know the answer to the question, so I'll ask it a different way.
Those people, individuals that are on 100 percent official time, do
you believe that they have the same accountability that someone
who may be on 25 percent official time to their supervisors?

b Mr. WEsT. If their supervisor has approved it, the answer would
e yes.

Mr. MEADOWS. They have the same accountability?

Mr. WEST. Yes.

Mr. MEADOWS. And what quantifiable data do you have to back
up that claim, Mr. West? Do you have anything from Brookings
that would prove that? Because I would venture to say you do not.
So what do you have? I'll look at the numbers. What do you have
to back that up?

Mr. WEST. I mean, my sense is if someone is working 100 per-
cent

Mr. MEADOWS. I’'m not asking for your sense. I'm asking for real
data to back up your claim.

Mr. WEST. We've done a lot of research through our public man-
agement center. I spent 40 years kind of looking at governance
questions. We do a lot of work on Federal agencies and how to im-
prove their performance, and if supervisors are approving this

Mr. MEADOWS. Good, so you spent 40 years. Do you have any
quantifiable data to suggest that someone who’s on 100 percent of-
ficial time has the same accountability to their management as
someone that is on partial official time?

Mr. WEST. If they're helping their colleagues file grievances, re-
solve disputes, communicate with management, there’s account-
ability there.

Mr. MEADOWS. You answered a great question I didn’t ask. I
asked, do you have any quantifiable data to support that hypoth-
esis, Mr. West? After 40 years, do you have any data to support
it?

Mr. WEST. I'm just giving you the benefits of my research and
case studies that we have undertaken——

Mr. MEADOWS. So yes or no, do you have quantifiable data?

Mr. WEST. Based on our research, we think the answer to that
is that there is evidence in support of that.

Mr. MEADOWS. All right. So the quantifiable data, we’ll give you
30 d;lys to get to this committee if you've got it. Is that enough
time?

Mr. WEST. Yes.
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Mr. MEADOWS. All right. And so you’re going to commit to get
quantifiable data on that question.

Mr. WEST. I will give you the benefit of my impressions, yes.

Mr. MEAaADOWS. That’s not what I'm asking for. We already have
your impression. You're an expert witness. Youre here. What I'm
looking for is data.

Here’s my problem. I'm willing to go with the ranking member
on acknowledging that we have to have official time. Even there
are some who probably ought to have 100 percent official time if
indeed they’re the head of this and they’re doing—but at the same
time, we have to have some kind of matrix to figure out who is
being accountable and who is not, because according to your testi-
mony, it’s a good thing, and we need to understand when it’s a
good thing and when it’s not. Wouldn’t you agree?

Mr. WEST. Yes, I would agree with that.

Mr. MEADOWS. Okay. So if we have to make that determination,
I have a real concern that we have people that they don’t have to
check in with their management. I'm on 100 percent official time.
In fact, as a supervisor, I wouldn’t expect them to be around if they
were on 100 percent. I wouldn’t ask them to do any work on behalf
of the taxpayer if they’re 100 percent.

Do you see how that accountability may not be the same as
someone who was only there part time?

Mr. WEST. All T know is the statute still requires supervisor ap-
proval even if somebody is working 100 percent on official time.

Mr. MEADOWS. All right. Do you—in your 40 years of experience,
have you ever seen anybody who did not get supervisor approval?

Mr. WEST. I don’t know the answer to that question.

Mr. MEADOWS. So you've not seen anybody ever—and you've
studied this, and you’ve never seen anybody not get supervisory ap-
proval in 40 years. That’s your sworn testimony here today?

Mr. WEST. I don’t know the answer to that question.

Mr. MEADOWS. Well, either you know or you don’t. I mean—so
you've not seen anybody?

Mr. WEST. I can’t answer that question.

Mr. MEADOWS. Mr. Gilson, have you seen anybody, ever?

Mr. GILSON. Over and over and over again.

Mr. MEADOWS. Okay. Mr. Kovacs, in your experience, have you
seen that the accountability at some times is less than robust?

Mr. KovAcs. Yeah. I mean, 2009 National Labor Relations Board
Inspector General report showed that consistently supervisors did
not approve of official time.

Mr. MEADOWS. Okay. But you weren’t aware of that report, Mr.
West. Is that correct?

Mr. WEST. Which report?

Mr. Kovacs. The 2009 inspector general report from the Na-
tional Labor Relations Board.

Mr. WEST. I’'ve not seen that report.

Mr. MEADOWS. But you study it and youre an expert. You
weren’t aware of that?

Mr. WEST. I’'ve not seen that report, no.

Mr. MEADOWS. I didn’t ask you if you've seen it. Were you aware
of it? That’s a different question.

Mr. WEST. I'm aware the inspector general does lots of reports.



50

Mr. MEADOWS. All right. Mr. Chairman, I can see that this line
of questioning is not producing any real results for me or Mr. West,
so I'll yield back.

Mr. Hick. I thank the gentleman.

Are there any other questions?

Mr. ConNOLLY. Mr. Chairman, I would just say, in the spirit of
what’s good for the goose is good for the gander, if we’re going to
insist that Mr. West provide data in support of official time, I'd cer-
tainly like to see data to corroborate Mr. Gilson’s anecdotal obser-
vation that over and over and over again he has witnessed——

Mr. MEADOWS. Yeah. I have no objection to that.

Mr. ConNoOLLY. I thank my friend.

Mr. MEADOWS. And am I the goose or the gander?

No. I'm kidding.

Mr. HicE. We may want to end there.

I want to thank the witnesses for joining us today. We appreciate
you taking time. And the members who remained as well, thank
you very much.

The hearing record will remain open for 2 weeks for any member
to submit a written opening statement or questions for the record.

If there’s no further business, without objection, the sub-
committee stands adjourned.

[Whereupon, at 11:48 a.m., the subcommittee was adjourned.]
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May 24, 2018
MEMORANDUM
TO: Chairman Meadows
FROM: Majority Staff

SUBJECT: Federal Labor Union Use of Official Time in Fiscal Year 2017

The House Committee on Oversight and Government Reform and the Senate Committee
on Homeland Security and Government Affairs jointly obtained data from 23 agencies related to
the use of official time. The data show nearly one thousand employees of the federal government
spend at least half of their working hours as union representatives. Hundreds of these employees
receive compensation in excess of $100,000 per year. Dentists at the Department of Veterans
Affairs, air traffic controllers at the Department of Transportation, and tax examiners at the
Department of the Treasury are being paid for work they were not hired to do without doing the
work they were hired to do.

Background

On January 9, 2018, the House Committee on Oversight and Government Reform and the
Senate Committee on Homeland Security and Governmental Affairs sent letters to 24 agencies
requesting information on the use of federal labor union “official time™ in fiscal years 2016 and
2017." Official time is paid time off for federal employees to represent a union or its bargaining
unit employees during work hours in licu of regular duties. Official time is permitted under the
Civil Service Reform Act of 19782

While on official time, labor union employees may participate in a host of activities,
including collective bargaining negotiations, union business meetings, communications with
members, contracting for goods and services, and business before the Federal Labor Relations
Authority.? Labor union employees may also be granted additional official time that is
“reasonable, necessary, and in the public interest.™ The federal government compensates
employees on official time at their regular salaries and benefits.’

' See e.g. Letter from Ron Johnson, Chairman, S. Comm. on Homeland Sec. & Governmental Affairs; Trey Gowdy,
Chairman, H. Comm. on Oversight & Gov’t Reform; Rand Paul, Chairman, Subcomm. on Fed. Spending Oversight
Ops., S. Comm. on Homeland Sec. & Governmental Affairs; Mark Meadows, Chairman, Subcomm. on Gov. Ops.,
H. Comm. on Oversight & Gov’t Reform; Dennis Ross, Member, H. Comm. on Oversight & Gov't Reform; and
Jody Hice, Member, H. Comm. on Oversight & Gov't Reform, to R. Alexander Acosta, Sec’y, Dep’t of Labor (Jan,
9, 2018).

% Pub. L. No. 95-454 (1978).

*5U.S.C. § 713 1(a), (b), and (c). See also 38 FLRA 1366 (Jan. 8, 1991).

45 U.8.C. § T131(d).

* OFFICE OF PERSONNEL MGMT., OFFICIAL TIME USAGE IN THE FED. GOV'T FISCAL YEAR 2016 1 (April 2018)
[hereinafter “OPM FY 2016 Official Time Report™}.

1{Page
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The amount of official time available at each agency and the number of employees who
may use it are subject to collective bargaining between the agency and the union, meaning both
data points vary from agency to agency. Some collective bargaining agreements allow certain
labor union employees to spend 100 percent of their time on official time.® These employees are
subsidized by American taxpayer dollars, but do not have to do their regularly assigned work.

Some scholars have documented problems with official time in the past, such as costs
associated with loss of employee services.” They also argue official time amounts to a significant
and inappropriate government subsidy for union internal activity such as labor relations training
for union representatives, and a government subsidy for union political activities.® Official time
can also incentivize unions to file frivolous grievances.” Official time undoubtedly contributes to
the steady increase in frivolous appeals before administrative tribunals, including the Merit
Systems Protection Board (MSPB).!® For example, in fiscal year 2013, MSPB received more
than 33,500 furlough appeals, resulting in a workload five times the normal. Despite this effort,
MSPB found merit in fewer than 100 of these filings.!!

The Administration has advocated for changes in labor relationships, including official
time. The President’s Fiscal Year 2019 budget states federal labor union activities consume
considerable management time and taxpayer resources, reducing efticiency, effectiveness, cost
of operations, and employee accountability and performance.' In testimony before the
Committee, Director of the Office of Personnel Management (OPM) Dr. Jeff Pon argued official
time is a problem at certain agencies and needs to be reexamined.’?

Official Time Oversight Request — Key Findings

The January 9, 2018 letter requested the names, positions, salaries, and bonuses for each
federal employee who used official time in fiscal years 2016 and 2017.'* The Committees also
asked for information on the extent to which each employee served in an official time capacity.
Due to the lack of consistency in data provided by the agencies, it is difficult to draw specific

6 See e.g. Letter from Katherine B. McGuire, Assistant Sec’y of Labor, Dep’t of Labor, to Trey Gowdy, Chairman,
H. Comm. on Oversight & Gov't Reform (Apr. 17, 2018).

T Official Time: Good Value for the Taxpayer?: Hearing Before the Subcomm. on Fed. Workforce, U.S. Postal Serv.
& Labor Policy, H Comm. on Oversight & Gov't Reform 112" Cong. {June 1, 2011) (written statement of F.
Vincent Vernuccio, Labor Policy Counsel, Competitive Enterprise Institute).

% 1d. See also THE HERITAGE FOUNDATION, WEBMEMO NO. 3447, WHO PAYS FOR “OFFICIAL TIME” & WHY
AMERICANS SHOULD BE CONCERNED (Jan. 12, 2012) [hereinafter “The Heritage Foundation WebMemo™].

° The Heritage Foundation WebMemo supra note 8.

¥ Lisa Rein, Unions rally federal employees to appeal furloughs, WASH. POST (July 22, 2013),
Bttps://www.washingtonpost.com/politics/unions-rally-federal-employees-to-appeal-furlough/2013/07/22/fd72097e-
f079-11e2-9008-61e94a7ea20d_story.htmi?noredirect=on&utm_term=.d1cc1867b0d7.

W Letter from Mark A. Robbins, Vice Chairman, Merit Systems Protection Board, to Trey Gowdy, Chairman. H.
Comm. on Oversight & Gov’t Reform (Apr. 26, 2018).

2 AN AMERICAN BUDGET: BUDGET OF THE U.S. GOV’TFY 2019, ANALYTICAL PERSPECTIVES, STRENGTHENING THE
FED. WORKFORCE 73-74 (2018).

13 Workforce for the 21° Century: Examining the President’s Management Agenda: Hearing Before the H. Comm.
on Oversight & Gov't Reform 115* Cong. (May 16, 2018) (testimony of Dr. Jeff Pon, Dir., Office of Personnel
Mgmt.).

'* In February 2016, the Committees requested official time data for fiscal years 2014 and 2015.

2|Page
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conclusions. However, the data reveals trends with respect to official time use across
government. Government-wide and agency-specific findings follow.

Government-wide Trends

1. Agencies lack a simple, consistent system for recording official time.

Only one of the 24 agencies produced the information requested by the January 22
deadline. Most agencies did not provide responses until weeks or months after the deadline. The
latest agency submission was received on May 11, 2018, more than three months past the
deadline.'® The inability to collect and provide this information to the Committee in a timely
manner demonstrates the fact that agencies are not tracking or consistently collecting official
time data.

Agencies submitted inconsistent data sets. Some agency submissions were missing data
on awards and bonuses, while others had conflicting definitions of “full-time” official time. Due
to the lack of data consistency, majority staff extrapolated full-time figures to allow for
comparisons between agencies.

In cases where data was lacking, for example, majority staff estimated salaries based on
average grade and step, converted hourly wages to full salaries, and converted time-off awards to
monetary awards. Majority staff also relied on agencies to define “full-time.” Some agencies
interpreted an employee as being on “full-time” official time when the employee spent greater
than 50 percent of his or her time in such status, while other agencies interpreted it to mean 100
percent of time spent on official time status.

2. The Committee received responses on Fiscal Year 2017 Official Time use from 24 agencies
representing 840,174 bargaining unit employees.

For fiscal year 2017, twenty three agencies reported 12,508 employees used official time
in some capacity. Of those, 981 spent between half and all of their workday on official time.'®

The agency with the greatest number of employees on any amount of official time was
the Department of Transportation (2,606).

The agency with the greatest number of employees on 50 percent or greater official time
was the Department of Veterans Affairs (472).

15 See e.g. Letter from Stephen E. Boyd, Assistant Attorney Gen., Dep’t of Justice, to Trey Gowdy, Chairman, H.
Comm. on Oversight & Gov’t Reform (May 11, 2018).

!¢ The information received from the Department of Justice has not been incorporated into this memorandum. The
information was received on May 11, but it did not come in a format conducive to analysis. In addition, the
Department of Defense submitted only a partial response on April 30. The Department indicates it will continue
providing productions on a rolling basis,

3fPage
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There were 221 employees across the government spending at least half of their time on
official time while getting paid over $100,000 by the federal government. The agency with the
greatest number of such employees was the Department of Veterans Affairs (61).

The official time data for Fiscal Year 2017 shows the total compensation of all federal
employees using any official time was $1 billion."””

Total compensation for Department of Transportation employees on any amount of
official time was $292 million. The Department of Veterans Affairs had the highest total
compensation of employees on 50 percent or more official time, these employees earned a
combined $32 million.

Union officials on 100 percent official time may qualify for honorary, informal, and non-
performance-based awards.

Further, some older collective bargaining agreements have historically allowed union
officials on 100 percent official time to receive performance-based awards.'®

There were 102 employees on 50 percent or more official time who received an award in
fiscal year 2017. The largest bonus was given to an employee at the Department of Homeland
Security, who received $11,000.

Agency-Specific Findings

Department of Veterans Affairs’

The Department of Veterans Affairs reported 472 employees were on 100 percent official time,
which means these employees did not perform the job for which they were hired. This includes a
social worker and a pharmacist making nearly $150,000 each and a nurse anesthetist and dentist
making over $190,000 each in fiscal year 2017,

Department of Transportation®”

All 21 employees working exclusively on official time at the Department of Transportation made
over $100,000 in fiscal year 2017, topping out at $187,000. This includes nine air traffic
controllers, five transportation specialists, two general engineers, and an employee hired for
aviation safety.

' This does not mean the total compensation cost to the federal government was $1 billion for official time. This
figure includes all employees using any official time.

% Email from staff at Dep’t of Agric., to majority staff, H. Comm. on Oversight & Gov't Reform (May 16, 2018,
1111 am.) (on file with the Committee). See e.g. 48 FLRA 357 (Aug. 20, 1993).

'® Letter from Robert L. Wilkie, Acting Sec’y, Dep’t of Veterans Affairs, to Trey Gowdy, Chairman, H. Comm. on
Oversight & Gov't Reform (Apr. 13, 2018).

2 Letter from Keith Nelson, Assistant Sec’y for Admin., Dep’t of Transp., to Trey Gowdy, Chairman, H. Comm. on
Oversight & Gov’t Reform (Apr. 17, 2018).
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Department of the Treasury?’

At the Department of the Treasury, “full-time” is defined differently depending on the Burcau,
which highlights the challenges of accurately reporting official time statistics. Treasury identified
58 contract representatives, 33 revenue agents, 28 revenue officers, and 23 tax examiners as
being on full-time official time. In fiscal year 2017, 1,471 Internal Revenue Service employees
were on official time (185 of which conducted union work full time). Average, annualized salary
costs (non-benefit) of these employees totaled $61.1 miltion ($13.9 million for full time; $47.2
million for part time).?

Analysis of the Office of Personnel Management Official Time Report

OPM releases a periodic estimate of official time usage. On May 17, 2018 OPM released
the official time data for fiscal year 2016.%* The OPM report provides data on the amount of
official time hours used at cach agency, in contrast to the data the Committee received looking at
the number of employees on official time at each agency. The OPM report also looks at total
salary costs for employees on official time, in addition to the ways in which employees on
official time use that time.

The OPM report found federal employees “spent a total of 3,633,290 hours performing
representational duties on official time [in fiscal year 2016}, an increase of 4.76 percent
compared to [fiscal year] 2014.7%* In comparison, the number of bargaining unit employees
increased just 1.7 percent.”” *Government-wide, the number of official time hours used per
bargaining unit employee on representational matters increased from 2.88 hours in [fiscal year]
2014 to 2.97 hours during [fiscal year] 2016.72% From 2010 to 20186, the rate of official time
usage increased 13 percent.?’

According to the OPM report, there are four main activities employees perform on behalf
of the union, For fiscal year 2016, staff have calculated and included the percent of total official
time for each of these main activity areas.”®

¢ Term Negotiations (6 percent) — preparing and negotiating collective bargaining
agreements

+ Mid-Term Negotiations (3 percent) — bargaining over issues raised during the term of
the agreement

o Dispute Resolution (15 percent) — processing grievances and processing appeals of
bargaining unit employees to administrative agencies®

! Letter from Drew Maloney, Assistant Sec’y for Legis. Affairs, Dep't of the Treasury, to Trey Gowdy, Chairman,
H. Comm. on Oversight & Gov't Reform (Feb. 13, 2018).

2.

2 OPM FY 2016 Official Time Report supra note 5.

Mid., at 5.

»1d.

®1d at17.

7 id at 5.

B Jd. at Appendix A, 1, 8,

¥ E.g. appearing before the Merit Systems Protection Board, the Federal Labor Relations Authority, Equal
Employment Opportunity Commission, and, as necessary, to the courts.
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¢ General Labor-Management Relations (75 percent) — everything else, including
meetings between labor and management officials to discuss general conditions of
employment and union participation in formal meetings and investigative interviews

General Issues with Reliability of Current Official Time Data

Reporting mechanisms on the use of official time are not consistent between agencies
and, at some agencies, do not exist. The lack of good data makes it difficult to compile complete
data sets and evaluate and compare agencies’ use of official time.*

The Government Accountability Office found the Department of Veterans Affairs
“cannot accurately track the amount of work time employees spend on union representational
activities, referred to as official time, agency-wide because it does not have a standardized way
for its facilities to record and calculate official time.”!

In addition, GAO said the amount, type, accuracy, and timeliness of available official
time data makes it challenging to ensure appropriate congressional oversight.>? Further, other
experts have said there is a lack of management oversight and the need for better recording
hamper efforts to track the use of official time.>

Because of the reporting issues and lack of good data the true costs associated with
official time are unknown. The OPM estimates that total payroll costs for fiscal year 2016 were
$177.2 million.* This estimate does not include other costs such as use of government property
and travel for those using official time. Bob Gilson, an expert who has spent years negotiating
collective bargaining agreements on behalf of federal agencies, has posited that official time is
“laughably” under-reported in the federal government.’

3% For a summary of some of the problems, see: COMPETITIVE ENTERPRISE INSTITUTE, ONPOINT REPORT NO, 226, IT
IS TIME TO END OFFICIAL TIME 2-5 (April 19, 2017) [hereinafter “Competitive Enterprise Institute Report™].

3 GOV’'T ACCOUNTABILITY OFFICE, GAO-17-105, VA COULD BETTER TRACK THE AMOUNT OF OFFICIAL TIME USED
BY EMPLOYEES 1 (Jan. 24, 2017)

2 GOV’T ACCOUNTABILITY OFFICE, GAO-15-9, LABOR RELATIONS ACTIVITIES: ACTIONS NEEDED TO IMPROVE
TRACKING & REPORTING OF THE USE & COST OF OFFICIAL TIME 30 (Oct. 2014).

¥ Competitive Enterprise Institute Report supra note 30.

3 OPM FY 2016 Official Time Report supra note 5, at 13,

% Bob Gilson, OPM's Official Time Report: Some Wonderfully Amazing Numbers, FEDSMITH (April 2, 2017),
hitps://www.fedsmith.com/2017/04/02/opms-official-time-report-wonderfully-amazing-numbers/.
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Introduction

The Federal Government’s labor-management relations program has evolved from a 1962
Executive Order granting limited collective bargaining rights to formal collective bargaining
rights established by statute. Title VII of the Civil Service Reform Act (CSRA) of 1978, also
known as the Federal Service Labor-Management Relations Statute (Statute), codified in Chapter
71 of Title 5 of the United States Code (U.S.C.), has served as the foundation for labor-
management relations in the Federal Government since it became effective.

Official Time

The Statute! establishes the collective bargaining system in the Federal Government. The
Statute further specifies that its provisions should be interpreted “in a manner consistent with the
requirements of an effective and efficient Government.”? In any case, some provisions of the
Statute result in considerable costs to the Government and taxpayers, such as matters involving
official time, without any comprehensive evidence that these provisions support an effective and
efficient Government in all instances.

“Official time,” as authorized by 5 U.S.C. § 7131, is paid time spent by Federal employees
performing representational work for a bargaining unit in lieu of their regularly assigned work.
In other words, official time is treated as work time, thus is funded by the American taxpayers.
The Federal Labor Relations Authority (FLRA or Authority) has stated:

“[o]fficial time is a type of time, distinct from regular duty time, in which an employee’s
activities are not directed by the agency but for which an employee is nevertheless
entitled to compensation from the agency. In this connection, the Authority has
explained that both official time and regular duty time — unlike non-duty time such as
periods of leave — “shall be considered hours of work.” Additionally, the U.S. Supreme
Court explained that “Congress used the term ‘official time’ [in § 7131 of the Statute] to
mean ‘paid time.”” Applying the Court’s reasoning, the Authority has explained that an
employee “on official time under [§] 7131 is permitted to engage in particular activities,
designated by the Statute, during the time when the employee would otherwise be in a
duty status” because “[t]he purpose of official time is to permit employees to engage in
these activities without loss of pay or leave.” And the Authority has found that official
time “is time [that] counts toward the fulfillment of an employee’s basic work
requirement.”?

The Statute discusses official time in four sections. First, section 713 1(a) discusses official time
in the context of collective bargaining agreement negotiations:

[alny employee representing an exclusive representative in the negotiation of a collective
bargaining agreement under this chapter shall be authorized official time for such

"5 U.S.C. Chapter 71.
15 U.8.C. § 7101(b).
368 FLRA 846 (August 26, 2015)
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purposes, including attendance at impasse proceeding, during the time the employee
otherwise would be in a duty status. The number of employees for whom official time is
authorized under this subsection shall not exceed the number of individuals designated as
representing the agency for such purposes.

Second, the Statute excludes the use of official time for activities that constitute internal union
business which inciudes solicitation of membership, elections of labor organization officials, and
collection of dues.*

The FLRA has interpreted this subsection narrowly to prohibit only activities “related solely to
the institutional structure of the union.” Thus, labor organizations may use official time relating
to the union as an organization and pertaining to the operation of that organization, such as union
business meetings, communication with members, contracting for goods and services, payment
of bills, and other similar and associated activities.® For example, preparation of externally
required reports is not an activity “solely related to the institutional structure of a labor
organization and, thus, is not ... related to the internal business of a labor organization within the
meaning of 7131(b).””

Third, section 7131(c) discusses when official time shall be authorized for proceedings before
the FLRA, stating, “Except as provided in subsection (a) of this section, the Authority shall
determine whether any employee participating for, or on behalf of, a labor organization in any
phase of proceedings before the Authority shall be authorized official time for such purpose
during the time the employee otherwise would be in a duty status.”

Finally, section 7131(d) sets forth the general provisions governing all other requests for official
time:

Except as provided in the preceding subsections of this section — (1) any employee
representing an exclusive representative, or (2) in connection with any other matter
covered by this chapter, any employee in an appropriate unit represented by an exclusive
representative, shall be granted official time in any amount the agency and the exclusive
representative involved agree to be reasonable, necessary, and in the public interest.

This final category of official time generates the largest amount of official time use. The
question of what constitutes what is “reasonable, necessary, and in the public interest” has been
interpreted by the FLRA to include, but not limited to official time for:

= Lobbying Congress concerning pending or desired legislation affecting bargaining unit
employees (e.g. bills on Federal pay and benefits, etc.);®

» Representing employees being disciplined or in grievances against Federal agencies;

» Participating in labor-management workgroups;

*See 5 U.S.C. § 7131(b).

¥ 2 FLRA 4 (October 9, 1979)

¢ 38 FLRA 1366 (January 8, 1991)
7 Toid

861 FLRA 209 (August 31, 2005)
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s Allowing certain employees to spend 100 percent of their time handling union
representation functions while being paid by Federal agencies;’® and

« Establishing “banks” of paid duty time union representatives can draw upon for any
representational matter permitted under the law.

Appropriate Use and Tracking of Official Time

Labor and management have a shared responsibility to ensure that official time is authorized and
used appropriately. Labor and management must develop sensible arrangements for official time
that respect the Statute’s goal of promoting collective bargaining but honor the Statute’s
command that its provisions be interpreted to promote an effective and efficient government.
Labor and management should also ensure that appropriate recordkeeping mechanisms are
utilized for tracking and recording official time.

In any case, generally speaking, Federal law does not require agencies to track official time
expenditures or provide agencies with uniform recordkeeping standards for official time.'°

While there is no uniform Governmentwide requirement concerning the degree and specificity of
records kept for this purpose, the U.S. Office of Personnel Management (OPM) provides
guidance'! to agencies to record official time by using the following categories: (1) Term
Negotiations; (2) Mid-Term Negotiations; (3) Dispute Resolution; and (4) General Labor-
Management Relations. (See Appendix A). Ultimately, how official time is authorized,
monitored, and tracked is subject to collective bargaining at the level of recognition in each
agency resulting in various practices on official time internal controls across the Executive
Branch.

In 2014, the Government Accountability Office (GAO) issued a report concerning the tracking
and reporting of the use and cost of official time across the Federal Government.’> GAO
highlighted concerns about the amount, type, accuracy, and timeliness of information available
on official time to help ensure an appropriate level of congressional oversight. Specifically,
GAO noted it is important that sufficient controls, processes, and guidance are in place for
reporting and monitoring to provide reasonable assurance that official time:

is used as intended;

is consistent with the Statute and applicable agency policies and procedures;
enables congressional oversight;

informs management and labor decision making; and

provides public transparency.

e o » o @

 AFGE, Council of Locals 214 v. FLRA, 798 F.2d 1525 (D.C. Cir. 1986)
' The House Committee on Appropriations’ Conference Committee Report 105-205 (July 25, 1997) requires the
Social Security Administration to submit annually certain information on official time and other matters related to
labor union activities. See https://www.gpo.gov/fdsys/pke/CRPT-105hrpt205/html/CRPT-105hrpt205 him.
! Since OPM does not have statutory authority to regulate matters under 5 U.S.C. Chapter 71, OPM provides
guidance and assistance to agencies that have responsibility for administering their labor relations programs.
2 Labor Relations Activities: Actions Needed to Improve Tracking and Reporting of the Use and Cost of Official
Time, GAO-15-9 (October 2014). See htips://www.gao.gov/products/GAQ-15-9.

3




63

GAO stated that since agencies are most often managing the use of official time using an
approach that doesn’t specify the number of official time hours to be granted, they could be at
greater risk of abuse. GAO further stated that the risk may increase within agencies with
multiple collective bargaining agreements at the department, component and operating
administration levels that have differences in how official time is managed. Finally, GAO stated
that agencies may need to implement additional actions to monitor the use of official time to help
mitigate the risk of abuse.

In light of this, GAO recommended that OPM consider whether it would be useful to share
agencies’ practices on monitoring use of official time. GAO also recommended that OPM work
with agencies to identify opportunities to increase efficiency of data collection and reporting of
official time data to OPM. GAO believes that some agencies may benefit from the experiences
of other agencies that use a number of techniques to monitor the use of official time. As a result,
OPM solicited from agencies their practices on monitoring the use of official time. This
information was made available to agencies that participate in the Employee and Labor Relations
Network hosted by OPM. Moving forward, OPM will continue exploring opportunities to
identify useful practices for monitoring and reporting on the use of official time and sharing
these practices with agencies across the government to assist agencies in strengthening internal
controls and increasing transparency and accountability. Ultimately, the goal is to have official
time hours provide value to the taxpayer.

Official Time Statistics for Fiscal Year 2016

In collecting the official time data for this report, OPM gathered data from automated time and
attendance systems via the Enterprise Human Resources Integration (EHRI) system. Agencies
that report official time data via EHRI were asked to verify the official time hours used by
employee representatives within their organizations, and to validate how those hours were used
within the four predefined categories.”® Executive departments and agencies, as well as the U.S.
Government Publishing Office and U.S. Capitol Police, are covered in this report. Non-
appropriated fund instrumentalities described in 5 U.S.C. 2105(c) are not covered in this report.

Each agency that reported official time data electronically received a consolidated report,
encompassing all agency subcomponents, of their official time usage within each of the four
categories. For the Fiscal Year (FY) 2016 official time data call, OPM requested explanations
for the basis of any discrepancies between OPM’s EHRI data and the data reported by an agency.
OPM requested these explanations based on feedback from GAO. In instances where agencies
identified corrections to the data reported to OPM’"s EHRI system, they were asked to indicate
(a) whether the agency is aware of the cause of the discrepancy; (b) what efforts, if any, will be
made to correct the data in the current report; and (¢) what, if anything, will be done to improve

'3 This verification process is designed to improve the accuracy of official time that has been entered into EHRI.
However, OPM has no means of confirming that official time entered by employees working in a representational
capacity is a full and accurate representation of official time actually utilized.
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the quality of data reported to EHRI in the future. Agencies that do not report official time data
via EHRI were asked to submit their official time usage manually for FY 2016.'*

Fiscal Year 2016 Official Time Survey Findings!s

During FY 2016, unions represented 1,224,160 non-Postal Federal civil service bargaining unit
employees, an increase of approximately 1.70 percent or 20,467 bargaining unit employees
compared to FY 2014.'% Agencies reported that bargaining unit employees spent a total of
3,633,290 hours performing representational duties on official time, an increase of 4.76 percent
compared to FY 2014. Governmentwide, the number of official time hours used per bargaining
unit employee on representational matters increased from 2.88 hours in FY 2014 to0 2.97 hours
during FY 2016.

TOTAL OFFICIAL TIME HOURS - FY 2010-2012, 2014, 2016
FY 2010 FY 2011 FY 2012 FY 2014 FY 2016
Total Official Time
Hours 3,096,018 3,395,187 3,439,449 3,468,170 3,633,290
Rate (Hours per
Bargaining Unit
Emplovee per year) 2.61 2.82 2.81 2.88 2.97

Comparison of Hours Reported to Previous Reporting Year

The following table shows the hours reported by agency in FY 2014 and FY 2016, and the
change in percentage between the two fiscal years. The data show wide variations in official
time hours reported among agencies compared to FY 2014, Many of the agencies showing the
widest variation from the previous reporting year, however, have a small number of bargaining
unit employees. Thus, modest numerical changes in reported hours translate into significant
percentage changes for these agencies. Twenty-three agencies (23) reported reductions in the
total number of official time hours used whereas thirty-seven (37) reported increases and two (2)
reported no changes in the total number of official time hours used.

' All 62 of the agencies covered in this report confirmed or updated their official time data.
! The Department of Commerce provided updated official time data for FY 2016 after this report was originaltly
published on May 17, 2018. This included updated total hours for Commerce overall as well as actual salary
information for the U.S. Patent and Trademark Office (USPTO). USPTO actual salary information was added to the
total salary costs for Commerce but is not reflected in the average hourly rate for bargaining unit employees. OPM
made the same assumption for benefits costs for USPTO as we do for other agencies. This report reflects the
corrected data provided by Commerce.
' Numbers do not include employees of non-appropriated fund instrumentalities, but do include employces of the
U.S. Capitol Police (Legislative Branch) and the Government Publishing Office.
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OFFICIAL TIME HOURS - FY 2016 vs. FY 2014

FY 2016 FY 2014 o FY 2016 FY 2614 o,
Department! | official | Official | 7 | DOPARmEM | opiciy official | (70
gency Time Hours | Time Hours 2ng sency Time Hours | Time Hours 8
A with fewer than 1,000 bargaining unit empl
National
Armed Forces Endowment for
Retirement Home 610,00 416,00 46.63% | the Humanities 365.00 461.75 | -20.95%
Commission on National
Civil Rights 0.00 0.00 0.00% | Gallery of Art 1,899.00 1,859.50 2.12%
Commodity '
Futures Trading National Labor
Ce ission 1,632.00 60.50 | 2,597.52% | Relations Board 7.584.50 7,651.66 | -0.88%
Consumer National
Product Safety Mediation
Ce ission 154.00 143.25 7.50% | Board 27.30 0.00 N/A
Corporation for
National and Natjonal
Community Science
Service 61.25 173.00 -64.60% | Foundation 873.50 1,705.50 | -48.78%
Court Services
and Offender National
Supervision Transportation
Agency 860.39 432.25 99.05% | Safety Board 100.25 69.00 | 45.29%
Overseas
Private
Export-Import Investment
Bank 0.00 79.00 N/A | Corporation 124.50 169.00 | -26.33%
Federal Election
Ce ission 6.00 13.00 -53.85% | Peace Corps 250,00 96.00 | 160.42%
Federal Mediation Pension Benefit
and Congiliation Guaranty
Service 10.50 0.00 N/A | Corporation 777.25 719.25 8.06%
Federal Trade
Commission 76.50 89.50 -14.53% | Presidio Trust 84.50 34.00 | 148.53%
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OFFICIAL TIME HOURS ~ FY 2016 vs. FY 2014

Department/ FY 2016 FY 2014 Yo Department/ Fy 20‘16 FY 20‘14 %o
Agency Official Official Change Agency Official Official Change
Time Hours | Time Hours Time Hours | Time Hours
Pretrial Services
Holocaust Agency for the
Memorial District of
Museum 0.00 0.00 0.00% | Columbia 2,264.75 1,433.75 | 57.96%
International
Boundary and Railroad
Water Retirement
Commission 32.00 135.00 -76.30% | Board 4,724.90 4,744 .90 -0.42%
Merit Systems U.S. Capitol
Protection Board 40.50 173.00 -76.59% | Police 3,680.00 485075 | 17.10%
U.s.
National Credit International
Union Trade
Administration 2,514.90 1,263.30 99.07% | Commission 1,173.00 634.00 | 85.02%
Natjonal
Endowment for
the Arts 38.75 14.00 | 176.79%
A with 25,000 or fewer bargaining unit employees
Agency for Government
International Publishing
Development 4.463.50 2,912.00 53.28% | Office 1,668.50 5.937.00 | -71.90%
Broadcasting Housing and
Board of Urban
Governors 11,245.00 9,776.00 15.03% | Development 42.473.25 41,464.00 2.43%
Commerce 47,771.50 48,993 50 -2.49% | Interior 17,103.50 13,320.25 28.40%
Consumer
Financial
Protection Bureau 6,661.50 6,050.00 10.11% | Labor 48.493.00 43,798.00 10.72%
National
Aeronautics and
Space
Education 6,522.75 6,728.75 -3.06% | Administration 12,714.25 14,172.00 | -10.29%
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OFFICIAL TIME HOURS - FY 2016 vs. FY 2014

FY 2016 FY 2014 o FY 2016 FY 2014 o,
Department/ | Official | Official | oo | DAY | offiial Offisial | 7
gency Time Hours | Time Hours 8 gency Time Hours | Time Hours 8
National
Archives and
Records
Energy 9,247.25 7,911.00 16.89% | Administration 10,370.10 8,403.70 | 23.40%
Environmental Nuclear
Protection Regulatory
Agency 58,274.75 41.917.00 39.02% | Commission 4,636.00 4,782.75 |  -2.65%
Equal
Employment Office of
Opportunity Personnel
Commission 5,760.30 5,023.75 14.66% | Management 8.969.50 8,499.89 5.52%
Federal Securities and
Communications Exchange
Ce ission 1,804.75 1,325.00 35.80% | Cc ission 8,193.50 6,230.00 | 31.52%
Federal Deposit
Insurance Small Business
Corporation 4,803.00 4,855.75 -1.09% | Administration 4,775,235 5,615.25 1 -14.96%
Federal Energy
Regulatory
Commission 361.00 571.00 -36,78% | Smithsonian 963.00 682.00 | 41.20%
General Services
Administration 34,214.60 31,750.70 7.76% | State 17,929.00 14,675.00 | 22.17%
Agencies with more than 25,000 bargaining unit employ
Social Security
Agriculture 120,994.00 125,852.25 -3.86% | Administration 255.481.00 246,893.00 3.48%
Defense 386,610.25 | 33547731 15.24% | Transportation 255,266.26 236,246.51 8.05%
Health and
Human Services 67,722.93 21,853.00 | 209.90% | Treasury 481,500.00 504,293.00 |  -4.52%
Homeland
Security 249,326.15 | 275,895,75 -9.63% | Veterans Affairs 1,048,569.00 | 1,093,714.00 | -4.13%
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OFFICIAL TIME HOURS ~ FY 2016 vs. FY 2014

FY 2616 FY 2014 o FY 2016 FY 2014 o
D“'}:‘”‘“e“" Official |  Official Ch”; Departmend Official official | 7
gency Time Hours | Time Hours ange gency Time Hours | Time Hours =
Total -
Justice 366,416.75 | 265,126.25 38.20% all agencies 3,633,290.33 | 3,468,170.22 4.76%
Official Time Rates

The official time rate, also referred to as the Hours Per Bargaining Unit Employee (HPE) rate,
which indicates the number of official time hours expended per bargaining unit employee in a
fiscal year, allows for meaningful comparisons of official time usage among agencies. The HPE

rate may not show a change in total figures due to rounding. Although figures are rounded,

slight variations in the HPE rate are reflected in the percentage of change. The average FY 2016
Governmentwide!” HPE rate was 2.97 which is an increase from the FY 2014 HPE rate of 2.88.

OFFICIAL TIME RATE - FY 2616 vs. FY 2014
FY 2016 | FY 2014 FY 2016 | FY 2014
Department/ Official Official %o Department/ Official | Official %o
Agency Time Time Change"® Agency Time Time Change
Rate Rate Rate Rate

Agency for

International

Development .60 1.05 51.80% | Justice 10.60 7.68 37.92%

Agriculture 3.18 3.45 -7.73% | Labor 4.38 3.89 12.57%
Merit Systems

Armed Forces Protection

Retirement Home 3.84 4.95 -22.53% | Board 048 1.84 -74.11%
National

Broadcasting Aeronautics and

Board of Space

Governors 9.63 7.60 26.65% | Administration 1.38 1.53 -9.47%

17 Numbers do not include employees of non-appropriated fund instrumentalities or the U.S. Postal Service, but do
include employees of the U.S. Capitol Police (Legistative Branch) and the Government Publishing Office.
" The FY 2016 and FY 2014 official time rates in the table reflect rounding; the percentage change reflects the

actual value,
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OFFICIAL TIME RATE - FY 2016 vs. FY 2014

FY 2016 | FY 2014 FY 2016 | FY 2014
Department/ Official Official % Department/ Official | Official %
Agency Time Time Change'® Agency Time Time Change
Rate Rate Rate Rate
National
Archives and
Records
Commerce 2.33 2.33 0.15% | Administration 5.13 4.60 11.67%
National Credit
Commission on Union
Civil Rights 0.00 0.00 0.00% | Administration 2.64 1.30 | 103.67%
Commodity National
Futures Trading Endowment for
Commission 3.74 1.03 265.03% | the Arts 0.41 Q.16 162.06%
Consumer
Financial National
Protection Endowment for
Bureau 6.03 6.15 -2.05% | the Humanities 10.43 6.50 60.35%
Consumer
Product Safety National Gallery
Commission 0.37 0.38 -0.83% | of Art 5.01 4.92 1.85%
Corporation for
National and
Community National Labor
Service 0.14 0.39 -64.12% | Relations Board 8.08 7.57 6.72%
Court Services
and Offender National
Supervision Mediation
Agency 1.56 0.62 151.34% | Board 2.73 0.00 N/A
National
Science
Defense 0.94 0.84 12.93% | Foundation 0.93 1.83 -49.43%
National
Transportation
Education 2.47 2.52 -2.04% | Safety Board 0.33 0.25 34.71%
Nuclear
Regulatory
Energy 1.38 1.31 4.70% | Commission 2.01 1.86 8.22%
Environmental Office of
Protection Personnel
Agency 5.09 3.79 34.35% | Management 6.77 6.09 11.18%
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OFFICIAL TIME RATE - FY 2016 vs. FY 2014

FY 2016 | FY 2014 FY 2016 | FY 2014
Department/ Official Official % Department/ Official | Official Y%
Agency Time Time Change"® Agency Time Time Change
Rate Rate Rate Rate
Equal
Employment Overseas Private
Opportunity Investment
Commission 3.83 3.14 21.99% | Corporation 0.90 132 -32.16%
Export-tmport
Bank 0.00 1.72 N/A | Peace Corps 0.51 0.24 113.40%
Federal Pension Benefit
Communications Guaranty
Commission 1.79 1.24 44.71% | Corporation 1.38 1.26 9.99%
Federal Deposit
Insurance
Corporation 1.07 0.98 9.05% { Presidio Trust 0.59 0.23 155.48%
Pretrial Services
Agency for the
Federal Election District of
Commission 0.03 0.07 -51.32% | Columbia 8.39 5.51 52.11%
Federal Energy Railroad
Regulatory Retirement
Commission 0.33 0.51 -36.26% | Board 7.26 7.23 0.34%
Federal
Mediation and Securities and
Conciliation Exchange
Service 0.39 0.00 N/A | Commission 2.40 2.05 17.41%
Federal Trade Small Business
Commission 0.27 0.28 -3.77% | Administration 4.35 4.80 -9.22%
General Services
Administration 5.46 4.96 10.01% | Smithsonian 0.34 0.25 36.90%
Government Social Security
Publishing Office 1.28 4.23 -69.81% | Administration 5.13 4.79 7.06%
Health and State (includes
Human Services 1.96 0.75 162.31% | AFSA unit) 0.88 0.72 21.57%
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OFFICIAL TIME RATE - FY 2016 vs. FY 2014

FY 2016 | FY 2014 FY 2016 | FY 2014
Department/ Official Official % Department/ Official | Official Yo
Agency Time Time Change'® Agency Time Time Change
Rate Rate Rate Rate
Holocaust
Memorial
Museum 0.00 0.00 0.00% | Transportation 6.67 6.18 7.91%
Homeland
Security 247 2.46 0.41% | Treasury 6.81 6.72 1.33%
Housing and
Urban U.S. Capitol
Development 7.47 7.06 5.84% | Police 6.15 3.54 73.74%
U.s.
International
Trade
Interior 0.88 0.70 26.17% | Commission 4.38 2.45 78.80%
International
Boundary and
Water
Commission 0.22 0.89 -75.15% | Veterans Affairs 3.53 3.98 -11.49%
Total -
all agencies 2.97 2.88 3.01%
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Official Time Costs and Non-Payroll Costs

Official time costs were estimated based on September 2016 wage data provided through the
EHRI. The estimated total payroll costs, average salary and benefits, for FY 2016 official time
hours were $177,211,408.53 (See Appendix B). As with all prior reports, we estimate each
agency’s official time wage costs by multiplying the reported official time hours by each
agency’s gverage hargaining unit emplovee hourly wage’® plus fringe benefits. In comparing
FY 2014 and FY 2016 data, the estimated cost of official time hours increased by 9.04 percent
over this 2-year period.

GAO has expressed concerns about how OPM determines our cost estimate for this report.
Notably, GAO stated that “OPM could have greater assurance of the accuracy of its cost estimate
if it cross-checked its results using an alternative methodology to determine whether the results
are similar,” GAO noted in GAO-15-9 that an alternative methodology of using actual salary
data of bargaining unit employees, instead of average salary data, would yield a different
estimate than OPM’s methodology. GAO noted that the use of alternative cost estimation
methodologies may result in a more representative estimate of actual costs. In the 6 agencies
that GAO sampled, GAO found its cost estimate for the 6 agencies yielded an estimate that was
approximately 9 percent higher than OPM’s estimate for the same 6 agencies. As a result, GAO
believes that OPM’s cost estimate for Governmentwide use of official time could be higher or
lower if this methodology were applied to all reporting agencies rather than the six agencies used
here.

Due to limitations in what actual EHRI data is available to OPM for all agencies covered in the
report and when this data is available to OPM, OPM continues to use the same methodology
OPM has traditionally used for this report. To duplicate GAO’s proposed methodology and
cross-check OPM’s results for all agencies covered by OPM’s report would require an enormous
expenditure of time and resources. Conditions for generating a Governmentwide report are
varied resulting in unique challenges in achieving consistency in reporting of data. However,
OPM will continue to explore alternative approaches to developing our cost estimate for this
report to facilitate greater transparency, accountability, and accuracy.

OPM’s report on Official Time Usage in the Federal Government does not capture a complete
accounting of all the costs of union activities in the Federal Government. OPM’s report does not
include the costs of taxpayer-funded facilities, equipment, and travel expenses agencies provide
labor organizations as a result of collective bargaining. As noted earlier in this report, some
agencies are required to report costs of union activities to their appropriations committee. One
example is the Social Security Administration (SSA). For FY 2016, SSA reports $700,000 for
unjon travel and per diem; $1.400,000 for union office space, telephones, and supplies; $100,000
for interest; and $100,000 for arbitration expenses. SSA also reports $13,700,000 for official

% To facilitate calculation of official time costs, OPM relies on the agency’s average bargaining unit employee
hourly wage as of the last day of the fiscal year, September 30. Using actual salary costs of the specific bargaining
unit employees on official time requires considerably more resources and time to calculate. Additionally, actual
salary costs for specific bargaining unit employees on official time is not readily available to OPM for those
agencies that do not report their official time through EHRI.
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time costs compared to OPM’s calculation of $11,678,051 highlighting the cost methodology
issue raised by GAO. SSA is able to determine actual salary costs of the specific bargaining unit
employees on official time throughout the fiscal year.

SSA is an example which highlights there can be significant taxpayer funded non-payroll costs
for union activities. Unfortunately, it is unclear whether SSA’s experience is typical, and no
comprehensive data source exists to allow OPM to calculate an estimate of these costs across the
entire Federal Government. OPM strongly recommends that agencies gain an understanding of
these costs and consider how these expenditures support an effective and efficient Government.

OFFICIAL TIME COST BY DEPARTMENT/AGENCY — FY 2016 vs. FY 2014

Department/ Department/
Agency FY 16 Cost FY 14 Cost Agency FY 16 Cost FY 14 Cost

Agency for

international

Development $330,755.27 $201,753.28 | Justice $14,959,625.20 | $10,587,007.50

Agriculture $4,349,351.96 $4,413,605.06 | Labor $2,623,523.31 $2,303.746.00
Merit Systems

Armed Forces Protection

Retirement Home $17,620.03 $11,566.34 | Board $3,594.48 $15,294.49
National
Acronautics

Broadcasting Board and Space

of Governors $711,950.72 $601,416.05 | Administration $1,000,888.87 $1,076,285.99
National
Archives and
Records

Commerce $4,020,536.42 $2,921,353.06 | Administration $374,817.83 $329,000.84
National Credit

Commission on Civil Union

Rights $0.00 $0.00 | Administration $176,765.80 $80,045.99
National

Commodity Futures Endowment

Trading Commission $154,713.05 $5,568.87 | for the Arts $2.218.89 $771.20
National
Endowment

Consumer Financial for the

Protection Bureau $513,989.90 $432,864.40 | Humanities $21,759.91 $26,432.38

Consumer Product National

Safety Commission $9,836.21 $9,036.76 | Gallery of Art $60.591.70 $57,821.43
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OFFICIAL TIME COST BY DEPARTMENT/AGENCY — FY 2016 vs. FY 2014

Department/ Department/
Agency FY 16 Cost FY 14 Cost Agency FY 16 Cost FY 14 Cost

Corporation for National Labor

National and Relations

Community Service $2,799.74 $7,653.84 | Board $470,854.48 $458,944.88

Court Services and National

Offender Supervision Mediation

Agency $45,407.67 $22,612.44 | Board $1.457.45 $0.00
National
Science

Defense $16,408,494.35 | $13,825,779.59 | Foundation $68,430.40 $127,084.44
National
Transportation

Education $424,556.37 $429,306.55 | Safety Board $7,685.09 $5,206.60
Nuclear
Regulatory

Energy $611.387.20 $504,741.46 | Commission $368,010.46 $361,846.38
Office of

Environmental Personnel

Protection Agency $4.073,298.24 $2,917,601.98 | M $445,752.58 $410,851.64
Overseas

Equal Employment Private

Opportunity Investment

Commission $309,483.38 $266,389.67 | Corporation $8,133.40 $10.831.29

Export-Import Bank $0.00 $3,602.78 | Peace Corps $11,876.09 $4.218.88
Pension

Federal Benefit

Communications Guaranty

Commission $144.572.23 $102,089.85 | Corporation $52,153.36 $45.670.98

Federa! Deposit

Insurance

Corporation $408.092.15 $385,040.65 | Presidio Trust $3,738.55 $1,473.87
Pretrial
Services
Agency for the

Federal Election District of

Commission $365.07 $763.20 | Columbia $125,718.27 $75,004.24

Federal Energy Railroad

Regulatory Retirement

Commission $26,442.34 $40,556.47 | Board $223,515.22 $227.331.53

15
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OFFICIAL TIME COST BY DEPARTMENT/AGENCY - FY 2016 vs. FY 2014

Department/ Department/
Agency FY 16 Cost FY 14 Cost Agency FY 16 Cost FY 14 Cost
Federal Mediation Securities and
and Conciliation Exchange
Service $497.86 $0.00 | Commission $911,260.09 $635,353.17
Federal Trade Small Business
Commission $4.791.96 $5,230.78 | Administration $277.300.68 $313,648.76
General Services
Administration $2,011,533.73 |  $1,812,753.99 | Smithsonian $41,103.53 $26,391.02
Government Social Security
Publishing Office $83,920.17 $291,890.01 | Administration $11,678,051.20 $10,938,589.43
Health and Human State {includes
Services $3.,765,362.06 |  $1,173,031.89 | AFSA unit) $1,071.381.24 $861.571.41
Holocaust Memorial
Museum $0.00 $0.00 | Transportation $17,975,235.48 |  $16.468,928.48
Homeland Security $10,470,497.17 | $11,170,157.43 | Treasury $22,417,155.78 $23,524,084.62
Housing and Urban U.S. Capitol
Development $2,702,777.72 | $2.541,063.29 | Police $324,424.40 $257,608.16
uU.s.
International
Trade
Interior $675,295.35 $506,137.30 | Commission $82,134.00 $43,408.78
International
Boundary and Water Veterans
Commission $1,058.56 $4,390.10 | Affairs $49,142,863.90 $48,640,351.72
Total -
all agenci $177,211,408.53 $162,522,763.18
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Conclusion

Agencies reported that during FY 2016, bargaining unit employees spent a total of 3,633,290
hours performing representational duties on official time, an increase of 4.76 percent compared
to FY 2014. Governmentwide®, the number of official time hours used per bargaining unit
employee on representational matters increased from 2.88 hours in FY 2014 to 2.97 hours during
FY 2016.

The estimated total payroll costs, average salary and benefits, for FY 2016 official time hours
were $177,211,408.53. In comparing FY 2014 and FY 2016 data, the estimated cost of official
time hours increased by 9.04 percent over this 2-year period. GAO has concerns about how
OPM determines its cost estimate for this report. OPM will continue to explore alternative
approaches to developing our cost estimate for future reports to facilitate greater transparency,
accountability, and accuracy.

OPM’s report on official time usage in the Federal Government is limited to payroll costs and
does not capture a complete accounting of the costs of union activities in the Federal
Government. OPM’s report does not include the costs of taxpayer-funded facilities, equipment,
and travel expenses agencies provide labor organizations as a result of collective bargaining.
Unfortunately, no comprehensive data source exists to allow OPM to calculate an estimate of
these costs across the entire Federal Government. OPM strongly recommends that agencies gain
an understanding of these costs and consider how these expenditures support an effective and
efficient Government.

For further information regarding this report, please contact OPM’s Accountability and
Workforce Relations at awr@opm.gov.

* Numbers do not include employees of non-appropriated fund instrumentalities or the U.S. Postal Service, but do
include employees of the U.S. Capitol Police (Legislative Branch) and the Government Publishing Office.
17
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Appendix A — Official Time Definitions and Terminology

Official Time means all time, regardless of agency nomenclature, granted to an employee by the
agency to perform representational functions under 5 U.S.C. Chapter 71 and by collective
bargaining agreement when the employee would otherwise be in a duty status.

Official Time Reporting Categories— agencies are asked to report four categories of official
time use.

¢ Term Negotiations— this category for reporting official time hours refers to time used by
union representatives to prepare for and negotiate a basic collective bargaining agreement or
its successor.

o Mid-Term Negotiations— this category for reporting official time hours refers to time used
to bargain over issues raised during the life of a term agreement.

» Dispute Resolution— this category for reporting official time hours refers to time used to file
and process grievances up to and including arbitrations and to process appeals of bargaining
unit employees to the various administrative agencies such as the Merit Systems Protection
Board (MSPB), the FLRA and the Equal Employment Opportunity Commission (EEOC)
and, as necessary, to the courts.

¢ General Labor-Management Relations— this category for reporting official time hours refers
to time used for activities not included in the above three categories. Examples of such
activities include: meetings between labor and management officials to discuss general
conditions of employment, labor-management committee meetings, labor relations training
for union representatives, lobbying Congress concerning pending or desired legislation
(unless it is otherwise prohibited under law), and union participation in formal meetings and
investigative interviews.

Representational Functions refers to activities undertaken by employees acting on behalf of the
labor organization or fulfilling the organization’s responsibility to represent bargaining unit
employees in accordance with 5 U.S.C. Chapter 71 and a collective bargaining agreement.



78

“Buipunol o1 anp [2101 10U AR SIOGUINN |,

SOEILYSIS wLTTElls €69 vL'e 00'86V°1 00°¢ 000 06Tl 00'2€9°( 9ty norssIwwoy) Fugpel],
saunin g AIpounuo’y
00°0% 00°0$ $89¢ 000 000 000 000 000 000 1z SIBIY
[TAID UO UOISSILII0))
Tr9E5°0Z0° 1S T8 6E6CS 89°¢¥$ €T 0STIL1ST SLBLET 00°12¢ STO60°'T S 1LLLY 68707 20IOWWO)Y
TL0S6TTILS £0'P8S0TSS$ 67°9F £9°6 00'989°1 00061 00°608 000959 00°SyT 8911 SIOUIBAODY
3o paeog Sunsespeorg
€0°029°LIS 06°€88°C1$ iz 8¢ 00'6¥¢ 00°¢ 00°¢€ 0012 00019 61 SWOH WBWBINY
$3030 § PRIy
96'1SE'6VE TS SL'OSTO8TES 87°9¢ 81'¢ SLOIT'TE 00766151 STSU8T 00°616°01 00'v66°0T1 L£0°8E AMNOLSY
LTSSLOEES 88058 1$7S LR 2Y 091 00°$Z1°E 00°L1 000 081z 05°€9% Y 68L°C JuRudooadg
jpuonRILIU]
10} Aduely
350)) sjy3udg 150)) Atejeg ey 9kopdury suonePy UOTINGOSAY | SHONENOZAN | SUODBIOZIN (£ SANOY sadAopdury Adusdy
+ Aigjeg Apanoy nun yuawdSeuvy andsiq UL | -PHAI W], 101 un) pusunaedaq
Suuredaeyg -1oqer] 9107 Ad Supmedaeyg
1d sinopy [LAED ETSY 9107 A

9107 Ad ~ ADNIADV/AININWLAVIAA A AUVININAS AL TVIDIA0

9107 X4 £ouady £q Lrewuing swig[, [0 — g xipusddy




79

0008 00'0% 443 000 000 000 00°0 000 006 [§3 Jueg podwrj-uodxs
8E°E8F60€S 10°967°92T% 6768 £8'¢ 08°LSLY 0$°266 0001 000 0€°09L°¢ €057 uolssuwioy
Arunpoddo
wpAoduwyg jenby
YT86TELOTS 80'8TY'8L6'TS s 60°¢ 0S'TrI6Y 0$°€8¢°L 00'82T1 S$L°0TS SLYLT8S [sEall Aousdy uonoajold
{E3UBUOIIAUY
0Z'L8€°119% 617 1S0°LEVS P8y 8¢l 00°008°S ST688T 0S'LY 057018 STLYT'6 L9 ABIaUg
LEYSSHIPS 00°6£F°01€9 65°LY vz STE80Y SL066T SL'68T 00°651 €L'TTEY 99T uoLBINpy
SETOY ROV OIS 19°120°866°1 1 £0'1E 60 00°8€0°T5T 0SLLY LG 0T8Iy STTILTLE ST019°98¢ 695°60¥ asuy3(g
LY°LOV SPS SY'TOTEES 65°8¢ 9¢°1 SEOPE 66'8¢ S¥Y'TT 09°8st 6£°098 (439 Aouady
uoIsIAIGNG JOPUIYO
puZ $30IAI10S LNOD
YL66LTS 61°Lv0°TS wee 10 SL6T 08°TT 05T 05’9 ST19 ey NAIRS Aunwwio)
pue jeuoleN
10} uonjelodion
17°9€8°6% ET6lLS 0L9Y LE0 00'%¢1 00°0 000 000 00st £y UOISSTWILIO)) Ajjes
1ONpPO1] JOWNSUO))
06'686°€15$ 05 €ER°CLES ros £0'9 §L'SS9C 00Ty SLELL 0001b°€ 0$°199°9 SO1°1 figaing uondNold
[BISUBLLJ JOWNSUO))
150 syjatiag 150) Aig[eg ey askofdiry SUOTTE[3Y HOINOSAY | suonenodaN | suopenodoN 1 SINOH saakojdury Aauady
+ Arefes Apnoy] nugy ¥ W dsiq UL L-prA w3y, 1810, nan pusugiedag
Burmredaeg -10qe] 9107 Ad Sunmedaeg
13d samoy [LAETTEYSY 2107 Ad

9107 Ad ~ ADNADV/INTNLAVAIA A AMVIAINNIS GINLL TVIDIAA0




80

00°0$ 00°0$ 1L6T 00°0 000 000 00'0 000 000 6 FIREN N
JELIOWBJA] ISNEOOJOH
90°79¢°59L°€S 0L'79TESL'TS 90 961 SCL10'9T 88'1SL°6T SLTIST01 LYYl £6'TTL'LY S8Y've SIVIALSS
UBWNE PUE Yi[es}]
LI'0Z6E8% 01°€9€7199 8L79¢ 871 057168 00°€08 00't1 000 0589971 SOET 200 Jurgsigng
JUAUWIRISAOD)
€LEESTIOTS LY 618 0LY 1S 66T EiaY 0$°787°81 oF 116 Sl 0L°0Z 000 09I HE 9979 UoUBLSIHWPY
SSDIALRG [BIBUAD
96’ 16L°V$ T6€05°E% 08°¢y L0 US4 00°0¢ 000 000 0S°9L 98¢ UOISSHUIOD)
apei], jerspay
98'L6VS PR A% L9vE 6£°0 0601 000 00°0 000 0501 LT DIAIIS HONBI|IDUO)
pUe UOHRIPAN [BISP3
yETYr9Ts SRYELH1S 9¢'¢s €60 00’11z 0011 00’6 000 00°19¢ 60171 UOISSTIUWO.)
Aiorenday
AB1oug JRIOPa
LO'69€S ¥6°992% (344 £00 009 000 000 000 009 €81 uoissiuwo)
uonoary [opsg
S1°Z60°80%S £200%°868 €179 L01 SL60SE STYP6 00°vCt 00°€TT 00°€08'y L8YY uoneIodi0)) sousinsu]
ysoda(] [BIopay
CTTLSPPIS IS AVANGEY L§'8¢ 6L'1 08781 00'$67 00'8L ST6Y1 SLY08T 900°1 UOISSITILIOL)
SUCIIEOMMEINO))
[esopa |
1500) sjyaudg 180y AJejeg ey akojdury suoueRYy uonNjosay | suonenoBaN | suonenoaN ZSANOH sashojdwy Auddy
+ Arejeg Aoy up JUBUBTRUE] andsiq ULID I -PHA ML, [0y, nup Auunedaq
Smuedieg -10qe] 9107 Ad Sumedaeg
J3d sanoy [CAETIETS 9107 Ad

9107 Ad ~ ADNIDV/IINTNWLHVIIA A AAVINIWNS ANLL TVIOIAO




81

08'§9L9L1S 9$°TSTHLIS (33089 9T 0rseg [U°1 23 08691 0$°L91 06'visT £S6 uonensiuipy
UOIUN) PRI [BUOLEN
£R°LISTLES 8L°690°VLTS £¥'9C £re 0L'8YS'L 0r'90LT 00°¢ 00011 01'0L£°01 020°T uopenSIpy
$pI053Y
PUE SIALYOIY [BUOTIEN
L8'888°000°1$ 06'LS81ELS 9¢°LS 8¢°1 00'88F°01 STo8Y'1 0SvEL 08¢ STYILTI €076 uonenSIUIUpY
aoedg pue
SONNBUOISY [RUOHEN
8Y'Y65°€S 1€'829°C$ 06’19 8Y°0 0062 (U 000 000 05'0v o8 pIeoq uonafnolg
SUIRISAS MIDSIN
1€'€7S°€79°TS [11PE816'18 95°6¢ b33 4 00°6£L°SY 0007 00vTs 000 00°¢6h 8y S90°T1 doqeq
07629656118 96'965°8£6°01$ $8'6C 4901 00°$60CCT 0S'0£T0p 00'810°C1 STELOTO SL9TH99¢ USYE aonsaf
9$'8S0° 1S OVLLS GI'vT feat] 00°0 007¢ 000 000 00T 1341 UOISSTWWIO))
e pue Alepunog
JeuoneUIU]
SECHTELIS £€18L7E6YS L8'8C 880 STEIVTI SL'SOV' 0050t 0S'6L8T 05€01°L1 £ve6l JoLIU]
TLLLLTOL'TS LET6TILELS €59y LY'L SL'CSES 00°8Y1°92 0S°L10y 00TEY9 STELY'TY €89°¢ yuswdojeasg
ueqiny pue Suisnoy
LULGYOLY 01$ £8°011°959°L% IL'0E e S1LE9°191 00°599°6¢ 000¥T LY 00'+8L°0C S1°9ZE6YT 9rL 001 KJinoag puejoloH
1500y syyaudg 1800) Arefeg ey aakopdury SUOREPY UoINIOsAY | SUOHENOBoN | SUONEoHIN 1 SIOY saakordury AIUIFY
+ Aaeresg Aoy nun JUWASBUB ] ayndsig w1 -pUAl [REY ) ®0], nupn pusunaedaq
Supuredseg ~Joqe| 9107 Ad Suwnumedaey
Jad sanoyy JLEETED] 9107 Ad

9107 Ad — AONHADV/,

WIAVIAA A8 AYVININAS ANLL TVINEA0




82

OF'€el8s 17LY6's$ LLLy 060 00T (U4 000 000 08Tl 341 uoneiodio)
JUSUIISIAU]
3IRALL] SEOSIAC)
8CTSLISHYS £8°LE6'STES PE9¢ LL9 00'989°% 06'87€C 09'%56°1 000 05'696'8 yZel JusuIBSEURIN
[PUUOSIO JO 91O
9r°010°89¢€$ 81°260°69C$ 6L°LS 10T ST069°€ 00°€96 SLT 00°0 00'969°% 61¢7T UOISSIUIIOT)
A10je[nBay 1eejonN
60°589°LS 0v'619°sS SO9¢ €60 $T66 0ol 000 000 ST001 w0e pieog
fjoyes uonenodsuesy,
[euoneN
Ov 0EY'89S $8'9L0°05S 8T'LS £6'0 STLOL £TTE 00¥L 000 05°¢L8 1244 UOHEPUNO§
20USLDS [BUOHEN
SYLSY1S 0L°S90°1$ o6t £€L'T 0Lt 000 000 000 0t'Le ot pisog]
UONEBIPI [BUOEN
SPrS80LYS YST6TIYES 6t S 80'8 05'619C 0§'60S°Y 00°S0r 0508 0S¥8S°L 6¢6 pieog suoize[sy
I0GE] [RUOHEN
0L 165°09% £I°S0E VTS £L'ET 10°¢ 00°¢78 00°661 000 00°6LE 00°668°1 6LE uy
Jo Kmsjieo) fruOnEN
16'65L°12$ 0116°¢1S [O%34 ot 0141 00'6S1 00°F¢ 0s°0 00°¢9¢ %3 SOLIURLING 243 10}
JUOTIMOPUY [RUOIEN
68'81TTS LY'TTY1S LYY %0 (Y44 08¢ 000 00y SL'8E 6 Sy Syt Joj
JUAUIMOPUS] JeUOTEN
150)) S)ijauag 150D Algjeg ey aakodwy SuonNe[Ry BOUNJOSAY | SUONBIOIIN | SUOIEHOFON 1 SANOH saokojdury Auady
+ Aageg Apnoy up JuduRSrURIA andsiq L3 L-PrAl [EY 1210y Jun pudunaedaq
Supuredaeg ~10qury 9107 Ad Supuredaeg
Jad sanoy [LACLIEESY 9107 XA

9107 Ad — ADNHDV/INTNLAVAIA A AMVININIS AWIL TVIDIHA0




83

L

YZI8EILOTLS Y TOP'ERLS 69t 880 00°562°8 00'¥L1™9 00°0L8°1 0070651 00°676°L1 0007 (uun
VSAV sepnjout) ajeIg
0Z'1S0'8LOLIS | ¥6'€80°6£S°8S [4 433 Y 00'$9€°THT 00°L92°01 00°SEY e 00y 00°18Y°6ST £8L°61 UOHRLSIIWPY
Aunoag [e100g
€S E0L TS €T°550°0¢S 1Tie veo 00°€S6 0001 00°0 000 00°¢96 $€8°C URIUOSLIIWS
89°00€°LLTS oY V9L TOCS ey 1354 08'050C 05 1¥61 0811 SLILL STSLLY L6O'T UORRNSIUIWPY
ssauisng [JeWS
60092 116$ £9°07£'999% s oy'e 006£€Y STRITT ST9E9°1 000 0s'€61°8 LIY'E UOISSIIWOo)
23uryoxyg
PUE SOIILINOAS
TTSISETTS 11°9€7°€918 65 V¢ 9L 06'€09° o1t 08°€E 0198 06 VLY 19 pieog
JUSIUAINSY POy
LTQLLSTIS 0T976'16% 65°0F 6£'8 00°€LT1 00°0v SLE6T 00°8¢9 SLYITT 0LT BIQUINOD) JO 101081
ay1 10y Aouady
SI0IAISS [RLIAI]
SSBEL'ES 99'€€LTS [ N43 65°0 [USS 000 000 00°6L 05'v8 22! 1snI], O1pIsald
9€'¢S1°TSS S6'VEI8ES 90°6v 8¢l STE91 STTL 00°€T1 SLYIv STLLL T9¢ uoneiodio) Ajuerens
J1yousg UoIsuad
60°9L8°11S 68°€89°8§ PLYE 150 0008 007061 00°0T 000 0005 £6¥ sdio)y adeaq
1500 syyaudg 1500y Aaejes ey 3akojdiugy SUONERY uonN[oSAY | SUONBII0GIN | SUOIIEII08AIN [ SINoY saakopdury Koy
+ Alefesg Apmoy Jun 3 Seuepy 1ndsiq UL ] -PIN [EREY ) [e100, Jagy Awauniedaq
Suuredaeg -oqe] 9107 Ad Futuredieg
Jad sanoy [RZELERSY 910 Ad

9107 Ad ~ ADNTOV/INTANLAVIAT A AYVINIANS ANLL TVIDMAO




84

€SB0V TITLLIS | 88895 VLS 6LIS | 06°THS L6'T 88°€9€°8€LT SY'TE9TSS | TL'EITIIL STOLO'ETL £€°067°€E9E | 091°TT T SOIUITE 1€ - [E10],
06'€98°THI6VS | PO'ESIEE6'SES | LTHE €€ 00°€8T°1C8 0OV89EST | 00'88L Y 007188 00'69$°8%0°1 | vZeL6T SIBILY SURIOA
0OPELZES Y0'LSO09% 018 {4 00°0v¥ 00°0 00°0 00'€eL 00°ELT’T 89¢ UOISSIUIWO.) apBIL
[BUOTIBUINU] "§'[)
Ov' vy yees $8'86£°€£TS 60'1% 118 00°LLET 00°96L°C 000 00°L0¢ 00°089°C vi6 1[04 10Nde) "§°
BLSSILIVTTS | ¥9°T09°16£91S | ¥O'¥E 189 00°€0€°6EY 00°800°9¢ 00°9¢€Ly 00°Est’t 00°008°18% 6TL°0L Anseai],
SY'SETCLOLIS | 8I'SEEHICIS | 6¥°1S L99 £0°0C1°8¢€C 95°16S8 TH06L'T SSP08'S 97°997°¢ST 197°8¢ uofjeplodsuel ],
150)) Sjy3udyg 1507y KIepes ey dhopdwryg SHOEPY uonnjosay | suonenodayN | suoneeson ZSAMOY s3aho dury ASWIdy
+ Arejeg Aoy an usundeuviy andsiq ULI [ ~PIHA WY, [e1og, 3N Auwunredaq
Supnvdsey ~poqery 9107 Ad Supmedaeg
a3d sanoy [RIDUOL) 10T Ad

9107 Ad — ADNADV/.

AWIAVAEA A AUVIWIANS FNILL TVIDIIA0




85

U.S. Office of Personnel Management

Accountability and Workforce Relations

1900 E Street, NW, Washington, DC 20415
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UNITED STATES DEPARTMENT OF EDUCATION

QFFICE OF MANAGEMENT

May 17,2018

Honorable Stanford D. Bishop. JR.
House of Representatives
Washington. DC 20515

Dear Congressman Bishop:

Thank you for your letter of concern dated April 4, 2018, regarding the status of contract
negotiations between the United States Department of Education and the American
Federation of Government Employees, Council 252 (the Union).

Regretfully, the Department’s good faith efforts to engage the Union in negotiating anew
Collective Bargaining Agreement (CBA), which began in October 2016, were not met with
reciprocal good faith efforts on the part of the Union. The Union abandoned the parties”
ground rules bargaining for anew CBA and was not cooperative or responsive to the
Department’s best efforts to sit down and negotiate anew CBA. Instead, the Union
continually rejected the Department’s request for mediation from a neutral third-party, even
when it was clear the parties were at an impasse. Negotiation sessions with the Union
yielded no progress, at the expense of taxpayer money and Federal resources.
Consequently, the Department was placed in a challenging situation of trying to produce a
new CBA with a Union unwilling to negotiate. Therefore, the Department proposed a new
CBA to the Union and extended to the Union the opportunity to negotiate over its terms.
The Union failed to timely respond and protect its right to bargain over the Department’s
proposed CBA. This matter is now before the Federal Labor Relations Authority as an
unfair labor practice allegation by the Union. The Department exercised great patience and
care in ensuring it met its statutory rights to the Union before moving forward.

We value our workforce and understand the vital role our employeesplay in meeting the
Department’s mission. Maintaining our employees’ interests was first and foremost in the
Department’s planning as we navigated through this dilemmma. Please be assured that
employees still retain their statutory rights and have access to all of the beneficial programs
they have had access to all along through the Department’s current regulations, policies, and
government-wide regulations. Our employees still retain the right to use duty time to meet
with their representative and to file grievances and replies to proposed actions. The
Department’s Safety and Health program has not changed with the transition to the new
CBA. While it is true the new CBA implemented on March 12, 2018, is much slimmer than
past CBAs, it contains all statutorily required information for employees, such as a grievance
procedure.

400 MARYLAND AVE, S.W., WASHINGTON, D.C. 20202-4500
www.ed.gov

The Deportment of Education’s mission is to promote student achi and prepi ion of global it by

G and ing equal access.
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What did change with the new CBA were the Union’s institutional benefits. such as official
time. access to union office space. union representative travel. and per diem. However.none
of those changes altered employees’ rights and benefits.

Thank you for your interest in this matter.

Respectfully.

A, Brew Gean

A. Bianca Green
Chief Human Capital Officer
Office of Management
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TREY GOWDY. SOUTH CAROLINA ONE HUNDRED FIFTEENTH CONGRESS GLLIAN € CUMMINGS, MARYLAND

Congress of the United States

Bouge of Wepresentatives

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM
2157 Ravaunn House OFFICE BUILDING
WasHinaTon, DC 20515-6143

Moy (203 225-5074
Moomry (202} 2285054
Hitpuiioversight novse gov

MEMORANDUM

May 24,2018

To:  Members of the C ittee on Oversight and Government Reform

Fr:  Democratic Staff
Re: Information on “Official Time” in Republican Memo

Late last night, Republican Committee staff circulated & memo entitled, “Federal Labor
Union Use of Official Time in Fiscal Year 2017.” Despite multiple requests, Democratic staff
were not allowed to be involved in the drafting or review of this memo. Since the Republican
staff memo is not being issued as an official report of the Committes, it has not been reviewed,
vetted, or voted on by all Members pursuant to Conumnittee rules.

Since the Republican staff memo was not provided to Democratic staff until 10 p.m. last
night, a full review was not able to be conducted. However, after even a preliminary review, it is
evident that key findings and figures in the Republican staff memo are fundamentally flawed.

This Democratic staff memorandum identifies only some of the most obvious flaws in the
Republican staff report. Democratic staff again extended an invitation to the Republican staff to
work together to produce an accurate report worthy of the Committee,

I KEY REPUBLICAN FINDING COMPLETELY INVENTED

The key finding of the Republican staff memo states:

The official time data for Fiscal Year 2017 shows the total compensation of all
federal employees using any official time was $1 billion.

This finding is a blatant, false, and gross overestimate of the federal labor use of official
time, as a footnote in the Republican staff memo concedes. The footnote states:

This does not mean the total compensation cost to the federal government was $1
billion for official time. This figure includes all employees using any official time.
(emphasis added).
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The Republican staff memo admits that they attributed an employee’s entire salary and
benefits in order to invent a completely fictitious total of $1 billion, despite the fact that many
employees spend only a fraction of their work time on official fime. ’

IL DATA REVEALS MOST RARELY USE OFFICIAL TIME

The data cited in the Republican staff memo confirms that official time is used sparingly.
The memo states:

12,508 employees used official time in some capacity, Of those, 981 spent between
half and all of their workday on official time.

In other words, 92% of workers who use official time (11,527) do so less than half their
working hours. Most users of official time spend the majority of their work time in the
professions they were hired to perform, such as firefighters, nurses, accountants, border patrol
agents, scientists, and engineers.

III. DOCUMENTS REBUT REPUBLICAN CLAIM THAT BONUSES ARE
AWARDED FOR OFFICIAL TIME WORK

The Republican staff memo claims:

Union officials on 100 percent official time may qualify for honorary, informal, and
non-performance-based awards. ... There were 102 employees on 50 percent or
more official time who received an award in fiscal year 2017.

This claim suggests that union representatives earned bonuses as a result of their use of
official time, which is prohibited by law and agency policy. The Republican staff memo
conspicuously omits information obtained by the Committee from many agencies clearly
explaining that bonuses awarded to employees who use official time at any point are awarded
only as a result of their non-official time work. For example, the Department of Transportation
informed the Committee:

All awards must be based on an act, service, accomplishment, contribution, or
performance that supports agency priorities. Therefore, a determination whether to
confer a performance award is based solely on how the individual met critical
elements in his or her performance plan, and does not include consideration of how
the employee performed as a union official.

IV.  MOST OFFICIAL TIME USED TO ATTEND MEETINGS REQUESTED BY
MANAGEMENT

The Republican staff memo states that the Office of Personnel Management (OPM)
report on official time use for fiscal year 2016 identifies “four main activities employees perform
on behalf of the union.” The memo states that Republican staff “calculated and included the
percent of total official time for each of these main activity areas.” The memo then highlights
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that the vast majority of official time (75%) is used for “General Labor-Management Relations,”
which includes “meetings between labor and management officials to discuss general conditions
of employment and union participation in formal meetings and investigative inferviews.”

However, the Republican staff memo disregards the fact that three-quarters of official
time is spent in meetings and procedures requested by agency management. It is misleading for
Republican staff to claim that official time benefits only the unions when documents reveal that
agency management is the primary beneficiary.

V. DEFECT IN INITIAL DATA REQUEST MAKES IT IMPOSSIBLE TO
DETERMINE NUMBER OF EMPLOYEES ON 100% OFFICIAL TIME

On January 9, 2018, Chairman Trey Gowdy sent a letter to the 24 federal agencies
requesting the following information: “Whether the employee served in an official time capacity
full-time, or a less than half-time.” However, the letter failed to define the meaning of “full
time.”

As a result, the Republican staff memo was forced to concede that “full time” does not
mean 100%. As the memo acknowledged:

Some agencies interpreted an employee as being on “full-time” official time when
the emplayee spent greater than 50 percent of his or her time in such status, while
other agencies interpreted to mean 100 percent of time spent on official time status.

In other words, employees who spend 51% of their time performing representational
duties and 49% performing agency-related duties would be inaccurately counted as “full-time™
users of official time.
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Chairman Meadows, Ranking Member Connolly and members of the Subcommittee, thank
you for allowing NTEU to share its thoughts on the role of official time in the federal
government. NTEU appreciates the opportunity to discuss the benefits of official time that result
in savings, work efficiencies, and program improvements for taxpayers, and help ensure a better-
acting government.

Under current statute-5 United States Code (USC) 7131-, federal workers in a bargaining unit
can be granted time, referred to as official time, to perform certain representational duties during
regular work hours. In the federal sector, unions must represent every member in a bargaining
unit, regardless of whether they are due-paying members, as the law allows each employee to
voluntarily choose whether or not to join the union, Given the statutory fair duty of
representation arrangement, official time being made available for certain representational duties
is what allows the federal sector labor-management relations model to operate. Without official
time, there would simply be no way to provide representation to non-dues paying members in a
bargaining unit.

By law, official time is strictly limited, and is prohibited for union business. Types of
activities that are prohibited include conducting elections, organizing members, soliciting
members, performing internal union matters, and any political activity. In contrast, official time
can be used for participating in labor-management committees to promote and explore efforts to
improve agency functions, work productivity, and customer service for the public, as well as for
conducting and receiving training, participating in formal meetings called by management, to
handle employee grievances, and to negotiate collective bargaining agreements. Further, the
agency must approve the time and it must be “reasonable, necessary, and in the public interest”.

The right to organize is a basic, fundamental right of all workers in the United States.
Chapter 71 of title 5 USC establishes a detailed system for federal employee labor-management
relations, as well as narrow collective bargaining rights. In the federal sector, unions are
expressly prohibited from striking and management retains the right to hire, assign, lay off,
retain, promote, suspend, and remove bargaining unit federal employees. While employees can
bargain over the procedures a federal agency uses, they cannot bargain over the mission. Federal
labor-management laws have allowed the paramount business of the federal government and the
American people to operate with as little disruption as possible.

The overall dollars spent on official time are minuscule, and unquestionably save taxpayers
by providing a mechanism to resolve disputes with management in a non-adversarial manner at
the lowest, possible level, and by avoiding costly, slower-moving litigation and other workplace
complaints and disputes. In fact, the Office of Personnel Management’s (OPM) Fiscal Year 2016
Report on Official Time, which was released last week, demonstrates the cost-effectiveness of
official time, accounting for less than one tenth of one percent of federal personnel costs. The
OPM report also highlights that official time is used less than three hours per year by bargaining
unit employee, a level that has remained steady for many years. The report also shows that
official time use fluctuates by agency depending on contract timing or other internal workplace
issues such as realignments or reorganizations.
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Agencies have long cited the positive outcomes and benefits of a productive labor-
management partnership, and their associated activities, by providing a forum for frontline
federal employee perspectives to be raised and considered. Additionally, it provides for
alternatives and options to problem resolution, and for greater success of meeting organizational
goals. Frontline federal employees are directly responsible for carrying out an agency’s
programs, and their involvement and voice in working to solve workplace challenges with
management, leads to better outcomes for the recipients of the government’s operations—the
American people. Official time use is what allows the elected representatives of agency
workforces to participate in and tackle workplace issues and disputes. NTEU urges the
Committee to ensure the viability and success of labor-management cooperation, and rather than
seek to restrict a tool that allows them to function, asks for improved opportunities to partner
with agency leadership to enhance government operations and authorities.

Official time also plays a central role in enabling frontline employees to report waste, fraud
and abuse at agencies. Without a safe, reliable, timely, and available process, and potential
representation for whistleblowers, employees would be fearful in coming forward to disclose
concerns, allowing detrimental practices and policies to continue, including discriminatory
behavior, unfair retaliation, and agency wrongdoing—all of which harm employees, but
importantly the public as well. If agency management and leadership are allowed to act with no
system of checks and balances in place, then our civil service is not living up to the standard of
our government being of, by, and for, the people. NTEU asks that the Committee continue its
long history of protecting, and providing a safe environment for whistleblowers, and for
mistreated individuals, who greatly rely upon a bargaining union representative being there to
guide them through the process.

NTEU members want a well-functioning government, and one that uses the American
people’s resources wisely. Those who oppose labor organizations, and the right of workers to
organize and to have a voice in their workplaces, misconstrue official time, and seek to portray a
labor-management system run amok. In contrast, federal labor organizations operate under a
tightly-controlled statutory system, with narrow collective bargaining rights, and their use of
official time is minimal, NTEU appreciates the opportunity to comment on the benefits of
official time, and urges Congress to support frontline federal employees, who offer valuable
perspective, insight, and accountability to both agency leadership and the public.
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Chairman Meadows, Ranking Member Connolly, and Members of the Subcommittee on
Government Operations of the House Oversight and Government Reform Committee, on behalf
of the more than 700,000 federal and District of Columbia government employees represented by
the American Federation of Government Employees, AFL-CIO (AFGE), we submit this
statement for the record of the Subcommittee’s May 24, 2018 hearing concerning official time
within the federal government.

We must begin by correcting a fundamental misconception. Official time is not “union
time.” It is representational time. It is time spent representing workers who are the victims of
illegal discrimination, illegal harassment, or other prohibited personnel practices. It is time spent
exposing fraud, waste, or abuse, or threats to public health; and also working with the
whistleblowers who bring these problems into the light. Official time is time spent serving the
public interest in efficient and open government.

Official time is pot used nor is it permitted for any internal union business, such as for:
» soliciting union membership;

o attending internal union meetings;

* campaigning for union office;

s electing union officers; or

* collecting dues, which in the federal sector are 100% voluntary in the first instance,

Official time provides federal workers a voice at the worksite and ensures that all
members of a bargaining unit receive the same benefit of a fair collective bargaining agreement
regardless of their union membership status. It also promotes an apolitical, impartial civil
service that helps ensure agencies remain accountable to the People and that they are not able to
conduct the business of government in the shadows.

Official Time Makes the Government More Efficient and More Effective

Through the use of official time, volunteer representatives are able to work together with
federal managers to use their time, talent, and resources to make our government even better.
Gains in quality, productivity, and efficiency--year after year, in department after department--
simply would not have been possible without the reasonable and sound use of official time.

Workplace problems that would otherwise escalate into costly litigation are dealt with
promptly and more informally through the use of official time. Official time under labor-
management partnerships or forums is used to bring closure to workplace disputes between the
agency and an employee or group of employees. Those disputes would otherwise be funneled to
far more expensive, more formal and adversarial procedures — such as to complaints before the
Equal Employment Opportunity Commission, appeals before the Merit Systems Protection
Board, and costly federal court litigation.
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Healthier Labor-Management Relations in the Federal Government Also Produce Cost Savings
in Reduced Administrative Expenses

Official time reduces employee turnover, improves customer service, prevents costly
litigation, and leads to quicker and more efficient implementation of agency initiatives.
Employee representatives use official time for joint labor-management activities that address
operational, mission-enabling issues in the agencies. Official time is allowed for activities such
as designing and delivering joint training of employees on work-related subjects and introduction
of new programs and work processes. Often, management initiates the use of official time to
help improve agency productivity.

Conclusion

The American public must remember who federal employees are and what they do.
Federal employees provide critical taxpayer services. Federal employees are nurses and doctors
caring for our soldiers, veterans and their families. Federal employees inspect our food and
ensure our meat and poultry are safe. Federal employees are Police Officers who protect our
communities and federal buildings. Federal employees are Correctional Officers who protect the
public from some of the most dangerous prison inmates in the country. Federal employees are
Fire Fighters. Federal employees are Border Patrol Agents who keep America safe by protecting
our borders and stopping drug smugglers. Federal employees are researchers who find cures for
diseases. Federal employees are scientists who keep our air and water clean. Federal employees
are mechanics and technicians who work around the world with our military ensuring national
security.

The important services that these federal employees provide the American public are
evidence that there is too much at stake to weaken or eliminate the current system of structured
communication and collaboration between federal employees and management. Official time
allows federal employees to focus on doing their jobs by giving them a voice to address
workplace failure and injustices and providing them a representative against unjust and
unwarranted actions.

Official time is a tool that provides specific parameters within which agency management
and employees must work together to maintain a productive work environment to provide timely,
quality services to taxpayers. Official time gives management an organized, agency-wide system
to help assess workplace strengths and areas in need of improvement, and thus, utilize agency
resources in the most efficient manner.

AFGE strongly opposes any proposal that would erode workers’ rights by restricting
official, representational time.
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GREGORY J. JUNEMANN PAUL SHEARON
President Secretary-Treasurer
May 24, 2018
Hon. Trey Gowdy, Chairman Hon. Elijah Cummings, Ranking Member
O ght & Gi Reform Ci i Oversight & Go Reform C i
VICE PRESIDENTS U.S8. House of Representatives U.8. House of Representatives
2157 Rayburn House Office Building 2471 Rayburn House Office Building
Charlie Trembley Dear Chairman Gowdy and Ranking member Cummings:
EXECUTIVE VICE PRESIDENT
NORTHEASTERN The b ional Federation of P ional and Technical Engi (IFPTE) resp {ly reqs that
you submit the following statement to be inserted into the record as a part of your May 24% Oversight &
Government Reform Committee hearing regarding the use of official time:
Dean Coate
WESTERN -
As a matter of Jaw and historical context, federal labor unions are required under title 5 to provide full
Joel Funfar representatlon to &l members of a bargaining unit, whether-or-not the wcrker chooses to pay voluntary
SPEEA unjon dues. In exch for being pelied to provide to dues payers and non-dues
payers alike, the Civil Service Reform Act of 1978 permﬂs federal unions to bargain for official-time
arrangements to the mutual benefit of the rep and ‘Where those
EAS‘]%{}??ESE?AL arrangements have been agreed to by management, locally elected union offi cxals can use official time to
Tulfill rep bl to rep ployees who are rep s of di
or even ullcgal behavior by rogue to engage in i to i workplace conditi
Misty Hughes-N pecially safety, to p efficiency and greater pmducmty by bnngmg critical rank-and-file
CANAD(AN concems and proposals directly to the ion of agency lead: p for fution, and to provide an
P y for eritical i ion to reach the ion of C: ional i to assist
in their oversight responsibitities. Title 5 already does not permit the use of Official Time for Union
Donna Lehane business, nor does it allow the use of Union dues for political action, and the Hatch Act makes its unlawful
SPEEA for any federal worker to engage in political activity on the clack or on govemment property. Officisl
time is thus used exclusively for agency-related & hereby the perspective and wisdom of rank-
John Mader and-] ﬁle employe&s can be better hamnessed for the benefit of the govemment and the taxpayers. The
WESTERN ing and deliberate mi ion of Official Time as supporting Union activities,
and not the public interest, is both dishonest and harmful to the Aumerican people. Even worse, when the
deliberate misrep ion of facts is p Igated by Administration Officials in their official
Sean P. McBride ities using taxpayer dollars, it 510 Political Slime on the People’s Dime.
ATLANTIC
The fundamental untruth behind ail of the propaganda against Official Time is the premise that
Gerald Newsonte munagcmem s interest is somehow always in the public interest. Nothing could be further from the truth,
ATLANTIC and rank-and-file wo equa"y important parts of any federal Agency where
individuals on either side can go astray, but together, in parmershxp, these two parts can best protecl the
people’s interest. Qur founding fathers relied on three fund: pts when they lished the
Michael Rudolf country’s system of governance: balance of power, democracy, and maximum local control. Unless
MIDWESTERN ’s power is bal d by a well-rep i renk-and-file workforce, the potential for
management corruption and abuse will remain a serious problem and relying on management self.-
policing is dangerously naive. And, the best way for the rank-and-file to be well rep d is through
Ryan Rule a democratic process. Indeed, Union Jeaders are elected by the employees they serve and are therefore
SPEEA held accountable for actions they take on behalf of employees. Lastly, just as America is well served by
leaving government local when appropriate, title 5 leaves the decision about Official Time for Jocal
Dr, Lee Stone officials to iate because the system can funetion best when worked out by people
WESTERN FEDERAL familiar with the local issues and constraints and not by political appointees in Washington with little or
no relevant knowledge or experience. For example, one local instatlation may choose to have more union
officials working part time while another may choose to have fewer working longer a hours because that
Scott Travers is what makes sense Jocally. The taxpayer is best served by leaving local managers and union officials
CANADIAN to make such decisions.

INTERNATIONAL FEDERATION OF PROFESSIONAL & TECHNICAL ENGINEERS
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Official time is thus part of a carefully crafted system of checks and balances that remains absolutely
critical for protecting the American people from an otherwise largely ble federal
system. Taxpayers benefit enormously when whistleblowers have a trusted mechanism for reporting
doi fidentiaily, have defenders who will protect them from retaliation, have
allies who can bring issues to the attention of the IG or Congress when necessary. Union stewards also
provide extremely cost effective due-process as well as trusted peer-counseling for fellow employees in
time of need, often avoiding needless conflict or costly litigation. The recent ing of the cost of
official time is thus missing key information about the increased efficiency, safety, and accountability it
provides for the taxpayer and is missing crucial context about the time and cost of its management
counterpart {i.e. the cost of labor relations officers, lawyers, and subsidized liability insurance to protect
management’s interests, which are often misatigned with those of the taxpayer). Any fair and complete
analysis would show that Official Time is providing the equivalent representation at a tiny fraction of the
cost of the expensive human resource officials and lawyers hired to defend managers, and sometimes
very bad actors at that.

Sincerely,

B i\
. \n

‘Paul Shearon, )
Secretary-Treasurér -

INTERNATIONAL FEDERATION OF PROFESSIONAL & TECHNICAL ENGINEERS
Opeiu#l



» AR LAL v LX LICE CHARGE
DEPARTMENT OF EDUCATION FILED BY

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES AND AFGE COUNCII, 252
Section 3a:

Between December, 2017, and March, 2018, the Department of Education (Agency) has

failed to negotiate and bargain in good faith with the American Federation of Government
Employees, Council 252 (the Union) in negotiations over ground rules and substantive contract
proposals. At all times relevant to this charge the Union was ready and willing to negotiate over
ground rules as well as engage in substantive contract negotiations. The Agency has taken the
following actions which violate 5 U.S.C. 7116(a)(1) and (5):

1.

On or around February 8, 2018, while the parties were in the midst of negotiating ground
rules, the Agency notified the Union that it would not participate in further ground rules
negotiations and was moving forward with notice of its proposed collective bargaining
agreement. The Agency ignored all attempts by the Union to continue the negotiations of
ground rules. The Agency did not comply with the Union’s request that the parties
continue negotiations on ground rules because the parties were not at impasse.

In February of 2018, the Agency sent its proposal for a collective bargaining agreement
to the Union, The Agency refused the Union’s requests to negotiate over the proposed
collective bargaining agreement. The Agency informed the Union of its plan to
implement the proposal on March 12, 2018. The Agency did not comply with the
Union’s request that the parties continué negotiations on the proposed collective
bargaining agreement because the parties were not at impasse.

On or around March 5, 2018, the Union membership conducted a ratification vote on the
Agency’s proposed agreement and voted to reject the contract. The Agency continued
with its plan to impose its proposed collective bargaining agreement despite the fact that
the Union membership had rejected the agreement.

On or around March 9, 2018, Samantha Cutler, Director of the Workforce Relations
Division, Office of Human Resources of the Agency, sent a memorandum to Claudette
Young, President of AFGE Council 252 informing her that the Agency was
implementing its proposed collective bargaining agreement.

The Agency’s proposed collective bargaining agreement has stripped out most of the
content of the parties previous collective bargaining agreement and essentially removes
all union rights.

The Charging Parties request that Agency be ordered to comply with the terms of the

prior collective bargaining agreement until the parties have completed negotiations on
ground rules and a successor collective bargaining agreement and until the new collective
bargaining agreement has been ratified by the Union membership. The Charging Parties
request that the FLRA petition the United States district court pursuant to 5 U.8.C. Section
7123(d) and 5 CFR Section 2423.10, for temporary relief requiring the Agency to comply
with the provisions of the previous collective bargaining agreement.

{00377274.00CX - }
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”‘“_Gi_% UNITED STATES OF AMERICA FOR FLRA USE OMLY
AR
3 3 Case No. -
#laDgY)  FEDERAL LABOR RELATIONS AUTHORITY | ™" \wh- CA-[g- 0173

g CHARGE AGAINST AN AGENCY Date Filed
1. AGENCY AGAINST WHICH CHARGE {S BROUGHT 2. CHARGING PARTY
a. Name of Charged Agency {include address, city, state, & 2tF) 3. Name of Charging Party {include address, city, state, & 2P}
.S, Department of Education ) American Federation of Government Employees
400 Maryland Ave, SW BOFSt.NW
Washington, D.C. 20202-4500 Washington, D.C. 20001

AFGE Counsel of Department of Education Locals, Council 252
500 West Madison St. Suite 146, Chicage IL 60661

b, Agency Representative (include name, title, address) b. Charging Party Representative {include name, title, address)

Samarntha Cutler Judith Gaiat
Waorkforce Relations Division Director Assistant General Counsel
400 Maryland Ave. SW American Federation of Go ploy
Washington, D.C. 20202 BOF. 5t.NW

Washington, D.C. 20001
tel. 202 453-6953 fax tet. 202 639-6424 fax 202 379-2928
e-mait Samantha.Cutler@ED.gov e-mait galatj@afge.org

3. BASIS OF THE CHARGE

3. Setforth a clear and concise statement of the facts constituting the alleged unfair fabor practice, including date and location of the particular acts.

See attached.

b, Which subsectlon(s} of 5 U.5.C. 7116{s} do you believe the Agency has violated? {1} 0 330 @D S8 B0 I0 pa

€. Have you or anyone else raised this matter in any other procedure? Nol Yes O If yas, where?

{1 Grievance Procedure L2 Federal Mediation and Conciliation Service [ Federai Service impasses Panel
O Equat | Oppt ity G issi [ Merlt Systems Protection Board 3 Office of Spetial Counsel

{1 Other Ad or judicial Pr i £3 Negotiability Appeat to FLRA {1 Other

4. DECLARATION

1 DECLARE THAT | HAVE READ THIS CHARGE AND THAT THE STATEMENTS IN IT ARE TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF.
 UNDERSTAND THAT MAKING WILLFULLY FALSE STATEMENTS CAN BE PUNISHED BY FINE AND IMPRISONMENT, 18 U.5.C, 1001,

THIS CHARGE WAS SERVED ON THE PERSON IDENTIFIED IN BOX 1b BY [check afl appropriate boxes)

0 in Person & 15t Class Mail 3 Fax O Commercis! Delivery 3 Certified Mail 0 e-mait {see reverse}
: oyt
Ykt U
Judith Galat b },_’,A,‘j(_‘l\ el March 12, 2018
Type or Print Your Name 4 Your Si Date

Form Exempt Under 44 U.S.C. 3512 FLRA Form 22 (Rev. 10/2014)
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N The Ledger

Opinion

Editorial: Per Ross, let’s
make officials report all
‘official’ time

By The Editorial Board

Posted May 22, 2018 at 12:01 AM
Updated May 22, 2018 at 12:08 AM

Think unions and the stereotype that
comes to mind is one of burly, thick-
necked guys clad in hard hats, scuffed
work boots and plenty of denim.
Perhaps that image was fit in 1955,
when the American Federation of Labor

and Congress of Industrial
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Organizations merged to form the AFL-
CIO, America’s largest organized labor
group. At the time an estimated 35
percent of U.S. workers belonged to a
union, and most often such workers
drove trucks, assembled cars, built and
wired buildings, or engaged in similar

hands-dirtying work.

Today, only 11 percent of workers are
unionized, and frequently they wear a
uniform (such as police or firefighter),
or work in an office or public school
classroom. The Bureau of Labor
Statistics reports that 34 percent of
union workers toil for local, state, or
federal government agenéies — or

roughly five times the number of those

29
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who drive trucks, assemble cars, build
and wire buildings, or engage in similar

hands-dirtying work.

Inevitably, these workers must tend to
union business at the expense of their

official duties in service to the public.

U.S. Rep. Dennis Ross is particularly
concerned about how such juggling
among federal civil servants affects
taxpayers, and seeks to enlighten the
public, and perhaps the rest of the U.S.
government, about how many taxpayers’

dimes are consumed by union time.

Ross is eyeing a federal law that says
managers must allot staffers time —
known in government jargon as “official

time” — to perform union activities,

ke-official tt-all-officialti

39
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insofar as it remains “consistent with the
requirements of an effective and

efficient government.”

The federal Office of Personnel
Management reported last month that
most union workers who tap official
time spend it lobbying Congress about
legislation that affects federal union
employees (for instance, bills related to
federal pay and benefits); representing
union employees who face discipline or
who filed grievances; and participating

in labor-management “workgroups.”

Certain federal employees, under law,
are paid to spend 100 percent of their

time on union functions. Or some union

hitp:/hwaw., g i 118¢ itorial-p lets-make-afficials-raport-all-officialfi
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reps establish “banks” of paid time that
they draw down in working just for the

union.

The OPM report found that between
2010 and 2016, the most recent year
available, the hours spent on official
time jumped nearly 17 percent, from 3.1

million hours to 3.61 million.

In some cases, official time was
negligible. The Federal Election
Commission, for example, reported just
six hours of official time in 2016. In
other cases, it was considerable. The
Defense Department recorded almost

387,000 hours of official time that year.

519
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The size, scope and mission of a
particular agency will drive much of

that.

Still, in the aggregate, this is no small
expense. The OPM notes that in 2016
official time cost taxpayers almost $175
million, up roughly 8 percent from 2014,

the last time the survey was done.

And the report doesn’t catch everything.
The OPM said its report was limited to
payroll costs because it lacks a
“comprehensive data source” that would
allow for “a complete accounting of the
costs of union activities.” Thus, its
analysis does not include taxpayers’ costs
for facilities, equipment and travel

related to collective bargaining.
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The OPM knew, for example, that the
Social Security Administration in 2016
spent $2.1 million on union reps’ travel,
office space, telephones and supplies
only because the agency was required to
report that to its congressional oversight

committee.

Congressman Ross seeks to fix that.

In May 2017, the Lakeland Republican,
noting inconsistencies and lags in data-
gathering on these costs, filed a bill that
would require all federal agencies to
provide Congress detailed annual

reports of official time expenses.

“With greater transparency, employees
will be less likely to abuse the system,

which will result in less waste of
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taxpayer dollars,” Ross said at the time.
“It is far past time we require agencies to
provide this information to Congress
and the public. Taxpayers deserve clear,
reliable data on how many employees
are performing union work on official
time in lieu of their regularly assigned

government duties.”

He’s right. His bill passed the House, but
unfortunately stalled in the Senate. Ross’
office told us Monday he will seek to
have the measure added to the National
Defense Authorization Act, the must-
pass defense spending bill that the House

will take up later this week.

Ross will soon retire, but we encourage
him to pursue this bill until he leaves.

Moreover, we urge the rest of Congress

ke-officials-report-all-official-t 8%
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to heed his point.

Congress owes taxpayers a full
accounting of time spent by staffers
promoting the personal career interests
of the nearly 1 million unionized federal
workers, and how that squares with the
commitment, under law, of providing

“effective and efficient” government.

http://wwew.theled;
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Answers to Questions for Mr. Robert Gilson
Senior Labor and Employee Relations Consultant and Author

Questions from Ranking Member Gerald E. Connolly
Subcommittee on Government Operations
Committee on Oversight and Government Reform

1. In your labor relations work with the National Park Service (NPS) since 2015, what was
the scope of your duties? I believe the scope of duties was as follows:
a. Lead, advise, and participate in negotiation of a collective bargaining agreement.
i. Provide expert adviee and assistance to Agency staff in setting goals and
milestones in preparation for negotiations of the Agreement.

ii. Provide strategic and tactical advice related to composition of the
management bargaining team, bargaining preparation, ground rule
negotiations, conducting management surveys, negotiations, negotiability
appeals, impasse handling and related matters.

iii. Advise of any and all tasks to be completed by Agency functional or
operational entities in the preparation for and during the negotiation
process.

b. Provide specific article by article analysis of union proposals to identify
problems such as:
i. Redundancy or repetition.

il. Conflict or inconsistency with other language in the agreement.

iii. Changes in Office of Personnel Management (OPM) or other applicable
regulations not reflected in the agreement.

iv. Specific or general language not in the apparent interest of the agency.

v. Ambiguous language not in the agency's apparent interest or which could
be clarified.

vi. Apparently costly provisions.

vii. Provisions that unnecessarily limit management flexibility.

viii. Provisions that may cause problems at arbitration.

ix. Burdensome or cumbersome administrative procedures.

X. Specific requirements placed on a supervisor or manager regarding the
taking on proposals for any action.

xi. Excessive requirements for meetings or discussions.

¢. Provide specific recommendations for Agency proposed language and for each
article and section of the union proposals as relevant, where
problems/inconsistencies are identified to be in conflict with managements
interests.

d. Provide a complete set of draft counterpropesals to be submitted for negotiation
when and where needed.

¢. Provide advice and guidance on bargaining tactics and strategy during
negotiation and impasse procedures.

f. Advise on the organization of proposals, counterproposals, and other written
material that result from negotiations to be maintained by the agency as its
bargaining history.
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g. Advise on and prepare all draft documents in response to unfair labor practice
charges, negotiability issues and appeals to the Federal Labor Relations
Authority that result from negotiations of the Agreement.

h. Assist in the preparation of all impasse positions, arguments and presentations
in cases before the Federal Impasses Panel and Federal Labor Relations
Authority.

Is this typical of other labor relations work you have done for other federal agencies?
While each contract may have different specific terms, the general scope of duties is
similar in each negotiation in which I have served as chief negotiator.

2. Has a federal agency ever requested that you use delay tactics or strategies? No.

Do you believe that this is a legitimate tactic? This is commonly a union tactic in the
Federal Sector. Agencies I have advised as a contractor and worked for as an
employee are and/or have been mindful of their obligations under 5 U.S. Code 7114
“to approach negotiations with a sincere resolve to reach an agreement” and “to
meet at reasonable times and convenient places as frequently as may be necessary,
and to aveid unnecessary delays”. That said, the Federal Sector collective
bargaining process frequently consists of complex subjects, differing views and
expectations by the parties and a myriad of issues requiring mutual resolution to
achieve a collective bargaining agreement that will stand the tests of union
ratification and Agency Head Review.

3. In working for NPS on labor relations, and in your capacity as the chief negotiator for
NPS on the term negotiations, did you ever use a strategy to delay or slow down the process for
negotiations over a collective bargaining agreement, for grievances, or any other labor relations
matter that you handled? I was only engaged as chief negotiator and, in that capacity, did not
advocate delay as a strategy. In short, the answer is no.

4. Did you ever make any statements, whether oral or written to anyone stating that you
were happy to string out and slow down the process as you were being paid hourly with taxpayer
funds? No.

5. As a chief negotiator for NPS on term negotiations, did you fail to comply with a Federal
Services Impasse Panel order directing NPS to submit unresolved issues at an impasse to a
neutral third party for resolution? I am unaware of any such order received by NPS while I
served as chief negotiator.

Submitted by: Robert J. Gilson June 24, 2018
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