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HEARING ON WORKER-MANAGEMENT
RELATIONS: EXAMINING THE NEED
TO MODERNIZE FEDERAL LABOR LAW

Thursday, April 26, 2018
House of Representatives,
Subcommittee on Health, Employment, Labor, and Pensions,
Committee on Education and the Workforce,
Washington, D.C.

The Subcommittee met, pursuant to notice, at 9:33 a.m. in Room
2175 Rayburn House Office Building, Hon. Tim Walberg [Chair-
man of the Subcommittee] presiding.

Present: Representatives Walberg, Wilson of South Carolina,
Roe, Allen, Lewis, Rooney, Smucker, Foxx; Sablan, Norcross, Shea-
Porter, Espaillat, Courtney, Bonamici, and Scott.

Staff Present: Courtney Butcher, Director of Member Services
and Coalitions; Michael Comer, Press Secretary; Rob Green, Direc-
tor of Workforce Policy; Callie Harman, Professional Staff Member;
Nancy Locke, Chief Clerk; Geoffrey MaclLeay, Professional Staff
Member; John Martin, Workforce Policy Counsel; Kelley McNabb,
Communications Director; James Mullen, Director of Information
Technology; Krisann Pearce, General Counsel; Benjamin Ridder,
Legislative Assistant; Molly McLaughlin Salmi, Deputy Director of
Workforce Policy; Olivia Voslow, Legislative Assistant; Joseph
Wheeler, Professional Staff Member; Lauren Williams, Professional
Staff Member; and Michael Woeste, Deputy Press Secretary;
Tylease Alli, Minority Clerk/Intern and Fellow Coordinator; Kyle
deCant, Minority Labor Policy Counsel; Andre Lindsay, Minority
Staff Assistant; Kevin McDermott, Minority Senior Labor Policy
Advisor; Richard Miller, Minority Director of Labor Policy;
Veronique Pluvoise, Minority Staff Director; and Kimberly Toots,
Minority Labor Policy Fellow.

Chairman WALBERG. A quorum being present, the Subcommittee
on Health, Employment, Labor, and Pensions will come to order.

Good morning, and welcome to today’s Subcommittee hearing. 1
would like to thank our panel of witnesses and our members for
joining today’s important discussion.

Today, we will examine the need to modernize certain federal
workplace laws, including updates to policies within the National
Labor Relations Act to strengthen the rights of workers to make
free and informed decisions about whether they want to join or re-
main associated with a union.
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We will also look at issues surrounding worker centers, and
whether they are complying with relevant statues under the Labor-
Management Reporting and Disclosure Act, LMRDA, and if not,
what updates need to be made in order to ensure transparency and
accountability.

Worker centers were designed to be a resource in low-income
communities. However, current ambiguities in the law have al-
lowed them to engage in direct negotiations with employers on be-
half of employees. The insufficient reporting standards currently in
place limit the amount of information available to the Department
of Labor and the public on just how many of these organizations
currently exist and the types of activities they engage in with em-
ployers and employees.

Enacted in 1935—that is before I was born; I want you to know
that.

[Laughter.]

Chairman WALBERG. I would ask my colleagues to help me out
on that one. Long before, okay.

The NLRA guarantees most private-sector employees the right to
organize and bargain collectively with their employers through rep-
resentatives of their choosing, or to simply refrain from such activi-
ties. While this remains the mission of the NLRA, the law is show-
ing its age. Many of the law’s key provisions have not been updated
since 1947, and it may be time to revisit the law to meet the needs
of our 21st century workforce.

Additionally, the National Labor Relations Board, created
through the NLRA, was designed to act as a neutral arbitrator to
ensure a level playing field between employers and union leaders,
but that hasn’t been the case in recent years. But more impor-
tantly, the NLRA and NLRB were designed to protect the right of
workers to make fully informed decisions about whether they want
to join a union.

In this hearing we will also explore how union dues are being
used for political activities that may not align with the beliefs of
its members. We will further examine situations where employees
are not afforded the protection of the secret ballot. Congress has an
obligation to examine how laws can be modernized in order to re-
store and uphold the rights of all of its workers.

I look forward to hearing from the witnesses on how we can en-
sure freedom of choice, restore balance and fairness, and help cre-
ate an environment where workers and businesses can thrive.

[The statement of Chairman Walberg follows:]

Prepared Statement of Hon. Tim Walberg, Chairman, Subcommittee on
Health, Employment, Labor, and Pensions

Good morning, and welcome to today’s subcommittee hearing. I would like to
thank our panel of witnesses and our members for joining today’s important discus-
sion.

Today we will examine the need to modernize certain federal workplace laws, in-
cluding updates to policies within the National Labor Relations Act (NLRA) to
strengthen the rights of workers to make free and informed decisions about whether
they want to join or remain associated with a union.

We will also look at issues surrounding worker centers, and whether they are
complying with relevant statues under the Labor-Management Reporting and Dis-
closure Act (LMRDA) and if not, what updates need to be made in order to ensure
transparency and accountability.
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Worker centers were designed to be a resource in low-income communities; how-
ever, current ambiguities in the law have allowed them to engage in direct negotia-
tions with employers of behalf of employees. The insufficient reporting standards
currently in place limit the amount of information available to the Department of
Labor and the public on just how many of these organizations currently exist and
the types of activities they engage in with employers and employees.

Enacted in 1935, the NLRA guarantees most private sector employees the right
to organize and bargain collectively with their employers through representatives of
their choosing, or to simply refrain from such activities. While this remains the mis-
sion of the NLRA, the law is showing its age. Many of the law’s key provisions

have not been updated since 1947, and it may be time to revisit the law to meet
the needs of our 21st century workforce.

Additionally, the National Labor Relations Board—created through the NLRA—
was designed to act as a neutral arbitrator to ensure a level playing field between
employers and union leaders, but that hasn’t been the case in recent years. But
more importantly, the NLRA and NLRB were designed to protect the right of work-
ers to make fully informed decisions about whether they want to join a union

In this hearing, we will also explore how union dues are being used for political
activities that may not align with the beliefs of its members. We will further exam-
ine situations where employees are not afforded the protection of the secret ballot.

Congress has an obligation to examine how laws can be modernized in order to
restore and uphold the rights of all workers.

I look forward to hearing from the witnesses on how we can ensure freedom of
choice, restore balance and fairness, and help create an environment where workers
and businesses can thrive.

Chairman WALBERG. Before I yield to Ranking Member Sablan
for his opening remarks, I want to yield first to Chairwoman Foxx.

Mrs. Foxx. Thank you, Chairman Walberg. I want to take just
a moment to honor and to thank Molly Salmi during what will be
her last hearing here with us at the Education and Workforce Com-
mittee.

Molly began her congressional career as a staff assistant on the
Committee in the 100th Congress. And for those of you who don’t
know, we are in the 115th right now. For the past 16 years, she
has been deputy director of workforce development. Next week, she
will close out nearly three decades of service here.

Eight Committee chairs, Republican and Democrats, have had
the benefit of Molly’s guidance, direction, and honest feedback.
Here at the Committee, as all the members know, our policy staff
is split between the education issues and the workforce issues.
Molly may be the longest-serving member of the Committee’s work-
force staff, but she has the heart of an educator.

Many years ago, Molly established herself as mentor to young
staff members who have gone on to have some remarkable careers.
She took the time to really invest in her colleagues. And those of
?s sitting here on this dais have been the beneficiaries of that ef-
ort.

As an educator myself, I can tell you that Molly makes that kind
of one-on-one teaching look easy. It isn’t always easy, but she has
truly set a standard, and she is leaving a legacy.

Molly, on behalf of all the members of this committee, thank you.
Thank you for understanding and demonstrating what servant
leadership can look like, and thank you for giving us so many
years.

[Applause.]

Mr. Scort. Will the gentlelady yield?

Mrs. Foxx. I will yield after I make one more quick comment,
and that is we want to wish you a happy birthday on Monday.



I yield.

Mr. Scort. Thank you. Thank you very much.

Mr. Chair, I want to recognize the hard work of Molly Salmi, too,
for 29 years of dedicated service to the House Committee on Edu-
cation and the Workforce. As it has been pointed out, she joined us
as staff assistant and advanced over the years to serve as deputy
director of workforce policy. She has been an informed advisor, a
consummate professional, and has earned the trust and respect of
all of the members and staff of this committee. That is no small
feat in a time when politics in our society has become so polarized.

So, on behalf of the members of the Committee and staff on this
side of the aisle, I want to thank her for her public service and
wish her the best of luck in her future endeavors, and let her know
that she will be missed.

Thank you. And, Madam Chair, I appreciate the birthday greet-
ings. Thank you.

Mrs. Foxx. I yield back, Mr. Chairman.

Chairman WALBERG. I thank the Chairwoman and the Ranking
Member. And happy birthday as well.

I first met Molly when I came here as a freshman on this com-
mittee back in 2007, and then had the great fortune to have her
work me into a subcommittee chairmanship of Workforce Protec-
tions. And I have had the privilege since then to work with her in
this subcommittee, as well.

I have always, Molly, seen you as one who was a stable force, not
ruffled in any way, shape, or form, honest on the issues, and direct-
ing us in the best way possible. The only lack of integrity I have
seen in you is saying that you have been here 30 years. I can’t be-
lieve that. You have worn it well. And some of us haven’t been so
successful in doing that, but you have.

You have been a kind force, you have understood all of the mate-
rial needed, and you have made it much easier for us in working
through difficult issues in the workforce area, and working, in
many cases, in a bipartisan fashion to come up with solutions and
ways to move forward.

We wish you all the best. We know the reasons that you are leav-
ing are of the highest priorities, and shows your commitment to do
what is necessary to complete any task that you are given well.
God bless you, and we wish you all the best.

And now I yield to the Ranking Member for his opening remarks
for today.

Mr. SABLAN. Yes, thank you very much, Mr. Chairman. And I
also join you, Chairwoman Foxx and Ranking Member Scott.

Molly, thank you very much for your service. And God bless you
and godspeed on your—on wishing you every success in life. Thank
you. I know you started here when you were less than 10 years old.

Mr. Chairman, thank you for holding this hearing today. The Na-
tional Labor Relations Act protects, by law, the right of workers to
form unions in order to rectify the inequality of bargaining power
between employees and employers. However, the NLRA fails to en-
force workers’ rights with meaningful remedies. There are no civil
penalties when employers violate workers’ rights under the Act.
Employers understand they can retaliate against workers for en-
gaging in union activity with limited consequences. Often times the
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sole sanction is that the employer is ordered to post a notice stat-
ing it violated the law, or years later award back pay minus any
interim earnings.

Lacking a meaningful deterrent, there has been an intensifica-
tion of aggressive, anti-union campaigns which, in turn, has con-
tributed to the decline of union membership. This has exacerbated
incoming inequality and contributed to wage stagnation for those
in the middle, while serving as a boon for those in the top 10 per-
cent.

Post chart, please?

[Chart]

Mr. SABLAN. Thank you. As you can see from the chart, as union
membership has decreased from 27.1 percent to 11.1 percent be-
tween 1973 and 2015, the share of income going to the top 10 per-
cent has increased over that same time, from 31.9 percent to 47.8
percent. Over the past four decades, wages for working people have
stagnated.

When union memberships hovered around 30 percent between
the end of World War II and 1973—that was when Mr. Walberg
was born, I think—wages grew over 90 percent. However, as union
membership decreased all the way down to 10.7 percent in 2017,
wages have only grown by 12.3 percent, adjusting for inflation.

Safeguarding the right to join a union and negotiate for better
wages and conditions is critical to reversing income inequality,
growing the middle class, and making sure workers receive their
fair share of the wealth that they create.

To address the need to modernize labor law, my Democratic col-
leagues and I have cosponsored legislation that would do exactly
that: H.R. 4548, the WAGE Act, protects the right to join a union
by providing prompt and fair remedies to deter unfair labor prac-
tices.

The WAGE Act would authorize meaningful sanctions for those
who break the law. It prevents workers from being mis-classified
and denied their legal recourse. It facilitates disparate resolution
procedures to enable employers and unions to conclude a first con-
tract if workers choose to join a union.

I would be remiss if I did not note the mismanagement and con-
flicts of interest that have affected decision-making at the National
Labor Relations Board over the past six months. The board’s mis-
sion under the NLRA is to protect workers’ rights and promote col-
lective bargaining.

For example, prior to serving on the board, member William
Emanuel was a law partner at Littler Mendelson, one of the largest
management-side firms in the country. The firm represented a
party in the Browning-Ferris joint employer case, which is cur-
rently before the D.C. Circuit.

Member Emanuel voted to overturn Browning-Ferris in a case
called Hy-Brand. Emanuel then voted to direct the general counsel
to move the D.C. Circuit to remand Browning-Ferris back to the
board.

The NLRB’s inspector general investigated and concluded that
Member Emanuel violated his ethics pledge. The board’s ethics offi-
cial agreed. By voting when he should have recused himself, Eman-
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uel undermined the due process rights of workers in both the
Browning-Ferris and the Hy-Brand cases.

Mr. Chairman, I ask unanimous consent to enter into the record
the NLRB inspector general’s notification of “a serious and flagrant
problem and/or deficiency,” dated February 9th, and the report
dated March 20.

I also ask for unanimous consent to enter into the record an
April 18th Politico article titled “Dysfunction and Infighting Crip-
ple Labor Agency.”

Chairman WALBERG. Without objection, and hearing none, it will
be entered.

[The information follows:]
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UNITED STATES GOVERNMENT

NATIONAL LABOR RELATIONS BOARD

Washington, D.C. 20570

February 15, 2018

The Honorable Lamar Alexander

Chairman

Committee on Health, Education, Labor, and
Pensions

U.S. Senate

428 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Patty Murray

Ranking Member

Committee on Health, Education, Labor, and
Pensions

U.S. Senate

428 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Ron Johnson
Chairman

Ranking Member

Committee on Homeland Security and
Governmental Affairs

U.S. Senate

340 Dirksen Senate Office Building
Washington, DC, 20510

The Honorable Claire McCaskill
Ranking Member

Committee on Homeland Security and
Governmental Affairs

U.S. Senate

340 Dirksen Senate Office Building
Washington, DC 20510

Dear Members of Congress:

The Honorable Virginia Foxx

Chairwoman

Committee on Education and the Workforce
U.S. House of Representatives

2176 Rayburn House Office Building
Washington, DC 20515

The Honorable Robert C. “Bobby” Scott
Ranking Member

Committee on Education and the Workforce
U.S. House of Representatives

2101 Rayburn House Office Building
‘Washington, DC 20515

The Honorable Trey Gowdy
Chairman

Committee on Oversight and Government Reform

U.S. House of Representatives
2157 Rayburn House Office Building
Washington, DC 20515

The Honorable Elijah Cummings
Ranking Member

Committee on Oversight and Government Reform

U.S. House of Representatives
2471 Rayburn House Office Building
‘Washington, DC 20515

The Board is in receipt of the Inspector General’s February 9, 2018, memorandum reporting the existence of “a
Serious and Flagrant Problem and/or Deficiency in the Board’s Administration of its Deliberative Process and the
National Labor Refations Act with Respect to the Deliberation of a Particular Matter.” We are evaluating the
Inspector General’s findings, considering appropriate actions related to Hy-Brand Industrial Contractors, Ltd.,
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365 NLRB No. 156 (2017), and reviewing current procedures for highlighting and addressing recusal issues with
the assistance of the Board’s Designated Agency Ethics Official.

Sincerely,

P aa

Marvin E. Kaplan
Chairman



UNITED STATES GOVERNMENT
National Labor Relations Board
Office of Inspector General

Memorandum

February 9, 2018

To: Chairman Marvin E. Kaplan
Member Lauren McFerran
Member Mark Gaston Pearce

From:  DavidP. Berry;! . /E%
Inspector Geng o~

Subject:  Notification of a Serious and Flagrant Problem and/or Deficiency in the Board’s
Administration of its Deliberative Process and the National Labor
Relations Act with Respect to the Deliberation of a Particular Matter

I have determined that there is a serious and flagrant problem and/or deficiency in the
Board’s administration of its deliberative process and the National Labor Relations Act with
respect to the deliberation of a particular matter involving specific parties. In accordance with
section 5(d) of the Inspector General Act, as amended, I am immediately providing this report to
the Board. Section 5(d) requires that within seven calendar days of the date of this report, the
Board shall transmit it to National Labor Relations Board’s Congressional oversight committees,
together with any report by the Board containing any comments that the Board deems
appropriate.

Issue

During the course of investigating 01G-1-541, a matter involving the President’s ethics
pledge found in Executive Order 13770, it was necessary to determine if the Board’s decision in
Hy-Brand Industrial Contractors, Ltd., 365 NLRB No. 156 (Hy-Brand), is the same “particular
matter” as the “particular matter” in Browning-Ferris Industries of California, Inc. d/b/a BFI
Newby Island Recyclery, 362 NLRB No 186 (Browning-Ferris or BFI). The necessity arises
because Leadpoint, a party in Browning-Ferris, is represented by Member Emanuel’s former law
firm.

Executive Order 13770, the President’s ethics pledge, prohibits an appointee from
participating in a “particular matter involving specific parties” when the appointee’s former
employer or client is a party or represents a party. The ethics pledge defines “particular matter
involving specific parties™ as having the same definition found in 5 C.F.R. 2641.201(h)(1). That
regulation is part of the regulatory guidance regarding post-employment restrictions found in 18
U.S.C. § 207. The pertinent part of the definition is as follows:
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Particular Matter involving a specific party or parties . . . include{s] any
investigation, application, request for a ruling or determination, rulemaking,
contract, controversy, claim, charge, accusation, arrest or judicial or other
proceedings, . . . only those particular matters that involve a specific party or
parties fall within the prohibition . .. Such a matter typically includes a specific
proceeding affecting the legal rights of the parties or an isolatable transaction or
related set of transactions between identified parties, such as a specific contract,
grant, license, product approval application, enforcement action, administrative
adjudication, or court case.

The U.S. Office of Government Ethics provided guidance for the determination of
whether two proceedings are in fact the same “particular matter:”

The same particular matter may continue in another form or in part. In
determining whether two particular matters are the same, the agency should
consider the extent to which the matters involve the same basic facts, related
issues, the same or related parties, time elapsed, the same confidential
information, and the continuing existence of an important Federal interest.

This guidance is also found in 5 C.F.R. 2641.201(h)(5) and is used by the courts in
analyzing facts when determining if 18 U.S.C. § 207 was violated. See United States v.
Montemayor, 2017 WL 2493906 (U.S. District Court, N.D. Georgia, Atlanta Division).

Analysis

Using the guidance provided by the U.S. Office of Government Ethics and the courts, 1
determined that, given the totality of the circumstances, the Hy-Brand and Browning-Ferris
matters are the same “particular matter involving specific parties.”

Although the two cases started out as two distinct and separate matters, the manner in
which the former Chairman marshaled Hy-Brand through the Board’s deliberative process
effectively resulted in a consolidation of the two matters into one “particular matter involving
specific parties.” In short, the practical effect of the Hy-Brand deliberative process was a “do
over” for the Browning-Ferris parties.

On October 18, 2017, the former Chairman sent an email message with an attached
majority decision draft to the Members who joined in the decision stating the following:'

The attachment is a “heads-up” majority opinion in Hy-Brand — the joint-employer case;
When reviewing the draft keep in mind, without focusing on the wording, what the draft

accomplishes — restoring the joint-employer law to what existed prior to Browning-Ferris
— this is not meant to diminish their role in relation to the draft;

! The email text is deliberative information. Iam including a summarization of the text because I determined that it
is essential to show how the consolidation of the deliberative process occurred at the incéption of the Hy-Brand
deliberations and the tone that was set.



11

The draft mostly includes the “verbatim” language in the joint dissent in Browning-
Ferris;

There was great difficulty in producing the a consensus draft [dissent}, and individual
tinkering made it worse;

The attached majority draft — just like the Browning-Ferris dissent — is clearly an
imperfect compromise;

It may be tempting to suggest a few or massive improvements, but please resist and
circulate the draft with very few minor changes; and

1f they want to spend more time in the next 30 days considering some adjustments, that
could be done after the dissenters respond.

The wholesale incorporation of the dissent in Browning-Ferris into the Hy-Brand
majority decision consolidated the two cases into the same “particular matter involving specific
parties.” The dissent in Browning-Ferris resulted from the Board’s deliberative process
following the adjudication of the facts and determination of law at the Regional level and the
submission of briefs by the parties, including Member Emanuel’s former law firm, and amici
providing legal arguments for the Board’s consideration. Because of the level of the
incorporation of the Browning-Ferris dissent into what became the Board’s decision in Hy-
Brand, it is now impossible to separate the two deliberative processes. Rather, the Board’s
deliberation in Hy-Brand, for all intents and purposes, was a continuation of the Board’s
deliberative process in Browning-Ferris.

Because of this level of consolidation and the fact that the Browning-Ferris parties were
engaged in an enforcement proceeding, the deliberations of the Hy-Brand case involved and
affected the legal rights of the parties of Browning-Ferris. This is illustrated by the majority
decision’s factual analysis and application of the law found at pages 18 and 19 of the Hy-Brand
decision that included the following statements:

The evidence relied on by the Browning-Ferris majority amounted to a collection of
general contract terms and business practices common to most contracting entities . . .,
plus a few actions by BFI that had some routine impact on Leadpoint employees;

Browning-Ferris effected a sweeping change in the law without any substantive
discussion of significant adverse consequences raised by the parties and amici in the case;

The Browning-Ferris majority nevertheless attempted to distinguish the facts of
Browning-Ferris based on an “apparent requirement of BFI approval over . . . pay
increases” for the supplier employer’s employees;

The expansive nature of the Browning-Ferris test was demonstrated by the evidence the
Browning-Ferris majority relied on to find joint-employer status in that case, which
involved a “cost-plus” arrangement common in user-supplier contracts [followed by a list
of nine factual statements regarding the Browning-Ferris parties]; and
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" [Tlhe Regional Director correctly decided under then-extant law that it was not enough to
show BFI was the joint employer of Leadpoint’s employees.

When analysis at pages 18 and 19 of the Hy-Brand decision is paired with the statement
“we overrule Browning-Ferris and return to the principles governing joint-employer status that
existed prior to that decision” at page 2, it is apparent that the majority considered the facts and
arguments of the Browning-Ferris parties and amici and used those facts and arguments to
reissue a Browning-Ferris-majority decision that stated a new outcome for the parties of
Browning-Ferris under the re-established ptinciples governing joint-employer status.
Additionally, there is no.material discussion of the Hy-Brand matter in the part of the decision
that overrules Browning-Ferris. For all intents and purposes, Hy-Brand was merely the vehicle
to continue the deliberations of Browning-Ferris.

After the Board issued the decision, the majority Members immediately directed the
General Counsel to request-that the circuit court remand the Browning-Ferris case. The
direction was later rescinded after the Board was informed that the General Counsel had an
ethical obligation to notify the court that the Browning-Ferris decision was overruled by Hy-
Brand. Thereafter, the court did in fact remand the case and then denied a motion for
reconsideration of the remand. Now that the Browning-Ferris matter has been remanded to the
Board, there is literally no reason for further deliberations before issuing a decision because the
law is settled and a determination of the law to facts for the Browning-Ferris parties was
established in the Hy-Brand decision. Alternatively, if the court had not granted the request for
remand, the General Counsel would have been precluded from taking a position before the court
in the Browning:Ferris enforcement preceding that was contrary to Hy-Brand decision.

The Hy-Brand majority decision also acknowledges that the two deliberative processes
are consolidated. In response to the dissent’s criticism of not seeking amicus briefing, the
majority included the following:

Additionally, the issue we decided today was the subject of amicus briefing when

the Board decided Browning-Ferris.

That sentence was included to specifically address the issue of whether the prior
deliberative material was available to the majority Members who were not Members when the
Browning-Ferris decision was issued. This was necessary because the Hy-Brand parties did not
seek to overturn Browning-Ferris, a further illustration that the Board was in fact not deciding
Hy-Brand on the merits of that case, but was continuing the deliberative proceedings of the
Browning-Ferris decision.

Because the Hy-Brand deliberation was a continuation of the Browning-Ferris
deliberative proceedings and involved the application of the Browning-Ferris facts to the law for
the Browning-Ferris parties, Member Emanuel should have been recused from participation in
deliberations leading to the decision to overturn. Browning-Ferris. This determination is limited
to very specific facts as to what actually occurred in the deliberative process of Hy-Brand, and it
is the totality of those specific facts that drives the decision.
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Qur determination that the Hy-Brand and Browning-Ferris matters are the same
“particular matter involving specific parties” for the purpose of Executive Order 13770 is not a
determination that Member Emanuel engaged in misconduct.® The issue of whether misconduct
occurred involves a number of considerations, and the resolution of those issues is not
appropriate in this type of notification.

Effect

Member Emanuel’s participation in the Hy-Brand/Browning-Ferris matter when he
otherwise should have been recused exposes a serious and flagrant problem and/or deficiency in
the Board’s administration of its deliberative process and the National Labor Relations Act with
respect to the deliberation of a particular matter that should be immediately brought to the
attention of Congress and addressed by the Board.

In order to maintain industrial peace, the Board’s decisions must be issued in a manner
consistent with due process that ensures that those engaged in interstate commerce can rely upon
them. In part, that reliance is obtained when the Members perform their duties in a manner that
is free of conflicts of interest or the appearance of such, and is accomplished in accordance with
all of the Government’s ethics requirements. When the Board falls short of that standard, the
whole of the Board’s deliberative process is called into question.

Corrective Action

To remedy the serious and flagrant problem and/or deficiency in the Board’s
administration of its deliberative process and the National Labor Relations Act with respect to
the deliberation of a particular matter, I recommend the following corrective action:

Member Emanuel’s participation in the Hy-Brand decision, when he otherwise should
have been recused as outlined above, calls into question the validity of that decision and
the confidence that the Board is performing its statutory duties. I recommend that the
Board consult with the Designated Agency Ethics Official to determine the appropriate
action to take to resolve that issue and restore confidence in the Board’s deliberative
process; and

Member Emanuel’s participation in the Hy-Brand decision demonstrates that the Board’s
current practice of highlighting and addressing recusal issues should be reviewed to
determine if it is adequate to protect the Board’s deliberative process from actual
conflicts of interest and the appearance of such. I recommend that the Board consult with
the Designated Agency Ethics Official to conduct that review and resolve any issues.

? In reaching that determination we have taken into account Member Emanuel’s response to a
Congressional inquiry that is related to his participation in the Hy-Brand decision and other
written matters that he provided to the Office of Inspector General. We have also consulted with
the Board’s Designated Agency Ethics Official.
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UNITED STATES GOVERNMENT
National Labor Relations Board
Office of Inspector General

Memorandum

March 20, 2018

To: Board

From: David Berry V\ / 57/

Inspector General
Subject: Report of Investigation — OIG-1-541

This memorandum addresses an investigation conducted by the Office of Inspector
General (OIG) involving Member William Emanuel (subject). The case was initiated after the
OIG received information through its Hotline regarding the subject’s participation in the Board’s
voting on whether to direct the General Counsel to seek remand of Browning-Ferris Industries of
California, Inc. d/b/a BFI Newby Island Recyclery, 362 NLRB No 186 (Browning-Ferris or BFI)
from a circuit court. That information supported an allegation that the subject violated the
President’s ethics pledge found in Executive Order 13770 in that a Browning-Ferris party was
represented by the subject’s former law firm.

During the course of the investigation, we determined that there were additional issues
that warranted our investigative efforts. Those issues included whether the subject’s
participation in Hy-Brand Industrial Contractors, Ltd., 365 NLRB No. 156 (Hy-Brand)
deliberations was in violation of the President’s ethics pledge; whether the subject made false
statements in response to a Congressional inquiry and in a memorandum to the OIG; and
whether the subject violated certain provisions of the Standards of Ethical Conduct for
Employees of the Executive Branch (Standards).

Our investigative efforts substantiated that the subject violated the President’s ethics
pledge. We did not substantiate the allegations that the subject knowingly provided false
information in response to the Congressional inquiry or to the OIG or that he violated certain
provisions of the Standards.

This report, with the attached investigative exhibits (IE), is provided for your review.
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FACTS
Background

Normally, cases are assigned to a Member’s staff by the Executive Secretary’s office.
The staff that is assigned to the case is known as the “originating” staff. The staff for the other
Members on the panel are known as the “outside” representatives. Following assignment, the
case moves to Stage . During Stage I, the staff holds a “Presub” with the Member. That term is
shorthand phrase for a meeting with the Member and the staff to discuss the case and determine
the Member’s vote. Once a majority is reached, the case is moved to Stage II. In Stage II, the
originating staff drafts a decision. When the draft decision is ready to be circulated, the case
moves to Stage 111, In Stage III, the outside representatives “screen” the draft. The “screen” is
the review process by the outside representatives during which the staff makes recommendations
to the Member regarding whether to respond to the draft with modifications or edits. Proposed
modifications and any dissent are circulated during this stage. The case moves to the issuance
stage once a draft decision, including any dissents or separate opinions, is approved or “noted
off” by the Members. During the issuance process, the originating staff prepares a “conformed
copy” of the draft. The conformed copy is a clean copy that incorporates any modifications and
separate opinions. The conformed copy is then approved by a vote of the Member or “noted off”
by any Member who did not participate. For the Hy-Brand case, all the Members participated.

Hy-Brand, Pledge, and Statements

1. On July 10, 2014, Littler Mendelson, on behalf of its client Leadpoint Business Services
(Leadpoint), submitted a reply brief to the Board in 32-RC-109684, arguing that the Regional
Director was correct in his conclusion that Leadpoint was the sole employer rather than a joint-
employer and that there was no reason to abandon the Board’s longstanding joint-employer
standards. (IE 1)

2. On August 27, 2015, the Board issued the Browning-Ferris decision finding that Leadpoint
and BFI Newby Island Recyclery were joint employers and established a new joint employer
standard. (IE 2)

3. On February 17, 2016, the NLRB initiated an enforcement proceeding, Court of Appeals
Docket number 16-1063, against Leadpoint in the United States Court of Appeals for the District
of Columbia. (IE 3)

4. There is no record that Leadpoint made any effort to defend against the enforcement
proceeding. (IE 3)

5. On September 26, 2017, the subject was sworn in as a Member. (IE 4)

6. On October 16, 2017, the subject participated in a “Presub” with his staff assigned to the Hy-
Brand case. (IE 5)
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7. On Qctober 18, 2017, the former Chairman sent an email message with a draft majority
opinion for the Hy-Brand case to the subject, and other individuals, stating the following:
(Appendix)

The attachment is a “heads-up” majority opinion in Hy-Brand — the joint-employer case;

When reviewing the draft keep in mind, without focusing on the wording, what the draft
accomplishes — restoring the joint-employer law to what existed prior to Browning-Ferris
— this is not meant to diminish their role in relation to the draft;

The draft mostly includes the “verbatim” language in the joint dissent in Browning-
Ferris;

There was great difficulty in producing a consensus draft [dissent], and individual
tinkering made it worse;

The attached majority draft — just like the Browning-Ferris dissent — is clearly an
imperfect compromise;

It may be tempting to suggest a few or massive improvements, but please resist and
circulate the draft with very few minor changes; and

If they want to spend more time in the next 30 days considering some adjustments, that
could be done after the dissenters respond.

8. On October 18, 2017, at 3:04 p.m.,, the subject’s Deputy Chief Counsel sent an email message
to the staff attorney and supervisory attorney assigned to the Hy-Brand case and copied the
subject. The message had an attachment titled “Hy-Brand revised majority draft near-final.docx™
and text that read: (IE 6)

Given how short our turnaround time is, there is no need to do a formal (or even
informal) screen of this, or to propose any stylistic or “discretionary”-type mods.
But please let us know if anything jumps out at you as a problem. Gary, Bill, and
I will also be taking a look.

9. On October 18, 2017, at 6:08 p.m., the former Chairman staff circulated an email message to
the majority Members, and their staff, with two documents attached. One document was titled
“Hy-Brand revised majority draft final to MK and WE (showing changes to near-final
draft).docx and the other document “Hy-Brand revised majority draft final to MK and WE
(clean).docx.” (IE 7)

10. On October 20, 2017, the draft decision was provided to the minority Members with the
subject’s vote “Approved.” (IE 8)

11. On December 1, 2017, the former Chairman’s staff circulated a majority response to the
dissent. (IE 9)
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12. On December 4, 2017, the subject’s staff addressed an issue in a footnote. (IE 10)

13. On December 11, 2017, the subject received an email message with a revised dissent and
generally stated that he did not need to do anything. The message also stated that, under the
former Chairman’s timetable, any further response needed to be circulated by 2:00 p.m. the next
day and that the voting needed to be completed by 5:00 p.m. (IE 11)

14. On December 12, 2017, at 1:55 p.m., the subject’s Deputy Chief Counsel sent him an email
message with an attachment titled “Hy-Brand final majority response to dissent.docx.” (IE 12)

15. On December 12, 2017, the Board’s case management system recorded the subject’s vote as
“Approved” in the Hy-Brand case for the Majority response. (IE 13)

16. On December 14, 2017, the subject voted to approve the text of the proposal to direct the
General Counsel to seek, among other things, the remand of the Browning-Ferris case from the
circuit court. (1E 14)

17. On December 14, 2017, the Board issued the Hy-Brand decision. (IE 15)

18. On December 15, 2017, the Chief Counsel voted “approved” for the subject on the remand
direction to the General Counsel. (IE 15)

19. On December 19, 2017, the subject voted to rescind the directive to the General Counsel. (IE
16)

20. On December 19, 2017, the General Counsel filed a motion requesting remand of Browning
Ferris, including the enforcement application against Leadpoint, Court of Appeals Docket
number 16-1063. (IE 18)

21. The General Counsel’s motion requesting remand was served on Littler Mendelson as the
attorney for Leadpoint. (IE 18)

22. The subject received a letter, dated December 21, 2017, from the Ranking Member and
others members of the Committee on Health, Education, Labor, and Pensions and the Committee
for Education and the Workforce asking questions related to the Hy-Brand decision and the
remand of the Browning-Ferris case. The questions in the letter state that Littler Mendelson
represents Leadpoint in the Browning-Ferris matter. (IE 19)

23. In an email message, dated December 22, 2017, to his staff after he received the
Congressional inquiry, the subject stated that Littler Mendelson did not represent a party in
Browning-Ferris. In a response, dated December 28, 2017, the subject was told that Littler
Mendelson did in fact represent Leadpoint, a Browning-Ferris party, (IE 20)
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24, In an email message, dated December 30, 2017, the subject questioned whether Leadpoint
was on his recusal list and whether the Hy-Brand decision referred to Leadpoint or Littler
Mendelson. (IE 20)

25. On January 23, 2018, the subject was notified that he was the subject of an OIG investigation
regarding his participation in the Browning-Ferris remand matter. (IE 21)

26. On January 26, 2018, the subject provided the following responses to certain questions: (IE
22 exhibit 5)

3. Did you request to participate in Hy-Brand?

No. 1 was automatically assigned to the Hy-Brand case because the case had
already been designated as a full Board case prior to my arrival.

13. Please describe in full, and provide any document, including vote sheets,
relating to your participation in the Board’s decision to move to remand BFI to
the Board.

On December 13, I voted to direct the General Counsel to seek a remand of
several Board decisions pending before the courts of appeals, including BFL. By
unanimous vote of the Board members, that directive was rescinded on December
19. ... At the same time, the Board recognized that the General Counsel, as an
officer of the court, has an independent ethical duty to notify the court of recent
Board decisions that bear on the cases pending before the courts, including BFI,
and stated its expectation that the General Counsel would continue to perform that
ethical duty. . . .

At the time of these events, I was unaware that the Littler Mendelson firm
represented Leadpoint Business Services, a party in the BFI case, when that case
was previously pending before the Board. Littler Mendelson is a huge law firm of
more than 1,000 lawyers, and I was involved in only a small fraction of the firm’s
practice. In any event, under Section 10(e) of the NLRA, the Board no longer had
jurisdiction over the case as of the filing of the record in the related D.C. Circuit
cases on March 14, 2015 (D.C. Cir. Case Nos. 16-1028, 16-1063, 16-1064).
Leadpoint did not contest the Board’s BFI decision in these proceedings before
the D.C. Circuit, nor did Littler Mendelson enter an appearance with the court.

[Remainder of answer relates to future actions.]

27. On January 29, 2018, the subject submitted a written statement to the OIG that included, in
part, the following: (IE 22 exhibit 6)

Because the Browning Ferris case was not pending at the Board at the time I was
sworn in as 2 Board member, it did not appear on the Board’s comprehensive list

of parties as to whose cases | am required to recuse myself; and therefore I was

5
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not informed that my former firm had represented a party in the case several years
earlier. Furthermore, I was not independently aware of the historical fact. My
former firm is very large with multiple offices and approximately 1,000 lawyers,
and [ was involved in only a small part of the firm’s practice.

28. During the subject’s confirmation process, in response to question 18 “Please provide a list
of all cases decided by the NLRB and that are currently on appeal in which Littler Mendelson
represents a party. . . .” of the Questions for the Record from the Ranking Member, Committee
on Health, Education, Labor, and Pensions, the subject provided a list that included on the first of
fourteen pages the entry: (IE 22 exhibit 7)

9/25/2015 32-CA-160759 Browning-Ferris Industries of California, Inc., d/b/a
BFI Newby Island Recyclery and FPR-II, LLC, d/ DC:DC Circuit

29. In response to question 20 “Please confirm that you intend to recuse yourself for two years
from all cases that come before the NLRB in which Littler Mendelson represents a party.” of the
Questions for the Record from the Ranking Member, Committee on Health, Education, Labor,
and Pensions, the subject provided the following response: (IE 22 exhibit 7)

That is my understanding of the requirement. I will do whatever is required by
law.

30. In response to question 21 “Leadpoint Services, a party in the Board’s Browning-Ferris case,
is represented by Littler Mendelson. Will you recuse yourself for the required period from any
action by the Board that involves Leadpoint Services?” of the Questions for the Record from the
Ranking Member, Committee on Health, Education, Labor, and Pensions, the subject provided
the following response: (IE 22 exhibit 7)

If recusal questions arise with regard to any particular matter, I will request the
advice of the Board’s ethics office.

31. After being notified of the discrepancy between his response to the Questions for the Record,
the Congressional Inquiry, and the statement provided to the OIG, the subject submitted a letter
to the Members of Congress to clarify his earlier response. That clarification stated, in part, that
when he initially responded, he did not recall that Littler Mendelson represented Leadpoint; he
firmly did not believe that he was required to recuse himself from the vote to direct the General
Counsel to seek remand of the Browning-Ferris case; and the Designated Agency Ethics Official
(DAEOQ) informed him that he was not obligated to recuse himself. (IE 22 exhibit 12)

32. The following is a summary of the information provided by the subject during an interview:
(IE 22)

a. When he responded to the Congressional inquiry questions, some 6 or 7 months after
submitting the Questions for the Record, he did not have a recollection of the obscure fact that
Littler Mendelson represented Leadpoint in the Browning-Ferris matter; (page 35)
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b. He did not really answer question 21, indicating that he was not sure about the statement
made in the question that Littler Mendelson represented Leadpoint and he did not believe that he
was familiar with that fact at that time; (page 35)

¢. He avoided the question and simply said that if recusal questions arise with regard to any
particular matter, he will request the advice of the Board’s ethics office; (page 35)

d. He did not want to go through the effort of tracking down whether the assertion in question
21 that Littler Mendelson represented a party in Browning-Ferris was correct; (pages 35-36)

e. He was aware that Browning-Ferris was a significant case and one of many reversals of
precedent by the Obama Board, but he did not have any joint-employer cases after Browning-
Ferris was issued; (page 36 & 38)

f. In response to the assertion that a reasonably competent attorney would recall that his firm
represented a party in Browning-Ferris once that fact was made known to the attorney, he
responded that in the confirmation process there are reams and reams of documents; huge forms
one after another; and the Questions for the Record were just another form, and he did not focus
on it or recall it; (pages 36-37)

g. He has no motive to lie to Congress and he would not do so after leaving his law practice
and moving to Washington, D.C., to engage in public service; (pages 39)

h. He did not think of recusing himself from the Hy-Brand deliberations; (pages 42)

i. The NLRB has a very elaborate recusal system, and if you are recused they do not assign
the case to you; (pages 43)

. He does not look at every case that comes across his desk and wonder if he has to recuse
himself; (page 44)

k. The reason why no one told him that he was recused in Hy-Brand was because the
Browning-Ferris case was before the circuit court and the Board did not have jurisdiction over it;
{page 44)

1. There was no reason for him to have a concern that Hy-Brand was overturning Browning-
Ferris; (page 45)

m. That he should be recused in Hy-Brand never entered his mind or anyone else’s mind at
the NLRB; (page 45)

n. It is the Board’s responsibility to identify recusal questions. (page 46)
0. He did not agree that Littler Mendelson was representing Leadpoint in the Browning-Ferris
case because Littler Mendelson had not made an appearance in circuit court litigation and

Leadpoint had not participated in the Browning-Ferris case in the circuit court; (pages 47-49)

7
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p. Prior to the Hy-Brand decision, they had gone through a number of other deliberations with
the former Chairman and he did not think that he was going to be able to make a lot of writing
style changes to the Hy-Brand decision; (page 60)

q. There was some pushback from the career staff about using Hy-Brand to overrule
Browning-Ferris, and he wondered about it but concluded that it was appropriate; (page 61)

r. He did not feel any undue pressure to participate in cases, but he did feel pressure from the
time constraints; (page 62)

s. He agreed with the outcome of the Hy-Brand decision. (page 62)

t. He did not seek any guidance from the DAEOQ prior to participating in the Hy-Brand
decision, before voting in Hy-Brand, or when he participated in the direction to the General
Counsel regarding the remand of Browning-Ferris from the circuit court. (pages 75-79)

u. After he received the Congressional inquiry, he met with the DAEO and during that
meeting she told him that she thought that he did not violate the pledge. He requested that
determination in writing, but the DAEQ did not provide a memorandum to him because she
stated that the OIG did not want her to issue or put her determination in writing. (pages 79-80)

ANALYSIS

We determined that the subject did not intentionally provide false information in response
to the Congressional oversight committees’ request for information or to the OIG. While it is
apparent that the subject’s statements in response to the Congressional inquiry are inconsistent
with the information he provided in response to Questions for the Record question 18 and the
fact that the Ranking Member, in question 21, stated that Littler Mendelson represented a party
in the Browning-Ferris matter, inconsistency alone is not sufficient to show that the subject
intentionally lied.

The subject’s initial draft response to the Congressional inquiry and his reaction after
being informed of the discrepancy supports a finding that more likely than not the subject did not
recall that fact when he submitted his response. The subject’s email message that he sent after he
received the Congressional inquiry shows what appears to be a genuine lack of recall of the fact
that Littler Mendelson represented Leadpoint. Additionally, once the subject learns that fact, his
reaction appears to be one of trying to determine if he should have known. Had the subject
recalled the information regarding Littler Mendelson that he previously provided in his answers
to the Questions for the Record, we would expect different responses in the email messages to
his staff.

The President’s ethics pledge found in Executive Order 13770, January 28, 2017, Ethics
Commitments by Executive Branch Appointees states:
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As a condition, and in consideration, of my employment in the United States
Government in an appointee position invested with the public trust, I commit
myself to the following obligations, which I understand are binding on me and are
enforceable under law: . . .

6. [ will not for a period for 2 years from the date of my appointment participate
in any particular matter involving specific parties that is directly and substantially
related to my former employer or former clients, including regulations and
contract.

To “participate” means to participate in a manner that is both personal and substantial.
EO 13770, section 2 paragraph (t). Those terms are defined in 5 C.F.R. 2641.201(i):

Participate is to take an action as an employee through decision, approval,
disapproval, recommendation, the rendering of advice, investigation or other such
action, or to purposefully forbear in order to affect the outcome of a matter;

Personally means to participate directly, either as an individual or in combination
with other persons; and

Substantial means that the employee’s involvement is of significance to the
matter.

A Member’s participation in the Board’s decision making process is participation that is
both personal and substantial. As illustrated by the facts outlined above, the subject fully
participated in reviewing the draft decision and the drafts of the direction to the General Counsel.
The subject then voted “approved” on the decision itself, the direction to the General Counsel to
ask that Browning-Ferris be remanded, and the Solicitor’s direction that rescinded the direction
to the General Counsel.

As stated in our report to Congress, we determined that the Hy-Brand and Browning-
Ferris cases are the same particular matter involving specific parties for the purposes of the
President’s ethics pledge found in Executive Order 13770, In reaching that conclusion, we took
into account the position of the subject as stated in a letter provided to the OIG by the subject’s
attorney. Providing a written position afforded the subject an opportunity to be heard on the
issue without having to participate in a voluntary interview that could have been used against the
subject in a criminal proceeding. We also considered the position of DAEO. Our report to
Congress and the subject’s letter are provided as an appendix to this report.

“Directly and substantially related to my former employer or former clients” is defined,
in part, as a matter that the appointee’s former employer represents a party. EO 13770 sec. 2 (d).
We disagree with the subject’s argument that the Leadpoint is not a party to the Browning-Ferris
matter at the circuit court and that Littler Mendelson is not Leadpoint’s representative,
Leadpoint is in fact a party in the underlying Board litigation that resulted in the circuit court
litigation and remained a “Respondent”™ in the circuit court litigation. That Leadpoint opted to
not appear before the circuit court does not change its status as a party for purposes of the NLRB

9
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charge or the circuit court litigation. Additionally, Littler Mendelson itself, in July 2017,
provided a list of cases pending before the circuit courts in which it represented a party.
Browning-Ferris is on page one of that list. The Agency continued to serve Littler Mendelson
throughout the circuit court proceedings. The motion for reconsideration filed by the General
Counsel includes Court of Appeals Docket number 16-1063 that lists Leadpoint as the
respondent — a party.

The subject did in fact have actual knowledge that Littler Mendelson was a representative
of a party in the Browning-Ferris case. The subject’s assertions that he did not directly answer
the questions or that he was not sure that the facts asserted in the question were accurate does not
negate the fact that the subject was notified in writing that Littler Mendelson represented
Leadpoint in the Browning-Ferris case. The subject’s statements during the interview regarding
his thought process in answering the questions lack a level of credibility. Clearly the subject had
to read question 21 because the answer he provided is not random. In other words, although his
answer may be evasive it is not nonsensical. Additionally, if the subject was simply inserting a
generic response to questions regarding his recusal obligations and future actions, we would
expect the answers to questions 20 and 21 to identical. Given that they are not, it is apparent that
the subject read the questions and made some distinction between the two.

The subject also had actual knowledge that the decision in which he was participating
was in fact the dissent from the Browning-Ferris case that was being reissued as a majority
decision in Hy-Brand. The subject was provided that information in writing before he received
the draft majority decision. Thereafter, the subject chose to participate in the Board’s actions to
reissue the Browning-Ferris dissent as a majority decision.

The pledge obligates the subject to commit himself to not participate in particular matters
involving the parties that are represented by Littler Mendelson. Because of that commitment, the
subject is not afforded the privilege to ignore or forget in what cases Littler Mendelson
represents parties. [f the subject had an honest belief that question 21 contained a misstatement
of fact, he should have addressed that issue either at the time he answered the questions or before
he participated in a decision that overruled Browning-Ferris while it was pending an
enforcement action in a circuit court. Having done neither, the subject was obligated to seek
ethics advice from the DAEO prior to participating in the deliberations that were simply
reissuing the Browning-Ferris dissent as a majority decision by a new Board.

At various times, the subject has stated that the DAEQ stated to him that his participation
in the direction to the General Counsel to request remand of Browning-Ferris was not a pledge
violation. The DAEO may provide advice to an employee who has questions about the
application of the Standards. 5 C.F.R.2635.107(b). An employee who then relies upon the
DAEQ’s advice and acts in conformance with it may not be disciplined provided the employee
made full disclosure of all of the relevant circumstances. Id. It is our understanding that this
regulatory provision is applicable to the DAEO’s advice regarding the President’s pledge. There
is no evidence and the subject is not asserting that he sought DAEO advice prior to any of his
actions in Hy-Brand or the direction to the General Counsel. As such, the “safe harbor”
provision is not applicable to the subject.
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In performing her duties, the DAEO is required to seek the services of the OIG when
appropriate, including the referral of matters to and the acceptance of matters from the OIG.
See 5 U.S.C. 2638.203(12). The DAEO has no independent investigative authority. If an OIG
investigation substantiates misconduct, the DAEO then ensures that there is prompt and effective
action taken to remedy the violation. See 5 U.S.C. 2638.203(9). It is our longstanding practice
to request that the DAEO not engage in investigative activity or issue ethics guidance involving
past conduct that the OIG is investigating until after we are able to provide the DAEO with
factual information based upon our investigative efforts. This practice ensures that the DAEO
does not interfere with our investigative efforts and that the DAEO is not inappropriately used by
an employee as an advocate or representative. The DAEO is, however, not bound by any
determinations that we make regarding the application of the facts to the Standards or the
President’s ethics pledge. It is our understanding that the DAEO is not in disagreement with our
determination that a pledge violation occurred when the subject participated in the Hy-Brand
deliberation that was then followed by the direction to the General Counsel to seek remand of
Browning-Ferris.

Extenuating or M