GAQ AUDIT REVEALS HALF-MEASURES TAKEN BY
SMALL BUSINESS ADVOCATES

HEARING

BEFORE THE

SUBCOMMITTEE ON CONTRACTING AND
WORKFORCE

OF THE

COMMITTEE ON SMALL BUSINESS
UNITED STATES
HOUSE OF REPRESENTATIVES

ONE HUNDRED FIFTEENTH CONGRESS
FIRST SESSION

HEARING HELD
OCTOBER 25, 2017

Small Business Committee Document Number 115-043
Available via the GPO Website: www.fdsys.gov

U.S. GOVERNMENT PUBLISHING OFFICE
27-254 WASHINGTON : 2018

For sale by the Superintendent of Documents, U.S. Government Publishing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



HOUSE COMMITTEE ON SMALL BUSINESS

STEVE CHABOT, Ohio, Chairman
STEVE KING, Iowa
BLAINE LUETKEMEYER, Missouri
DAVE BRAT, Virginia
AUMUA AMATA COLEMAN RADEWAGEN, American Samoa
STEVE KNIGHT, California
TRENT KELLY, Mississippi
ROD BLUM, Iowa
JAMES COMER, Kentucky
JENNIFFER GONZALEZ-COLON, Puerto Rico
DON BACON, Nebraska
BRIAN FITZPATRICK, Pennsylvania
ROGER MARSHALL, Kansas
RALPH NORMAN, South Carolina
NYDIA VELAZQUEZ, New York, Ranking Member
DWIGHT EVANS, Pennsylvania
STEPHANIE MURPHY, Florida
AL LAWSON, JR., Florida
YVETTE CLARK, New York
JUDY CHU, California
ALMA ADAMS, North Carolina
ADRIANO ESPAILLAT, New York
BRAD SCHNEIDER, Illinois
VACANT

KEVIN FITZPATRICK, Majority Staff Director
JAN OLIVER, Majority Deputy Staff Director and Chief Counsel
ADAM MINEHARDT, Staff Director

1)



CONTENTS
OPENING STATEMENTS

Page
Hon. Steve Knight ......ooooiiiiiiiiieceeeeee ettt
Hon. Stephanie MUrphy .....ccccoooociiieiiiiceeeeeee e e sevae e e evee e 2
WITNESSES
Mr. William B. Shear, Director, Financial Markets and Community Invest-
ment, United States Government Accountability Office, Washington, DC ..... 4

Mr. Robb N. Wong, Associate Administrator, Office of Government Con-
tracting and Business Development, United States Small Business Admin-
istration, Washington, DC ..........cccoiiiiiiiiiiiiiieie et

Mr. Kevin Boshears, Director, Office of Small and Disadvantaged Business
Utilization, Department of Homeland Security, Washington, DC ...................

APPENDIX

Prepared Statements:

Mr. William B. Shear, Director, Financial Markets and Community In-
vestment, United States Government Accountability Office, Wash-
INGEON, DC oot e et e e e e e e e e naa e e eneraeens 15

Mr. Robb N. Wong, Associate Administrator, Office of Government Con-
tracting and Business Development, United States Small Business Ad-

ministration, Washington, DC ........c..ccccooeiiiiiiiiiiiiieccieeeceeeeree e 38
Mr. Kevin Boshears, Director, Office of Small and Disadvantaged Busi-
ness Utilization, Department of Homeland Security, Washington, DC ... 41
Questions for the Record:
None.

Answers for the Record:

None.

Additional Material for the Record:
GAO REPOTE .eeeieiiiiieiiieeiieeet et ee et e et e et e e e te e e s aeessabeesssaaeesnsaeesnnsaeenns
Responsible Business Lending Coalition
Social Security AdminiStration .........cccccocceevieerieniieiienie e

(I1D)






GAO AUDIT REVEALS HALF-MEASURES
TAKEN BY SMALL BUSINESS ADVOCATES

WEDNESDAY, OCTOBER 25, 2017

HOUSE OF REPRESENTATIVES,
COMMITTEE ON SMALL BUSINESS,
SUBCOMMITTEE ON CONTRACTING AND WORKFORCE,
Washington, DC.

The Subcommittees met, pursuant to call, at 11:00 a.m., in Room
2360, Rayburn House Office Building, Hon. Steve Knight [chair-
man of the Subcommittee] presiding.

Present: Representatives Knight, Chabot, Comer, Evans, and
Murphy.

Chairman KNIGHT. Good morning. This hearing will come to
order. And we will see as members will be coming in as we get
going.

Okay, we have heard time and time again that small business
contractors are good for the government and good for the economy.
They are innovators. Job creators increase competition and save
taxpayer dollars in the process. That is why there is a statutory
goal of awarding at least 23 percent of prime contract dollars to
small businesses. Given their importance, we need to ensure that
they have every opportunity to compete.

Today we are here to talk about a critically important advocate
for small contractors within our federal procurement ecosystem, the
Office of Small and Disadvantaged Business Utilization, or
OSDBUSs, operate on the front lines of government procurement,
acting as a protector and champion of small businesses within the
federal contracting space.

These offices are charged with the implementation and execution
of contracting assistance, related functions and duties, specifically
fighting against unjustified contract bundling. In order to protect
and preserve the interests of small businesses across the Federal
Government, each agency with procurement powers has its own
OSDBU office. Thus, it is important to access whether these offices
are faithfully executing the responsibilities given to them.

The GAO conducted a comprehensive audit of 24 federal
OSDBUs, accessing their compliance with the requirement laid out
in section 15(k) of the Small Business Act. While the report indi-
cated widespread and varying degrees of noncompliance, some of
GAOQ’s results are particularly troubling. GAO found several agen-
cies were not complying with specific functional requirements in
the Small Business Act. We will explore those in more detail today.
Furthermore, OSDBU directors are continuing to report to persons
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other than the head or deputy head of the agency, and some direc-
tors are holding collateral duties.

Each of the section 15(k) requirements serve a unique and essen-
tial function. Any noncompliance may impede the OSDBU’s ability
to effectively advocate for small contractors.

With that said, agencies responded to GAO’s findings in various
ways. Many agreed, stating that they would begin complying with
the section 15(k) requirements. However, some disagreed and ar-
gued that due to the nature of the requirement and the office, that
particular requirements are unsuitable for them. Some further ar-
gued that the internal structure of the agency poses barriers to
compliance, and that noncompliance can be attributed to the agen-
cy seeking efficiencies among its programs and offices.

Agencies should not be allowed to flout the law. It is our respon-
sibility to conduct proper oversight by asking them to explain why
they are noncompliant, and explore options to remedy the situa-
tion. However, I also understand each agency has its own set of
challenges, particularly OSDBUs in some of the smaller ones. I
hope to gain a deeper understanding today of what these chal-
lenges might be.

Lastly, it is important for us to examine the Small Business Pro-
curement Advisory Council, or SBPAC. Led by the SBA and com-
prised of OSDBU directors, SBPAC undertakes annual reviews of
OSDBU’s compliance with its statutory requirements. Discrep-
ancies were found between GAO and SBPAC’s review. This is trou-
bling since SBPAC’s reviews influence SBA’s small business score-
card grades for each agency. Inaccurate SBPAC reviews may ulti-
mately impede Congress’ ability to conduct effective oversight over
agency OSDBUs. Understanding this, we should explore ways in
which the SBPAC review process can be improved and what addi-
tional controls can be put in place to ensure objectivity and fairness
in its future reviews.

Now, if you understood all that, great. We are halfway there.

Ultimately, the lessons we take from examining today’s GAO re-
port will help us understand how OSDBUs impact small contrac-
tors nationwide. I look forward to hearing from our witnesses. We
Wiél benefit from your perspective and I thank you for being here
today.

I now yield to the ranking member, Ms. Murphy, for her opening
statement.

Ms. MURPHY. Thank you, Mr. Chairman.

Each year the Federal Government procures more than $400 bil-
lion in goods and services from businesses around the country
through government contracts. The Small Business Act established
a governmentwide goal of awarding at least 23 percent of prime
federal contracts to small businesses to ensure that they receive
their fair share of federal contracting opportunities. Additionally,
Offices of Small and Disadvantaged Business Utilization, or
OSDBUs, were created at every federal agency to increase small
business participation in the federal procurement marketplace.

OSDBUs promote small business inclusion within an individual
agency’s mandate and ensure that small firms are treated fairly
and equitably in the contracting process. In this capacity, OSDBUs
serve as one of the primary advocates for small firms and offer
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them information and guidance on contracting opportunities, both
for prime contract awards and subcontract awards. Additionally,
they work with the SBA and other agency officials to determine
contracting goals for their agency. Overall, OSDBUs serve a critical
role in the procurement process because they are well positioned to
help small businesses compete more successfully for Federal Gov-
ernment contracts.

To ensure that these offices are fulfilling their mission, the GAO
has reviewed each agency’s compliance with their statutorily man-
dated functions. This hearing will address the most recent report
on efforts to encourage agencies to voluntarily comply with report-
ing structure requirements for the OSDBU director.

The GAO concluded that several agencies failed to comply with
the statute in a variety of ways, which may have interfered with
their ability to fully advocate for small businesses as Congress had
intended. Findings like these leave us all concerned about the lack
of assistance for small contractors, many of whom rely on OSDBUs.

With the recent growth in federal contract spending, small firms
should be receiving opportunities commensurate with this increase.
However, the dollars and actions awarded to small businesses have
been somewhat stagnant since fiscal year 2005. Moreover, small
business contracting programs are vastly underutilized as only 25
percent of these actions were awarded through a small business
set-aside or sole source contract.

Pursuant to statutory requirements, OSDBUs must work with
small businesses to ensure that they receive the maximum prac-
ticable opportunity to compete for contracts. This Committee
shares that priority and, therefore, must hold OSDBUs who do not
meet these statutory requirements accountable for their short-
comings. Today’s hearing will provide background and ideas needed
{:o guide the Committee as we draft legislation to address this prob-
em.

I thank the witnesses for being here and look forward to gaining
more insight as to how we can make OSDBUs more effective in
meeting their mission. Thank you, and I yield back.

Chairman KNIGHT. Thank you very much. And if Committee
members have an opening statement prepared, I ask that they be
submitted for the record.

Okay. I am going to take a minute to explain the timing. Mr.
Shear and Mr. Wong know exactly what I am going to say. You
have got 5 minutes. The lights will come on, when it goes to yellow
you have a minute, and then just start wrapping it up when it gets
to red, and then we will keep this thing moving.

Okay. I would now like to introduce our witnesses. Our first wit-
ness is no stranger to us. It is Mr. William Shear, director of Fi-
nancial Markets and Community Investment Team at the GAO.
Mr. Shear has testified before this Committee on a number of occa-
sions, and been engaged with this Committee on a wide range of
small business topics. We again look forward to Mr. Shear and
hearing his perspective on finding this important GAO report and
we welcome you back today. It is always good to see you.

Our second witness today is Mr. Robb Wong. Mr. Wong serves
as the associate administrator for the U.S. Small Business Admin-
istration Office of Government Contracting Business Development.
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He is responsible for advocating for small businesses in the federal
marketplace and oversees more than $500 billion in total federal
spending. This will be Mr. Wong’s second time testifying before this
Subcommittee, and we are very happy that he has come back and
we look forward to your statements.

Our third witness today is a newcomer, so we will break you in
easy, Mr. Kevin Boshears. Mr. Boshears serves as the director of
the Department of Homeland Security’s Office of Small and Dis-
advantaged Business Utilization and has served in the position
since May of 2003. Prior to that he served as the director of Treas-
ury Department OSDBU and worked as a procurement analyst,
providing guidance to small business specialists located in Treas-
ury’s 12 bureaus. Mr. Boshears has enjoyed a long and respectable
career as an instructor, teacher, and dedicated public servant in
the small business procurement arena. Needless to say, he brings
a wealth of knowledge and experience to the table. We welcome you
to the Subcommittee, and we look forward to your statements
today.

Mr. Shear, you are now recognized for 5 minutes.

STATEMENTS OF WILLIAM B. SHEAR, DIRECTOR, FINANCIAL
MARKETS AND COMMUNITY INVESTMENT, UNITED STATES
GOVERNMENT ACCOUNTABILITY OFFICE; ROBB N. WONG,
ASSOCIATE ADMINISTRATOR, OFFICE OF GOVERNMENT
CONTRACTING AND BUSINESS DEVELOPMENT, UNITED
STATES SMALL BUSINESS ADMINISTRATION; KEVIN
BOSHEARS, DIRECTOR, OFFICE OF SMALL AND DISADVAN-
TAGED BUSINESS UTILIZATION, DEPARTMENT OF HOME-
LAND SECURITY

STATEMENT OF WILLIAM B. SHEAR

Mr. SHEAR. Thank you. Chairman Knight, Ranking Member
Murphy, and members of the Subcommittee, I am pleased to be
here today to discuss our recent work on the Office of Small and
Disadvantaged Business Utilization, often called OSDBUs.

The Federal Government has a longstanding policy to maximize
contracting opportunities for small businesses. To help increase
small business visibility among federal agencies, in 1978, Congress
amended the Small Business Act to require that all federal agen-
cies with procurement powers establish an OSDBU to advocate for
small businesses. Section 15(k) of the Small Business Act contains
provisions related to OSDBUs.

We recently completed a report containing findings from an ex-
tensive compliance audit where we examined 15(k) requirements at
24 agencies. In addition, we examined the review by the Small
Business Procurement Advisory Council, called the SBPAC, of
OSDBU compliance with section 15(k) requirements. This state-
ment is based on our recent report.

With respect to our examination of compliance, demonstrated
compliance with selected section 15(k) requirements for the
OSDBU varied across the 24 agencies surveyed. Examples of GAO
findings include the following.

Five agencies did not demonstrate compliance with the require-
ment to limit collateral duties of OSDBU directors.
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Six agencies did not demonstrate compliance with the require-
ment for compensation and seniority of OSDBU directors.

Nearly all agencies, 23 to be specific, demonstrated compliance
for four requirements on OSDBU director experience, supervisory
duties of the OSDBU director, identifying and addressing signifi-
cant bundling of contracts, and providing assistance on payments.

Fifteen agencies demonstrated compliance with the requirement
to respond to notification by small business that a solicitation un-
duly restricts the ability of the small business to compete for the
award.

For the one requirement for which we reviewed only 10 agencies,
four OSDBU directors did not report directly to the agency head or
deputy head.

SBA chairs SBPAC and its members are nearly all OSDBU direc-
tors. With respect to our examination of the SBPAC’s annual peer
review, we found that SBA’s assessment of compliance differed
from ours. Specifically, when we considered the same section 15(k)
requirements as the SBPAC review, our compliance determinations
did not align with SBPAC’s 2016 organizational success factor
scores. Other than reviewing documentation agencies choose to pro-
vide, SBA’s guidance for the review panel does not indicate any
other means by which reviewers could obtain or clarify information
about agencies’ compliance with section 15(k) requirements. We
recognize that neither the SBPAC nor any other entity, including
ourselves, can conduct this type of compliance audit that we have
just completed. However, we do think that the SBPAC should con-
sider our findings as it continues to work on a more in-depth re-
view process.

For the 19 of 24 agencies that did not demonstrate compliance
with section 15(k) requirements, we recommended that they comply
or report to Congress on why they had not complied, including
seeking any statutory flexibilities or exceptions believed appro-
priate. We made one recommendation to SBA to include more de-
tailed guidance to SBPAC members for the annual reviews.

Chairman Knight, Ranking Member Murphy, and members of
the Subcommittee, this concludes my statement. I would be pleased
to answer any questions that you may have.

Chairman KNIGHT. Thank you, Mr. Shear.

And Mr. Wong, you are now recognized for 5 minutes.

STATEMENT OF ROBB N. WONG

Mr. WONG. Thank you. Good morning.

Thank you, Chairman Knight. Thank you, Ranking Member
Murphy. I appreciate the opportunity to testify today, particularly
alongside Mr. Bill Shear from GAO and my colleague, Kevin
Boshears of DHS. SBA is fortunate to have a good and constructive
relationship with both of them.

In my role as Associate Administrator for SBA’s Office of Govern-
ment Contracting and Business Development, I also chair the
SBPAC, which works collaboratively with the OSDBUs to achieve
the governmentwide small business goals. I hope to bring a fresh
set of eyes and perspective.

When I reviewed the GAO report I made several observations.
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One, I see that the government, through the hard work of the
OSDBUs, has hit its small business goals for prime contracting in
each of the past 4 years. That is a noteworthy achievement because
these are seasoned, committed, small business professionals and
they do their job well.

Two, the GAO reports that several agencies and their OSDBU
programs are not in overall compliance with portions of the 15(k)
requirements. This is a concern to me, particularly as a lawyer. I
believe that full compliance with the law is essential.

In my opinion, the SBPAC must work collaboratively together to
balance both of these needs.

The purpose of the GAO report in this hearing is to make the
OSDBU program function even better, and SBA certainly shares
that goal. Of the 20 recommendations made in the report, there is
only one for SBA. The report recommends that we provide more de-
tailed guidance in our SBPAC review process. Otherwise, the re-
maining recommendations involve other agencies. For SBA’s part,
we have already begun to implement changes in our review process
through changing the scorecard weighted goals and percentages as
outlined in my written testimony. Also, we have implemented peer
review changes in factoring in compliance requirements as part of
our scorecard process. Those changes will be in place for the up-
coming fiscal year 2017 evaluations.

Aside from the scorecard and peer review, I also mentioned in
my written testimony that I intend to use the SBPAC to increase
collaboration between SBA and the OSDBU directors. I want us to
share best practices and opportunities to increase access across
agencies. The bottom line is that I want us collectively to best serve
our small business customers.

Thank you, Mr. Chairman, and members of the Committee for
your continued interest in this program. I look forward to your
questions, and I yield back the balance of my time. Thank you.

Chairman KNIGHT. Thank you, Mr. Wong.

And Mr. Boshears, you are now recognized for 5 minutes.

STATEMENT OF KEVIN BOSHEARS

Mr. BOSHEARS. Chairman Knight, Ranking Member Murphy,
and distinguished members of the Subcommittee, I welcome the op-
portunity to discuss with you today the Department of Homeland
Security’s, DHS, award-winning small business contracting pro-
gram.

Since its inception, DHS has always been committed to small
business inclusion in its contracting program. And as the director
of the Office of Small and Disadvantaged Business Utilization,
OSDBU, I work throughout the department to promote and develop
strategies for small business participation in the DHS contracting
program and with other OSDBU directors, SBA and the SBPAC, to
promote federal-wide small business participation.

Some of the innovative and inclusive initiatives DHS uses in-
clude maintaining a web presence with helpful and timely re-
sources for small businesses, publishing an annual forecast of con-
tracting opportunities, and setting and monitoring DHS-wide and
component small business goals.
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As this Committee knows very well, small businesses make sub-
stantial contributions to the American economy and taxpayers
through innovation, job creation, cost savings, tax revenue. For
these reasons, the DHS OSDBU plays a key role in the Depart-
ment’s efforts to promote meaningful communications with indus-
try. DHS is proud of its successful small business contracting pro-
gram, which has benefitted from strong support from DHS senior
leadership. For example, Acting Secretary Elaine Duke and Under-
secretary for Management Claire Grady, the senior official per-
forming the duties of the deputy secretary, are both long-time sup-
porters of the federal small business contracting program through-
out their distinguished careers. They continue to offer strong sup-
port to the DHS OSDBU in their current positions. DHS is also
proud of its results from the SBA’s annual small business procure-
ment scorecard. DHS has received a grade of A or A+ each year be-
tween fiscal year 2009 and fiscal year 2016, making DHS the larg-
est federal agency to have such a consistent success record.

Finally, as evidence of the Department’s efforts to maintain a
small business contracting program that promotes small business
prime contracts and small business subcontracts under DHS large
business prime contractors, DHS demonstrated compliance with all
of the section 15(k) requirements selected by GAO for the review
during a recent audit that is the topic of this hearing.

Chairman Knight, Ranking Member Murphy, and distinguished
members of the Subcommittee, thank you again for the opportunity
to testify today on this important topic. I look forward to your ques-
tions. Thank you.

Chairman KNIGHT. Quick and to the point.

We do have the Chairman of the Small Business Committee here
with us today, and we will ask him for all of the really smart ques-
tions to be coming out.

I will start questions, and I will recognize myself for 5 minutes.

So I will ask just kind of a general question across the board,
and Mr. Shear, we will start with you. Some agencies have stated
in response to the GAO’s findings that certain functional require-
ments are unmet because those functions are performed by another
office within the agency. In light of other competing priorities and
limited budgets, should this be of concern, particularly of small
agencies?

Mr. SHEAR. The answer to that is yes. I think that whenever
any agency is not in compliance—cannot demonstrate compliance—
it raises the concern because the requirements are there to serve
a purpose. I was very glad to hear Robb Wong say that. It is impor-
tant that agencies be in compliance. One of the things that we did
in our interactions with the agencies and that we raise as possi-
bility in terms of asking for, let’s say, exceptions or things of that
nature, is that there can be circumstances in which it might make
sense to create an exception or to create some flexibility around
some requirements. But it is at the starting point, and many times
at our finishing point, there is the lack of compliance, of dem-
onstrated compliance that is a concern for us.

Chairman KNIGHT. And let me take that a little further. And
Mr. Wong, maybe you can help me out with this. What happens
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with noncompliance? What is the mechanism now? If you are find-
ing out there is noncompliance, what is the next step?

Mr. WONG. So I can really only speak to the way that I have
been handling this for the last couple of months. But the first thing
I have done is try to educate myself about how many Agencies have
been out of compliance and then we seek to wonder why. But in
general, I will assure you, at least at this point, that from my deal-
ings with the OSDBUs, they are committed small business profes-
sionals, and I do not think that anyone willfully wants to be or is
trying to willfully flout the law. But when we do find someone that
is out of compliance, I think that it is important that they become
compliant. I do believe that if an exception is necessary, then we
can obviously advocate for that. But in general, if we find that
somebody is out of compliance, we will certainly try to, in my mind,
I look at things that because all of the 15(k) requirements are com-
plied with at some point by all of the agencies that we have, so
they are a good roadmap and they certainly serve a purpose. So
what we want to be able to do with the agencies that are out of
compliance is to educate them by collaborating with them with best
practices and trying to use the SBPAC to share information to help
others that are out of compliance to get in compliance by following
the example of other agencies that have been able to comply.

Chairman KNIGHT. And I think that is the perfect answer. I
really do. I think that so many small businesses, you know, what-
ever their dealings are with government, one of their issues and
one of the things that they talk to us about is government is not
working with me or they are not trying to help me and figure out
why I am not doing the right thing or why I missed something. I
could talk for my home State in California. I dealt with an awful
lot of agencies that were more on the heavy-handed instead of the
education. And a small business is in business of making money so
that they can produce jobs and they can produce opportunities. And
so I think that part of our job, or at least the government’s job,
should be let’s help them get to a place where they will be in com-
pliance and they will understand what we are trying to do and why
this is so important. So I think that is a perfect answer.

One last question and then I will go to Ms. Murphy. Given that
federal contracting has moved towards practices that may be un-
friendly to small business, such as strategic sourcing and category
management, how important do you think these section 15(k) re-
quirements are to address concerns regarding small businesses?
And I will go to Mr. Boshears or Mr. Wong or whoever wants to
jump on in on that.

Mr. BOSHEARS. In my experience at DHS, and I believe this
will relate to your question about strategic sourcing.

I am sorry.

Chairman KNIGHT. No, you are good.

Mr. BOSHEARS. In regard to your question about strategic
sourcing and category management, I will reflect just briefly on my
experience at DHS with regard to section 15(k). What I have ob-
served is that being in compliance with section 15(k) establishes
the foundation and the framework to implement the small business
contracting program. I found that to be very important in my work.
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And then in terms of strategic sourcing and category manage-
ment, we have to use the current federal contracting system as our
launch pad to understand how small businesses can participate in
that environment. For a small business advocate, the small busi-
ness constituents that are interested in doing business with a fed-
eral agency like mine, DHS, or any federal agency, what they want
to know about is how can they identify meaningful opportunities to
participate? So if that comes in the form of strategic sourcing, they
would want to learn about that, for example. If they are looking at
the way an agency has bought something in the past, they want
to consider that. So all of these types of things factor into their de-
cision on how to participate. So with this new landscape, those
types of things will still come into play.

Chairman KNIGHT. Thank you very much.

And I am going to move on to Ms. Murphy. And I recognize her
for 6 minutes and 32 seconds.

Ms. MURPHY. Thank you, Mr. Chairman.

Mr. Shear, the OSDBU reporting structure described in section
15(k)(3) of the Small Business Act is in place to ensure that those
charged with advocating for small businesses are in a position to
influence contracting opportunities. In multiple GAO reports con-
cerning OSDBUs, you have emphasized the correlation between an
office’s reporting structure and its ability to effectively advocate on
behalf of small businesses. Can you elaborate on how an OSDBU’s
reporting structure can affect an agency’s ability to achieve small
business contracting goals?

Mr. SHEAR. Let me use one example that comes to mind imme-
diately and that is something that Kevin Boshears was just talking
about, strategic sourcing. So even though the report I am dis-
cussing here is not addressing strategic sourcing, certainly a lot of
the apparatus around OSDBUs created by the Small Business Act
is to give a certain stature to the OSDBU director to really affect,
to really have resources in place to reach out to small businesses,
to influence policy of the agency, whether it is talking about mar-
ket research or whatever other mechanisms there are, to make
sure that there are appropriate opportunities for small businesses.

So let me just refer back to we did a report now 3 years ago on
strategic sourcing and inclusion of small business. So from the mo-
ment of going into DHS—I hope I do not embarrass you, Kevin—
but I will just say it was clear that he was at the table with the
DHS strategic sourcing working group and even making decisions
of when strategic sourcing would be used. So that stature became
even more important than when we talk about just simple single
award contracts. It became very important that way. It became
very important that they were using set-asides within strategic
sourcing in a way that I thought was more pronounced than some
of the other agencies used. So that gives an example of where this
structure can be very effective. So, I think I will end it there unless
you want to ask a follow-up.

Ms. MURPHY. No, thank you. I appreciate that.

Well, Mr. Boshears, first, let me commend your office for being
the highest complying OSDBU, and thank you for being here. Are
there, from your perspective, having run a successful program, are
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there any statutory changes you would recommend to increase uti-
lization of small business contracting programs?

Mr. BOSHEARS. Thank you for the question. In my work effort,
I get a tremendous amount of feedback directly from small busi-
ness owners and representatives themselves. So over the past year
or two, when I am having these discussions, and I have them like
on a daily basis, it is one of the joys of my work. I listen for pat-
terns. You know, if companies are bringing up the same topic to
me repeatedly from different individual companies, it gets my at-
tention. So I would say over the past year or so, maybe a 2-year
period, what the small business that I have spoken with, they want
to be able to continue to have meaningful opportunities to partici-
pate.

Like, for example, suppose a small business has served as a
prime contractor on a small business set-aside contract and they
have done a really, really good job, they want to be able to have,
at least make an effort to keep doing that contract. Like, if there
is a recompetition later for the same work. Well, in areas like stra-
tegic sourcing or category management or governmentwide con-
tracts, if the agency is changing contracts, you know, moving from
one method to another and that small business is not on the second
contract of choice, then the company does not have an opportunity
to, in their words, rebid their work. So these are the types of things
that have come on my radar screen in the past couple of years be-
cause I have heard that from hundreds of companies in my daily
and weekly phone calls and email exchanges. So as Mr. Shear men-
tioned on one of GAO’s reviews from several years ago on strategic
sourcing, when these discussions are taking place, it is very impor-
tant for the OSDBU director to use Mr. Shear’s words, “have a seat
at the table.” Because, see, that is the only way in my experience
one can be an effective advocate.

You see, I hold the small business community in such high re-
gard. At DHS, for over 14 years now, the small business commu-
nity, they have done a magnificent job for us in support of our mis-
sion and they are very, very good in what they do in a wide variety
of industries. So I want to be able to continue to offer these mean-
ingful opportunities to participate.

Experienced small business owners will tell you they understand
that there are different contract vehicles and different ways of buy-
ing for the Federal Government, and they will tell you, and they
try to keep abreast of it. But it is very important to keep that
meaningful opportunity to participate because that is where they
flourish. And that is where all the good things happen as a result
of securing those contracts.

b N{{s. MURPHY. Great. Thank you very much. And I will yield
ack.

Chairman KNIGHT. Okay. And we will go to Mr. Comer for his
questions.

Mr. COMER. Thank you, Mr. Chairman.

Mr. Wong, first question. Once the SBPAC finds that a statutory
requirement is not met by OSDBU, what happens next? Does the
SBA conduct any oversight or investigation into identified in-
stances of noncompliance?

Mr. WONG. Thank you for the question, Congressman.
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As 1 said before, I can only tell you what I have done over the
last couple of months since I have been there. But compliance with
the law is critical to me. I agree with Kevin and Mr. Shear that
it provides a framework upon which we can analyze the small busi-
ness community and that is the way that we can help them the
best. But when we find somebody that is out of compliance, hon-
estly, the first question I want to know is why.

And what I have found is that in general, if somebody is out of
compliance and wants to be in compliance or needs to be in compli-
ance, then we have to be collaborative. We are not in a supervisory
position and we do not want to be I do not think, but we have to
work collaboratively as a community to work together to bring
them in compliance. One of the things I had mentioned before is
we like to team them with other agencies that are in compliance
with those goals so that they can share best practices and simply
just strategize on how to become compliant and still be effective.

Mr. COMER. Okay. In the memo it says, “Across the board,
agencies cited inadequate staffing levels, organizational structural
barriers, and limited budgets as reasons for noncompliance.” Could
anyone on the panel answer this? If anyone would like to elaborate
on any of those particular issues and what stands out the most.
Would anyone like to comment on that?

Mr. SHEAR. Hearing silence I will be brave and try to answer
the question.

Mr. COMER. There you go.

Mr. SHEAR. No, I appreciate the question. It is a very good
question. Where I think that for some agencies that have lower lev-
els of contracting activity, some of the granularity in the require-
ments might be something that this Committee might want to con-
sider in its interactions. But for the most part I come back to what
has already been stated. There is a severe concern, as a starting
point, and many times as an ending point, there is a severe concern
when an agency is not in compliance, especially I would say to
some of the larger issues, whether it is dealing with bundling,
whether it is the level of seniority of the individual, the reporting
relationship, those are very important factors here.

And even though we had agencies that came forward and said
this requirement, let’s just say for example on collateral duties,
does not make sense for us, and we can be sympathetic to a point
with that and really consider what they are saying. I would be glad
to answer questions about that type of situation.

There is a real concern when it is, to use an expression that
Kevin just used, having a place at the table, of really being an ad-
vocate, it is a concern. And when we asked, at every interview we
had with agencies, so across the 24 agencies, we asked the ques-
tion, “Are there any of these provisions in the Small Business Act
that we are examining that you think are less important than some
of the others and maybe should be considered for statutory
changes?” We got silence.

So the only time where we got input directly saying something
had to be done, it was very specific to that agency. And so there
was a lack of the agencies coming forward and just saying this is
what we think should be done, at least for the smaller contracting
shops.
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Mr. COMER. Thank you, Mr. Chairman. I yield back.

Chairman KNIGHT. Mr. Shear, just real quickly, or Mr. Evans,
when the GAO does its audit report and it comes out, how much
of the findings can you then go back to the agencies and say these
are the corrections that we think are the best corrections or the
best steps you can take? Or is it up to the agencies to figure out
what steps you need to take to correct this?

Mr. SHEAR. It is a great question. Okay, thanks. It is a great
question. I will answer it in a general way first.

Whenever we make recommendations, agencies are not required
to implement our recommendations, but they tend to have a pretty
high rate of addressing our recommendations. So in this case we
have one case where we have not been very successful. I mean, our
last OSDBU report was now 6 years ago. And in our recommenda-
tions we had a statement that the agency should come into compli-
ance or explain to Congress why not. So the general answer is we
are always willing to work with agencies and we do not want to
make recommendations that micromanage them, that says you
shall do this, such as stating you should put this person in place
or you should institute this specific procedure. But we try to make
them general enough that they can incorporate our recommenda-
tions within the context of how they run their agencies.

So when we are asked, and I note there is a lot of interaction
between SBA and us on open recommendations, when they ask us
we will say these are the types of things that we are looking for.
We tend to look for general actions that are in the spirit of rec-
ommendations, of taking actions to address deficiencies that we
have identified in our reports. So I know this is a very high-level
answer, but that generally illustrates how things can work with
agencies, whether it is in this arena or with other types of rec-
ommendations.

Chairman KNIGHT. Okay. Very good.

Mr. Evans, you are recognized.

Mr. EVANS. Thank you, Mr. Chairman.

This is to the panel. How are each of you and your entities en-
gaged with efforts to supply diversity and diversity among your
outreach within the contracting programs?

Mr. SHEAR. I feel like it is a question that is more about what
OSDBUs and the agencies do in their small business programs.

Mr. EVANS. Correct.

Mr. SHEAR. I will just state that we, on behalf of this Com-
mittee, and I have testified on HUBZone and on different programs
that are meant to reach out to different socioeconomic categories,
we have certainly done work on the 8(a) business development pro-
gram and those various programs. So we evaluate. So I always say
we evaluate. We do not actually go out and administer anything.
But we have had a focus over the years with our body of work on
how well those programs work.

Mr. WONG. Thank you for the question. I would say from SBA’s
point of view, we do focus on the how. And my job that I look at
very simply is we want to make it easier for the public and the
companies who want our certifications, make it easier for them to
get them. But I think that we also have a responsibility to help
them to make more money by using them. So I take a look at the
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socioeconomic categories every day and I have a lot of familiarity
over the last 25, 30 years with those programs. I am constantly
thinking of additional things, either through process, through pol-
icy, or through advocacy to make more opportunities, and effec-
tively, to increase the supply of contracts that can be executed by
these small businesses. I can certainly talk to you at another time
about the specific things I have in mind. Thank you.

Mr. BOSHEARS. At DHS, for the past 14 years, we have a his-
tory of supporting all of the small and socioeconomic programs
available to the Federal Government. And we found that to use the
private sector phrase, “supplier diversity,” that that has been a tre-
mendous strength to us. By actively engaging with the small busi-
ness community as part of our overall effort on industry engage-
ment and participating in a number of outreach activities all
around the country, including some we host ourselves, we found
that by helping to identify these meaningful opportunities, sup-
porting the various small business set-aside programs, we have a
very diverse pool within our small business contractor base that
has stepped forward, took a very sincere effort to understand the
DHS mission, and then through their contract work, in effect, sup-
port the mission. So it has been a tremendous benefit to us, and
we certainly plan to continue that effort.

Mr. EVANS. Let me just follow up a little bit then. What areas
do you feel can be strengthened?

Mr. BOSHEARS. Within our program?

Mr. EVANS. Yes.

Mr. BOSHEARS. Well, we always want to look for improvement.
What I would like to see within the DHS framework is really a con-
tinuation of things that we started years ago, but that we are put-
ting more emphasis on now. Like, for example, industry engage-
ment and communication with the industry is important for all size
businesses who want to operate in federal contracting, but it is es-
pecially important for the small business community because they,
again, I talk to so many companies, they share their thoughts with
me so they are always with me. You know, they do not have big
marketing budgets. You know, they have scarce resources so they
have to find ways to be effective in those efforts.

So one of the things that they have told me is that if by targeting
three to five federal agencies as potential customers, they can focus
their efforts. And with the consideration of various teaming ar-
rangements that are very common in federal space, small busi-
nesses can actively engage with target agencies, including DHS as
an illustration. And then on the federal and DHS side of the fence,
if we can continue to identify these meaningful opportunities that
I mentioned briefly a few minutes ago, we can continue to do this.
And again, it is a benefit to DHS because these firms help us meet
the mission.

Mr. EVANS. Thank you, Mr. Chairman. I yield back the balance.

Chairman KNIGHT. Thank you, Mr. Evans.

Well, it has been a fruitful meeting. I appreciate all the mem-
bers. I think Ms. Murphy and I have worked kind of in a teamwork
to try and understand some of these issues and try and correct
some of these problems. Some of these are very difficult and they
are difficult to understand. You throw out a thousand acronyms at
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us. It is like being on Armed Services and trying to understand ev-
erything that is going on. But the crux of it is understanding what
small business is going through and how small business can kind
of work through a problem, work through an issue.

And I love what Mr. Wong said. Be educated on something and
try not to make the same mistake and be able to comply in the fu-
ture. So it is very important that we talk about this and that
maybe we make some changes to this.

So today’s hearing is a perfect example of the critical oversight
function of this Subcommittee on Contracting and Work Force. It
is the responsibility of the OSDBUs to advocate for small contrac-
tors, and it is Congress’ duty to ensure that these statutory respon-
sibilities are being met. GAO’s work with this report and the valu-
able testimony from all of our witnesses allows us to identify where
the gaps are and pinpoint weaknesses where legislative action or
continued oversight may be necessary. What we have learned today
will be critical in promoting small business success in the federal
contracting space.

I ask unanimous consent that members have 5 legislative days
to submit statements and supporting materials for the record.

Without objection, so ordered.

This hearing is now adjourned.

[Whereupon, at 11:51 a.m., the Subcommittee was adjourned.]
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SMALL BUSINESS CONTRACTING

Actions Needed to Demonstrate Compliance with
Requirements for Small Business Advocates

What GAO Found

Demonstrated compliance with selected section 15(k) requirements for the Office
of Small and Disadvantaged Business Utilization (OSDBU) varied across the 24
agencies GAO surveyed. Examples of GAO findings (which relate to both
OSDBU directors and OSDBU functions) include the following:

« Five agencies did not demonstrate compliance with a requirement fo limit
collateral duties of OSDBU directors.

» Six agencies did not demonstrate compliance with a requirement for
compensation and seniority of OSDBU directors.

« Twenty-three agencies demonstrated compliance for four requirements on
OSDBU director experience, supervisory duties of the OSDBU director,
identifying and addressing significant bundting of contracts {consofidation of
procurement requirements into a solicitation for a single contract), and
providing assistance on payments.

» Fifteen agencies demonstrated compiiance with a requirement to respond to
natification by a smati business that a solicitation unduly restricts the ability of
the small business to compete for the award.

« Four OSDBU directors did not report directly to the agency head or deputy
head (the one requirement for which GAQ reviewed only 10 agencies).

Noncompliance with section 15(k} requirements may limit the extent to which an
OSDBU can advocate for small businesses. For exampie, OSDBU influence in
agencies might be fimited if directors reported to lower levels of management.
Directors with other duties might be less able to carry out all section 15(k} duties.

Resuits of the Small Business Procurement Advisory Gouncif's (SBPAC) annual
review of compliance with section 15{(k} requirements differed from GAO’s
assessments. The Smali Business Administration (SBA} chairs SBPAC, and its
members are nearly ail OSDBU directors. Alt agencies in the most recent review
scored 94-98 percent {of 100 percent). But where GAO’s review considered the
same section 15(k) requirements as the SBPAC review, GAO found some
agencies had not demanstrated compliance with muttiple requirements. Other
than reviewing documentation agencies choose to provide, SBA’s guidance for
the review panet does not indicate any other means by which reviewers could
obtain or clarify information. GAQO's review included follow-up discussions with
agency officials to obtain or clarify information.

SBA has been developing a new review process, but prefiminary information
GAO reviewed indicates the process will be similar to the current one. According
to federal standards for internal controf, management should use quality
information to make informed decisions. Under the new process, the review
resuits (which SBA uses in another process that determines an agency’s overail
grade for smalf business contracting} also will carry twice as much weight as
under the current process—underscoring the importance of the review resuits. A
new review process substantially similar to the old one {especially in refation to
guidance) may not provide a refiable indicator of OSDBU compliance with section
15(k) requirements,

United States Government Accountability Office
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Chairman Knight, Ranking Member Murphy, and Members of the
Subcommittee:

| am pleased to be here today to discuss our recent work on the Offices of
Smalt and Disadvantaged Business Utilization (OSDBU). As you know,
the federal government has a long-standing policy to maximize
contracting opportunities for small businesses. To help increase smal
business visibility among federal agencies, in 1978 Congress amended
the Small Business Act to require that all federal agencies with
procurement powers establish an OSDBU, which would advocate for
small businesses in procurement and contracting processes.’ Section
15(k) of the act contains provisions related to OSDBUs.

The Nationa! Defense Authorization Act for Fiscal Year 2013 further
amended the Small Business Act with provisions intended to strengthen
the position of the OSDBU director (director-related requirements).
Section 15(k) of the Small Business Act also includes required functions
and duties of OSDBUs (functionat requirements).

My testimony is based on our August 2017 report (GAQ-17-675) that
examined (1) the extent to which selected federal agencies demonstrated
compliance with five section 15(k) requirements relating to the OSDBU
director; (2) the extent to which selected federal agencies demonstrated
compliance with eight section 15(k) requirements on OSDBU functions or
activities; and (3) the review by the Smail Business Procurement Advisory
Councit (SBPAC) of OSDBU compliance with section 15(k)
requirements.?

For the August 2017 report, we reviewed 24 agencies (civilian and
military). For one director-reiated requirement (that the OSDBU director
report to the agency head or deputy head), we reviewed 10 of the 24

"The provisions for OSDBUs were further amended, including in the Nationa! Defense
Authorization Act for Fiscal Year 2013 (Pub. L. No. 112-239, § 1691, 126 Stat. 1632, 2087
{2013}); the National Defense Authorization Act for Fiscal Year 2016 (Pub. L. No. 114-92,
§ 870, 129 Stat. 726, 938 (2015)); and the Nationai Defense Authorization Act for Fiscat
Year 2017 (Pub. L. No. 114-328, §§ 1812, 1813, 1821, 130 Stat. 2000, 2652, 2654
{2016}). Our report, upon which this testimony is based, did not inciude amendments in
the National Defense Authorization Act of Fiscal Year 2017 because the statute was
amended during the time GAO was conducting the report review.

2See GAOQ, Small Business Contracting: Actions Needed fo Demonstrate and Betfer

Review Compliance with Select Requirements for Smalf Business Advocates,
GAQO-17-675 (Washington, D.C.: Aug. 25, 2017).

Page 1 GAO-18.191T
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agencies and analyzed reports, position descriptions, and performance
appraisals and interviewed OSDBU directors and agency officials. For the
rest of the requirements in our review, we surveyed the 24 OSDBU
directors, reviewed agency documents, and interviewed OSDBU directors
and agency officials. To make our determinations of demonstrated
compliance, we used agency documentation, survey responses, follow-up
with agency officials, or some combination of the three. See appendix |
for more information.

The work on which this statement is based was performed in accordance
with generally accepted government auditing standards. Those standards
require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions
based on our audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on
our audit objectives.

Background

Section 15(k)(3) of the Small Business Act, as amended, requires that
OSDBU directors generally be responsible only to and report directly to
agency heads or their deputies.® The purpose of this provision is to help
ensure OSDBU directors have direct access to agencies’ top decision
makers to advocate effectively for small businesses. Subsequent
amendments specify minimum seniority or pay levels for directors,
enumerate qualifying work experience, specify who must sign the
director’s performance appraisals, and outline position responsibilities.

Section 15{k), as amended, also establishes functions for which OSDBU
directors are responsible, which include identifying proposed solicitations
that bundie contract requirements; working with agency acquisitions
officials to revise solicitations to increase the probability of small business
participation; and assisting small businesses in obtaining payments from

3All references to section 15(k) are to section 15 of the Smali Business Act, codified at 15
U.S.C. § 644(k).

Page 2 GAO-18-1917



19

agencies.? OSDBUs also are to provide senior agency officials with
advice on acquisition sirategies and market research. See appendix 1i for
more information.

SBPAC annually reviews each OSDBU to determine compliance with
section 15(k) requirements.® The reviews are used to help determine the
annual scorecard grade that the Small Business Administration (SBA)
gives each agency.® SBPAC aiso must report the resuits of the review to
the House and Senate Small Business committees.

ST
Agencies
Demonstrated Mixed
Levels of Compliance
with OSDBU Director
Requirements

Of the five director-related requirements we reviewed, the level of
demonstrated compliance varied, but was not universal for any one
requirement (see table 1):

Four of the 10 agencies we reviewed for the requirement that the
director report to the head or deputy head of the agency did not
demonstrate compliance.

« Twenty-three of the 24 agencies we reviewed demonstrated
compiliance for two requirements on director experience and
supervisory duties.

« Nineteen of 24 agencies demonstrated compliance with a requirement
fimiting collateral duties of the director.

*The Small Business Reauthorization Act of 1997 defines the bundling of contract
requirements as the consolidation of 2 or more procurement requirements for goods or
services previously provided or performed under separate smatler contracts into a
solicitation of offers for a single contract likely to be unsuitable for award to a smalt
business due to (1) the diversity, size, ar specialized nature of the elements of the
performance specified; {2} the aggregate dollar value of the anticipated award; (3) the
geographical dispersion of the contract performance sites; or {4) any combination of the
factors described. Pub. L. No. 105-135, § 412, 111 Stat. 2592, 2617 (1997}, codified at 15
U.5.C. § 832(0).

SSBPAC comprises the Administrator of the Smaii Business Administration (SBA), or the
designee of the administrator, the director of the Minority Business Development Agency,
and the heads of each OSDBU. SBA chairs the council, which assists agencies in their
acquisition planning efforts. The councit also is to identify best practices for maximizing
smal! business utifization in federal contracting.

SAccording to SBA, the annual scorecard measures how well federal agencies reach small
business contracting goals and reports agency-specific progress. Scorecard grades are
based on the extent to which (or how well) agencies met goals for prime contracts and
subcontracts and their progress plans for meeting goats.

Page 3 GAO-181M1T
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» Eighteen of 24 agencies demonstrated complisince with a requirement
for the director's comipensation and seniority.

S R R e S S
Table 1: Agenicies’ Demonstrated Comipliance with Section 15(k} Requirements Related to OSDBY Di‘(ector as of May 19,2017

Ag‘eri .
Defense Logistics Agency

~Department

Page 4 | GAD-18-181T
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Us. Agency for intemational Development

Legend: OSOBLU = Office of Small and Disadvantaged Business Utiization, + = camptiancs, B = did not complianca, NJA = not assesssd
Source: GAD. | GAO-18-191T

Note: The information we cofiected to niake the determiniations iclided survey fespanses; follow-up
responses; and documentation such as policies, position descriptions; organizational chaits; and
reports. I supporting documentation was not available: we made the determination basied Sofely an
the agency’s survey fesponse, follow-up with agency officials, or both. Seel anpendxx 1 for more
information on 15{k} requirsments,

*We reviewed compliance with this requirement for 10 agencies {the Departients of Education,
Energy, Laboy, State, Air Force, Amy, Navy,-and Vétérans Affairs; the Nationat Aerohautics and:
Space Administration; and the Social Security Administration). “N/A” indicates wedid not dssess
agencies for this requirement.

Noncompliance with section 15(k) requirements may limit the extent-to
which an OSDEU can successfully advocate for small blisinesses. For'
example, OSDBU influence in agencizs might be fimited if directors
reported to lower levels of management. Directors with other duties rmght
be less able to carry out all section 15(k) duties.

in our August 2017 repart, we made recommendations to.12 agenciesto
address demoensirated noncompliance with director-related requiremerits
of section 15(k) or report to Congréss on why they had not complied,
including seeking any statutory flexibilities or exceptions believed
appropriate. Agency responses to our recommendations varied: F-or
example, the U.S. Agency for International Development agreed with our
recommendation relating to section 15(k){15}, which requires that the
OSDBU directer not have collateral duties beyond those needed-to carry
out the responsibilities of section 15(k). We found that the:agency-had not
demonstrated compliance with section 15(k){15) because s OSDBU

Page § GAQ-1B-191T
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director had responsibility for the Minority Serving Institution program
which is outside of the statutorily defined OSDBU duties. The agency
stated that moving responsibility for the program from the OSDBU would
not gain efficiencies and the agency will explore requesting an exception
to allow the OSDBU director to continue to advocate for that program.
The Department of Defense disagreed with the part of the
recommendation to the Defense Logistics Agency about section 15(k)(7),
supervisory duties. The Department noted the agency had numerous field
offices, and thus supervisory authority was divided (headquarters did not
supervise each field office). But this resulted in an OSDBU director not
supervising all staff carrying out OSDBU responsibilities, which is
required by section 15(k}(7), and we maintained our recommendation.

Agency Compliance
Varied by Functional
Requirement

Levels of demonstrated compliance were high for five of eight functional
requirements, but were much lower for the remaining three requirements
(see table 2).

« Al 24 agencies demonstrated compliance with requirements for
providing advice to officials, providing training to small businesses or
acquisition personnel, and receiving unsolicited proposals and
forwarding them when appropriate.

« Twenty-three of the 24 agencies demonstrated compliance related to
identifying and addressing significant bundling of contract
requirements and providing payment assistance to smail businesses.

« Ten and eight of the 24 agencies, respectively, did not demonstrate
compliance with requirements for assigning small business technical
advisers and providing advice on proposed in-sourcing decisions.”

« Nine of the 24 agencies did not demonstrate compliance with the
requirement to respond to notification by a smali business that a
solicitation unduly restricts the ability of the small business to compete
for the award.®

7In«suurcing refers to converting an activity performed by a small business to an activity
performed by a federal employee.

8This requirement is triggered when a small business notifies the agency (before contract

award) that the smaill business believes that a solicitation, request for proposal, or request
for quotation unduty restricts the ability of the smali business to compete for the award.

Page & GAO-18-191T
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Demonstrated compliance with section 15(k)

‘Deparrment
Affairs

“General Services
Administration

us. Ageney for
International
Deveiopment o

Legand: OSDBU = Gffice of Smait and Disadvantaged Business Liiization, v = demonstraled compfiance. &5 = id not demansiate compliance, CAQ » chist auquisiién sitice, SPE-='senio
sement exacutv

se: GAD. | GAO-18-181T

Note: To obtain information for determinations on-OSDBU funictions, we suiveyed OSDBU directars
at 24 agencies about cerfain OSDBLU functions listed in-section 15{k} of the Srmall Business Act, We
also reviewed relevant policy documents. We followed up with-all 24 OSDBY officey to clafify-
responses and obtain additional informatien in instances in which they indicated they did ot perform
a section 15{k) requirement.

Page GAO-18-491T
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n our August 2017 report, we made recommendations to 17 agencies to
address demonstrated noncompliance with section 15(k) functional
requirements (as shown in table 2).° Agency responses to our
recommendations varied. For example, some agencies questioned the
effectiveness or practicality of performing actions in a certain way. The
National Aeronautics and Space Administration (NASA) partially agreed
with the part of our recommendation related to section 15{(k)}(17),
responding to notification by a small business that it believes a solicitation
unduly restricts the small business’s ability to compete. OSDBU directors
are required to inform an agency’s advocate for competition of such
notifications. NASA said that it would do so going forward to comply with
the statute. NASA added that it believes that the most practical and
effective way to address such notifications is for the OSDBU, in
consultation with the contracting officer, to resolve issues at the lowest
level possible. In another example, the Department of Veterans Affairs
(VA) concurred in principle with the recommendation related to section
15(k)(8}, which requires the OSDBU director to assign a small business
technical adviser to each office where SBA assigned a procurement
center representative. The agency stated that for the OSDBU to select an
employee and direct that person’s principal work efforts, while that person
nominally remains accountable to and on the payroll of the contracting
activity, requires an unusual degree of "matrixed” reporting relationships
not often found in any workplace. VA said that its OSDBU will seek to
collaborate with the cognizant contracting activities through VA's Senior
Procurement Council, and develop a clear written understanding of roles
and responsibilities in a memorandum of understanding. We maintain our
recommendation, as VA's comments do not make it clear if the OSDBU
director will assign a small business technical adviser to the procuring
activity, or if the assigned staff would be a full-time employee of this
activity (as is also required by section 15(k)(8)).

°In GAD-17-675, we made recormendations addressing noncompliance to 19 agencies.
The recommendations to some agencies addressed demonstrated noncompiiance for
both director-refated and functional section 15(k) requirements.

Page 9 GAO-18-191T
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Some SBPAC Review
Scores Were Not
Consistent with Our
Compliance
Determinations

Some SBPAC review scores were inconsistent with our compliance
determinations for the section 15(k) requirements we and SBPAC both
considered. The SBPAC review panel—comprising OSDBU directors—
annually reviews each OSDBU to determine compliance with section
15(k) requirements; it considers seven success factors for achievement of
and commitment to small business contracting. '™ The peer reviews are a
form of internal control intended to provide some assurance that OSDBUs
comply with section 15(k) requirements. Agencies in the most recent
review received overall scores {(across the seven success factors) of 94-
98 percent.

For several agencies, our compliance determinations for the section 15{k)
requirements related to organizational structure did not afign with
SBPAC's 2016 scores for the "OSDBU organization” success factor (see
table 3)."' Where our review considered the same section 15(k)
requirements as the SBPAC review, we found that several agencies had
not demonstrated compliance with muitiple requirements.

19g0me success factors closely mirror requirements and areas of section 15(k), white
others are more generai and do not align with section 15(k) specifically.

o compare SBPAC scores and our determinations, we focused on the organization
success factor because it aligned most directly with five requirements—15(k}(2}, (K}(3},
{k){(™), {k)(8), and {k)(15). Other success factors are less directly related fo the additionat
section 15(k) requirements in our review. The nine members of the peer review pane!
each provide a score for each success factor, and SBA then calculates an average of
each score. SBA’s peer review panef guidance provides the following grading scaie: 1.0
{excellent), 0.9 {above average), 0.8 (satisfactory), 0.7 (below average), and 0.6
{unsatisfactory}.

Page 10 GAO-18-191T
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Tabie 3: Peer Review Scores for Organization Success Factor {FY 2016) Compared with GAO Deter of C.
for Related Section 15{(k) Requil {as of May 18, 2017}, Selected Agencies
SBPAC peer review score for GAO deter of i and
organization success factor® associated subsections of section 15(k}
Agency {FY 2018} {as of May 19, 2017; out of 4 or 5%

Department of Agricuiture

1.0 {excellent)

Not demonstrated for 2 of 4:
(k}2) and (k)(15)

Department of Energy

0.83 {satisfactory)

Not demonstrated for 2 of 5:
(k)(3) and (k)(8)

Department of Justice

0.83 (satisfactory)

Demonstrated for 4 of 4

Department of Labor

0.9 {above average}

Not demonstrated for 2 of &:
(k}2) and (k)(15)

Department of State

1.0 (exceilent)

Not demonstrated for 1 of 5:

(k)8)
Department of Veterans Affairs 0.8 {satisfactory} Not demonstrated for 2 of 5:
(k)(3) and (k)(8)
Environmental Protection Agency 0.93 {(above average} Not demonstrated for 1 of 4:
(k){15)

Office of Personnel Management

0.83 (satisfactory)

Not demonstrated for 2 of 4;
(k)(2) and (k)(8)

Social Security Administration

0.8 (satisfactory)

Not demonstrated for 4 of 5
(k}(2). (K)(3), (k)(8), and (k)(15)

Legend: FY = fiscal year. SBPAC = Small Business Procurement Advisory Councit

Sources: Smatl Business Administration and GAQ. | GAO-18-181T

Note: This table compares selected agencies for which the SBPAC scores for “organization success
factor” were not consistent with our determinations of compliance with similar section 15(k)
requirements. We were unable to compare SBPAG scores to our determinations of compliance for
the five Department of Defense agencies we reviewed {Office of the Secretary, Defense Logistics
Agency, and Departments of the Air Force, Amy, and Navy} because SBPAC scores the Department
of Defense as a whole rather than by component.

*5BA’s peer review panel guidance provides the following grading scate for success factor scores: 1.0
(excelient), 0.9 (above average), 0.8 (satisfactory), 0.7 (below average), and 0.6 (unsatisfactory).
Individuat reviewers provide a score for each success factor, and the scores are then averaged
across reviewers o determine an agency’s overali score for each success factor. Thus, some
agencies’ scores faft in between two categories on the grading scale {e.g., between 0.9, above
average, and 1.0, exceillent}. if agencies had scores between two categories, we listed the category
to which the score most closely approached.

"We reviewed compiiance with section 15(k)(3), which generally requires the OSDBU director to
report to the head or deputy head of the agency, for 10 of the 24 agencies. Therefore, only some of
the agencies fisted in the tabie were assessed on aff five section 15{(k} requirements considered for
this comparison, while other agencies were assessed on the other four requirements: (k}2),
compensation/seniority of the OSDBU director; (k){7}. supervisory duties of the OSDBU director;
{k)(8B), assigning smatl business technicat advisers; and {k){15), collateral duties of the OSDBU
director.

Page 11 GAO-18-11T
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Other than reviewing documentation agencies choose to provide, SBA's
guidance for the review panel does not indicate any other means by
which reviewers could obtain or clarify information about agencies’
compliance with section 15(k) requirements. in contrast, our review of
demonstrated compliance included follow-up discussions with agency
officials. According to federal standards for internai control, management
should use quality information to make informed decisions. Although SBA
has been developing a new review process, preliminary information we
reviewed indicates the process will be similar to the current one. Under
the new process, the review results will carry twice as much weight in
another process that SBA uses to determine an agency's overal grade
for small business contracting—underscoring the importance of the
SBPAC review results.

We made one recommendation to SBA in our August 2017 report to
include more detailed guidance to SBPAC members for the annuat
reviews. SBA agreed with our recommendation and stated it had begun
developing more detailed guidelines that provide more objective criteria
for determining compliance that will be used for the fiscal year 2017
review.

In summary, agencies generally demonstrated high levels of compliance
with some section 15(k) requirements but less so for others. Some
agencies explained they carried out the required activities outside of the
OSDBU or by using different processes than those specified in the
requirements. But continued noncompliance may undermine the exient to
which OSDBUSs can advocate for small businesses. If agencies stilf
believe their procedures for certain activities are sufficient to advocate for
small business contracts, they should explain their noncompliance to
Congress and provide support for their views, including requesting any
statutory flexibilities to permit exceptions. The reliability of the SBPAC
review will take on greater importance because SBA proposes to make
the scores count for more of an agency’s scorecard grade. However, the
divergence in resuits between our review and SBPAC scores suggests
the review couid be enhanced. For instance, improving SBA's guidance
can help increase the reliability of the peer review determinations and
increase consistency with federal internal control standards.

Chairman Knight, Ranking Member Murphy, and members of the
Subcommittee, this concludes my statement. | would be pleased to
answer any questions that you may have at this time related to our work
on OSDBUs and section 15(k) compliance.

Page 12 GAO-18-191T



29

GAO Contact and GAQ Contact: William B. Shear, (202) 512-8678, shearw@gao.gov
Staff Staff Acknowledgments: in addition to the contact named above, Andy
Acknowledgments Pauline (Assistant Director), Janet Fong {Analyst in Charge), Pamela

Davidson, Hannah Dodd, Barbara Roesmann, Jessica Sandler, Jena
Sinkfield, and Tyler Spunaugle made key contributions to this report.

Page 13 GAQ-18-1891T



30

Appendix |: Objectives, Scope, and
Methodology

This testimony is based on our August 2017 report (GAO-17-675) on
Offices of Small and Disadvantaged Business Utilization (OSDBU) at
selected federal agencies.” More specifically, the report examined (1) the
extent to which selected federal agencies demonstrated compliance with
five section 15(k) requirements relating to the OSDBU director; (2) the
extent to which selected federal agencies demonstrated compliance with
eight section 15{k) requirements on OSDBU functions or activities; and
(3) the review by the Small Business Procurement Advisory Council
(SBPAC) of OSDBU compliance with section 15(k) requirements.

To determine how agencies demonstrated compliance with the OSDBU-
reiated requirements, we first selected 24 agencies (civilian and military)
for review.

« Of the 24 agencies, 23 were selected due to high contracting
obligations; each of the 23 procured more than $300 million in goods
and services in fiscal year 2015. Together, they accounted for 87
percent of ali federal contracting obligations.

« We selected the 24th agency, the Office of the Secretary within the
Department of Defense, due to its role as a policy office in the
department.

We then selected the following section 15(k} requirements for review (5
requirements relating to OSDBU directors and 8 relating to OSDBU
functions):

« 15(k): Director experience

« 15(k}{2): Compensation/seniority

« 15(k)(3): Reporting requirement (head of agency or deputy head)
«  15(k)}(5): identify and address bundling of contract requirements
« 15(k){6): Provide assistance on payments

« 15(k){7): Supervisory duties

« 15(k){8): Assign small business technical advisers

« 15(k){11): Advise on in-sourcing

'See GAO, Small Business Contracting: Actions Needed to Demanstrate and Befter
Review Compliance with Select Requirements for Small Business Advocates,
GAO-17-675 (Washington, D.C.; Aug. 25, 2017}.

Page 14 GAO-18-191T
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Appendix I: Objectives, Scope, and
Methodology

« 15(k)(12): Provide advice to chief acquisition officer and senior
procurement executive

o 15(k)}{13): Provide training?

« 15(k){14): Receive unsolicited proposals and forward them when
appropriate

« 15{(k){15): Collateral duties
»  15(k)(16): Submit training reports to Congress?

« 15(k}17): Respond to notification of an undue restriction on ability of
small business to compete

For the section 15(k){3) requirement relating to OSDBU directors
reporting to a head or deputy head of an agency, we reviewed whether 10
agencies demonstrated compliance (Departments of Education, Energy,
Labor, State, Air Force, Army, Navy, and Veterans Affairs; the National
Aeronautics and Space Administration; and the Social Security
Administration), We selected the 10 agencies based on contracting
obligations (6 each had more than $10 billion in obligations, and 4 each
had fewer) and for variety, Of the 6 agencies with more than $10 billion in
obligations, we selected 3 Department of Defense components and 3
other agencies. To determine whether agencies demonstrated
compliance, we analyzed documents such as reports, position
descriptions, and performance appraisals and interviewed OSDBU
directors and other agency officials.

To determine if agencies demonstrated compliance with other provisions
of section 15(k)-~four that relate to other requirements for OSDBU
directors (such as rank and responsibilities) and eight that relate to
OSDBU functions or activities—we surveyed OSDBU directors at 24
agencies. The survey questions focused on acquisition ptanning,

2gection 15(k)(13) does not mandate that the OSDBU provide training to smait
businesses, but we included the permissive training fanguage in 15 U.S.C. § 644(k}{13} in
our discussion of “requirements” and reviewed the agencies’ training offered under this
provision.

20ur review of individual agenicies’ demonstrated compiiance encompasses 13
requirements. As discussed in GAO-17-675, an additional requirement—section
15{k){16)}—directs agencies to submit an annuat training and trave! report to Congress.
During our review, the Small Business Administration established new procedures to
submit a congolidated report to Congress, rather than having each agency submit an
individuat report. Due to the new procedures, we do not inciude this requirement in the
tables abeut agencies’ demonstrated compliance in GAO-17-675 or in this testimony.

Page 15 GAO-18-191T
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Appendix : Objectives, Scope, and
Methodology

solicitation development, proposal evaluation, obtaining payments,
training, interaction with SBA, and other functions. The response rate to
our survey was 100 percent. We also reviewed agency information such
as policy documents and position descriptions and interviewed OSDBU
directors and other agency officials.

We determined if an agency demonstrated compliance with a particular
requirement by reviewing agency documentation, survey responses, and
responses to follow-up we conducted with agencies (for instance, to
clarify survey responses and to obtain additional information in instances
in which respondents indicated they did not perform a section 15¢(k)
requirement). In cases in which supporting documentation was not
available, we made the determination based solely on the agency’s
survey response, follow-up with agency officials, or both. See appendix I}
for more information on the requirements.

To examine the SBPAC review, we reviewed documentation and data
related to the Small Business Administration’s (SBA) scorecard for smali
business procurement and SBPAC's peer review process. We also spoke
with SBA officials about this program, We compared SBA’s “OSDBU
organization” success factor scores to the compliance information we
obtained from our review to determine whether these scores correlated
with our compliance determinations.

Page 16 GAD-18-191T
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Appendix Il: Select Statutory Requirements
for Office of Small and Disadvantaged
Business Utilization

Section 15{k) of the Small Business Act, as amended, requires each
Office of Small and Disadvantaged Business Utitization (OSDBU) and
each OSDBU director to meet certain requirements. We selected 14
requirements from section 15(k) for closer review. This appendix details
each requirement and, where appropriate, elaborates on how we
determined that agencies demonstrated compliance with each
requirement.

Table 4: Requirements of Section 15(k) of the Small Business Act Selected for Qur Review

Statutory
Requirement section” Description
Director experience” 15(k) The management of each OSDBU office must be vested in an officer or employee of the

agency with experience serving in any combination of the foliowing roles:

+  program manager, deputy program manager, or assistant program management for
federal acquisition program;

+ chief engineer, systems engineer, assistant engineer, or product support manager
for federat acquisition program;

+ federal contracting officer;

« small business technical adviser,

«  contracts administrator for federal government contracts;

« attorney specializing in federal procurement law;

+  small business liaison officer;

«  officer or employee who managed federat contracts for a smalt business; or

«  individual whase primary responsibilities were for the functions and duties of section
8, 15, or 44 of the Smail Business Act (15 U.S.C. § 637, 644, 657q).

Compensation/seniority”  15(k}(2)

The officer or employee in the position of heading the OSDBU office must either:

1. be appointed by the agency's head to a Senior Executive Service position, or

2. only for an agency where the chief acquisition officer and the senior procurement
executive are not Senior Executive Service positians, may be appointed to a position
compansated not less than the minimum rate for a salary at level 15 of the General
Schedule.

Reporting requirement 15(k)3)
{head of agency or deputy
head}

The officer or employee in the position of heading the OSDBU office must be responsibie
only to, and report directly and exclusively to, the head of the agency or to the deputy of
the agency, except that the OSDBU for the Office of the Secretary of Defense must be
responsible only to and report directly and exciusively to the secretary or the secretary’s
designee.

These requirements include that the OSDBU director's performance appraisals be
signed by either the agency head, deputy head, or in the case of the Department of
Defense, the secretary or the sacretary’s designee.

{dentify and address 15(k}(5)
bundiing of contract
requirements

The officer or empioyee in the position of heading the OSDBU office must (1) identify
proposed solicitations that involve significant bundling of contract requirements, and (2}
work with the agency acquisition officials and the Smali Business Administration fo revise
the procurement strategies for those proposed soficitations where appropriate to
increase the probability of participation by smait businesses as prime contractors, or, if
the bundied solicitation is issued, to facilitate smait business participation as
subcontractors and suppliers.

Page 17 GAOD-18-191T
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Appendix ii: Select Statutory Requirements for
Office of Smail and Disadvantaged Business
Utitization

Statutcn;y

q

Description

Provide assistance on
payments

15(k)(6)

The officer or empioyee in the position of heading the OSDBU office must assist smalf
businesses in obtaining: (1) payments, {(2) required late payment interest penalties, or (3}
information regarding payments due to the businesses from an executive agency or a
contractor, in conformity with certain statutory provisions, or any other protection for
contractors or subcontractors {including suppliers) that is included in the Federal
Acquisition Regulations or any individual agency's supplement to the Federal Acquisition
Reguiatians.

Supervisory duties®

15(k)(7)

The officer or employee in the position of heading the OSDBU office must have
supervisory authority over agency personnel to the extent that the functions and duties of
the personnel refate to sections 8 and 15 of the Smali Business Act (15 U.5.C. § 637 and
644).

Assign small business
technical advisers

15(k}8)

The officer or employee in the position of heading the OSDBU office must assign a smail
business technical adviser to each office where the Smalt Business Administration has
assigned a procurement center representative. The technical adviser.

1. must be a fuli-time empioyee of the procuring activity and must be welt quaiified,
technically trained, and familiar with the supplies or services purchased at the
activity; and

2. must have the principat duty o assist the Small Business Administration
procurement center representative in the representative’s duties and functions
related fo sections 8 and 15 of the Small Business Act {15 U.S.C. § 637 and 644).

Advise on in-sourcing

15(k)(11)

The officer or employee in the position of heading the OSDBU office must review and
advise the agency on any decision to convert an activity performed by a small business
10 an activity performed by a federal employee.

Provide advice fo chief
acquisition officer and
senior procurement
executive'

15(k)(12)

The officer or employee in the position of heading the OSDBU office must provide the
chief acquisition officer and senior procurement executive of the agency with advice and
comments on acquisition strategies, market research, and justifications related to
consolidation of contract requirements (15 U.S.C. § 657q).

Provide fraining

15(k)(13)

The officer or employee in the position of heading the OSDBU office may provide fraining
to small businesses and contract specialists, except that the training may only be
provided fo the extent it does not interfere with the OSDBU director carrying out other
responsibilities under section 15(k) (15 U.S.C. § 644(k)).

Receive unsolicited
propasais and forward
them when appropriate

15(k}(14)

The officer ar emplayee in the position of heading the OSDBU office must receive
unsoficited proposals and, when appropriate, forward them to personnel of the activity
responsible for reviewing the proposals.

Collateral duties®

18(k}{15)

The officer or employee in the position of heading the OSDBU office must carry out
exclusively the duties in section 15(k) (15 U.5.C. § 644(k})) and, while director, must not
haid any other title, position, or responsibility, except as necessary to carry out the
respensibilities of section 15(k).

Submit training report to
Congress

15(k)(16)

The officer or employee in the position of heading the OSDBU office each fiscal year

must submit a report to the House of Representatives Committee on Smail Business and

the Senate Committee on Smaii Business and Entrepreneurship. The report must

describe:

1. the training by the director to small businesses and contract specialist completed in
the recently completed fiscal year;

2. the percentage of the director's budget used for the training in that fiscal year, and

the percentage of the director's budget used for travel in that fiscal year.

Page 18 GAQ-18-191T
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Appendix #i: Seiect Statutory Requirements for
Office of Small and Disadvantagaed Business

Utilization
Statutory
Requirement section” Description
Respond to notification of  15(k){17) When notified by a smatf business prior to the award of a contract that the smailt business
an undue restriction on believes that a solicitation, request for proposal, or request for quotation unduly restricts
ability of smali business to the ability of the small business to complete, the officer or empioyee in the position of
compete heading the OSDBU office must:

1. submit the notice to the contracting officer, and if necessary, recommend ways the
solicitation, request for proposal, or request for quotation may be altered to increase
the opportunity for competition;

2. inform the agency's advacate for competition of the notice; and

3. ensure that the small business is aware of other resources and processes available
to address unduly restrictive provisions in a solicitation, request for proposal, or
request far quotation, even if the resources and processes are provided by the
agency, the Small Business Administration, the Government Accountability Office, or
a procurement technical assistance program.

Legena; OSDBY = Office of Small and Disadvantaged Business Utiization

Source: GAQ. | GAC-18-191T
Note: The table includes a breakdown of statutory language through 2016, but it does not include
fanguage added in the National Defense Authorization Act for Fiscal Year 2017. Pub. L. No. 114-328,
130 Stat. 2000 (2016).
“All statutory sections are within 15 U.S.C. § 644(k). These sections all fali within section 15(k} of the
Small Business Act and therefore are commonly calied section 15(k).
*An individua! who held one or more of the enumerated list of positions would meet requirements for
our review.
“in instances in which an agency had an acting OSDBU director, we fooked at the seniority of the
director who served immediately prior to the acting director.
“An DSDBU that provides any assistance would meet requirements for our review.
*An OSDBU that supervises personnet within its office to the extent that the functions and duties of
the personnel relate to sections 8 and 15 of the Smail Business Act {15 U.S.C. § 637 and 644) would
meet requirements for our review.
“We would not determine that an OSDBU did not demonstrate comptiance for failure to provide
information to a chief acquisition officer or senior procusement executive if the agency did not have a
chief acquisition officer or senior procurement executive.
sActing OSDBU directors may hold other titles or positions while serving as the temporary OSDBU
director as long as while so serving they exclusively carry out the duties in section 15(k).
"To fuifdl this requiremnent, the Smait Business Administration collected the training and travel reparts
on behalf of individuai OSDBUs and submitted them to Congress in June 2017.

{102383} Page 19 GAQ-18-131T
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Chairman Knight, Ranking Member Murphy, and Members of
the Subcommittee, thank you for inviting me to testify before you
today. SBA and the Offices of Small and Disadvantaged Business
Utilization (OSDBU) at the federal agencies work side by side and
play a critical role in helping small businesses obtain access to fed-
eral contracts.

The Administrator, through the Office Government Contracting
& Business Development, chairs the Small Business Procurement
Advisory Council (SBPAC). The purpose of the SBPAC is to discuss
government contracting policies and share best practices with the
OSDBU directors at the federal agencies to further promote con-
tracting opportunities for small business. The SBPAC meets on a
monthly basis. SBA, as the agency responsible for reporting on
small business federal government contracting achievement, estab-
lishes federal agency goals; so goaling, performance, and sharing of
best practices are regular topics of discussion for the SBPAC. Many
years ago, SBA created the Scorecard, which was intended to
evaluate federal agency effectiveness on achieving their small busi-
ness contracting goals against performance. Over the years, it has
changed as Administrations have changed. The Scorecard has also
increased senior executive level engagement with small business
contracting, as it is a matter of public record, and has significantly
contributed toward the federal government meeting its statutory
small business prime contracting goal for the 4th year in a row in
FY 2016. In FY 2016, the government exceeded the Small Dis-
advantaged Business goal, and for the fifth consecutive year, the
Service-Disabled Veteran Owned Small Business goal; achieving its
highest performance ever in awards to concerns owned and con-
trolled by service-disabled veterans.

Prior to FY 2017, each agency received a letter grade based on
its performance as follows: 80% of the grade was small business
prime contracting performance in each of the 5 socio-economic cat-
egories, 10% of the grade was the agencies’ subcontracting perform-
ance in each of the 5 socio-economic categories, and 10% of the
grade was a peer review of success factors, essentially steps and ac-
tions that federal agencies should take to meet the small business
prime contracting and subcontracting goals.

The success in meeting the small business prime contracting goal
has been accompanied by a review of the number of contracts actu-
ally awarded to individual small business concerns. Thus, in Sec-
tion 868 of the National Defense Authorization Act of 2016, Con-
gress directed SBA to adjust the Scorecard rating values and bring
greater balance to better understand small business engagement.
As a result, beginning in FY 2017, the small business prime con-
tracting weighted goal is lowered from 80% to 50% of the agency’s
grade, subcontracting is raised from 10% to 20%, and a new re-
quired factor is the comparison of the number of small business
concerns awarded prime contracts in one fiscal year compared to a
prior fiscal year. In FY 2017, this comparison will account for 10%
of an agency’s grade. In addition, the National Defense4 Authoriza-
tion Act of 2013 directed the SBPAC to conduct a peer review of
OSDBU compliance with the requirements of Section 15(k) of the
Small Business Act. For FY 2017, SBA has implemented OSDBU
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peer review changes as part of the Scorecard process. As the Gov-
ernment Accountability Office (GAO) noted, this OSDBU peer re-
view will now account for 20% of an Agency’s grade (in FY 2017).
In accordance with GAO’s recommendations, SBA will provide
agencies with more detailed guidelines on the peer review process.
The Scorecard and peer review process is an iterative process, and
we annually adjust various aspects in response to changes in law,
policies or priorities. The point of all of this, SBA, the OSDBUs,
and the Scorecard process, is to encourage agencies to provide
small businesses access to government prime contracts and sub-
contracts.

The Scorecard is typically released in the spring or summer, sev-
eral months after conclusion of the fiscal year. There are several
reasons for this. Agencies are given several months to validate
their data in the Federal Procurement Data System. Large Prime
Contractors and contracting officers are also given several months
to enter and validate data in the electronic subcontract reporting
system. At a point to be determined in February 2018, we will re-
ceive the official data for FY 2017 prime contracting. Subcon-
tracting data will follow and we will use this information to cal-
culate the agencies’ performance for goaling purposes and for the
number of contracts awarded to small businesses. While this is
going on, the peer review process will be going on. At some point
in the spring or summer of 2018, we will announce the FY 2017
scorecard performance.

As the Associate Administrator for Government Contracting and
Business Development, I intend to use the SBPAC to increase col-
laboration between SBA and the OSDBU directors to serve our cus-
tomers, the agencies that award contracts to small business con-
cerns. Sharing best practices but also sharing opportunities so that
we can increase access across agencies. Collaboration between the
OSDBUs and SBA will enable us, as advocates for small business,
to pivot and meet the challenges of the ever-changing marketplace.
For example, as work shifts to category management, we need to
shift our focus to ensure open and on-going small business access
to these prime contracts and to also focus on small business sub-
contracting, holding prime contractors accountable if they do not
meet their subcontracting plan goals. With the help of the OSDBU
community, we can work together to find solutions and ideas that
will ensure and improve small business participation.

Thank you once again for your support of SBA and the small
business community, and for the opportunity to appear before you
today.
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Introduction

Chairman Knight, Ranking Member Murphy, and distinguished
Members of the Subcommittee, I appreciate the opportunity to ap-
pear before you today as the Department of Homeland Security’s
(DHS) Director of the Office of Small and Disadvantaged Business
Utilization (OSDBU) to discuss DHS’s small business contracting
program. I am honored to serve in this role and the others I have
enjoyed as a career public servant for over 27 years, which includes
my time with the Department of Treasury and Justice.

In support of the DHS mission, the primary role of the OSDBU
is to promote and develop strategies for small business participa-
tion in the DHS contracting program. In accordance with the Small
Business Act, similar offices exist in all major federal agencies be-
cause small business inclusion in federal contracting is a govern-
ment-wide policy objective. Small businesses make substantial con-
tributions to the American economy and taxpayers through innova-
tion, job creation, cost savings, and tax revenue.

DHS has a robust, award-winning small business contracting
program that promotes small business prime contracts and small
business subcontracts under large business prime contractors. In
fiscal year (FY) 2009, the U.S. Small Business Administration
(SBA) developed the annual Small Business Procurement Scorecard
for the 24 Chief Financial Officer federal agencies. The scorecard
uses a letter grade based methodology with six potential grades
(A+, A, B, C, D, and F). The scorecard measures small business
prime contracting accomplishments, small business subcontracting
accomplishments, and other factors prescribed by SBA. DHS has
received a grade of “A” or “A+” each year between FY 2009
and FY 2016, making DHS the largest federal agency to have
such a consistent success record. Based on DHS’s FY 2017 an-
ticipated achievements and DHS’s understanding of SBA’s method-
ology, the Department anticipates receiving another favorable score
for FY 2017 when SBA releases its scorecard in 2018.

Implementation

Since its inception, DHS has always been committed to small
business inclusion in its contracting program. To implement the
program, the DHS OSDBU Director reports to the Deputy Sec-
retary, and works closely with the Under Secretary for Manage-
ment, the Chief Procurement Office, and each of the Component
Heads of Contracting Activity. Also, the DHS OSDBU Director
serves as a member of the Small Business Procurement Advisory
Council (SBPAC) and actively participates in the monthly SBPAC
meetings hosted by SBA. Moreover, the DHS OSDBU plays a key
role in the Department’s efforts to promote meaningful communica-
tions with industry.

Acting Secretary Elaine Duke and Under Secretary for Manage-
ment Claire Grady, the Senior Official Performing the Duties of the
Deputy Secretary, are both long-time supporters of the federal
small business contracting program throughout their distinguished
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careers. They continue to offer strong support to the DHS OSDBU
in their current positions.

Over the years, the DHS small business contracting program has
been successful due to a number of innovative and inclusive initia-
tives, such as:

e Maintaining a web presence with helpful and timely re-
sources for small businesses;

e Supporting Small Business Specialists in each contracting
activity;

» Publishing an annual forecast of contracting opportunities;

e Conducting outreach activities, including monthly vendor
outreach sessions featuring pre-arranged 15 minute appoint-
ments with DHS Small Business Specialists and DHS Large
Business Prime Contractor representatives;

« Listing large business prime contractors with subcon-
tracting opportunities;

* Promoting the DHS Mentor-Protégé program,;

* Hosting an annual small business awards ceremony to rec-
ognize DHS small business contractors and DHS employees;

¢ Overseeing a small business review process for all procure-
ments expected to exceed $150,000 in order to ensure con-
tracting to small businesses is considered prior to using unre-
stricted competition;

e Setting and monitoring DHS-wide and Component small
business goals;

¢ Conducting an annual three-day small business training
session for DHS Component Small Business Specialists and
OSDBU personnel; and

e Helping design DHS-wide multiple award contracts with
built-in set aside authority (using Section 1331 of the Small
Business Jobs Act).

In a recent U.S. Government Accountability Office (GAO) report
titled, “Actions Needed to Demonstrate and Better Review Compli-
ance with Select Requirements for Small Business Advocates,”
DHS demonstrated compliance with all 12 of the 12 requirements
selected by GAO for review. The GAO report had no recommenda-
tions for DHS.

Conclusion

Chairman Knight, Ranking Member Murphy, and distinguished
Members of the Subcommittee, thank you again for the opportunity
to testify today and I look forward to your questions.
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SMALL BUSINESS CONTRACTING

Actions Needed to Demonstrate and Better Review
Compliance with Select Requirements for Smali
Business Advocates

What GAO Found

Demonstrated compliance with selected section 15(k) requirements for the Office
of Small and Disadvantaged Business Utilization (OSDBU) varied across the 24
agencies GAO surveyed. Five agencies demonstrated compliance with afl the
requirements, four agencies demonstrated compliance with ail but one
requirement, and 15 agencies did not demonstrate compliance with two or more
requirements. Examples of GAO findings include the following:

« Four OSDBU directors did not report directly to the agency head or deputy
(the one requirement for which GAO reviewed only 10 agencies).

« Five agencies did not demonstrate compliance with a requirement for
collateral duties of OSDBU directors.

« Six agencies did not demonstrate compliance with a requirement for
compensation and seniority of OSDBU directors.

+ Twenty-three agencies demonsirated compliance for four requirements on
OSDBU director experience, supervisory duties of the OSDBU director,
identifying and addressing significant bundiing of contracts (consolidation of
two or more procurement requirements into a solicitation for a single
contract), and providing assistance on payments.

« Fifteen agencies demonstrated compliance with a requirement to respond to
notifications that solicitations unduly restricted the ability of smaii businesses
to compete for contracts.

Noncompliance with section 15(k) requirements may fimit the extent to which an
OSDBU can advocate for small businesses. For example, OSDBU influence in
agencies might be limited if directors reported to lower leveis of management.
Directors with other duties might be less able to carry out all section 15(k) duiies.

Results of the Smali Business Procurement Advisory Council's {SBPAC) annuai
review of compliance with section 15(k} requirements differed from GAO's
assessments. The Small Business Adminisiration (SBA) chairs SBPAC, and its
members are nearly all OSDBU directors. All agencies in the most recent review
scored 9498 percent. But where GAO’s review considered the same section
15(k) requirements as the SBPAC review, GAO found some agencies had not
demonstrated compliance with muitiple requirements, Other than reviewing
documentation agencies choose to provide, SBA's guidance for the review panet
does not indicate any other means by which reviewers coutd obtain or clarify
information. GAO’s review included follow-up discussions with agency officials to
obtain or clarify information. SBA has been developing a new review process,
but prefiminary information GAO reviewed indicates the process will be similar to
the current one. According to federal standards for internal controf, management
should use quality information to make informed decisions. Under the new
process, the review results (which SBA uses in another process that determines
an agency's overall grade for small business contracting) also will carry twice as
much weight as under the current process—underscoring the importance of the
review resuits. A new review process substantially similar to the old one
(especially in relation to guidance) may not provide a refiable indicator of OSDBU
compliance with section 15(k) requirements.

United States Government Accountability Office
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m 1.8, GOVERNMENT ACCOUNTABILITY QFFICE

441 G St. N.W,
Washington, DC 20548

August 25, 2017

The Honorable Steve Chabot
Chairman

The Honorable Nydia Velazquez
Ranking Member

Committee on Small Business
House of Representatives

In fiscal year 2016, small businesses accounted for almost $100 biffion in
federal contracts. To help increase small businesses’ visibility among
federal agencies, in 1978 Congress amended the Small Business Act to
require that all federal agencies with procurement powers establish an
Office of Small and Disadvantaged Business Utilization {OSDBUY}, which
would advocate for small businesses in procurement and contracting
processes.’ OSDBUs would be managed by a director. Section 15(k)(3)
of the act, as amended, requires that OSDBU directors generally be
responsible only to and report directly to agency heads or their deputies.?
The purpose of this provision is to help ensure that OSDBU directors
have direct access to their agencies’ top decision makers to advocate
effectively for smalf businesses. Subsequent amendments have specified
minimum seniority or pay leveis for directors, enumerated qualifying prior
work experience, specified who would sign the director’'s performance
appraisals, and outlined the responsibilities of the position.

Section 15(k), as amended, also establishes a number of functions for
which OSDBU directors are responsible. These functions include
identifying proposed solicitations that bundle contract requirements;

"The provisions regarding OSDBUs have been amended muitiple times throughout the
years, including in the National Defense Authorization Act for Fiscal Year 2013 (Pub. L.
No. 112-239, § 1691, 126 Stat. 1632, 2087 (2013)); the National Defense Authorization
Act for Fiscal Year 2016 (Pub. L. No. 114-92, § 870, 129 Stat. 726, 938 (2015)); and the
Nationat Defense Authorization Act for Fiscal Year 2017 (Pub. L. No. 114-328, §§ 1812,
1813, 1821, 130 Stat. 2000, 2652, 2654 (2016)}). We did not include amendments in the
National Defense Authorization Act for Fiscal Year 2017 because the statute was
amended during our review.

2For purposes of this report, all references to section 15(k) will refer to section 15 of the

Small Business Act, codified at 15 U.S.C. § 644(k). In 1988, Congress amended section
15{(k)(3) and allowed the secretary of Defense the discretion to designate the officials to

whom the Defense OSDBU director should report. Pub. L. No. 100-656, § 603, 102 Stat.
3853, 3888 (1988).
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working with agency acquisitions officiais to revise solicitations to
increase the probability of smalt business participation; and assisting
small businesses in obtaining payments from agencies.® Additionatly,
OSDBUSs are to provide senior agency officials with advice and comments
on acquisition strategies and market research.

in three earlier reports (2003, 2004, and 2011), we reviewed federal
agencies’ compliance with the section 15(k)(3) requirement on reporting
to agency heads or their deputies.* In these reports, we also examined
the extent to which OSDBU directors viewed the functions listed in
section 15(k) as duties of their offices. In the 2011 report, we found that 7
of the 16 agencies in our review were not in compliance with the
requirement for the OSDBU director to report to the head or deputy head
of the agency. Since then, all 7 of the agencies have implemented our
recommendation to comply with the reporting requirement that was in
effect at the time of our review.

You requested that we evaluate how OSDBUs have implemented the
requirements of section 15(k). For this report, we examined (1} the extent -
to which selected federal agencies with procurement powers
demonstrated compliance with five requirements of section 15(k) relating
to the OSDBU director (inciuding reporting relationships, qualifications,
and supervisory duties); (2) the extent to which selected federal agencies
demonstrated compliance with eight section 15(k} requirements for
carrying out selected OSDBU functions or activities; and {3) the Small
Business Procurement Advisory Council review of OSDBU compliance
with section 15(k) requirements.

3The Smali Business Reauthorization Act of 1997 defines the bundling of contract
requirements as the consolidation of two or more procurement requirements for goods or
services previously pravided or performed under separate smatler contracts into a
splicitation of offers for a single contract fikely to be unsuitable for award to a small
business due to (1) the diversity, size, or specialized nature of the elements of the
performance specified; {(2) the aggregate doflar vaiue of the anticipated award; (3) the
geographical dispersion of the contract performance sites; or {4) any combination of the
factors described. Pub. L. No. 105-135, § 412, 111 Stat. 2592, 2617 (1997), codified at 15
U.S.C. § 632(0).

“See GAQ, Small and Disadvantaged Business: Some Agencies’ Advocates Do Not
Report to the Required Management Level, GAQ-03-863 (Washington, D.C.: Sept. 4,
2003); Smail and Disadvantaged Businesses: Most Agency Advocates View Their Roles
Simifarly, GAO-04-451 (Washington, D.C.: Mar. 22, 2004); and Small Business
Contracting: Action Needed by Those Agencies Whose Advocates Do Not Report to
Agency Heads as Required, GAO-11-418 (Washington, D.C.: June 3, 2011).
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We reviewed a total of 14 section 15(k) requirements and primarily
focused on 5 requirements relating to OSDBU directors and 8 relating to
OSDBU functions.5 We reviewed 24 agencies (civilian and military), which
were selected based on contracting obligations.®

» Forthe section 15(k)(3) requirement relating to OSDBU directors
reporting to a head or deputy head of an agency, we reviewed
whether 10 agencies demonstrated compliance (the Departments of
Education, Energy, Labor, State, Air Force, Army, Navy, and Veterans
Affairs; the National Aeronautics and Space Administration; and the
Social Security Administration). We selected the 10 agencies based
on contracting obligations (6 each had more than $10 biltion in
obligations, and 4 each had fewer) and also for variety. Of the 6
agencies with more than $10 billion in obligations, we selected 3
Department of Defense (DOD) components and 3 non-DOD
agencies.” To determine whether agencies demonstrated compliance,
we analyzed documents such as reports, position descriptions, and
performance appraisals and interviewed OSDBU directors and other
agency officials.

« To determine if agencies demonstrated compliance with other
provisions of section 15(k)—four that relate to other requirements for
OSDBU directors (such as rank and responsibilities), eight that relate
to OSDBU functions or activities, and one that refates to reports to

50ur review of individual agencies’ demonstrated compliance encompasses 13
requirements. As discussed in this report, an additional requirement, section 15(k){16),
requires agencies to submit an annual training and travel report to Congress. During the
course of our review, the Smalt Business Administration (SBA) established new
procedures to submit a consolidated report to Congress, rather than having each agency
submit an individuat report. Due to the new procedures, we do net include this
requirement in the summary tabies or agency appendixes.

80f the 24 agencies, 23 were selected due to high contracting abligations; each of the 23
procured more than $900 million in goods and services in fiscal year 2015, and together,
they accounted for 87 percent of al federal contracting obtigations. We selected the 24"

agency, the Office of the Secretary within the Department of Defense, due to its role as a
policy office within the Department of Defense.

7DOD does not have a single OSDBU director for the department. The services {the
Departments of the Air Force, Army, and Navy and the Defense Logistics Agency) and
other DOD command units have established separate OSDBUs, each headed by a
director. These organizational units carry out procurement for most of DOD. For purposes
of this report, we refer to the five DOD components we reviewed (the four services plus
the Office of the Secretary) as agencies. The DOD agencies, as well as some other
agencies in our report, refer to their OSDBU as the Office of Small Business Programs.
For simplicity, we use OSDBU for all agencies in this report.
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Congress—we surveyed OSDBU directors at 24 agencies.® The
response rate to our survey was 100 percent. We also reviewed
agency information such as policy documents and position
descriptions and interviewed OSDBU directors and other agency
officials.

in cases in which supporting documentation was not available, we made
the determination based solely on the agency’s survey response and/or
follow-up with agency officials. We also reviewed documentation and data
related to the Small Business Administration's (SBA) scorecard for small
business procurement and the peer review process of the Smali Business
Procurement Advisory Councit and spoke with SBA officials about this
program. We compared SBA’s “OSDBU organization” success factor
scores to the compliance information we obtained from our review to
determine whether these scores correlated with our compliance
determinations. Appendix | contains additional information on our scope
and methodotogy, including the types of evidence considered to find that
an agency demonstrated compliance.®

We conducted our work from May 2016 to August 2017 in accordance
with generally accepted government auditing standards. Those standards
require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonabie basis for our findings and conclusions
based on our audit objectives. We believe the evidence obtained provides
a reasonable basis for our findings and conclusions based on our audit
abjectives.

Background

The federal government has a long-standing policy to maximize
contracting opportunities for small businesses. For example, the Business
Opportunity Development Reform Act of 1988 amended the Small
Business Act to establish an annual government-wide goal of awarding at
least 20 percent of prime contract doilars to small businesses. The Small
Business Reauthorization Act of 1997 further amended the Smalt
Business Act to increase the goal to at least 23 percent. To help meet this

85ection 15(k)(13) does not mandate that the OSDBU provide training to smat
businesses, but we include the permissive training language in 15 U.5.C. § 644(k){13} in
our discussion of “requirements” and reviewed the agencies’ training offered under this
provision.

%We used the Federal Procurement Data System-Next Generation to analyze fiscal year
2015 data on federal agencies’ contracting activity. We determined that the data were
reliable for the purposes of our work.
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goal, SBA annually establishes prime contract goals for various
categories of small businesses for each federal agency. Although SBA is
responsible for coordinating with executive branch agencies on this goal,
agency heads are responsible for achieving small business goais for their
agencies. As previously discussed, in 1978 Congress also established an
OSDBU in each federal agency with procurement powers. These offices
are intended to advocate for small businesses within the agencies and
thus also work with agencies to achieve contracting goals.

Duties of 0SDBU directors and functions of 0SDBUs. The Small
Business Act, as amended, establishes a number of requirements related
to the functions and duties of OSDBUs. For instance, section 15(k)(3)
generaily establishes a direct reporting relationship between the OSDBU
director and the agency head or deputy head. Other requirements in the
act specify that the director must have supervisory authority over staff
performing certain duties, implement and execute the functions and
duties under the relevant sections of the Small Business Act, and identify
proposed soficitations that involve the bundling of contract requirements.

The National Defense Authorization Act for Fiscal Year 2013 further
amended the Smali Business Act to include provisions that specify
minimum seniority and pay levels for OSDBU directors, require that their
performance appraisals be signed by the agency head or deputy head,
and require that the OSDBU director have certain prior experience.”®

« Section 15(k)(2) specifies that the OSDBU director must be appointed
to a position in the Senior Executive Service (SES), or in certain
cases be compensated at not less than the minimum rate of basic pay
for grade GS-15 of the General Schedule.

« Section 15(k)(3) specifies that the agency head or deputy head
generaily be solely responsibie for the performance appraisals of the
director.

« The act also added a number of additional requirements to the duties
of the OSDBU director, and specified that the director not hold any
other title, position, or responsibility, except as necessary to carry out
the responsibilities of the OSDBU as described in section 15(k).

9The director of the Office of Small Business Pragrams within the Office of the Secretary
of Defense is responsibie only to, and reports directly and exclusively to, the secretary or
the secretary’s designee {including for performance appraisals).
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Some of the required functions of the OSDBU director in section 15(k) of
the Smail Business Act include the following:

« identifying proposed soficitations that involve significant bundling of
contract requirements;

« working with agency acquisition officials, where appropriate, to revise
such proposed solicitations to increase the probability of participation
by a small business;

« assisting small businesses in obtaining payments from an agency (or
prime contractor) with which they have contracted;

« assigning a small business technical adviser to each office with an
SBA-appointed procurement center representative (an SBA staff
member assigned to federal agencies or contract administration
offices and who carries out SBA policies and programs);** and

« providing the chief acquisition officer and senior procurement
executive of the agency with advice and comments on acquisition
strategies, market research, and justifications related to certain
provisions of the act.™

To carry out the functions listed in section 15(k) of the Small Business
Act, OSDBU directors provide advice on small business matters and
collaborate with the small business community. Some of the primary
duties of OSDBU directors include

« advising agency leadership on smali business matters;

« providing direction for developing and impiementing policies and
initiatives to help ensure that smali businesses have the opportunity to
compete for and receive a fair share of agency procurement;

« providing agency acquisition and program personnel with leadership
and oversight of education and training related to smail business
contracting;

« conducting reviews of small business programs; and

""Duties of pracurement center representatives include reviewing proposed acquisitions
and making recommendations and conducting periodic reviews of their assigned
contracting activities for compliance with smal business policies, 48 C.F.R. § 19.402(c),

25ee appendix Il for more information an section 15(k) requirements included in this
review.
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« serving as the agency liaison to SBA, including providing annual
reports on agency activities, performance, and efforts to improve
performance.

Reviews by Small Business Procurement Advisory Council. The
National Defense Authorization Act for Fiscal Year 2013 amended the
statutory requirements of 15 U.S.C. § 644a to require the interagency
council known as the Small Business Procurement Advisory Councit
(SBPAC) to annually review each OSDBU to determine compliance with
section 15(k) requirements.'® These reviews are used to help determine
SBA’s annual scorecard grade for each agency.™ SBPAC must report the
results to the House and Senate Small Business committees. SBA chairs
the council, which serves to assist agencies in their acquisition planning
efforts. The council is also directed to identify best practices for
maximizing small business utilization in federal contracting.

Roles of other procurement officials. OSDBU directors are not the only
officials responsible for helping smalt businesses participate in federal
procurement.

« Atthe agency level, the heads of procurement departments
{sometimes with a title of senior procurement executive) are
responsible for implementing the small business programs at their
agencies, including achieving program goals.

« Generally, staff in agency procurement departments assigned to work
on smafl business issues (small business specialists) coordinate with
QSDBU directors on their agencies' small business programs.

« Chief acquisition officers provide a focal point for acquisition in agency
operations. Key functions of the chief acquisition officers include
monitoring and evaluating agency acquisition activities, increasing the
use of full and open competition, increasing performance-based
contracting, making acquisition decisions, managing agency

SBPAC comprises the SBA administrator or the designee of the administrator, the
director of the Minority Business Development Agency, and the head of each OSDBU in
each federal agency having procurement powers.

" according to SBA, the annual scorecard is used for purposes including measuring how
well federal agencies reach their small business and sociceconomic prime contracting and
subcontracting goals and reporting agency-specific progress. Scorecard grades are based
on the extent to which (or how well} agencies met goals for prime contracts and
subcontracts and on their progress pians for meeting goals.
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acquisition policy, acquisition career management, acquisition
resources planning, and conducting acquisition assessments.

Agencies
Demonstrated High
Levels of Compliance
with Two OSDBU
Director
Requirements, but
Three Other
Requirements Had
Lower Rates of
Compliance

Of the five director-related requirements we reviewed, the level of
demonstrated compliance varied, but was not universal for any one
requirement {see table 1):

Four of the 10 agencies we reviewed for the requirement that the
director report to the head or deputy head of the agency did not
demonstrate compliance.

» Twenty-three of the 24 agencies we surveyed demonstrated
compliance for two requirements on director experience and
supervisory duties.

« Nineteen of 24 agencies demonstrated compliance with a requirement
for collateral duties of the director.

« Eighteen of 24 agencies demonstrated compliance with a requirement
for the director's compensation and seniority.

Appendix 1l discusses the section 15(k) requirements included in this
review. See appendixes HI-XXVII for our overall determinations of
demonstrated compliance with section 15(k) requirements and
determinations of demonstrated compliance at each agency.

Not All OSDBU Directors
Reported to the Head or
Deputy Head of the
Agency

Section 15(k}(3) generally requires that the OSDBU director report
directly to and be responsible only to the agency head or the deputy
head.® Documentation we reviewed and discussions we held at 6 of the
10 agencies indicated that the directors reported as required. Other
documents such as organizational charts, position descriptions and
performance appraisals from the Departments of the Air Force, Army,
Labor, Navy, and State and from the National Aeronautics and Space
Administration (NASA) support this finding.

The remaining four OSDBU directors reported to officials at lower levels
than the agency head or deputy head. Three of the four—at the
Departments of Energy and Veterans Affairs (VA) and the Social Security

"The director of the Office of Smali Business Programs within the Office of the Secretary
of Defense must report directly to and be responsible only to the secretary or the
secretary’s designee. 15 U.S.C. § 644(k)(3). Our report did not review the Department of
Defense — Office of the Secretary for section 15(k)(3) compliance.
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Administration {SSA)-—reported to chiefs of staff. At the Department of
Education, the OSDBU director reported to the senior policy adviser.

Tabie 1: Agencies’ Demonstrated Compliance with Section 15(k} Requirements Related to OSDBU Director as of May 18, 2017

‘Depanment of the Treaéury v v ] N/ A ] v v
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Department of Veterans Affairs

U.S. Agency for international Development v v N/A v~ :

tegend: OSDBU = Office of Small and Disadvantaged Business Utiization, v = demonstrated compiiance, 81 = did not demonstrate complianca, NiA = not asséssed

Source: GAQ, | GAQ-17-675 .
Note: The infarmation we collected to make the determination for the director-rélated requirements
included survey responses; follow-up responses; and documeéntation such as policies; position
descriptions, organizationat charts, and reports. [f supporting decumentation was notavailabie, we
made the determination based solely on the agency’s survey response and/or follow=up with agency.
officials. We foltowed up with atl 24 OSDBU offices fo clarify respanses and vbiain additional
infarmation in instances in which they indicated they did not perform a sectian 15¢k) requirement.

“We reviewed comptiance with this requirement for 10 'agencies (the Departments, of Education,
Energy, Labor, State, Air Force, Army, Navy, and Veterans Affairs; the National Aeronautics and - -
Space Administration; and the Social Security Administration). Agencies for which we did not assess
this requirement are indicated in the table by ‘N/A”

« Energy. The position description states that the director reports
directly to the secretary. However, the performance appraisals we
reviewed were signed by the deputy chief of staff and the chief of
staff.'® An Energy official stated that the secretary provides input into
the OSDBU director’s rating. .

« VA. Based on documentation we received from and discussions we
held with VA, the OSDBU director reports to the chief of staff; whe
signs the performance appraisais. An OSDBU official told-us that if a
matter required the attention of the.secretary, the director would first
advise the chief of staff. However, the official stated that the director

Bt the Department of Energy, we reviewed the performance appraisals for the former
OSDBU director because the current OSDBU director's tenure started in January 2017.
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has all the access to the secretary and deputy secretary that he
needs.

« SSA, The organizational chart and performance appraisal show that
the OSDBU director reports to the chief of staff. Agency officials
explained that, since 2013, the commissioner has delegated this duty
to the deputy commissioner. As of May 10, 2017, the agency did not
have a deputy commissioner because the deputy commissioner was
serving as the acting commissioner. in the absence of a deputy
commissioner, the responsibilities were transferred to the chief of
staff.

» Education. The performance appraisal indicates that the OSDBU
director reports to the senior policy adviser. An OSDBU official
explained that, currently, the agency does not have a deputy
secretary and that this duty had been delegated to the senior policy
adviser. The official also stated that, in the past, the director typically
met with the deputy secretary on a monthly basis and provided an
update to the deputy secretary on small business activities.

Twenty-three of 24
Agencies We Surveyed
Demonstrated Compliance
with Requirements for
Director Qualifications and
Supervisory Duties, but
Five Directors Had
Collateral Duties

Levels of demonstrated compliance with three other requirements for
directors (experience, supervisory duties, and collateral duties) varied
somewhat by requirement at the 24 agencies we surveyed, but were high
across all three requirements.

Director experience, Section 15(k) requires that the OSDBU director
have prior experience from among a number of enumerated roles (such
as federal contracting officer, program manager for a federat acquisition
program, or attorney specializing in federal procurement jaw). Based on
their survey responses and foliow-up discussion with officials at the
agencies, 23 of the 24 agencies demonstrated compliance with the
requirement relating to prior experience of OSDBU directors (examples
foliow).

« State. According to the survey response, the OSDBU director has
prior experience in program management for a federat acquisition
program and aiso was a small business technical adviser and small
business liaison officer.

» Education. The survey response from the Department of Education
indicated the director had prior experience as a federal contracting
officer, contracts administrator, and federal small business contracts
manager.
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- Interior. Survey responses from the Department of the Interior
indicated the director had prior experience as a contracts
administrator and small business liaison officer.

The OSDBU director at the Department of Housing and Urban
Development (HUD) did not demonstrate compliance. While the OSDBU
director had experience in related jobs, the director had not had any of
the jobs specifically identified in section 15(k). The survey response cited
the director's prior experience as the deputy assistant secretary for
operations and management and deputy chief human capital officer. The
director also served in several positions in which contracting was a
responsibility. An OSDBU official stated that the director has had a long
work history in a variety of jobs and felt that the director was prepared for
the role of the OSDBU director.

Supervisory duties. Section 15(k)(7) requires that the OSDBU director
have supervisory authority over agency personnel to the extent that the
functions and duties of such personnel are related to the functions or
duties implemented and executed by the OSDBU. Based on the survey
responses, follow-up with agency officials, and review of position
descriptions, 23 of 24 agencies demonstrated compliance with the
requirement relating to supervisory duties of the OSDBU director.

For instance, at the Departments of the Army and Homeland Security, the
position descriptions and survey responses we reviewed indicated that
the directors have such supervisory authority over agency personnei (to
the extent that the functions and duties of the personnel relate to sections
8 and 15 of the Small Business Act).'” At the Department of Justice, the
survey response indicated that the OSDBU director oversees OSDBU
staff and has supervisory authority over small business specialists whose
duties are related to sections 8 and 15 of the Small Business Act. Also, in
a follow-up discussion, an OSDBU official told us that the director works
regularly with each smali business specialist in executing the
department’s smali business programs.

"The Small Business Act created many small business programs and

requirements. Section 8 creates a system through which small business government
contracting is encouraged and outlines certain requirements for agencies contracting with
small businesses. Section 8 aiso includes the women-owned smaft business procurement
program and empowers the Smali Business Administration to pravide assistance in
muitipie ways to smalt businesses, See 15 U.8.C. § 637.
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In contrast, the Defense Logistics Agency (DLA) did not demonstrate
compliance with the requirement relating to supervisory duties. An official
in the OSDBU explained that, while the director appointed small business
associates to work in the field, the director does not directly supervise
field staff. The office provides policy and program oversight, and the field
staff report to deputy commanders at their sites.

Collateral duties. Section 15(k)(15) requires that the person in the
position of the director exclusively carry out the duties enumerated in
Small Business Act and that the OSDBU director not hoid any other title,
position, or responsibility, except as necessary to carry out
responsibilities under this subsection. Based on the survey responses
and follow-up interviews with officials at selected agencies, we
determined that 19 of 24 agencies demonstrated compliance with this
requirement.*®

The remaining five OSDBU directors or acting directors at the time of our
review at the U.S. Department of Agriculture (USDA), Department of
Labor, Environmental Protection Agency (EFA), SSA, and U.S. Agency
for international Development (USAID) indicated they had collateral
responsibilities. *®

» USDA. An OSDBU official indicated that the acting director hoids
another position as the acting assistant secretary for administration.
The official indicated that the acting director spends 40~60 hours a
week on duties related to the acting assistant secretary position. The
official explained that the agency has had an acting OSDBU director
since January 2017, when the prior OSDBU director’s position as a
political appointee ended. The official stated that past OSDBU

®The VA OSDBU director has responsibilities that include verification functions for
service-disabled veteran-owned smail businesses and veteran-owned small businesses.
On February 13, 2017, the VA OSDBU director sought a legal opinion from VA's Office of
General Counsel to determine if the performance of the verification function for the 2 smali
business categories was within the scope of the responsibilities authorized for the OSDBU
director under 15 U.S.C. § 644(k){15). On Aprit 6, 2017, VA’s Office of General Counset
determined that performing the verification function was necessary for the OSDBU director
to perform the responsibilities set forth in 15 U.S.C. § 844(k){4) and 15 U.S.C. § 637, and
that performing the verification function was not prohibited by 15 U.S.C. § 844(k){15}.

%We also assessed the acting OSDBU directors for certain compliance determinations for
section 15(k} director requirements, such as reporting to the agency head or deputy head
or collateral duties, At the time of our review, two of the five agencies that did not
demonstrate compliance—USDA and the Department of Labor—-had acting OSDBU
directors.
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directors worked exclusively as OSDBU directors and that, when the
permanent OSDBU director is appointed, that person will not have
other duties. The official stated that he does not know when the
director position will be filled. He said that the secretary of USDA, who
was recently confirmed, would likely make the political appointment.

« Labor. Based on information we received from and discussions we
held with the Department of Labor, the acting OSDBU director holds
other positions and titles, including assistant secretary of
management and administration and chief acquisition officer.?
According to a March 2010 department order, the goal of realigning
the agency’s small business-related functions under the assistant
secretary for administration and management is to better integrate
small business outreach and smalt business procurement within the
overall procurement function of the department. The assistant
secretary for administration and management was appointed to serve
as the OSDBU director.

« EPA, According to an agency official, the director aiso oversees two
EPA-wide programs: (1) the Disadvantaged Business Enterprise
Program, which is designed to increase the use of such businesses in
procurements funded under EPA’s financial assistance agreements;
and (2) the Asbestos and Small Business Ombudsman Program,
which advocates for small businesses on regulatory and
environmental compliance issues. The official stated that the intent is
to increase cost efficiencies and effectiveness in overfapping functions
directed at small businesses. The official also stated that sharing
resources to accomplish these complementary agendas makes sense
for the agency. Further, the official said that the director helps to
provide administrative support to the procurement manager for the
Disadvantaged Business Enterprise Program. Finally, the Clean Air
Act of 1390 requires the OSDBU, through the program ombudsman,

20The Department of Labor refers to the OSDBU director as the director of the Small and
Disadvantaged Business Utilization Program.

Page 14 GAO-17-875 Small Business Contracting



68

to monitor activities for the Asbestos and Small Business
Ombudsman Program.?!

« SSA. The survey response and follow-up discussion indicated that the
OSDBU director held a collateral position as agency coordinator for
the Electronic Subcontracting Reporting System. SSA officials
explained that, originally, the subcontracting reporting was manually
collected. When the reporting went to an electronic collection system,
the OSDBU director was named as the agency contact. This resuited
in the OSDBU accepting responsibility for this reporting system, which
contracting officers use. An OSDBU official stated that the time the
director spends on this activity is minimal—occasionally addressing a
few e-mails. The official said the system is critical to the director's
role, but the coordination work is not critical. The OSDBU official does
not view this to be a collateral duty.

« USAID. The survey response stated that the OSDBU director
oversees the Minority Servicing Institutions Program. in a follow-up
meeting, an OSDBU official told us that this activity was not essential
to carrying out OSDBU duties. The program involves both advocacy
and outreach and has a full-time coordinator. The OSDBU official
stated that during most weeks the director spends less than 2-3 hours
on activities related to the Minority Servicing Program but on occasion
may spend more time on such work. The official added that the
OSDBU director overseeing this responsibility made sense from an
agency perspective because the OSDBU's role includes promoting
and assisting disadvantaged businesses.

21 according to the Clean Air Act of 1990, the administrator shall direct the agency's
OSDBU through the small business ombudsman to monitor the Small Business Stationary
Source Technical and Environmental Compliance Assistance Program under this Clean
Air Act section. The monitoring activities include (1) rendering advisory opinions on the
overall effectiveness of the assistance program, difficulties encountered, and degree and
severity of enforcement; (2} periodic reporting to Congress on program compliance with
requirements of the Paperwork Reduction Act, Regulatory Flexibility Act {5 U.S.C. 801 et
seq.}, and Equal Access to Justice Act; {3) reviewing information to be issued by the
program o ensure the layperson can understand the information; and (4) having the
program serve as the secretariat for the development and dissemination of such reports
and advisory opinions. 42 U.S.C. § 7661f(d).

For purposes of our report, we did not inciude this responsibility as the determining factor
for our assessment. instead, we relied on the Disadvantaged Business Enterprise
Program responsibility when making our determination that EPA did not demonstrate
compliance with section 15(k)(15).

Page 15 GAO-17-675 Small Business Contracting



69

Most OSDBU Directors
Demonstrated Compliance
with Requirement for
Compensation and
Seniority

Section 15(k}{2) generally requires that the OSDBU director be appointed
by the agency head to an SES position.?2 However, in cases in which the
positions of chief acquisition officer and senior procurement executive at

an agency are not SES positions, the 0SDBU director may be appointed

to a position compensated at not less than the minimum rate of basic pay
for grade 15 of the General Schedule.

Survey responses and agency documents we reviewed at the 24
agencies show that the positions of most permanent OSDBU directors
{18 of 24) were at the SES level.?® However, 6 OSDBU directors—at
USDA, the Departments of Commerce and Labor, DLA, the Office of
Personne! Management (OPM), and SSA—nheld positions at other levels,
such as at GS-15, while the chief acquisition officers or senior
procurement executives in these agencies held SES-level positions or
were executive schedule political appointees who were not in SES
positions.

« USDA. At the time of our review, the current OSDBU director was an
acting director. OSDBU officials at USDA explained that, historically,
the permanent director was a political appointee holding an SES
position. However, the prior director was a political appointee holding
a GS-15 position. The officials explained that the position was
temporary (6 months) and that it would have been difficuit to fill the
position with a member of the SES on a shori-term basis. According
to the survey, both the senior procurement executive and the chief
acquisition officer held SES positions.

22pr SES position is any position in an agency classified above GS-15 or in Level IV or V
of the executive schedule, or an equivalent position, not reguired to be filed by an
appointment by the President (with the consent of the Senate). An employee in such a
pasition (1) directs the work of an erganizational unit; (2) is heid accountable for the
succass of 1 or more specific programs or projects; {3) monitors progress toward
organizational goals and periodically evaluates and makes appropriate adjustments to the
goals; (4) supervises the work of empjoyees other than personal assistants; or (5)
otherwise exercises important policy-making, policy-determining, or other executive
functions, with certain enumerated exceptions. 5 U.S.C. § 3132(a)(2). Therefore, a
presidentially appointed, Senate-confirmed position compensated under the executive
schedule does not meet the definition of SES.

20 cases in which the agency had an acting director, we assessed whether agencies
demonstrated compliance based on the seniority and compensation of the immediate prior
permanent director.
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. Commerce. Officials told us that they have been discussing the
possibility of converting the OSDBU director position to an SES
position and were discussing the process for securing additional
resources for this conversion.

« Labor. At the time of our review, Labor had an acting director who
held an SES position. We assessed compliance based on the
immediate prior permanent OSDBU director. An official from the
Department of Labor stated in an e-mail that the prior permanent
OSDBU director was a presidentially appointed, Senate-confirmed
position compensated under the executive schedule.

» DLA. The survey response and the position description indicated that
the director heid a General Schedule position {(GS-15). According to
the survey, the chief acquisition officer and senior procurement
executive are SES positions. In a follow-up meeting, agency officials
stated that the agency has requested that DOD seek congressional
approval to add an SES position for the OSDBU director. They stated
that the agency has been waiting for authorization to make this
change.

» OPM. An OSDBU official told us that, since the enactment of this
requirement in 2013, the director has held a GS-15 position. The
agency has been considering making this an SES position, but the
official explained that, untit the agency administrator position was
filled, the agency would not act on this matter.

- SSA. Officials said that, although the law requires the OSDBU director
to be an equivalent position to the senior procurement executive, they
believe this does not work at SSA. They explained that SSA is a smail
agency in terms of acquisitions. They further stated that GS-15 is the
level appropriate for the OSDBU director.

Ongoing demonstration of noncompliance with section 15(k) OSDBU
director-related requirements, described in this section of the report,
potentially undermines the intent of the act. Reporting to lower levels of
management may result in OSDBU directors not having direct access to
top agency management, which may limit their influence. Collateral duties
may take time away from the critical functions within section 15(k} duties.
While some OSDBU officials believed that these coliateral duties are
minimal or are appropriate, the agencies have not reported their concerns
to Congress. Aiso, if an OSDBU director holds a General Schedule
position and the agency’s chief acquisition officer and senior procurement
executive are SES positions, the OSDBU director’s ability to effectively
advocate for small businesses may be affected.
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A
Agency Compliance
Varied by Functional
Requirement

Levels of demonstrated compliance were high for five of eight functional
requirements, but were much lower for the remaining three requirements
{see table 2).

« Al 24 agencies demonstrated compliance with three section 15(k}
areas related to providing advice to officials, providing fraining to small
businesses or acquisition personnel, and receiving unsolicited
proposals and forwarding them when appropriate.

« Twenty-three of the 24 agencies demonstrated compliance refated to
identifying and addressing significant bundling of contract
requirements and providing payment assistance to small businesses.

« Ten and eight of the 24 agencies, respectively, did not demonstrate
compliance with requirements for assigning smalf business technical
advisers and providing advice on proposed in-sourcing decisions.

» Nine of the 24 agencies did not demonstrate compliance with the
requirement to respond to nofifications of undue restrictions on the
abitity of small businesses to compete.

All OSDBUs
Demonstrated Compliance
with Certain Requirements

Our review of survey responses, agency documents, and interviews with
agency officials showed that ail 24 agency OSDBUs demonstrated
compliance in three areas—providing advice to officials, providing training
to small businesses or acquisition personnel, and forwarding unsolicited
proposais.

Provide advice to chief acquisition officer and senior procurement
executive. Section 15(k)(12) requires that an officer or employee in the
position of the OSDBU director must provide the chief acquisition officer
and senior procurement executive of the agency with advice and
comments on acquisition strategies, market research, and justifications
related to the consolidation of contract requirements. All 24 agencies we
reviewed demonstrated compliance with the requirement to provide such
advice and comments. Survey and follow-up responses from agency
officials revealed that the frequency and manner of such advice varied
across OSDBUs. Some agencies had meetings with various acquisition
personnel to discuss issues for which the OSDBU director provided input
to the chief acquisition officer and senior procurement executive. For
example, policy documents and survey responses from USDA showed
that the director participates in the procurement council that advises the
chief acquisition officer and senior procurement executive. Other
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agencies had scheduled meétings between the OSDBU director and the
chief acquisition officer, senior procurement executive, or both..

Table 2: Agencies’ Derionstrated Compliance with Section 15(k) Requirements for Sslect OSDBU Functions as of May 19,
2017 -

Agency
Defense Logistics

Dapartment of the Air

Bepaﬁment éf
Commerce

“Depar(ment of Homelan
Security:

Department-of the Interior v v v v v BV

mbebar‘trﬁent of State
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‘ Departmem of ‘ .
Transportation v v v v v \ v v

“Treasu
Department
Affairs
Env

]

“General Services
Administration

U.S.Agency for
International
Development

Legend: OSDBU = Office of Smalf anit Disadvartaged Business Utiization, ¥ = demonstrated compliance, (1 = did not demonsirate compliance, CAQ = chief acquisition officer. SPE'= sanior
procemont exaciive

Sourte: GAC. | GAD-17.678

Note: To obtain information for detenminations on OSDBU furictions. we surveyed OS0BU directors
at 24 agencies about certain OSDBU functions fisted in section 15(k} of the Smali Busihess Act. We
also reviewed refevant palicy documants. We followed up with ali 24 OSDBU offices to clasify - |
responses and obtain additional information in instances in which they indicated they did not perform
a section 15(k) requirement.

Provide training to small businesses. Section 15(k}(13) states that an
officer or employee of the OSDBU may provide {raining to small
businesses and contract specialists. Each ¢f the 24 agencies
demonstrated compliance with the requirement. Agenciés provided
training to contracting personnel, small businesses, or both. The scope of
the training varied from presentations to staff on the fundamentais of
small business contracting and SBA’s sociceconomic contracting poals to
one-on-one coaching with smalt businesses. One OSDBU official told us
that the agency provided regular, ongoing; ad-hoc small business training
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to acquisition and program staff on an almost daily basis as part of its
work. Another OSDBU official told us they provided both in-person and
virtual training to small businesses and contracting specialists. An
additional OSDBU official told us that the OSDBU manages an annual
training program that consists of 18 to 25 individual training courses
which cover a wide variety of issues from specific smail business
programs to using third-party contracts.

Receive unsolicited proposals and forward them when appropriate.
Section 15(k)(14) requires OSDBUs to receive unsolicited proposals and
to forward them, when appropriate, to personne! of the activity
responsible for reviewing such proposals. All 24 OSDBUSs indicated that,
if the office were to receive an unsolicited proposal, they would forward it
to appropriate agency personnel. Some OSDBUs indicated that it was a
rare occurrence for the OSDBU office to receive an unsolicited proposatl.
Several agencies, inciuding NASA and HUD, had publicly available
procedures and guidelines for submitting an unsolicited proposal to the
appropriate office.

Nearly All OSDBUs
Demonstrated Compliance
with Requirements to
Identify Significant
Bundling and Provide
Payment Assistance

Based on our review of survey responses, policy documents, and
interviews with agency officials, 23 of the 24 agencies demonstrated
compliance with identifying and addressing significant bundling of
contract requirements and with providing payment assistance to smalt
businesses.

Identify and address bundling of contract requirements. Section
15{(k)(5) requires OSDBUSs to identify proposed solicitations that invoive
significant bundling of contract requirements and, where appropriate, to
work with agency officials to mitigate the effects to small businesses.
Twenty-three of 24 OSDBUs demonstrated compliance with this
requirement. Most agencies indicated they had policies for the OSDBU to
review proposed solicitations and many cited having a certain dollar
threshold to review for any bundling. For example, OPM’s survey
response and submitted policy documentation indicated that small
business specialists review all proposed procurements over $150,000.

One agency did not demonstrate compliance. Within the Department of
Defense — Office of the Secretary, the OSDBU director has an oversight
rofe in relation to identifying proposed bundiing, rather than an
implementation role. According to OSDBU officials, the Office of the
Secretary’s small business staff work with contracting officers to review
proposed acquisitions and mitigate the effects of bundiing. However, due
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to the size and decentralized nature of contracting at the Office of the
Secretary, these personnel are not part of the OSDBU.

Provide assistance on payments. Section 15(k)(6) requires OSDBUs to
assist small businesses in obtaining payments, required late payment
interest penalties, or information on payments. Twenty-three of 24
0OSDBUSs helped small businesses seeking assistance with payments,
whether from the agency or from a prime contractor (when the small
business is a subcontractor).

The types and scope of payment assistance varied, but most agencies
had poticies to address small business payments. For example, the
survey response from the Department of Justice indicated that the agency
has a policy to pay small businesses within 15 days of receiving an
invoice. An agency official thought this policy greatly reduced the
requests for assistance the OSDBU received, but the official noted that,
should a small business ask for assistance, the OSDBU would provide
assistance as needed. In contrast, SSA did not demonstrate compliance.
Officials we interviewed said the OSDBU only assists in limited instances
involving a small business seeking help with payment issues, usually by
referring the business to the contracting office. The officials said that the
OSDBU generally does not get involved when a small business seeks
payment from a prime contractor.
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Some OSDBUs Did Not
Demonstrate Compiiance
for Assigning Smail
Business Technical
Advisers, Advising on in-
Sourcing, and Responding
to Notifications of Undue
Restrictions

In reviewing information from our survey, follow-up questions, interviews,
and policy documentation, we determined that 10 of the 24 agencies did
not demonstrate compliance with the requirement for assigning small
business technicai advisers, and 8 of the 24 agencies did not
demonstrate compliance with providing advice on proposed in-sourcing
decisions. Nine of the 24 agencies did not demonstrate compliance with
the requirement to respond to notifications of an undue restriction on the
ability of small businesses to compete.

Assign smail business technical advisers. Section 15(k)(8) requires
the OSDBU director to assign a small business technicat adviser to each
office in which SBA has assigned a procurement center representative.?
Fourteen of 24 agencies demonstrated compliance with this requirement,
while 10 did not. OSDBU officials frequently cited organizational structure
as a barrier to assigning technical advisers. However, we determined that
they did not demonstrate compliance, illustrated in the following
examples.

» State. An agency official stated that the OSDBU director does assign
small business technical advisers to offices with an SBA procurement
center representative; however, the technical advisers are not full-time
employees of the procuring activity and are only assigned to work with
the procurement center representative as required. There is 1
procurement center representative assigned to cover all 46 bureaus at
the Department of State. Smali business technical advisers within the
OSDBU are assigned to work with the bureaus based on need. All
technical advisers are full-time employees in the OSDBU and have at
least 8 years of experience.

« SB8A. Agency officials commented that the statute was intended for
agencies with larger acquisition operations with muitiple acquisition
offices. SSA is a smaller procurement agency {one acquisition office})
and does not assign a technical adviser. The officials stated that the
agency does have an adviser position (which is termed the Small and
Disadvantaged Business Utilization Specialist), but that position is
managed by another office.

2#The smali business technicat advisers must be full-time empioyees of the pracuring
activity and welf quaiified, technically trained, and familiar with the supplies or services
purchased at the activity. In addition, the adviser's principal duty must be to assist the
SBA procursment center representative in his or her duties and functions refating to 15
U.S.C. § 637 and 644. 15 U.S.C. § 644(k)(8){A)-(B).
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+ Army and Navy. The Departments of the Army and Navy told us that
their OSDBU directors did not assign small business technical
advisers because the technical advisers were hired by and reported to
the head of the contracting activity at the procurement center in which
they were located. At Navy, an agency official stated that law and
regulation disagree on this requirement. The Defense Federal
Acquisition Regulation delegated the responsibility to hire technical
advisers to the head of contracting. An agency official stated that this
is an effective way to implement the Small Business Act. However,
when statutory provisions, such as section 15(k), conflict with
regulations, such as the acquisition regulation, the statute controls.

Advise on in-sourcing. Section 15¢{k){11) requires the OSDBU director
to review and advise the agency on any decision to convert an activity
performed by a small business to an activity performed by a federal
employee (known as in-sourcing). Based on the survey responses and
interviews, we determined that 8 agencies did not demonstrate
compfiance with this requirement. Agencies not demonstrating
compliance typically said that OSDBUs did not have a role in reviewing
every decision to in-source an activity but that the office might be
consulted in some cases, as shown in the following examples.

« HUD. An OSDBU official told us that in-sourcing was generally
considered a business decision and carried out by the Office of the
Chief Procurement Officer, and that the OSDBU was not consuited.

« SS8A. The officials told us that the budget office handles in-sourcing
conversions, but that the budget office might contact the OSDBU
regarding in-sourcing on an informal basis.

Respond to notification of an undue restriction on ability of small
business to compete. Section 15(k)(17) requires that, when notified by a
small business (before contract award) that the smail business believes
that a solicitation, request for proposatl, or request for quotation unduly
restricts the ability of the smatl business to compete for the award, the
OSDBU director must (1) submit the notice to the contracting officer, and
if necessary, recommend ways to increase the opportunity for
competition; (2) inform the agency's advocate for competition; and (3)
ensure that the small business is aware of other resources and processes
available to address unduly restrictive provisions.

Nine of the agencies did not demonstrate compliance with ali of the
required steps. OSDBU officials from the nine agencies not
demonstrating compliance told us that they would carry out two of the
three required follow-up actions. For instance, OSDBU officials at some
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agencies told us that, after receiving a notification, the directors would
discuss the issue with the contracting officer working on the solicitation or
proposal and that they also would ensure the small business was aware
of resources to address the issue, but they would not consistently notify
the agency's advocate for competition (examples follow).

« NASA, USDA, and DLA. The OSDBU officials from these agencies
indicated that the goal was to resolve the competition issue at the
lowest level possible, meaning directly with the contracting officer, and
thus not inform the agency’s competition advocate. Additionally, the
officials thought that it was more efficient to work to resolve issues at
the lowest levels rather than notifying the agency advocate for
competition. At USDA, OSDBU officials indicated that, if direct
resolution with the contracting officer was unsuccessful, the situation
could be elevated, possibly to the level of advocate for competition.
Additionally, an OSDBU official at NASA said it was rare to receive
notifications of this type because the agency proactively makes
solicitations work for small businesses.

« USAID. The survey response indicated that the OSDBU does not
inform the agency’s advocate for competition of the notice. An agency
official told us that the office goes directly to the procurement officer
and ombudsman to resolve competition issues.

In addition to survey responses about individual functions, a few agencies
commented on how staffing tevels affected their ability to fully carry out
section 15(k) functions. The Department of Commerce said the OSDBU
was significantly affected by low staffing levels, limiting it in efforts such
as creating and updating smali business contracting policies, reviewing
broader acquisition policies that may affect small businesses, and
conducting training for small businesses. SSA stated that staffing levels
prevented the OSDBU from attending outreach events and meeting
individually with small business owners due to scheduling conflicts.
Additionally, the Air Force indicated that its OSDBU could do more, or
have a more robust program implementation, if it had additional staff,

For the agencies we identified as not having demonstrated compliance
with certain OSDBU function requirements {such as assigning smatt
business technica! advisers or responding to notifications of an undue
restriction on competition), some agencies felt that their existing
organization structure was a barrier to carrying out an activity or that their
goal was to resolve issues at the lowest levels possible without notifying
the agency advocate for competition. But continued demonstration of
noncompliance with these requirements may undermine the intent of the
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provisions and may limit the extent to which OSDBUSs can advocate for
small businesses. Additionaily, by not having a role in carrying out certain
section 15(k) requirements, OSDBUs may be unaware of small business
matters that might require further attention.

SBA Has Begun to Collect
OSDBU Training and
Travel Reports for
Consolidated Submission
to Congress

in addition to the 13 requirements relating to OSDBU directors or to
OSDBU functions, we reviewed an additional requirement. Section
15(k)(16) requires that each fiscat year the OSDBU director submit a
report to the House Committee on Smali Business and the Senate
Committee on Small Business and Entrepreneurship describing training
provided and training and travei expenditures in the past fiscal year. Most
OSDBUS (22 of 24) toid us they did not submit these reports to Congress
or SBA in past years. Some of the agencies told us in interviews that they
had not submitted this report because SBA or the committees had not
provided guidance on how to do so. Other agencies indicated they were
unaware of this requirement. Two agencies (the Department of
Transportation and USAID) indicated that they had submitted fiscal year
2014 and 2015 reports to Congress, and they provided us with copies.

During the course of our review, SBA established new procedures to
collect training and travel reports from all the OSDBUs. According to SBA,
all of the 24 agencies submitted their fiscal year 2016 reports to SBA,
which SBA compiled and submitted as a consolidated report to Congress
in June 2017.%

28according to SBA, in an apen discussion at the October 2016 SBPAC meeting, an
agency OSDBU director suggested that there might be a benefit in SBA collecting and
forwarding a summary report on behalf of the OSDBU directors (rather than individual
reports of varying formats and submission dates) to satisfy the requirements of section
15(k){16). SBA concuired that having a single summary report would provide a more
coherent report to Congress. At the November 2016 SBPAC meeting, SBA established an
agency report submission date of March 7, 2017, and a target date of June 8, 2017, to
forward a consolidated report to Congress (after resolving discrepancies, compiling the
summary report, and obtaining agency clearances).
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Some SBPAC
Compliance Review
Scores Were Not
Consistent with Our
Compliance
Determinations

We found that some SBPAC peer review scores were inconsistent with
our demonstrated compliance determinations (for the section 15¢k)
requirements we both considered). As required, the SBPAC peer review
panel annually conducts reviews of each OSDBU to determine
compliance with section 15(k) requirements.?® The review assesses an
agency’s progress plan by considering seven success factors for
achievement of and commitment to small business contracting.?” SBFAC
must report the results to the House and Senate Small Business
committees. The peer reviews are a form of internal control that is
intended to provide some assurance that OSDBUs comply with section
15(k) requirements.

More specifically, for several agencies, our compliance determinations for
the section 15(k) requirements related to organizationat structure did not
align with SBPAC's fiscal year 2016 scores for the “OSDBU organization”
success factor (see table 3).2% For example, the Department of Labor’s
OSDBU organization score was 0.9 (classified by SBA as above
average), but we determined that the agency did not demonstrate
compliance with two of five section 15(k) requirements related to
organizational structure, Similarly, SSA received an OSDBU organization
score of 0.8 (satisfactory), but we determined that it had not
demonstrated compliance with four of five section 15(k) requirements
related to organizational structure. Table 3 provides additional examples
of inconsistencies between the SBPAC scores and our determinations. in

25The National Defense Authorization Act for Fiscal Year 2013 amended the statutory
requirements of 15 U.S.C. § B44a to require SBPAC fo annually review each OSDBU to
determine compliance with section 15(k) requirements and report the results to House and
Senate Small Business committees. The peer review pansi comprises nine OSDBU
directors who volunteer o review the agency submissions and assign a numeric score for
each success factor, which is averaged to determnine an averall score.

27Some success factors ciosely mirror requirements and areas of section 15(kj, while
others are more general and do not align with section 15(k) specifically.

28For purposes of comparing SBPAC scores and our determinations, we focused on the
organization success factor because it aligned most directly with five section 15(k)
requirements—sections 15(k}(2), (k}(3), {k}(7), (k}(8}, and (k}{(15). As noted eartier, we
reviewed 10 agencies in refation to compliance with section 15(k)(3}. Other success
factors are less directly refated to the additionat section 15(k) requirements in our review.
The nine members of the peer review panet each provide a score of 0.6, 0.7, 0.8, 0.9, or
1.0 for each success factar, and SBA then caiculates an average of each success factor
score. SBA's peer review panel guidance provides the foliowing grading scale for success
factor scores: 1.0 (excellent), 0.9 (above average), 0.8 (satisfactory), 0.7 {below average),
and 0.6 (unsatisfactory).
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addition, agencies in the most recent review received overall scores
(across the seven success factors) of 9498 percent.

For each success factor, agencies provide SBPAC reviewers with a brief
narrative explaining their efforts and can (but are not required to) submit
up to three supporting documents. The resuiting assessment scores are
then used in developing SBA’s annual scorecard grade for each
agency.® According to federal standards for internal controt,
management should use quality information to make informed decisions
and evaluate an entity's performance in achieving key objectives.®
Additionally, these standards state that management should design
control activities to achieve objectives.*'

25corecards report an overall letter grade (80 percent of which is determined by prime
contracting achievement, 10 percent by subcontracting achievement, and 10 percent by
an agency’s achievement of its progress pian).

305ee GAQ, Standards for Intemal Control in the Federal Government, GAO-14-704G
(Washington, D.C.: Sept. 10, 2014).

3Gontro! activities are the actions management establishes through policies and
procedures to achieve objectives and respond to risks in an internat control system.
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Table 3: Peer Review Scores for Organization Success Factor (FY 2016} Compared with GAO Determinati of Compti:
for Related Section 15(k) Requi its (as of May 19, 2017), Selected Agencies
SBPAC peer review score for GAO determinati of li and
organization success factor® associated subsections of section 15(k}
Agency {FY 2016} {as of May 19, 2017; outof 4 or 5")
Department of Agricuture 1.0 {excelient) Not demonstrated for 2 of 4:
(k)(2) and (k)(15)
Department of Energy 0.83 (satisfactory) Not demonstrated for 2 of 5:
{k}(3) and (k)(8)
Department of Justice 0.83 (satisfactory) Demonstrated for 4 of 4
Department of Labor 0.9 {above average) Not demonstrated for 2 of 5.
(k)(2) and (k)(15)
Department of State 1.0 (excelient) Not demonstrated for 1 of &
(k)(8)
Department of Veterans Affairs 0.8 (satisfactory) Not demonstrated for 2 of 5:
(k)(3) and (k)}(8)
Enviranrrental Protection Agency 0.93 {above average) Not dernonstrated for 1 of 4:
(){15)
Office of Personne! Managernent 0.83 (satisfactory) Not demonstrated for 2 of 4:
(k){2) and (k)(8)
Social Security Administration 0.8 (satisfactory) Not demonstrated for 4 of 5:

(K)(2). (k)(3), (k)(8), and (k)(15)

Legend: FY = fiscal year, SBPAC = Small Business Frocurement Advisory Council

Sources: Smalt Business Administration and GAD. | GAO-17-675

Note: This table campares selected agencies for which the SBPAC scores for “organization success
factor” were not consistent with our determinations aof compliance with similar section 15(k}
requirements. We were unabie to compare SBPAC scores to our determinations of compliance for
the five Department of Defense agencies we reviewed (Office of the Secretary, Defensa Logistics
Agency, and Depariments of the Air Foree, Army, and Navy) because the SBPAC scores the
Department of Defense as a whole rather than by component.

"SBA's peer review panet guidance provides the following grading scale for success factor scores: 1.0
{excellent), 0.9 (above average}, 0.8 {satisfactory), 0.7 (below average), and 0.6 (unsatisfactory).
Individual reviewers provide a score for each success factor, and the scares are then averaged
across reviewers to determine an agency's overalt score for each success factor. Therefore, some
agencies’ success factor scores faif in between two categories on the grading scale {(e.g.. between
0.9 and 1.0). in this table, we identified agencies with scores in between two categories as
corresponding to the category to which they were closest.

*We reviewed compliance with section 15(k}(3), which generally requires the OSDBU director to
report to the head or deputy head of the agency, for 10 of the 24 agencies in our review. Therefore,
only some of the agencies listed in the table were assessed on alf five section 15(k) requirements
considered for this comparison, while other agencies were assessed on the other four requirements:
{x){(2), compensation/seniority of the OSDBU director; (k)(7), supervisory duties of the OSDBU
director; (k}(B), assigning smalt business technical advisers; and (k)(15}, coliateral duties of the
0OSDBU director,
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For example, SBA provides guidance to peer reviewers and agencies that
lists two examples of documentation that agencies may submit to support
their compliance with the five 15(k) sections included under the success
factor for OSDBU organization. Section 15(k)(3) requires that the OSDBU
director's performance appraisal be signed by the agency head, deputy
head, or, in the case of DOD, the secretary or secretary’s designee. But
the only two examples of documentation that are included in the SBA
guidance are an organizational chart and an employee job description.
Reviewing these two types of documents may allow for some
determination of the reporting chain at an agency, but it would not aliow
for a determination of whether the required official signed a director's
performance appraisal.

During our review, we requested these documents and also a copy of the
performance appraisal from each agency to support our determination of
whether the OSDBU director reported directly to the agency head or
deputy head as generally required in section 15(k}(3). Additionally, we
discussed the section 15(k) requirements with agency staff to ciarify
information and assess the extent to which the OSDBU met this
requirement. Other than reviewing the documentation provided by
agencies, SBA's guidance for the peer review panel does not indicate any
other means by which peer reviewers couid obtain or ciarify information.
SBA officials told us they rely on members of SBPAC to oversee the
review of their peers and determine thresholds of evidence, and also on
the agencies to provide information in good faith, As a resuit of this
approach and as differences between the peer review scores and our
compliance determinations suggest, SBPAC scores may not accurately
reflect an agency’s compliance with section 15(k} requirements.

Planned changes to scoring in the peer review process also may affect
the reliability of the scores and information reported about agency
achievements in small business contracting. SBA has been updating its
SBPAC peer review process and also plans to update its scoring
methodology. SBA officials told us the updates to the peer review process
will result in an expanded review that addresses 18, and possibly as
many as 21, requirements of section 15(k). Officials said they expect that
updated peer review panei guidance will be finalized later this year for
use with the fiscal year 2017 scorecard and peer review. Preliminary
information that SBA provided in a description of changes to the fiscal
year 2017 scorecard suggests that the new review process will be similar
to the current process.
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In response to a requirement in the National Defense Authorization Act
for Fiscal Year 2016, SBA also will change its scorecard methodology for
fiscal year 2017.% The provision specifies that an agency’s performance
towards its prime contracting goals will account for 50 percent of an
agency's grade {versus 80 percent in the current formulation). The
remaining 50 percent is to be weighted in a manner determined by the
administrator of SBA based on certain legal requirements. SBA has
preliminarily determined that the remaining 50 percent will be allocated as
follows: 20 percent for the results of the peer review of section 15(k)
requirements (versus the current 10 percent), 20 percent for
subcontracting, and 10 percent for a comparison of awarded contracts on
a year-over-year basis.

Applying similar standards to an updated peer review process that is
weighted more heavily in calculating agencies’ overall SBA scorecard
grades could result in a greater lack of reliability in these scorecard
grades and information reported to Congress. And without refiable
information from the SBPAC peer review, Congress’s ability to oversee
federal advocacy for small businesses through OSDBUs may be
hindered. When we spoke to SBA officials about the differences between
the resuits of the peer review and our review of compliance with section
15(k) requirements, the officials indicated that they have been developing
additional guidance and were considering increasing the threshold of
evidence used in the peer review but had no firm plans to do so.

Conclusions

Agencies generally demonstrated high levels of compliance with some
section 15(k) requirements but less so for others. For a few section 15(k}
requirements for which agencies did not demonstrate compliance, staff at
some agencies explained that their agencies had carried out the required
activities outside of the OSDBU or by using different processes than
specified in the requirements. In a few instances, some staff thought that
the differing processes were more efficient for their agency. We did not
assess whether these different approaches facilitated the execution of
required activities, but focused on whether agencies demonstrated
compliance with the requirements as described in section 15(k).
Continued demonstrated noncompliance with these requirements may
undermine the intent of the provisions and may limit the extent to which

32National Defense Authorization Act for Fiscal Year 2016, Pub. L. No. 114-62, § 868, 129
Stat. 726, 933 (2015).
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OSDBUSs can advocate for smali businesses. if agencies stili believe that
their procedures for certain activities are sufficient to advocate for small
business contracts, at a minimum agencies have the obligation to explain
their noncompliance to Congress and provide support for their views,
including requesting any statutory flexibilities to permit exceptions as
appropriate.

With SBPAC reviews potentially constituting 20 percent of agency overall
SBA scorecard grades under the revised process, the reliability of the
SBPAC peer review takes on greater importance. However, the resuits of
our review often diverged from SBPAC's in areas that overlapped (our
review aiso included section 15(k) requirements that are not part of the
peer review}. The divergence in results suggests that the process could
be enhanced. For instance, current SBA guidance is limited in describing
procedures and methods for the peer review. Enhancing SBA’s peer
review guidance can help increase the reliability of the peer review
compliance determinations and provide more consistency with federal
internai controt standards.

3
Recommendations for

Executive Action

We are making the following 20 recommendations:

To address demonstrated noncompliance with section 15(k} of the Smai
Business Act, as amended, we are making recommendations to the
heads of 19 agencies.

» The Director of the Defense Logistics Agency should comply with
sections 15(k)(2), (k)7), (k}{11), and (k){17) or report to Congress on
why the agency has not compiied, including seeking any statutory
flexibilities or exceptions believed appropriate.

« The Secretary of Agriculture should comply with sections 15(k)(2),
{k)(15), and {k){(17) or report to Congress on why the agency has not
complied, including seeking any statutory flexibilities or exceptions
believed appropriate.

« The Secretary of the Army should comply with section 15(k)(8) or
report to Congress on why the agency has not complied, including
seeking any statutory flexibilities or exceptions belfieved appropriate.

« The Secretary of Commerce should comply with sections 15(k)(2),
(k)(8), (k)(11), and (k)(17) or report to Congress on why the agency
has not complied, including seeking any statutory flexibilities or
exceptions believed appropriate.
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The Secretary of Defense should comply with sections 15(k)(5) and
(k)(8) or report to Congress on why the agency has not complied,
including seeking any statutory flexibilities or exceptions believed
appropriate.

The Secretary of Education should comply with sections 15(k)(3) and
(k)(11) or report to Congress on why the agency has not complied,
including seeking any statutory flexibilities or exceptions believed
appropriate.

The Secretary of Energy should comply with sections 15(k){(3), (k}(8),
and (k)(17) or report to Congress on why the agency has not
complied, including seeking any statutory flexibilities or exceptions
believed appropriate.

The Secretary of HUD should comply with sections 15(k) and (k)(11)
or report to Congress on why the agency has not complied, including
seeking any statutory flexibilities or exceptions believed appropriate.

The Secretary of the Interior should comply with sections 15(k)(11)
and (k)(17) or report to Congress on why the agency has not
complied, including seeking any statutory flexibilities or exceptions
believed appropriate.

The Secretary of Labor should comply with sections 15(k)(2) and
(k)(15) or report to Congress on why the agency has not complied,
including seeking any statutory flexibilities or exceptions believed
appropriate.

The Secretary of the Navy should comply with section 15(k)(8) or
report to Congress on why the agency has not complied, including
seeking any statutory flexibilities or exceptions believed appropriate.

The Secretary of State should comply with sections 15(k)(8) and
(k)(17) or report to Congress on why the agency has not complied,
including seeking any statutory flexibilities or exceptions believed
appropriate.

The Secretary of the Treasury should comply with sections 15(k)(8)
and (k)(11) or report to Congress on why the agency has not
comptlied, including seeking any statutory flexibilities or exceptions
believed appropriate.

The Secretary of Veterans Affairs should comply with sections
15(k}(3}, (k)}(8), and (k)(11) or report to Congress on why the agency
has not complied, including seeking any statutory flexibiiities or
exceptions believed appropriate.
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« The Administrator of EPA shouid comply with section 15(k){15) or
report to Congress on why the agency has not complied, including
seeking any statutory flexibilities or exceptions believed appropriate.

« The Administrator of NASA should comply with section 15(k)(17) or
report to Congress on why the agency has not complied, including
seeking any statutory fiexibilities or exceptions believed appropriate.

« The Director of OPM should comply with sections 15(k)(2), (k}(8), and
(k){17) or report to Congress on why the agency has not complied,
including seeking any statutory flexibilities or exceptions believed
appropriate.

« The Commissioner of SSA should comply with sections 15(k}(2),
()3}, (K)(B), (K)(8), (k}(11), and (K)(15) or report to Congress on why
the agency has not complied, including seeking any statutory
flexibilities or exceptions believed appropriate.

« The Administrator of USAID should comply with sections 15(k){15}
and (k)(17) or report to Congress on why the agency has not
complied, including seeking any statutory flexibilities or exceptions
believed appropriate.

As SBA continues to enhance the SBPAC peer review process, the SBA
Administrator in her capacity as head of SBPAC should include more
detailed guidelines than those used for the current process to facititate a
more in-depth review of agencies’ compliance with section 15(k)
requirements.

Agency Comments
and Our Evaluation

We provided a draft of this report for comment to the 24 agencies with
OSDBU directors in our review as well as SBA. Four agencies that
demonstrated compliance with section 15(k} requirements—the
Departments of Homeland Security, Justice, and Transportation and the
General Services Administration—indicated that they did not have
comments. in addition, USDA—which did not demonstrate compliance
with three section 15(k) requirements-—responded that it did not have
comments. We received comments from DOD on behalf of alf 5 DOD
agencies in our review (Air Force, Army, Navy, DLA, and the Office of the
Secretary). Air Force demonstrated compliance with the requirements,
and DOD did not comment on our findings for Air Force. DOD partially
agreed with our recommendation to DLA and did not agree with our
recommendations to Army, Navy, and the Office of the Secretary. Of the
15 non-DOD agencies to which we made recommendations and which
provided comments, 5 agreed, 4 partially agreed, 1 agreed in principle,
and 5 neither agreed nor disagreed with our recommendations. The
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agencies’ comments and our responses are summarized below. Unless
otherwise noted, these agencies provided comment letters that are
reproduced in appendixes XXVIHI-XXXX!. SBA and Commerce also
provided technical comments that we have incorporated, as appropriate.

« Commerce agreed with four of five parts of our recommendation
relating to sections 15(k)(2), compensation/seniority; 15(k)(8), assign
small business technical advisers; 15(k)(11), advise on in-sourcing;
and 15(k){17), respond to a notification of an undue restriction on the
ability of a small business to compete. Commerce noted that, in
response, it intends to change the position of the OSDBU director to
an SES position in fiscal year 2018, the OSDBU director is in the
process of appointing small business technical advisers; and the
agency has been updating the Commerce Acquisition Manual to
address procedures for in-sourcing and unduly restrictive solicitations.

However, Commerce disagreed with one part of our recommendation
for section 15(k}(5}, identify and address bundling of contract
requirements. The agency stated that small business set-asides
valued over $150,000 are subjected to a review and approval process
that includes the bureau small business specialist, procurement
center representative, OSDBU director, and sometimes the senior
procurement executive. Commerce also said that when the review
package does not indicate a bundling action, the small business
specialist and OSDBU may investigate the possibility of bundling
based on supporting documentation submitted with the review form.
Commerce had not previously provided this information at the time of
our review. Based on this new information, we are no longer inciuding
this part of our recommendation and have made the relevant changes
in the report. The department’'s comments are reprinted in appendix
XXV

s DOD agreed with three of four parts of our recommendation to DLA
relating to sections 15(k}(2), compensation/seniority; 15(k)(11), advise
on in-sourcing; and 15(k)(17), respond to a notification of an undue
restriction on the ability of a smali business to compete. it noted that
DLA will continue to submit requests to elevate the OSDBU director to
an SES position; future in-sourcing actions will be coordinated with
the OSDBU as required; and, when notified by a smali business of
undue restriction on competition, the OSDBU will forward a copy of
the notification to the DLA competition advocate as required.
However, DOD disagreed with the part of the recommendation for
section 15(k)(7), supervisory duties. The agency stated that the
headquarters DLA OSDBU director supervises all employees in the
headquarters OSDBU. The agency also stated that DLA is a relatively
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large agency comprising many subordinate field activities, each of
which has a small business office, and a director in each of those
offices supervises all the small business professionals within that
activity. As noted in the report, a DLA OSDBU official explained that
the ODSBU director appointed small business associates to work in
the field, but did not directly supervise field staff. Section 15(k)(7)
requires that the OSDBU director have supervisory authority over
agency personnel to the extent that the responsibilities of such
personnel are refated to the functions and duties implemented and
executed by the OSDBU. We maintain our recommendation.

DOD disagreed with our recommendation relating to section 15(k)(8),
assign small business technical advisers, which we made separately
to three agencies—the Department of the Army, Office of the
Secretary of Defense, and Department of the Navy. it noted that the
Defense Federal Acquisition Regulation Supplement delegates the
authority to appoint small business technical advisers to the head of
the contracting activity. As noted in the report, a DOD official stated
that the law and regulation disagree on this requirement. However,
when a statutory provision such as section 15(k) and regulations such
as the acquisition regulation conflict, the statute controls. We maintain
our recommendation.

DOD also disagreed with our recommendation to the Office of the
Secretary of Defense refating to section 15(k)(5), identify and address
bundiing of contract requirements. It noted that no contracting or
bundling occurs at the level of the Office of the Secretary of Defense.
DOD stated that contracting and bundling occurs in acquisitions
conducted at the lower-level components of DOD. As noted in the
report, the OSDBU director has an oversight role in relation to
identifying proposed bundling, rather than an implementation role.
However, section 15(k)(5) requires OSDBUs to identify proposed
solicitations that involve significant bundling of contract requirements
and, where appropriate, work with agency officials to mitigate the
effects on small businesses. If DOD believes that the unique situation
of this office warrants its demonstrated noncompliance with this
provision, the agency should explain its demonstrated noncompliance
to Congress and provide support for the agency’s views. Absent this,
we maintain our recommendation. The department's comments are
reprinted in appendix XXIX.

« Education disagreed with our determination that the agency did not
demonstrate compliance with section 15(k)(3), which requires the
OSDBU director to report to the head of the agency or deputy head.
Education stated that, as we reported, the former deputy secretary
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delegated the responsibility for the OSDBU director’s performance
appraisal to the senior policy adviser. The agency also stated that its
performance appraisais are done at two levels: the initial appraisal
and the approval by a higher-level official. Education said that, in the
case of the OSDBU director, the deputy secretary was the second
feve!l of approval. Education stated that, since January 2017, the
position of deputy secretary has been vacant, and, as noted in the
report, the director’s performance appraisal was signed by the senior
policy adviser. However, for the two performance appraisals we
reviewed, neither the agency head nor the deputy head signed these
appraisals as required by section 15(k}(3). We maintain our
recommendation.

Education did not explicitly agree or disagree with our
recommendation on section 15(k)(11), advise on in-sourcing.
Education said that, due to fimited OSDBU resources, the agency
delegated the responsibility to review in-sourcing to another office.
Education stated that, given anticipated budget reductions, the
agency wouid evaluate how best to implement section 15(k)(11). As
noted in the draft repont, section 15(k)(11) requires that the person
heading the OSDBU office must review and advise the agency on any
decision to convert an activity performed by a smail business to an
activity performed by a federal employee. Therefore, we maintain our
recommendation. The department's comments are reprinted in
appendix XXX.

» Energy agreed with our recommendation relating to sections 15(k}(3),
reporting requirement (head of the agency or deputy head); 15(k)(8),
assign small business technical advisers; and 15(k)(17), respond to a
notification of an undue restriction on the ability of a small business to
compete. The agency stated that the OSDBU director’'s performance
appraisals will be completed by the secretary or deputy secretary; the
OSDBU will appoint at least one small business technical adviser for
each business line (three in total); and the OSDBU will complete a
data call to its small business program managers to determine if there
have been any undue restrictions on small business. We note that
completing a data call to retrospectively look at prior instances of
undue restrictions will not address the section 15(k)(17) requirement,
which requires the OSDBU director to respond to concerns of undue
restriction on an ongoing basis. The agency estimated that the actions
will be completed by September 30, 2017, The department’s
comments are reprinted in appendix XXXI.

« HUD did not state whether it agreed or disagreed with our
recommendation. in an e-mail, the senior small business utilization
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specialist in HUD’s OSDBU stated that the department did not have
additional comments on the draft report. The official noted the two
deficiencies we cited {the director’s experience and the OSDBU’s
involvement with in-sourcing decisions) and reiterated the OSDBU
director's statement that her previous experience prepared her well for
the OSDBU director position. The official further stated that the
OSDBU director had discussed developing policy for OSDBU
involvement with in-sourcing decisions. As we reported, section 15(k)
lists specific prior experiences which the OSDBU director did not
have. We maintain our recommendations.

« Interior agreed with our two-part recommendation related to sections
15(k)}{11), advise on in-sourcing, and 15(k){(17), respond to a
notification of an undue restriction on the ability of a small business to
compete. The agency stated that, for section 15(k}(11), its OSDBU
will implement procedures to involve the OSDBU director in in-
sourcing decisions that affect small business concerns, and for
section 15(k){(17}, the OSDBU will implement procedures for
responding to notifications of undue restrictions on the ability of small
businesses to compete. The department’'s comments are reprinted in
appendix XXXH.

s Labor stated that it neither agreed nor disagreed with our two-part
recommendation relating to sections 15(k)(2), compensation/seniority
of the OSDBU director, and 15(k){15), collaterat duties of the OSDBU
director. The agency noted that it is committed to reviewing its
compliance with the relevant statutes. We maintain our
recommendation to Labor, based on the agency not demonstrating
compliance with sections 15(k)(2) and 15(k){15). The department's
comments are reprinted in appendix XXXHi.

« State agreed with the part of the recommendation on section
15(k){17), respond to a notification of an undue restriction on the
ability of a small business to compete, and disagreed with the part of
the recommendation on section 15(k}8), assign small business
technical advisers. For section 15(k){(17), State said that its OSDBU
will affirm internal policy to refer all claims of unduly restricting the
ability of a small business to compete, regardiess of their resolution at
a lower level, to the agency’s competition advocate. This is consistent
with what we recommended.

For section 15(k)(8), the agency asserted that it is currently in
compliance, noting that it assigns small business technical advisers at
the department level and that staffing each of its 46 bureaus with a
full-time qualified small business technicat adviser would be
impractical, inefficient, and unnecessary. As noted in our report,
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State's OSDBU director assigns a small business technical adviser as
a full-time employee of the OSDBU, rather than of the procuring
activity, which is not consistent with the section 15(k}(8) requirement.
We maintain our recommendation to State regarding section 15(k)(8).
The department’'s comments are reprinted in appendix XXXIV.

» Treasury did not agree or disagree with our two-part recommendation
related to sections 15(k)(8), assign small business technical advisers,
and 15(k}(11), advise on in-sourcing. In an attachment to an e-mail,
Treasury stated that the authority to appoint a small business
technical adviser (termed small business specialist at Treasury) was
delegated to the chief procurement officer for a bureau. As noted in
the report, an agency official stated that the OSDBU does not assign
a small business specialist to each of its bureaus. Section 15(k)(8)
requires the OSDBU director to assign a small business technicai
adviser to each office to which SBA has assigned a procurement
center representative. We maintain our recommendation. Treasury
also stated that, if conversions from private to federal performance
occurred, the department’s human resources office would coordinate
this action with the OSDBU and the acquisition office. The department
plans to formally incorporate the small business provision in its
workforce planning guidance and develop and document procedures
for in-sourcing review as part of the OSDBU'’s effort to develop a
Human Capital Workforce Planning process.

« VA agreed with the part of our recommendation related to section
15(k)(11), advise on in-sourcing, and concurred in principle with the
other two parts of the recommendation related to sections 15(k)(3),
reporting requirement (head of the agency or deputy head), and
15(k)(8), assign small business technical advisers. For section
15(k)(11), VA stated that the agency’s OSDBU has drafted language
for its review policy for procurements to address this requirement. VA
plans to implement the revised policy in fiscal year 2018.

For section 15(k)(3), VA asserted that it is in compliance with this
requirement but acknowledged that its chief of staff is the rating
official for the OSDBU director. VA further noted that the deputy
secretary is the reviewing official and the secretary the appointing
official. VA said that federal law, regulation, and the VA handbook on
the performance appraisal system require this separation of duties
and roles. VA also said that, while the chief of staff prepares and
signs the initial summary rating and performance appraisal, the
appraisal is subject to review by the secretary and deputy secretary.
VA stated that removing the chief of staff from the performance
appraisal process would require merging some of the aforementioned
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duties into the same person, eliminating the independent reviews
required by law and regulation. However, as we note in appendix Hl,
section 15(k)}(3) requires that the OSDBU director report exclusively to
the agency’s secretary or deputy secretary, including with respect to
performance appraisals. Therefore, we maintain our recommendation.
VA also said that it will report to Congress on the reasons for its
current reporting structure for the OSDBU director, with a target
completion date of September 30, 2017.

For the part of the recommendation related to section 15(k)(8), VA
acknowledged the value of contract activities having a knowledgeable
on-site smali business technical adviser who is able to collaborate
with the procurement center representative and noted that, to the
extent that the adviser addresses matters within the OSDBU’s
responsibility, it is essential for the OSDBU to provide guidance and
direction. However, the agency stated that the requirement for the
OSDBU to select an employee of the contracting activity and direct
that person’s principal work efforts to assist the procurement center
representative requires an unusual degree of matrixed reporting
relationships and will entail a high level of collaboration with the
contracting activity's leadership. VA said that its OSDBU will seek to
collaborate with the cognizant contracting activities through VA’s
Senior Procurement Council and develop a memorandum of
understanding outlining roles and responsibilities. VA stated that its
target completion date for the memorandum is September 30, 2017
(so as to go into effect at the start of fiscal year 2018). We maintain
our recommendation, as VA's comments do not make i clear if the
OSDBU director will assign a small business technical adviser to the
procuring activity or if the assigned staff would be a full-time employee
of this activity. The department’'s comments are reprinted in appendix
XXXV

» EPA did not say whether it agreed or disagreed with our
recommendation relating to requirements for section 15(k)(15),
coliateral duties. As we noted in the report, EPA’s OSDBU director
oversees two EPA-wide programs, the Disadvantaged Business
Enterprise Program and the Asbestos and Smait Business
Ombudsman Program. EPA stated that we mischaracterized
provisions of the Clean Air Act of 1990 (as requiring EPA’'s OSDBU
director to serve as the ombudsman for the Asbestos and Small
Business Ombudsman Program) as part of our determination of
whether EPA demonstrated compliance. EPA stated that, instead, the
act requires that the relevant programs be monitored through the
ombudsman (not the OSDBU director). The agency stated that EPA
appointed an official other than the OSDBU director to serve as the
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ombudsman and that our report should be revised to correctly indicate
that the OSDBU director does not hold the ombudsman position.
Based on EPA’s comments, we removed references in the report to
the Clean Air Act requirements being inconsistent with section
15(k)(15) requirements. We also made it clear that the OSDBU,
through the program ombudsman, monitors the activities of the
Asbestos and Small Business Ombudsman Program. As noted in the
report, we did not consider the provisions of the Ciean Air Act and the
corresponding responsibilities of the OSDBU as a factor for our
assessment of demonstrated compliance with section 15(k)(15).

EPA also stated that the Disadvantaged Business Enterprise Program
is structured so that the OSDBU director does not serve as the
program manager or carry out the day-to-day programmatic
responsibilities in contravention of section 15(k){(15). However, as we
noted in the report, the OSDBU director oversees the Disadvantaged
Business Enterprise Program. This is inconsistent with section
15(k)(15), which requires that the OSDBU director not hoid
responsibilities except as necessary to carry out responsibilities under
section 15(k). Thus, we maintain our recommendation to EPA. The
agency’s comments are reprinted in appendix XXXVil.

« NASA partially agreed with our recommendation related to section
15(k)(17), respond to a notification of an undue restriction on the
ability of a smail business to compete. The agency agreed that, as our
report supports, it is currently in compliance with two required steps
under section 15(k)(17), subparagraphs (A) and (C), but not with the
third required step, subparagraph (B), which requires the OSDBU
director to inform the agency's advocate for competition when notified
by a small business of a solicitation that unduly restricts its ability to
complete. But NASA added that it believes that the most practical and
effective way to address such notifications is for the OSDBU, in
consultation with the contracting officer, to resolve issues at the
lowest level possible. However, to comply with the statute, the agency
said that the OSDBU will begin notifying the advocate for competition.
The agency also said that the OSDBU wili notify the cognizant Center-
level competition advocate. NASA said that the OSDBU, in
coordination with the agency’s Office of Procurement, intends to issue
format correspondence to the acquisition community on the néw
procedures within & months and that it plans to begin carrying out the
new procedures the next time it receives a notification of an unduly
restrictive solicitation. The agency's comments are reprinted in
appendix XXXVIH.
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OPM agreed with one part of our recommendation and partially
agreed with two parts of the recommendation. OPM concurred with
the part of the recommendation regarding section 15(k){17), respond
to a notification of an undue restriction on the ability of a small
business to compete. In response, OPM said it prepared draft
guidance (standard operating procedures) on the topic that would
address the issue of communicating such notices to the agency’s
advocate for competition. OPM said that it is currently reviewing the
guidance.

OPM partially agreed with the part of the recommendation regarding
section 15(k)(2), compensation/seniority of the OSDBU director. The
agency stated that, at the time it became a requirement for the
OSDBU director to be a member of the SES, the OSDBU director held
a Generai Schedule position (GS-15). OPM said that the current
nominee for OPM director, if confirmed, will evaluate and take
appropriate action to comply or report to Congress on why the agency
has not complied, including, if appropriate, seeking statutory flexibility
or an exception.

OPM also partially concurred with the part of our recommendation
related to section 15(k)(8), assign small business technical advisers.
OPM stated that we did not take into account that the OSDBU has two
staff members qualified to work with the procurement center
representative who each spend 50 percent of their time working with
the procurement center representative, which equates to fuli-time
coverage. We maintain our recommendation as section 15(k}(8}
requires that the technical adviser must be a full-time employee of the
procuring activity. The agency’s comments are reprinted in appendix
XXXIX.

SSA agreed with our recommendation relating to sections 15(k)(2),
compensation/seniority; 15(k)(3), reporting requirement (head of the
agency or deputy head); 15(k)}(6), provide assistance on payments;
15(k}(8), assign small business technical advisers; 15(k){11), advise
on in-sourcing; and 15(k){15), collateral duties. SSA summarized the
actions it has taken or plans to take in response. For sections 15(k}(2)
and (k)(3), SSA stated that, given the OSDBU director’s duties and
responsibilities and the agency’s small size and structure, it intended
to explore obtaining an exception to keep the director position at the
GS-15 tevel and an exception to the reporting requirement. For
section 15(k)(6), SSA said it will refer small businesses seeking
assistance with payments to the OSDBU director. For section
15(k)(8), SSA said its OSDBU will officially assign a small business
technical adviser to the relevant office. For section 15(k)(11), SSA
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noted an existing analysis it performs of contractor functions, which
helps ensure that SSA takes appropriate steps to guard against
improper reliance on contractors and that contractor personnel do not
perform inherently governmental functions. SSA said any proposed in-
sourcing based on the analysis would be discussed with the
component, the Office of Acquisition and Grants, and the OSDBU if
warranted, Finally, for section 15(k){15), SSA said that it would
delegate coordinating responsibiiities for the Electronic
Subcontracting Reporting System from the OSDBU director to its
small business technical adviser. The agency's comments are
reprinted in appendix XXXX.

* USAID agreed with our recommendation relating to section 15(k)(15),
collaterat duties, and 15(k)(17), respond to a notification of an undue
restriction on the ability of a small business to compete. For the part of
the recommendation relating to section 15(k)(15), coliateral duties,
USAID said it would not gain efficiencies by moving responsibility for
the Minority Serving Institution (MSI) program from the OSDBU.
Instead, it would explore requesting statutory flexibility or an exception
to allow the OSDBU director to continue to advocate for the MSI. in
response to the other part of the recommendation relating to section
15(k){17), USAID said the OSDBU director simultaneously will notify
the advocate for competition, contracting officer, and ombudsman in
instances in which a notice falls within the parameters of section
15(k)(17). The agency’'s comments are reprinted in appendix XXXXI.

s Inits comment letter, SBA agreed with our recommendation to include
more detailed guidelines for the SBPAC peer review to facilitate a
more in-depth review of agencies’ compliance with section 15(k)
provisions. The agency said that it has begun to implement the
recommendation for fiscal year 2017 and that it has been developing
more detailed guidelines that provide more objective criteria than the
current guidelines, such as indicating whether agencies comply with
the 21 section 15(k) requirements. The agency also stated that the
new peer review process will count for a higher percentage of each
agency's overall scorecard grade (an increase from 10 percent to 20
percent). SBA said that the changes will be implemented for the fiscal
year 2017 peer review. The agency’s comments are reprinted in
appendix XXXV.

SBA provided additional comments, which the agency identified as
technical comments, in an e-mail from the program manager, GAO
liaison, Office of Congressional and Legislative Affairs. While these
comments did not address our recommendation to SBA, in some

instances they appeared to question our approach and the findings
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that provided a basis for our conclusions and recommendation. in
particular, the comments stated that there is little value in a
comparison of SBA’s success factor peer review (we refer to this in
the report as the SBPAC peer review) with the requirement for SBA to
conduct a full peer review of ail of the requirements in section 15(k),
given that the success factors were developed before the 2013
statutory requirement was put in place. In addition, the comments
guestioned the relevance of our findings for agency compliance with
its peer review process.

However, as we state in the report, the SBPAC peer review assesses
comptliance with certain section 15(k) requirements, particularly the
“organization” success factor focusing on five section 15(k) provisions.
Our analysis focuses primarily on the methods SBA used and the
guidance it provided for assessing OSDBUs’ compliance with these
section 15(k) reguirements. We also note that the documentation SBA
provided on its plans for the revised process suggests that similar
methods to assess compliance will be used in the new process as
under the current process. As in the current process, the
documentation indicates that compliance determinations will be made
based on a review of documents agencies voluntarily submit, rather
than on a more in-depth assessment. For these reasons, we maintain
that our discussion of the success factor peer review is relevant when
considering how SBA may implement the new review process. In
addition, our analysis does not equate our findings for agency
compliance with those of the success factor peer review. Rather, it
examines the alignment of the results. This allows for a valid
assessment of whether the scores generally correspond with our
findings. Our recommendation is intended to help ensure that SBA
implements a more robust approach to assessing section 15(k)
comptiance through the SBPAC peer review, as compared to the
success factor peer review. SBA stated that our report will help inform
the structure of the new peer review checklist being developed.
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As agreed with your office, unless you publicly announce the contents of
this report earlier, we plan no further distribution until 30 days from the
report date, At that time, we will send copies to the Chairman and
Ranking Member of the House Committee on Small Business, and other
interested congressional committees. In addition, the report will be
available at no charge on the GAO website at http.//www.gao.gov.

If you or your staff have any questions regarding this report, please
contact me at (202) 512-8678 or by e-mail at shearw@gao.gov. Contact
points for our Offices of Congressional Relations and Public Affairs may
be found on the last page of this report. Key contributors to this report are
listed in appendix XXXXII.

Wellwan § Phose
William B. Shear

Director, Financial Markets and
Community investment
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Appendix |: Objectives, Scope, and

Methodology

We reviewed practices of the Offices of Small and Disadvantaged
Business Utilization (OSDBU) at 24 agencies for carrying out the
requirements of the Small Business Act.’ More specifically, we examined
(1) the extent to which selected federal agencies with procurement
powers demonstrated compliance with five requirements of section 15(k)
refating to the OSDBU director {including reporting relationships,
qualifications, and supervisory duties); (2) the extent to which selected
federal agencies demonstrated compliance with eight section 15(k)
requirements for carrying out selected OSDBU functions or activities; and
(3) the Smail Business Procurement Advisory Council review of OSDBU
compliance with section 15(k) requirements.

Identification of Federal
Agencies in Our Review

To determine which federal agencies to include in our review, we
reviewed fiscal year 2015 data from the Federal Procurement Data
System-Next Generation. Government agencies are responsible for
collecting and reporting data on federai procurements through this data
system. (These were the most recent data available at the time of our
review,) Using these data, we selected 23 agencies that each procured
more than $300 million in goods and services in fiscal year 2015,
accounting for 87 percent of all federal contracting obligations.2 Among
the 23 agencies, 4 agencies were within the Department of Defense
(DOD)—the Departments of the Air Force, Army, and Navy and the
Defense Logistics Agency (DLA). Together, these 4 DOD components
were responsibie for 88 percent of DOD's contracting obiigations. We
also selected 1 additional agency, the DOD Office of the Secretary, due
to its role as a policy office within DOD. Thus, we selected 24 agencies in
total.

For the purposes for this review, we included amendments to the OSDBU section 15(k)
requirements through mid-2016, but we did not include amendments added in the National
Defense Authorization Act for Fiscal Year 2017, Pub. L. No. 114-328, 130 Stat. 2000
(2016).

2We did not include the Department of Health and Human Services in our review because
we noted there was ongoing fitigation involving the matters of fact and law we analyzed for
this report. GAQ's poticy is to avoid addressing disputed factual or legal matters pending
in litigation.
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Appendix : Objectives, Scope, and
Methodology

The 24 agencies in our review are listed below. The 10 agencies shown
in italics were assessed for the section 15(k)(3) requirement about the
OSDBU director reporting to the head or deputy head of the agency.
Defense Logistics Agency

Department of Agriculture

Department of the Air Force

Department of the Army

Department of Commerce

Department of Defense — Office of the Secretary

Department of Education

©® NS RN~

Department of Energy

9. Department of Homeland Security

10. Department of Housing and Urban Development
11. Department of the interior

12. Department of Justice

13. Department of Labor

14. Department of the Navy

15. Department of State

16. Department of Transportation

17. Department of the Treasury

18. Department of Veterans Affairs

19. Environmental Protection Agency

20. General Services Administration

2
22. Office of Personne! Management

-

National Aeronautics and Space Administration

23. Social Security Administration
24, U.S. Agency for international Development

See appendixes 111-XXVIi for our determinations of overall demonstrated
compliance with section 15(k) requirements and for our determinations of
demonstrated compliance at each agency.
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Appendix i: Objectives, Scope, and
Methodology

Selection of Section 15(k)
Requirements for Review
and Information on
Demonstrated Compliance

We selected the foliowing 14 requirements of section 15(k) for our review,
but focused only on 13 in our discussion of individual agencies’
demonstrated compliance. As discussed in this report, we evaluated
demonstrated compliance with the section 15(k)(16) requirement for
agencies to submit an annual training and travel report to Congress.
During the course of our review, the Small Business Administration (SBA)
established new procedures to submit a consolidated report to Congress,
rather than having each agency submit an individual report. Due to the
new procedures, we do not inciude this requirement in the summary
tables or agency appendixes. See appendix | for more information on the
requirements.

« 15(k): Director experience

« 15(k)(2): Compensation/seniority

«  15(k)(3): Reporting requirement (head of agency or deputy head)
« 15(k)(5): Identify and address bundling of contract requirements
» 15(k)(6): Provide assistance on payments

«  15(k)(7): Supervisory duties

= 15(k)(8): Assign small business technical advisers

« 15(k)(11): Advise on in-sourcing

« 15(k)(12): Provide advice to chief acquisition officer and senior
procurement executive

o 15(k){13): Provide training®

«  15(k}{14): Receive unsolicited proposals and forward them when
appropriate

s 15(k){(15): Collateral duties
« 15(k)(16): Submit training reports to Congress

« 15(k}{17): Respond to notification of an undue restriction on ability of
smalil business to compete

3For the purposes of this report, we include the permissive training fanguage in 15 U.S.C.
§ 644(k){13} in our discussion of “requirements.” Section 15(k){13) does not mandate that
the OSDBU pravide training to small businesses, but we reviewed the agencies’ training
offered under this provisian.
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Appendix i: Objectives, Scope, and
Methodology

We focused our review on whether agencies had demonstrated
compliance with each of these requirements. While we couid not
determine the compiiance status with certainty, our approach allowed for
a sufficiently reliable measure of demonstrated compliance, since it relied
on self-reported accounts of compliance through interviews and survey
responses, documentary evidence of compliance through agency
materials and documents, or both. Specifically, categorizing an agency as
demonstrating compliance with a section 15(k) requirement required
evidence of compliance in our review of documents, interview materials,
and/or questionnaire responses. in cases in which supporting
documentation was not available, we made the determination based
solely on the agency’s survey response and/or foliow-up with agency
officials.

Assessment of
Demonstrated Compliance
with Section 15(k)(3) of
the Small Business Act

To assess whether the OSDBU director reports directly to the agency
head or the deputy head, as generally required by section 15(k}(3) of the
Smail Business Act, we focused on B agencies with major confracting
activity (greater than $10 billion in obligations) and 4 agencies with
contracting activity under $10 biflion.* These 10 agencies were the
Departments of Education, Energy, Labor, State, Air Force, Army, Navy,
and Veterans Affairs; the Nationa! Aeronautics and Space Administration;
and the Social Security Administration. We considered agencies to
demonstrate compliance if the designated OSDBU directors exercised the
OSDBU responsibilities, if they reported directly to and were responsible
only to the agency head or the agency head’s deputy, and if these
officials signed the director's performance appraisals. To determine
compliance, we reviewed

« organization charts to identify where the OSDBU was situated in
relation to the agency head or deputy head;

*The 6 agencies with major contracting activity consisted of the 3 DOD components with
the highest contracting obligations in fiscal year 2015 (the Air Force, Army, and Navy), as
well as the 3 non-DOD agencies with the highest obligations {the Department of Energy,
the National Aeronautics and Space Administration, and the Department of Veterans
Affairs). We selected these agencies to provide variety in the type of agency. Of the 4
agencies with contracting activity under $10 biltion, 2 were selected purposively based on
prefiminary information {the Social Security Administration and the Department of
Education), and 2 were selected randomly {the Departments of State and Labor).
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Appendix §: Objectives, Scope, and
Mothodology

Assessment of Compliance
with Other Selected Section
15(k) Requirements

« OSDBU directors’ performance appraisals for the previous 2 years to
identify the agency official(s) who evaluated the OSDBU director's
performance;®

«» the position description of the OSDBU director to identify the OSDBU
director's supervisor; and

« other agency documents, such as reports and memoranda,
discussing the agency’s small business programs,

We also interviewed the designated OSDBU directors at each agency to
identify the official(s) to whom they had reported during the past year and
asked them to provide information characterizing the reporting
relationship, such as the extent to which small business issues were
discussed. {n addition, we reviewed and analyzed section 15(k)(3).

We surveyed OSDBU directors at the 24 agencies about the other section
15(k) requirements relating to OSDBU directors (such as rank and
responsibilities) and about OSDBU functions. We reviewed available
documents, such as policy statements issued by agency leadership on
OSDBU practices or smalt business efforts, small business manuals or
operating plans, and guidance and reports, when available. We aiso
interviewed the designated OSDBU directors and other officials at each
agency to discuss the extent to which they carry out each of the
requirements.

Survey of OSDBU
Directors

To obtain information on the functions performed by OSDBUs and actions
the offices took to further small business contracting opportunities, we
surveyed the OSDBU directors at 24 federal agencies using a web-based
survey. The survey asked the OSDBU directors about their roles and
functions. in this survey, we focused on seven areas: acquisition
planning, solicitation development, proposal evaluation, obtaining
payments, training, interaction with SBA, and other functions. The survey
questions covered certain OSDBU functions listed in section 15(k) of the
Small Business Act.

5We generally reviewed the two most recently available OSDBU director performance
appraisals at the time of our review.
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Appendix I: Objectives, Scope, and
Methodology

Survey Design and
Administration

To obtain comparable data with the 2011 survey of OSDBU directors, our
survey instrument listed similar questions and response choices as the
2011 survey.® Updates to the 2011 survey included adding some new
questions, reordering a few questions, and deleting several questions that
were no fonger relevant. We obtained input from GAO experts on survey
design. We also pretested the survey instrument with two OSDBU
directors to help ensure that the questions would be correctly interpreted
by respondents. Agency officials, including the OSDBU directors, were
notified about the survey before it was launched on November 1, 2016.
The survey closed on February 24, 2017. We had a 100 percent
response rate.

We conducted follow-up with OSDBU directors to clarify their responses
and to obtain additional information in instances in which they indicated
they did not perform a section 15(k) requirement. The purpose of the
follow-up was to determine which office, if not the OSDBU, carried out
these functions at their agency, to coliect answers from OSDBU directors
who did not provide them initially, or to determine why the OSDBU did not
carry out a specific function. To do this, we conducted interviews with
OSDBU directors. A few agencies also provided written responses to our
follow-up questions.

Small Business
Procurement Scorecard
and Peer Review Process
of Smail Business
Procurement Advisory
Council

We reviewed documentation and data related to SBA’s scorecard for
small business procurement and the peer review process of the Smali
Business Procurement Advisory Council {SBPAC) and spoke with SBA
officials about this program. We compared SBA's “OSDBU organization”
success factor scores to the compliance information we obtained from our
review to determine whether they correlated with our compiiance
determinations.

SBPAC is an interagency council chaired by SBA, and its members are
mainly OSDBU directors. SBPAC annually reviews each OQSDBU to
determine compliance with certain OSDBU functions pertaining to section

SGAQ, Small Business Contracting: Action Needed by Those Agencies Whose Advocates
Do Not Report to Agency Heads as Required, GAQ-11-418 {(Washington, D.C: June 3,
2011},
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Appendix i: Objectives, Scops, and
Methodoiogy

15(k). These reviews are used to help determine SBA’s annual scorecard
grade for each agency.”

We conducted our work from May 2016 to August 2017 in accordance
with generally accepted government auditing standards. Those standards
require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions
based on our audit objectives. We believe the evidence obtained provides
a reasonable basis for our findings and conclusions based on our audit
objectives.

7SBA uses the scorecard for purposes including measuring how well federal agencies
reach their small business prime contracting and subcontracting goais and reporting
agency-specific progress. Scorecard grades are based on the extent to which {or how
well) agencies met goals for prime contracts and subcontracts and on their progress pians
for meeting goals.
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Appendix Il Select Statutory Requirements
for Office of Small and Disadvantaged
Business Utilization

Section 15(k) of the Smalil Business Act, as amended, requires each
Office of Small and Disadvantaged Business Utilization (OSDBU) and
each OSDBU director to meet certain requirements. Our review selected
14 requirements from section 15(k) for closer review. This appendix
details each of those requirements and, where appropriate, elaborates on
how we determined demonstrated compliance with each section.

Table 4: Requirements of Section 15(k) of the Smal! Business Act Selected for Qur Review

Statutory
Requirement section® Description
Director experience’ 15¢k) The management of each QSDBU office must be vested in an officer or employee of the

agency with experience serving in any combination of the following roles:

+  program manager, deputy program manager, or assistant program management for
federal acquisition program;

« chief engineer, systems engineer, assistant engineer, or product support manager
for federal acquisition program;

« federal contracting officer;

« small business technical adviser;

«  contracts administrator for federal government contracts;

+  attorney specializing in federal procurement jaw,

« small business fiaison officer;

«  officer or employee who managed federal coniracts for a small business; or

+  individuat whose primary responsibiities were for the functions and duties of section
8, 15, or 44 of the Small Business Act (15 U.S.C. § 637, 644, 657q).

Compensation/seniority®  15(k){2}

The officer or employee in the position of heading the OSDBU office must either:

1. be appointed by the agency’s head to a Senior Executive Service position, or

2. only for an agency where the chief acquisition officer and the senior procurement
executive are not Senior Executive Service positions, may be appointed to a position
compensated not less than the minimum rate for a salary at level 15 of the General
Schedule.

Reporting requirement 15(k){3)
(head of agency or deputy
head)

The officer or employee in the position of heading the OSDBU office must be responsible
only to, and report directly and exciusively to, the head of the agency or to the deputy of
the agency, except that the OSDBU for the Office of the Secretary of Defense must be
responsible only to and report directly and exclusively to the secretary or the secretary’s
designee.

These requirements include that the OSDBU director’'s performance appraisals be
signed by either the agency head, deputy head, or in the case of the Department of
Defense, the secretary or the secretary's designese.

identify and address 15(k}(5)
bundting of contract
requirements

The officer or employee in the position of heading the OSDBU office must (1) identify
proposed solicitations that involve significant bundiing of contract requirements, and (2)
work with the agency acquisition officials and the Smalt Business Administration to revise
the procurement strategies for those proposed solicitations where appropriate fo
increase the probability of participation by small businesses as prime contractors, or, if
the bundied solicitation s issued, to facilitate small business participation as
subcontractors and suppliers.
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Appendix lf: Select Statutory Requiraments for
Office of Smail and Disadvantaged Business
Utilizatlon

Requirement

Statutory
section®

Description

Provide assistance on
payments'

15(k}{6}

The officer or employee in the position of heading the OSDBU office must assist small
businesses in obtaining: (1) payments, (2) required late payment interest penalties, or (3}
information regarding payments due {o the businesses from an executive agency or a
contractor, in conformity with certain statutory provisions, or any other protection for
contractors or subcontractors (inciuding suppliers) that is inciuded in the Federal
Acquisition Regulations or any individual agency's suppiement to the Federal Acquisition
Reguiations.

Supervisory duties®

15(k)(7)

The officer or employee in the position of heading the OSDBU office must have
supervisory authority over agency personnel to the extent that the functions and duties of
the personne refate to sections 8 and 15 of the Smali Business Act {15 U.S.C. § 637 and
844).

Assign small business
technical advisers

15(k)(8)

The officer or employee in the position of heading the OSDBU office must assign a smaii
business technical adviser to each office where the Smail Business Administration has
assigned a procurement center representative, The technical adviser:

1. must be a fuil-time employee of the procuring activity and must be well qualified,
technically trained, and familiar with the supplies or services purchased at the
activity; and

2. must have the principat duty to assist the Smail Business Administration
procurement center representative in the representative's duties and functions
related {o sections 8 and 15 of the Small Business Act (15 U.S.C. § 637 and 644).

Advise on in-sourcing

15(k}(11)

The officer or employee in the position of heading the OSDBU office must review and
advise the agency on any decision to convert an activity performed by a smali business
to an activity performed by a federal employee.

Provide advice to chief
acquisition officer and
senior procurement
executive'

15(k)(12)

The officer or employee in the position of heading the OSDBU office must provide the
chief acquisition officer and senior procurement executive of the agency with advice and
comments on acquisition strategies, market research, and justifications related to
consolidation of contract requirements {15 U.S.C. § 657q).

Provide training

18(k)(13)

The officer or employee in the position of heading the OSDBU office may provide training
to small businesses and contract specialists, except that the training may only be
provided to the extent it does not interfere with the OSDBU director carrying out other
responsibifities under section 15(k} (15 U.S.C. § 644(k)).

Receive unsolicited
proposais and forward
them when appropriate

15(k}(14)

The officer or employee in the position of heading the OSDBU office must receive
unsolicited proposais and, when appropriate, forward them to personnel of the activity
responsible for reviewing the proposalis.

Collateral duties®

18(k){(15)

The officer or empioyee in the position of heading the OSDBU office must carry out
exciusively the duties in section 15(k) {15 U.S.C. § 644(k}) and, while director, must not
hold any other title, position, or responsibility, except as necessary to carry out the
responsibilities of section 15(k).

Submit training report to
Congress”

15(k)(16)

The officer or employee in the position of heading the OSDBU office each fiscal year

must submit a report o the House of Representatives Committee on Smalf Business and

the Senate Committee on Small Business and Entreprensurship. The report must

describe:

1. the training by the director to smali businesses and contract specialist completed in
the recently compieted fiscal year;

2. the percentage of the director's budget used for the training in that fiscat year; and

3. the percentage of the director’s budget used for travel in that fiscal year,
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Appendix it: Select Statutory Requirements for
Office of Smalt and Disadvantaged Business

Utillzation
Statutory
Requirement section” Description
Respond to notification of  15(k){17) ‘When notified by a small business prior to the award of a contract that the small business
an undue restriction on believes that a soficitation, request for proposal, or request for quotation unduly restricts
ability of small business to the ability of the small business to complete, the officer or employee in the position of
compete heading the OSDBU office must:

1. submit the notice to the contracting officer, and if necessary, recommend ways the
solicitation, request for proposal, or request for quotation may be altered to increase
the opportunity for competition;

2. inform the agency's advocate for competition of the notice; and

3. ensure that the smail business is aware of other resources and processes availabie
to address unduly restriction provisions in a solicitation, request for proposal, or
request for quotation, even if the resources and processes are provided by the
agency, the Small Business Administration, the Government Accountability Office, or
a procurement technical assistance program.

Legend: OSDBU = Office of Smail and Disadvantaged Business Utiization
Source: GAD. | GAC-17-675
Note: The table inciudes a breakdown of statulory tanguage through 2016, but it dees not include
fanguage added in the National Defense Authorization Act for Fiscal Year 2017, Pub. L. No. 114-328,
130 Stat. 2000 {2016).
“Alf statutory sections are within 15 U.S.C. § 644(k). These sections afl falt within section 15(k) of the
Small Business Act and therefore are commonly cafled section 15(k).
“An individual who has hetd one or more of the enumerated list of positions would meet requirements
for our review.
“In instances in which an agency had an acting OSDBU directar, we looked at the seniority of the
director who served immediately prior to the acting.
“An OSDBU that provides any assistance would meet requirements for our review.
°An OSDBU that supervises personnet within its office {o the extent that the functions and duties of
the personne! relate ta sections 8 and 15 of the Smali Business Act (15 U.S.C. § 637 and 644) would
meet requirements for our review.
We would not determine that an QSDBU did not demonstrate compliance for failure to provide
information to a chief acquisition officer or senior procurement executive if the agency did not have a
chief acguisition officer or senior proclirement executive.
SActing OSDBU directors may hold other tiles or positions while serving as the temporary OSDBU
director as long as while so serving they exclusively carry out {he duties in section 15(k).
*To fulfill this i Small i Admini jon has the training and travel reports
an behaif of the OSDBUs and submitted them to Congress in June 2017.
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Appendix lll: Overall Agencies’
Demonstrated Compliance with Select
Section 15(k) Requirements

Listed below are the section 15(k) requirements we assessed to
determine the extent to which the 24 agencies in this review
demonstrated compliance.
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p ix Iti: Overall Agencies’. D
Compiiance with Select Section 15(k}
Requirements

Figure 1: Overali Agencies’ Dx i with Select Section 15(k} Reguiremeénts as of May. 19, 2017

15({k): Director expetience

16{k)(2): Compensation/seniority

15(k}(3): Reparting requirement {head of agency or deputy heady®

15(k}{7): Supervisory duties

15{k){18}): Collateral duties

15{k}{5): identify and address bhndiing of contract requirements

15(k}{6): Provide assistance on payments

15(k}{8): Assign smali business technical advisors

15(k}{11): Advise on in-sourcing

15{k}{12}: Provide advice to chief acquisition officer and senior pracurement

executive

15(k}13}: Provide training

15{k}{14): Receive unsolicited proposais and forward them when
appropriate

15{(k}(17): Respond to notification of an undue restriction on ability of smalt
business to compete

Legend: OSUBU = Office of Smail and Disadvantaged Business Utilization

Demonsirated compliance Did not demonstrate compliance
Source: BAC dnalysis. | GAQ-17-675

*We reviewed compliance with this requirement for 10 agencies (the Departmenis of Education,
Energy, Labar, State, Air Force, Army, Navy, and Veterans Affairs; the National Aeronautics and
Space Administration; and the Social Security Administration).
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Appendix IV: Demonstrated Compliance with
Section 15(k), Defense Logistics Agency

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Defense Logistics Agency (DLA) demonstrated
compliance with 8 of the 12 section 15(k) requirements within our review
(see table 5). The agency did not demonstrate compiiance with 4
requirements regarding compensation/seniority of the OSDBU director,
supervisory duties of the director, providing advice on the conversion of
activities from performance by a smali business to performance by a
federal employee (in-sourcing), and responding to a notification from a
small business of an undue restriction on its ability to compete. For more
information about our methodology, see appendix |. For more information
about each statutory provision, see appendix ii.
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A dix V2 D ated C i with
Section 15(k), Defense Logistics Agency

15{k)(2); Compensation/seniority e

15(k}(3). Reporting requirement (head of agency or deputy head) Defense Logistics Agency not assesséd for this
requirement” =
15(k}{7): Supervisory duties @

15(k)(15): Collateral duties ®
e T

15(k){8): identify and address bundling of contract requirements

15(k)(6): Provide assistance on payments @

15(k}{8): Assign small business technical advisers ®

15(k}(11): Advise on in-sourcing &
15{k}{(12): Provide advice to chief acquisition officer and senior procurement ®

executive

15(k)(13): Provide training &

15(k){14)7 Receive unsolicited proposals and forward them when appropriate ®

15(K)(17): Respond to notification of an undue restriction on abifity of smati business @
to compete

Legend: OSOBU = Office of Small and Disagvantaged Susiness Litilization
Source: GAQ. [ BATAT-475

Mote: The information we coliected {0 make the determination for the director-ratated requirements
included survey responses; follow-up responses; and documentation such as policies; pasition.
descriptions, organizational charts, and reparts. if supporting documentatidn was not available, we
made the determination based saiely on the agency's survey response.and/or follow-Lip with agency
officials. To obtain information for determinations on QSDBU functions, we surveyed OSDOBLS
directors at 24 agencies about certain OSDBY functions fisted in section 15(k} of the' Sriali Business
Acl. We alse reviewed relevant policy documents. We folfowed up with alt 24 OSOBU offices to clarify
respon: and obtain Jitt informatien in instances in which they indicated they did not perform
a section 15(k) requiremant.

*We reviewed comphiance with this requirement for 10 agencies {the Depariments of Education,
Energy, Labor, State, Air Force, Army, Navy, and Veterans Affairs; the National Aeronautics and
Space Administration; and the Social Security Administration).

Agency Response 15{k}{2}, compensation/seniority: The survey response and the position

Relating to Areas in Which  description indicated that the director held a General Schedule position

DLA Did Not Demonstrate (GS-15). According to the survey, the chief acquisition officer and senior

. ) procurement executive are Senior Executive Service positions. In a

Section 15(k) Compliance follow-up meeting, agency officials stated that the agency has reéquested
that the Department of Defense seek Congressionat approval to authorize
a new Senior Executive Service position for thie OSDBU director. The
officials stated that the agency has been waiting for authorization to make
this change.
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ix IV: D C with
Section 15(k}), Defense Logistics Agency

15(k}{7}, supervisory duties: An agency official stated that the office
provides policy and program oversight. The official explained that the
director appoints small business associates to work in the field, but does
not directly supervise field staff. Field staff report to deputy commanders
at their sites.

15(k}(11), advise on in-sourcing: An agency official stated that the
director does not review decisions on the conversion of activities from
performance by a small business to performance by a federal employee.
Instead, the agency’'s human resource office performs that function in
consultation with the acquisition office. The official also stated that the
director does not view in-sourcing as negatively affecting small
businesses but focuses on how to align the resources to best fulfilt the
assigned mission.

15(k}(17), respand to notification of an undue restriction on ability of
small business to compete: An agency official explained that the
director works to ensure such notifications are resolved as quickly as
possible, which requires working with key staff at the operational level in
the field. The official further stated that the director did not think that there
is a need to notify the agency advocate for competition unless there is a
need to change an agency practice.
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Appendix V: Demonstrated Compliance with
Section 15(k), Department of Agriculture

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the U.S. Department of Agriculture (USDA})
demonstrated compliance with 9 of the 12 section 15(k) requirements
within our review (see table 6). The department did not demonstrate
compliance with 3 requirements regarding compensationfseniority of the
OSDBU director, collateral duties of the director, and responding to a
notification from a smail business of an undue restriction on its ability to
compete. For more information about our methodology, see appendix i.
For more information about each statutory provision, see appendix H.
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Appendix V: D Gompiiance with
Section 15(k), Department of Agriculture

Table 6: Demonstrated Compliance with Section 15(k} Requirements- as of May 19, 2017; Department of Agriculture

15(k}2): Compensétionisanior&ty ) []

15(k}(3): Reéporting requirement (head of agency or deputy head) Department of Agricuture rot assessed for, this
requirement”

15(k}(7); Supervisory duties 2

15(k)(15): Collateral duties-. ®

15
15{k){6): Provide assistance on payments
15(k}{8};-Assign small business technical advisers
15{k}(11): Advise on in-sourcing

15(k){12}; Provide advice o chief acquisition officer and senior procurement
executive

15(k){13): Provide training
15(k){14); Receive unsolicited proposals and forward them when appropriate

15(k)(17): Respond to notification of an undue restriction on abilfity of small business ®
o compete:

{K){5): Identify.and address buhdling of contract requirements

Legend: OSOBY = Office of Small 4nd Disadvaniaged Businsss Utiization
Svwrce: GRO. | GAO-17-675

Note: The information we collected to make ihe determination for the direcior-refated requirements
included survey responses; follow-up responses; and decumentation such as policies, position
descriptions, organizational charts, and reports. If supporting documentation was nat avaifable, we
made the determination based solely on the agency’s survey respanse and/or foliow-Lp with agency
officiais. To obtain information for determinatians on OSDBU functions; we surveyed OSDBU
directors at 24 agencies about certain OSDBL! functions fistad in'section 15(k) of the Smalt Business
Act. We alsp reviewed relevant palicy documents, We followed up with all 24 OSDBU-offices o clarify
responses and obtain additional information in instan: in which they indicated they-did not perform
3 section 15(k} requirement,

*We reviewad compliance with this requirement for 10°agencies {thie Departments’ of Education,
Energy, Labor, State, Air Force, Army, Navy, and Veterans Affairs; the National Aeronautics and
Space Administration; and the Social Security Administration).

Agency Response 15{k}(2), compensation/seniority: At the time of our review, the current
Relating to Areas in Which  OSDBU director was an acting director. in cases in'which an-agency’s
f 0OSDBU director was an acting director, we assessed compliance for
USDA Did Not f o A
. - o section 15(k){2) based on the seniority and compensation of the

DemonStrate Section 15(k) immediately prior permanent director. OSDBU officials explained that

Comphance historically, the permanent OSDBU director was a political appointee
holding a Senior Executive Service (SES) position. However, the pricr
director was a political appointeé holding a General Schedule position
{GS-15 level). The officials explainad that the position was temiporary (6
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V:D C with
Section 15(k}, Department of Agriculture

months) and it would have been difficult to fill the position with a member
of the SES on a short-term basis.

15(k}{15), collateral duties: The current OSDBU director holds the
position in an acting capacity because there has not been a new political
appointee, and he aiso holds the title of acting assistant secretary for
administration. USDA officials stated that they did not know when a new
OSDBU director would be appointed, but they expected that person to
exclusively hold the OSDBU director position.

15(k}{17), respond to notification of an undue restriction on ability of
smail business to compete: OSDBU officials told us that the OSDBU
would work to resolve such an issue at the lowest level. The OSDBU
director and the small business technical adviser would work on the issue
with the contracting office to give recommendations. The agency
advocate for competition would only be notified if the issue couid not be
resolved at a lower level.
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Appendix VI: Demonstrated Compliance with
Section 15(k), Department of the Air Force

We reviewsd policy documents and survey and intetview responses and.
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of the Air Force demonstrated
compliance with ali 13 of the 13 section 15(k) requirements within our
review (see table 7). For more information abolt our methodology, see
appendix I. For more information’ about each statutory provision, see
appendix !l

Table 7: Demonstrated Compliance with Section 15(k) Requirements as of May 18, 2017, Department of the Air Force

15{k}. Diréctor experience

15{k}{2}): Compensation/seniarity .

15(k}3): Reporting requirement (head of agency or deputy head)
15{k)(7)-Supervisory duties
15(k}{15): Collaterat duties

e 5 .

’ 15(ki(B): Identify and address mmg o cémract reauireménts
15{k}{8): Provide assistance on payments
15(K){(8): - Assign small business technical advisers

15(kY( 11} Advise on in-sourcing

15(k){12} Provide advice to chief acquisition officer and senior procurement
exacutive

15{k}(13): Provide training
15(k)(14): Receive unsolicited proposals and forward them when appropriate

15(k}{17). Respond to notification of an undue restriction on ability of small business S
{o comipete::;

tegend: OSDEL = Gfics of Smalt and Disadvantaged Dusinsss Utiizaten
Srurcer GAC, | GRO-17-875

Note: The information we collected to make the determination for the director-related requirements
ineuded survey responses; follow-up reésponses; arid doctimentation such as policles; posiion
descriptions, organizational charts, and reports. if supporting documenation was not avaliable, we
made the determination based solely on the agency's survey response. aridior follow-up with agericy
officials, To obtain information for determinations ory OSDBU functions, we surveyed OSDBU. .
directors at 24 agencies about certain OSDBU functions listed in section 1544 of the Smiall Business
Act. We also reviewed refevant policy documents. We Tolowed up with ait 24-OSDBU offices to clarify
responses and abtain additional information in instances in which they indicated they did not.perfarm
a section 15(k} requirement.
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Appendix VII: Demonstrated Compliance
with Section 15(k), Department of the Army

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of the Army (Ariny) demonstrated
compliance with 12 of the 13 section- 15(k) requirements within-our review
(see table 8). The department did not demonstrate compliance with 1
requirement regarding assigning small business technical advisers, For
more information about our methadology, see appendix |, For more
information about each statutory provision, see appendix it

Demonstrated Compliance with Section 15(k) Requirements as of May 18, 2017, Department of the Army

Table

: k) requirente
15(k}: Director experience

15(k)(2): Compensation/seniority ®
15(k)(3}: Reporting requirement (head of agency or deputy head) ®
15(k)}{7): Supervisory duties ®
51 ®

Collateral duties
; g

15{k}{8}: Provide assistance on payments

18(k}{B)-Assign small business technical advisers ®
15(k){11): Advise on in-sourcing ®
158¢k)(12): Provide advice to chief acquisition officer and senior procurement Y
exgcutive
@

15(k}{13}, Provide training
15{k}{14): Receive unsolicited proposals and forward them when appropriate

15(k){17}): Respond to notification of an undue restriction on ability of small business
ta compete

Legend: QSDEU = Office of Smail and Disadventaged Business Lilizatan
GAQ. [ GAO-17-678

Note: The information we collected to make the determination for the director-related requiréments
included survey responses; follow-up responses; and-documentation such as policies. posiion
descriptions, organizational chasts, and reports. If supporting docurmentation was not avaitable, we
made the determination based solely on the agency’s strvey respanse and/or follow-tg with: agency
officials. To ottain infarmation for determinations on OSDBU functions, we surveyed OSDBU
directors at 24 agencies about certain OSDBU functions fisted in section 15(k) of the' Small Business
Act. We also reviewest relevant policy documents. We followed up with alt 24 OSDBU bifices {o clarify
responses and obtain additionat infermation in instances in which they indicated they did niot perform
a section 15(k) requirament.
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A ix Vil Di [+ with
Section 15(k), Department of the Army

Agency Response 15(k){8), assign small business technical advisers: An agency official
Relating to Area in Which stated that Army personnel providing small business technical advice are
Army Did Not assigned to their position by the procuring activity offices and not by the

. OSDBU. These personnel possess technical knowledge of the procuring
Demor}s"ate Section 15(k) activity and provide technical advice to the procurement center
Compliance representatives on contracting matters. The official also stated that for
issues involving particularly complex technical areas, the OSDBU will
form a team with the appropriate staff to provide advice to the
procurement center representative.
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Appendix VIII: Demonstrated Compliance
with Section 15(k), Department of

Commerce

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of Commerce (Commerce)
demonstrated compliance with 8 of the 12 section 15(k) requirements
within our review {see table 9). The department did not demonstrate
compliance with 4 requirements regarding compensation/seniority of the
OSDBU director, assigning small business technical advisers, providing
advice on the conversion of activities from performance by a smalf
business to performance by a federal employee (in-sourcing), and
responding fo a nofification from a small business of an undue restriction
on its ability to compete. For more information about our methodology,
see appendix |. For more information about each statutory provision, see
appendix il
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ix Vil D G i with
Section 15¢k}, Depantment of Commerce

Table 9: Demcnstrated Complance with Section 15(k) Requirements as of May 19, 2017, Department of Commerce

ensation/seniority

15(k}(3}: Reporting requirement {head of agency cr deputy head) Depantment of Commerce not assessed fbf this,
requirement’

15(k){7)° Supervisory duties ®

15(k){15): Collaterai duties . L

“Bection 15(k| v mer i

_1~5(k}(5): Identify and address bundiing of contract requirements
15(k}(6): Provide assistance on payments ®
15(k)(8): Assign small business technical advisers

15(k}{(11): Advise on in-sourcing

15(k){12): Provide advice to chief acquisition officer and senior procurement °
executive

15(k){13): Provide training @:
15(k}{14): Receive unsolicited proposals and forward them when appropriate ®

16(k}{17): Respond to notification of an undue restriction on ability of small business ®
to compete

Legend: OSDEU= Office of Bmall and Disadvantaged Business Utiization
Sourcer GAD. | GAO-17-678
Note: The information we collected to miake the determination for the director-refated réquiraments
included survey responses: follow-up respanses; and documentation such as policies, position
descriptions; organizational charts, and reports: If supporting docuriientation was riot available, we
made the determination based solely on the agency's survey response andior follow-up with-agency.
officials. To obtain information for determinations on OSDBU functions, we surveyed QSDBU
directors at 24 agencies about certain OSDBU functions listed in section 15(k) of the Smiali Business
Act. We also reviewed relevant policy documents, We foltowed up with ail 24 OSDBU offices-fo clarify
responses and obtain additional information in insiances in which they indicated they did riot perform
a section 15(k} requirement.
“We reviewed compliance with this requiremnent for 10 agencies (the Deparimants of Ediication;
Energy, Labor, State, Air Force, Army, Navy, and Veterans Affairs; the Nationat Aeronautics and
Space Administration; and the Sacial Security Adrministration).
*The survey response indicated that the OSDBU had not provided any training. pfograms forsmall
businesses or contract specialists in the past 3 calendar years. However, section 15(k)(13) staies that
QSDBU directors may provide such training but does not require that they do so.

Agency Response 18(k}{2), compensationiseniority: The survey response indicated that
Relating to Areas in Which the OSDBU director held a Gerieral Schedule position (GS-15 level) and
Comimerce Did Not the chief acquisition officer and senior procurement executive were

h . Senior Executive Service {SES) positions. In a written response, the
Demor‘]Strate Section 15(k) agency stated that it has begun discussions to elevate the OSDBU
Compliance director position to an SES levet.
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\i] ix Vil D [+ with
Section 15(k), Department of Commerce

15{k}(8), assign small business technical advisers: A policy document
provided by the agency provides evidence of an OSDBU process to
assign small business technical advisers, however, agency officials toid
us that the head of each bureau procurement office rather than the
OSDBU director is the official who appoints technical advisers.

15{k}{11), advise on in-sourcing: The survey response indicated that
providing advice on in-sourcing was not an OSDBU role. {n a written
response, the agency stated that it has been developing a review and
advisory process on in-sourcing decisions.

15(k}{17), respond to notification of an undue restriction on ability of
small business to compete: The survey response indicated that the
OSDBU had not received any such notifications in the past three years.
According to its written response, the agency stated that it has been
developing an agency policy that would include procedures for
addressing notifications by small businesses concerning solicitations that
have been issued.
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Appendix 1X: Demonstrated Compliance with
Section 15(k), Department of Defense —
Office of the Secretary

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of Defense {(DOD) ~ Office of the
Secretary demonstrated compliance with 10 of the 12 section 15(k)
requirements within our review (see table 10). DOD ~ Office of the
Secretary did not demonstrate compliance with 2 requirements regarding
identifying and addressing significant bundiing of contract requirements
and assigning small business technical advisers. For more information
about our methodology, see appendix I. For more information about each
statutory provision, see appendix 1.
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pendix iX: D C: i with
Saction 15(k), Department of Defense —~ Office
of the Secretary

Table 10: Demonstrated Compliance with Section 15(k) Requirements as of May 19, 2017, Department of Defense = Office of
the Secretary

k) requirements s
). Director experience ®

150K

15(k} 2y Compensation/seniority ®

15{k}(3): Reporting requirement {head of agency or deputy head) DOD - Office of the Secretary not assessed- for

this regjiirement™ - :

15{(k}{7). Supervisory duties s

15¢k}{15): Coilateral duties

Se ) tequirements for s 0 unt
15 entify aﬁd address bundling of contract requiremeﬁ:s ]

15{k}{6): Provide assistance on payments ®

15(k)(8}).. Assign small business technicat advisers N

15{k}(1 1) Advise on in-sourcing ®

15(k){12). Provide advice to chief acquisition officer and senior procuremeant L)

executive

15(k){13): Provide training -

15{(k}{14): Receive unsolicited proposals and forward them when appropriate °

15(k}{17): Respond to notification of an undue restriction on ability of small business

to compate

Lagend: OSDUU = Offce of Smal and Disadvantaged Business Utlization, DOD = Department of Defenss

Source: GAQ. | GAQ-17-675
Note: The information we collected to make the determination for the direcfor-related requirenients
included survey responses; follaw-up responses; and documentation such as polficies; position
descriptions, organizational charts, and reporis. If supporting documientation was not available, we
made the determination based solely on the agericy’s survey response and/or follow-Up with agency
officials. To obtain information for determinations on OSDBU functions; we surveyed OSDBU- -
directors ai 24 agencies about certain OSDBU functions fisted in section 15(k) of the' Siall Business
Act. We also reviswed relevant policy documents. We followed up with alf 24 0SDBU offices fo clarify
responses and obtain additional information in instances in which they indicated they did not perform
a saction 15(k) reguirement.
*We reviewed compliance with this requirement for 10 agencies {the Departments of Education;

Energy, Labor, State, Air Force, Army. Navy, and Veterans Affairs; the Nationai Aeronautics and
Space Adminisiration; and the Social Security Administration}.

Agency Response 16{k}{5), identify and address bundling of contract requirements:
Rejating to Areas in Which According to the survey response and palicy documentation, the OSDBU
- 1 provides more of an oversight role than a direct implementation role. in'an
LoD Omc.e of the interview, OSDBU officials said that identification and mitigation of
Secretaw Did NOt_ bundling typically ocours at the local tevel of the contrasting office. In
Demonstrate Section 15(k) instances in which a small business notified the' OSDBU that bundling
Compliance had oceurred, the QSDEU would report it to the contracting office. The
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ppendix {X: D C i with
Section 15{k}, Department of Defense - Office
of the Secretary

OSDBU also oversees bundling activity; for example, checking that
bundled contracts are coded correctly.

15{k})(8), assign small business technical advisers: The survey
response indicated that the OSDBU director has not assigned smali
business technical advisers to each office in which the Small Business
Administration has a procurement center representative. in a follow-up
meeting, an agency official explained that the OSDBU does not have the
resources to assign small business technical advisers. The contracting
officer helps determine the need for a small business technical adviser on
a case-by-case basis. According to OSDBU officials, the Department of
Defense has about 700 small business professionals {(generaily known at
other agencies as small business technical advisers). The small business
professionals coordinate their work with the contracting office, but these
staff reside in the small business office.
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Appendix X: Demonstrated Compliance with
Section 15(k), Department of Education

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of Education (Education)
demonstrated compliance with 11 of the 13 section 15(k) requirements
within our review {see table 11). The department did not demonsirate
compliance with 2 requirements regarding reporting fo the head or deputy
head of the agency and providing advice on the conversion of activities
fram performance by a small business to performance by a federal
employee {in-sourcing). For more information about our methedology, see
appendix |. For more information about each statutary provision, see
appendix ii.

Table 11: Demonstrated Compiiance with Section 15(k) Requirements as of May 19, 2017, Department of Education

Sec 5{k) requirome

“I5{k)’ Director experience.

15{k})(2); Compensation/seniority ®

15{k}3): Reporting reguirement (head of agency or deputy head) ®
15(k¥(7): Supervisory duties ®

: Collateral duties

TS(k)(S} dentify and address bundiing of contract requirements

15(k)(8): Provide assistanca on payments ®
15(k}8): Assign small business technical advisers

15(k}{11): Advise on in-sourcing ®

15{k){12): Provide advice to chief acquisition officer and senior procurement
executive

15{k}{13): Provide training

15(k}{14): Receive unsolicited proposals and forward them when appropriate

15(k}{17): Respond to notification of an undue restriction on ability of small business
to cornpete

Legend OSDBU = Offica of Small and Disadvantaged Businass Litiizaton
Source: GAQ. | GAG17-875

Note: The information we coltected to make the determination for the direck ted reg

included survey responses; follow-up responses; and documentation such as poficies, position
descriptions, organizational charts, and reports, if supporting documentation was not available, we
made the determination based solely on the agency’s survey response andfor follow-up with agency
afficials. To obtain information for determinations on OSDBY functions, we surveyed QSDBU
directors at 24 agencies about certain OSDBU functions listed in section 15(k) of the Smalt Business
Act. We alss reviewed relevant policy documents. We foliowed up with ait 24 OSDBU offices to clarify
responses and obtain addifional information in instances in which they indicated they did not perform
a section 15{(k} requirement.
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ix X: D Ci i with
Section 15(k}, Department of Education

Agency Response
Relating to Areas in Which
Education Did Not
Demonstrate Section 15(k)
Compliance

15{k}{3), reporting requirement {head of agency or deputy head}):
Informatjon provided by Education officials indicated that the OSDBU
director reports to the senior policy adviser (who is also the rating official).
An agency official explained that the previous deputy secretary delegated
the duties and functions to the senior policy adviser. The director's
performance appraisal was signed by the senior policy adviser. According
to the official, in the past, the director has typically met with the deputy
secretary on a monthly basis and provided updates on small business
activities. At the time GAO completed its review, Education had no deputy
secretary.

15(k)(11), advise on in-sourcing: According to the survey and follow-up
response, advising on in-sourcing is not a function of the OSDBU and an
OSDBU official could not identify any instances in which the OSDBU
would be involved in this activity. An OSDBU official explained that this
responsibility was delegated to the Office of Contract Operations because
of limited OSDBU resources. The official stated that the agency
understands that this requirement must be fulfilled by the OSDBU director
and it has been developing a policy and procedures to address this
responsibility. An OSDBU official said that the agency's Office of General
Counsel would have to review and concur with the new policy and
procedures. The agency's goal is to have a new policy approved for fiscal
year 2018.
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Appendix XI: Demonstrated Compliance with
Section 15(k), Department of Energy

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of Energy (Energy) demonstrated
compliance with 10 of the 13 section 15(k) requirements within our review
(see table 12). The department did not demonstrate compliance with 3
requirements regarding reporting to the head or deputy head of the
agency, assigning small business technical advisers, and responding to a
notification from a small business of an undue restriction on its ability to
compete. For more information about our methodology, see appendix 1.
For more information about each statutory provision, see appendix {I.
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dix Xk D: G i with
Section 15{k), Department of Energy

m T exper
15{k){2): Compensation/seniorily 8°
15(k)(3): Reponting requirement (head of agency or deputy head) ®
15{k}{7): Supervisory duties @
15(k){15): Coflateral duties ®

S QOSDE ¢

16¢k){5Y idénﬁfy and address bundling of contract requirements

15¢k){8}): Provide assistance on payments e

15(k)}(8). Assign small business technical advisers 8
15(k){11): Advise on in-sourcing @

15(k)(12): Provide advice to chief acquisition officer and senior procurement ®

exacutive

15(K){13): Provide training ®

15(k){14): Receive unsolicited proposais and forward them when appropriate L}

15{(k)17): Respand to notification of an undue restriction on ability of small business ®
to compete

Legend: DSDBU =
Source: GAD. | G

e of Smali and Disadvantaged Business Utization

Nate: The information we coliecied to make the determination for the director-related requirements
included survey responses; follow-up responses; and documentation such as policies, position
descriptions. organizationat eharts, and reports. If supperling documentation was not available, we
made the determination based solely on the agency's survey response and/or follow-up with agency
officials. To obtain information for determinations on GSDBU functions, we surveyed OSDBU
directors at 24 agencies about certain OSDBU functions listed in section 16(k} of the Small Business
Act. We also reviewed relevant policy documents. We followed up with ali 24 OSDBU offices to clarify
responses and obtain additional information in instances in which they indicated thay did not perfarm
a section 15¢k) requirement.

*At the time of our raview, the DSDBU director was an acting director and held a General Schedule
position {38-15). However, the fast permanent OSDBU direcior was a political appointee and a
member of the Senior Executive Service {SES). A pesition description for the director indicates it is an
SES-eve! position,

Agency Response 15{k)(3), reporting requirement (head of agency or deputy head):
Relating to Areas in Which  Energy’s pesition description for the OSDBU director states that the
: director reports directly to the agency's secratary. However, the
Energy Did Not . ; ) .
D trate Section 15(k) performance appraxsal; for the director that we reviewed were signed by
emons the deputy chief of staff and the chief of staff. An Energy official stated
Compliance that the secretary provides input into the OSDRU director's rating.

15(k){8), assign small business technical advisers: According to an
agency official, in March 2017, 4 small business technical advisers were
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p Xi: D [« with
Section 15{(k}, Department of Energy

appointed within the OSDBU. The official stated that the small business
technical advisers do not report directly to the contracting office but are
subject matter experts within the OSDBU who work with specific business
lines such as science and energy.

15(k)(17), respond to notification of an undue restriction on ability of
small business to compete: An agency official stated that on receiving a
complaint of this nature, the director would investigate the situation and, if
needed, elevate the complaint along the contracting chain of command.
For instance, the progression would be to reach out o the small business,
then to the agency’s contracting office to obtain additional perspective,
and if needed, to notify the agency advocate for competition. The official
also said that the director would share information with the small business
about available resources. The official stated that the director might not
carry out alf of these steps if the situation was resolved earfier in the
process. The official said that the current OSDBU director had held the
position of OSDBU director since January 2017 and had not yet
encountered this situation.
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Appendix XlI: Demonstrated Compliance
with Section 15(k), Department of Homeland

Security

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization {OSDBU) at the Department of Homeland Security
demonstrated compliance with all 12 of the 12 section 15(k} requirements
within our review {see table 13}. For more information about our
methodology, see appendix {. For more information about each statutory
provision, see appendix 1.

Table 13: Demonstrated Compliance with Section 15{k) Requirements as of May 18, 2017, Department of Homéland Security
Demonateated compliance with se
‘ ‘ No.

S Yes
e

irector experience

(K3{2): Compensation/seniority [
{k)(3): Reporing requirement (head of agency or deputy head) Deparment of Homeland Security not
assessed for this requirement”
15{k)(7): Supervisory duties [
)

15¢k){15): Collateral duties
Ser ki requirements
15{}{5}: 1dentify and address bundling of coniract requirements
15{k}8): Provide assistance on payments

15{(k}{8): Assign small business technical advisers

18(k){11): Advise on in-sourcing

15(k}{12}: Provide advice fo chief acquisition officer and senior procurement
executive

15(k}{13): Provide training

15{k}{14): Receive unsolicited proposals and fonward them when appropriate

15(k}{(17); Respond o notification of an undue restriction on abllity of small business
to compete

Legend: OSDBU = O
Source: GAD. | GAO-

of $rrall and Disadvartaged Business Utiizalion
875

Note: The information we collected to make the determination for the direct lated requirernent
included survey responses; follow-up responses; and documentation such as poficies, position
dascriptions, srganizational charts, and reports. If supporling decumentation was not avaitable, we
made the determination based solely on the agency’s survey response andfer follow-up with agency
efficials. To obtain information for determinations on OSTBU functions, we surveyed OSDRU
directors at 24 agencies about certain OSDBU functions listed in section 15(k) of the Small Business
Act. We also reviewed relevani policy documents. We followed up with all 24 QSDBU offices to clarify
responses and obtain edditional information in ingtances in which they indicated they did not perform
a section 15(k) requirement.

*We reviewed compiiance with this requirement for 10 agencies {the Departments of Education,
Energy. Labor, State, Air Force, Army, Navy, and Veterans Affairs; the Nationai Aeronautics and
Space Administration; and the Social Security Administration).
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Appendix XllI: Demonstrated Compliance
with Section 15(k), Department of Housing
and Urban Development

We reviewed poficy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of Housing and Urban
Development (HUD) demonstrated compliance with 10 of the 12 section
15(k} requirements within our review (see table 14). The department did
not demonstrate compliance with 2 requirements regarding the prior
experience of the OSDBU director and providing advice on the
conversion of activities from performance by a smali business to
performance by a federal employee {in-sourcing). For more information
about our methodology, see appendix I. For more information about each
statutory provision, see appendix H.
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ix Xt D C i with
Section 15{(k), Department of Housing and
Urban Development

Table 14: Demonstrated Compliance with Section 15(k) Requirements as of May 19, 2017, Department of Housing and Urban
Development

Section ¢
15{k}): Dirsctor experience

15{k}{2): Compensation/seniority
15(k){3): Reporting requirement (head of agency or deputy head)
15{k}7): Supervisary duties

18{k){(15): Collateral duties
action 16(k) requirey
“15(k)(5): Identify and address bundling of

coniract requirements

15(k}(6): Provide assistance on payments ®

15{k}B): Assign small business technical advisers @

15{k3(11): Advise on in-sourcing L
15{k){12): Provide advice to chief acquisition officer and senior procurement 'Y

exacutive

15(k){13): Provide training ®

15(k}{14); Receive unsolicited proposals and forward them when appropriate L]

15(k}(17): Respond to notification of an undue restriction on ability of small business ®

to compste

Logend: QSDBU = Oltics of Smati and Disadvantsged Business Utiizaton, HUD = Depanment of Housing and ticban Development
Sourse: SA. | GAO-17-678

Note: The information we collected to make the determination for the director-related requirements
included survey responses; follow-up respenses; and documentation such as policles, pesition
descriptions, organizational charts, and reports. f supporting documentation was not avaflable, we
made the determination based solely on the agency’s survey response and/or follow-up with agency
officials. To obtain information for determinations on OSDBRU functions, we surveyed OSDEU
directors at 24 agencies about certain OSDBL functions listed in section 15(k) of the Smai Business
Act. We alsa reviewed refevant policy documents, We followed up with aif 24 OSDBU offices to dlerify
responses and obtain additional information in instances in which they indicated they did not perform
a section 14¢k) requirement.

*We reviewed compliance with this requirement for 10 agencies {the Departments of Education,
Energy, Labor, State, Alr Force, Army, Navy, and Veterans Affairs; the National Aeronautics and
Space Adeministration; and the Social Security Administration}.

Agency Response 15(k), director experience: HUD officials stated the OSDBU director has

Relating to Areas in Which  previously served as the deputy assistant secretary for operations and

HUD Did Not Demonstrate management and the deputy chief human capital officer. As the deputy

. . assistant secretary for operations and management, the director had

Section 15(k) Complxance oversight over all contracting functions in the Office of Fair Housing and
Equal Opportunity. The director is an attorney and has served in several
positions where contracting has been a responsibility. At the time we
completed our review, the current director had served as head of the
OSDRBU for about 1-1/2 years. An OSDBU official stated that the director
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dix X D Compti with
Section 15(k}, Department of Housing and
Urban Development

has had a long work history in a variety of jobs and felt that the director
was prepared for the role of the OSDBU director.

15(k){11), advise on in-sourcing: An OSDBU official told us that the
OSDBU does not receive notices of in-sourcing proposals. According to
the agency's survey response, the Office of the Chief Procurement Officer
would review and advise the agency on decisions to convert an activity
(to performance by a federal employee). An agency official stated that the
OSDBU director plans to pursue discussions within the agency about a
policy to address the OSDBU’s involvement with in-sourcing decisions. A
written response provided by HUD officials aiso indicated that the agency
plans to examine its policy and ensure compliance with this requirement,
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Appendix XIV: Demonstrated Compliance
with Section 15(k), Department of the Interior

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (QSDBU} at the Department of the Interior {Interior)
demonstrated compliance with 10 of the 12 section 15(k) requirements
within our review (see table 15). The department did not demonstrate
compliance with 2 requirements regarding providing advice on the
conversion of activities from performance by a small business to
performance by a federal employee (in-sourcing) and responding to a
notification from a small business of an undue restriction on its ability to
compete. For more information about our methodology, see appendix {.
For more information about each statutory provision, see appendix il.
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Appendix Xi: D Compliance with
Section 15{k}, Department of the Interior

Table 15: Demonstrated Compliance with Section 15(k) Requirements as of May 19, 2017, Department of the interior

;1 5{k}: Director exberiénce ) ) ] ] ] &

15(k}{2) Compensation/seniority e

18{k}3): Reporting requirement {head of agency or deputy head) Department of the interior not assessed for this
requirement”

15(k){7): Supetvisory duties @

15{k}{15): Collateral duties ®

-15{k)(5)i identify and address bundling of comract?e—quiremems e

15(k}){6): Provide assistance on paymenis e

18(k}(8): Assign small business technical advisers ®

15{k}{11): Advise on in-sourcing e
15(k}{(12): Provide advice to chief acquisition officer and senior procurement Y

executive

15{k){(13}: Provide training ’

15{k){14}: Receive unsolicited proposals and forward them when appropriate e

15{(k){17): Respond to notification of an undue restriction on ability of small business @
to compete

Legend: OSOBL = Office of Small and Disadvantaged Businass Litiizaton
Saurce: GAC. | GAO1T-BT5

Note: The information we collected 1o make the determination for the director-related requirements
included survey responses; foliow-up responses; and documentation such as palicies, position
descriptions, organizational charts, and reports. If supporting documentation was not available, we
made the determination based solely on the agency’s survey response andior follow-up with agency
officials. To obtain information for determinations on QSTBU functians, we surveyed CSDBU
directors at 24 agencies abowt certain OSDBU functions fisted in section 15(K) of the Small Business
Acl, We also reviewed relevant policy documents, We followed up with alf 24 QSDRU offices o clarify

DN and nbtain additionat ir 1in instances in which they indicated they did not perform
a section 15{k) requirement.
"We reviewed compiiance with this i t for 10 agencies {the Departments of Education,

Energy, Lahor, State, Air Force, Army, Navy, and Velerans Affairs; the National Aeronautics and
Space Administration; and the Social Security Adminisiration).

Agency Response 15(k}{11), advise on in-sourcing: The survey response indicated that
Relating to Areas in Which this was not an OSDBU role, In a follow-up meeting, an agency official
interior Did Not stated that the OSDBU does not have a formal process for giving advice

. on in-sourcing and that the official could not recall the OSDBU being

DemOnStrate Section 15(k) involved with any in-sourcing decisions. The official does not think that in-

Comphance sourcing is happening very often but said that there may be instances of
this that the official is not aware of. The official further stated that if a
small business is affected, the OSDBU would be consulted when relevant
issues arise.
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PP XiV: D Compliance with
Section 15(k), Department of the interior

15(k){(17), respond to notification of an undue restriction on ability of
small business to compete: An agency official stated that the OSDBU
director resolves these issues at lower levels and that this approach
works at interior. The official explained that each bureau at interior has
advocates for competition and a bureau chief, who is a senior expert on
contracting for that bureau. The OSDBU director will reach out to the
bureau advocates and chiefs to obtain information on a specific issue.
The official considers this to be the best place to identify the details of the
undue restriction. However, the official stated that there may be other
benefits to informing the primary agency advocate for competition, such
as attempting to see broad trends within the agency rather than
remedying an individual situation.
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Appendix XV: Demonstrated Compliance
with Section 15(k), Department of Justice

We reviewed policy documents and survey and interview responses and
determined that the Office of Smail and Disadvantaged Business
Utilization {OSDBU) at the Department of Justice demenstrated
compliance with ail 12 of the 12 section 15(k) requirements within our
review (see table 16). For more information about our methodology, see
appendix 1. For more information about each statutory provision, see
appendix H.

Table 18: Demonstrated Compliance with Section 15(k) Requirements as of May 19, 2017, Department of Justice

156{k): Director experience

15(k){2): Compensation/seniority e

15(k)(3): Reporting requirement (head of agency or deputy head) Department of Justice not assessed for this
requirement”

15{(k)7): Supervisory duties ®

15(k){15): Collateral duties ®

La
15(k}5): identify and address bundiing of contract requirements

16{k}{8): Provide assistance on payments

15(k}{8): Assign small business technical advisers

15{k}{11): Advise on in-sourcing

158(k}{12}: Provide advice to chief acquisition officer and senior procurement
executive

15{k}{13): Provide training
15(k){14): Receive unsolicited proposals and forward them whan appropriate

15(x){17): Respond {0 notification of an undue restriction on ability of small business
to compete

Legend: OSDEU = Office of Smalt and Disadvantaged Busness Lhilization
Scurce. GAQ. | GAD-T-B

Note: The information we collected to make the determination for the director-related requirements
included survey responses; follow-up responses: and dosumentation such as policies, position
descriptions, organizational charts, and reports. if supporting documentation was not available, we
made the determination based solely an the agency's survey tesponse and/or foflow-up with agency
officials. To obtain information for determinations on OSDBU functions, we surveyed Q30DBU
directors at 24 agencies about certain OSDBU functions listed in sectien 15{k} of the Small Business
Act. We also reviewed relevant policy documents. We foliowed up with all 24 OSDBU offices {o clarify
responses and obtain additional informatian in instances in which they indicated they did nat perform
2 section 15(k) requirement.

*We reviewed compliance with this requirement for 10 agencies (the Departments of Education,
Energy, Labor, State, Air Force, Army, Navy, and Veterans Affairs; the National Aeronautics and
Space Administration; and the Social Security Administration}.
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Appendix XVI: Demonstrated Compliance
with Section 15(k), Department of Labor

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of Labor (Labor) demonstrated
compliance with 11 of the 13 section 15(k) requirements within our review
(see table 17). The department did not demonstrate compliance with 2
requirements regarding compensation/seniority and collateral duties of
the OSDBU director. For more information about our methodology, see
appendix I. For more information about each statutory provision, see
appendix 11
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A ix XVE D G i with
Section 15{k}, Departiment of Labor

Table 17: Demonstrated Compllance with Section 15{k} Requirements as of May 19, 2017, Department of Labor

15(k)(2): Compensation/seniarity @
15{k}{(3): Reporting requirement (head of agency or deputy head) @
18(k)(7): Supervisory duties @

15{(k){ 15): Collateral duties

; ; DB‘U functions
s bundling of contract requirements

15{k){6): Provide assistance on payments

15(k}{8): Assign small business technical advisers

15(k}11): Advise on in-sourcing

15(){12): Provide advice to chief acquisition officer and senior procurement
exacutive

15¢k){13): Provide training
15¢k){14). Receive unsolicited proposals and forward them when appropriate

15¢k}{17). Respond to notification of an undue restriction on ability of small business
to compete

e 2 e o o o 8 e

Legend: OSDBL =

Sourze: GAD, {4

Note: The information we colfecied to make the determination for the director-refated requirements
included survey responses; follow-up responses; and documentation such as poligies, position
descriptions, organizational charts, and reports, If supporting documentation was not available, we
made the determination based solely on the agency’s survey response andfor follow-up with agency
officials. To obtain information for determinations on OSDBU functions, we surveyed OSDBU
directors at 24 agencies about certain OSDBU functions listed in section 15{k) of the Smail Business
Act. We also reviewed relevant policy documents. We followed Up with alt 24 OSDBU offices to clarify
responses and obtain additiona! information in instances in which they indicated they did not perform
a section 15(k} requiremant.

*A Senlor Executive Service (SES) position is any position in an agency classified above G8-15 or in
Level 1V or V of the executive schedule, or an equivalent position, not required 1o be filed by an
appointment by the President {with the consent of the Senate). An employee in such a position (1)
directs the work of an arganizationat unit; (2) is held accountable for the success of one or more
specific programs of projects; {3} monitors progress foward organizational goals and periodically
evaluates and makes appropriate adjusiments fo the goals; {(4) supervises the work of empioyaes
other than personal i or (5} s important policy-making, policy-
determining, or oiher executive funclions, with certain enumerated exceptions. 5U.3.C. § 3132(a)(2)
Therefore, 3 presidentiafly appointed, Senate-confiymed position compensated under the executive
schedufe does not meet the definition of SEB.
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XVI: D Ci i with
Section 15(k}, Department of Labor

Agency Response
Relating to Areas in Which
Labor Did Not
Demonstrate Section 15(k)
Compliance

15(k}{2), compensation/seniority: At the time of our review, the current
OSDBU director was an acting director. In cases in which an agency's
OSDBU director was an acting director, we assessed compliance for
section 15(k){2) based on the seniority and compensation of the
immediately prior permanent director. in follow-up correspondence, a
Labor staff member indicated that the prior permanent OSDBU director
was a presidentially appointed, Senate-confirmed position compensated
under an executive schedule. The position is not a Senior Executive
Service {SES) position. This type of appointment does not meet the
statutorily defined SES position requirements.

15(k)(15), coilateral duties: According to agency officials, the acting
OSDBU director holds other positions and titles, inciuding assistant
secretary for administration and management and chief acquisition
officer. When the position is permanently filled, the OSDBU director will
hold the position of the assistant secretary for administration and
management. The officials referenced a March 2010 department order,
which explains that the agency realigned the small business-related
functions under the assistant secretary for administration and
management to better integrate small business outreach and smatt
business procurement within the overall procurement function of the
department. According to the officials, the assistant secretary for
administration and management was appointed to simultaneously serve
as the OSDBU director.
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Appendix XVII: Demonstrated Compliance
with Section 15(k), Department of the Navy

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of the Navy {Navy} demonstrated
compliance with 12 of the 13 section 15(k} requirements within our review
(see table 18}, The department did not demenstrate compliance with 1
requirement regarding assigning small business technical advisers. For
more information about our methodology, see appendix {. For mare
information about each statutory provision, see appendix il

Tabie 18: Demonstrated Compliance with Section 15(k} Requirements as of May 19, 2017, Department of the Navy

18{k): Director experience

15{k}{2). Compensation/seniority
16(k){3): Reporting requirement (head of agency or deputy head)
15{k}(7): Supervisory duties
16{k){15): Coflateral duties

B fi lect OSDB :
15(k)(5): Identify and address bundling of éontract requirements

15(k}{6): Provide assistance on paymenis ®

15(k)(8): Assign small business technical advisers ®
15(k){11): Advise on in-sourcing

15(k){12): Provide advice to chief acquisition officer and senior procurement
executive

L]

[ )

15{k} 13): Provide training ®
L)

L

15(k}{14): Receive unsolicited proposals and farward them when appropriate

16{k}{17). Respond to natification of an undue restriction on ability of small business
o compete

Legend: OSOBL = Office of Smat and Oisaqventaged Business Uiization
Saurze: GAO. | GAD17-675

Note: The information we coliacled to make the determination for the director-related requirements
included survey respoanses; foliow-up responses; and decumentatian such as policies. pesition
descriptions, organizational charts, and repants. if supparting documentation was not available, we
made the determination based solely on the agency's survey response and/or folfow-up with agency
afficiats. To obtain information Yor determinations on USDBU functions, we surveyed OSDBU
directors at 24 agencies about certain QSDBU functions listed in section 15(k) of the Small Business
Act. We also reviewed relevant policy documents. We followed up with all 24 GSDBU offices o clarify
responses and obtain additional information in instances in which they indicated they did not perform
a section 18(k) requirement,
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Appendix XVit: D Comp with
Section 15{(k}, Department of the Navy

Agency Response
Relating to Area in Which
Navy Did Not Demonstrate
Section 15(k) Compliance

15{k}{8), assign small business technical advisers: The survey
response indicated that the OSDBU director does not assign smail
business technical advisers. In a follow-up discussion, an agency official
stated that section 15(k) of the Small Business Act and the Defense
Federal Acquisition Regulation (DFAR) differ in relation to how this
function is to be carried out. The official explained that the DFAR
delegates the responsibility of hiring technical advisers to the head of
contracting. The official added that delegating this activity to the
contracting office is effective and that the OSDBU is responsive to this
office. The official also explained that the OSDBU is a policy-level office
and does not have the staffing to oversee this activity.
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Appendix XVIII: Demonstrated Compliance
with Section 15(k), Department of State

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvaniaged Business
Utilization (OSDBU) at the Department of State (State) demonstrated
compliance with 11 of the 13 section 15(k) requirements within our review
{see table 19). The department did not demonsirate compliance with 2
requirements regarding assigning small business technical advisers and
responding o a notification from a small business of an undue restriction
on its ability to compete, For more information about our methodology,
see appendix |. For more information about each statutory provision, see
appendix i,

Table 19: Demonstrated Compliance with Section 15(k) Requirements as of May 18, 2017, Department of State

5( men
Director expenencé
18(k}2); Compensation/seniority
15{k)}{3): Reporting requirement (head of agency or deputy head)
15¢k){7): Supervisory duties
15(k){15): Collateral duties

15(k}(S): Identify af{&ﬁdress bundling of contract requsreméﬁ ]
15{k}8): Provide assistance on payments

15{k}(B): Assign small business technical advisers

15(K){11): Advise on in-saurcing

15(k){12): Provida advice to chief acquisition officer and senior prosurement
executive

15(k)(13): Provide training

15(k)¥14): Receive unsolicited proposals and forward them when appropriate

15(k}{17): Respoend te notification of an undue restriction on ability of small business &
to compete

Logend: DSDBU = Office of Small and Disadvantaged Businass Utiization
Source: GAQ. | GAQH17-675

Note: The inforination we coltected to make the determination for the direc! ated requirements
included survey responses; follow-up responses; and documentation such as policies, pasition
descriptions, organizational charts, and reports. If supporting documentation was not available, we
made the determination based solely on the agericy’s survey response and/or follow-up with agency
officials. To ebtain information for determinations on OSDBU functions, we surveyed OSDBU
directors at 24 agencies about certain OSDBU functions listed in section 15(k) of the Small Business
Act. We also reviewed relevant policy documents. We followed up with all 24 OSDBU offices to clarify
responses and obtain additional information in instances in which they indicated they did not pedform
a section 15(k) requiternent.
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A dix XViii: Dy Ci
with Section 15{k), Department of State

Agency Response
Relating to Areas in Which
State Did Not
Demonstrate Section 15(k)
Compliance

15(k)(8), assign smali business technical advisers: The OSDBU
director does not assign a smail business technical adviser as a full-time
employee of the procuring activity, but rather oversees small business
technical advisers as employees of the OSDBU. There is 1 procurement
center representative assigned to State, who covers all 46 bureaus of the
department. When a question arises for the procurement center
representative, the OSDBU director assigns a technical adviser to work
{as needed) with the representative at the bureau procurement office. An
agency official stated the director would like to assign small business
specialists to each of the major bureaus at State, but resource constraints
represent a significant barrier.

15(k){17), respond to notification of an undue restriction on ability of
small business to compete: Officials at State told us that the OSDBU
interacts with a wide range of small businesses and that, in certain cases,
the OSDBU would respond to a notification of an undue restriction on the
ability of a small business to compete by completing the steps detailed in
all three subsections of this requirement. But in other instances, the
0OSDBU would partially follow the subsections. For example, the OSDBU
woulid not inform the agency’s advocate for competition when they
beiieved it was not warranted to do so. The officials stated that in these
cases there was no need for the OSDBU to inform the agency’s advocate
for competition because the situation the small business raised was
resolved at lower levels in the acquisition process.
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Appendix XIX: Demonstrated Compliance
with Section 15(k), Department of
Transportation

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of Transportation demonstrated
compliance with all 12 of the 12 section 15(k) requirements within our
review {see table 20). For mare information about our methadology, see
appendix 1. For more information about each statutory provision, see
appendix .

Table 20: Demonstirated Compliance with Section 15{(k) Requirements as of May 19, 2017, Department of Transportation

monsteated compliance with sec

15(k}: Director experience

15(k)(2): Compensation/seniority e

15(k}(3): Reporting requirement (haad of agency or deputy bead) Depaniment of Transportation not assessed for
this requirement”

15(K)}{7TY: Supervisory duties L]

15(k}{(15): Collateral duties L
on T8{k} re
15(k}5): ideniify and address bundling of contract requiremeants

156(k){(€): Provide assistance on paymenis
15(k}{8): Assign small business technical advisers

15(k)(12): Provide advice to chief acquisition officer and senior procurement
executive

15{k}{13): Provide training
15(k)(14): Receive unsolicited proposals and forward them when appropriate

15(k){17): Respond to notification of an undus restrictiont on ability of smal business
1o compete

®
@
®
15(k}{(11): Advise on in-sourcing []
B
8
L]
L ]

D81 = Office of Smalt and Disagvantaged Business Uization
| GAQ-17-675

21

@
&

Note: The information we coliected 1o make the determination for the director-related requirements
included survey respanses; follow-up respanses; and docurrentation such as poficies, posiiion
descriptions, organizational charts, and reports. If supporting documentation was not available, we
made the determination based solely on the agency’s survey response andiar follow-up with agency
officials. To obtain information for determinations on QSDRY functiens, we surveyed OSDBU
directors at 24 agencies about cerlain DSDBU functions sted in section 15(k) of the Small Business
Act. We also reviewed relevant policy documents. We foltowed tp with all 24 OSDBU offices to clarify
responses and obtain additionai information in instances in which they indicated they did not perform
a section 15(k) reguirement.

"We reviewed compliance with this requirement for 10 agencies {the Departments of Education,
Energy, Labor, State, Air Force, Army, Navy, and Veterans Affairs; the National Aeronautics and
Space Adminisiration; and the Social Security Administration).
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Appendix XX: Demonstrated Compliance
with Section 15(k), Department of the

Treasury

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization {OSDBU) at the Department of the Treasury (Treasury)
demonstrated compliance with 10 of the 12 section 15(k) requirements
within our review (see table 21). The department did not demonstrate
compliance with 2 requirements regarding assigning smali business
technical advisers and providing advice on the conversion of activities
from performance by a small business to performance by a federal
employee (in-sourcing). For more information about our methodology, see
appendix I. For more information about each statutory provision, see
appendix i
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ix XX: D < i with
Section 15{(k}, Department of the Treasury

Table 21: Demonstrated Compliance with Section 15(k) Requirements as of May 18, 2017, Department of the Treasury

Saction 15 mguitems
15(k}: Director experience
15{k}{2). Compensation/seniority

158({k}(3): Reporting requirement (head of agency or deputy head) Department of the Treasury not assessed for
this requirement“

15(k}{7): Supervisory duties e
15(k}{15): Collateral duties L

Section 15(k) requireme leg :
XS{Kﬁidentify and address bundiing of contract requtrement?w
15(k}{6): Provide assistance on payments

15(k)(8): Assign small business technical advisers

15(k¥11): Advise on in-sourcing

15(k}{12): Provide advice to chief acquisition officer and senior procurement
executive

15¢k}{13): Provide training
15(k}(14): Recelve unsolicited proposals and forward them when appropriate

15(k){17): Respond to notification of an undue restriction on ability of small business
1o compete

Legend: O80BY =
Source: GAD. [GA

iee of Smali and Disadvaritaged Susiness Utiization

Note: The information we cofiected to make the determination for the director-related requirements
included survey responses; follow-up responses; and documentation such as palicies, position
descriptions, erganizationat charts, and reports. if supporting documentation was not availabie, we
made the determination based solely on the agency’s survey response and/or follow-up with agency
officials. To obtain information for determinations on OSDBU functions, we surveyed OSDBU
directors at 24 agencies about certain OSDBU functions listed in section 15(k) of the Small Business
Act. We also reviewed refevant policy documents. We followed up with ali 24 OSDBU offices to clarify
responses and obtain additional information in instances in which they indicated they did not perform
a section 15{k) requirement

“At the time of our review, the OSDBU director was an acting director and held a Generat Schedule
position {35-14). However, the [ast permanent OSDBU direcior was a member of the Senior
Executive Service (SES), A position description for the director indicates it is an SES-ievel position.

P\We reviewed compliance with this requirement for 10 agencies {the Departments of Education,
Energy. Labor, State, Air Force, Army, Navy, and Velerans Affairs; the National Aeronautics and
Space Administration; and the Social Security Administration),

Agency Response 15(k}(8}, assign small business technical advisers: An agency official
Relating to Areas in Which stated that the OSDBU does not assign a small business technical
Treasury Did Not adviser (termed small business specialists at Treasury) to each of its

. bureaus. The official explained that it is important for bureau managers to
DemonStrate Section 15(k) assign technical advisers. The OSDBU provides input on the small
Compliance business expertise the appointee holds.
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ix XX: D C i with
Section 15{k}, Department of the Treasury

15(k)(11), advise on in-sourcing: Based on the survey response and
follow-up discussion, an agency official indicated that this was not an
OSDBU role. The official added that this activity falls under the human
resources area. However, the official was not certain if human resources
personnel would consult with the OSDBU, as in-sourcing does not
happen that often. The official also referenced an Office of Management
and Budget letter saying that in these cases, the OSDBU should be
notified, but this guidance had not been incorporated into Treasury’s
policy.
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Appendix XXI: Demonstrated Compliance
with Section 15(k), Department of Veterans

Affairs

We reviewed policy documents and survey and interview responses and
determined that the Qffice of Small and Disadvantaged Business
Utilization (OSDBU) at the Department of Veterans Affairs (VA)
demonstrated compliance with 10 of the 13 section 15(k) requirements
within our review (see tabie 22). The department did not demonstrate
compliance with 3 requirements regarding reporting to the head or deputy
head of the agency, assigning small business technical advisers, and
providing advice on the conversion of activities from performance by a
small business to performance by a federal employee {in-sourcing), For
more information about our methodology, see appendix |. For more
information about each statutory provision, see appendix Ii.

Tabie 22: Demonstrated Comphiance with Section 15(k} Requirernents as of May 19, 2017, Department of Veterans Affairs

1 : Director expe
15¢(k}{2): Compensation/seniosity ®
15(k){3): Reperting requirement (head of agency or deputy head) ®
15(k)(7): Supervisory duties 4
@

15(k){15): Collateral duties

S () reaquirements for
15{k}(5) dentif‘) and address bundiing of contract requirements
15{k}{6): Provide assistance on payments

15{k}{8): Assign small business technical advisers

15{k){11). Advise on in-sourcing

15(k}{12): Provide advice to chief acquisition officer and senior procurement
executive

18{k}{13}: Provide training

15(k}{14): Receive unsclicited proposais and forward them when appropriate
15(k){17): Respond to notification of an undue restriction on ability of smaii business
to compete

- of Smalf snd Disadvantaged Business Utiization
575

Legend: OSDE
Source: GAD, § GAC-

Note: The information we collected to make the determination for the director-refated requirements
included survey responses; follow-up responses; and documentation such as policies, position
descriptions, organizational charts, and reports. if supporting documentation was not available, we
made the determination based selely on the agency's survey respanse and/or folfow-up with agency
officials. To obtain information for determinations on OSDBU functions, we surveyed OSDBU
directars at 24 agencies about certain OSDRBU functions fisted in section 15(k; of the Small Business
Act. We also reviewed refevant policy documents. We followed up with all 24 OSDRU offices to clarify
responses and obtain additional information in instances in which they indicated they did not perform
a saction 15{k} requirement
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XXi: D¢ C f with
Section 15({k), Department of Veterans Affairs

Agency Response
Relating to Areas in Which
VA Did Not Demonstrate
Section 15(k) Compliance

15(k}(3}, reporting requirement {head of agency or deputy head): An
agency official stated that the director reports to both the deputy secretary
and the chief of staff, and the chief of staff signs the director's
performance appraisals. The official added that, if there is a matter
requiring the attention of the secretary, the OSDBU director will first
advise the chief of staff. The official did not know why the secretary and
deputy secretary do not sign the director’'s performance appraisals, but
the official believes the director has adequate access to both the
secretary and deputy secretary through the chief of staff.

15(k)(8), assign small business technical advisers: According to an
agency official, the director does not assign OSDBU personnel to the
procuring activity, and the official believes the procuring office should
perform this role. VA has 46 small business liaison officers (the term VA
uses for personnel performing the role of small business technical
advisers). The official stated that the small business liaison officers are
full-time employees and well-quaiified, but that their principal duty is not to
assist the procurement center representatives.

15(k){11), advise on in-sourcing: An agency official stated that it is not
common for agency personnel to send the OSDBU information when they
are considering in-sourcing of activities. The official added that if a
decision were made to convert sourcing, the agency wouid not submit the
contract for re-competition. The official said that a draft policy (under
development) will state that the OSDBU must be notified of potential in-
sourcing.
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Appendix XXII: Demonstrated Compliance
with Section 15(k), Environmental Protection
Agency

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utiization (OSDBU) at the Environmental Protection Agency (EPA)
demonstrated compliance with 11 of the 12 section 15(k) requirements
within our review (see table 23). The agency did not demonstrate
compliance with 1 requirement regarding collateral duties of the OSDBU
director. For more information about our methodology, see appendix |.
For more information about each statutory provision, see appendix 1.

Page 99 GAO-17-675 Small Business Contracting



153

dix XXik Dy G
Section 15(k), Environmentai Protection
Agency

T S e R R e
Table 23: Demonstrated Compliance with Section 15(k} Requirements as of May 19, 2017, Environmental Protection Agency.

Tg( ). Direct oréxper, ]
15(k)}{2): Compensation/seniosity ®
15(k){3}: Reporting requirement (head of agency or deputy head) Environmental Protection Agency not assessed
for this requirement”
15{k)(7): Supervisory duties e

18(k}{15): Collateral duties

15{k){8): Provide assistance on payments
15(,}(B): Assign small business technical advisers
15{k}(11): Advise on in-sourcing

15(k){12}: Provide advice io chief acquisition officer and senior procurement
executive

15{k){13}: Provide training
15(k){14): Receive unsclicited proposals and forward them when appropriate

15{k}{17): Respond to nofification of an undue restriction on ability of small business
to compete

Legend: O
Soune: GA, | GAO-

ice of Smail and Dissdvantaged Business Utization
675

Note: The information we coliected {o make the determination for the director-related requirements
included survey respanses: fallow-up responses; and docurmentation such as policies, position
descriptions, organizational charls, and reports. If supporting documentation was hot available, we
mate the determination based solely on the ageney's survey response and/or follow-up with agency
officials. To obtain information for determinations on QSDBU functions, we surveyed OSDBU
directors at 24 agencies about cerlain OSDBU functions fisted in section 15{k} of the Small Business
Act. We also reviewed relevant policy documents. We followed up with ali 24 OSDBU offices to clasify
responses and obtain additional information in instances in which they indicated they did not perform
a section 15(k) requirement.

"We reviewed compliance with this requirement for 10 agencies {the Departments of Education,
Energy, Labor, State, Alr Force, Army, Navy, and Veterans Affairs; the National Aeronautics and
Space Administration; and the Social Security Administration),

*Far the purposes of this report, we only included the Disadvantaged Business Enterprise Program
responsibiiity for making our demoensirated compliance detarmination

Agency Response 15(k}{ 15}, collateral duties: According to an EPA official, the 08DBU
Relating to Area in Which director also oversees 2 EPA-wide programs: {1} the Disadvantaged
EPA Did Not Demonstrate Business Enterprise Program, which is designed to increase the use of
. N such businesses in procurements funded under EPA’s financial
Section 15(k) Compliance assistance agreements; and {2) the Asbestos and Small Business
Ombudsman Program, which advocates for small busingsses on
regulatory and environmental compliance issues. The official stated that
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ix XXI: Di C i with
Section 15(k), Environmental Protection
Agency

the intent of delegating these duties to the OSDBU was to increase cost
efficiencies and effectiveness because of the functional overlap (all smal!
business-related) and that sharing resources to accomplish these
complementary agendas made sense for the agency. The OSDBU
director provides administrative support to the procurement manager for
the Disadvantaged Business Enterprise Program. The Clean Air Act of
1990 requires the OSDBU, through the program ombudsman, to monitor
activities for the Asbestos and Smali Business Ombudsman Program.,’

1According to the Clean Air Act of 1990, the administrator shall direct the agency’s Office
of Small and Disadvantaged Business Utilization through the small business ombudsman
to monitor the Small Business Stationary Source Technical and Environmental
Gomptiance Assistance Program under this Clean Air Act section. The menitoring
activities include (1) rendering advisory opinions on the overall effectiveness of the
assistance program, difficulties encountered, and degree and severity of enforcement; (2)
periodic reporting to Congress on program compliance with requirements of the
Paperwork Reduction Act, Regulatory Flexibifity Act [5 U.S.C. 601 et seq ], and Equal
Access to Justice Act; {3) reviewing information to be issued by the program to ensure the
jayperson can understand the information; and (4) having the program serve as the
secretariat for the development and dissemination of such reports and advisory opinions.
42 U.S.C. § 7661f(d).
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Appendix XXIII: Demonstrated Compliance
with Section 15(k), General Services
Administration

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the General Services Administration demonstrated
compliance with all 12 of the 12 section 15(k) requirements within our
review {see table 24). For more information about our methodology, see
appendix |. For more information about each statutory provision, see
appendix 1l
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Appendix XX#i: Demonstrated Compliance
with Section 15(k), General Services
Adrainistration

Table 24: Demonstrated Compliance with Section 15(k) Requirements as of May 19, 2017, Generat Services Administration

156{k}{2): Compensation/seniority e
15{k)(3): Reporting requirement {head of agency or deputy head} Generat Services Administration not assessed
for this reguirement”
15(k}7). Supervisory duties ®
®

Té(k}{S) dentify and address bund!iné of cbntrav:t requwemer‘.t;w
15(k){B): Provide assistance on payments ®
15{k}{8): Assign small business technical advisers
158(k}{11): Advise on in-sourcing
15(k){12): Provide advice to chief acquisition officer and senfor procurement
executive

15¢k}{13): Provide training
15{k)(14): Receive unsolicited proposals and forward them when appropriate

15(k)(17): Respond to notification of an undue restriction on ability of smail business
to compete

Lagend OSDBY
Soures: GAO. [ GAD:

fice of Smal and Disadvantagsd Business Utikzaticn
575

Note: The information we coltected to make the determination for the director-related requirements
included survey responses: folfow-up responses; and documentation such as policies, position
descriptions, organizational charts, and reports. lf supporting documentation was not available, we
made the determination based solely on the agency's survey respanse and/or foliow-up with agency
officials. To obtain information for determinations on QSDBU functions, we surveyed OSDBU
directors at 24 agencies about certain QSDBU functions listed in section 15(k) of the Small Business
Act. We also reviewed relevant policy dosuments. We followed up with all 24 OSDBU offices to clarify
responses and obtain additional information in instances in which they indicated they did not perform
a section 18(k) requirement.

At the time of our review, the OSDBU director was an acting director and held a General Schedule
aosition (GS-18). However, the last permanent OSDBL! director was a pofitical appointee, and in a
written response, General Services Administration officials stated that the OSDBU director position is
a politically appointed, Senjor Executive Service (SES) position. A position description for the director
also indicates it is an SES-level position,

"We reviawed compliance with this requirament for 10 agencias (the Departrments of Education,
Energy, Labor, State, Air Force, Aimy, Navy, and Veterans Affairs; the National Aeronautics and
Space Administration; and the Social Security Administration).
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Appendix XXIV: Demonstrated Compliance
with Section 15(k), National Aeronautics and
Space Administration

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization {(OSDBU) at the National Aeronautics and Space
Administration (NASA) demonstrated compliance with 12 of the 13
section 15(k) requirements within our review (see table 25). NASA did not
demonstrate compliance with 1 requirement regarding respending to a
notification from a small business of an undue restriction on its ability to
compete. For more information about our methodology, see appendix 1.
For more information about each statutory provision, see appendix 11,

Table 25: Demonstrated Compliance with Section 15{(k} Requiremants as of May 19, 2017, National Asronautics and Space
Administration

irector experience

15(k)(2): Compensation/seniority

15(k}(3): Reporting requirement {(head of agency or deputy head)
15{k){7): Supervisory duties

15(k)(15): Collateral duties

199
dentify and address bundling of contract requirernents

15(k)(5)
15{k){B): Provide assistance on payments

156(k}{8}: Assign small business technical advisers

18{){(11): Advise on in~sourcing

15(k){12): Provide advice fo chief acquisition officer and senior procurement
executive

15{kj(13). Provide training

15(k}{14). Receive unsolicited propasals and forward them when appropriate

15(k)}{17): Respond to notification of an undue restriction on ability of small business ®
o compets

tegend: OSDBU = Office of Small and Disadvantaged Business Utiization

Source: GAQ. | GAO-17-675
Note: The information we collected to make the determination for the director-related requirements
included survey responses; follow-up respenses; and documentation such as policies, position
descriptions, organizational charts, and reports. if supporting documentation was not available, we
made the determination based solely on the agency's survey response andfor follow-up with agency
officials, To obtain information for determinations on OSDBU functions, we surveyed 0SDBU
diractors at 24 agencies about certain OSDBU functions listed in section 15(k) of the Smali Business
Act. We also reviewed relevant policy documents. We foflowed up with all 24 OSDBU effices to clarify
regponses and oblain additional information in instances in which they indicated they did not perform
a section 15(k) requirement,
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Appendix XXIV: D [
with Section 15(k), National Aeronautics and
Space Administration

Agency Response
Relating to Area in Which
NASA Did Not
Demonstrate Section 15(k)
Compliance

15(k}(17), respond to notification of an undue restriction on ability of
small business to compete: Officials at NASA stated that, on receiving
a notification of an unduly restrictive solicitation, the OSDBU would
respond by working directly with the appropriate contracting personnel at
the relevant NASA buying center. The OSDBU would notify the
contracting officer and ensure that the small business was aware of
resources, but it would not inform the agency advocate for competition
because the goal is to resolve issues at the lowest level. According to the
officials, NASA has a decentraiized structure consisting of 10 buying
centers, and it is rare for an undue restriction issue to require the
attention of the agency advocate for competition. Issues are generally
resolved at the buying center offices.
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Appendix XXV: Demonstrated Compliance
with Section 15(k), Office of Personnel
Management

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the Office of Personnel Management (OPM)
demonstrated compiiance with 9 of the 12 section 15(k}) requirements
within our review (see table 26). OPM did not demonstrate compliance
with 3 requirements regarding compensation/seniority of the OSDBU
director, assigning small business technical advisers, and responding to a
notification from a small business of an undue restriction on its ability to
compete. For more information about our methodology, see appendix |.
For more information about each statutory provision, see appendix Il.
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Appendix XXV: Demonstrated Compiiance with
Section 15{k), Office of Personne! Management

Table 26: Demonstrated Compliance with Section 15{(k) Requirements as of May 189, 2017, Office of Personnel Management

18{k}: Director experience
15(k}¥2): Campensation/seniarity

15(k){3): Reporting requirement (head of agency or deputy head) Office of Personnel Management not assessed
for this requirement’

15(Kk)}{7). Supervisory duties
: Collateral duties

Tg(k)(si dentify and address bundling of contract requiremevn‘t?‘

15(k)¥B): Provide assistance on payments €

15(k}(8): Assign small business technical advisers @
45(k¥11): Advise on in-sourcing ®

15(k){(12): Provide advice to chief acquisition officer and senior procurement ®

executive

$500(13). Provide training L]

15(k){14): Receive unsolicited proposals and forward them when appropriate ®

45{k)}{17): Respond to notification of an undue restriction on ability of small business [y

o compete

Legend: OSDEK = Offve of Small and Disadvaniaged Business Litlization

Source: GAG. | GAC-17-675
Nota: The infarmation we collected to make the determination for the director-related requirements
included survay responses; follow-up responses; and documentation such as policies, position
descriptions, organizational charts. and reports. If supporting documentation was not availabie, we
made the determination based sotely on the agency’'s survey response andfor folfow-up with agency
officiais. To obtain information for determinations on OSDBY funclions, we surveyed OSDBRU
direclors at 24 agencies about certain OSDBU functions fisted in section 15(k) of the Small Business
Act. We also reviewed relevant policy documents. We foliowsd up with ali 24 OSDBU offices to clarify
responses and obtain additional information in instances in which they indicated they did not perform
a section 18(k) requirement.
*We reviewed compliance with this requirernent for 10 agencies (the Depariments of Education,
Energy, Labor, State, Air Force, Army, Navy, and Veterans Affairs; the hational Aeronautics and
Space Administration; and the Soclal Security Administration).

Agency Response 15{k}{2), compensation/seniority: According to the survey response,
Relating to Areas in Which the OSDBU director is a General Schedule position (GS-15 level), and
OPM Did Not Demonstrate the senior procurement executive is a Senior Executive Service position.
. . The survey also stated that OPM does not have a chief acquisition officer.
Section 15(k) Compliance
18{k}{8}, assign small business technical advisers: An agency official
stated that the O5DBU has hired one staff member who is technically
gualified to work with the procurement center representative. The
employee also does market research and helps with outreach events of
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A dix XXV: D o with
Section 15(k}, Office of Personnet Management

the OSDBU, and in general mirrors the director’s work. The official told us
the staff member spends about 50 percent of her time working with the
procurement center representative. The official also said the OPM
OSDBU is small, and the director handles many tasks himself or may
refer them to other refevant individuals.

15(k){17), respond to notification of an undue restriction on ability of
small business to compete: The survey response indicated that the
OSDBU had not received a notification of an undue restriction in the past
3 years. In a follow-up response, an agency official indicated that the
director would take most of the steps specified in the notification
requirement, but would only inform the agency’s advocate for competition
if the situation could not be resolved between contracting, the
procurement center representative, and the OSDBU director. According
to the official, the agency has created a draft standard operating
procedure that wili address the issue of communicating to the agency
advocate for competition. However, the official also added that the draft
review process is lengthy. The review process had not been completed
as of May 19, 2017.
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Appendix XXVI. Demonstrated Compliance
with Section 15(k), Social Security
Administration

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU; at the Social Security Administration (SSA)
demonstrated compliance with 7 of the 13 section 15(k) requirements
within our review (see table 27). SSA did not demonstrate compliance
with 6 requirements regarding compensation/seniority of the OSDBU
director, reporting to the head or deputy head of the agency, collateral
duties of the director, providing assistance on payments, assigning small
business technical advisers, and providing advice on the conversion of
activities from performance by a smail business to performance by a
federal employee {in-sourcing). For more information about our
methodology, see appendix |. For more information about each statutory
provision, see appendix Ii.
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i XXV D d &
with Section 15{k}, Social Security
Administration

Tabie 27: Demonstrated Compiiance with Section 15{k) Requirements as of May 19, 2017, Social Security Administration

5() requirements
“{5(k): Director experience
15(k)(2): Compensation/seniority ®
15{k}(3): Reparting requirement (head of agency or deputy head) ®
15(k){7): Supervisory duties @
15(k){15): Collateral duties

15(k}{8): Provide assistance on payments ®

15(k}{8): Assign smali busingss technical advisers @

15(k)(11): Advise on in-sourcing ®

15(k){(12): Provide advice to chief acquisition officer and sanior procurement
exacutive

16{k){13}): Provide training
15(k){14): Receive unsoficited proposals and forward them when appropriate

¢ @ B @

15{k){17): Respond to notification of an undue restriction on ability of small business
to compete

tegend: OSOBL = Office of Smail and Disadvantaged Business Uliization
Sourcs: GAT. { GAC17-878

Note: The information we collected 1o make the determination for the director-related requirements
inciuded survey responses; follow-up responses; and documentation such as policies, position
descriptions, organizationat charls, and reports, If supporting documentation was not available, we
made the determination based solely on the agency’s survey response and/or follow-up with agency
officials. To obtain information for determinations on QSDBU funcions, we surveyed OSDBU
directors at 24 agencies about cerlain OSDBU functions listed in section 15(k) of the Smali Business
Act. We alsa reviewed refevant policy documents. We followed up with all 24 QSDBU offices to clariy
responses and obtain additional information in instances in which they indicated they did not perform
a section 15(k) reguirement.

Agency Response 15(k}{2), compensation/seniority: SSA officials explained that SSA’s
Relating to Areas in Which acquisition office is relatively small and they could not justify the OSDBU

B director hoiding a Senior Executive Service (SES) position. They said that
SSA.Dld Not Demon;trate they believe thge OSDBU director is compeniated)apppropriateiy gt level 15
Section 15(k) Compliance of the Generai Schedule given the responsibilities associated with a small
procurement agency.

15(k)(3), reporting requirement (head of agency or deputy head):
According to SSA officials, the OSDBU director reports to the Office of the
Commissioner on small business matters, but the chief of staff signs the
performance appraisals of the director. In the past, the director’s
performance appraisals had been completed by the agency's deputy
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P XXVE: D [%
with Section 15(k}, Social Security
Administration

commissioner. However, as of May 10, 2017, the SSA commissioner
position remained vacant and the deputy director filled the role of acting
commissioner; thus, the responsibilities for appraising the OSDBU
director remain delegated to the chief of staff.

15(k){15), coliateral duties: The OSDBU director is also the agency
coordinator for the Electronic Subcontracting Reporting System, which
collects information on subcontracts for use by the OSDBU and
acquisition personnel, The agency officials added that the director does
not spend a significant amount of time in this rote.

15(k){6), provide assistance on payments: Agency officials said that
the director would provide some limited assistance to small businesses
seeking help with payment issues, usually by referring the business to the
contracting office. The officials said that the OSDBU does not have formal
procedures for providing payment assistance, and in cases in which a
smail business sought payment assistance from a prime contractor, the
OSDBU generally would not get involved.

15(k)(8), assign small business technical advisers: SSA officials noted
that the agency has only one acquisition office; therefore, the OSDBU
director did not assign technical advisers and the requirement did not
make sense in the agency context. However, SSA has a specialist for
small and disadvantaged business utilization, who is managed by another
executive. Officials said that the specialist is a well-guailified, technically
trained, full-time employee and has a principat duty to assist the
procurement center representative, but is not assigned by the OSDBU.

15(k)(11), advise on in-sourcing: According to SSA officials, the
OSDBU is not generally involved in providing advice on a decision to
convert an activity performed by a small business to an activity performed
by a federal employee, aithough the budget office could contact the
0SDBU for input on an informat basis. The budget office is responsible
for preparing an analysis of proposed in-sourcing.
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Appendix XXVII: Demonstrated Compliance
with Section 15(k), U.S. Agency for
International Development

We reviewed policy documents and survey and interview responses and
determined that the Office of Small and Disadvantaged Business
Utilization (OSDBU) at the U.S, Agency for International Development
(USAID) demonstrated compliance with 10 of the 12 section 15(k)
requirements within our review (see table 28}, USAID did not demonstrate
compliance with 2 requirements regarding coliateral duties of the OSDBU
director and responding to a notification from a small business of an
undue restriction on its ability to compete. For more information about our
methodology, see appendix |. For more information about each statutory
provision, see appendix l.
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XXViE: D G
with Section 15(k}, U.S. Agency for
intornational Development

Table 28: Demonstrated Compliance with Section 15(k) Requirements as of May 19, 2017, U.S. Agency for International
Development

‘Section e
15(k}{2). Compensationfseniority
158(k}3): Reporting requirement (thead of agency er deputy head} USAID not assessed for this requirement”
15{k)}{7): Supervisory duties
15(k)(15). Collateral duties

150k)(5Y. icentify and address bundli
15(k)(8): Provide assistance on payments
15(k}(8): Assign small business technical advisers

ng of contract requirements

15(k){11): Advise on in-soureing

15(k){12}: Provide advice to chief acquisition officer and senior procurement
executive

18{k){13): Provide training
15(k){14}: Receive unsolicited proposals and forward them when appropriate

15{k}{17): Reapond to notification of an undue restriction on ability of small business ®
o compete

B B &6

i2f Ceveiopment

USAID = U, Agency for It

Legend: OSDEU = Office of Swalf and Oisadvantaged Businass Ul
Source: GAQ. | GAQ-17-875
Note: The information we collected to make the determination for the director-releted requirements
included survey respanses; follow-up responses; and documentation such as policies. posttion
descriptions, organizational charts, and reports. If supporting documentation was not available, we
made the detemination based sclely on the agency's survey response and/or follow-up with agency
officials. To obtain information for determinations on OSDBU functions, we surveyed OSDBU
direciors at 24 agencies about certain OSDBU functions isted in section 15(k} of the Small Business
Act. We also reviewed relevant policy documents, We followed up with ali 24 OSDBU offices to clarify
responses and obtain additional information in instances in which they indicated they did not perform
a section 18{(k) requiremani.
"We reviewed compiiance with this requirement for 10 agencies {the Departments of Education,
Energy, Labor, State. Air Force, Amy, Navy, and Veterans Affairs; the National Aeronautics and
Space Administration; and the Social Security Administration).
"The Smail Business Adrministration has not assigned a procurement center representative to USAID,
but would provide one on an ad-hoc basis when requested.

Agency Response 15(k){18), collateral duties: The OSDBU director oversees the Minority
Relating to Areas in Which  Servicing Institutions Program for USAID. The director typically spends
USAID Did Not less than 2-3 hours per week in this role, and another OSDBU staff

D te Secti 15(k member serves as the full-time coordinator for the program. USAID
emoqstra e Section 15(k) officials stated that this role was moved from the agency’s Office of
Compliance General Counsel to the OSDBU about 10 years ago. They said that
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with Section 15(k}, U.S, Agency for
Internationat Development

bringing the responsibility under the OSDBU made sense from an agency
perspective because the OSDBU assists disadvantaged businesses.

15{k){17}, respond to notification of an undue restriction on ability of
small business to compete: Agency officials stated that on receiving
such a natification, the director would contact the procurement officer
involved with the solicitation and ensure that the small business was
aware of available options to address the situation. The officials stated
that the director would not inform the agency’s advocate for competition.
They explained that discussing the issues with personnel directly invoived
with the solicitation was more effective than informing the advocate for
competition, In the future, the officials indicated that the OSDBU may take
steps to involve the agency advocate for competition in the process as
required in section 15(k){(17).
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Appendix XXVIlI: Comments from the

Department of Commerce

P
f ’:\5 UNITED STATES DEPARTMENT OF COMMERCE
K The Secretsry of Commerce

‘Washingtan, 0.C. 20230

July 25,2017

Mr, William B. Shear

Disector, Financial Markets and Community lnvestment Issucs
1.8, Government Accountability Office

441 G Street, NW

Washington, DC 20348

Dear Mr. Shear:

Thank you for the opportunity 1o review and comment on the Government Accountability
Office's draft report titled Small Business Confracting: Actions Needed io Demonstrate and
Better Review Compliance with Select Requirements for Small Business Advocates
(GAO-17-675).

©On behatf of the Department of Comnerce, { have enclosed our comments on the drafl
report. The report discusses fve Jations to address it with section 15 of
the Small Business Act. We agree with the report’s recommendations for sections 15(k)2) —
SES designation for the Director position, (k)(8) — Appointment of Smali Business Technical
Advisers, (k){11) - In-sourcing, and (k}{(17) — Unduly restrictive solicitations, The Department
has initiated appropriate corrective actions. However, the Department believes that we are in
compliance with sections I5(k)3) - bundiing - and provided additional information accordingly.

If you have any questions, please contact LaJuene Desmukes at (202) 482-1472.
Sincerely,

CL/ Wowr (\?0@4

‘Wilbur Ross

Enclosure
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Appendix XXVIil: Comments from the
Department of Commerce

Department of Comemeree’s Comments on
GAO Dmft Report titled Small Business Contracting: Actions Needed to Demonstrate and
Betier Review Compliance with Select Requirements for Small Business Advocates
{GAO-17-675)

The Department of Commerce has reviewed the draft report and we offer the following
comments for GAO’s consideration, Page numbers refer ta page numbets in the report unless
otherwise stated.

General Comments

The report on agencies’ small business contracting programs, ond in particular the review and
compliance responsibilities of the Office of Smalt and Disadvantaged Business Ulilization
(OSDBU), was very informative. We agree with the report’s diseussion that noncompliance
with section 15(k) requirements may limit the extent to which an OSDBU can advocate for smafl
businesses. Qverall, we found the report generatly well-informed and balanced.

Comments on Recommendatiuns
The Government Accountability Office {GAQ) made one recommendation to (he Department of
Commerce in the report.

s Recommendation: The Secretary of Commerce should comply with sections §5(k)(2),
(kY(5), (KYBY, (k31 1), and (k)X(17) or report to Congress on why the ageney has not complied,
including any statutory flexibifities or ions believed pri

Commerce Response: The Department of Commerce agrees with GAQ's recommendation
that we are not in compliance with sections 15(k)(2), (K)(8), (k){11), and (k)(12). Werre
taking appropriate corrective actions. We intend to move forward with plans to change the
position of the director for OSDBU from G8-15 to an SES position in FY 2018. The
OSDBU Director is in the process of appointing Small Business Technical Advisers (SBTA}
to burcaus in which SBA assigned PCRs. In addition, the Department is in the process of
updating the Comsmerce Acquisition Manual (CAM] to address procedures for in-sourcing
and unduly restrictive solicitations.

“The Depariment of Corameree does not agree with GAQ's recommendation that we are not
in compliance with seerions 15(k)(3),

«  (X)(5). Bundling - The Department has weli policy and n
place to identity, review, aud approve acquisitions valued over $150,000 that invotve
bundting of contract requirements prior to the issuance of any solicitation, The
contracting officer is required ta submit form CD-570, Smalt Business Set-Aside
Review, indicate on the form if the planned acquisition involves bundling, aud attach
supporting documentation and bundling anatysis, The CD-570 package is subjected
o a review and approval proeess, which includes the bureau small business speciatist,
PCR, OSDBU Director, and in eases of substantial bundiing, the Senior Procurement
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Appendix XXVill: Comments from the
Department of Commerce

Executive. When the CD-570 form does not tndicate a bundiing action, the SBS and
QOSDBU may investigate the possibility of bundling based on supporting
documentation submitted with the CD-570 (i.e., acquisition history) or based on
information other than that provided with the CD-570 package, and require the
conitacting officer to provide a bundfing analysis to support the acquisition to bundie
requirements, The Department has reported zero bundled actions in FPDS since

TY 2003
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Appendix XXIX: Comments from the
Department of Defense

OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 203913004

ACOWISITON,
SECHNOLOGY.
ANBLOGIFTCS

Mr. William Shear

Director, Financial Markets and Conununity Investment
U.S. Government Accauntability Office

441 G Strest, NW

Washington DC 20348

LR

Dear Mr. Shear,

‘This is the Department of Defense (Do)} response to the GAQ Draft Report
GAQ-17-675, “SMALL BUSINESS CONTRACTING: Actions Needed to Demonstrate and
Better Review Compliance with Select Requirements for Small Business Advocates,” dated June
26,2017 (GAO Code 100820).

The Dep ppreciates the opportunity to comment on the draft report. Attached is DoD's
iect repart. My point of contact is Ms, Janice Buffler who can be

proposed response o the sul
reached at Janise.}Lbuill mailanil and (571)372- 6333.

Sincerely,

mes J, Galvin

Acting Director, Office of
Small Business Programs

Lnclosure:
As stated
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Appendix XXiX: Comments from the
Department of Defense

GAD Draft Report Bated June 26, 2017
GAO-17-675 {(GAQ COUE 100820}

ISINESS CONTRACTING: ACTIONS NEEDED 70O DEMONSTRATE
R REVIEW COMPLIANCE WITH SELECT REQUIREMENTS FOR
SMALL BUSINESS ADVOCATES”

DEPARTMENT OF DEFENSE COMMENTS
TO THE GAO RECOMMENDATION

RECOMMENDATION 1: The GAO recommends that the Director of the Defense Logistics
Agency should corply with sectians 15(k)2), (k)}7), (k)1 1), and (k)(17) or report to Congress
on why the agency has not complied including seeking any statutory flesibilities or exceptions
believed appropriate.

DoD RESPONSE: Panially concur.

cetion 13(K)(2). Nefense Logistics Agency (LA} formally requested a
Senior Executive Service (SES} billet for the position of Director, DLA Gffice of Smalt
Business Programs via the fiscal year 2018/2019 executive resource atocation process
administered hy the (ffice of Personnel Management. Although this initial request was
not approved by the Offtee of the Secretary of Defense, Office of the Deputy Chisf
Management Officer, DLA will continue t submit requests 10 elevate the position ta the
SES level.

Nonceneur with section F3(k)(7) because the headguarters DLA OSBP Director
upervises all emp within the q1 LA OSBP. To clatify the other

each of which has a small business office. In cach small
business office, there is @ Director who supervises all of the small business professiosals
within that setivity. Therefore, DLA Is in compliance with section $5(kX7).

Concur with section 13{(k)(11}. LA QSBF has reviewed this statutory requirement with
the DLA i office i i ing decisions for the agency. Future
in-sourcing actions will be coondinated with DLA OSBPF as required.

Concur with section 15(k)(17). When notified by a small business of undue restrictions
on competition, DLA OSBP will forward a copy of the natification o the DLA
Competition Advocate as fequired,

RECOMMENDATION 2: The GAQ recommends that the Secretary of the Army shouid
comply with section {3{k}(8} or report ta Congress on why the ageney has not comptied,
including sceking any statstory flexibilities or pricns believed i

oD RESPONSE: Nonconcur,
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Department of Defensa

The Defense Federal isit Jati i ifically, DFARS 219.201(cK8&)
delegates the awhority 1o appoint small husiness technical advisors to the head of the coniracting
activity. Numerauis heads of contracting activity seross Do) appointed more than 700 small
business specialists, also referved fo as “small business professianals”, to perform the technical
adviser function, Therelore, the Armyy iy in compliance with section 15(k)(8).

RECOMMENDATION 3: The GAQ recommends that the Secretary of Defense should
comply with sections {3{k}35} and (kX8) or report to Congress on why the agency has not
complied, including seeking any statutory flexibilities or i i fate.

believed
Del> RESPONSE: Nonconeur.

At the fevel of the Office of the Secretary of Defense, DoD Office uf Small Business Programs,
there is no contracting or bundling to review or mitigate. The contracting and bundling oceurs in
acquisitions conducted at the Jower level DoD Components. Nevertheless, each vear, the Do)
(ffice of Small Business Programs identifies alt contracts marked as bundled across the entire
DaD), creates a summary bundling report, and submits the report to Congress through the Smal}
Business Administzation. The annaal report summarizes the many individual efforts across she
DoD to identify, mitigate, and monitor bundted contracts, Therctore, the DoD is in compliance
with section 1 3(k)(S).

The Defense Federal Acquisit lation Suppl ifically, DFARS 219.201{c)(8))
delegates the suthority 1o appoint small business technical advisors to the head of the contracting
activity. Numerous heads of confracting activity acress Dol? appointed mose than 700 smal}
business specialists, also referred 1o as “small business professionals”, to perform the technical
advisor function. Therefore, the DoD) is in compliance with section {5(k)}8).

RECOMMENDATION 4: The GAO recommends that the Secretary of the Navy should
comply with section 15(k}(8) ot report fo Congress on why the agency has not complied,
inchuding seeking any statutary flexibilities o ions believed appropri

DaD RESPONSE: Nouconeur,

The Defense Federal isiti i {specifically, DFARS 212.201(c}{8))
delegates the authority to appoint smal} business technical advisors to the head of the contracting
activity, Numerous heads of contracting activity across DoD appointed more than 700 small
business specialists, also referred to as “small business professionals™, w perform the technical
advisor function. Therefore, the Navy is in compliance with section 13(k}(8)-
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Appendix XXX: Comments from the
Department of Education

UNITED STATES DEPARTMENT OF ELU
GFFRCE OF THE DEFUTY SECRETARY

CATION

July 25, 2017

Mr, William B. Shear
Director, Finaneial Markets

And Community Investment Issues
Government Accountability Office
Washinglon, DC 20350

Dear Mr. Shear:

1 am writing in response to the tons made in the G E. bility Office
{GAQ) draft report, “Small Business Contracting: Actions Needed to Demonstrate and Better
Review Compli with Seject Requi for Sall Business Advocates,” GAO-17-675.
“This report has two recemmendations for the Seeretary of the U.S, Department of Education
{Department), one regarding Section 13(k)(3) of the Smail Business Act {15US.CA §6443and
a second regarding Section 15(k)(11) of that same Act, We appreciute the opporiunity 1o
comment on {he diail report and Us recommendations,

Recommendations:

The Secretary of Education shuld vomply with sections 15(ji3) and (k)¢11) or report to
Congress on why the agency kas nnt complied, including seeking any statwtory flexibitities or
exception belleved appropriaie,

Seetion 15(K}3): Section 15(k)(3) of the Smad} Business Act (15 US.C.A. § 644) provides in
relevant part that the Divector of the Office fos Small and Disadvantaged Business Utifization
(OSDBUS “shall be responsible onty to {including with respect to performance appraisals), and
seport directly and exclusively to, the head of such agency or to the deputy of such head.”

As GAQ reporied, the Department's former Deputy Secretary delegated the responsibility of the
performance appeaisal of the OSDBU Ditector to the Senior Policy Advisar in the Office of the
Deputy Secretary {ODS). Please note that in the Department, pesfornance appraisals are done at
two levels: {1) the initial appraisal, and (2) the approval by a higher level offitial. In the case of
the OSDBU Director, the Deputy Secretary the second fevel of approval, and he cavefully
reviewed and could modify the first level app . In addition, the Depactiment’s OSDBU
Director typically meets with the Deputy Secretary on a monthly basis and provides upcates on
small business activities. Since the change in sdminisiration in January of 2017, the position of
Deputy Secretary at the Departarent has been vacast; the Senior Policy Advisor in ODS has been
performing the duties and functions of the Deputy Secretary, including the functions delegated 1o
him wnder section 1S(K)(3) of the Small Business Act. As such, we do not believe the
Departraent is out of comphiance with Section 15(k)X3) of the Small Business Act.

460 MARYLAND AV
s g
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Section 15(k){113: Section 13(X(11) of the Small Business Act (15 U8 § 6443 (SBAY
provides in full that the Director of OSDIBU “shail review and advise such agency on any
decision to convert an activity performed by 2 smatl business concern to an activity performed
by a Federal employee.™

Due to fimited OSDBU resources, the ihility to review for “i ng” wasg delegated to
the Office of Contract Operations in the Dep'u-tmuu s Office of the Chief Financial Officen.
Given i d budget it the Dey will evaluate the appropriate oflice and

how best t implement Section 15(ky(11) of’ lht SBA in tight of the sctivities thai are part of the
Department’s overall mission

Thank you for the opportunity to provide these comments.
Sincerely,
TR
Joseph C, Conaty

Delegated the Duties and Functions
of the Deputy Secretary
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Appendix XXXI: Comments from the
Department of Energy

Department of Energy
Washington, DG 20588

July 28,2017

Mr. William: B. Shear

Director

Financial Merkets and Community Investment
U.8. Govemment Accountability Office

441 G Streer, NJW.

Washington, DC 20548

Dear Mr. Shear:

Thank you for providing a draft copy of the Government Accountability Office (GAO}
report Smail Business Contracting: Actions Nesded to Demonstrate and Better Review
Compliance with Select Requirements for Small Business Advocates (GAO-17-673). We
reviewed the draf} report and provided our response to GAQ’s recomumendations in the
encloswre titled “Response to Report Recomrmendations.”

Overall efforts since January 2017 to move the Office of Small and Disadvantaged
Business Utilization {OSDBU) into compliance with Section 15(k} of the Small Business
Act have been suecessful, Cornpliance as outkined in the enclosed “Response to

K jans” should be achigvable hefore the end of FY 2017,

1f you have any questions, please contact me, Christy Jackiewicz, at (202) 586-4620.
Sincerely,
7 S
Christy Jackiewicz
Acting Director
Department of Energy Office of $mall and

Disadvantaged Dusinass Utilization

Lnclosure

@ [ TIN—
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to Report

GAQ Recommendation: The Secretary of Energy showld comply with sections IS(k)(3),
(ki(3), and (kj¢i7} or repart fo Congress on why ihe agency has not complied, including
seeking any statutory, or believed approprin

Management Respeonse: Convur.

“The Offics of Smalf and Disadvantaaed Business Utilization (OSDBU) will take the
following netion to chsire compliance with section 15(k)(3):

»  The OSDBU Director’s performance appraisals will be completed by the
Sectetary of Energy or Deputy Sectetary of Tnergy.

The QSDBU will take the following action to ensure compliance with section 15(k)(

»  The OSDBU will appoint at least one Smalf Business Technical Advisors for cach
Business Line (3 total)

4. Management and Operations
b, Science and Energy
€. Natjonai Nuclear Security Administration

The OSDBL will take the following action to ensure compliance with section 15(ky(17):

o The OSDBU will complete a data call to DOE's Small Business Program

gevs 1o dewrmine if there have been any undue restrictions on smatl

1f the findings indicatc that small businesses have endured any undue
ons, the OSIALL will take action to remedy the situation,

The estimated closure date of the actions Histed ahove is September 30, 2017
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Appendix XXXIl: Comments from the
Department of the Interior

United States Department of the Interior

OFFICE OF 11 CRETARY
Washinguon, DC 20240

L 28

Mr, William {3, Shear

Director, Financial Markets and
Coramunity invesiment Issues

U.8. Government Accountabitity Office

441 G Street, NW

Washington, DC 20348

Dcar Mr. Shear:

Theauk you for providing the Depariment of the Interior {Departmient) the opportunity to review
and comiment on the draft Govemment Accountability Office (GAQ) report entitled, Smat/
Business Contracting: Actions Needed 10 Demonstrate and Better Review Compliance with
Select Requirements for Small Business Advocates (GAD-17-675), We appreciate GAO's
review of it with selecred requf of the Smali Business Act.

The Department conews with the recommendation 1 comply with sections 15(k)(11) and
15(k)(17) of the Small Business Act or report to Congress on why the agency has noi complied,
including sceking any statutory Nexibilities or exceptions believed appropriate.

For section 15(k)( 1) of the Smalt Business Act, the Department’s Qffice of Small and
Disadvamtaged Business Units (OSDBU) will implement procedures ta involve the OSOBU
Dircctor in insourcing decisions that affect snxll business concerns. For section 15(k}(17) of the
Act, OSDBU will & P for Jing to notifications of undue ictions on
the ability of small businesses to compete,

1f you have any quistions or require additional information, please contact Chris Bell at (202)
208-3458 or Christopher_Beli@ios.dol.goy.

Sincerely,
H
A
Amy Hotby

Acting Assistant Secretary
Poliey, Management and Budget

S Lk \\,,

L3
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Appendix XXXIII: Comments from the
Department of Labor

1.8, Department of Labor Office of the Assistant Secretary
for Adminlstratian and Meragement 5 )
Washington, 0.6, 20240 g
S5
JuL 13 ;i

Mr, William B. Shear

Director, Financial Markets and Communrity Investment
Government Accountability Office

441 G Street, NW

Washington, D.C. 20548

Dear M. Shear:

Thank you far the cpportunity to review and comment on draft report GAQ-17-675 Snrall
Business Contracting: Actions Needed fo Demonsirate and Beuer Review Compliance with
Select Requirements for Small Business Ad We the G

Accountability Office’s (GAO) efforts und insights,

Recommendation: The Secretary of Labor showld comply with sections 13(k}(2) and (k)(15} or
report to Congress on why the agency has not complied, including seeking any statutary
[lexibilities or exceptions believed appropriate.

DOL Response: The Department neither agrees nor disagrees with the recommendation. As
currenily structured, our small business program has had eight consecutive years of *A* mtingv
on its small business scorecard - a clear demonstration of sustained success. This is due in part
Lo the ongoing support from Departmental l:ndcrshlp and pmgram agencies for the smal
business program. However, the Dep is ing its i with the
relevant statutes.

Sheuld you have any questions regarding the Depnﬂmmt 's response, plem: have your stafl’
contact Car! Cammpbeli, Chief Procurement Officer, at

Bincerely,

Acting Assiglant Secretary for
Admisisteation and Munagement
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Appendix XXXIV: Comments from the
Department of State

United States Department of State

Comptroller
2 Washington, DC 20520

Charles M. Johnson, Jr.

Managing Director

International Affairs and Trade

Government Accountability Office

441 G Street, NJW.

Washington, D.C. 20548-0001

JUL 21 2017

Dear Mr. Johnson:

We appreciate the opportunity to review your draft report,
“SMALL BUSINESS CONTRACTING: Actions Needed to Demonstrate and
Better Review Compliance with Sefect Requirement for Small Business
Advocates” GAO Job Code 100820,

The enclosed Department of State comments are provided for incorporation
with this letter as an appendix to the finaf report.

If you have any questions concerning this response, please contact
Rich Vinncombe, Deputy Director, Office of Small and Disadvantaged Business
Utilization, Bureau of Administration at (703) 875-7491.

Sincerely,

Christopher H. Flaggs

Enclosure:
As stated

cc: GAQ - William B, Shear
OSDBU-George L. Price
State/OIG - Norman Brown
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Appendix XXXIV: Comments from the Department of State

Department of State Coroments on GAO Draft Report

SMALL BUSINESS CONTRACTING; Activns Needed to
emonstrate and Better Review Complian ith Sefect

Requirements for Small Business Advocates
{GA0O-17-675, GAO Code 160826)

“Thank you for the opportunity to comment on your draft report entitled
“Small Business Contracting: Actions Needed to Demonstrate and Better Review
Compliance with Select Requirements for Small Business Advocates”. The report
includes two recommendations for the Department of State. The Department
respectfully non-concurs with one of these recommendations and concurs with the
other that s us i maintaining a srong smatt business program,

First, 1.8, Government Accountability (GAQ) recommends Lhat the
Departmeni take additional steps to camply with Section 15(k) (R), which requires
that the ol¥icer or cmployee in the position of the Office of Small and
Disadvantaged Business Utilization (OSDBU) Director must assign a small
business techmical adviser (o each office where the Small Business Administraiion

{SBA) has assigned a P Center Repr ive {PFCR). The technical
adviser:
1. Must be a full-ime emplovee of the procuring aetivity and must be well

qualificd, technically trained and familiar with the supplics or scrvices
purchased at the activity; and

o

Their principal duty syust be to assist the SBA PCR in the PCRs duties

and functions rated to seetion 8 and 13 of the Small Business Act (15
U.S.C. § 637, 644),

“Fhe Department non-concurs with this reconnmendation and asserts that it is
currently in compliance. As noted during the Agency interview, the U.S. Small
Business Adwministration has assigned the Department of State a single PCR at the
Department level. Likewise, the Department assigns small business technical
advisors at the Depsrtment level, Staffing cach of the Department’s 46 Bureaus
with a full time qualificd small business technical advisor is impractical, inefficient
ancd unnceessary at this time.
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Secondly, GAO recommends that the Departrient take additional steps to
comply with Section 15(k)X17), which requires that when notified by a small
business prior fo the award of a contract that the small business believes that a
solicitation, request for proposal, or request for quotation unduly restricts the
ability of the small business to compete, the officer or employee in the position of
the OSDBU Director must:

1. Submit the notice of the small business to the contracting officer, and if
necessary, recommend ways in which the solicitation, request for
proposal, or request for quotation may be altered to increase the
opportunity for competition,

8}

Inform the agency’s Advocate for Competition; and,

w

Ensure that the small business is aware of other resourees and processes
available to address unduly restrictive provisions in a solicitation, request
for proposal, or request for quotation, even if the resources and processes
are provided by the agency, SBA, the GAO, or a procurcment technical
assistance program.

The Department agrees with this recommendation. As noted during the
Agency interview, claims of undue restriction are rare and the Department’s
OSDRU has successfully resolved the claims at the Contracting Offiecr’s level.
However, OSDBU will affirm internal policy to refer all claims, regardless of their
resolution at a lower level, to the Competition Advocate.

In conclusion, the Department thanks the GAO for this constructive audit
and will promptly implement the agreed recommendations.
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Appendix XXXV: Comments from the Small
Business Administration

1.5, SMALL BUSINESS ADMINISTRATION
WaSHINGTON, D.C, 20418

July 35,2007

Me. Witliam §. Shear

Director

Financial Markets and Community Investment
U. 5. Government Accountability Office
Washington, 0. C. 20948

Dear Mr. $hear:

‘Thank you for providing the U. S. Smali Business Administration (SBA} with a copy of the
Government Accountabitity Office {GAQ} draft report titled “Smaif Business Contracting:
Actions Needed to Demanstrate and Better Review Compliance with Select Requirements for
Smalf Business Advocstes”. The draft report analyzes the compliance of the participating
agencies with section 15(k) of the Smail Business Act and examines the SBPAC review
process results. SBA agrees with the recommendation to SB4 and has already begun to
implement the recommendation for FY2017.

On page 32, GAQ states "As SBA continues to enhance the SBPAC peer review process, the
SBA Administrator in her capacity as head of SSPAC should inciude more detailed guidelines
than those used far the current process to facifitate a more in-depth review of agencies’
complisnge with section 15{k} requirements.” SBA has initiated action to enkance the SBPAC
peer review process. Working with feadbiack from ather Agencies, SBA i3 currently developing
mare detailed guidelines. The guidelines io d P provide more objective
(“eomplyfnan-comply” for example} criteria for the 21 current section 15{k) requirements
and facilitate 2 more in-depth review of agency compliznce. in addition to providing more
detail the 21 section criteria will increase from 10% to 20% of each agency's finai
goaling score. The imore detailed guidelings and the increased importance ta the Agency's
goaling scare wifl be implemaented for the ¥ 2017 peer review.

Thank you for the oppartunity to comment on this repart and for taking our views inta
consideration

Sincerely, N

. .
Sabnl A s
“Robb N. Wong
Associate Administrater;
Office of Government Contracting and Business Development
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Appendix XXXVI: Comments from the
Department of Veterans Affairs

DEPARTMENT OF VETERANS AFFAIRS
WASHINGTON DC 20420

July 24, 2017

M. Witliam B. Shear
Director, Financial Markets
and Community investment
U.S. Government Accountability Office
441 G Street, NW
Washington, DC 20548

Dear Mr, Shear.

The Depariment of Veterans Afiairs (VA) has reviewed the Government
Accountabilily Office’s (GAQ) draft report, “SMALL BUSINESS CONTRACTING:
Actions Needed to Demonstrate and Better Review Compliance with Select

QUi for Smali i ”(GAO-17-675).

The enclosure sets forth the actions to be taken to address the GAQ draft report
recommendation.

VA appreciates the opportunity to comment on your draft report.
Sincerely,
Gina §. Farrisee
Deputy Chief of Staff

Enclosure
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Appendix XXXVi: Comments from the
Department of Veterans Affairs

Enclosure
Depariment of Veterans Affairs (VA) Comments to
Govemment Accountability Office (GAQO} Drait Report
“SMALL BUSINESS CONTRACTING: Actions Needed fo Demonstrate and Better
Review Compli with Seiect Req for Smaif i "
(GAD-17-675)

GAO Rocommendation: To address noncompliance with section 15(k} the Smalt
Act, as ded, GAO

Recommendation 1{a}; The Secretary of Veterans Aftairs shoutd comply with
section 15{k}(3} or report to Congress on why the agency haa not complied,
inciuding seeking any statutary ibilities or pti i appropriate.

VA Comment: Concur in principie. The Department of Veterans Affairs (VA) is
compiiant and no further action is needed, but VA will notify Congress as the
Government Accountability Office (GAD) recommends. GAQ finds VA did not
demonstrate compliance with the required reporting relationship for the Director, Office
of Small and Disadvantaged Business Utitization {OSDBU). Noting that the statute
specifies the Director shall report exclusively to the Secretary or Daputy Secretary,
“including with respect to performance appraisals,” GAQO construed this requirement as.
requiring the Secretary or Deputy Secretary sign the Director’s perfermance appraisal.
Because VA's Chiet of Staff signs the Director's performance appraisal, GAQ found VA
deficient on this element.

VA’s performance appraisat process for the Director, OSDBU, properly provides for
separation of duties among ths Rating Official {the Chief of Staff), the Reviewing Official
{the Deputy Secretary), and ihe Appainting Authority (the Secretary). These rales are
required by title 5, United States Code, sections 4311-15; title 5, Code of Federal
Regutations, subpart 430.3; and part V of VA Handbook 502772, Performance Appraisal
System. The Chief of Staff prepares and signs an initial summary rating and
performance appraisal based an specific performance elements, subject to review by
the Deputy Secretary and the Secretary. Removing the Chief of Staff from this process
would require merging some of these duties into the sarme persen and eliminating the
independent reviews mandated by faw and regutation.

The Dirgctor, OSDBU, is fully and directly accountable to the Secretary and Deputy
Secratary “with respect to performance appraisals,” as section 15(k}(3) directs. The
Chief of Staff's rofe in inifiating this process does niot aiter that accountability,
particularly in light of the Chief of Staff's own direct reporting relationships to the
Secratary and Deputy Secretary. Moreover, the annual summary rating assigned by the
Socretary is the official rating. In response (o the recommendation for section 15(k}3),
VA will not implement changes as GAQ envisions them but will instead report to the
Congress the reasons far this arrangernent. VA wil not characterize its policy as non-
compliant, The target completion date for this action is Septamber 20, 2017.
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Department of Veterans Affairs

Enclosure
Department of Veterans Affairs {VA) Commants o
Government Accountability Office (GAQ) Draft Report
“SMALL BUSINESS CONTRACTING: Actions Needed te Demonstrate and Betfer
Review Compli with Select Requil for Small v
{GAO-17-675)

Recommendation 1(b); The Secretary of Veterans Affairs shouid comply with
section 15{k}{B} or report to Congress on why the agency has not compiled,
including seeking any statutory ibi or believed approp

VA Comment: Concur in principle. VA acknowledges the value of a knowledgeable
on-site technical advisar at a contracting activity able to collabarate with the Smal
Business Administration’s Procuremnent Center Representative (PCR), whers one has
been assignad. Ta the extent that employee addresses matters within OSDBU subject
matter responsibility, it is essentiat for OSDBU fo provide guidance and direction to
ensure consistengy.

In interviews with GAQ, OSDBU nated the snomalous fequirement {o select an
employes af the contracting activity and direct that the employae expend bis or her
principat efforts to assist the PCR. For OSDBU fo select an employee and direct that
person's principal work efforts, while that person nominally remains accountable o and
on the payrolf of the contracting activity, raquires an unusual degree of “matrixed”
reporting relationships not often found in any workplace. Successfulimplementation will
require a high degree of collaboration with the contracting activity’s leadership to ensure
the employee retains access to the infermation he or she will need to assist the PCR.

OSDBU will seek to coliabarate with the cognizant contracting activities through VA's
Senior Pracurement Councit, and develop a clear written understanding of roles and
responsibilities in a memorandum of understanding. The target completion date for this
memorandum is September 30, 2017, to enable execution of these responsibilities in
fiscal year 2018,

Recommendation t{ci: The Secretary of Veterans Affairs should comply with
saction 15(k}{11} or report to Congress on why the agency has not complied,
including seeking any statutory ibilities or pii ppropri

VA Comment: Concur. GAO notes OSDBU has drafted language for its Procurement
Review Policy to this end.

The target completion date for this action is September 30, 2017, to enable execution of
the revised Procurement Review Policy in fiscal yaar 2018.
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Appendix XXXVII: Comments from the
Environmental Protection Agency

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, 0.C, 20460

JulL 24 2017

William B. Shear

Director

Financial Markets and Community §
118, Government Accountability OFF
Washington, DU 20548

stment fssues

Dear Mr. Shear:

The U.S Environmentat Protection Ageney (EPA) appreciates the opponimity to revies and comment
on the General Accountability Office {GAQ) draR report entitled, Smaill Business Contracting: Ac
Neaded to Demonstrate and Reier Review Compliance with Select Requirements for Small Business
Advocates (GAO-17-673). In the drafl repon. GAO concludes that the EPA complies with 11 of the
12 GAQ-reviewed statutory requirements goveming the EPA's Office of Smait and Disadvantagei
Business Utilization {OSDBLY,

The EPA agrees with GAG's finding af compliance with the t requiverents of Sections 15¢k} of the
Small Business Act. As explained below, however, GADs finding that LPA did not demonstrate
compliance with Section 15(k)(15) mischarasterizes the role of the EPA’s OSDBU Director with
respeet to the EPAwide Asbestos and Small Businoss Ombudsman (ASBO) Program. This leter
clarifies tht rale. [t also reitorates the specific organizational atignment of the EPA's Disadvantaged
ierrise (DBE)Y Program. which GAO should consider in its analysis of the Section
LSEK3(15) requinement.

GAQ's Finding

Section 15(k} 15} expressty provides that the Dircctor of OSDBU “shall carry out exclusively the
duties enumerated i this Act, and shall, while the Director, not hold any other title, position, ot
responsibility. except as nevessary to carry out responsibifities under this subsection.” [Emphasis
added ]

GAO ssue with the EPA™s compliance with this provisfon because the OSDBU Director
oversees the ASRO and DE With respeet w the ASBO program, GAO points out that the
Clean Air Act of 1990 requires the OSDBU Birector 10 be the umbudsman for the ASBO program.
According to GAQL the Clean Alr Act requirement that the Director of OSDBU hold a position cwside
of the responsibilities under Section $3(k) is inconsistent with Section 15(k}15).

tnterser Adians (URLY » Hp dwaw epagoy

o 30% Fos
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XXXVil: © from the Envi
Protection Agency

With respect to the DBE Program, GAD acknowledyes ihat the program is designed to ingrease the

itization of smalf disad ed and d busi in funded under the
:PA’s Financial asst fr also highlights some of the efficiencics and benefits the EPA
has identified in connection with the organization 6! these complementary programs within a single
overarching oifice. GAQ did not, however, address the relevant operationat framework for carrying
out the DBE responsibilities through the BPA’s GSDBLL That consideration is relevant 1o assessing
whether the OSDBU Director hokds other titles or positions, or performs other work in a manner that is
inconsistent with Section 15(K)(15).

GAG’s representation that the Clean Air Act of 1990 requires the EPA’s OSDRU Director to serve as
the Smal} Business Ombudsman incorreetly characterizes the refevant statutory provisions and their
implementation in the alignment of the ASBO function within OSDBU. Significantly. Section

15(k}(13), does not explicitly preciode an OSDBU from housing other programs or functions. Rather,
by its expressed rerms. it only specificaily prohihits the OSDBU Director from holding other titles or
positions, or performing other work.

The 1990 Clean Air Act Amendmients, Section S07(d). require that the state smalf business stationary
source techateal and envivonmental complisnce assistance program be monitored “through™ the EPA
Smalf Business Ombudsaran aof the DSDBU Director. Specificatly, Section S07(d1 provides:

{dy Monitoring - The Admirdstrator shall direct the Ageney's Offies of Small and Disadvantaged
Business Uiitization tirough the Smalt Business Cmbudsman 1o monitor the sinall business
stationary source technical and enviromnenial compliance assistance program under this section.
The Ombudsman shatl

{1) render advisory opinions on the overall effectiveness of the Small Business Stationary
Source Technica! and Environmental Compliance ance Program, difficulties
eacountercd, and degree and severity of enforcement;

{2) make periadie reports to the Congress an the compliance of the Smali Business Siationary
Soutee Technical and Environmental Compliance Assistance Program with the

i of the Paperwork fon Act. the Regulatory Flexibitity Act [S US.C.
§ 601 et seq ], and the Equal Access to Justice Act:

(3} review information 10 be issued by the Small Business Stationary Source Technical and
Environmenal Compliance Assistance Program for small husiness stationary sources o
enstee that the information is understandable by the ayperson: and

{4) have the Small Business Stationary Svurce Technicat and Environmental Compliance
Assistatiee Progran serve as the fat for the P aml di ination of such
reports and advisory opinions.

In implementing that provision, the EPA appointed an official other than the OSDBU Dircctor w serve
as the EPA’s Smalt Business Ombudsman, That oftieial is cha with responsibitity for
admististering the state small business stativnary source technical and environmentat complisnoe

nue program. Also i accordance with the statutery provisions, that official operates through the
OSDBLL As 3 resalt, although GAO indicares that far purposes of the reper it did pot consiser
ASBOY faction as a deiermining fuctor in i1s assessmenl. the report should be revised to correctly
incicate that while the ASBE) function is housed in the EPA's Office of Smail and Disadvantaged
Business, the OSDBL Director does not hokd the EPA's Small Business Ombudsovan position,

2
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Protection Agency

fti
Dircetor does not directly mana
purview ot a separale dedica
ithin C A (u\()pmnl\:m\m the drat report, the 1

o potewartiy that, Hke the organ
ge the DBE program. fnstead, the DBE program tal
DBE program manager, who repons ta and is supery
PA has duu—mm«.d that locating
and cost ¢t v and

that the programs serve. Simikar to the small
prograns mhumv.d under the Smal) Busincss Act. the DBE program secks 1o expand the

of small { and w g inp ubtimaiely funded
with EPA dollars. Irx fact, the DB( enabling statutes expressty mcomm.\u by reference the small
business eligibility requirements of the Small Business Act.

aal framework for the ASBQO function, the OSDBU
iy within the

Accordingly. the DRE program is stategically hu“m] within (hc EPA’s OSDBU to betier achieve the
common goats of the programs to expand for stalt busi whether the
opportunitics are on the prime or sabeentracting h.\\.l; or whether they are for procurernents under
financial assistane: cements funded with EPA extrannwal doltars. The program also is
approprigtely structured so that the QSDRLI I)muor does A0t serve as the DBE Program manager of
dirgetty carryont the day DB in of Seetion
TSRS

The EPA remains committed to championing the interests of smal} businesses and appreciates the
i and professionatism of the GAD team in conducting this important review. Again. the

64-6771.

contact me at 202

Sincerely.

/\40(”&2}‘

Denise Benjumin Sirons, Director
Office of Small and Disadvantaged
Buxiness Utitization

Mike Flynn, Acting Deputy Administrator
Ryan fackson, Chief of Stafl

John Reeder, Deputy Chief of Stafl’

EPA GAO Liaison Team
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Appendix XXXVIII: Comments from the
National Aeronautics and Space
Administration

Nationaj Acronatics and Space Administration

Hsadquarters
Washington, DG 20546-0001

July 24,2017

Reioamet Office Small Business Programs

Mr. William B, Shear

Director

Financial Markets and Comniunity Investment Issues
United States Government Accountability Office
Washingtop, DC 20548

~ Dear Mr. Shear:

The Natiopat ics and Space inistration (NASA) appreciates the

to review and cominent on the Government Accountability Office {GAQ) draft report
entitled, “Small Business Contracting: Actions Needed te Demonstrate and Better
Review { i with Select Requil for Smal} Business Advocates™
(GAQO-17-675}, dated June 26, 2017,

In the draft report, (GAQ makes one recommendation to the Acting Adminisirator of
NASA intended to better ensure complience with section 15(k} of the Small Business
Act.

Specifically, GAO recommends the following:
Recammendation 12 The [Acting] Administrator of NASA should comply with section

15¢k) {17 or report fo Congress on why the agency has not complied, including secking
any statutory flexibilities or jons betieved i

Management's Response: NASA partialiy concurs with the recommendation. NASA
believes, and the draft report suppors, that NASA already complies with subparagraphs
¢A) and () of paragraph {17). NASA concurs that it is not in compliance with
subparagraph (I3}, which requires the Direotor of Small and Disadvantaged Business
Utifization (OSDBU) inform the advocsie for competition of such Agency. NASA stil}
betieves the most practival and effective solution is for the OSDBU, in consultation with
the Contracting Officer, 1o resolve issues at the lowest level possible.  However, the
OSDBU will begin notifying the Agency competition advocale in order 10 comply with
the statwte. In addition, the OSDBU will wso notify the cognizant Center-level
competition advecate. The QSDBU in coordination with the Office of Procurement will
issue formal ¢ s w the isiti ity on these new procedures.
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National Aeronautics and Space
Administration

Estimated Cs ton Date: ing the st d pletion date, we intend to
comply beginning whencver the next such occurrence takes place. NASA intends 10

issue formal corresp 10 the i ity to fully impl this new
procedure within six months of the date of ihis letter.

Onee again, thank you for the opportunity to comment on the subject draft report. if you

have any questions or require please contaet Richard Mann on
{202) 358-2438,

Sincerely,

A2
Glenn AL Delgado
Associate Adminisgator for Smali Business Programs
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Appendix XXXIX Comments from the Office
of Personnel Management

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT
Washington, DC 20415

Chict Managenont OfTisee

Tuly 26,2017

Mr. William B. Shear

Director, Financial Markets and
Community Investment Issues

U.S. Government Accauntability Office

441 G Street, NW

Washingten, DC 20548

Dear Mr. Shear;

Thank yon for providing us the apportunity to respond to the Government Accountability Office
(GAQY) draft report, Small Business Confracting - Actions Needed to Demonstrate and Batter

w Compliance with Select Requirements for Smoll Business Advocates, GAO-17-673,
GAQ job code number 00820,

We recognize that even the most well-run programs benefit from external evaluations and we
appreciate your input as we continue to enhance out pragrams. The response to your
recomunendation is provided below.

Recommendstion: The Director of OFM should comply with sections 15(k}2), (k}8), and
{1)(17) or report w Congress on why the agency has not complied, including seeking uny

statutory {lexibi: or ions betieved approp:

OPM Response

Section 15()(2), Compensation/Seniority: Generaily requires that OSDBU Dircctor be
appainted by the agency head to an SES position. Aceording to the survey response, the OSDBIUS
Diirector is a General Schedule position (GS-13 level) and the Senior Procurement Executive isa
Senior Exceutive Service position.

Managentent Response: Wo concur in part. OPM recognizes that the National Defense
Authorization Act for 2013, Scction 691{a) Pub. L. No. 112-239 included the requirement thal
the OSDBU Director be a member of the Senior Executive Service (SES) if the chief acquisition
efficer (CAO) or the senior procurement excewtive (SPE) is an STS. By statate, OPM has no
chief acg on officer, but it docs have a senior procurement executive, who is a member of
the sertior executive service.

Al the time of enactment of section 691(a), OPM’s OSDBU Director position was encumbered
by an ewployee at the G8-15 pay grade. OPM is presently awaiting the confirmation of #s
nominee for Director, Should the nontinee be confirmed, this requirement will be one of the
many items the new Director will evetuate and take appropriate action to comply, ot to report to

[rom—— ezt KB ol awor 3 Warld-CIass WOTkares 10 Serve the ATCrIcnn Peopic  wwwaiobn oy
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Personnel Management

or exception (rom this provision.

Scetion 15(k)(8), Assign Small Business Technical Advisor: An agency official stated that the
QSDBU has hired | s1aff member whe is technically quatificd to work with the procurement
center cepresentative. The employee also does market research and helps with outreach events of
the OSDBU, and in general muitrors the director's work. The official told us the staff member
spends about 30 pereent of her time working wilh the procurcment center representative, The
official also said the OPM OSDBU is small and the director handles many tasks himself or may
refer them to other relevant individuals,

Management Response: We partially concar. OPM agrees with GAQ's summary for Section
8); however, the summary does not take into account that OSDB olfice has two full-time
&7 who cach share 50 percent of their time with the procurement center representative
which equates to 100 percent full-time coverage,

Scetion 15¢k)(17), Respond to Nofification of Undue Restriction on Ability of Small
Business fo Compete: The survey response indicated that the OSRBU had not received a
notification of an undue cestriction in the past 3 years. In a follow-up discussion, an agency
offieial indicated that the director would tuke most of the steps specified in the notification
requirement, but would unly inform the advocate for competition if the situation could not be
resobved among ing, the cenier ive, and the OSDBU director.
Aceording to the official, the agency has crested a drafl standard operating procedure that will
address the issuc of communicating to the agency advocate for competition, Hawever, the
official alse added that draflt review process is lengthy and had not yet been completed as of May
19,2017,

Mansgement Response: We coneur, The Director of the OSDBU prepared a draft SOP entitied
“Uncue Reseriction on Small Business Ability fo Compete” which is undergoing Agency review.

1 appreciate the opportunity to respond to this drali report, 1f you have any questions regarding

our response, please contact My. Desmond Brown, Director OSDBY at 202- 606-2862 or
desmond. brown@opm.goy.

Sincerely,

oo Omﬁ ML oo

Dennis Coleman
Acting Chief Management Officer
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Appendix XXXX: Comments from the Social

Security Administration

%, i &
1AL S‘E(‘URITY

Office of the Commy

B0

July 26,2017

Mr. William {3, Shear

Director, Financial Markets and Community Invesiment Issues
United States Government Accountability Otfice

491 G Srrect, NW

Washingten, DO 20348

Dear Mr. Shear:

Thank you for the opportunity (o review the draf report, “SMALL BUSINESS
CONTRACYING: Actions Needed to Demonstrtte and Better Review Complianee with Selecet
Requirements for Small Business Advocates™ (GAO-17-675). Please see our aclosed
cominents,

1 you have any questions. please contact me at {(410) 965-0704. Your staft may contact
Gary §. Haicher, Sentor Advisor for the Audit Liaison Staffl at (1105 963-0680.

Sincersly,

Stephanie Hall
Acting Deputy Chicf of Staft

Enclosore

SOCIAL SECURITY ADMINISTRATION  BALTIMORE. MDD Y1238-0001
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Appendix XXXX: Comments from the Social
Security Administration

(;A0-17-675

GENERAL COM

Thank you for the opportunity to comment on the draft report. We remain committed to
advancing our small business procurement program. and our Office of Smali and Disadvantaged
Business Utitization (OSDBUY will continue its advocacy for small businesses. Our detailed
response to your recommendition is below,

Recommendation

SSA should comply with seetions FS(RX2), (k}3), (k)63, (k)BY, (k) 11), and (k)15
Congress on why the agency has not compied, including seeking any statwtory flexil
exceptions believed appropeiate.

We are g rela Fsmall agency™ in terms of acquisitions and while we strive to comply with
section 15(k} of d the Small Business Act. vertain provisions pose chalfenges. We agree with the
recormmendation. Specifically, for section:

+  IS(kYD) - Cowpensation/Seniority - We intend 1o explore obtaining an exception. Given
the OSDBU director’s duties and responsibilities, we believe that the positi
appropriate at the GS-15 fevel. Unlike agencies with larges procurement responsibilities.
Congress did not mandate that we establish a Chief Acquisition Officer (CAO) position.
For the same reason, we also do not have a full-time Senior Procurenent utive
(SPE). The Deputy Connnissioner. Budpet, Finance and Quality Management serves as
the SPE, and in many other roles. such as the Chief Financial Officer,

15(k)(3) - Reporting Requirement - We intend to explore obtai
our agency's structure and agency-head responsibitities,

¢ an exception given

.

ES(KN6) « Provide Assistance on Payments - We will refer small businesses secking
stance with payments and late payoent interest penalties 1o the OSDBU director.

ign Small Business Technical Advisers - Our OSDBU will officially
i and Disadvantaged Business Utilization Speciatist (SADBLIS) o the
acquisition office.

L5{k}11) - Advise on In-sourcing - The OSDBU divector is not generatly involved in
providing advice on a decision to convert an activity performed by a small business to an
ctivity performed by o federal employes. Seetion 743 of Division C of the Fiscal Year
{FY) 2010 Consolidated Appropriations Act, P.L. 111-117, requires civilian agencies to
prepare and analyze service contract inventories of the functions performed by their
seTvice contractor analysis ensurcs the agency takes appropriate steps to guard

.
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Appendix XXXX: Comments from the Social
Security Administration

against improper rehance of it ot and that porsonnel da
not pertorn inherently governmental functions, Any proposed in-sourcing based o the:
analysis would be discussed with the component. the Office of Acquisition and Grams
and OSDBU T warranied.

.

£3(k)(13) - Collateral Duties - The OSDBU director was acting as the Agency
Conrdinator for the Eetronic Subconiracting Reporting System (eSRS). We will be
defegating these duties (o the SADBUS
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Appendix XXXXI: Comments from the U.S.
Agency for International Development

SAID JUL 24 27

FREII THE AMERICAN PEORLE

Mr. Withiam B, Shear

Director, Financisi Markers and Community Investment Issues
US. Governi countability Office

441 G Street,
Washington, DC 20548

CONTRACTING: Actions Meeded to Demonstrate and Better
nee with Seleet Requirements for Smatl Business Advocates

NE

Re:

Review
(GAO

Dear Mr. Shear:

s 0 provide the United States Ageicy for Tntemational Developruent’s (USATD)
8. Government Accovatability Office (GAQ) draft report entitled “SMALL
VING.: detions Needed to Demonstrate and Befter Review Compliciice with Select
ll Business Advocates” (GAD-17-675).

formal respo
BUSINESS COX
Regquirements

o the enclosed USAID coniments are provided for incorporation as an appendix to
wk you for the apportanity to respond 1o the GAO draft report and for thc courtesies
1aff while condueting this GAD engagement, s

This kefter
the final report. 11
extended by you

(G
&Ange'hqqe  Combly

i\cungAésxmn( ‘Administrat

Burean fof Management

Enclosure: a5
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Appendix XXXXi: Comments from the U.S.
Agency for international Development

TSAID COMMENTS GAD DRAFT REPORT
SMALL BUSINESS CONTRACTING: Actinns Needed to Dewaastrate and Better Review
Complance with Select Requirements for Small Dusiness Advocates (GAQ-17-675)

This report has ane recormmendation for HSAID as shown on page 32 of the draft report:

address iance with seation 1S(K) the Small Business Act, as amended,
we are making reoommendations to the heads of 19 agenciss. Specifivatly, the Adninistrator of USAID
should comply with sections 13(k)(13) and (k)(17) er report to Congress on why the agency has not
compticd, including secking any statutary flexibilities or ioved i

USAID's Respanse: USATD Concurs with the recommendation.

Seetion 15()(3): The Office of Small and Disadvantaged Business Utilization (OSDBUY status s a0
independent office, reporting directly to the Administrator or Deputy Administrator, is required by
Section 15(k) of the Smatl Busiricss Act (the “Act”). This report identifies the factor as “Not Assessed”
for USAID, As discussed during the interview phase of this audit, USAID is in compliance with this
requirement.

Section IS(K)(I5k The Act prectudes the OSDBU Director from taking on additional tasks outside of the
small business program. OSDBU has oversight of and advacacy for the Minority Serving Institution
QMSI) Program. The MSI program fulfills the Agency’s requirements under the Excoutive Orders for
Historicatly [3lack Colteges and Universities, Hispanic Serving Institations and other minority serving
institutions, Unlike the small business program, the MST program does not have reguiations to mandate
the use of the progrm, The success of the program depends on the advocacy and outreach efforts of the
stalT supporting it, ‘The OSDBU strong skills in advocazy and outreach have heen advantageous to the
MSI program and instrumental i its advancement at USAID. The program is managed primarily by the
MST Pragram Coordinator with oversight by the OSTIBU Deputy Director. The OSDBU Director only
spends a fow howrs each week on the program. White removing the MSI progeasn and placing it in
another USAID Bureau or Independent Office swould bring the Agency inte compliance with the Act, it is
unlikely 1o vesult in auy net efficioncy for either program. The Agency will address the foasiblity of
requesting smiutory fiexibility or an exception to housing the MST progiam within the OSDBU.

Seetion 15(K}(17): The Act requires the OSDBU Director to fake three stops fo assist a smalt business
who notifies him/her that it befi solicitation, Request for Proposats {RFF) or request for quatations
anduly restriots a smal) business” ability to compete for the award. The QSDBU Director currently
accomplishes twa of these steps directly, and the thisd indirectiy/through other means, First, the OSDBU
Director submits & solicitation or request for prop ions fo the ing ofticer, and if
nocessary, recommands ways fo increase the oppartunity for competition. Second, the OSDRU Divector
also ensures that smafl businesses are aware of other resources and processes available to addross unduly
sestrictive provisions. Finally, OSDBU Direstor recognizes that his office is required to notify the
Ageney’s Competition Advocate (ACA) of RFPs, solicitations or quorations shich unduly restrict the
ability of small hastnesses to compete for contracts. Historicatly, in fieo uf working with the ACA, the
OSDBU Director hias met or contuunicated with the Ageney’s Ombadsman in the Management Bureau’s
Office of Acquisition aad Assistance (MIOAA} or divectly with the Senior Procurement Exccutive (SPE).
I respanse to this resommendation, OSDBU met with the ACA to establish a process of engaging the
small business community. Bither the OSDBU Diroctor or the ACA iy convene a lager group, if
necessary, to discuss any possibie unduly restrictive featores of the requirement, The farger group would
include the OSDRU Dircctor, the ACA, the Ombadsman, the Contracting Officer, the SPE and a
reprosentative frow the Agency's Confeact Review Board. For alf future notices, the OSDBU Directar
will notify the ACA, the Contracting Officer, and the Ombudsiman simultanecusly in fastances where 8
sall business subutis 4 netice that falls withis the paramsters of Section 15(R)Y17).

2]pPage
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Appendix XXXXII: GAO Contact and Staff
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GAOQO’s Mission

The Government Accountability Office, the audit, evaluation, and investigative
arm of Congress, exists to support Congress in meeting its constitutional
responsibilities and to help improve the performance and accountability of the
federal government for the American peopie. GAO examines the use of public
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RESPONSIBLE BUSINESS |
 LENDING COALITION|

Testimony for the Record

Submitted to the
House Committee on Small Business
Subcommittee on Economic Growth, Tax, and Capital Access

For the Hearing
“Financing through Fintech: Online Lending’s Role in
Improving Small Business Capital Access”
October 25, 2017

Submitted by Alison Feighan on behalf of the Responsible Business Lending Coalition

Chairman Brat and Ranking Member Evans, on behalf of the Responsible Business Lending
Coalition (RBLC) | thank you for convening this important hearing, We hope that today’s discussion
wil launch an ongoing dialogue to encourage much needed innovation in small business lending,
while also empowering and protecting small businesses borrowers from irresponsible lending
practices and products. We appreciate the opportunity to contribute to this dialogue by submitting
testimony related to the Small Business Borrowers' Bill of Rights and RBLC’s efforts to drive
responsible practice in the small business lending space.

The RBLC is a diverse network of experienced for-profit and nonprofit lenders, brokers, and small
business advocates organized to promote tesponsible innovation in small business lending and
combat the rise of predatory and irresponsible lending practices and products in the market. The
RBLC’s members are the Aspen Institute, a nonpartisan policy forum; Funding Circle and Lending
Club, two leading Fintech innovators in marketplace lending; Accion and Opportunity Fund, two of
the largest nonprofit CDFI small business lenders; Fundera, a leading small business loan broker;
Community Investing Management, an impact-driven investor in small business financing; and the
Small Business Majority, a nonprofit trade association and advocate for small businesses.

Members of the RBLC recognize that the way small businesses borrow money is changing and
innovation is providing faster and easier access to capital, particularly in communities historically
underserved by traditional lenders. The RBLC believes that in order to effectively empower smali
businesses, these innovations must place transparency, fairness, and borrowers’ rights at the center
of the lending process. To that end, the RBLC created the Small Business Borrowers’ Bill of Rights,
a cross-sector consensus on the responsible lending practices that all small business owners seeking
financing deserve. More than simply a statement of principles, the Small Business Borrowers’ Bill of
Rights is a set of specific practices that lenders, marketplaces, and brokers should abide by to uphold
the rights of their small business customers. The six rights are:

The Respansible Business Lending Coalition
www.respansiblebusinessiending.org . info@responsibiebusinessiending.org
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1. The Right to Transparent Pricing and Terms: A borrower has the right to have the cost and
terms of any financing being offered presented to them in writing and in a form, that is clear,
complete, and easy to compare with other financing options, so they can make the best decision
for their business.

2. The Right to Non-Abusive Products: A borrower has the right to expect that the financing
products offered by a lender will not trap his/her business in an expensive cycle of re-borrowing.

3. The Right to Responsible Underwriting: A borrower has the right to expect a lender is offering
financing based on underwriting practices that assess the ability of the borrower’s business to
succeed and repay.

4. The Right to Fair Treatment from Brokers: A borrower has the right to honest, transparent,
and impartial communications with a broker regarding loan options, conflicts of interest, fees,
and the financing options available.

5. The Right to Inclusive Credit Access: A borrower has the right to fair and equal treatment
when seeking a loan including protections guaranteed under the Equal Credit Opportunity Act.

6. The Right to Fair Collections Practices: A borrower has the right to be treated fairly and
respectfully throughout a collections process and the right to protections like those guaranteed
under the Fair Debt Collection Practices Act.

Since released two years ago, some 90 organizations including for-profit fintech innovators,
nonprofit CDFI lenders, advocacy and community groups, investors, brokers, and marketplaces have
signed on to the Small Business Borrowers’ Bill of Rights as Signatories or Endorsers. To become a
“Signatory,” the CEO or chief executive of a lender, marketplace, or broker must sign an attestation form
affirming that the organization abides by each and every relevant practice set forth in the Small Business
Borrowers’ Bill of Rights. There is no option to abide by certain requirements and ignore others. A
Signatory’s CEO is required to sign a standard Attestation Form designed for either a lender or
marketplace, or a broker. Organizations that do not provide lending or brokering services, such as
think tanks and advocates, can sign on as “Endorsers.”

At the end of this statement we have attached a copy of the Small Business Borrowers’ Bill of
Rights, lender and the broker Attestation Forms, and a current list of signatories and endorsers.

Why a Small Business Borrowers® Bill of Rights?

The small business financing landscape continues to change at a rapid pace, with new technologies,
new lenders, and new products coming on line daily — some good and some not so good. While the
RBLC supports efforts to make capital more accessible, particularly to entrepreneurs in underserved
communities, we would like to see as much attention given to the quality of that capital and ensuring
that in the long run, capital is helping and not harming small businesses. We continue to see
evidence of the abusive and deceptive lending practices that led the formation of the RBLC and the
launch of the Small Business Borrowers’ Bill of Rights, including:

a) Obfuscation of very high financing costs

b) Misaligned incentives between lenders and borrowers

The Responsibie Business Lending Coalition
www.responsiblebusinessiending.org - info@responsiblebusinessiending,org
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