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CHALLENGES TO FREEDOM OF SPEECH ON
COLLEGE CAMPUSES

Thursday, July 27, 2017

HOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON HEALTHCARE, BENEFITS, AND
ADMINISTRATIVE RULES, JOINT WITH THE SUBCOMMITTEE
ON INTERGOVERNMENTAL AFFAIRS,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, D.C.

The subcommittees met, pursuant to call, at 9:04 a.m., in Room
2167, Rayburn House Office Building, Hon. Jim Jordan [chairman
of the Subcommittee on Health Care, Benefits, and Administrative
Rules] presiding.

Present from Subcommittee on HealthCare, Benefits, and Admin-
istrative Rules: Representatives Jordan, Walker, Meadows,
Grothman, Mitchell, Krishnamoorthi, Norton, Kelly, and Plaskett.

Present from Subcommittee on Intergovernmental Affairs: Rep-
resentatives Palmer, Grothman, Foxx, Massie, Walker, Demings,
and DeSaulnier.

Also Present: Representatives DeSantis, Hice, Brat, Rooney, and
Raskin.

Mr. JORDAN. The joint subcommittees will come to order.

We are going to start with a short 50-second video clip, then
opening statements, and then get right to our esteemed panel of
witnesses, so let’s start with the video.

[Video shown.]

Mr. JORDAN. Well, trigger warnings, safe spaces, safe zones,
shout-downs, microaggressions, bias response teams, and, as we
saw from the video, even riots on campuses today.

I want to thank you all for joining us in the audience and cer-
tainly our witnesses today. This is our second in a series of hear-
ings to highlight the First Amendment. “The history of intellectual
growth and discovery clearly demonstrates the need for unfettered
freedom, the right to think the unthinkable, discuss the unmen-
tionable, and challenge the unchallengeable.” That quote, taken
from the 1974 Woodward Report at Yale, summarizes the policy
that was for years the gold standard of what free speech on campus
should look like.

College is a place for young minds to be intellectually bombarded
with new, challenging ideas. Unfortunately, today, on many cam-
puses students and faculty are forced into self-censorship out of
fear of triggering violating a safe space, a microaggression, or being
targeted by a bias response team. Restricting speech that does not
conform to popular opinion contradicts the First Amendment prin-
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ciples and the right to speak freely without regard to offensiveness.
Shout-downs, disinvitations, and even violent rioting, as we saw on
the video, are some of the tactics used to silence opposing views.

In the most recent example of how not to promote free speech on
campus, students and even faculty at Evergreen State College be-
rated and threatened a professor for questioning why a new cam-
pus initiative could not be debated. The police eventually stepped
in to warn the professor it was no longer safe—think about this—
no longer safe for him to actually come to campus.

The college administrators stood by and did nothing. In fact,
when asked to come and defend their speech policies at today’s
hearing, Evergreen’s president George Bridges refused to testify,
suggesting such policies truly are indefensible. And he was not the
only one to decline an invitation to defend the policies that limit
speech and ideas on our college campuses.

I see in this past academic year violent disruptions and silencing
of opposing opinions are detrimental to an educational environment
where students can learn and engage in civil discourse. This has
serious ramifications for our public education system.

This committee is committed to help colleges reinstate the free-
dom of speech as an important protection. After all, it is no coinci-
dence that the Constitution’s Framers prioritized the freedom of
speech in the First, the First Amendment.

Mr. JorbpaN. With that, I would like to recognize Mr.
Krishnamoorthi, the gentleman from Illinois, for his opening state-
ment.

Mr. KRISHNAMOORTHI. Thank you, Mr. Chairman, and thank
you, Chairman Palmer, and Ranking Member Demings, and thank
you all for being here today.

Free speech is a cornerstone of this nation’s commitment to en-
sure that we have the most robust and wide-open discussion on
issues that affect the public. Our First Amendment protections are
among our most cherished rights. While certain restrictions on the
time, place, and manner of speech can exist, any law that seeks to
limit the substance of speech should be approached with great cau-
tion. Restrictions may exist on how, when, and where people say
things, but the government fundamentally should not restrict what
people say.

The Supreme Court has rightly held that practically any peace-
ably expressed idea cannot be suppressed by law, no matter how
unpopular, repugnant, crude, or ill-informed it may be. However,
free speech does not mean the right to be free from criticism. As
I have a right to state my view, you have a right to disagree vo-
cally, passionately, and peaceably. No idea should be free from crit-
icism.

This is why I am particularly concerned about a potential bill
that is going to be discussed today, a Wisconsin bill that would
allow for the suspension or expulsion of any University of Wis-
consin student who engages in, quote, “indecent, profane, bois-
terous, obscene, unreasonably loud, or other disorderly conduct that
interferes with the free expression of others.” This law does not
merely seek to restrict the time, manner, or place of speech, but it
threatens students with disciplinary action for exercising their
First Amendment rights.
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While nobody should interfere with anyone else’s free expression,
this bill, as drafted, opens the door for the State Government to
quash any form of student protest its officials do not agree with
whenever officials deemed the conduct to be, quote/unquote, “inde-
cent,” quote/unquote, “boisterous,” or quote/unquote, “profane.”

Regardless of the intentions behind this bill, I am very concerned
about the chilling effect on the rights of students to speak out
against the ideas of others with whom they disagree. Ironically,
while proponents of the Wisconsin bill claim that it is to protect
free speech at the university, the bill’s threat of harsh discipline
against students who express their opinions would have precisely
the opposite effect.

The Anti-Defamation League, which has worked for over a cen-
tury to protect American civil rights and is represented here today,
has raised legitimate concerns with legislative efforts that would
inhibit the free speech rights of students on any side of the debate.
As the ADL points out, protecting free speech on college campuses
should not be partisan, and most importantly, should not be legis-
lated by Congress. Rather, it should be left in the hands of the
Academy.

To that effect, it is critical that in looking to address the chal-
lenges of free speech we do not do the very thing some here today
have criticized colleges in doing, suppressing certain forms of
speech that may not be popular or as offensive to others.

As we examine the issue of free speech at our nation’s colleges,
we are fortunate to be joined today by Mr. Fred Lawrence, the
former president of Brandeis University, and who can speak from
firsthand experience the challenges university administrators face
in balancing free-speech rights on campuses. Mr. Lawrence under-
stands the complexities of running a university in a way that legis-
latures do not and can explain for us the difficulties campuses face
when addressing free-speech challenges.

Ironically, we have a situation here where we see some of my col-
leagues advocating for more government intrusion in an effort to
quell the rights of students to challenge the ideas of speakers they
may have profound disagreements with. But just as important as
it is for us to stand up for the rights of others to engage in speech
that may be deeply offensive to some, it is just as critical that we
stand up for the rights of students to protest and speak out against
speech they disagree with. That isn’t going to happen because of
greater, more restrictive legislation such as the Wisconsin bill. It
will happen because colleges and universities are allowed the free-
dom and flexibility to encourage open expression among students
and faculty.

Thank you, Mr. Chairman.

Mr. JORDAN. I thank the gentleman.

I would now recognize the subcommittee chairman, Mr. Palmer.

Mr. PALMER. I yield my time to the gentlewoman from North
Carolina, Ms. Foxx.

Mr. JORDAN. The gentlelady is recognized.

Ms. Foxx. Thank you, Mr. Chairman, and I thank Chairman
Palmer for giving me the opportunity to say a few words on this
issue.
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I welcome everyone to this joint subcommittee hearing today,
which is of particular interest to so many of us. It is a real privi-
lege for me to continue to serve on this committee while serving as
chairwoman of the House Committee on Education and the Work-
force. Many of you know I spent most of my adult life in higher
education as both an instructor and administrator on a college
campus.

Our Founders believed that a free expression of ideas and speech
were an essential foundation to our nation and captured its impor-
tance in the First Amendment. George Washington said it perfectly
in 1783. “If men”—or women he might add today—“are to be pre-
cluded from offering their sentiments on a matter which may in-
volve the most serious and alarming consequences that can invite
the consideration of mankind, reason is of no use to us. The free-
dom of speech may be taken away, and, dumb and silent, we may
be led like sheep to the slaughter.”

Throughout our nation’s history, we the people have defended
our right to express our beliefs and opinions, no matter how un-
popular, without the fear of retribution. While the way in which we
express ourselves has changed since our nation’s founding, Ameri-
cans still hold tight to the belief that freedom of speech and expres-
sion are fundamental to who we are as a people.

According to a 2015 Pew Research poll, 95 percent of Americans
believe that people should be able to make statements that publicly
criticize the government. Roughly 70 percent of Americans also
considered it very important for people to be able to use the inter-
net without government censorship on matters of free speech. Ap-
parently, this poll did not take into account individuals on college
campuses who seem to disagree.

We are seeing a steady rise in anti-speech attacks on students,
faculty, and invited speakers on our campuses. Pressure from stu-
dents, faculty, and free-speech advocates has put college adminis-
trators in a difficult position, and the committee understands their
frustration. It is difficult to manage a campus when dealing with
campus protests and other disruptions by students or other mem-
bers of the campus community who simply do not want a certain
point of view expressed on their campuses.

College campuses are supposed to be places where students and
instructors are able to share in diverse conversations on any topic
in order to better understand our society. In my years in the class-
room, I loved to see students thoughtfully and respectfully discuss
the conflicting ideas. I believe to this day those discussions help
many students learn to express themselves. As a lifelong learner,
they helped me, too.

I have often told people that the greatest compliment I ever re-
ceived as a teacher was at the end of the semester evaluations
when many of my students would say, “She taught me how to
think.” There just is no greater compliment than that.

When we stifle free speech at our institutions of higher edu-
cation, we are depriving students of an open environment of
thoughts and opinions. This is especially true for public colleges
and universities that receive direct taxpayer funding. Our public
institutions of higher education should not be engaged in activities
that would stifle any constitutionally protected speech of a member
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or invited guest in the educational community. And while private
colleges and universities do not have the same constitutional obli-
gations as their public counterparts, I hope we can all agree that
they should do what they can to ensure their campuses foster ro-
bust discussions that include all views.

Today’s joint subcommittee hearing will explore these concerns,
as well as how colleges may address these issues without unconsti-
tutional restrictions on free speech. The First Amendment promises
a freedom of expression for all Americans, and it is the duty of
Congress to ensure that those rights are protected on the campuses
of our public colleges and universities. While Congress is not in the
business of defining what is and what is not protected by the First
Amendment, we must guarantee this fundamental right is upheld.

I look forward to hearing from our witnesses and members today
as we have this important discussion on one of our nation’s most
central rights.

Mr. JORDAN. I thank the gentlelady for her statement and her
service as the Education and Workforce chairman.

And we now recognize the ranking member of the subcommittee,
Mrs. Demings.

Mrs. DEMINGS. Thank you so much, Mr. Chairman, and thank
you to our ranking member, Mr. Krishnamoorthi, as well.

Good morning, everyone, and thank you all so much for being
here.

I grew up in Jacksonville, Florida. My mother was a maid, and
my father, a janitor. But in spite of their lack of material wealth,
they gave me everything they had to support me and prepare me
mentally, physically, and spiritually to succeed.

I am the youngest of seven children but the first in my family
to go to college. My parents’ life lessons helped to guide me in col-
lege when it was clear that there were some who did not want me
there. When 1 joined the Orlando Police Department when women
and other minorities were still trying to find their way, my parents’
life lessons guided me, and even here, they still guide me in the
United States Congress.

I have taken three oaths in my lifetime, one as a young police
officer in 1984, one when I was sworn in as the police chief, and
the third when I was sworn in as a Member to serve in the 115th
session of the U.S. House of Representatives. In each oath, I swore
that I would protect and defend the Constitution of the United
States against all enemies, foreign and domestic. I have taken each
oath very, very seriously.

As a law enforcement officer, I had several occasions to provide
security for many groups while they exercised their First Amend-
ment rights, groups like the Ku Klux Klan and the neo-Nazi move-
ment. There, I was providing much-needed protection, and if any-
one, someone, anyone had tried to harm them in any way, I would
have risked my life to protect them, not because I agreed with their
speech but because I agreed with their right to speak, their right
as guaranteed by the First Amendment.

I appreciate this opportunity to shine a light on the real clear
and present danger facing colleges and universities around the Na-
tion. The problem is not high-profile speakers like Ann Coulter.
The clear and present danger is the increase in white supremacist
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hate groups on campuses and the targeting and harassing of stu-
dents because of their race, religion, gender, and sexual identity.

For the 2016 and 2017 school year, the Anti-Defamation League
reported that students, faculty, and staff on 110 American college
campuses were confronted by 159 separate incidents of racist flyers
and stickers. The Southern Poverty Law Center reported that in 10
days alone after last year’s election there were 140 incidents of
hate bias attacks on university campuses.

Most recently, on May 1 of this year at American University, ba-
nanas tied with nooses were hung across the campus after the
school elected its first African-American student government presi-
dent Taylor Dumpson, who I understand is with us today. Now, I
was proud when Taylor was elected because it demonstrated our
progress, much-needed progress as a nation, but the words “AKA
free” were written on the bananas, referring to the predominantly
African-American sorority, of which Taylor is a member. Taylor
was also subjected to a cyber bullying campaign by a white su-
premacist group on social media. The Federal Bureau of Investiga-
tion is investigating these unprotected illegal expressions of speech
that Taylor was subjected to as a hate crime. The operative word
here is crime.

Mr. Chairman, I would ask that a written statement from Taylor
about the hate speech attacks and harassment she was subjected
to on the campus of American University be included in the hear-
ing record.

Mr. JORDAN. Without objection.

Mrs. DEMINGS. Thank you so much. As Taylor explained, and I
quote, “I applied to college,” like all of our children do. “When I ap-
plied, I thought I would meet new people and learn new things, not
be the victim of a racially motivated hate crime and cyber bullying
that would interrupt my academics and disrupt my mental, emo-
tional, and physical health.” As stated earlier, what happened in
Taylor’s case is being investigated by the FBI.

Mr. Chairman, public safety trumps everything.

For students like Taylor, the issue of free speech on college cam-
puses isn’t a right or left issue. Rather, it is about criminal acts
being wrapped in banners of free speech. It is knowing that the
symbols and language from 400 years of torture and terror are
enough to strike fear in the hearts of every student of color.

As we examine the issue of free speech on college campuses, let’s
keep the focus on addressing some of the real danger, which are
any acts of violence, attempts to threaten, intimidate, bully, harass,
or violate any laws that this nation holds quite dear. For even with
the guiding principles of the United States Constitution, we are a
nation of laws, and public safety always has been and still is my
number-one concern.

Thank you so much, Mr. Chairman, and I yield back.

Mr. JORDAN. I thank the gentlelady.

Without objection, the chair is authorized to declare a recess at
any time, and the chair will also hold open for five legislative days
for any members who would like to submit a written statement.

Finally, the chair welcomes Mr. Blum, Mr. DeSantis this morn-
ing, and the chair also notes the presence of Congressman Brad
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Thompson and Mr. Rooney. Without objection, these members are
welcome to fully participate in today’s hearing.

I want to show one other quick video clip before we get to our
panel, and this is about 20 seconds. We can show that real quick.

[Video shown.]

Mr. JORDAN. This is where it all ends. You start with the safe
spaces, safe zone, trigger warnings, microaggressions, bias response
teams, and even riots, as we saw on the first video, and where does
it end? It ends with students holding hostage a president of the
university, and he has to ask permission to go to the men’s room.
That is why we are having this hearing. That is why we are high-
lighting the attacks on the First Amendment.

And now, I am pleased to recognize our distinguished panel. I
would like to start with Ms. Nadine Strossen, law professor at
NYU University, and also a long career working with the American
Civil Liberties Union. We welcome you here, Ms. Strossen.

Mr. Ben Shapiro, editor-in-chief of the Daily Wire and columnist.
We appreciate you being here as well, Mr. Shapiro.

Mr. Adam Carolla, comedian, radio personality, and TV host,
welcome as well.

Dr. Zimmerman, former provost and vice president for academic
affairs at Evergreen State College, the college that was just part
of that last video clip; and more importantly, former president,
Oberlin College in the 4th District of Ohio. We welcome you, Mr.
Zimmerman, as well.

And Mr. Frederick Lawrence with the Anti-Defamation League,
welcome as well.

Pursuant to committee rules, we actually all stand and be sworn
in, so if you please stand, raise your right hand.

[Witnesses sworn.]

Mr. JORDAN. Let the record show that everyone answered in the
affirmative.

Ms. Strossen, you know how this works; you have done it before.
You get five minutes more or less. We appreciate less, but some-
where in that vicinity would be great. And you are now recognized
for your five minutes.

WITNESS STATEMENTS

STATEMENT OF NADINE STROSSEN

Ms. STROSSEN. Thank you so much, Chairman Gordon and—dJor-
dan and other distinguished committee members. I am so grateful
for your eloquent, fervent commitment to freedom of speech and es-
pecially on college campuses where it’s particularly important, and
for including me in these important hearings.

As the opening statements have made clear, all of us share a
general neutral commitment to freedom of speech in the abstract,
but the difficulty is when we hear ideas that we hate. It becomes
very hard, as Justice Oliver Wendell Holmes enjoined us all to do,
to defend freedom even for the thought that we hate. So, I urge all
students and others on campus to respect freedom of speech for
speakers they strongly disagree with, but I also—picking up on the
point that Mr. Krishnamoorthi made, also firmly defend freedom of
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speech for protesters, for peaceful, non-disruptive protesters
against those speakers. This is the genius of the First Amendment.

I share the concern that Mrs. Demings raised and also that Mr.
Jordan raised about violations of law. You know, the legal infrac-
tions, the crimes that were committed against the administrators
that we saw, but crimes, including hate crimes that are committed
against students, we do not need to choose between robust freedom
of speech and these countervailing concerns of equality and respect-
ing law and order. The question is what is the appropriate re-
sponse to ideas that we disagree with, including hateful ideas.

And here, I'm happy to say that the Anti-Defamation League, the
Southern Poverty Law Center, the ACLU, we are all on the same
page, that we need not and should not sacrifice robust freedom of
speech in order to counter hateful ideas and hate crimes. In fact,
the appropriate answer, as the Supreme Court has said, is more
speech, counter speech. And interestingly enough, evidence dem-
onstrates that it is far more effective than censorship in robustly,
effectively countering ideas that we disagree with.

I'm working on a book right now, and this is the whole theme
of the book summed up in the title, HATE, all caps because that
is a very serious problem in this country, but the subtitle is Fight-
ing It with Free Speech, Not Censorship.

And we really have to educate the activists, the students on to-
day’s campuses. I have to say, as an activist from the ’60s and ’70s,
I'm thrilled by the resurgence of student activism in support of ra-
cial justice and social justice. I'm really heartened by their bringing
in voices who were traditionally marginalized and disempowered,
but I am disheartened by their apparent belief that freedom of
speech is an enemy. Nothing could be further from the truth. The
whole struggle for racial justice throughout the history of this coun-
try, starting with the abolitionists, going through the civil rights
movement, and every movement for social justice, including for
women’s rights and LGBT rights has depended critically on robust
freedom of speech, including for ideas that were controversial and
hated.

Now, in addition to misunderstanding how essential freedom of
speech, including for hated ideas and hateful speech, is there is too
much misunderstanding about what the First Amendment actually
means. We hear too many statements about so-called hate speech,
which, by the way, has no—is not a legal term of art. It has no ac-
cepted definition, so it is generally used to describe speech that
conveys hateful ideas on the basis of certain personal characteris-
tics that traditionally have been bases of discrimination: race, reli-
gion, gender, and sexual orientation, among others.

We hear constantly statements that hate speech is not free
speech, absolutely wrong, but we also hear equally incorrect state-
ments that hate speech is absolutely protected, also equally wrong.
The genius of our Supreme Court decisions on this issue—and here
the Court has been very unified from right to left, setting a model
that we should all emulate in the rest of the world. This is not a
partisan or ideological issue. They have laid down two core free-
speech principles, one when hate speech or any other dislike speech
may not be punished and one when it may be punished, and I



9

think they are brilliant and make great common sense, including
in this context.

Number one, speech may never be censored just because we re-
vile its ideas. That’s called viewpoint neutrality. Number two, and
this picks up on points that Mrs. Demings in particular made and
was also made by other speakers, the opening speakers, that if the
speech does cause what is often called a clear and present danger
of harm, including instilling a reasonable fear that you will be at-
tacked, the incidence of the nooses, that constituted targeted har-
assment and threats, which may and should be punished consistent
with existing free-speech principles.

So, I think if people understood both the commonsense distinc-
tion that our law draws between protecting ideas that we hate
versus not protecting but strongly punishing speech that actually
directly causes imminent serious harm, then there would be much
more acceptance of it. And I'd like to—and support for it neutrally.

I'd like to end by quoting—there are so many that I could
quote—prominent minority leaders who recently have spoken out
against censorship on campus not only because it is wrong in prin-
ciple, but also because it is disempowering to the student activists
who are seeking greater justice. And there are many examples.
One would be former President Obama himself, but I'm going to
quote somebody who is actually a university president, Ruth Sim-
mons, former president of Brown University, the first African-
American president of any Ivy League university and the first fe-
male president of Brown. She said, “I believe that learning at its
best is the antithesis of comfort, so if you come to this campus for
comfort, I would urge you to walk through yon iron gate, but if you
seek betterment for yourself, for your community, and posterity,
stay and fight.”

Thank you.

[Prepared statement of Ms. Strossen follows:]
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Written testimony of Nadine Strossen before Joint Hearing of the Subcommittee on Health Care,

Benefits, and Administrative Rules and the Subcommittee on Intergovernmental Affairs of the
Committee on OQversight and Government Reform, “Challenges to the Freedom of Speech on

College Campuses” — July 27, 2017, 9:00 a.m., 2154 Rayburn House Office Building

(Nadine Strossen is the John Marshall Harlan II Professor of Law, New York Law School, and
the immediate past national President of the American Civil Liberties Union, 1991-2008.)

Introduction

1 would like to thank Chairman Jordan and Ranking Member Krishnamoorthi of the
Subcommittee on Health Care, Benefits and Administrative Rules, and Chairman Palmer and Ranking
Member Demings of the Subcommittee on Intergovernmental Affairs, for convening this hearing on such
a critically important topic and giving me the opportunity to participate.

Having consulted with Chairman Jordan and Committee staff members, we agreed that I could be
most helpful to your deliberations by drawing upon my expertise as a constitutional law professor, who
has specialized in First Amendment freedom of speech issues, including specifically campus free speech
issues,

So let me start by saying a word about my longstanding engagement with these issues. My first
major law review article on point was published in the Duke Law Journal way back in 1990, analyzing
why the then-new so-called “hate speech™ ! codes on college campuses were unconstitutional, as well as
unwise. (I attach a copy of this article as Appendix A to my testimony.) Despite the passage of time, the
article’s analysis continues to be pertinent and accurate.

In fact, in the decades since then, the U.S. Supreme Court has steadily become even more
protective of freedom of speech, inctuding for controversial and unpopular speech. Notably, the Court’s
speech-protective decisions have been joined by Justices from across the ideological spectrum,
underscoring that the fundamental principles at stake should also unite all of us, regardless of our
disagreements on particular policy issues.

The Court ringingly reaffirmed the First Amendment’s protection even for hateful and hated
speech just last month. In Matal v. Tam, it unanimously struck down the federal law that denied
registration to tradenames that “disparaged” particular individuals or groups. As the Court declared:
“Speech that demeans on the basis of race, ethnicity, gender, religion, age, disability, or any other similar
ground is hateful; but the proudest boast of our free speech jurisprudence is that we protect the freedom to
express "the thought that we hate.””

When campus “hate speech” codes were initially proposed in the late 1980s, the American Civil
Liberties Union debated what position it should take. Throughout the ACLU’s history (going back to
1920), it steadfastly had defended freedom even for “the thought that we hate,” including even anti-civil
liberties messages. The ACLU did this most prominently in “the Skokie case” in 1977-78, successfully
defending First Amendment rights of neo-Nazis to demonstrate in Skokie, lllinois, a town with a large
Jewish population, including many Holocaust survivors. Nonetheless, in light of new arguments that
were advanced in support of campus speech codes in the late 1980s, the ACLU to its credit reexamined its
longstanding past position. The new arguments, which are still being pressed on campus today,

1 As I explain below