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COMBATING WASTE, FRAUD, AND ABUSE IN
MEDICAID’S PERSONAL CARE SERVICES
PROGRAM

TUESDAY, MAY 2, 2017

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:16 a.m., in Room
2322, Rayburn House Office Building, Hon. Tim Murphy (chairman
of the subcommittee) presiding.

Members present: Representatives Murphy, Griffith, Brooks, Col-
lins, Walberg, Walters, Costello, Carter, Walden (ex officio),
DeGette, Schakowsky, Tonko, Clarke, Ruiz, and Pallone (ex officio).

Staff present: Jennifer Barblan, Chief Counsel, Oversight and In-
vestigations; Ray Baum, Staff Director; Elena Brennan, Legislative
Clerk, Oversight and Investigations; Lamar Echols, Counsel, Over-
sight and Investigations; Blair Ellis, Press Secretary/Digital Coor-
dinator; Emily Felder, Counsel, Oversight and Investigations; Jen-
nifer Sherman, Press Secretary; Julie Babayan, Minority Counsel,
Jeff Carroll, Minority Staff Director; Christopher Knauer, Minority
Oversight Staff Director; Miles Lichtman, Minority Policy Analyst;
Kevin McAloon, Minority Professional Staff Member; Jon Monger,
Minority Counsel; Dino Papanastasiou, Minority GAO Detailee;
and C.J. Young, Minority Press Secretary.

OPENING STATEMENT OF HON. TIM MURPHY, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. MURPHY. Good morning. The subcommittee convenes this
hearing today to examine Medicaid Personal Care Services, a crit-
ical lifeline for our Nation’s most vulnerable populations.

Medicaid is the largest provider of long-term care services for
disabled and elderly individuals. Lately, long-term care has shifted
from nursing homes and institutional settings to services provided
to beneficiaries in their homes.

Personal care services, or PCS, provides essential services to
Medicaid beneficiaries with significant needs so that they can stay
in their homes. As they enter this ever more vulnerable stage of
life, most elderly persons prefer to live in familiar surroundings.

These are not health services, but rather they assist beneficiaries
with daily activities they can no longer do without assistance such
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as meal preparation, laundry, and transportation so that they can
continue to live in their communities.

PCS now makes up a large component of home- and community-
based care and continues to grow rapidly. In 2015, Federal and
State expenditures for PCS amounted to $15 billion, up from $12.7
billion in 2011. The actual figure is probably significantly higher
because this number only reflects fee-for-service claims, and does
not include managed care.

The U.S. Department of Labor projected that employment of per-
sonal and home health aides will grow by 46 percent between 2008
and 2018, which far exceeds the average growth of 10 percent for
all occupations.

While the move toward home care has undoubtedly improved the
lives of Medicaid beneficiaries by allowing them to stay at home
and saves money for taxpayers, we cannot turn a blind eye to
waste, fraud, and abuse in the Personal Care Services program.

More than 29 reports by the HHS Office of Inspector General
have uncovered systemic fraud in PCS. The OIG has uncovered
schemes between PCS attendants and Medicaid beneficiaries to
submit claims for services that were not provided. This type of
fraud is difficult to detect because attendants can often be a bene-
ficiary’s spouse, child or friend.

Even more troubling is the abuse that HHS OIG’s investigations
found. Stories like that of a beneficiary in my home State of Penn-
sylvania dying of exposure to the cold while under the care of a
PCS attendant. This beneficiary had autism and a history of run-
ning away, but the attendant left her alone in a crowded shopping
mall and waited an hour to call authorities.

In Maryland, a disabled woman was left alone in a locked car on
a hot and sunny day, while her attendant went shopping with a
friend. This woman was unable to open the car door. A concerned
citizen noticed her in distress and called the police.

In Vermont, an attendant stole the opioid painkillers prescribed
for the beneficiary, even though the beneficiary was in significant
discomfort and pain. This same attendant was on probation for
drug possession at the time.

These are just some of the many stories of abuse uncovered by
the OIG and other authorities. We will discuss them more today.

We talk about program integrity and high improper payments a
lot on this subcommittee. We are used to getting into the weeds on
error rates, methodology, and data collection.

To help curb fraud in PCS and protect vulnerable beneficiaries,
Congress acted in the Helping Families in Mental Health Crisis
Act of 2016 to require the use of an electronic visit verification sys-
tem for Medicaid-provided PCS and home health services. This be-
came law as part of 21st Century Cures, and when implemented,
will help ensure that information regarding the services provided
are verified.

Having verified data that will help identify waste, fraud, and
abuse is important because there are real people at risk. Those who
use the PCS program include our friends and neighbors, who may
not have the resources or ability to speak up when they encounter
abuse. This subcommittee and this Congress will not tolerate these
abuses.
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While it is undoubtedly good policy to keep beneficiaries in their
homes, it also raises difficult questions which must be addressed.

How do we protect vulnerable people from abuse in their homes,
when no one else is around to assess an attendant’s performance?

What changes can we make, by both Congress and CMS, to im-
prove the program while maintaining access for Medicaid bene-
ficiaries who need these services?

Both the HHS OIG and the Government Accountability Office
have done excellent work to highlight the problems within PCS.
These offices have also suggested ways to solve these problems,
such as additional beneficiary safeguards, higher standards for at-
tendants, and pre-payment controls.

I am grateful for your work and look forward to hearing more
about your findings.

I understand that CMS has already acted to address some of
these, but not all, these findings, and we will discuss what CMS
is doing to address our concerns.

So thank you to all of our witnesses today for your dedication,
and great work to protect Medicaid beneficiaries and root out
wzéllste, fraud, and abuse. I look forward to a productive discussion
today.

[The prepared statement of Mr. Murphy follows:]

PREPARED STATEMENT OF HON. TiIM MURPHY

The subcommittee convenes this hearing today to examine Medicaid Personal
Care Services—a critical lifeline for our Nation’s most vulnerable populations.

Medicaid is the largest provider of long-term care services for disabled and elderly
individuals. Lately, long-term care has shifted from nursing homes and institutional
settings to services provided to beneficiaries in their homes.

Personal care services, or PCS, provide essential services to Medicaid beneficiaries
with significant needs so that they can stay in their homes. As they enter this ever
more vulnerable stage of life, most elderly persons prefer to live in familiar sur-
roundings.

These are not health services, but rather they assist beneficiaries with daily ac-
tivities they can no longer do without assistance such as meal preparation, laundry,
and transportation so that they can continue to live in their communities.

PCS now makes up a large component of home- and community-based care, and
continues to grow rapidly. In 2015, Federal and State expenditures for PCS amount-
ed to $15 billion, up from $12.7 billion in 2011. The actual figure is probably signifi-
cantly higher because this number only reflects fee-for-service claims, and does not
include managed care.

The U.S. Department of Labor projected that employment of personal and home
health aides will grow by 46 percent between 2008 and 2018, which far exceeds the
average growth of 10 percent for all occupations.

While the move toward home care has undoubtedly improved the lives of Medicaid
beneficiaries by allowing them to stay at home—and saves money for taxpayers—
we cannot turn a blind eye to waste, fraud, and abuse in the Personal Care Services
program.

More than 29 reports by the HHS Office of Inspector General have uncovered sys-
temic fraud in PCS. The OIG has uncovered schemes between PCS attendants and
Medicaid beneficiaries to submit claims for services that were not provided. This
type of fraud is difficult to detect because attendants can often be a beneficiary’s
spouse, child or friend.

Even more troubling is the abuse the HHS OIG’s investigations found. Stories like
that of a beneficiary in my home State of Pennsylvania dying of exposure to the cold
while under the care of a PCS attendant. This beneficiary had autism and a history
of running away, but the attendant left her alone in a crowded shopping mall and
waited an hour to call authorities.

In Maryland, a disabled woman was left alone in a locked car on a hot and sunny
day, while her attendant went shopping with a friend. This woman was unable to
open the car door. A concerned citizen noticed her in distress and called the police.
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In Vermont, an attendant stole the opioid painkillers prescribed for the bene-
ficiary, even though the beneficiary was in significant discomfort and pain. This
same attendant was on probation for drug possession at the time.

These are just some of the many stories of abuse uncovered by the OIG and other
authorities—We will discuss them more today.

We talk about program integrity and high improper payments a lot on this sub-
committee. We are used to getting into the weeds on error rates, methodology, and
data collection.

To help curb fraud in PCS and protect vulnerable beneficiaries, Congress acted
in the Helping Families in Mental Health Crisis Act of 2016 to require the use of
an electronic visit verification system for Medicaid-provided PCS and home health
services. This became law as part of 21st Century Cures, and, when implemented,
will help ensure that information regarding the services provided are verified.

Having verified data that will help identify waste, fraud, and abuse is important
because there are real people at risk—those who use the PCS program include our
friends and neighbors, who may not have the resources or ability to speak up when
t}ﬁey encounter abuse. This subcommittee, this Congress, will not tolerate these
abuses.

While it is undoubtedly good policy to keep beneficiaries in their homes, it also
raises difficult questions which must be addressed.

How do we protect vulnerable people from abuse in their homes, when no one else
is around to assess an attendant’s performance?

What changes can we make—by both Congress and CMS—to improve this pro-
gram while maintaining access for Medicaid beneficiaries who need these services?

Both the HHS OIG and the Government Accountability Office have done excellent
work to highlight the problems within PCS. These offices have also suggested ways
to solve these problems—such as additional beneficiary safeguards, higher stand-
ards for attendants, and pre-payment controls.

I am grateful for your work and look forward to hearing more about your findings.

I understand that CMS has already acted to address some—but not all—of these
findings, and we will discuss what CMS is doing to address our concerns.

Thank you to our witnesses today for your dedication and great work to protect
Medicaid beneficiaries and root out waste, fraud, and abuse. I look forward to a pro-
ductive discussion today.

Mr. MuUrPHY. I'll recognize Ms. DeGette for 5 minutes. Our main
clock is not working, so as a reminder, I will just tap this when
you reach 5 minutes. Thank you.

OPENING STATEMENT OF HON. DIANA DEGETTE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Ms. DEGETTE. Thanks, Mr. Chairman. Today, thanks to Med-
icaid, 74 million vulnerable Americans including seniors, children,
adults, and people with disabilities have access to quality
healthcare. And despite what we often hear from our colleagues on
the other side of the aisle, the Medicaid program delivers this care
efficiently and effectively. In fact, not only are Medicaid’s costs for
beneficiaries substantially lower than that of private insurance, but
they have also been growing more slowly per beneficiary. What is
more, we know that the Medicaid program literally saves lives.

Last year, more than 12 million low-income adults had
healthcare coverage because of the Affordable Care Act Medicaid
expansion, something I think is an astonishing achievement. Cou-
pled with other important provisions of the ACA, the Medicaid ex-
pansion has helped drive the uninsured rate to the lowest level in
our Nation’s history.

One of the key components of Medicaid is the Personal Care
Services program. Personal care services which include assistance
with activities like bathing, dressing, and meal preparation are an
important part of long-term care that Medicaid offers to bene-
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ficiaries. This allows beneficiaries to hold on to their independence
longer and to stay in their homes with dignity. Furthermore, per-
sonal care services can save the Government money because they
can be cheaper than enrolling patients in a nursing home, a lot
cheaper.

However, just like other home healthcare services, personal care
services can be susceptible to improper payment or even to fraud.
Fraud, abuse, and mismanagement happen wherever large
amounts of money are spent, both in the public sector and in the
private sector, and we need to always look for ways to address this.
But that doesn’t mean the program is ill-conceived or should be
drastically cut. Instead what it means is we need to focus our ef-
forts on ensuring that the program receives more effective over-
sight and that we prevent and address these issues.

As 1 pointed out before, the ACA provided the Department of
Health and Human Services and its Office of Inspector General
with a wide range of new tools and authorities to fight fraud. For
example, the ACA provided nearly $350 million in new funds for
fraud control efforts, as well as new means for screening potential
providers and suppliers. It also provided the HHS and OIG with
new authorities to impose stronger penalties on those who commit
fraud and gave the Centers for Medicare and Medicaid Services the
ability to temporarily halt payments to those suspected of fraud.
These new tools allow program administrators to better protect tax
dollars and to move away from the pay-and-chase model by pre-
venting bad providers from ever entering the program. These are
positive developments.

But today, we are going to hear from the agencies that there are
still vulnerabilities related to the PCS program, as well as addi-
tional actions that CMS should better take to oversee this program.
For example, an October 2016 investigative advisory from HHS
OIG detailed some disturbing cases of PCS fraud and beneficiary
neglect. These bad actors not only defrauded the program, they
harmed the patients they were supposed to serve. That advisory
follows other HHS OIG reports highlighting PCS program
vulnerabilities that contributed to questionable care services and
improper payments.

The OIG continues to recommend that CMS use its authorities
more effectively to oversee PCS programs across all States to im-
prove program integrity and help the risk of beneficiary harm.

Similarly, GAO has also found areas for improvement in the PCS
program. Specifically, the State-reported data that CMS relies on
for oversight lacks key investigation and there are variations in the
program requirements across different States. This is an important
point because States are ultimately responsible for overseeing their
programs.

Along these lines, the GAO is also going to testify that some
States continue to provide inaccurate or untimely data to CMS. We
need to explore the challenges that States are facing in collecting
this data and determine why States don’t have additional resources
to better oversee the program. We need to make sure the program
is fully resourced and that includes sufficient money to collect and
analyze data. Given that the States are on the front lines of run-
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ning this important program, I think we need to hear from the
States about what they are doing.

And finally, Mr. Chairman, as we talk about waste, fraud, and
abuse, we should be mindful that the President’s budget blueprint
threatens agencies like HHS OIG to oversee these programs. The
OIG said on average it has one full-time employee to oversee more
than $680 million a year. So I think we need to remedy that if we
want to stop waste, fraud, and abuse.

So anyway, in conclusion, thanks for having this hearing. I think
we are all against waste, fraud, and abuse and we all need to work
together to make sure that it ends. I yield back.

Mr. MuUrPHY. I thank the gentlelady. She yields back. I now rec-
ognize the chairman of the full committee.

OPENING STATEMENT OF HON. GREG WALDEN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF OREGON

Mr. WALDEN. I thank the gentleman for holding this hearing and
for our witnesses’ good work and good testimony. We are here
today to talk about this program which serves our Nation’s most
vulnerable individuals. Through Medicaid, personal care services
provide essential care to millions of elderly people, disabled chil-
dren and adults, and those who need long-term care to cope with
crippling diseases. It used to be that many of these people ended
up having to be institutionalized or cared for in a nursing home.
Instead, personal care services provide an attendant to help people
do the things like shop for groceries, do the laundry, make sure
that they are taking their medications right on the schedule.

Without personal care services and home healthcare at large,
these folks would not be able to live at home in their communities.
Personal care services are quite literally a life saver for many.

I truly believe in programs like personal home services and home
healthcare. Oregon experimented in these types of programs a long
time ago. The vast majority of personal care workers are really
solid people who work hard and take care of people and they care,
especially they care for these vulnerable populations. They make
their lives better, healthier, brighter, and easier.

That is why it is so disturbing when the Office of Inspector Gen-
eral reported these instances of fraud, abuse, and mismanagement
in this very essential program. Stories of attendants stealing pain
meds, abandoning mentally ill beneficiaries in public places, leav-
ing elderly folks alone for weeks at a time. This is outrageous and
it is unacceptable.

What’s worse is that OIG has made clear that these are not just
some isolated individual bad actors. The OIG investigations have
uncovered more than 200 cases of fraud and abuse in the program
just since 2012. And as we learned from witnesses earlier this year,
the Government Accountability Office has Medicaid designated as
a high-risk program since 2003. So we have an obligation to get to
the bottom of this for the taxpayers and for patients alike.

Late last year, GAO released a report on the need to harmonize
requirements for personal care services across various States. GAO
reviewed the policies and procedures in my home State of Oregon
and three other States while performing this work. While I was
heartened to learn about the safeguards Oregon has in place to
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prevent this fraud, the audit made clear there is more work to be
done.

More recently, GAO released a second report on the need for bet-
ter data on PCS. The most recent data at the time of the audit re-
leased in 2017 was from 2012. That was 5 years ago. And the data
GAO did release was incomplete. Without complete and up-to-date
data, those who are tasked with rooting out waste, fraud, and
abuse in this program are frankly hamstrung.

So both the OIG and GAO sounded the alarm for years. This
fraud and abuse is happening because the States and the Federal
Government failed to put in safeguards to protect these bene-
ficiaries. It is sickening to see hard-earned tax dollars going to peo-
ple who take advantage and mistreat the elderly and disabled in
their own homes. And these beneficiaries are particularly suspect
to harm because they are often lack the physical or mental ability
to speak up. Many times a personal care worker is the only person
a beneficiary may see for weeks at a time, so they go along with
the fraud or abuse because they are so dependent on that person
for help.

We can do better for them. Our citizens deserve to know the at-
tendant they allow into their home, the attendant paid by State
and Federal taxpayers, will take good care of them and have their
best interests at heart. And while most do—and most do—it is
clear we have a serious problem in the program.

Today, we are here to talk about the steps we’re going to take
to correct the problems identified for us by the good work by the
Office of Inspector General and the GAO.

I would like to thank Ms. Grimm from the OIG, and Ms. Iritani
from the GAO, for your extraordinary work that exposed this fraud,
abuse, and mismanagement in the program. You have done a good
job. Your decades of work culminated in some common-sense rec-
ommendations for CMS that will better protect beneficiaries and
taxpayers. So I look forward to discussing those recommendations
today and also learning about how Congress can do its part to solve
these problems.

Mr. Hill, I especially appreciate your testimony today, too. I un-
derstand CMS has taken steps to implement some of the rec-
ommendations and is working to make other improvements in the
program. That is encouraging. I look forward to hearing more
about your work as well.

With that, Mr. Chairman, and with apologies to our witnesses,
we have a couple of subcommittees going on at the same time and
my duties as full committee chairman drag me between the two.
So thank you for your good work. I have your testimony. It is most
helpful. And I return the balance of my time.

[The prepared statement of Mr. Walden follows:]

PREPARED STATEMENT OF HON. GREG WALDEN

We are here today to talk about a program that serves our Nation’s most vulner-
able individuals. Through Medicaid, personal care services provide essential care to
millions of elderly people, disabled children and adults, and those who need
longterm care to cope with crippling disease.

It used to be that these folks had to be institutionalized or cared for in a nursing
home. Instead, personal care services provide an attendant to help people do things
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like shop for groceries, do the laundry, drive to the doctor and take medication on
the right schedule.

Without personal care services—and home health care at large—these folks would
not be able to live at home, in their communities. Personal care services are quite
literally a life-saver for many.

I truly believe in programs like personal care services and home health care. The
vast majority of personal care workers are good people who serve vulnerable popu-
lations and make the lives of others healthier, brighter and a little easier.

That’s why I was so disturbed when the Office of Inspector General reported in-
stances of fraud, abuse, and mismanagement in this important program. Stories of
attendants stealing pain medication, abandoning mentally ill beneficiaries in public
places, leaving elderly folks alone for weeks at a time—this is outrageous and unac-
ceptable.

What’s worse, is that OIG has made clear that these are not just individual bad
actors. The OIG investigations have uncovered more than 200 cases of fraud and
abuse in the program just since 2012. And as we learned from witnesses earlier this
year, the Government Accountability Office has Medicaid designated Medicaid as a
“high risk” program since 2003. We have an obligation to get to the bottom of this,
for the taxpayers and for the patients, alike.

Late last year, GAO released a report on the need to harmonize requirements for
Personal Care Services across the various States. GAO reviewed the policies and
procedures of my home State of Oregon and three other States while performing
this work. While I was heartened to learn of the safeguards Oregon has in place
to prevent this fraud, the audit made clear that there is more work to be done.

More recently, GAO released a second report on the need for better data on PCS.
The most recent data at the time of the audit-released in 2017-was from 2012. Five
years ago. And the data GAO did receive was incomplete. Without complete and up-
to-date data those who are tasked with rooting out waste, fraud, and abuse in this
program are hamstrung.

So, both the OIG and GAO have sounded the alarm for years.

This fraud and abuse is happening because the States and the Federal Govern-
ment failed to put in safeguards to protect these beneficiaries.

It is sickening to see hard-earned taxpayer dollars going to people who take ad-
vantage of and mistreat elderly and disabled people in their own homes.

And these beneficiaries are particularly susceptible to harm because they often
lack the physical or mental ability to speak up.

Many times, a personal care worker is the only person a beneficiary will see for
weeks, so they go along with fraud or abuse because they are dependent on their
attendant for help.

We can do better. Our citizens deserve to know that the attendant they allow into
their home, the attendant paid by State and Federal taxpayers, will take good care
of them and have their best interests at heart. And while most do, it’s clear we have
a serious problem in this program.

Today, we are here to talk about the steps we are going to take to correct the
problems identified for us by the Office of Inspector General and others.

I would like to thank Ms. Grimm from the OIG and Ms. Iritani from GAO for
your extraordinary work that has exposed fraud, abuse, and mismanagement in this
program. Your decades of work have culminated in some common-sense rec-
ommendations for CMS that will better protect beneficiaries.

I look forward to discussing those recommendations today, and also learning
about how Congress can do its part to solve these problems.

Mr, Hill, I appreciate your testimony today too. I understand that CMS has taken
steps to implement some of these recommendations and is working toward improve-
ments. That’s encouraging, and I look forward to learning more about your work as
well.

Thank you, Mr. Chairman, for holding this important hearing today. I yield back
the remainder of my time.

Mr. MURPHY. The chairman returns the balance of his time and
yields back. I now recognize the gentleman from New Jersey, Mr.
Pallone, for 5 minutes.
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OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. PALLONE. Thank you, Mr. Chairman. This committee has a
long-standing history of examining fraud and abuse in Medicaid
and we should continue to find ways to improve the vital programs,
including the Personal Care Services program. But it is important
to keep these issues in context. Medicaid is a critical program that
provides essential healthcare to more than 74 million Americans,
including seniors, children, pregnant women, and people with dis-
abilities. Now with the expansion of Medicaid under the Affordable
Care Act, more than 12 million people gained health insurance cov-
erage last year. Additional achievements under the ACA have
helped improve the quality, accessibility, and affordability of
healthcare for millions of Americans.

We have made historic gains and we must not roll back this
progress by cutting essential health programs such as Medicaid.
The Republican Trumpcare bill which the Republican leadership is
still trying to convince members to support, drastically cuts and
caps the Medicaid program. It rations care for millions in order to
give giant tax breaks to the wealthy and corporations. By allowing
a State to arbitrarily cap coverage or provide a block grant for cer-
tain enrollees, Trumpcare would result in mass rationing of care
for seniors in nursing homes, pregnant women, working parents,
and people living with disabilities.

Instead, it is imperative that we make every effort to ensure Fed-
eral and State dollars are spent effectively. While Medicaid is al-
ready an incredibly lean program that has among the lowest im-
proper payment rates of any Federal health program, we should al-
ways be looking at ways to prevent any fraud, waste, or abuse in
any Federal program. The HHS Office of Inspector General has re-
ported on improper payments, questionable care quality, and fraud
in the PCS program and I am particularly concerned by OIG’s in-
vestigative advisory that highlighted stories of vulnerable patients
who were neglected and even harmed by the PCS providers en-
trusted with their care.

So I am committed to working with my colleagues to address
these issues and the root causes of fraud, waste, and abuse. How-
ever, any solution we consider to address the problems in the PCS
program should be designed primarily to serve one constituency,
and that is vulnerable Medicaid patients. We must root out fraud
and abuse, but we should not use potential fraud and abuse as an
excuse to harm the people these programs are intended to serve.
In other words, the answer to Medicaid fraud is not to cut coverage
or reduce benefits. The answer to beneficiary harm and neglect is
not to institute work requirements and the answer to abusive pro-
viders is not to drug test low-income beneficiaries. Instead, we
should be strengthening oversight so that bad actors are not al-
lowed into the program, all beneficiaries get the care they need,
and the American tax dollars are protected.

The PCS program is a great example of the type of crucial serv-
ices that we should be protecting and strengthening. PCS attend-
ants help patients with daily activities such as bathing and dress-
ing which gives Medicaid patients more freedom and dignity by al-
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lowing them to stay in their homes. Medicaid is the majority payer
of long term care services and supports for seniors and individuals
with disabilities and personal care services are a critical benefit for
these populations.

The HHS OIG has done important work on this issue that has
benefitted the committee’s past bipartisan work and no doubt will
continue to benefit this committee if given the proper resources and
that is one of the many reasons why I'm so concerned about Presi-
dent Trump’s budget blueprint which threatens to undermine the
important work of agencies like the HHS OIG.

We will also hear from GAO about the challenges posed by var-
ious PCS program requirements across different States and how
the States have not provided accurate data on the PCS program.
Because Medicaid is a Federal-State partnership, we need both
CMS and the States to do their part in conducting oversight.

And finally, Mr. Chairman, I would like to thank the witnesses
today for their commitment to strengthening the Medicaid program
and serving its beneficiaries. Instead of rolling back the progress
we’ve made, we must continue to find ways to improve oversight
of these vital programs and I don’t think anybody else wants my
time, so I will yield back, Mr. Chairman.

[The prepared statement of Mr. Pallone follows:]

PREPARED STATEMENT OF HON. FRANK PALLONE, JR.

Thank you, Mr. Chairman. This committee has a longstanding history of exam-
ining fraud and abuse in Medicaid. We should continue to find ways to improve
these vital programs, including the Personal Care Services (PCS) program. But it
is important to keep these issues in context.

Medicaid is a critical program that provides essential health care to more than
74 million Americans—including seniors, children, pregnant women, and people
with disabilities.

Now with the expansion of Medicaid under the Affordable Care Act (ACA), more
than 12 million people gained health insurance coverage last year. Additional
achievements under the ACA have helped improve the quality, accessibility, and af-
fordability of health care for millions of Americans.

We have made historic gains, and we must not roll back this progress by cutting
essential health care programs such as Medicaid. The Republican Trumpcare bill,
which the Republican leadership is still trying to strong-arm Members into sup-
porting, drastically cuts and caps the Medicaid program. It rations care for millions
in order to give giant tax breaks to the wealthy and corporations. By allowing a
State to arbitrarily cap coverage or provide a block grant for certain enrollees,
Trumpcare would result in mass rationing of care for seniors in nursing homes,
pregnant women and working parents, and people living with disabilities.

Instead, it is imperative that we make every effort to ensure Federal and State
dollars are spent effectively. While Medicaid is already an incredibly lean program
that has among the lowest improper payment rates of any Federal health program,
we should always be looking at ways to prevent any fraud, waste, or abuse in any
Federal program.

The HHS Office of Inspector General has reported on improper payments, ques-
tionable care quality, and fraud in the PCS program. I am particularly concerned
by OIG’s investigative advisory that highlighted stories of vulnerable patients who
were neglected and even harmed by the PCS providers entrusted with their care.

I am committed to working with my colleagues to address these issues and the
root causes of fraud, waste, and abuse. However, any solution we consider to ad-
dress the problems in the PCS program should be designed primarily to serve one
constituency: vulnerable Medicaid patients. We must root out fraud and abuse, but
we should not use potential fraud and abuse as an excuse to harm the people these
programs are intended to serve.

In other words, the answer to Medicaid fraud is not to cut coverage or reduce ben-
efits. The answer to beneficiary harm and neglect is not to institute work require-
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ments. And the answer to abusive providers is not to drug test low-income bene-
ficiaries.

Instead, we should be strengthening oversight so that bad actors are not allowed
into the program, all beneficiaries get the care they need, and Americans’ tax dol-
lars are protected.

The PCS program is a great example of the type of crucial services that we should
be protecting and strengthening. PCS attendants help patients with daily activities
such as bathing and dressing, which gives Medicaid patients more freedom and dig-
nity by allowing them to stay in their homes. Medicaid is the majority payer of long-
term care services and supports for seniors and individuals with disabilities, and
personal care services are a critical benefit for these populations.

The HHS OIG has done important work on this issue that has benefitted the com-
mittee’s past bipartisan work, and no doubt will continue to benefit this committee
if given the appropriate resources. That is one of the many reasons why I am so
concerned about President Trump’s budget blueprint, which threatens to undermine
the important work of agencies like the HHS OIG.

We will also hear from GAO about the challenges posed by varying PCS program
requirements across different States, and how the States have not provided accurate
data on the PCS program. Because Medicaid is a Federal-State partnership, we
need both CMS and the States to do their part in conducting oversight.

Mr. Chairman, I would like to thank the witnesses today for their commitment
to strengthening the Medicaid program and serving its beneficiaries. Instead of roll-
ing back the progress we have made, we must continue to find ways to improve
oversight of these vital programs.

Thank you, and I yield back.

Mr. MUrPHY. The gentleman yields back. So let’s begin. I ask
unanimous consent that the Members’ written opening statements
be introduced into the record, and without objection the documents
will be entered into the record.

I now would look to introduce our panel of Federal witnesses for
today’s hearing. First, we welcome Ms. Christi Grimm, Chief of
Staff of the Department of Health and Human Services, Office of
Inspector General. With nearly 2 decades of leadership and exper-
tise in HHS programs, Ms. Grimm manages the operation and re-
sources of the immediate Office of Inspector General and is respon-
sible for effective execution of OIG priority initiatives, advising on
a wide variety of policy and operational matters.

Next, we welcome Ms. Katherine Iritani. Have I said that right?
Good. Director of Healthcare Issues at the U.S. Government Ac-
countability Office. In her 36-year career with GAO, Ms. Iritani has
helped lead a wide variety of programs and evaluation assignments
for Congress. In recent years, she has overseen Medicaid financing,
payment, access, and long-term care issues, including program
oversight issues contributing to Medicaid being designated as a
high-risk program.

And last, we would like to welcome Mr. Timothy Hill, Deputy Di-
rector for the Center for Medicaid and CHIP Services, CMCS, and
the Centers for Medicaid and Medicare Services at HHS. As Dep-
uty Director at CMCS, Mr. Hill leads activities related to national
Medicaid and CHIP policy and program operations and works
closely with States in the implementation of their Medicaid and
CHIP programs.

So I thank all the witnesses for being here today and providing
testimony. We look forward to productive discussion on how we can
strengthen and combat waste, fraud, and abuse reform in the PCS
program.
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As you are aware, the committee is holding an investigative
hearing and when doing so has the practice of taking testimony
under oath. Do any of you have objection to testifying under oath?

Seeing no objections, the Chair then advises you that under the
rules of the House and the rules of the committee, you are entitled
to be advised by counsel. Do any of you desire to be advised by
counsel during testimony today? And seeing none there, then will
you please rise and raise your right hand. I will swear you in.

Do you swear the testimony you are about the give is the truth,
the whole truth, and nothing but the truth?

[Witnesses sworn. ]

Thank you. All of you are now sworn in under oath and subject
to the penalties set forth in Title 18 Section 1001 of the United
States Code.

We will have you each give a 5-minute summary of your written
statement and we’ll begin with Ms. Grimm, you are recognized.

STATEMENT OF CHRISTI A. GRIMM, CHIEF OF STAFF, OFFICE
OF INSPECTOR GENERAL, DEPARTMENT OF HEALTH AND
HUMAN SERVICES; KATHERINE M. IRITANI, DIRECTOR,
HEALTH CARE, GOVERNMENT ACCOUNTABILITY OFFICE;
AND TIM HILL, DEPUTY DIRECTOR, CENTER FOR MEDICAID
AND CHIP SERVICES, CENTERS FOR MEDICARE AND MED-
ICAID SERVICES, DEPARTMENT OF HEALTH AND HUMAN
SERVICES

STATEMENT OF CHRISTI A. GRIMM

Ms. GRIMM. Good morning, Chairman Murphy, Ranking Member
DeGette, and other distinguished members of the subcommittee. I
am Christi Grimm, Chief of Staff of the Office of Inspector General
for the U.S. Department of Health and Human Services.

Thank you for the opportunity to appear before you to discuss
the importance of protecting Medicaid personal care services from
fraud, waste, and abuse and protecting beneficiaries from abuse
and neglect. The Personal Care program has been one of OIG’s top
management concerns for the past 8 years. My testimony today will
highlight our work overseeing the Personal Care program and
progress the Department has made in implementing our rec-
ommendations.

In the last 5 years, often with our State partners, OIG has
opened more than 200 investigations involving fraud and patient
harm in the Personal Care program. For example, as the chairman
pointed out in his opening, in Pennsylvania, a personal care attend-
ant who was hired to provide close supervision to a beneficiary lost
her while shopping in a department store. The attendant waited an
hour before notifying the authorities. The beneficiary was found the
next day dead from exposure to the cold. This harm is something
no one should ever have to experience. Systemic problems must be
rectified so that the Federal and State Governments can prevent
similar tragedies.

In the past decade, OIG has issued more than 30 reports per-
taining the Personal Care which recommended the recovery of al-
most $700 million. OIG’s November 2012 Personal Care portfolio
summarized the findings of OIG’s body of work which found that
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Personal Care payments were often improper because the services
did not comply with basic requirements.

OIG’s October 2016 Investigative Advisory documented common
fraud schemes including payments for services that were unneces-
sary or not provided and resulted in death, hospitalization, and less
degrees of beneficiary harm. Collectively, our work demonstrates
the persistent vulnerabilities in personal care that contribute to
high improper payments, significant fraud, and that place vulner-
able beneficiaries at risk. Bad actors are exploiting policy
vulnerabilities and diverting Personal Care resources.

OIG’s long history of oversight and enforcement has consistently
demonstrated that basic pillars of program integrity prevention, de-
tection, and enforcement are lacking in the Personal Care program.
We must prevent bad actors from participating in our programs,
detect potential fraud, waste, and abuse and beneficiary harm, and
enforce the laws through Federal and State investigations and
prosecutions.

When these basic safeguards are in place, they have a dramatic
effect on our ability to identify and stop fraud, waste, and abuse.
For example, Alaska implemented a requirement that all Personal
Care attendants enroll with the State Medicaid Agency. Attendant
enrollment data helped Alaska detect potential patterns of fraud
and help strengthen cases for prosecution. In 2 short years, that
data helped Alaska to investigate and obtain 108 criminal convic-
tions and recover $5.6 million.

CMS has concurred with our top recommendations for improving
the Personal Care program. In 2016, CMS issued a request for in-
formation, guidance, and provided training to States and providers
resulting in improvements to the Personal Care program. Notwith-
standing this progress, much remains to be done. As of today, four
OIG recommendations from the 2012 portfolio remain
unimplemented.

First, CMS should establish minimum Federal qualifications and
screening standards for all personal care attendants.

Second, CMS should require States to enroll or register all per-
sonal care attendants and assign them unique identification num-
bers.

Third, CMS should require that Personal Care claims identify
the dates of services and who provided those services.

Finally, CMS should consider whether additional controls are
needed to ensure that Personal Care Services are allowed under
program rules and are provided.

OIG work has demonstrated that Personal Care is subject to per-
sistent fraud and beneficiary harm. CMS, in partnership with
States, must implement basic safeguards to protect this critical
benefit that allows millions of beneficiaries to remain in their
homes and communities. Combating fraud and patient harm in
Personal Care not only protects beneficiaries and programs, but
also elevates the many honest, professional, and dedicated care at-
tendants that enable beneficiaries to live independently.

Again, thank you for the opportunity to testify this morning. I
am happy to answer any questions you have.

[The prepared statement of Ms. Grimm follows:]
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Good morning, Chairman Murphy, Ranking Member DeGette, and other distinguished
Members of the Subcommittee. | am Christi Grimm, Chief of Staff of the Office of Inspector

General (OIG) of the U.S, Department of Health and Human Services.

Thank you for the opportunity to appear before you to discuss the importance of
protecting Medicaid personal care services (personal care or PCS) from fraud, waste, and abuse
and protecting the beneficiaries who rely on those services from abuse and neglect. OIG has an
extensive body of work examining vulnerabilities in PCS and recommending improvements to
address the lack of program integrity safeguards, high improper payments, and health and
safety vuinerabilities. Safeguarding beneficiaries and the Medicaid PCS program through better

program integrity continues to be one of OIG’s top priorities.

In the last 5 years, OIG has opened more than 200 investigations involving fraud and
patient harm and neglect in the PCS program across the country. Sadly, some of these cases
have involved loss of life and serious harm to Medicaid beneficiaries who are especially
vulnerable. These inciude cases like the elderly woman in Idaho who was hospitalized to treat
malnutrition and dehydration because the caregiver failed to provide water and food. When
investigators served a search warrant suspecting she was a victim of neglect, they found that

she had been living in filth despite the fact that Medicaid was paying a PCS attendant to care for

House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations
May 2, 2017 1
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her everyday needs. Or the Pennsylvania beneficiary with autism who died of exposure to the
cold while under the care of an attendant. The attendant lost the beneficiary in a crowded

store and waited an hour to notify authorities.

These are just two of the heartbreaking stories that no one should ever experience,
regardless of the State they live in or what type of personal care services they receive. OIGis
testifying today to highlight the important needs that an effective Medicaid PCS program serves
and identify ways to help the program better fulfill that potential. Systemic problems related to
the design and delivery of Medicaid PCS must be rectified so that the Federal Government can
help prevent similar tragedies from happening in the future and better combat fraud, waste,
and abuse. My testimony today will highlight: our work overseeing the PCS program; the
problems we have identified; our recommendations for improvement; and the progress to

date.

Background on Medicaid Personal Care Services

PCS enable Medicaid beneficiaries who are elderly, have disabilities {(including children
with disabilities), or have chronic or temporary conditions to live with as much independence as
possible in their homes and communities, rather than in nursing homes or institutions. The
services provided by PCS attendants include a broad range of nonmedical services to support
Activities of Daily Living — bathing, dressing, toileting, and personal hygiene. PCS can also offer
support for instrumental Activities of Daily Living, such as meal preparation, money

management, shopping, and telephone use. The services place providers directly in the homes

House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations
May 2, 2017 2
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of our most vulnerable beneficiaries, heightening the risk of fraud and abuse of the program,

and abuse or neglect of the beneficiary.

White PCS is an optional Medicaid benefit, all States provide this benefit to some
Medicaid beneficiaries in their State under their State plan or through home- and community-
based services waivers. PCS are generally provided under either an agency-directed or self-
directed model. Under an agency-directed model, a personal care agency is an enrolled
Medicaid provider and employs personal care attendants to provide services in beneficiaries’
homes. Under a self-directed model, the beneficiary or their representative has the
responsibility for managing the delivery of PCS, including hiring the personal care attendant.
These options allow States to have significant flexibility when designing PCS programs to meet
the needs of their beneficiaries. As a result, States often have several different programs that

provide PCS to a wide range of Medicaid beneficiaries.

Recent data suggest that PCS will continue to grow rapidly, partly because of the aging
baby boom population. For example, the U.S. Department of Labor, Bureau of Employment
Statistics, in its Occupational Outlook Handbook, 2016-2017 edition, projected that
employment of personal care aides will grow by 26 percent from 2014 to 2024. This growth is
faster than the average for all occupations, As of 2012, more than 3.2 million beneficiaries
relied on personal care, and in fiscal year 2014, Federal and State spending on personal care
totaled $14.5 billion, or about 18 percent of Medicaid’s spending on home- and community-

based services. Growth in personal care and other home- and community-based services has

House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations
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come about, in part, to fulfill the mandate of the United States Supreme Court in its decision in
Olmstead v. L.C., 527 U.S. 581 (1999} to help individuals with disabilities to live and be cared for

in their homes and communities whenever possible.

PCS Program Vulnerabilities

For the past 8 years, OIG has identified program integrity for home- and community-
based services, particularly PCS, as a top management concern. We have issued more than 30
audits and evaluations, recommending the recovery of over $700 million and improvements to
service delivery. OIG, often in partnership with the State Medicaid Fraud Control Units (MFCU},
has investigated hundreds of PCS fraud schemes. Our work demonstrates the persistent
vulnerabilities in PCS that contribute to high improper payments, significant fraud, and that

place vulnerable beneficiaries at risk for abuse and neglect.

0IG's October 2016 Investigative Advisory on Medicaid Fraud and Patient Harm
Involving Personal Care Services summarized various PCS fraud schemes OIG has seen in
Federal investigations. These cases show that PCS fraud takes many forms. Common schemes
involve payments for PCS that were unnecessary or not provided. Some PCS investigations
have uncovered schemes organized by caregiving agencies that involve numerous attendants
and beneficiaries, while other investigations have targeted individual attendants and the

beneficiaries these attendants claim to serve.

House Committee on Energy and Commerce, Subcommittee on Oversight and investigations
May 2, 2017 4
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For example, in 2016 OIG investigated a PCS attendant who submitted duplicate time
sheets to claim payment for services not rendered to multiple clients with developmental
disabilities. Although Medicaid was paying the PCS attendant to clean and cook for the clients
and help integrate them into the community, some clients lived in squalor. The PCS attendant
also endangered clients by driving while impaired by pain pills. Increased data and internal
controls would have revealed that services were not being provided to the beneficiaries.
Federal qualifications and screening standards would have revealed the attendant’s own
substance abuse problems, providing beneficiaries and their families with valuable background
information with which to make care decisions.

MFCUs are often on the front lines of investigating fraud in PCS. MFCUs regularly report
PCS as a top fraud concern; between fiscal years 2012 and 2015, approximately one-third of
their convictions involved PCS attendants. OIG consistently partners with MFCUs to combat
PCS fraud across the country. In June 2016, OIG participated in a National Health Care Fraud
Takedown and partnered with 24 MFCU offices on health care fraud issues, including Medicaid
PCS fraud. OIG has ongoing work exploring MFCUs’ efforts to combat PCS fraud. We expect to

issue the results this summer.

Although MFCUs are vital in the fight against fraud because of their position on the front
lines, they are limited in their ability to investigate allegations of patient abuse or neglect by
personal care attendants. MFCUs lack the authority to investigate Medicaid patient abuse or

neglect that occurs in a home- or community-based setting. A legislative change is needed to

House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations
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expand MFCUs’ statutory mission to include the investigation of abuse and neglect in

beneficiaries’ homes.

0IG’s November 2012 Personal Care Services: Trends, Vulnerabilities, and
Recommendations for Improvement (PCS Portfolio) summarized the findings of OIG’s body of
work on PCS and made recommendations to improve program vuinerabilities. OIG found that
PCS payments were often improper because the services did not comply with basic
requirements, OIG also found that there were inadequate controls in place to ensure proper
payments and quality of care. PCS services and controls vary significantly from State to State
because of a lack of Federal requirements for PCS and PCS attendants. This lack of consistency
across and within States regarding the use of internal controls and qualifications makes it

difficult to effectively pursue fraud and abuse in the PCS program.

Prevention, Detection, and Enforcement of PCS Fraud and Abuse

O1G’s long history of oversight and enforcement has demonstrated that to effectively

combat fraud, waste, and abuse and safeguard beneficiaries, action must be taken to

prevent bad actors from participating in our programs,

detect potential fraud, waste, or quality concerns quickly, and

enforce the laws of these programs through Federal and State investigations and

prosecutions of fraudulent and abusive practices.

House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations
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OIG’s work has consistently demonstrated that these basic pillars of program integrity

are lacking in PCS.

Prevent. First, there is a lack of basic Federal qualifications for PCS attendants. Asa
result, the Government does not consistently know who they are doing business with and
cannot effectively prevent bad actors from serving beneficiaries and billing the Medicaid
program. PCS places attendants directly in the homes of elderly or disabled beneficiaries who
may be particularly vulnerable, creating a real risk of patient abuse and neglect. Requiring all
PCS attendants to meet basic, minimum qualifications, such as having a State identification
card, minimum age requirements, and a background check, better ensures that only qualified
attendants are providing care. Requiring these minimum qualifications also ensures that
necessary steps are being taken to prevent bad actors from committing fraud and harm in this
important program. Some States currently require these basic safeguards in some of their PCS
programs, but not in others. Itis important that States have flexibility to implement various
types of PCS to appropriately tailor these programs to the specific needs of their beneficiaries.
However, that flexibility must be balanced with the need to provide all beneficiaries with the

protections of these basic safeguards. Thus, OIG continues to recommend that CMS establish

minimum Federal qualifications and screening standards for all PCS attendants.

Detect. Second, PCS attendants are not required by Federal law to be enrolled as
providers or otherwise registered by States. As a result, we lack consistent information across

States on who is actually entering the beneficiary’s home. Without this critical information, we

House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations
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cannot quickly identify and investigate a bad actor, including those who have engaged in fraud
or abuse in other States. A single PCS attendant may provide services to multiple beneficiaries,
putting each of them at risk. In addition, that same PCS attendant may have fraudulently
claimed reimbursement for services not actually provided by billing for services provided to
muitiple beneficiaries at the same time. Without knowing the individual who is providing the
services to a beneficiary, detecting fraud and abuse is severely hampered. Accordingly, OIG

continues to recommend that CMS require States to enroll or register all PCS attendants and

assign them unique numbers. This information will make it possible to protect beneficiaries

and identify potential fraud more quickly, and assure that minimum gualifications are met.

Enforce. Third, to mitigate improper payments and fraud in PCS, OIG recommends that

CMS require that PCS claims identify the dates of service and the PCS attendant who provided

the service. When States have adopted measures that make available better data about PCS, it
has a dramatic effect on the ability to identify and take action to stop fraud, waste, and abuse.
For example, Alaska implemented a requirement that all PCS attendants be enrolled with the
Medicaid agency. This allowed the Alaska MFCU and the Alaska Program Integrity Unit to
compare and match provider information against other data, such as Medicaid claims. Having
that provider data available significantly improved their capability to investigate bad actors. In
a short span of 2 years, that type of data analysis helped support 108 criminal convictions and
led to $5.6 million in restitution. It also had a sentinel effect that helped the State reduce its

PCS costs from $125 million in 2013 to $85 million in 2015.

House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations
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As this example shows, better data leads to better enforcement and reduced costs. The
savings achieved through better program integrity could provide funding for increased services
to a larger number of beneficiaries in need, increasing access to critical care. Access to reliable
national PCS data aliows fuller visibility into the program operations, vulnerabilities, and even
best practices. In addition, service-specific PCS data are critical to ensuring that oversight and
enforcement efforts are able to find fraud, waste, and abuse quickly and protect vulnerable

beneficiaries from harm.

21% Century Cures includes some promising steps forward to safeguard beneficiaries
and makes better data available for the PCS program by requiring that all States implement
electronic visit verification systems (EVVS) by 2019. The law requires that EVVS collect
information on who receives and who provides the service; the service performed; and the
date, time, and location of the service. As States begin implementing these new requirements,

it will be important to ensure that the data gathered is complete, accurate, and timely.

As the PCS program grows and evolves, OIG continues to recommend that CMS consider

whether additional controls are needed to ensure that PCS are allowed under program rules

and are provided.

Progress in Implementation of OIG Recommendations.

Notwithstanding progress, much remains to be done. To date, four PCS

recommendations remain unimplemented, and two have been implemented.

House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations
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OIG has worked with CMS to explore actions that it can take to address vulnerabilities in
the delivery of PCS. CMS has issued an informational bulletin, Strengthening Program Integrity
in Medicaid Personal Care Services (December 2016), that summarizes program integrity
vulnerabilities and highlights safeguards States can use right now to strengthen program
integrity in PCS. In addition, CMS has issued guidance, entitled Preventing Medicaid Improper
Payments for Personal Care Services (July 2016), describing steps that PCS agencies and
attendants can take to prevent improper payments. CMS also issued a Request for Information
(RF1) entitled Federal Government Interventions to Ensure the Provision of Timely and Quality
Home and Community Based Services (November 2016). CMS conducted a series of trainings,
webinars, and conferences with States. These activities outlined approaches for States to
identify overpayments. As a result, OIG closed the two recommendations related to adequate
prepayment controls and data States need to identify when beneficiaries are receiving

institutional care paid for by Medicare or Medicaid.

We have four recommendations that remain unimplemented:

1. Establish minimum Federal qualifications and screening standards for PCS workers,

including background checks.

2. Require States to enroll or register all PCS attendants, and assign them unique numbers.

3. Regquire that PCS claims identify the dates of service and the PCS attendant who provided

the service.

House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations
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4. Consider whether additional controls are needed to ensure that PCS are allowed under

program rules and are provided.

The RFI sought stakeholder comments, information, and data on policy options that
CMS can consider to address issues affecting home- and community-based services, including
PCS. CMS has indicated that it is currently analyzing the comments it received to determine
potential policy options. Depending on the actions CMS chooses to take, these

recommendations could be resolved.

Conclusion

0!G work has demonstrated that PCS is subject to persistent fraud and beneficiary
harm. CMS, in partnership with States, must implement basic safeguards to preserve this
critical benefit that allows millions of beneficiaries to remain in their homes and communities.
Combatting fraud and abuse in PCS not only protects beneficiaries and programs, but it also
elevates the many honest, professional, and dedicated care attendants that enable
beneficiaries to live independently. OIG is committed to the program integrity of home- and
community-based services and ensuring beneficiary health and safety. To achieve that goal,
OIG will continue to work with CMS and partner with other oversight agencies like MFCUs, the
Department of Justice, the Administration for Community Living, and the Department of Heaith

and Human Services’ Office of Civil Rights.
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Mr. MurpHY. Thank you, Ms. Grimm.
Ms. Iritani, you are recognized for 5 minutes.

STATEMENT OF KATHERINE M. IRITANI

Ms. IRITANI. Chairman Murphy, Ranking Member DeGette, and
members of the subcommittee, I am pleased to be here to discuss
GAO’s work on Medicaid personal care services. The number of
people receiving these services is significant and growing. Medicaid
is the Nation’s primary payer of long-term services and supports
including those provided in homes and community settings.

Personal care services are critical to helping people age in place,
maintain independence, and participate in community life to the
fullest extent possible. These services are not without risk, both for
beneficiary safety and for improper payments. Regarding safety,
beneficiaries receiving these services include older adults and indi-
viduals with disabilities, some of whom could be vulnerable.

Regarding improper payments, personal care services are among
the higher types at risk of being improper. One known concern is
with Medicaid being billed for care that was never provided to the
beneficiary.

My testimony today is based on two recent GAO reports that ex-
amined Federal requirements for programs providing personal care
services and data available for oversight.

Now, typically, I would start my statement with some key facts
about these services, such as the Federal requirements in place to
protect beneficiaries from harm and to ensure that services billed
to Medicaid were actually provided, and basic facts about these im-
portant services, such as the number of beneficiaries receiving
them in States and at what cost. But as you’ll hear today, these
key points of fact are not easily laid out.

I have three key observations from our work. First, there are
multiple different program authorities under which States can pro-
vide personal care services in Medicaid. Since the program’s incep-
tion 1n 1965, States have been required to cover institutional, but
not home and community-based care. Since 1975, several different
options to provide home and community services have been pro-
vided to States. All States have adopted one or more different pro-
grams to varying degrees. How States screen, train, and monitor
attendants and ensure billed services are provided varies, not only
between States, but even within States, by program.

A second key finding in our work: the Federal requirements CMS
has in place for oversight of beneficiaries’ safety and provision of
services vary significantly between the different types of programs.
Approaches for measuring quality assurance, defining and moni-
toring critical incidents, screening attendants to ensure they are
not bad actors and then ensuring billed services are provided can
and do vary significantly between programs. These differing re-
quirements result in uneven safeguards for beneficiaries, depend-
ing on the program they are enrolled in; uneven assurances regard-
ing oversight of billed services; and complexities for States and oth-
ers administering and overseeing services.

A third key finding of our work relates to the data CMS needs
for oversight. Our work found that data available to CMS on the
provision of and spending on personal care services are not always
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timely, complete, consistent, or accurate. For example, data lags
caused by late submissions from States and other problems can
mean CMS lacks good data for years on the services States have
provided.

At the time of our work conducted in 2016 largely, the best avail-
able data were for 2012 and only available for 35 of the States that
provided these services. For those 35 States where we had data, 15
percent, amounting to nearly $5 billion in claims, lacked provider
identification numbers; 34 percent, amounting to over $5 billion in
claims, lacked information on the quantity of services provided; and
more than 400 different procedure codes were used by States to
identify personal care services.

Without good data, CMS cannot effectively perform key manage-
ment functions such as ensuring State claims are appropriate, en-
suring appropriate Federal matching, identifying program risks,
and monitoring access and spending trends.

In recent years, Congress has directed HHS to improve coordina-
tion of home and community-based programs in Medicaid. CMS has
taken steps to do so, and more can be done. In view of the growth
in, the demand for, and the cost of Medicaid home and community-
based services and the importance of these services to the bene-
ficiaries who rely on them, Federal leadership to improve data and
better harmonize requirements among different types of programs
is needed.

Mr. Chairman, this concludes my statement. I'm happy to an-
swer any questions.

[The prepared statement of Ms. Iritani follows:]
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MEDICAID PERSONAL CARE SERVICES
More HarmonizedProgram Reguirements and
Better Data Are Needed

What GAQ Fourid

In its November 2076 report: GAQ found a patchwork of federal fequxremenﬁs
related to how states must pmtect the safety of beneficiaries intheir personal
care services programs and fo-how states ensure that billed services are actually
provided. Personal care services help beneficiaries with basxc activities of daily
i¥dng such as bathing and. dresssng, ity & home-or commum(y -based setting For two
types of programs under whichi personal care services can be offered, statss
must describe to the Centers for Medicare & Medicaid Services {CMS) how they
will enisure the health and welfare of beneficiaries. Similar requiremants ware riot
in place for several other programs GAQ examined. In addition, for some but not
all personal care services programs that GAD reviewed, states rust provide
evidence to CMS that the state is paying claims for services that have actually
been provided. These differing federal program requirements resultin uneven
beneficiary safeguards and lavels of assurantes reqarding states' beneficiary
protections and oversight of billed services, GAQ recomimended that CMS take
steps to harmonize and achieve 8 more consistent application of federa
requirémients across programs. CMS agreed with GAG's recommendation and
sought input on‘how to do 50 by publishing a request forinformation.

in its January 2017 report, GAO found limitations in he data that GMS collects to
monitor the provision of personist care services and to-onitor state spending on
services: Forexariple:

« . Dataon personal cdre services provided were often not timely,
complete or consistent. The mostrecent data available during GAO's
review (2016) were for 2012 and included data for only 35 states, Further, 15
percem of claims facked provider identification numbers and 34 percent
lacked infortation onthe quantity of serviges provided! ‘Data were also
incansistent s more than 400 different procedurs codes were Used by states
to identify personal care setvices, Without timely; complete, and consistent
data, GMS is uriable to effectively oversee state programs and verify who is
provxd fig-personal care services ot the type, amount; and’ dates ‘of services
provided. |

+ Dataon states’ spending on CM$’s expenditure reports; the basis for
states! receipt of federal matching funds, were not always accurate'or

compléte  From 2012 through 2015, 17 percént of expenditure lines wete
not reported correctly by states, according to. GAQ's analysis. Nearly two-
thirds of-these erfors were due to states not'separately identifying personal
care services expentitires, as required by GMS, from other tybes of
expenditures; Inadccurate and incomplete data limit CMS’s ability to, among
other-oversight functions, ensure federal matchmg funds are appropriate.

GAO made several recommendations to improve-the data CMS collects to -
monitor the provision of and expenditures on personal.care services.: CMS
agresd with some but not all of these recommendations

Urifted States Government Accountabllity Office
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Chairman Murphy, Ranking Member DeGette, and Members of the
Subcommittee:

I am pleased to be here today as you examine the personal care services
benefit available under Medicaid, the federal-state health financing
program for low-income and medically needy individuals. Medicaid is the
nation’s primary payer of long-term care services and supports for
disabled and aged individuals who may need care for an extended period
of time. Personal care services are a significant and important component
of Medicaid's long-term care services and supports. Personal care
services provide assistance to beneficiaries of all ages who have limited
ability to care for themselves because of physical, developmental, or
inteltectual disabilities, helping them with activities of daily living such as
bathing, dressing, and toileting. Such assistance can enable disabled and
aged beneficiaries to remain in their homes, maintain their independence,
and participate in community life to the fullest extent possible.

Medicaid spending on long-term care services and supports is significant,
representing more than one-quarter of Medicaid spending annually. The
federal cost of Medicaid long-term care spending is expected {o increase
from $75 billion in 2015 to $111 billion in 2026." Historically, Medicaid
spending for long-term care has been largely for services provided in
institutional settings, such as nursing homes. In recent years, this trend
has changed and the majority of federal and state spending has shifted
towards home- and community-based services (HCBS)—that is, services
and assistance provided to beneficiaries in their homes or other settings
integrated with their communities.? As a result of the aging of the nation’s
population and increased opportunities for aged and disabled individuals
to live in their homes instead of institutions, the demand for and spending
on HCBS and personal care services is expected to increase.

Although personal care services are an important support for Medicaid
beneficiaries, provision of these services is not without risk, both for
beneficiary safety and for improper Medicaid payments. Beneficiaries
receiving personal care services include aged individuals and individuals
with physical, developmental, or intellectual disabilities, some of whom

Congressional Budget Office, Detail of Spending and Enroliment for Medicaid for CBO's
March 2016 Baseline (Washington, D.C.. 2018).

23e Truven Health Analytics, Medicaid Expenditures for Long-Term Services and
Supports in FY 2013 {June 30, 2015).

Page 1 GAQ-17-538T Medicald Personal Care Services
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can be vuinerable. Also, when personal care services are provided in a
private home, other providers or community members may not be present
to help discourage or report on questionable activities. These factors can
result in some beneficiaries being at risk of unintentional harm and
potential neglect and exploitation. A beneficiary’s capacity to manage
finances and secure possessions may decline with age, onset of
dementia, or other cognitive disabilities, and put them at risk of theft or
financial exploitation from unscrupulous attendants.® Moreover,
depending on the particular state and Medicaid program, personal care
attendants who provide services may not be required to have a credential
from an organization that trains workers for certain qualifications. The
provision of personal care services is also at high risk for Medicaid
improper payments, including instances where services for which the
state was billed were not provided. The Centers for Medicare & Medicaid
Services (CMS), an agency within the U.S. Department of Health and
Human Services (HHS), estimated that about 12 percent of all states’
payments for personal care services in 2015 were improper—twice the 6
percent error rate estimated for 2014—and that the projected dollar
amount of payment errors was over $3.6 billion, up from $2 billion
estimated for 2014.4

3GAO, Elder Justice: National Strategy Needed fo Effectively Combat Elder Financial
Exploitation, GAO-13-110 (Washington, D.C.: Nov. 15, 2012). In addition, the HHS Office
of inspector General has issued reports that documented cases of beneficiary neglect.
See U.S. Department of Health and Human Services Office of Inspector General,
Investigative Advisory on Medicaid Fraud and Patient Harm Involving Personal Care
Services, Memo to Vikki Wachino, Deputy Administrator and Director, Center for Medicaid
and CHIP Services, Centers for Medicare & Medicaid Services (Washington, D.C.: Oct. 3,
2016).

“Centers for Medicare & Medicaid Services (CMS), Medicaid and CHIP 2015 Improper
Payments Report, (Washington, D.C.: 2016). These figures represent spending on a fee-
for-service basis only and exclude claims paid as part of a managed care arrangement.
An improper payment is defined by statute as any payment that should not have been
made or that was made in an incorrect amount (including overpayments and
underpayments) under statutory, contractual, administrative, or other legatly applicable
requirements. 1t includes any payment to an ineligible recipient, any payment for an
ineligible good or service, any duplicate payment, payment for a good or service not
received {except for such payments where authorized by law), and any payment that does
not account for credit for applicable discounts, improper Payments Efimination and
Recovery Act of 2010, Pub. L. No. 111-204, § 2(e), 124 Stat. 2224, 2227 (2010) (codified
at 31 U.S.C. § 3321 note). Additionally, Office of Management and Budget guidance
instructs agencies to report as improper payments any payments for which insufficient or
no documentation was found.

Page 2 GAD-17-598T Medicaid Personal Care Services
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As the agency overseeing Medicaid at the federal level, CMS is
responsible for overseeing state Medicaid programs, including protecting
Medicaid fiscally from improper payments, ensuring that all beneficiaries
are protected, and collecting data from states on Medicaid spending for
services, and the types and volume of services provided, to carry out its
oversight responsibilities. CMS also provides states with guidance on
federal program requirements. Personal care setvices can be provided
under many different authorities under Medicaid, and states have
developed many different types of programs for delivering personal care
and other home- and community-based services. In recent years,
Congress has directed HHS to improve coordination of these programs,
which could harmonize requirements—that is, implement a more
consistent administration of policies and procedures. Specifically, in 2010
Congress required HHS to take steps to improve the coordination among,
and regulation of all, providers of home- and community-based services
to achieve a more consistent administration of policies and procedures
across programs,®

We issued a report in each of 2016 and 2017 examining the federal
oversight of Medicaid personal care services provided by state Medicaid
programs.® My remarks today are based primarily on these two reports
and will focus on our assessment of:

1. federal program requirements to ensure the safety of Medicaid
beneficiaries receiving personal care services and to ensure that
billed services are actually provided; and

2. the extent CMS collects data that can be used to monitor the provision
of and spending on personal care services by state Medicaid
programs.

My remarks on the federal program requirements o ensure the safety of
Medicaid beneficiaries and to ensure that billed services are provided are
based on our 2016 report. For that report, we reviewed applicable federal
laws, regulations, and guidance, including state reporting requirements
specific to Medicaid personal care services programs. We also reviewed

Spatient Protection and Affordable Care Act, Pub. L. No. 111-148, § 2402(a), 124 Stat.
119, 301-302 (2010},

$See GAO, Medicaid Personal Care Services: CMS Could Do More to Harmonize
Requirements across Programs, GAQ-17-28 {Washington, D.C.: Nov. 23, 2016} and
GAQ, Medicaid: CMS Needs Befter Data to Monitor the Provision of and Spending on
Personal Care Services, GAO-17-169 (Washington, D.C.: Jan. 12, 2017).

Page 3 GAO-17-598T Medicaid Personal Care Services
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personal care services programs in four states, selected to include
variation in the types of such programs. In addition, we reviewed reports
by CMS and HHS Office of the Inspector General relating to personal
care services and interviewed CMS officials. My remarks on the data
CMS collects on Medicaid personal care services are based on our 2017
report. For that report, we analyzed data collected by CMS on personal
care services provided to beneficiaries and on state Medicaid spending
on those services. For services provided, we analyzed Medicaid provider
claims and managed care encounter data for calendar year 2012—the
most recent and complete data available at the time of our 2016
analysis—for 35 states that had finafized 2012 data.” For spending, we
also analyzed Medicaid expenditure data for all 50 states and the District
of Columbia for calendar years 2012 through 2015.° Additional
information on our scopes and methodologies are included in the 2016
and 2017 reports.

We conducted the work on which this statement is based in accordance
with generally accepted government auditing standards. Those standards
require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions
based on our audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on
our audit objectives.

Background

Medicaid Program

Medicaid is jointly financed by the federal government and the states, with
the federal government matching most state Medicaid expenditures using

7Each state transmits digital files with the claims and encounter data to CMS using the
Medicaid Statistical Information System. This system is designed to provide CMS with a
detailed, national database of Medicaid program information to support a broad range of
program management functions, including health care research and evaluation, program
utilization and spending forecasting, and analyses of policy alternatives. CMS developed a
research-friendly data set called the Medicaid Analytic eXtract (MAX), which is a set of
beneficiary-level data files derived from state-submitted MSIS claims data on Medicaid
eligibility, service utilization, and payments. We used MAX data to analyze claims for
personal care services because they are more refiable and consistent than states’
quarterly MSIS reports. For purpose of this report we refer to MAX data as MSIS data
because MAX is based on state MSIS data submissions.

SStates must submit their Medicaid expenditures gquarterly to CMS using the web-based
Medicaid Budget and Expenditure System,

Page 4 GAC-17-598T Medicaid Personal Care Services
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a statutory formula that determines a federal matching rate for each state.
Medicaid is a significant component of federal and state budgets, with
estimated total outiays of $576 billion in fiscal year 20186, of which $363
billion is expected to be financed by the federal government and $213
billion by the states. Medicaid served about 72 million individuals, on
average, during fiscal year 2016.9

As a federal-state partnership, both the federal government and the
states play important roles in ensuring that Medicaid is fiscally sustainable
over time and effective in meeting the needs of the populations it serves.
States administer their Medicaid programs within broad federal rules and
according to individual state plans approved by CMS, the federal agency
that oversees Medicaid.

Federal matching funds are available to states for different types of
payments that states make, including payments made directly {o
providers for services rendered under a fee-for-service model and
payments made to managed care organizations:

« Under a fee-for-service delivery model, states make payments directly
to providers; providers render services to beneficiaries and then
submit claims to the state fo receive payment. States review and
process fee-for-service claims and pay providers based on state-
established payment rates for the services provided.

« Under a managed care delivery model, states pay managed care
organizations a set amount per beneficiary; providers render services
to beneficiaries and then submit claims to the managed care
organization to receive payment, Managed care plans are required to
report o the states information on services utilized by Medicaid
beneficiaries enrolled in their plans—information typically referred to
as encounter data.

Most states use both fee-for-service and managed care delivery models,
aithough the number of beneficiaries served through managed care has
grown in recent years.

Federal law requires each state, under both fee-for-service and managed
care delivery models, to operate a claims processing system to record

SExpenditure and enrollment data are from Department of Health and Human Services,
Centers for Medicare & Medicaid Services, Office of the Actuary, 2016 Actuarial Report on
the Financial Qutlook for Medicaid (2017).

Page § GAO-17-598T Medicaid Personal Care Services
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information about the services provided and report this information to
CMS:

« Provider claims and managed care encounter data are required to
include information about the service provided, including the general
type of service; a procedure code that identifies the specific service
provided; the focation of the service; the date the service was
provided; and information about the provider who rendered the
service (e.g., provider identification number).

« Fee-for-service claims records must include the payment amount.
Federal law requires states to collect managed care encounter data,
but actual payment amounts to individual providers are not required.

Long-Term Services and
Supports, Home and
Community Based
Services, and Personal
Care Services

Long-term services and supports financed by Medicaid are generally
provided in two settings: institutional facilities, such as nursing homes and
intermediate-care facilities for individuals with intellectual disabilities; and
home and community settings, such as individuals’ homes or assisted
living facilities. Under Medicaid requirements governing the provision of
services, states generally must provide institutional care to Medicaid
beneficiaries, while HCBS coverage is generally an optional service.
Medicaid spending on fong-term services and supports provided in home
and community settings has increased dramatically over time—to about
$80 billion in federal and state expenditures in 2014-—while the share of
spending for care in institutions has declined, and HCBS spending now
exceeds long-term care spending for individuals in institutions (see fig.
1)."% All 50 states and the District of Columbia provide long-term care

"OMedicaid HCBS and institutional long-term care spending is roughly equal for services
provided on a fee-for-service basis. However, when long-term care services provided
under a managed care arrangement are included, HCBS spending exceeds institutional
spending. Truven Health Analytics, under contract with CMS, reported that 2013 was the
first instance of expenditures for HCBS exceeding institutional services as a percentage of
all long-term care services—51 percent for HCBS compared to 49 percent for institutional
services. See Truven Health Analytics, Medicaid Expenditures for Long-Term Services
and Supports.

Page 6 GAQ-17-598T Medicaid Personat Care Services
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services to some Medlcaad beneficiaries in home and-community
settmgs "

Figure'1: Percentage of ding and Total Spendmg on Medicald Leng:rerm Services and Supports for. Inst‘rtutlonal Care
and Home- and Community-Based Services, Fiscal Years 1994 through 2014
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Personal care services, a key type of HCBS, are typically nonmedical

services provided by personal care attendants-=home-care workefs who
may or may not-have specialized training. The demand for personalcare
services is expected to increase as is the number of attendants providing

”Changes to-federal Medicaid law In the last 35 years have oxpanded states’ options for
providing tong-term care services and supporls, including perssrsa} targ services: in home
and community settings. Fagtors dtiving these chiariges may inciudé the desire and
increased ability of beneficiaries who are aged and disabled to live in their homes and
communities-and the Stpréme G 'S 1009 Olmistead gecision; which: Held that states
must serv individuals with disabi i cominunity-based: semngs under gertain
cirgumstances, Olmstead v. L.C,, 527 U.8. 581 (1999},
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these services in coming years. ™ The number of Medicaid beneficiaries
receiving personal care services at this time is not known, but likely in the
millions. In calendar year 2012, the most recent and complete available
data, an estimated 1.5 million beneficiaries in the 35 states reporting at
the time received personal care services at least once. ™ Total Medicaid
spending for personal care services is also not known, as spending in
managed care delivery systems is not reported by service. Total Medicaid
spending for personal care services in fee-for-service delivery systems
was about $15 billion in FY 2015.

Types of Personal Care
Services Programs

With approval from CMS, states can choose to provide personal care
services under one or more types of authorities (referred to in this
statement as programs) put in place over the past 41 years under
different sections of the Social Security Act. The various types of
programs provide states with options for permitting participant direction
and choices about how to limit services, among other things {(see table 1).

Table 1: Types of Programs under Which States Can Provide Medicaid Personal Care Services

Number of states
administering

personal care

Program name services through

{Year) program  Authorizing statute and program description

State Plan Personal Care 25 Starting in 1975, states have had the option of offering personal care services
Services as a Medicaid State plan benefit. in its present form, section 1905(a)(24) of the

(implemented in 1978)

SBocial Security Act, enacted in 1893, authorizes states to provide personal care
services as a covered service in their state Medicaid plans, State Plan personal
care services can serve beneficiaries who need an institutional levei of careor
those who do not need an institutional level of care. States must provide
services to all eligible beneficiaries and cannot limit the number covered or use
waiting lists.

20verall, the number of personal care attendants employed is projected to increase by 26
percent from 2014 to 2024, growing from 1,768,400 in 2014 to 2,226,500 in 2024. The 26
percent rate of growth is much faster than the projected national average for ail
occupations of 7 percent, See U.8. Depariment of Labor, Bureau of Labor Statistics,
Occupational Qutiook Handbook, 2016-17 Edition (2016).

38 GAO-17-169,
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Program name
{Year}

Number of states
administering
personal care

services through

program  Authorizing statute and program description

Home- and Community-
Based Services (HCBS)
Waiver

(Enacted in 1981)

48 Section 1815(c) of the Social Securiy Act authorizes states {0 seek waivers of
certain traditional Medicaid requirements in order to provide HCBS, including
personal care services. For example, the Secretary of HHS can waive the
requirement that the state provide services statewide to eligible beneficiaries.
States can choose fo provide any of a specified range of services to eligible
beneficiaries including personal care services, case management, habilitation,
and respite care.® Only beneficiaries who need an institutional level of care are
eligible. CMS can waive certain federal requirements, allowing states fo farget
services to specific groups and limit the number of beneficiaries served.

State Plan HCBS
{Enacted in 2006}

4 Section 1915(i) of the Social Security Act authorizes states to provide any of the
same range of services as avatlable under HCBS Waivers, including personal
care services. Unlike HCBS Waiver programs, states have the option to cover
beneficiaries who need an institutionat leve! of care, but must provide services
to beneficiaries who do not require an institutional level of care. States can
target services to specific groups of beneficiaries but may not limit access to
services based upon the cost of services or the income or location of efigible
beneficiaries.

Participant-Directed
Option
{Enacted in 2006)

g Section 1815() of the Social Security Act gives states additional options for the
delivery of perscnal care services and other services, The Participant-Directed
Option is not a stand-alone program but, instead, must be offered in conjunction
with either State Plan personal care services or HCBS Waiver. States can offer
beneficiaries the option to receive individual budgets to pay for personal care
services and other services. Beneficiaries may also be permitted to compensate
a legally liable relative, such as a spouse or a parent, for personal care
services. States are permitted to fimit the number of beneficiaries served and to
target services to specific groups. Beneficiaries can be eligible for an
institutional leve! of care or not.

Community First Choice
{Enacted in 2010}

8" Section 1915(k) of the Social Security Act authorizes states to provide personal
care services and a range of services. States must provide services to ali
beneficiaries who are efigible. Only beneficiaries who would otherwise need an
institutional level of care are eligible. States receive a 6 percentage point
enhanced federal match for all services provided under Community First Choice
programs,

Source: Social Securty Act, Title XX and CMS. | GAG-17-598T

*Case management is a servica that assists Medicaid recipients in gaining access 1o needed medical, sosial, aducational, and other
services. Habilitalion services help beneficiaries to acquira or imprave skifs to become more indeperdent. Respite care provides 8
rangs of services to beneficiaries when unpaid caregivers are absent of need raliet,

*The number of states with a Community First Choice program s current as of September 2016,

CMS has implemented the different statutory requirements associated
with these various program types by issuing regulations, as well as
guidance to help states implement their Medicaid programs in accordance
with applicable statutory and regulatory requirements. Guidance can
include letters to state Medicaid directors, program manuals, and
templates to help states apply for CMS approval to provide certain
services like personal care. Together with federal statutes, the regulations
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and guidance issued by CMS establish a broad federal framework for the
provision of personal care services. States are responsible for
establishing and administering specific policies and programs within the
federal parameters laid out in this framework.

Federal Program
Requirements for
Maintaining
Beneficiary Safety
and Ensuring That
Billed Services Are
Provided Differ
Significantly

in our 2016 report examining the federal program requirements for the
multiple programs under which perseonal care services are provided, we
found significant differences in federal requirements related to beneficiary
safety and ensuring that billed services are provided.' These differences
may translate to differences in beneficiary protections across program
types. Program requirements can include general safeguards for ensuring
beneficiary health and welfare, quality assurance measures, critical
incident monitoring, and attendant screening. For example, states
implementing an HCBS Waiver program or a State Plan HCBS program
must;

+ Describe to CMS how the state Medicaid agency will determine that it
is assuring the health and welfare of beneficiaries. To do so, states
must describe: the activities or processes related to assessing or
evaluating the program; which entity will conduct the activities; the
entity responsible for reviewing the results of critical incident
investigations; and the frequency at which activities are conducted.

« Demonstrate to CMS, by providing specific details that an incident
management system is in place, including incident reporting
requirements that establish the type of incidents that must be
reported, who must report incidents, and the timeframe for reporting.

In contrast, states implementing a State Plan personal care services
program or a Community First Choice program have fewer requirements
for beneficiary safeguards. For example, for these programs, states are
not required to do the following:

« Provide CMS with detailed information describing the activities they
are taking to assure the health and welfare of beneficiaries.

YEor purposes of this analysis, we reviewed regulations specific to personal care
services, which appear at 42 C.F.R. Paris G, J, K, and M, as well as any personai care
service-specific guidance issued by CMS. We did not review regulations or guidance of
general applicability, such as program integrity requirements set forth in 42 C.F.R. part
455, because changes to these requirements would affect services beyond those provided
under personal care services programs,
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+  Demonstrate o CMS specific detalls about their criticalincident
management process and-incident reporting system: instead they are
reguired to describe more generally thelr “process for the mandatory
repofting, investigating and resolution of allegations of neglect, abuse,
ot exploitation.™® '

Table 2 below iilustraies more broadly the differenceés in federal program
requirements that establish beneficiary safeguards and protections that
we identified in our'2016 report.

Table 2: Federal Medicaid Personal Care Services Program Requirements on Safeguarding Beneficiaries, by Prograny Type,
as of November 2016 sl E Rin

[ t Care Services Program Type®

State Plan
Home- and
State Plan. Community~
personal care . Based Ssrvices. . Community
Requirements for states® services H{HCBS) - HOBS Waivers - First Choice

Assure netessary safequards have been taken to protect

the health and welfare of beneficiaries ® ®

Describe health and welfare safeguards o ® @

Measure and improve performance in meeting assurances. (o L] [N e}
Submit performance measurement evidence to determine o o ® o°
whether or not an assurance has been met

Annually report on the impact of the program on the health o o & P
and welfare of recipients

Assure that interventions and supports will cause no har o P “‘ 8°

1o the individual

The beneficlaries’ plan of care must reflect risk factors and
measures in place to minimize these factors, including o ® ® ®
back-up plans when needed. .

Quility asswrance related to health and welfare
Quality assurance {general)

Quality assiirance system that continuousty monitors health
and well-baing

Quality improvement strategy to measure individual
outcomes

S5ea, for example, 42 C:F R, § 441 585(a)(2) (20186).
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Personal Care Services Program Type"

State Plan
. Home~and
State Plan Community-
pergonal care-  Based Services Community
Requirements for states” sorvices: {HCBS) HCBS Waivers First Choice
Quality assurance and improvement plan must identify o Py ® ®

critical incidents

Quality assurance system must include a process for the
mandatory reporting, investigation, and resolution of o el o] L]
allegations of critical incidents

Demonstrate that on an ongoing basis, the state identifies,

addresses and seeks to prevent instances of abuse, neglact, [ ® [ ] of
exploitation, and unexplained death

Demonstrate that an incident management system is in o ® ® o
piace

Set'standards for training . Rl ) o )
Develop provider qualifications or standards L ® [ 2 [
Monitor uncredentialed providers . Qo @ : & e}

Legend: o = Required & * Not réquired S

Saurce: GAO analysis ot Sectiors XIX of the Sooiai Security Act, Parsonal Care Services RegUialions: OMS guidanc | GAO-17-888T
*One other lyie of personal care servites program is called the: Participant-Directed Option, itis nota

e prograrm; instead; states pair i with sither State Plan'personalcars services or HOBS

Waivers. The feguirements ot the Undérlying paired authority apply to programs offering the
Participant-Ditected Opfian, .
*Far purposes of (N analyeis, we revi ions specific to'personal care services, which
appear at 42 CF R Pans Gl Keand M, as well s any personal care services:speci :
issued by CMS: We did regulations orguidance of generalapplicability, such as Medicald
program infegrly requirenients set forth 1142 TLFE.R. par 465, because changes to thase
requirements would affact services: beyond those provided- untier personal care setvices programs.
“For the Community: First Choice program, states describe how i RV in
their state plan:amendinents: but there is no requiremént to medsure.afid Improve program
performance and submit svidence of such.

“States must report on intaries’ ‘physical and ional health.” -

“For Community First Cholce, states must assure that interveitions 2rd suppons, will cause no harm
when they are provided in a setting that is owned or controlied by the: providec: For HOBS Waivers
and State Plan HCBS, states must provide this assurance regardiess of the setting

‘For Community Eirst Choice: states must have quality dssurance plans (hat include'a process for
reporting critical Incidents, but are not required 1o have preventioh programs. .«

“This requirement applies to atfendants who work for a provider agency thatis approved by the state
to provide personal Care services to beneficiaries.

Differences in federal program requirements may also result in significant
differences in the level of assurance that billed services are actually
provided to beneficiaries. States implementing HCBS Waiver programs
and State Plan HCBS programs, for éxampile, are required by CMS to
provide evidence that the state is only paying claims when services are

Page 12 GACIT-598T Medicaid Personial Care Services



42

actually rendered, while the State Plan personal care services and
Community First Choice programs are not required to do so.

Table 3 below highlights the federal Medicaid personal care services
program requirements that we identified in our 2016 report to ensure that
billed services are provided for each of the different type of HCBS
program states may administer.

Table 3: Federal Medicaid Personal Care Services Program Requirements on Ensuring Billed Services Are Provided, by
Program Type, as of November 2016

Personal Care Services Program Type®

State Plan
Home- and
Community-
State Plan Based
Requirements for states on ensuring that bitled personal care Services HCBS Community
services are pmvidedh services {HCBS) Waivers First Choice
Assure financial accountability and submit to an o P . o

independent financial audit

Provide evidence that claims are only for services o P . o
rendered

Describe the processes to validate provider biflings to
help ensure that services were provided

Monitor service delivery for participant-directed services

Legend: = Required o = Not required
Source: GAD analysis of Section XIX of the Social Security At Personal Care Services Reguiations; CMS guidance | GAQ-17-698T

*One other type of personal care services program is cafied the Participant-Directed Option. itis nota
standalone program; instead, states pair it with either State Plan personal care services or HCBS
Waivers. The requirements of the underlying paired authority apply to programs offering the
Participant-Directed Option.

For purpeses of this analysis, we reviewed regulations specific to personal care services, which
appear at 42 C.F.R. Pars G, J, K. and M. as well as any personal care service-specific guidance
issued by CMS. We did not review regulations or gui of general icability, such as ical
program integrity requirements set forth in 42 G.F R, part 455, because changes to these
requirements would affect services beyond those provided under personal care services programs,

The four selected states we examined as part of our 20186 report used
different methods to ensure attendants provided billed services to
beneficiaries, according to state officials. For example, for at least some
personal care services programs, two states required beneficiaries to sign
timesheets, and two states used electronic visit verification timekeeping
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systems.® All four states performed quality assurance reviews for some
personal care services programs to ensure billed services are received. "

The differing federal program requirements can create complexities for
states and others in understanding federal requirements governing
different types of HCBS programs, including personal care services.
These different requirements may also result in significant differences in
beneficiary safeguards and fiscal oversight, as illustrated in the following
examples:

« Beneficiaries may experience different health and welfare safeguards
depending on the program in which they are enrolled. For example, in
one state we reviewed in 2016, the state required quarterly or
biannual monitoring of beneficiaries for most of its personal care
services programs. In contrast, for another program, the state
required only annual monitoring contacts, in par, officials told us, due
1o the differing program requirements.'® Depending on the program
type, CMS may have fewer assurances that beneficiaries’ with similar
levels of need are in programs with similar protections. For example,
three of the four states we reviewed—Maryland, Oregon, and Texas—
have in recent years transitioned coverage of personal care services

BElectronic visit verification timekeeping systems are newer, technology-based systems
that electronically record when attendants begin and end providing services to a
beneficiary. Such systems may include features to verify the attendant's location and
make sure the attendant is in the beneficiary’s home.

State quality assurance procedures help assure state Medicaid personal care services
programs are meeting quality standards and are to be implemented in compliance with
federal and state program requirements. States design their own quality assurance
procedures in accordance with federat Medicaid personal care service requirements,
which vary by Medicaid personal care services program and are subject to approval by
CMS. In general, quality assurance procedures across the four states we reviewed include
monitoring such as case file or record reviews and in-home visits to make sure required
procedures were followed.

8rederal internal control standards state that agencies should establish control activities
that appropriately cover the objectives and risks of an entity’s operations. See GAO,
Standards for infernal Controls in the Federal Govemment, GAO-14-704G (Washington,
D.C.: Sept. 2014). Internal control is a process effected by an entity’s oversight body,
management, and other personnel that provides reasonable assurance that the objectives
of an entity will be achieved. In the case of personal care services, a risk-based internal
control process would suggest that programs protecting Medicaid beneficiaries from harm
and ensuring that payments are made only made when services are actually provided are
comparable across programs serving like beneficiaries. A consistent process and
comprehensive framework for managing risk can help ensure risks are managed
effectively, efficiently, and coherently
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for beneficiaries who need an institutional level of care from personal
care services programs with relatively more stringent federal
beneficiary safety requirements to programs with reiatively less
stringent requirements. Aithough they were not required to do so,
state officials in the three states reported that the states chose to
continue using the same quality assurance measures in the new
programs as the best way to ensure safety for beneficiaries. Without
more harmonized requirements, we concluded that CMS has no
assurance that states that transition personal care services from
HCBS Waivers to Community First Choice in the future wili make the
same decisions.

» States can use different processes for each personal care services
program to ensure that billed services are actually provided, and
some programs may not be subject to federal personal care services
requirements explicitly in this regard. For example, in one state we
reviewed in 20186, steps taken to ensure billed services are provided
under some types of personal care services programs were not
required in another of the state’s programs.™

A report we issued in 2012 reviewing states’ implementation of different
HCBS programs also suggested that states could benefit from more
harmonization of program requirements. Officials in selected states we
reviewed in 2012 noted the complexity of operating muitiple programs.?
For example, officials from one state reported that the complexity resulted
in a siloed approach, with different enrollment, oversight, and reporting
requirements for each program. The administration and understanding of
the programs available to beneficiaries was difficult for state staff and
beneficiaries, according to officials in another state. The officials indicated
that they would prefer CMS issue guidance on how states could operate
different HCBS program types together, rather than issuing guidance on
each program separately.

In our 2016 report, we acknowledged certain efforts CMS had taken to
harmonize requirements and improve oversight of personal care services
programs. However, despite these efforts, we found that significant

19The state reported that in one personal care services program, a supervisor must visit
the beneficiary and document whether the attendant is delivering the authorized personal
care services tasks. The state did not apply the same process to another of its personal
care services programs for which there was no specific requirement in this regard.

2GAQ, Medicaid: States’ Plans to Pursue New and Revised Options for Home- and
Community-Based Services, GAO-12-648 (Washington, D.C.: June 13, 2012).
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differences in program requirements existed. We recommended that CMS
take additional steps to better harmonize and achieve a more consistent
application of program requirements, as appropriate, across the different
personal care services programs in a way that accounts for common risks
faced by beneficiaries and to better ensure billed services were provided.
CMS agreed with these recommendations, and has sought input by
publishing a request for information on numerous topics related to
Medicaid home and community-based services, including input on how to
ensure beneficiary health and safety and program integrity across
different types of personal care services programs.

Data on Personal
Care Services
Collected by CMS
were Often Not
Timely, Compilete,
Consistent, or
Accurate

Claims and Encounter
Data Were Not Timely,
Complete, or Consistent

In our 2017 report examining the data CMS uses tc monitor the provision
of personal care services, we found that claims and encounter data
collected by CMS were not timely. Data are typically not available for
analysis and reporting by CMS or others for several years after services
are provided. We found that this happens for fwo reasons. First, although
states have 6 weeks following the completion of a quarter o report their
claims data, their reporting could be delayed as a result of providers and
managed care plans not submitting data in a timely manner, according to
the CMS contractor responsible for compiling data files of Medicaid
claims and encounters. For example, providers may submit claims for
fee-for-service payments to the state late and providers may need to
resubmit claims to make adjustments or corrections before they can be
paid by the state. Second, once complete MSIS data are submitted by the
states, the data must be compiled into annual person-level claims files
that are in an accessible format, checked to identify and correct data
errors, and consolidated for any claims with multiple records. This
process, for one year of data, can take several years and, as a result,
when information from claims and encounters becomes available for use
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by CMS for purposes of program management and oversight it could be
several years old,

We also found that Medicaid personal care services tlaims and encounter
data that CMS collects weré incomplete in two ways: Ficst, speczf ¢ data
on beneficiaries’ persanal care services were not included in the calendar
year 2012 MSIS data for 16 states, as of 2016, when we conducted our
analysis: Nevertheless. these 16 states received federal matching funds
for the $4.2 billion in total tee-for-service payments forpersonal care
services that year--about'33 percent of fotal expenditures for personal
care services reported by all states (ses figure 2).%

Figure 2: Percentade !
Expenditires for States That Were and Were Not Incluéed in the Medrcaxd
Statistical Information Systern Data
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Source: GAQ analysis of Centars for Medicars & Medicald Services date, | GAC-7-598T

170 estimate the icaid.p 1al care services expenditures associated with the 16
missing states; we anglyzed aggregate fee-for-service expeniditures for these services as
reported by these states through the Msdicald Budget and Expsnditurs System)
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Second, even for the 35 states for which 2012 MSIS ¢laims and
encounter-data were available, certain data elements collected by CMS
were incomplete. For example, for the records we analyzéd, 20 percént
included no payment information, 15 percent included no provider
identification numbet to identify the provider of service, and 34 percent
did not identify the quantity of services provided (see figure 3).%

Figure 3:Percentag 2 Medica ims and Encounters Tor Par
Services ln 35 States That Had Complete Information on Payi
information, and the Guantity of Seivices Provided

@ 20 48 80 89 100

Percentage

- Complate

complete

Source: GAC anaiysis of Cenfars ior Madicars & Madicaid Services data. | GAU-7:508T

*Payment amounis.are avaitable for claims made under a fee-for-service deliver modet: payments
made to providers under managed care fre notincluded in the data.

22\e previously reported that managed care encounter data submitted by states to CMS
have been relatively ingommplete-gnd unreliable. See GAQ, Medivald; Service Utization
Patterns for Beneficiaries in Managed Care. GAO-15-481 (Washington, .G May 29,
2018).
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Incomplete data limit CMS's ability to track spending changes and
corroborate spending with reported expenditures because the agency
lacked important information on a significant amount of Medicaid
payments for personal care services. For example, among the 2012
claims we reviewed for personal care services under a fee-for-service
delivery model, claims without a provider identification number accounted
for about $4.9 billion in total payments. Similarly, payments for fee-for-
service claims with missing information on the quantity of personal care
services provided totaled about $5.1 billion. These data gaps represented
a significant share of total personal care services spending, which totaled
about $15 billion in fee-for-service expenditures in 2015,

Even when states’ claims and encounter data collected by CMS was
complete, we found that it was often inconsistent, which limits the
effectiveness of the data to identify questionable claims and encounters.
For purposes of oversight, a complete record (claims or encounters)
should include data for each visit with a provider or caregiver, with dates
of when services were provided, the amount of services provided using a
clearly specified unit of service (e.g., 15 minutes), and the type of
services provided using a standard definition. Such a complete record
would allow CMS and states to analyze claims to identify potential fraud
and abuse. The following examples illustrate inconsistencies in data
regarding when services were provided and the types of services that
were provided from the 35 states whose data we reviewed:

« When services were provided. State-reported dates of service were
overly broad. In the 35 states, some claims for personal care services
had dates of services (i.e., start and end dates) that spanned multiple
days, weeks, and in some cases months. For 12 of the 35 states, 95
percent of their claims were billed for a single day of service.
However, in other states, a number of claims were billed over longer
time periods. For example, for 10 of the states, 5 percent of claims
covered a period of at least 1 month, and 9 states submitted claims
that covered 100 or more days. When states report dates of service
that are imprecise, it is difficult to determine the specific date for which
services were provided and identify whether services were claimed
during a period when the beneficiary is not eligible o receive personal
care services—for example, when hospitalized for acute care
services.

« Type of services provided. States used hundreds of different
procedure codes for personal care services. Procedure codes on
submitted claims and encounters were inconsistent in three ways: the
number of codes used by states; the use of both national and state-
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specific codes, and the varying definitions of different codes across
states. More than 400 unique procedure codes were used by the 35
states. CMS does not require that states use standard procedure
codes for personal care services; instead, states have the discretion
to use state-based procedure codes of their own choosing or national
procedure codes. As a result, the procedure codes used for similar
services differed from state to state, which limits CMS’s ability to use
this data as a tool to compare and track changes in the use of specific
personal care services provided to beneficiaries because CMS cannot
easily compare similar procedures by comparing service procedure
codes.

Medicaid Expenditure
Data Collected by CMS
Were Not Always Accurate
or Complete

in our 2017 report we found that Medicaid personal care services
expenditure data coilected were not always accurate or complete,
according to our analysis of expenditure data collected by CMS from
states for calendar years 2012 through 2015. When submitting
expenditure data, CMS requires states to report expenditures for personal
care services on specific reporting lines. These reporting lines correspond
with the specific types of programs under which states have received
authority to cover personal care services, and can affect the federal
matching payment amounts states receive when seeking federal
reimbursement. For example, a 6 percent increase in federal matching is
avaitable for services provided through the Community First Choice
program. 2 For three other types of HCBS programs, CMS also requires
states to report their expenditures for personal care services separately
from other types of services provided under each program on what CMS
refers to as feeder forms—that is, individual expenditure lines for different
types of services that feed into the total HCBS spending amount for each
program,

We found that not all states were reporting their personal care services
expenditures accurately, and, as result, personal care services
expenditures may have been underreported or reported in an incorrect
category. We compared personal care services expenditures for all states
for calendar years 2012 through 2015 with each state’s approved
programs during this time period and found that about 17 percent of
personal care services expenditure lines were not reported correctly. As

Bn addition to the 6 percent enhanced federal matching rate, states operating a
Community First Choice program are subject to a maintenance of expenditures
requirement—ihat is, states operating such a program are reguired in thelr first year to
maintain or exceed the level of spending from the prior year.
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illustrated:in figure 4, nearly two-thirds of the reperting etrors were a
result of states hot separately identifying and reporting person
services expenditures using the correct reporting Ines; as required by
CMS, Without separate reporting of personal care expenditures as
required; CMS is unable:fo ensure appropriate federal payment, monitor
how spending changes over ime across the different program types.and
have an gccurate estimate of the magnitude of potential improper
re-services, The other types of errors involved
states erroneously repoding expenditures that did not correspond with
approved programs. As a result, CMS fs not able to efficiently and
effectively identify and prevent states from receiving federal matching
funds inapprop! Iy in part because it does not have accurate fee-for-
service claims hat track payments by personal care program type
that is linked with expendxtures reported for purpose of federal
reimbursement.

Figure 4. Percentage of Personal Care Services Expenditure Lmes 2012102015
with State Reporting Errors

B oo
Errors fall fypes)

Errors dua fo states not using personal care services réporting lines

o Errors dus to reporting i i i ith approvad personat i d progiams®
Saurce; GAG avtalysls of Gefters for Madicars & Madicaid Servioes data, | GAQTH-G08T.

"Errors include states report ng perscmal care services expendifires for programs that they did not

administer and states not Teporling personal care services expenditires for programs that they did
administer.
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These errors demonstrated that CMS was not effectively ensuring its
reporting requirements for personal care expenditures were met. We
concluded that by not ensuring that states are accurately reporting
expenditures for personal care services, CMS is unable to accurately
identify total expenditures for personal care services, expenditures by
program, and changes over time. According to CMS, expenditures that
states reported through MBES are subject to a variance analysis, which
identifies significant changes in reported expenditures from year to year.
However, CMS’s variance analysis did not identify any of the reporting
errors that we found., CMS officials told us that they would continue to
review states’ quarterly expenditure reports for significant variances and
follow up on such variances.

{n our 2017 report, we acknowledged certain efforts CMS had taken to
improve the data it collects. However, these efforts had not addressed
data issues we identified that limited the usefulness of the data for
oversight. We recommended that CMS take steps to improve the
coliection of complete and consistent personal care services data and
better monitor the states’ provision of and spending on Medicaid personal
care services. Specifically, CMS agreed with recommendations to better
ensure states comply with data reporting requirements and to develop
plans for analyzing and using the data. The agency neither agreed nor
disagreed with recommendations to issue guidance {o ensure key data
regarding claims and encounter data are complete and consistent, or with
a recommendation to ensure claims data can be accurately linked with
aggregate expenditure data. in light of our findings of inconsistent and
incomplete reporting of claims and encounters, errors in reporting
expenditures, and the high-risk of improper payments, we believe action
in response to these recommendations is needed.

in conclusion, Medicaid personal care services are an important benefit
for a significant number of Medicaid beneficiaries and amount to billions
of dollars in spending to the federal government and states. The demand
and spending for personal care services continues to grow. However, the
services are not without risk. Personal care services are at high risk for
improper payments and beneficiaries may be vulnerable and at risk of
unintentional harm and potential neglect and exploitation. Over the years,
federal laws have given states a number of different options to provide
home- and community- based services. Having various options for
providing personal care services provides flexibilities for states in how
they administer their programs and provide services to different groups of
beneficiaries. At the same time, our work has also found a patchwork of
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federal requirements, resulting in varying levels of beneficiary safeguards
and requirements to ensure that billed services are actually provided. As
a result, beneficiaries with similar needs could be receiving services in
programs with significantly different safeguards in place, depending on
the program, Similarly, the level of assurance that billed services are
actually provided could vary based on the type of program. Further, our
work showed that the data CMS collects for oversight of these programs
is not always timely, complete, accurate, and consistent. Without better
data, CMS is hindered in effectively performing key management
functions related to personai care services, such as ensuring state claims
for enhanced federal matching funds are accurate. CMS has taken steps
to improve the data it collects from states, and to establish more
consistent administration of policies and procedures across the programs
under which personal care services are provided. However, we found
additional steps are warranted.

Chairman Murphy, Ranking Member DeGette, and Members of the
Subcommittee this concludes my prepared statement. | would be pleased
to respond to any question that you might have at this time.
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Mr. MurpHY. Thank you, Ms. Iritani.
Mr. Hill, you're recognized for 5 minutes.

STATEMENT OF TIM HILL

Mr. HiLL. Thank you. Good morning, Chairman Murphy, Rank-
ing Member DeGette, and members of the subcommittee. Thank
you for the invitation and the opportunity to discuss personal care
services in Medicaid.

Speaking as a career executive with over 25 years of experience
to Medicare and Medicaid service, to Medicare and Medicaid bene-
ficiaries, I can state with confidence that CMS shares your commit-
ment to protecting beneficiaries and ensuring the taxpayer dollars
are spent on legitimate items and services. This fiduciary commit-
ment is the forefront of all of our activities. In that regard, we
greatly appreciate the ongoing work done by the IG and the GAO
to highlight potential vulnerabilities in these important programs
and we rely on their recommendations to inform our program im-
provement activities across all our programs.

As you know, States are primarily responsible for day-to-day op-
eration of the Medicaid program and for designing programs that
best serve the needs of the beneficiaries in any particular State.
While we at CMS have an important role to play in terms of pro-
viding overall guidance and direction, States are in charge of ad-
ministering the Medicaid programs and have significant flexibility
to choose options that enable them to deliver high quality, cost ef-
fective care for their residents.

Perhaps nowhere in the Medicaid program is that flexibility more
important than in designing and administering home and commu-
nity-based service programs including the provision of personal
care services. Personal care services provide vital, person-centered
care that allows individuals to remain in their homes or community
instead of a nursing facility or other institution. In Medicaid, cov-
erage of these important services is generally optional for States.
However, because States see the value in these services, nearly all
50 States provide some level of coverage.

It’s hard to overstate the ways in which maintaining home and
community based service programs benefits both the communities
and the beneficiaries they serve. These programs cost less for both
States and beneficiaries. They empower patients to have more con-
trol over their daily lives and the management of their health and
they provide essential and culturally appropriate support to pa-
tients and their families.

It’s precisely because of the importance of these programs to
Medicaid that it’s paramount that we do all we can to protect these
programs from fraud, waste, and abuse. Not solely to protect
against financial losses, but as we’ve heard this morning, but more
importantly to protect against abuse or neglect of vulnerable bene-
ficiaries, many of whom are elderly or individuals with disabilities
and may have no other practical alternative to institutionalization.

Even one case of fraud, abuse or neglect is too many. In our ef-
forts to protect these programs and the beneficiaries they serve, we
pursue a balanced approach that recognizes the unique needs of
every State while preserving their flexibility to design programs
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that will best serve their residents, while at the same time ana-
lyzing when and where to use national standards or guidance.

We take a number of actions and we’ll continue to help States
safeguard their Medicaid beneficiaries and program resources by
providing them with the tools they need to be successful. For exam-
ple, to help States better understand requirements and share best
practices, we publish guidance that highlights suggested ap-
proaches to strengthening and stabilizing the Medicaid home care
workforce and other options to strengthen program integrity in
Medicaid Personal Care Services programs.

We've provided training for State officials and other stakeholders
creating space for them to collaborate, share best practices, while
staff is simultaneously staying up to date on emerging program
vulnerabilities.

CMS also uses focused program integrity reviews, assessing
State program integrity effectiveness related to their administra-
tion of personal care services, providing States with feedback on
vulnerabilities and possible corrective actions.

This year, we plan to conduct focused reviews on PCS in five ad-
ditional States.

We also use our Medicaid Integrity Resources to work collabo-
rative with States to identify improper payments through review of
claims. Using these resources, we've conducted over 40 audits on
personal care services in 8 States. In one recent audit of PCS serv-
ices in one State resulted in over $500,000 being returned to the
Treasury.

Even as we continue to work with States to help them implement
their programs, we are interested in understanding what changes
need to be made at the Federal level. That is why last November,
we published a request for information to gather stakeholder feed-
back on a provision of HCBS services. We are particularly inter-
ested in the benefits and consequences of implementing standard
Federal requirements for personal care services and what these
standards could include and how they could be developed.

We're reviewing the comments we received to inform our ap-
proach to supporting States and their program integrity efforts in
a way that maximizes State flexibility while protecting personal
care service programs and beneficiaries from fraud, waste, and
abuse.

As we continue our efforts for PCS, we must also work to ensure
that any additional oversight requirements do not create adminis-
trative burden, increase costs or impact beneficiary choice or con-
trol. The successful delivery of PCS in Medicaid ensure that both
individual needs and preferences are met and that the program has
adequate safeguards in place.

We look forward to continuing our work with States, our over-
sight partners, and other stakeholders. This concludes my state-
ment. 'm happy to take any questions.

[The prepared statement of Mr. Hill follows:]
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U. S. House Energy and Commerce Committee,
Subcommittee on Oversight and Investigations
Combating Waste, Fraud, and Abuse in Medicaid’s Personal Care Services Program
May 2, 2017

Chairman Murphy, Ranking Member DeGette, and members of the Subcommittee, thank you for
the invitation and the opportunity to discuss personal care services (PCS) in Medicaid. We share
this Subcommittee's commitment to protecting beneficiaries and ensuring taxpayer dollars are
spent on legitimate items and services, both of which are at the forefront of our program integrity
mission. Because Medicaid is jointly funded by States and the Federal government and is
administered by States within Federal guidelines, both the Federal government and States have
key roles as stewards of the program, and CMS and States work together closely to carry out
these responsibilities. Under the Medicaid Federal-State partnership, the Federal government sets
forth a policy framework for the program and States have significant flexibility to choose options

that enable them to deliver high quality, cost-efficient care for their residents.

PCS are one example of Home- and Community-Based Services (HCBS), types of person-
centered care delivered in the home and community and can include a variety of health and
human services. HCBS, including PCS, can be a critical component in helping beneficiaries
maintain as much independence as possible in their homes by providing assistance with basic
Activities of Daily Living (ADL), such as bathing or dressing, and Instrumental Activities of
Daily Living (1IADL) such as meal preparation and money management. This allows
beneficiaries to remain in the community rather than in a nursing facility or other institution.
Creating and maintaining a Medicaid HCBS program benefits the community and the individuals
served in many ways; these programs are usually less than half the cost of residential care,
empower patients to have more control over their daily lives and management of their health, and
provide essential and culturally appropriate support to patients and their families.’

CMS takes the oversight of State PCS programs seriously, and the health and well-being of
Medicaid beneficiaries are a top CMS priority, Without PCS, many beneficiaries who are elderly

and individuals with disabilities may have no practical alternative to institutionalization. Program

! https://'www.cms.gov/Qutreach-and-Education/American-Indian-Alaska
Center/info/hebs.hitm}

-Native/ATANLTSS-TA-
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integrity weaknesses in PCS put vulnerable beneficiaries at risk of substandard or harmful care

and put program funds at risk for fraud, waste, and abuse.

We appreciate the ongoing work done by the Department of Health and Human Services Office
of Inspector General (O1G) and the Government Accountability Office (GAO) to highlight
potential program integrity vulnerabilities and provide recommendations on strengthening
safeguards. CMS relies on these recommendations to inform our program improvement activities
across our programs, including PCS. We have taken action to address a number of the
recommendations made by OIG and GAO, and we will continue to identify and take additional
steps to enhance safety and quality of services provided to Medicaid beneficiaries while
maintaining the flexibility States need to design Medicaid programs that best meet the unique

needs of their residents.

Supporting Independence through Home- and Community-Based Services (HCBS) and
Personal Care Services (PCS)

Home- and Community-Based Services (HCBS), including PCS, are types of person-centered
care delivered in the home and community and can include a variety of health and human
services. HCBS programs address the needs of people with functional limitations who need
assistance with everyday activities, like getting dressed or bathing, and are designed to enable
people to stay in their homes and community, rather than moving to a facility for care. HCBS
programs are often funded by State-requested waivers. Waiver programs are part of a State's
Medicaid program, but they provide a special group of services to certain populations. Waiver
programs usually have medical and financial eligibility requirements, but eligibility for waiver
services may not be exactly the same as the eligibility rules for other Medicaid eligibility groups.
Coverage of PCS is optional for States, except when they are medically necessary for children
under the age of 21 eligible for early and periodic screening, diagnostic, and treatment (EPSDT)
services. When States include PCS, coverage can be established using several State Plan options,

under one or more waivers approved by CMS, or both.

Generally, PCS consists of services supporting ADL, such as movement, bathing, dressing,

toileting, and personal hygiene, or IADL, such as meal preparation, money management,
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shopping, and telephone use. Typically, an attendant provides PCS and rules for attendant
qualifications are set by States. Given the nature of the services provided, personal care provider
qualifications have tended to be less formal than those for providers of nursing or licensed
therapies. Many States have adopted personal care provider qualifications such as minimum age
requirements, possession of a valid driver's license, criminal background checks, and completion
of training required by the State and specific training required by the beneficiary. Certain
Medicaid authorities allow States to offer family members or legal guardians the option to

become a paid attendant.

There are generally two models of PCS service delivery that States can choose to make
available: agency-directed or self-directed. Agency-directed is the traditional delivery model for
PCS. Under this approach, a qualified PCS agency hires, fires, pays and trains personal care
attendants (PCAs) to provide services to eligible individuals. A variation of the agency model is
the "agency with choice,” in which an agency is co-employer with the beneficiary of PCS
attendants. Self-directed PCS is an alternative to the traditional delivery model. Under self-
directed models, beneficiaries or their representatives have decision-making authority over PCS
and take direct responsibility to manage their services with the assistance of a system of
available supports. In self-direction, individuals may have the option, and therefore the
responsibility, for managing all aspects of service delivery in a person-centered planning process
including, but not limited to "Employer Authority" which includes recruiting, hiring, training
and/or supervising providers and "Budget Authority,” pursuant to which the individual directs
how State-authorized Medicaid funds in a participant budget are spent. Beneficiary decision-
making and autonomy are hallmarks of self-directed models of service provision, and CMS
strongly encourages States to collaborate with stakeholders in considering use of self-directed
models with necessary supports and a person-centered planning process. By allowing
beneficiaries to choose trusted friends and family as PCS attendants, the use of self-directed

programs has assisted in increasing the pool of providers available.

As aresult of receiving HCBS, including PCS, many beneficiaries have been able to achieve

greater independence and community integration and have been able to exercise self-direction,
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personal choice, and control over services and providers.> Maintaining this State flexibility is a
critical component in CMS's overall efforts to encourage innovation and facilitate States' abilities
to address the specific needs of their residents. Studies suggest the HCBS delivery system is
more cost effective than an institutional placement®, and a 1915(c) HCBS waiver can only be
approved as long as, on an annual basis, the State can verify that the cost of services in the

community does not exceed the cost of services in the associated institutional settings.

CMS Support for State Program Integrity Efforts

While PCS programs vary greatly by State and within States, States must request and receive
approval from CMS to operate the programs and specify the services to be delivered, and CMS
works in concert with the State through the review process to ensure that the State oversight
system is sufficient and that individuals have appeal rights. In addition, in the newer PCS
coverage authorities and in the 1915(c) waiver program, States are required to report, track, and
evaluate data, including allegations of abuse, neglect, exploitation, and unexplained death. Their
reviews of this data are reported to CMS on a regular basis, and we take action as permitted
through regulation to address any concerns identified. In an effort to continuously improve the
quality of care provided, and in response to GAO and OIG recommendations, CMS has taken a
number of steps to improve program coordination by issuing additional guidance, providing

technical assistance to States, and modernizing Federal databases.

In January 2014, CMS promulgated a final rule* that harmonized many requirements for HCBS,
including PCS. These regulations addressed beneficiary assessments and plan of care provisions
for certain programs that provide PCS. The final rule also provided States with the option to
combine coverage for multiple target populations into one waiver to facilitate streamlined
administration of HCBS waivers, and allowed States to use a five-year renewal cycle to align
concurrent waivers that serve individuals eligible for both Medicaid and Medicare. The rule also

requires that States safeguard against the provision of unnecessary or inappropriate services and

? htps://kaiserfamily foundation. files. wordpress com/2014/03/8568-medicaid-beneficiaries-who-need-home-and-
community-based-serveies.pdf

* https://aspe.hhs.gov/basic-report/cost-effectiveness-home-and-community-based-long-term-care-services

479 FR 2948, January 16, 2014
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supports, relying on principles of person-centered planning to describe the services needed to

address issues identified in an assessment of the individual's healthcare status.

More recently, CMS published glx}dance for providers summarizing some of the key PCS and
PCA requirements, a brief explanation of differences between PCS and home health services, an
overview of common causes of improper payments, and guidance on how to avoid them.” In
February 2016, CMS provided training® to State officials on monitoring fraud, waste, and abuse
in home and community-based settings for PCS. The training included information on OIG's
recent PCS findings and possible actions States can take to help to identify and prevent PCS

waste, fraud and abuse.

CMS has also recently issued Informational Bulletins to States providing suggested approaches
for strengthening and stabilizing the Medicaid home care workforce” and other options to
strengthen program integrity in Medicaid PCS.® For strengthening and stabilizing the Medicaid
home care workforce, suggestions included the implementation of a registry to reflect individuals
meeting the State's provider qualifications, if applicable, and the option for States to require
basic training to workers without usurping beneficiary decisions on what skills are most
appropriate for their homecare workers. To address vulnerabilities regarding improper payments
for PCS services, we recommended that States establish adequate post-payment review
processes, incorporate prepayment edits that automatically deny unusual activity, such as
duplicative billings for the same service and duplicative billing during an individual's
institutional stay, and perform ongoing audits. Other options identified to address program
integrity within PCS programs included developing and implementing procedures for ensuring
compliance with requirements for provider qualifications and screening, and verification of

beneficiary need for services.

5 https://www.cms.gov/Medicare-Medicaid-Coordination/Fraud-Prevention/Medicaid-Integrity-
Education/Downloads/pcs-improperpayment-factsheet-082914.pdf

S https:/www,.medicaid.gov/medicaid/hebs/downloads/hebs-3a-fwa-in-pcs-training pdf

7 https://www.medicaid.gov/federal-policy-guidance/downloads/cib080316.pdf

8 https:/www.medicaid.gov/federal-policy-guidance/downloads/cib121316.pdf
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Last November, to better ensure the successful delivery of HCBS, including PCS, CMS released

a Request for Information® to solicit feedback on the following:

The benefits and consequences of implementing standard Federal requirements for
personal care workers in agency-directed and/or self-directed models of care;

The criteria of what standardized qualifications would include, in terms of educational,
minimum age, and screening requirements;

Circumstances in which standardization would not apply or would require different
standards;

The role of State-administered home care worker and/or PCS attendant registries;

The role of criminal background checks;

The role of home care worker organizations in providing training to support
implementation of Federal qualification standards;

The feasibility for State Medicaid programs of including home care worker identity on
claims submitted for reimbursement;

Program integrity safeguards that could be used instead of or in addition to OIG's
recommended controls for both agency-directed and self-directed PCS; and

Program integrity safeguard development

CMS received over 500 comments in response, and we are in the process of analyzing this

feedback and will incorporate suggestions as appropriate. As we move forward with program

improvement efforts, CMS is committed to maintaining State flexibility for PCS, in terms of

provider qualifications and oversight.

In February 2017, CMS focused a Medicaid Integrity Institute (MID)!® course on PCS. The M1l is

a CMS-funded program that provides training to State Medicaid and program integrity

staff. CMS developed the "Emerging Trends in HCBS/PCS" course to bring together State and

Federal stakeholders to discuss vulnerabilities, mitigation strategies, and challenges and barriers

related to PCS administration. Federal participants included CMS, OIG, and the Department of

9 https://www.federalregister.govidocuments/2016/11/09/2016-27040/medicaid-program-request-for-information-
tfi-federal-government-interventions-to-ensure-the

!9 For more info, see MII “About” page: hitps://www justice.gov/mii/about
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Justice (DOJ). State participants brought clinical, program integrity, policy, operations, social
work, faw enforcement, and programmatic expertise to the course. This diverse structure allowed
participants to articulate and develop a holistic approach to PCS program integrity. As a result,
the class participants reached consensus on potential program considerations that support the safe
delivery of services to vulnerable populations of beneficiaries eligible for HCBS and PCS and

more effective stewardship of program funds.

CMS has also developed focused Program Integrity Reviews related to PCS. The reviews assess
State program integrity effectiveness related to PCS, and provide States with feedback in terms of
vulnerabilities that may exist as well as resources to correct the vulnerabilities and identify best
practices which can be shared with other States. CMS will conduct this type of focused review in
five States in 2017 (1A, MS, NY, SD, and TX).

Finally, as part of the 21% Century Cures Act (P.L. 114-255) enacted last December, starting in
2019, States must require PCS provided under Medicaid to use an electronic visit verification
(EVV) system in order to receive the full Federal medical assistance percentage. EVV systems
electronically record the date, time, and, in some cases, location of a PCS provider's visitto a
beneficiary by utilizing technology such as cell phone GPS, digital signatures with time and date
stamping, or biometric recognition. Already, many States have either mandated or encouraged
the usc of EVV systems. We look forward to continuing to work with States as they move

forward in their design and implementation processes of these systems.

Conclusion

CMS and States have worked for decades to support increased availability and provision of
quality HCBS for Medicaid beneficiaries, which is not only a more cost-effective method of
service delivery, but is also often the option preferred by individuals receiving services. CMS
greatly appreciates the work of OIG and GAO regarding the potential vulnerabilities in the
provision of Medicaid PCS, and we look forward to continuing our partnership with these
agencies as well as the States. As we continue to improve program integrity for PCS, we must
also work to ensure that any additional oversight requirements do not create administrative

burden, increase costs and impact beneficiary choice and control, We will continue to assess the
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operational feasibility for States of these recommendations and the implications for beneficiary
access and quality of services. The successful delivery of PCS to Medicaid beneficiaries must
ensure that both individual needs and preferences are met and that the program has adequate

safeguards in place, and we look forward to continuing to improve our efforts in these areas,
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Mr. MurpHY. Thank you, Mr. Hill. I'll recognize myself for 5 min-
utes. First of all, Ms. Grimm, Ms. Iritani, I want to commend you
and your offices. It doesn’t happen a lot in Congress, but in terms
of a branch of the Federal Government that do their job, we thank
you for doing that. We are absolutely indebted to you for these dis-
coveries, and there’s a real trust we have in this committee for the
work you do. So please pass that compliment on to your other
workers as well.

That being the case, it bothers us about the stories you're telling
us, the fraud and abuse and how it really hurts the beneficiaries,
the elderly, and disabled individuals.

And there’s certain elements of this, Ms. Grimm, that you talked
about, the PCS, that make it more susceptible to fraud for the vul-
nerable. You mentioned in some of your testimony some of the sto-
ries that beneficiaries often feel reliant on or loyal to their attend-
ant—it sort of reminds you of the Stockholm Syndrome here—but
even if that attendant is committing fraud or abuse and harm. So
why is that, and what is in the system inherent in that that leads
to that and, of course, how do we change it?

Ms. GRIMM. Thank you for your question. I think inherent to per-
sonal care services is sort of the intimate nature of those services,
going into beneficiaries’ homes and providing services like bathing,
dressing, light housekeeping, food preparation. And in many of
those instances, as you point out, the beneficiary becomes very reli-
ant on those services, and in their mind services, even if they’re
suboptimal, are better than no services, and we have found appre-
hension on having fraud and abuse reported by beneficiaries. Often
referrals come to us from families or loved ones that are witnessing
neglect.

Mr. MURPHY. Are there threats made, subtle threats in terms
of—that sometimes occur under these circumstances?

Ms. GRIMM. I’'m not aware of a specific instance where the bene-
ficiary was told they could not report, but we certainly have plenty
of examples of harm that’s resulted from fraud.

Mr. MURPHY. And I'm wondering in these cases, too, at times
maybe a family puts up a hidden camera in the home, too, and also
records events. Have those occurred? Have you seen anything like
that?

Ms. GrRiMM. Hidden cameras in beneficiaries——

Mr. MURPHY. Families many times do that with their baby-
sitters, too, that may actually record some instances where a PCS
worker was causing some problems. Have you seen any instances
of that yet?

Ms. GRIMM. I don’t have any instances of that, but we do have
examples of family members that are perpetrating the harm and
neglect with the beneficiary, so even in those scenarios where it’s
self-directed PCS, we are still seeing instances of family members
committing that harm.

Mr. MURPHY. So given all of these stories and the heart-breaking
nature of them, if you could choose a recommendation you think
would make the biggest impact, what would it be?

Ms. GRiMM. We want to know who we’re doing business with at
the attendant level. So the number one recommendation that I
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would put forward is that you enroll and register attendants and
make sure that those identifiers are on the claims.

Mr. MURPHY. And background checks, full background checks on
them, too?

Ms. GRiMM. We do recommend background checks. Many of the
instances that we included in our investigative advisory would
have revealed a history of criminal conduct, including drug diver-
sion.

Mr. MURPHY. And what other kinds of backgrounds would be in
this besides drugs? Felonies, burglaries?

Ms. GRiMM. We do have another example of a case in Illinois
where a nurse had lost her licensure because she was stealing
drugs from her employer. And in that instance, she was excluded
from all Federal healthcare programs and a check, like we rec-
ommend for other programs and looking at the exclusions list,
would have revealed that.

Mr. MurpHY. OK, thank you. Ms. Iritani, what impact does CMS
have? How is it, in fact, not getting data on time? You made ref-
erences to this data. How does this affect the oversight ability for
CMS on PCS workers?

Ms. IRITANI. Data is critically important to really overseeing the
program. CMS needs data to ensure that payments are appropriate
and to assess trends and to ensure that the Federal matching is
appropriate for what States are claiming from the Federal Govern-
ment in terms of provided services.

Mr. MurPHY. Thank you. And Mr. Hill, given the kind of things
here, what steps do you see moving forward that you could use to
improve this whole process?

Mr. HiLL. So I think I would focus on two areas that have been
highlighted. First, on the policy side and the recommendations with
respect to standards. We've talked to the IG. We issued our RFI
last year. For us, it’s a balance, right, so every State is a little dif-
ferent. The requirements in one State may not be the requirements
we want to have in every State, so we’re anxious to continue our
analysis there to determine whether or not we should be putting
more requirements on States that internally have their own set of
standards or whether we should be doing that nationally at the
Federal level.

Second, and I couldn’t agree more, I think, with our colleague
from the GAO that the dearth of data in the Medicaid program is
a problem. We've done a lot over the last year to get data in in a
much more timely way in a way that will let us do analysis, not
only for our own selves, but also to give information back to the
States about how their programs are operating and so continuing
our effort to get data in to make that data timely and accurate I
think is very important.

Mr. MurpHY. Thank you. I'm out of time. Ms. DeGette, you're
recognized for 5 minutes.

Ms. DEGETTE. Thank you, Mr. Chairman. I'm gratified to hear
that members on both sides of the aisle recognize the importance
of the Personal Care Services program to Medicaid beneficiaries
and also the potential cost savings that we can get. But I do think
that we can work together to address where controls need to be im-
proved.
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A little note, one of the many little known provisions in 21st
Century Cures which, of course, this entire committee worked to-
gether on, required an electronic visit verification system for per-
sonal healthcare services and home healthcare services under Med-
icaid. What this requirement said is by 2019 all personal care visits
have to be electronically verifiable and that standard background
information would be collected on every claim which I think would
help. That would be a help.

I just want to ask the panel some of the questions about the
scope of the Personal Care Services program and what we can do.

Mr. Hill, you heard Ms. Grimm talk about some of these services,
particularly to the elderly who can stay in their homes. I think we
all agree this program can be very beneficial to people like that,
is that right?

Mr. HiLL. It’s incredibly beneficial. For every example and every
conversation we have with the IG about abuse and the horrible
things that are going on, I think there’s also as unreported sort of
hundreds of examples of folks who are now living in their home,
in their community with attendants and workers who make their
lives fulfilling in a way that would not be if they were in an insti-
tution, people who have suffered broken limbs, broken back or
where they have intellectual disabilities or any number of medical
conditions that normally keep them in an institution are keeping
them in their communities.

Ms. DEGETTE. And not only that, but it also is more cost effective
than putting them in nursing homes, is that correct?

Mr. HiLL. Absolutely, even as the GAO has noted, the highest
spending State for PCS is close to $30,000 per beneficiary. Nursing
homes are easily three to four times that amount.

Ms. DEGETTE. Thank you. Now Ms. Iritani, I think you testified
to this, your January 2017 audit found that the CMS data is of lim-
ited value for oversight purposes because it’s often not timely and
it’s inconsistent across State lines and has errors. Is that correct?

Ms. IrITANI That’s correct.

Ms. DEGETTE. And also, this is important. Although there are
problems with the quality of data, it doesn’t necessarily mean
there’s widespread fraud in the program, is that right?

Ms. IRITANI. That’s correct.

Ms. DEGETTE. And so why do you think the States are having
such a hard time providing accurate and timely data to the CMS?

Ms. IRITANI. There are a host of different reasons and we didn’t
look at that specifically. We have on-going work actually looking at
challenges that States are having with implementing T-MSIS, the
utilization claims system. More work needs to be done. But some
of the things that we are aware of in terms of some reasons States
haven’t submitted is related to new systems that they’re putting in,
maybe to comply with T-MSIS and other reasons.

Ms. DEGETTE. Don’t you think it would be a good idea to work
with the States so that we can get the data that we need because
we can’t really even begin to get our arms around the extent of the
problem until we have that data?

Ms. IRITANI. Yes.

Ms. DEGETTE. Can anybody testify what efforts we’re making to
standardize and to get that data? Mr. Hill?
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Mr. HiLL. I'll speak briefly on where we are with the data collec-
tion. As GAO has pointed out, historically, the Medicaid data that
we’ve gotten into CMCS has not been timely. It’s not been accurate.
Beginning 4 years ago, we began implementing a transformed sys-
tem, a new system to collect use data, utilization data, claims data
from States in a much more timely and standard format. We now
have requirements in terms of what data the States have to sub-
mit, how it has to be submitted and the timeliness of that.

We now have 35 States representing more than 60 percent of the
beneficiaries and expenditures in the country reporting data into
that system. We're beginning to share that data with our partners
to do quality assessment and be sure that it’s useable and it has
fixed a lot of the vulnerabilities that have been identified by the
GAO and are hoping, we, CMS, will be ready to accept data from
all States by the end of the summer.

Ms. DEGETTE. Great. Let me stop you there because I'm out of
time.

Mr. HiLL. Yes.

Ms. DEGETTE. Let me just say I think this would be a perfect
hearing for the fall, Mr. Chairman, to bring the States in to talk
about are they complying with that deadline of this summer and
to see what else they need.

Mr. MurpHY. Right, and we also had that briefing before that
most States are not even getting data.

Ms. DEGETTE. Right.

Mr. MUrPHY. So we’re kind of flying blind. So appreciate it.

Ms. DEGETTE. OK, thanks. I yield back.

Mr. MuURrPHY. I recognize the chairman of the committee for 5
minutes.

Mr. WALDEN. Thank you, Mr. Chairman. Ms. Iritani, in your re-
port on PCS data, you were only able to analyze 35 States because
15 had not reported the data yet, as you all are having this discus-
sion from 2012. So you conducted this audit from July 2015 to Jan-
uary of 2017 and as of then, 35 of 50 States had enough data from
2012 to analyze, correct?

Ms. IriTANI. Correct.

Mr. WALDEN. Why were the data so late? Is this a common prob-
lem? Once it gets there, it just seems like it can take several years
for CMS to process it, and why is that?

Ms. IRITANI. And I think there are two issues. One is that States
submit data late, and it could be because they are largely managed
care, and managed-care plans may submit data late or may not
submit data at all.

The other problem is that when the data comes in, it is not good
and so CMS needs to go through a lengthy validation process which
is part of why we only had data for 35 States several years later,
is that the data had not been validated for those other States.

Mr. WALDEN. Makes is it pretty hard to do appropriate oversight
and reconciliation and everything else then?

Ms. IRITANI. Yes.

Mr. WALDEN. Mr. Hill, GAO’s January 2017 report raised con-
cerns about these processing times. What’s the average time it
takes to process 1 year’s worth of data, if there is such a thing as
an average time?
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Mr. HiLL. Right, so as identified, the data that the GAO looked
at in the system that they were looking at was the system that is
prior to the one we’re using now. So for a State, for example, that’s
what we call live, submitting data into our system. For the 35 that
I've identified that are processing, we have up-to-date data within
a month current to the year, right, so if it’'s March and they sub-
mitted the data on the 1st of—from January and it’s consistent,
current for January.

Mr. WALDEN. All right.

Mr. HiLL. Now as I said, we’ve built in a lot of the front-end con-
trol to be sure that we don’t have to take as long as we were taking
in the prior system to do the quality check. Those quality checks
are built in upfront. So we’re confident and hopeful, I should say,
and confident that this new system will both provide data much
more timely, much more consistently, and in a way that will allow
us to do the analysis and the oversight in a way that we could not.

Mr. WALDEN. OK. Ms. Iritani, a question back to your comment
about the managed-care plans, could the States or the Federal Gov-
ernment make a condition of the contract with the managed-care
plans that they have to submit data on a regular basis in a format
that works for the expedited review and do we do that?

Ms. IRITANI. Yes, they are required to. It’s more a question of en-
forcement.

Mr. WALDEN. What’s the penalty if they don’t?

Ms. IRITANI. I think that will depend on the contract that the
States have put in place with the managed-care organization.

Mr. WALDEN. And we could probably weigh in on that contract
requirement since we’re a partner in this process?

Ms. IRITANI. That would be a policy decision.

Mr. WALDEN. Yes. OK. Ms. Grimm, I understand a beneficiary in
Pennsylvania died of exposure to the cold while under the care of
a PCS attendant according to some of the reports. In another case,
a hot July day, a PCS attendant in Maryland left a beneficiary
with developmental disabilities in a locked car while shopping with
a companion.

What’s the most important thing CMS can do to prevent bene-
ficiaries from being subject to neglect and abuse by PCS attend-
ants?

Ms. GRIMM. Move to require States to enroll or register a care
attendant so that we’re able to keep track of what’s happening at
that attendant level.

Mr. WALDEN. OK, and what reaction, if you get any, from the
States when this is suggested?

Ms. GrRiMmM. We have a report coming out at the end of the sum-
mer that provides survey data from the Medicaid Fraud Control
Unit Directors on the recommendations that we have put forward,
also fraud trends related to personal care. We know that that
group very much endorses the recommendation that we’ve put for-
ward related to enrollment and registry. And the report will also
have some other solutions States have explored.

Mr. WALDEN. OK, perfect. How do you investigate fraud when it
involves beneficiaries’ family members because we understand
that’s a problem, too?



71

Ms. GRIMM. One thing that I think this committee could also do
is to give our Medicaid Fraud Control Units the authority to inves-
tigate stand-alone harm in patients’ homes. They currently only
have the authority to investigate when it’s associated with billing
fraud. So it does become challenging to investigate harm when it
is not linked to some of those other billing issues.

Mr. WALDEN. My time has expired. Thank you again for the good
work that you are doing and your counsel to us. We appreciate it.

Mr. Chairman, I yield back.

Mr. MUrPHY. All right, I now recognize Mr. Tonko for 5 minutes.

Mr. ToNkO. Thank you, Mr. Chair. It’s good to see CMS here
today to talk about improvements that CMS can make and should
make to this program. But let’s not forget that the Medicaid pro-
gram and PCS, in particular, is a partnership between the Federal
Government and the States. States are given flexibility to design
their given programs to fit the needs of their populations, but in
exchange they have to do their part to ensure the integrity of the
programs.

States are the first line of defense in protecting Federal and
State Medicaid dollars. So with that being said, Mr. Hill, in your
testimony you stated, and I quote, “Both the Federal Government
and States have key roles as stewards of the program.”

So is it accurate to state that CMS cannot perform effective over-
sight without cooperative State partnerships?

Mr. HivL. I think oversight is always more effective when there’s
cooperation between us and the States. We have our role. The
State has their role. Sometimes there will be tension, right, be-
tween what we view as a direction the State needs to be or wheth-
er or not they’re in compliance with Federal rules. But we always
prefer to be working—particularly on issues of beneficiary harm
a}rlld abuse—working hand in glove to make sure that we mitigate
those.

Mr. ToNKO. So what does CMS need from the States to improve
this whole outcome?

Mr. HiLL. As I've indicated earlier, I think in any oversight con-
text, the more data we have and the better data we have with
States and States being up to date with submitting that data is
going to give everybody a leg up in terms of understanding what
our problems are and how we meet those gaps. Beyond that, I
think States as identified by the IG, each have their own require-
ments for how they oversee and maintain the integrity, in par-
ticular, of personal care attendants and how those services are
being delivered. And we need to make sure that States are fol-
lowing through and enforcing those individual State compliance,
right?

We don’t have the resources, nor is it our job, to on a day-to-day
basis be monitoring claims and understanding how the benefits are
being delivered in any particular State. So the State really needs
to be in a position to step up and be doing that work on behalf of
those beneficiaries.

Mr. ToNKO. Thank you. And Ms. Iritani, would you agree that
the responsibility for program integrity falls on both CMS and the
State Medicaid programs?

Ms. IRITANI. Yes.
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Mr. ToNKO. So the OIG has done a lot of excellent work looking
at different State programs and pointing out vulnerabilities and
short comings. I understand that OIG’s audits of some States have
found problems with PCS claims such as providers claiming more
hours than were recorded.

And again, that being said, Ms. Grimm, it seems clear that
States need to make improvements. Do you believe that the provi-
sion passed by the last Congress which does require States to en-
sure PCS visits are electronically verified will help address some
of the issues that have been raised by the OIG?

Ms. GRIMM. Thank you for that question. We very much appre-
ciate some of the protections and collection of data that’s offered by
that provision in 21st Century Cures. We know that that does not
currently include managed care and, with the high percentage of
services in Medicaid being provided through a managed-care
model, it definitely does not sort of wrap around those services, but
it is a terrific step forward and it does collect some of the informa-
tion that would allow our criminal investigators to detect potential
patterns of fraud. Yes.

[The HHS Office of Inspector General submitted the following
amended portion of Ms. Grimm’s response:]

We know that that may not currently include managed care and, with the
high percentage of services in Medicaid being provided through a managed-
care model, it may not sort of wrap around those services, but it is a terrific
step forward and it does collect some of the information that would allow
our criminal investigators to detect potential patterns of fraud.

Mr. ToNKO. Thank you. And what additional resources do States
need in order to conduct better oversight of the PCS programs?

Ms. GRIMM. I think having uniformity in the kinds of standards
that are required, the qualifications, some floor requirements for
the care attendants upon which States can build and customize ac-
cording to the special needs of those States. I think that would bet-
ter put States in a good position to make sure care being rendered
to their beneficiaries is of a high quality.

Mr. ToNkO. Thank you. And Mr. Hill, what steps is CMS taking
to encourage or require States to do more in this area?

Mr. HiLL. So we've taken a number of steps in terms of working
with States on education, giving them best practices and feedback
about program integrity, methods and standards, be it through re-
view of claims, how to put edits in place to review claims for high-
dollar or unsubstantiated services, helping them think about put-
ting together registries or enrollments for PCS attendants. But be-
yond that, we’re also working with States to provide direct train-
ing. We have a facility where we can bring States in and bring our
law enforcement partners in to do hands-on work to understand
better how to do investigations around PCS types of work and what
kind of policies to put in place to prevent those types of abuses
from occurring.

And finally, we’re doing our own work to understand whether or
not more Federal requirements are needed beyond just requiring
States to have their own internal policies, particularly around en-
rollment of attendants should there be a Federal standard, should
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we have nationwide standards for how these attendants ought to
be monitored and overseen.

Mr. ToNKO. And that training is up and running now?

Mr. HiLL. Yes, we had training back in February. We had 36
States, a number of our partners from law enforcement and the
oversight community, and we’ll continue to do that.

Mr. ToNKO. Thank you very much, Mr. Chair. I yield back.

Mr. MurpPHY. Thank you, Vice Chairman Mr. Griffith is recog-
nized for 5 minutes.

Mr. GrIFFITH. Thank you very much. Ms. Iritani, it’s my under-
standing that States can receive more Federal money in the form
of a higher match for some activities related to collection and com-
pliance with Federal reporting requirements. Am I correct in that?

Ms. IRITANI. Yes, that’s correct.

Mr. GRIFFITH. And so you’re having difficulty getting States to
get some of the reporting and so forth. And I'm going to switch
gears in a minute on that. But do you have a stick? You've got the
carrot. Do you have a stick that they might receive a lower match
if you they’re not collecting some of the data that you want?

Ms. IRITANI. CMS does have authority to reduce the Federal
matching for system areas that are experiencing problems from a
75 match to a 50 percent match.

Mr. GrIFFITH. Now let me switch gears a little bit because I am
worried about the States and I think that some of the resistance
from the States may come from a fear that they’ll chase some folks
out of this industry, particularly when you’re dealing with family
members and we all want to stop the abuse, but when you’re talk-
ing about family members I heard, I believe it was you who earlier
said that some States had 400 different codes, and so it was hard
to get the coding straight. And I can see a family member who is
trying to take care of their loved one is receiving some monies for
bathing or doing some daily activity where the mom or the dad of
theirs needs help and then they’re faced with having to learn 400
codes. So I think if we’re going to do something, we have to make
it simple. Would you not agree?

Ms. IRITANI. Yes, we would agree with the harmonization of re-
quirements. The 400 codes was actually at the Federal level in
terms of how PCS was coming in in terms of the coding.

Mr. GRIFFITH. So if we're going to require electronic verification
which I think is fine as long as it can be done on the phone because
most people will have their electronic phones with them, their little
gadgets, and this is where tele stuff can be of great help, tech-
nology can be of great help to us, but it needs to be simplified be-
cause you're going to have a hard time—if you’re just a 50-some-
or 60-some-year-old child trying to do the best you can for your par-
ents because Mr. Hill, you did point out earlier, we see in the news
all the horror cases. What we don’t see are the thousands of people,
whether they be the professionals who are coming in or the agen-
cies that are sending people in or whether it’s a family member,
where that person’s life is greatly enhanced by having a PCS indi-
V}ildual helping them out through one of these programs and I get
that.

It also raises some concerns for me that not only do we have to
simplify it, but we have to be careful because there’s a difference
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between somebody who’s working for an agency that sends in folks
and that family member. Because while we want family members
monitored to a certain degree, I'm not sure we want to create a
whole new bureaucracy to monitor them. We have the Department
of Social Services, at least in the Commonwealth of Virginia that
already is aware of that and if something is going on a neighbor
can report and they go out just like they would with a child, for
child abuse, and look for that.

Then we also have this whole thing where everybody is like let’s
do background checks. The question is if we're going to do back-
ground checks and I'm not against that, but we need to make sure
that we’re not throwing the baby out with the bath water. Because
absolutely, if you've got a history of child abuse or spousal abuse
or abuse of a parent, even if you're a family member, you ought not
be involved. But a theft—I was a criminal defense attorney, by the
way, for 28 years—so a theft of four tires off of an automobile when
you’re 18, it’s a theft, Mr. Chairman raised that issue and he was
right to do so. It’s a theft. It may want to be something that you
take a look at, but I'd hate to see a son who’s now in his 40s or
50s being precluded because he came back with a felony conviction
20-some years ago on stealing tires or doing something that, when
you look at the facts, it’s a whole different case than just running
it through.

And the problem is when Government gets a hold of a criminal
background check, oftentimes they come up with hard and fast
rules. If you've been convicted of X, you can’t be involved. And I
think we need to set that bar fairly high. I'm not sure it shouldn’t
be our responsibility. What do you all have to say about that?

Go ahead, Ms. Grimm. I think you're the right person to start on
that.

Ms. GriMmM. OK, I very much appreciate the question and that
context absolutely matters. We believe that those background
checks can reveal information that consumers can use and their
family members can use to make informed decisions about the care
that’s provided.

Mr. GrIFrITH. OK, so you would look for if we were going to craft
some language along those lines to say have the background check
done, but then it would be the family members who would decide
or it would be forwarded to Department of Social Services, some-
thing along those lines? Would that be your proposal?

Ms. GriMM. I think we would want there to be guidance to be
accompanying the types of convictions and histories that are re-
vealed through those background checks, but we have not gone for-
ward with a recommendation that says this specific kind of crime
should preclude them from providing personal care. CMS can pro-
\éides some exemptions and we've had those conversations with

MS.

Mr. GRIFFITH. And if you all decide to go with guidance, I'm
happy to assist in any way I can to have you come up with ways
that you may be able to ferret out the bad actors without throwing
out the folks who might have made a mistake at one point in time.
Likewise, maybe you all can help us come up with the proper
guidelines to put into the legislation that would give you that au-
thority.
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With that, Mr. Chairman, I yield back.

Mr. MURPHY. I recognize the gentleman from California, Dr.
Ruiz, for 5 minutes.

Mr. Ruiz. Thank you very much, Mr. Chairman. I think everyone
can agree that we must do all that we can to maintain program
integrity in the Medicaid Personal Care Services program and con-
tinue to work to eliminate fraud and abuse, and we must continue
to identify common sense improvements to this program such as
better data collection and Federal baseline standards, but we must
do so by maintaining patient access to this critical program that al-
lows individuals to remain at home and live independently when
they might otherwise be forced to move to a nursing home or as-
sistive living facility.

Data collection is integral in evidence-based policy development.
And I think many of you had mentioned that there are some excit-
ing opportunities here and if we don’t use data, then we’re at the
whims of ideological partisanship that then kind of makes the
wrong decision, contrary to what’s best for the patient and for the
American people.

One of the problems we’ve seen regarding this program integrity
in the Personal Care Services program is inadequate data. A GAO
report stated that CMS is developing an enhanced Medicaid claims
data system known as the Transformed Medicaid Statistical Infor-
mation System pronounced as “T-MISSIS,” right? Under T-MSIS,
States will be expected to report claims data that are more timely
and more complete.

Mr. Hill, it’s clear that T-MSIS is a critical tool to ensure timely,
accurate, and complete data from States, and it is my under-
standing States have been working for years to implement the new
system. What steps has CMS taken to complete T-MSIS this year?

Mr. HiLL. So this year, we've actually had a good year this year.
As I mentioned earlier, we’'ve now got 35 States reporting and I
think most of them are current with their data reporting. We're
working with the remainder of the States to meet them where they
are, to make sure that they have everything they need in place to
begin reporting and will be ready to take their data by the end of
the summer. Whether they can meet that deadline or not is some-
thing we’ll continue to work with them on.

Mr. Ruiz. How many States? What’s the percentage? And what
year do you think we’ll have everybody on board?

Mr. HiLL. 'm hopeful that by the end of this year we can have
all States in. Now again, that all depends on whether States are
going to be able to internally meet their own deadlines. As you
know, Medicaid is incredibly complex at the State level and they’re
integrating State data from many State systems. And so it’s a chal-
lenge for them to be able to put it into a common core.

Mr. Ruiz. So what additional claims information will be included
under T-MSIS, and how will this improve the integrity of the Med-
icaid claims data?

Mr. HiLL. I think the single biggest piece of information that
we’ll have out of—and this is where—it’s hard to know when you're
supposed to correct a congressman, but it’s “T-M-SIS.”

Mr. Ruiz. “T-M-SIS.”
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Mr. HiLL. When we have the T-MSIS data in, particularly data
around providers, right, so there’s just a statutory requirement now
to be providing, referring, and ordering information on a claim so
we’'ll know who referred, who ordered a service and we’ll know
more information about the providers that are submitting claims.
Under the old prior information, we didn’t have that enrollment in-
formation and we didn’t have the ordering and referring informa-
tion from providers.

Mr. Ruiz. Ms. Iritani, how will any further delay impact the in-
tegrity of the Medicaid claims data in the near future?

Ms. IRITANI. Significantly. Reliable data is really important for
overseeing improper payments and other functions, and we have
recommendations to CMS on personal care services in particular
that CMS should issue guidance that is standard on reporting of
personal care services and, with regard to T-MSIS, should really
prioritize the data that CMS needs for oversight.

Mr. Ruiz. So I understand that while there are reported benefits
of implementing T-MSIS, it is not a cure-all, correct?

Ms. IriTANI. Correct.

Mr. Ruiz. For example, in your report, you stated that CMS will
need to develop plans for how it can be used for oversight. Can you
give me some examples of how that can be used for oversight?

Ms. IRITANI. Well, ensuring, for example, that the Federal match-
ing for what States are claiming as expenditures is appropriate.
Our work found, for example, that 17 percent of the expenditure
line reporting for personal care services was incorrect.

Mr. Ruiz. Would you say this is the number one most impactful
way to start providing oversight for potential fraud and abuse, is
if we were to focus on one thing would it be the data collection sys-
tem, Mr. Hill?

Mr. HiLL. For me, I mean we are focusing on it now and it con-
tinues to be a priority. You can’t run a program of the size and
scope of Medicaid without good, accurate data.

Mr. Ruiz. So what do you need to finish this in a timely manner?

Mr. HiLL. We need the continued cooperation of States to get
their data in and to do the work they need to do to get the data
in a timely way and we have that and we’ll continue to work with
them.

Mr. Ruiz. Thank you very much.

Mr. MURPHY. Mr. Collins, you're recognized for 5 minutes.

Mr. CoLLINS. Thank you, Mr. Chairman. I want to thank the wit-
nesses also.

Now I'm a private-sector guy. I spent 30 years in the private sec-
tor and at one point I also was the county executive of the largest
upstate county in New York. It was bankrupt. I'm a Lean Six
Sigma guy. I brought Lean Six Sigma into a large municipal gov-
ernment for the first time in the United States about 8 years ago.
And it worked. But we also had a program called Just Do It. We
would put together a team of a lot of different commissioners and
we’d deep dive some issue that touched on a lot of different depart-
ments and it would take us 6 months. And then every once in a
while we’d come up with what we’d called the Just Do It. It was
so obvious, so direct. We knew the problem. We really knew 90 per-
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cent of the solution. We said why are we going to waste our time
with this 6 months’ program. Let’s just do it.

And kind of sort of what I'm hearing today is a lot of just do it.
So what am I missing here? The Federal Government sends money
out to the States. In the case of New York, our program is $60 bil-
lion a year. So with 6 percent of the Nation’s population, we spend
12 percent of the Nation’s Medicaid money and it just keeps flow-
ing.

In the private sector, if I have a vendor and he sends me an in-
voice and he doesn’t have the proper numbers on it, I don’t pay it.
If he sends me an invoice and whatever requirements that I've had
aren’t there, I don’t pay it. So here’s my just do it.

Now no disrespect intended, but why are we wasting our time
analyzing 2012 data? It’s worthless. Completely, utterly worthless.
There’s nothing to compare 2012 to 2017. If we’ve got a bunch of
people crunching 2012 data, if I'm Tom Price or Seema Verma, I'd
go what? Are you joking me?

So if we've got the power of the purse strings, why don’t we just
stop paying people, sending money to States who don’t adhere by
our responsibilities? The requirements. Why don’t we? Why don’t
we?

OK, there’s my just do it. I call you and I say we’re just going
to do it. No money goes out without the data in a timely fashion.
Thirty-five States—well, 15 States—just wouldn’t be getting any
more money. If you start cutting off the flow of cash, you will get
their attention and you will get your data. You'll get your data in
a timely fashion. And if you have—I'm just somewhat dumb-
founded by this. The solution is staring us in the face and we’re
sitting here talking about something. I don’t get it. What am I
missing?

Ms. IRITANI. Well, we agree that CMS needs to take immediate
steps to——

Mr. CoLLINS. So why don’t we do it? Do it today. Is there a rea-
son? We can do it today.

Ms. IRITANI. To improve the data, yes.

Mr. CoLLINS. Today.

Ms. IRITANI. And to issue guidance to States on standard ele-
ments that they should be reporting.

Mr. CoLLINS. Require that the attendants register. And if there’s
not a number, they don’t get their money.

Ms. IRITANI. There has been a longstanding, also, interest in
making sure that there is access to services.

Mr. CoLLINS. We do. But money talks.

Ms. IRITANI. Yes.

Mr. CoLLINS. The minute you cut off the funds, I mean, that’s
what I find. When we talk about waste, fraud, and abuse, and we
find that the Federal Government is sending this money out and
then we're finding out after the fact through data that’s 5 years old
when in the case of 15 States they don’t submit data, you know
where the problem lies, in CMS, for sending the money out, for ap-
proving the voucher. Don’t we have to approve payments?

Mr. HiLL. So a couple of issues to unpack there, and I think it’s
a fair comment and it’s a true comment that the money speaks.
Right? And if we withhold funds, States are definitely going to get
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somebody’s attention much quicker than other corrective actions. I
think for us to consider, as we talk to States and try to—particu-
larly on their compliance issues, not so much now talking about
program abuse of providers, billing inappropriately.

Let’s talk about States meeting our requirements, for example,
for submitting data. We try very hard, recognizing it’s a complex
system to get States to get into compliance in a way short of hav-
ing to withhold the funds. It’s sort of nuclear, right, to say we'’re
immediately going to go to withholding funds from the State of
New York or any other particular State without first going through
as much as we can with the State to be sure they've got all the
TA, all the information they need, all the help they can get from
us to get into compliance. If after that, they still are unwilling or
unable to come into compliance, then the purse strings is definitely
the place that we go to sort of make sure that we have their atten-
tion.

Mr. CoLLINS. And I do agree. You want to give somebody at least
a glide path, 3 months, even 6 months, but to hear that we’re ana-
lyzing 2012 data, I mean what a tragic waste of time. 2012 doesn’t
tell you anything about 2016, ’17. I mean truly not to be insulting
here, I think we could get there very quickly. I'm certainly hoping
that Tom Price and Seema Verma get there quickly and this has
been kind of eye opening again in a frustrating way.

Thank you, Mr. Chairman. I yield back.

Mr. MURPHY. Thank you. I now recognize the gentlewoman from
Illinois, Ms. Schakowsky from Illinois.

Ms. SCHAKOWSKY. I want to thank all of our witnesses. First of
all, care services are incredibly important and I really want to em-
phasize that, even as we try and make it better, I hope all of us
are really committed to making sure that those services are pro-
vided.

In Illinois, we have the Community Care program which is one
of the home and community-based care services provided by the
Medicaid benefit, to Medicaid beneficiaries and provides services to
about 84,000 individuals.

We also know that these are the very programs that often are
slated for huge cuts. In Illinois, unfortunately, we haven’t had a
budget for 2 years and Governor Bruce Rauner proposed cutting
$200 million from the Community Care Program in his budget pro-
posal which is one of the many reasons Illinois hasn’t had a budget.

In addition to funding for those programs, a high quality per-
sonal care workforce is absolutely critical to ensuring that bene-
ficiaries have access to the services they need. As GAO has re-
ported, many of the personal care service programs differ from
State to State. We know that. And that includes the training or
lack thereof that service agencies provide to the workforce. In some
States, training is offered or required, either for new entrants into
the workforce or for continuing education of existing workers. In
other States, there’s actually little or no guidance on training or
continuing education for those workers.

Mr. Hill, let me ask you, have you investigated what percentage
of agencies providing personal care services in Medicaid have ori-
entation or training programs that are in place?
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Mr. HiLL. So as I sit here, I couldn’t give you statistics by State
where those requirements lie, which States require that and which
particular agency.

Ms. SCHAKOWSKY. Let me ask Ms. Iritani, do you know that or
either one of you know that?

Ms. IRITANI. We know that it varies, yes.

Ms. ScHAKOWSKY. OK. But you don’t know.

Ms. IRITANI. No.

Ms. GRIMM. An analysis that we did in 2010, we did find 301 sets
of qualifications across States.

Ms. ScHAKOWSKY. OK, and that would include the kind of ori-
entation and training programs?

Ms. GRIMM. It would include that in the qualifications.

Ms. SCHAKOWSKY. Back to Mr. Hill. Do you know what percent-
age—or any of you know what percentage of those specifically edu-
cate their employees and what constitutes waste, fraud, or program
abuse?

Mr. HiLL. As I indicated earlier in response to a question, we
have issued guidance to States on best practices. While I can’t say
which States require it as I sit here, I could not tell you which
States require that level of training. We have identified for States
that training, particularly around compliance issues, is the best
practice for attendees. And we would expect that States would re-
quire that of particularly the attendant agencies to be sure that the
folks that are coming into those agencies are properly trained, not
just for patient safeguards, but also on the compliance side.

Ms. SCHAKOWSKY. Well, what it seems to me is that the word has
gone out that this would be important, but nothing has been done
really to enforce that or to even survey that to find out who’s doing
exactly what when it comes to worker training.

Finally, I just want to note that when a worker comes forward
to report cases of waste, fraud, or neglect on behalf of the personal
care agency they work for, I really think that it’s critical that they
are provided whistleblower protections.

And again, to any of you, I'm just wondering if whistleblower
protections are built in.

Mr. HiLL. Speaking for CMS—and I'm sure the IG and others
would have it—we review tips and whistleblower complaints as val-
uable sources of information as we conduct investigations in con-
cert with our law enforcement partners. I think the whistleblower
protections vary by State in State law and that’s something that—
we value those sorts of activities highly, and it’s something that we
would encourage States to continue to support.

Ms. SCHAKOWSKY. Well, again, are they protected by law if they
were to come forward?

Mr. HiLL. On the whistleblower side, I think it’s a State-by-State
determination as to how the State whistleblower laws apply.

Ms. ScHAKOWSKY. Well, then let me just say I think we need to
standardize that because one of the ways that I think that we can
make the program operate effectively without waste, fraud, and
abuse is to protect the out front, the upfront workers that are doing
it because they are the most likely to see it.
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In my experience with those home care workers is that these are
really dedicated people who are doing often for very little money
some of the most important work in our country and I yield back.

Mr. MUrPHY. Thank you. I now recognize Mr. Walberg for 5 min-
utes.

Mr. WALBERG. Thank you, Mr. Chairman. Thanks to the panel.
My wife and I were extremely concerned when a personal care
worker stole a credit card from my mother and that was a deal
from that point on dealing with the bank and then dealing with the
court system. But I was disturbed, as I read the released investiga-
tive advisory coming from OIG, that there are significant number
of instances where PCS workers steal painkillers and other medica-
tions from their beneficiaries.

In the case, Ms. Grimm, that you noted in 2016 in Vermont spe-
cifically, how did OIG discover that?

Ms. GRIMM. So Vermont, that involved the husband. It was a
wife, the beneficiary was a husband and the wife was splitting pay-
ments with the care attendant and as part of that scenario she
would get or he would get pain pills as a form of payment. I don’t
know how that came into our office, but that was the scenario that
was uncovered.

Again, going back to some of the recommendations that we’ve of-
fered, had there been a background check in place, it would have
revealed a pattern of drug abuse.

Mr. WALBERG. How often is this happening? Is this a common oc-
currence that you’re finding?

Ms. GRIMM. I think fraud is very common in personal care. We've
opened 200 investigations since 2012 and our Medicaid Fraud Con-
trol Units, it comprises one third of their criminal convictions and
have upward of 8,000 cases that have been opened in that time
frame.

Mr. WALBERG. Are the painkillers that are stolen generally used
by the individual themself or are they selling this?

Ms. GriMM. We've seen patterns of both of them using pain-
killers for themselves and then also selling those. Drug diversion
is a big issue in the fraud that we see.

Mr. WALBERG. Yes, and that’s a concern when we see about the
opioid problems, etcetera. The OIG recommended establishing some
minimum Federal qualifications and screening standards for PCS
workers. What kind of minimum qualifications do you have in
mind?

Ms. GRIMM. We have recommended minimum age requirements,
background checks, and we endorse training. Just to sort of de-
mystify things, all of those things right now are voluntary. They're
not something that’s required at the Federal level, so to the extent
that it’s happening, it’s the State sort of acting on it. It is not cur-
rently required at the Federal level.

Mr. WALBERG. With the screening and the background checks, it
makes sense to prohibit individuals with felony convictions for
drug-related crimes and social services fraud. Is that part of your
recommendation?

Ms. GrRiMM. We have not specified, but there are guidelines in
place for care workers that have direct interaction with patients in
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the home health context. And I think some good parameters could
be taken from that context.

Mr. WALBERG. OK. It seems like that would make sense.

Mr. Hill, is CMS able to enact stricter standards?

Mr. HiLL. We can certainly regulate. The question is how to reg-
ulate. As you know, we issued our request for information last fall,
asking all the affected stakeholders on these very particular issues
about whether or not Federal standards for enrollment or back-
ground screening or any number of things that the IG has rec-
ommended should be put in place.

As you know, it’s a tension between State flexibility and the
flexibility of any particular program in terms of who it is and how
it is they’re overseeing those programs and the imposition of a Fed-
eral requirement. So before we were to implement a Federal re-
quirement, we want to be sure that it’s going to meet the needs of
all the States, both from a program integrity standpoint and also
from the service delivery standpoint as well.

Mr. WALBERG. Well, I appreciate that. I guess I would echo some
of Mr. Collins’ statements as well that it’s time to push. And as you
indicated as well, the financial push is sometimes the best way to
get these recommendations dealt with and the States to get on
board. Because it’s one thing for an elderly lady with dementia to
lose her credit card. That can be fixed. When you get into in this
particular area of medications, painkillers, getting out and mis-
used, it impacts lives and maybe get a good handle on that.

Thank you. I yield back.

Mr. MurpHY. Thank you. I now recognize Ms. Clarke for 5 min-
utes.

Ms. CLARKE. Thank you, Mr. Chairman. Mr. Chairman, I'm glad
that we’ve had the opportunity to talk about the Medicaid program
and how many people it helps across the country. Roughly 74 mil-
lion Americans depend on Medicaid for healthcare coverage and the
program is a lifeline to these individuals.

The Affordable Care Act authorized States to expand Medicaid
for low-income adults, helping to fill a major gap in insurance cov-
erage. As a result, more than 12 million low-income adults were
able to gain coverage last year.

As Republicans are contemplating repealing the Affordable Care
Act’s Medicaid expansion and making sweeping changes to Medi-
care, I’d like to put this program in context.

Mr. Hill, CMS has reported that the ACA’s Medicaid expansion
has helped reduce the rate of uninsured to its lowest level in our
Nation’s history. Is that correct?

Mr. HiLr. That’s correct.

Ms. CLARKE. And in a report this past January, CMS stated, and
I quote, “Medicaid is the most efficient healthcare program we
have, covering people at lower costs than commercial insurance
coverage or even Medicare. And at the same time Medicaid has
that proven track record of enabling access to care, improving
health, and helping children succeed in life.”

Mr. Hill, do you agree that Medicaid is an efficient program and
that is covers people at lower costs than Medicare and commercial
coverage?
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Mr. HiLL. My judgement is that Medicaid is an important pro-
gram doing a lot of good for the 74 million people that we cover.

Ms. CLARKE. In CMS’ January report, the Agency stated, “Re-
search has shown that Medicaid expansion has helped improve
quality, access, and affordability of care.”

Mr. Hill, can you briefly explain how the Medicaid expansion has
improved the healthcare coverage of its beneficiaries?

Mr. HiLL. Without speaking directly to the January report, let
me just say that as a general proposition somebody who is covered,
whether they’re covered through the marketplace or whether
they’re covered by their employer, they have coverage through
Medicaid. If you have health insurance coverage, you generally are
going to be in a better place vis-a-vis be uninsured, particularly if
you get sick.

Ms. CLARKE. So in addition to expanding Medicaid coverage to
millions, the ACA also created the Community First Choice pro-
gram. This program encourages more States to offer personal care
services by providing an additional six percent Federal matching
payment to these services. Unfortunately, in addition to gutting the
entire Medicaid program, one provision of Trumpcare would actu-
ally repeal this option.

Ms. Iritani, I understand from your report that States have
begun to participate in the Community First Choice program, is
that correct?

Ms. IrITANI. That’s correct.

Ms. CLARKE. Can you tell me more about States’ participation in
this program?

Ms. IrRITANI. Well, we know from our work that eight States, as
of the time of our report, were participating in the Community
First Choice program. And one of the concerns we have leading to
our recommendation about harmonizing requirements is making
sure that for those people who are in that program who require in-
stitutional level of care that the safeguards are in place to ensure
beneficiaries’ safety are similar to other programs that have served
similar beneficiaries, because many States are moving their bene-
ficiaries from waiver programs that have really strong or stronger
safeguards into the Community First Choice program.

Ms. CLARKE. So you're saying that the Community First Choice
program doesn’t have strong safeguards?

Ms. IRITANI. I think that it doesn’t have the same level of safe-
guards as others, other programs’ authorities.

Ms. CLARKE. Are you saying that you believe that that may put
some of its participants at risk?

Ms. IriTaNI. We recommend that CMS actually needs to har-
monize the requirements in place between programs to ensure that
common risks for beneficiaries, depending on their level of need,
are addressed in common ways across the programs.

Ms. CLARKE. And the Community First Choice program, do you
believe that their services are less than traditional?

Ms. IRITANI. No, we did not do that work, no.

Ms. CLARKE. OK. Mr. Chairman, I hope my colleagues recognize
the importance of this program, how many people rely on Medicaid
for their insurance. Trumpcare proposes to dismantle the Medicaid
program as we know it, capping coverage for children, pregnant
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women, individuals with disabilities, and of course, those who have
gained coverage from the Medicaid expansion, not to mention Med-
icaid is the primary insurer of long term care services and support
in this country.

I hope my colleagues will reflect on that point and the immense
responsibility we have to strengthen Medicaid and not tear it
down. And I yield back.

Mr. MurpPHY. Thank you. I now recognize Mr. Costello for 5 min-
utes.

Mr. CosTELLO. Thank you, Mr. Chairman. Ms. Grimm, Mr. Hill,
between 2014 and 2015, the improper payment for personal sup-
port services which includes PCS, as you know, nearly doubled
from 6.3 percent in 2014 to 12.1 percent in 2015. That’s a lot. Why
did the error rate increase at such a level in your opinion?

Mr. HILL. So some of it will have to do with measurement, right.
That’s not necessarily a statistically significant way to measure
those services. I'm not discounting the fact that there’s an error
rate meaning to worry about it, but just as a technical matter, it’s
hard to make comparisons year to year the way the PERM rate is
put together.

I also think that the roll out of requirements around requiring
ordering and referring physicians on claims began to get imple-
mented over that time period. And so while in PCS that may not
be an issue that category of services you had identified, there are
claims in there that require ordering the referring physician to be
on the claim. And I know States have had a struggle coming into
compliance with that requirement.

Ms. GRIMM. I missed it, did you say Ms. Iritani or Ms. Grimm?
I'm sorry.

Mr. CosTELLO. Ms. Grimm.

Ms. GRIMM. So the work that we've done, so we've looked at error
rates in personal care services across eight States, and we have
consistently found very high error rates in personal care services.

Looking at recent information, Missouri, upwards of 47.8 percent
in error rate; New Jersey, 30.9 percent; New York City, 18 percent.
And this is consistent across States. So I think the core point there
is that we do find high error rates in personal care services, so it’s
unsurprising that the error rate in PERM is what it is for personal
care.

Mr. CosTELLO. Thank you. The Electronic Visitation Verification
piece of the Cures Act I think holds great promise, and I would ask
you to share, for those watching, the EVV captures exact time,
date, location, and duration of each visit.

The question—and there are several, so I'm just going to go
through them and then open up to all three of you—is, where is
CMS in the process of implementing that change and how much
flexibility do States have? How much flexibility should States have
in how they choose to use EVV? What enforcement mechanisms
will CMS use to ensure State compliance with implementation by
2019? Have you see any success stories so far? And finally, how can
Congress be helpful?

For GAO and OIG, do you believe EVV implementation will help
curb fraud and result in more complete, accurate, and timely data
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and do you care to elaborate on any GAO or OIG recommendations
to ensure smooth EVV implementation?

So Mr. Hill and then right on down the line with those questions.

Mr. HiLL. Let me take these in turn. In terms of State flexibility
and what we need to do to implement the provision, as you know,
the effective date is 2019 with respect to the financing of EVV. And
so between now and then we’ll be regulating and as part of that
process we'll have to make a determination as to how much flexi-
bility, if flexibility is given to States in terms of how we implement.
So there’s a lot of policy work that we need to do in terms of the
State flexibility on EVV.

The enforcement here is withholding FFP. As you know, the stat-
ute articulates if the State doesn’t have a program, we can reduce
the Federal share. In terms of success stories, we know there are
two States, Missouri and Texas, already who have begun rolling
out EVV. We're working with them and learning all we can for how
those particular States are rolling this out so that we can expand
those successes and lessons learned in our oversight activity.

Ms. IRITANI. I can’t speak to the implementation of EVV, but
what I can speak to are the benefits. We spoke to four States, two
have EVV in place. They spoke of cost savings when they imple-
mented it, improved timekeeping, more accurate timekeeping, more
accurate data, and absolving the beneficiary of the responsibility of
having to record time charges.

Additionally, EVV can help ensure that there is a process for no-
tifying the agencies if an attendant doesn’t show up.

Mr. CosTELLO. Have you offered any—will GAO be offering any
recommendations as it relates to implementation?

Ms. IRITANI. We don’t have current work on that.

Ms. GRIMM. Implementation is going to be key. I think that we’ve
heard that just because the requirement exists doesn’t necessarily
mean that the data are going to be collected and that they’re going
to be reported and that there are any usable time or usable way
to be used. Reduction in—so in that enforcement mechanism, the
reduction in FMAP for EVVS is also going to be important. The en-
forcement authority, without the willingness to act on that enforce-
ment authority, I think poses a little bit of an issue. But certainly
the data that EVVS collects, that verification of services will go a
very long way. A lot of our fraud schemes show that they’re billing
for services that were never rendered.

Mr. CosTELLO. Have you or will you be sharing your rec-
ommendations on usability with CMS to make sure that the data
is in a workable manner for you to be able to audit?

Ms. GriMM. We don’t have any work specifically devoted to
EVVS right now, but we do have a report looking at T-MSIS that
is very close to completion that will point out issues related to com-
plete list, accuracy, and timeliness.

Mr. CosTELLO. Thank you.

Mr. MurpHY. Thank you. I now recognize Ms. Brooks for 5 min-
utes.

Ms. BROOKS. Thank you, Mr. Chairman. It was actually 2012 to
Mr. Collins’ point earlier relying on data, but in 2012 it was when
HHS Office of Inspector General released the portfolio highlighting
waste, fraud, and abuse in the PCS program and to date, CMS has
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yet to implement four of the recommendations. And I'm not going
to list all of them or read through all of them because I want to
get to the questions, but they include reducing significant variation
in the State PCS attendant qualifications and improving CMS’ and
States’ ability to monitor billing and care quality.

I can go into greater detail if you don’t know which four, but you
know which four. So rather than spend my time on that since it’s
been nearly 5 years since these recommendations for improving
PCS were suggested and while I appreciate that CMS has adopted
some of the recommendations, there are still these four.

So Mr. Hill, why has CMS not adopted all of the HHS OIG rec-
ommendations after nearly 5 years? And do you disagree with any
of the recommendations?

Mr. HiLL. So obviously the controls that the recommendations
are articulating are controls we’d like to see States have in place.

The question for me is, it’s not—so there are four recommenda-
tions, but overarching all of them is CMS is showing a Federal
standard and regulating here and requiring States and holding
States accountable to those four standards. And it’s that balance
that we're trying to strike here as to whether or not we should reg-
ulate and create a Federal standard or whether or not we should
be allowing States as they are now or requiring States to have
more stringent standards at the State level. So it’s not a disagree-
ment necessarily with the fact that we ought to have standards for
attendant qualifications. The question is should that be a Federal
standard or should that be a standard that’s left to the State with
us ensuring that the State is following through on that and com-
plying.

Ms. BrOOKS. And while I understand that that’s what the dif-
ferences are, it’s been 5 years since the recommendation came out
and so what is the problem? Is there an internal deadline at this
point for CMS to adopt these recommendations?

Mr. HiLL. So we issued a request for information last fall after
a lot of conversation with the IG to gather more information on the
question that I just articulated, in terms of Federal standards or
not. We're going through that information and the data that we
gathered as part of that RFI and we’ll be considering that as we
move forward in the regulatory agenda for Medicaid generally.

I should just be very clear, there’s not an internal deadline for
when we have to have a reg out or not. We’re going through those
comments now.

Ms. BROOKS. Would you agree that a lot of people work best
when there are deadlines?

Mr. HiLL. I do. I understand the point, yes.

Ms. BROOKS. So that might be something you might consider at
this point after 5 years is setting a deadline?

Mr. HirL. I will be sure to raise that. I can’t set the deadlines.
I'm a deadline follower, but I do report to the folks who set dead-
lines.

Ms. BROOKS. And you talked about the qualification issue, what
about is that a similar problem with respect to the monitoring of
the billing and care quality?
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Mr. HiLL. The data and information on claims, all the controls
that the IG has quite appropriately identified, we have to regulate
if we were going to have to require a State to implement those.

Ms. BROOKS. Ms. Grimm, and so Mr. Hill has talked about have
there been conversations between OIG and Mr. Hill and others at
CMS regarding the length of time that’s passed since you’ve issued
these recommendations and have there been any reasons as to why
you believe there’s been a delay that we could maybe address in
implementing the recommendations?

Ms. GRiMM. We have a number of processes in place for all of our
unimplemented recommendations to follow up on the status of
those recommendations. We have met beginning in November 2015
with CMS leadership in person many times to talk about options
and possible solutions.

Ms. BROOKS. So you’re following your processes for following up
on recommendations. What has been the primary reason for delay
in moving forward since it’s been years and you've been following
your process since November of 15?7

Ms. GrRIMM. We certainly have provided a lot of technical assist-
ance to CMS. I think that’s a great question for my colleague, Mr.
Hill.

Ms. BrROOKS. Mr. Hill, so we'll bring it back to you.

Mr. HiLL. I fear I will not have a satisfactory answer for you to
be able to say exactly why a reg hasn’t been implemented. As you
know, we sort of went through sort of a set of conversations last
year. We've now had a transition. We have a new administration
and we’re beginning to think about what that agenda looks like.

Ms. BROOKS. I'll be anxious to see with respect to those that you
work with at CMS that we’ve set an internal deadline and move
forward on many of these recommendations. With that I yield back.

Mr. MurpPHY. The gentlelady yields back. And I now recognize
Mr. Carter for 5 minutes.

Mr. CARTER. Thank you, Mr. Chairman, and I thank all of you
for being here. You know, I think we've established the fact that
the personal care services are extremely important. Before I be-
came a member of Congress, I was a practicing pharmacist, so I
had some experience with this, particularly in the way of medica-
tion management and drug therapy. I was also a consultant phar-
macist, as well as being a community pharmacist. And one of the
primary reasons that people are admitted to a nursing home or to
a personal care home is medication management. It’s one thing
that we have to be careful of.

Representative Walberg alluded to some of the abuse and cer-
tainly I have witnessed some of the abuse that can take place with
that, but I've also witnessed a lot of the benefit that it can have.
And the benefit of allowing someone to stay in their home and not
having to be institutionalized, it’s a great benefit to them person-
ally and it saves money for a lot of us, but obviously, there is a
lot of room in that particular scenario for abuse and for fraud. And
it’s difficult. I get it. I understand it’s difficult to identify that and
hopefully our healthcare professionals such as pharmacists are
helping us with that. And whenever they might see a trend or a
tendency there where medication goes missing or someone is not
getting their medication, maybe a physician can identify why is
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your blood pressure going up, you know? Are you getting your
blood pressure medication or something and why is your pain level
going up? Perhaps theyre not getting it like they’re supposed to.
But nevertheless, I agree it is a good program, but it is a program
that obviously we wouldn’t have you here today if we weren’t look-
ing into the fraud, the waste, and the abuse that exists in the pro-
gram.

I want to start by very quickly talking just about the self-di-
rected Medicaid service models because as I understand it a lot of
the fraud that’s involving the personal care services is conspiracy,
if you will, between the PCS and the beneficiary.

Tell me, Mr. Hill, what has CMS done to combat that? What can
you do and what’s been beneficial and what’s worked?

Mr. HiLL. So self-direction—I think, particularly for those of us,
myself included, who have sort of spent a lot of time thinking about
the medical model and how we do insurance and provide services,
self-direction is sort of the most out-of-the-envelope way to think
about how people are getting services. You know, having a bene-
ficiary pick and understand and have a lot more control over who’s
coming into their home and how that service is being delivered is
a challenge. Sometimes, as we've identified a family member or a
friend, so there is a range of things that we’ve done to help, not
just beneficiaries, but States and agencies who are sometimes in-
volved in that model to build in practices and policies to mitigate
against abuse.

We've talked about training. We've talked about compliance work
with the folks who are doing the service work. Some States—and
many States—have requirements for enrollment and background
checks, all of the things that we’ve talked about work in self-direc-
tion as well as they’re going to work in agency. But again, because
the beneficiary will be at the center of that planning, at the center
of identifying who is coming into their home, the self-directed
model is one that provides, presents unique challenges.

Mr. CARTER. Ms. Grimm, let me ask you, it’s my understanding
that most of the fraud is proven through by showing—most of the
fraud is by people who have come and actually testified and
through referrals from individuals who have turned them in, if you
will. How can Health and Human Services do a better job with
that? Is there anything? How can we incentivize people to report
these types of abuse or fraud?

Ms. GRIMM. I appreciate your question. I think yes, it is true that
a lot of the fraud that we see is in self-directed models. They've
shored up a number of different requirements for self-directed so
that things like the flow of cash isn’t as easily sort of shared with
others. So CMS has taken steps in that regard. But it would be
easier, consistent with our recommendations for us to know who
we're doing business with. Right now, we don’t know the identities
and the dates and the types of services being provided at the at-
tendant level. So that’s something that I think is critically needed
for oversight.

Mr. CARTER. Great. Well, my time is about up. But again, I want
to stress that I've seen the benefits of this program. The benefits
are good. But I hope that we can do something to address some of
the problems that we have because I've also seen the fraud that ex-
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ists in there and it does exist. And trying to get those bad actors
out is difficult, but we need to get them out. Thank you very much
and I yield back.

Mr. MurpHY. The gentleman yields back. I want to thank our
panel here. This has been very enlightening for us, and I want to
follow up on my friend and colleague’s recommendation that we
bring the States in. We would look forward to hearing from you if
you have suggestions of what States that might be, so we can hear
about what’s working, what’s not working. And in the meantime,
please let us know if there’s other things we need to pay attention
to.

I thank all of the witnesses and all the Members who partici-
pated in today’s hearing. I will remind Members they have 10 busi-
ness days to submit questions for the record, and I ask that the
witnesses give us timely responses to those and respond promptly
to those questions. And with that, this subcommittee is adjourned.

[Whereupon, at 12:04 p.m., the subcommittee was adjourned.}

[Material submitted for inclusion in the record follows:]
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On May 2, 2017, at 10:15 a.m. in 2322 Rayburn House Office Building, the
Subcommittee on Oversight and Investigations will hold a hearing entitled “Combating Waste,
Fraud, and Abusc in Medicaid’s Personal Care Services Program.”

Personal Care Services (PCS) is a Medicaid benefit that all 50 states provide to
beneficiaries. PCS provides important non-medical assistance to people with disabilities,
individuals with chronic or temporary conditions, and the elderly, and these services are
available in the beneficiaries’ homes. Data suggests that the utilization of PCS services is
growing rapidly, and Medicaid fee-for-service spending for PCS increased from $12.7 billion in
2012 to $15 billion in 2015,

In recent months, the Department of Health and Human Services (HHS) Office of the
Inspector General (OIG) and the Government Accountability Office (GAO) have released
reports indicating fraud, abuse, and mismanagement within Medicaid’s PCS program. The
findings in these reports raise questions about the Centers for Medicare and Medicaid Services’
(CMS) effectiveness in administering the PCS program, and suggest changes that may be
necessary to safeguard vulnerable beneficiaries. This hearing will examine three areas of
concern identified by the OIG and GAO reports: (1) PCS fraud and abuse that directly harms
beneficiaries, (2) the lack of uniformity in beneficiary safeguards, and (3) poor data collection
that hampers effective administration and accountability within PCS.

I WITNESSES

¢ Timothy Hill, Deputy Director, Medicaid and CHIP Services, Centers for Medicare and
Medicaid Services;

e Christi Grimm, Chief of Staff, Office of Inspector General, Department of Health and
Human Services; and

o Katherine Iritani, Director, Health Care, Government Accountability Office,

+ GOV'T ACCOUNTABILITY OFFICE, GAQO-17-169, CMS NEEDS BETTER DATA TO MONITOR THE PROVISION OF AND
SPENDING ON PERSONAL CARE SERVICES (2017).
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1L BACKGROUND

This hearing will examine the recent work by the HHS OIG and the GAO that highlights
serious deficiencies in the PCS program. The Committee will also discuss ways to solve the
problems identified so that CMS can safeguard vulnerable beneficiaries and protect taxpayer
dollars.

1. HHS OIG Fraud and Abuse Investigations

On October 3, 2016, the O1G issued an Investigative Advisory to CMS.2 The Advisory
summarized Medicaid fraud schemes involving PCS identified by the OIG between November
2012 and August 2016. The fraud schemes identified by the Advisory built upon those included
in a 2012 Portfolio on PCS fraud issues that HHS OIG issued to CMS, As the program has
grown, OIG reports that the increasing volume of fraud involving PCS has become a top
concern.s OIG further stated that “CMS would help to prevent and quickly detect instances of
fraud and patient harm and neglect” if it implemented the basic recommendations included in the
2012 Portfolioa

In 2012, the OIG published a PCS Portfolio that presented findings collected from two
dozen previcous OIG audits and hundreds of investigations.s The Portfolio included five
recommendations for CMS to improve vulnerabilities detected through the OIG’s work. These
recommendations range from requiring states to collect and report PCS data, to requiring
minimum standards and background checks for those who work as PCS attendants.c One
recommendation called for CMS to address six additional unimplemented recommendations
from previous OIG reports regarding PCS.7 CMS did not implement many of OIG’s important
recommendations in the intervening years between their release in 2012 and the Advisory issued
in 2016.

In the last four years, the OIG has opened over 200 investigations involving PCS fraud
and associated patient harm across the United States. The October 3, 2016, Advisory describing
these schemes found “significant vulnerabilities in the PCS program, including a lack of internal
controls, and that PCS fraud continues to be a persistent problem.”s OIG described several of the
fraud schemes identified through its investigations, such as:

s Two PCS attendants in Washington State persuaded a beneficiary to sign blank time
sheets and submitted claims for periods when the beneficiary was out of the country.

2 INSPECTOR GEN,, U.S. DEP’T OF HEALTH & HUMAN SERV., INVESTIGATIVE ADVISORY ON MEDICAID FRAUD AND
PATIENT HARM INVOLVING PERSONAL CARE SERVICES (2016). [hereinafter Investigative Advisory]

3ld

ald

s INSPECTOR GEN., U.S. DEP’T OF HEALTH & HUMAN SERV., PERSONAL CARE SERVICES: TRENDS, VULNERABILITIES,
AND RECOMMENDATIONS FOR IMPROVEMENT (2012).

s Id.

2 ld

s Investigative Advisory, supra note 2,
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e A PCS agency in Alaska knowingly authorized PCS attendants to submit false time
sheets, and billed Alaska’s Medicaid program for services provided by employees
who were not legally authorized to bill Alaska Medicaid.

* A PCS attendant in Illinois submitted claims seeking more than $34,000 for services
she did not provide. The same attendant received payments for over a year, even
though she was excluded from all federal health care programs because her nursing
license was suspended for allegedly diverting controlled substances from her
employer.

« A PCS attendant in Missouri submitted claims for providing care to four different
beneficiaries while working another full-time job. The attendant was paid for
services, even though her time sheets for more than 130 days indicated she was in two
places at the same time.

Most OIG fraud investigations are the result of a referral from an individual who has
personal knowledge of the fraud.s Currently, states and the federal government do not collect
enough PCS data, so it is not possible for the OIG to analyze data and detect fraud schemes such
as suspicious billing patterns. To help curb fraud in PCS and protect vulnerable beneficiaries,
Congress acted in the Helping Families in Mental Health Crisis Act of 2016 (H.R. 2646) to direct
states to require the use of an electronic visit verification system for Medicaid-provided personal
care services and home health services.10 Such a system would ensure that services are verified
regarding the type of service performed, the individual receiving the service, the date of the
service, the location of service delivery, the individual providing the service, and the time the
service begins and ends. This provision of H.R. 2646 became law as part of the 21st Century
Cures legislation.

In addition to fraud, the OIG Advisory found troubling incidents of patient abuse or
neglect:

e One beneficiary in Pennsylvania died of exposure to the cold while under the care of
a PCS attendant, who inexplicably took the beneficiary shopping in downtown
Philadelphia even though that beneficiary had a developmental disorder and a history
of running away.

¢ A beneficiary in Idaho was hospitalized for severe dehydration and malnourishment
and was hospitalized after her PCS attendant — her son — neglected her care.
Investigators found the home filthy with drug paraphernalia, trash, and dog feces in
the home.

* A PCS attendant in Vermont allegedly arranged to split payments for services with
the beneficiary’s wife, and submitted claims for 456 hours of services that were not

o ld.
10 HR. 2646, 114th Cong. (2016).
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provided. The PCS attendant was also allegedly compensated by using the patient’s
prescription opioid painkillers.ti

The OIG notes that beneficiaries—often disabled individuals or the elderly poor—are unable to
report abuse and harm because of beneficiaries feel beholden to their attendants or have physical
or cognitive impairments. This makes beneficiary safeguards and strong oversight even more
important to protect these vulnerable populations.

2. Uniformity in Beneficiary Safeguards

In November 2016, the GAO released a report finding a lack of standardized
requirements for state PCS programs. GAO noted that harmonizing program requirements can
“improve coordination of program services” and facilitate better oversight on the state and
federal levels.12 Of the four states audited, GAO found that each state had a different standard for
beneficiary safeguards, such as attendant screening and training, and beneficiary monitoring. For
example, while all four states required background checks, the rigor of the background differed
depending on the state. In California, beneficiaries can hire an attendant even if that attendant
was convicted of a felony related to social service fraud. In Oregon, some beneficiaries are
responsible for screening attendants against HHS OIG’s list of excluded providers, where the rest
of the states require that step in addition to a background check. GAO attributed these varying
standards to a “patchwork of federal requirements™ and stated that HHS could act within limits
of existing law to harmonize these requirements.13

3. Insufficient Data on PCS Expenditures

In January 2017, the GAO released a report finding significant deficiencies in the data
systems that collect information about the administration of the PCS program.is CMS utilizes
two data systems—MSIS and MBES-—to collect data about PCS.15 According to GAQ, the
MSIS data was “not timely, complete or consistent,” and only included data for 35 states.i6
Further, the most recent data at the time of GAO’s audit was from 2012. The MBES data was
“not always accurate or complete;” for example, 17 percent of expenditure lines were not
reported correctly between 2012 and 2015.17 GAO warned that, “without good data, CMS is
unable to effectively monitor who is providing personal care services or the type, amount, and
dates of services.”1s

11 Investigative Advisory, supra note 2,

12 GOV'T ACCOUNTABILITY OFFICE, GAQ-17-28, CMS CouLp Do MORE TO HARMONIZE REQUIREMENTS ACROSS
PROGRAMS (2016},

131d

14 GOV'T ACCOUNTABILITY OFFICE, GAO-17-169, CMS NEEDS BETTER DATA TO MONITOR THE PROVISION OF AND
SPENDING ON PERSONAL CARE SERVICES (2017).

35 The MSIS is the Medicaid Statistical Information System, which collects detailed information from provider
claims on services rendered to individual Medicaid beneficiaries and state payments for these services, The MBES is
the Medicaid Budget Expenditure System and collects states’ total aggregate Medicaid expenditures across 80 broad
service categories,

36 GOV’T ACCOUNTABILITY OFFICE, GAQ-17-169, CMS NEEDS BETTER DDATA TO MONITOR THE PROVISION OF AND
SPENDING ON PERSONAL CARE SERVICES (2017) at 36.

v ld. at 37

e ld.
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III.  ISSUES
The following issues may be examined at the hearing:
* How does the growth of PCS increase the risk of fraud?

¢ How does coordination in program requirements facilitate better oversight on the state
and federal levels?

»  What role do states play in ensuring the integrity of the PCS program?
e What problems can CMS address administratively?

* How can better data curb waste, fraud and abuse in the Personal Care Services program?

fV. STAFF CONTACTS

If you have any questions regarding this hearing, please contact Emily Felder of the
Committee staff at (202) 225-2927.



94

GREG WALDEN, OREGON FRANK PALLONE, JR,, NEW JERSEY
CHAIRMAN RANKING MEMBER

ONE HUNDRED FIFTEENTH CONGRESS

Congress of the WUnited States

Houge of Repregentatives

COMMITTEE ON ENERGY AND COMMERCE
2125 Ravsurn House Orrice Buioing
Wasgwminaron, DC 20515-8115

Majority {202} 226-2827
Minurity {202} 225-3641
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Ms. Christi Grimm

Chief of Staff

Office of Inspector General

U.S. Department of Health and Human Services
300 Independence Avenue, S.W.

Washington, DC 20201

Dear Ms. Grimm:

Thank you for appearing before the Subcommittee on Oversight and Investigations on Tuesday,
May 2, 2017, to testify at the hearing entitled “Combating Waste, Fraud, and Abuse in Medicaid’s
Personal Care Services Program.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a
transmittal letter by the close of business on Wednesday, June 14, 2017. Your responses should be
mailed to Elena Brennan, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn
House Office Building, Washington, DC 20515 and e-mailed in Word format to

Elena.Brennan@mail.house.gov.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,

Tim Murphy
Chairman
Subcommittee on Oversight and Investigations

cc: The Honorable Diana DeGette, Ranking Member, Subcommittee on Oversight and Investigations

Attachment



95

Christi Grimm, Chief of Staff, Office of Inspector General, U.S. Department of Health and Human
Services, response to questions for the record following “Combating Waste, Fraud, and Abuse in
Medicaid’s Personal Care Services Program”

The Honorable Tim Murphy: Questions for the Record from the May 2, 2017, hearing before the
House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations regarding
Medicaid Personal Care Services.

1. HHS OIG's 2012 portfolio states that the number of cases in which beneficiaries are committing
fraud themselves are being charged as co-conspirators with their attendants is growing. Why do
you think these cases are becoming more common?

O1G believes that these cases are becoming more common because of the lack of program integrity
safeguards in the Medicaid Personal Care Services {PCS) program. Unfortunately, individuals intent
on committing fraud recognize the many policy vuinerabilities in the program and exploit them for
their benefit. inadequate controls over items such as reporting and documentation of visits provide
unscrupulous beneficiaries and their attendants the opportunity to either falsify documents to
justify billings or not accurately report the services provided because they are not required to do so.
A separate yet equally important reason for the increase in these types of cases is that beneficiaries
often feel reliant on or indebted to their attendants for the services they provide, making them
particularly vulnerable to pressure from ne’er-do-weil attendants. This often makes beneficiaries
reluctant to report any misconduct or fraudulent activity and, in more severe instances, causes them
to join schemes with their attendants to defraud the PCS program.

a. . While there are upsides of having relatives of beneficiaries be their PCS attendants, there are
also potentially downsides, such as beneficiary-attendant fraud conspiracies. What are some
ways in which we can prevent these fraud schemes between beneficiaries and attendants?

OIG understands the advantages and disadvantages of having friends or relatives serve as PCS
attendants to beneficiaries and appreciates the Committee’s question on ways to prevent these
fraud schemes. While provisions in recent legislation offer necessary countermeasures, such as
the Electronic Visit Verification Systems (EVVS), OIG believes the implementation of the
following recommendations would help further mitigate the risk of beneficiary-attendant fraud
conspiracies:

*  Establish minimum Federal qualifications and screening standards for PCS workers, including
background checks.

* Require States to enroll or register all PCS attendants and assign them unique numbers,

* Require that PCS claims identify the dates of service and the PCS attendant who provided
the service,

These enhanced controls and oversight measures deter fraudulent individuals by limiting their
opportunities to exploit program vulnerabilities. They provide more information on the services
rendered and the attendants themselves, facilitate beneficiaries’ ability to make sound decisions
about their care, and enhance States’ fraud-fighting efforts through the use of data analytics to
prevent and detect fraudulent activity. States that have proactively instituted these safeguards
have seen a dramatic decrease in their programmatic costs.
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For example, Alaska now requires all PCS attendants to enroll in the State Medicaid agency. This
allows the Alaska Medicaid Fraud Control Unit {MFCU) and the Alaska Program Integrity Unit to
compare and match provider information against other data, such as Medicaid claims. Having
that provider data available significantly improves their ability to detect fraud schemes and
investigate bad actors. In a short span of 2 years, that type of data analysis helped support 108
criminal convictions and led to $5.6 million in restitution. It also had a sentinel effect that
helped the State reduce its PCS costs from $125 million in 2013 to $85 million in 2015. Thisisa
prime example of how program integrity safeguards can prevent fraud schemes and reduce
program costs through deterrence.

b. To what degree can Medicaid Fraud Control Units’ take action against beneficiaries who are
complicit in defrauding Medicaid?

MFCUs do not generally pursue cases against Medicaid beneficiaries because of statutory
limitations, except when there is a conspiracy involving a Medicaid provider. As a result, there
are two ways in which a MFCU may pursue or can take action against PCS beneficiaries who are
part of a conspiracy to commit fraud. First, if the beneficiary is allegedly responsible, whether in
a formal conspiracy or in some other manner, for causing a PCS company, or PCS caregiver, to
submit fraudulent claims to the program, the beneficiary may be included as a subject of the
fraud investigation. Second, if the beneficiary is alleged to have improperly received PCS
benefits, the MFCU could investigate the allegation of beneficiary fraud, if, again, there is an
allegation of a conspiracy between the beneficiary and the caregiver or company as the
“provider” of the services, Of course, for PCS services provided by a family member, fraud
allegations may commonly involve some type of conspiracy or agreement between the family
members.

¢. Are there any statutory limitations to investigating or taking legal action with regards to
beneficiary fraud?

Yes, there is a statutory rule that generally limits MFCU investigations to Medicaid provider
fraud or patient abuse or neglect that occurs in Medicaid-funded facilities. This is the reason
that MFCUs do not generally investigate beneficiary or recipient fraud matters, which are
handled by other parts of the State or local government. The principal exception to this, as
explained in the question above, is when there is conspiracy involving a Medicaid provider, such
as a PCS company or caregiver.

Although not involving beneficiary fraud, there is a statutory limitation on the ability of MFCUs
to investigate the abuse or neglect of patients that occur in a home or community-based setting,
including the physical or financial abuse of an individual receiving personal care services in the
home. This has been a longstanding concern for OIG as well as for the MFCU community, and
we have proposed a legislative amendment to address this gap in MFCU authority. MFCUs
commonly learn about these abuse allegations in the course of their fraud investigations and are
forced to decline the cases or refer them to other law enforcement agencies.
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The Honorable Frank Pallone: Questions for the Record from the May 2, 2017, hearing before the
House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations regarding
Medicaid Personal Care Services.

1. The Medicaid program is designed to give states flexibility to design their programs under broad
federal guidelines. However, that flexibility can make it difficult to conduct effective oversight
and ensure that these state programs are adequately serving beneficiaries.

a. What steps should the Centers for Medicare & Medicaid (CMS} take to address the significant
variations in State PCS program requirements?

Variations in State PCS programs exist because of a lack of Federal requirements for PCS and PCS
attendants. OIG’s November 2012 Personal Care Services: Trends, Vulnerabilities, and
Recommendations for improvement! {PCS Portfolio) summarized the findings of OIG’s body of
work on PCS and made recommendations to improve program vulnerabilities. Four
recommendations from the report remain unimpiemented and are basic safeguards that would
begin to address variations across State PCS program requirements:

* Establish minimum Federal qualifications and screening standards for PCS workers, including
background checks.

* Require States to enroll or register all PCS attendants and assign them unigue numbers.

* Require that PCS claims identify the dates of service and the PCS attendant who provided
the service.

s Consider whether additional controls are needed to ensure that personal care services are
allowed under program rules and provided.

This lack of consistency across and within States regarding the use of internal controls and
qualifications puts beneficiaries at risk of harm and makes it difficult to effectively pursue fraud
and abuse in the PCS program. Additionally, the 21st Century Cures Act requires that all States
implement Electronic Visit Verification Systems (EVVS) for PCS by 2019. This requirement will
improve States’ ability to monitor billing and quality of care for PCS. As the EVVS is
implemented, it will be important to ensure that the data gathered are complete, accurate, and
timely.

* https://oig.hhs.gov/reports-and-publications/portfolio/portfolio-12-12-01.pdf.
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2. Your office recently noted that the Department of Health and Human Services, Office of Inspector
General (HHS-0IG) has, on average, one full-time employee to oversee more than $680 million per
year in federal health care spending.

a.

How would budget cuts affect the HHS-0IG’s ability to conduct vigorous oversight of the
Medicaid PCS program and of the Medicaid program more broadly?

Whenever funding decreases for oversight activities, OIG must reassess the number and scope
of audits, evaluations, and investigations it can conduct. OIG is a people-driven organization,
and our fargest investments are in employees with the skills necessary for effective oversight of
more than 100 highly complex health and human services programs. Any decrease in OIG's
oversight activities reduces program oversight. Reductions in oversight funding make it more
difficult to ensure program integrity and increase the potential for harm to patients and
recipients of social services. OIG is charged with overseeing the Department’s more than 51
trillion investment in health and human services programs that touch the lives of virtually all
Americans. Medicaid and CHIP specifically serve more than 74 million enrolled individuals, more
than any other Federal health care program, and costs are projected to increase by nearly 6
percent annually beginning in FY 2018 through FY 2025 due to the aging population. Given the
current size and projected growth of Medicaid, effective oversight would become more
challenging with fewer resources. We are assessing the impact of a reduced budget on our work
and will continue to make hard choices to prioritize the most critical oversight needs. We are
also continuing to review our operations and infrastructure to ensure that we operate as
efficiently as possible.
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Ms. Katherine Iritani

Director, Health Care

U.S. Government Accountability Office
441 G Street, N.W.

Washington, DC 20226

Dear Ms. Iritani:

Thank you for appearing before the Subcommittee on Oversight and Investigations on Tuesday,
May 2 2017, to testify at the hearing entitled “Combating Waste, Fraud, and Abuse in Medicaid’s
Personal Care Services Program.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a
transmittal letter by the close of business on Wednesday, June 14, 2017. Your responses should be
mailed to Elena Brennan, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn
House Office Building, Washington, DC 20515 and e-mailed in Word format to

Elena.Brennan@mail.house.gov.

Thank you again for your time and effort preparing and delivering testimony before the

Subcommittee.
Sincere

Tim Murphy
Chairman
Subcommittee on Oversight and Investigations
cc: The Honorable Diana DeGette, Ranking Member, Subcommittee on Oversight and Investigations

Attachment
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m U.S. GOVERNMENT ACCOUNTABILITY OFFICE

441 G St. N.W.
Washington, DC 20548

June 14, 2017

The Honorable Tim Murphy

Chairman

The Honorable Diana DeGette

Ranking Member

Subcommittee on Oversight and Investigations
Committee on Energy and Commerce

House of Representatives

This letter responds to your request that we address guestions submitted for the record related
to the May 2, 2017, hearing entitled Combating Waste, Fraud, and Abuse in Medicaid’s
Personal Care Services Program. GAO’s responses to these questions are enclosed and are
based on previous work related to the areas addressed.

If you have any que:

stions about these responses our need additional information, please
contact Katnerne = [

Katherine Iritani
Director, Health Care

Enclosure

ce: Emily Felder
Kevin McAloon
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The Honorable Frank Pallone
QFR 1a. How do different program requirements affect beneficiary safeguards, as well as
fiscal oversight?

Differing federal requirements across the different types of Personal Care Services (PCS)
programs can result in significant differences in beneficiary safeguards and fiscal oversight:

* Beneficiaries may experience different health and welfare safeguards depending on the
program in which they are enrolled. For example, in one state we reviewed, the state
requires quarterly or biannual monitoring of beneficiaries for most of its PCS programs. For
another program operated under the PCS state plan authority (Social Security Act §
1905(a)(24), the state requires only annual monitoring contacts. Officials told us that the
reason for this difference was because, for that type of program, the state was not required
to provide assurances to the Centers for Medicare & Medicaid Services (CMS) that they
safeguard beneficiaries’ health and welfare.

+ States can use different processes for each PCS program to ensure that billed services are
actually provided, and some state programs may not be subject to any specific federal PCS
requirements in this regard. For example, in one state we reviewed, steps taken to ensure
billed services are provided under some types of PCS programs are not required in another
of the state’s programs. The state reported that it used its quality assurance process in
some of its PCS programs to meet with and verify service delivery with the beneficiary in an
effort to ensure that billed services are provided. In one PCS program, a supervisor must
visit the beneficiary and document whether the attendant is delivering the authorized PCS
tasks, a recommended practice.! The state did not apply the same process to another of its
programs, and federal requirements for this particular program type do not include specific
requirements that states help ensure that PCS billed services are provided.

Centers for Medicare & Medicaid Services, Increasing Fiscal Protections for Personal Care Services, webinar

(20186), accessed October 24, 2016, https://www medicaid.gov/medicaid/hcbs/downloads/hcbs-increasing-fiscal-
protections-v6.pdf.
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The Honorable Frank Palione
QFR 1b. What steps should CMS take to harmonize requirements across PCS programs?

CMS’s efforts to harmonize personal care services requirements have not addressed the
significant differences across federal program requirements specific to PCS related to
beneficiary safety and ensuring that billed services are provided.? We found that how states
screen, train, and monitor attendants, and ensure billed services are provided, varies, not only
between states but even within states, by program. In our view, CMS could take a number of
steps to improve the coordination among and regulation of all PCS programs, such as:

* Analyze requirements across all authorities to identify similarities and differences;

* Solicit input from stakeholders on what PCS requirements shouid be more consistent or
coordinated; and

« In view of this information and our findings, consider changes to future guidance that
would harmonize HCBS and PCS programs by streamlining and making requirements
more consistent across programs.

We note that the HHS OIG has observations similar to GAOs. Based on numerous reviews of
state PCS programs, the HHS OIG recommended that CMS issue regulations to reduce the
significant variation in states’ PCS requirements for documenting claims for payment for
services, supervision of attendants, and attendant qualification standards.®

2For purposes of this analysis, we reviewed regulations specific to PCS services, which appear at 42 C.F.R. Parts G,
J, K, and M, as well as any PCS-specific guidance issued by CMS. We did not review regulations or guidance of
general applicability, such as Medicaid program integrity requirements set forth in 42 C.F.R. part 455, because
changes 10 these requirements would affect services beyond those provided under PCS programs.

*The OIG listed this recommendation—to reduce the significant variation in states’ PCS requirements for
documenting claims for payment for services and supervision of attendants—among its 25 most crucial
unimplemented recommendations. The OIG reported that CMS had not yet implemented these recommendations as
of Aprit 2018. U.S. Department of Health and Human Services, Office of the Inspector General, Compendium of
Unimplemented Recommendations (Washington, D.C.: April 2016).
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Mr. Timothy Hill

Deputy Director

Center for Medicaid and CHIP Services
Centers for Medicare and Medicaid Services
U.S. Department of Health and Human Services
7500 Security Boulevard

Baltimore, MD 21244

Dear Mr. Hill:

Thank you for appearing before the Subcommittee on Oversight and Investigations on Tuesday,
May 2, 2017, to testify at the hearing entitled “Combating Waste, Fraud, and Abuse is Medicaid’s
Personal Care Services Program.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a
transmittal letter by the close of business on Wednesday, June 14, 2017, Your responses should be
mailed to Elena Brennan, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn
House Office Building, Washington, DC 20515 and e-mailed in Word format to
Elena Brennan@mail.house. gov.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,

T Phas

Tim Murphy
Chairman
Subcommittee on Oversight and Investigations
cc: The Honorable Diana DeGette, Ranking Member, Subcommittee on Oversight and [nvestigations

Attachment
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Tim Hill’s Hearing on
“Medicaid Personal Care Services”
E&C O&I
May 2, 2017
A iti ion: R
The Honorable Tim Murphy
1. OIG's investigations found that the most fraud sch involve conspiracies

between PCS attendants and beneficiaries - "OIG has found a growing number of
instances in which beneficiaries are being changed as co conspirators because they accept
cash or other benefits in exchange for participating in the fraud." These cases appear to be
especially relevant when PCS attendants are close with or even related to beneficiaries. Do
you agree that beneficiary fraud is a growing problem, and that beneficiaries' close
relationships to their attendants can be a potential cause of that problem?

a. What are some ways in which CMS can prevent beneficiary fraud?

Answer: CMS has taken a number of actions to improve the Medicaid PCS program and to close
recommendations made by the OIG. We take oversight of state PCS programs seriously and have
conducted program integrity reviews, as well as provided states with guidance, training and other
educational resources to enhance their oversight of PCS in their states. As you know, under the
Medicaid Federal-state partnership, the Federal Government sets forth a policy framework for the
program and States, who are well-positioned to know what their residents need, have significant
flexibility to choose options that enable them to deliver high-quality, cost-efficient care for their
residents.

CMS recognizes the unique and intimate nature of personal care services, and supports states offering
self-direction options to beneficiaries to exercise more control over who provides those services to them.
Many self-direction programs permit beneficiaries to select family members as care providers, and CMS
and our state partners understand the necessity of ensuring appropriate fraud prevention measures are
utilized in these programs.

CMS has also released a request for information to solicit feedback on improvements that could be made
to personal care services, including what program integrity safeguards states should have in place to
reduce fraud, waste and abuse.! We received hundreds of responses and are now reviewing them to
determine the best path forward.

! hitps://www.federalregister.gov/documents/2016/
government-interventions-to-ensure-the
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