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SUMMARY OF SUBJECT MATTER

TO: Members, Subcommittee on Water Resources and Environment
FROM: Staff, Subcommittee on Water Resources and Environment
RE: Hearing on “Building a 21st Century Infrastructure for America: Improving

Water Quality through Integrated Planning”

PURPOSE

The Subcommittee on Water Resources and Environment will meet on Thursday, May
18,2017, at 10:00 2.m., in 2167 Rayburn House Office Building, to receive testimony related to
“Building a 21st Century Infrastructure for America: Improving Water Quality through
Integrated Planning.” Witnesses will include city mayors, a county commissioner, a state water
quality program director, a public works representative, and a representative of an environmental
advocacy organization. Testimony will focus on the status of EPA’s implementation of the
integrated planning policy, and look at ways to help EPA, states, and municipalities in
developing and implementing integrated plans that provide flexibility for municipal projects
necessary to meet CWA regulatory obligations.

BACKGROUND

The U.S. Environmental Protection Agency (EPA) administers water quality and
wastewater infrastructure programs pursuant to the Clean Water Act (CWA). Title 111 of the
CWA establishes the technological and water quality-based treatment requirements for point
source dischargers, including municipalities’ wastewater treatment works. Title IV of the CWA
establishes the National Pollutant Discharge Elimination System (NPDES) permit program for
the discharge of pollutants from wastewater treatment works and certain municipal storm sewer
systems. Title VI of the Clean Water Act provides for the establishment and capitalization of
Clean Water State Revolving Loan Funds (SRFs) to aid in funding the construction of
wastewater treatment works and other wastewater infrastructure around our Nation.

Public wastewater and clean drinking water services are necessary to sustain public
health, support our economy, and protect the environment. Significant amounts of public
resources have been devoted to improving water infrastructure in American communities over
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the last 45 years. An impressive inventory of physical assets has been developed over this
period.

Our Nation’s wastewater infrastructure includes 16,000 publicly owned wastewater
treatment plants, 100,000 major pumping stations, 600,000 miles of sanitary sewers, and 200,000
miles of storm sewers. Since 1972, with the enactment of the CWA, federal, state, and local
investment in our national wastewater infrastructure has been over $250 billion. This investment
has provided significant environmental, public health, and economic benefits to the Nation. Our
farmers, fishermen, manufacturers, and tourism industries rely on clean water to carry out
activities that contribute well over $300 billion to our economy each year.

However, our Nation’s ability to provide clean water is being challenged, as our existing
national wastewater infrastructure is aging, deteriorating, and in need of repair, replacement, and
upgrading. Old and deteriorated infrastructure often leak, have blockages, and fail to adequately
treat pollutants in wastewater, thereby creating water pollution problems.

The needs of municipalities to address wastewater infrastructure are substantial. EPA, in
its most recent analysis of capital investments necessary to meet the Nation’s wastewater and
stormwater infrastructure needs, documented needs of $271 billion (as of January 1, 2012).!
This includes capital needs for publicly owned wastewater pipes and treatment facilities ($198
billion), combined sewer overflow (CSO) correction ($48 billion), stormwater management ($19
billion), and recycled water treatment and distribution (36 billion).? Studies by the
Congressional Budget Office and the Water Infrastructure Network have identified even higher
numbers.

The needs are especially urgent for many areas trying to remedy CSOs and sanitary sewer
overflows (S80s), often associated with systems with insufficient capacity to address wet
weather conditions, and for municipalities lacking sufficient independent financing ability to
repair or replace their wastewater infrastructure. In recent years, EPA has established the
reduction of CSOs and SSOs and the reduction of pollution and volume of stormwater as a
national enforcement priority, which has resulted in focused enforcement attention on those
municipalities with these ongoing challenges. The EPA establishes standards for stormwater and
wastewater pollution.

If cities and municipalities have not reduced CSOs and SSO’s, then the EPA has been
taking enforcement actions, which have resulted in many larger cities and smaller municipalities
entering into enforcement settlements. In such cases, cities and municipalities sign consent
agreements with the U.S. government to implement enforceable plans to address their CSOs and
SSOs. Many of these settlements are costly to implement, especially in the face of dwindling
EPA infrastructure funds.

There are also additional federal obligations on municipalities to address other ongoing
water quality challenges that are placing a further demand for resources on municipalities. For
example, while our Nation’s wastewater utilities already have removed the vast majority of

' EPA, Clean Watersheds Needs Survey 2012 Report to Congress, EPA-830-R-15005 (Jan, 2016).
I
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conventional pollutants from municipal wastewater and stormwater, looking forward, they face
significantly higher costs to remove the next increment of pollutants (such as nutrients) from
wastewater and stormwater, as required under the CWA.

A large portion of these regulatory obligations is going unfunded by the federal and state
governments. In the absence of increased federal and state financial resources, the cost of many
of these obligations ultimately rests with local governments and ratepayers. Today, local
government provides the majority of the capital required to finance water infrastructure
investments through loans, bonds, and user fees.

Need for Greater Regulatory Flexibility and Prioritization

Municipalities are very concerned about the impacts of a lack of available financial
resources on the ability of local governments to meet their compliance obligations.
Organizations representing local governments, including cities and counties, note that “[{]ocal
governments are at a crossroads,” and that “Cities and counties spend over $115 billion per year to
provide safe and reliable water and sewer services and maintain a vast physical infrastructure of
pipes, pumps, and plants.”® They note that “local governments, our residents, and businesses must
spend additional resources to comply with numerous environment and non-environmental federal and
state unfunded mandates, which further limits the money available for water infrastructure.”

Given municipalities’ dwindling revenues due to competing municipal demands for
resources, municipalities have urged EPA officials to provide the communities with increased
flexibility and provide prioritization of the various regulatory requirements of the CWA, called
integrated planning. Municipalities argue that, through integrating compliance with stormwater
and wastewater requirements, they would be able to identify the most cost-effective and
protective approaches to meet the requirements, and prioritize their investments in addressing
such requirements,

Under such approach, EPA would evaluate a municipality’s financial capabilities to
address pending requirements, and in light of those capabilities, allow a municipality to identify
how it would prioritize investments in wastewater and stormwater management based on the
greatest public and environmental health benefit and in recognition of the municipality’s ability
to pay. This approach would give municipalities the flexibility to establish CSO, SSO, and other
pollution control strategies that best reflect local circumstances and that enable them to
implement innovative or sustainable technologies, approaches, and practices to comply with such
requirements, including using green infrastructure measures. Further, as noted by EPA in past
testimony to the Subcommittee, the integrated planning process does not lower existing
regulatory standards.® Municipalities are encouraging EPA to prioritize and support those
activities that provide the highest environmental return per dollar spent.Municipalities are

? Letter from the Executive Directors of the U.S. Conference of Mayors, National League of Cities, and National
Association of Counties, to Congressmen Gibbs and Chabot, expressing support for integrated planning and H.R.
465 (Mar. 22, 2017).

S 1d

* Testimony of Acting Assistant Adminstrator Nancy K. Stoner, before the Subcommittee on Water Resources and
Environment, July 25, 2012
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seeking a more collaborative approach where EPA and state water regulators work with
communities to yield better solutions that achieve the goal of eliminating sewer overflows and
addressing other water quality issues.

EPA’s Integrated Planning and Permitting Policy

In January 2012, EPA formally released a proposed framework, entitled Draft Integrated
Planning Approach Framework, to provide EPA, states, and local governments with guidance to
develop and implement effective integrated planning approaches to municipal wastewater and
stormwater management. The proposed framework identified EPA’s vision of operating
principles and essential elements of an integrated municipal wastewater and stormwater
management plan.

Stakeholders urged EPA to proactively collaborate with municipalities across the Nation,
as pilot demonstration communities, to develop integrated plans as a model that will show how
EPA, state regulatory agencies, and local communities can all work together to implement
flexible, practical, and affordable wet weather solutions in a more integrated, cost-effective, and
flexible manner, and also that will pass muster with the regulators. Stakeholders also urged EPA
to create a new national integrated wet weather compliance permit that supersedes all of a
municipality’s water quality related permits for a set period and that includes all applicable
regulatory requirements under the CWA. Further, stakeholders urged EPA to take into account a
municipality’s ability to pay for improvements when determining the municipality’s monetary
investment in an integrated wet weather improvement plan and permit.

In June 2012, EPA released its integrated planning framework, entitled Integrated
Municipal Stormwater and Wastewater Planning Approach Framework.® The document outlines
principles for letting municipalities structure plans for addressing multiple CWA obligations one
at a time in an effort to reduce costs. EPA’s framework is intended to provide EPA regional
offices and states with a guide on how to help cities priotitize wastewater and stormwater
infrastructure improvements that are needed to address water quality issues, including reducing
CSOs, SSOs, and other pollution releases during heavy precipitation events.

The final policy was initially received by some stakeholders with cautious optimism and
hope that the framework will be a step forward in dealing with mounting financial obligations
facing cities under the CWA. Many noted that how EPA implements the policy will be critical
to evaluating its success. The document indicated that the EPA would rely on both permits and
enforcement actions to implement the new integrated approach. However, EPA said plans
developed using the framework cannot be the basis for delaying either permits or enforcement
actions,

Some municipal groups have criticized the policy because they believe it includes
inconclusive language saying that a financial capability plan should be developed and included
as a reference point in the integrated plan. Such an assessment should take into consideration
current sewer rates, stormwater fees, and other revenue, planned rate or fee increases, and the

© The final framework document is dated May 2012, and the framework’s cover memo is dated June 5,2012.

4
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costs, schedules, anticipated financial impacts to the community of other planned stormwater or
wastewater expenditures, and other relevant factors impacting the utility’s rate base.

There have been extensive discussions between EPA and stakeholders concerning the
affordability framework for CWA compliance. Stakeholders are pushing for financial
considerations beyond the median household income of a community, which EPA uses as an
indicator of assessing the financial impact of compliance on a community. The affordability
framework that has been discussed is intended to support EPA’s integrated planning framework
and other considerations of regulatory affordability.

Municipalities also have been urging EPA to consider the cost of a municipality’s
drinking water obligations when assessing the community’s ability to pay for CWA compliance.
EPA has said that the financial burden associated with projects not required by the CWA may be
considered when evaluating the overall financial health of a community. Costs for drinking
water treatment and distribution, however, would not be used to estimate metrics such as the
household income indicator identified in EPA’s financial capability assessment guidance.

Many stakeholders are pleased that the final policy includes language endorsing the use
of adaptive management practices which help to ease communities’ ability to comply with
permit and enforcement requirements. Many believe the inclusion of adaptive management
language is encouraging, because it means that there is some acknowledgment by EPA that
circumstances surrounding a project do sometimes change.

Implementation of the Policy

Municipalities have welcomed the opportunity for flexibility under the integrated
planning policy. However, they have sought clarification on a number of issues, such as how
municipalities can proactively ensure that the plan they develop will be acceptable to regulators;
who determines a community’s most pressing water quality needs; and whether a municipality
can include ongoing needs for infrastructure rehabilitation under an integrated planning
approach. Some stakeholders believe that clarification is needed regarding state and EPA roles.
EPA’s position is that it is the responsibility of cities to work and coordinate with state
permitting agencies to develop integrated plans. However, some states are uncertain what EPA’s
oversight role would be if EPA disagrees with a plan that a state and municipality have
developed.

Examples of integrated plans are needed. In October 2014, EPA announced the
availability of federal funding, totaling $335,000, to five municipalities for technical assistance
in developing municipal integrated plans. (Funding was awarded to Burlington, VT; Durham,
NH; Onondaga County, NY; Santa Maria, CA; and Springfield, MO.) The five municipalities
were selected from 28 communities that had expressed interest in technical assistance from EPA.
The development of plans for these five municipalities remains pending.

With the planning policy in place, some municipalities have worked on developing plans
pursuant to the policy. EPA officials have had discussions with some municipalities about
writing and implementing integrated plans to manage stormwater and wastewater. However, five
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years after EPA announced the policy, some stakeholders are concerned that integrated plans are
being incorporated only into new or amended consent decrees, and not in CWA permits.

WITNESS LIST

The Honorable Pete Buttigieg
Mayor
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On behalf of The U.S. Conference of Mayors
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~ Director
Ohio Environmental Protection Agency
On behalf of the Environmental Council of the States
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Principal
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Senior Attorney
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BUILDING A 21ST-CENTURY INFRASTRUC-
TURE FOR AMERICA: IMPROVING WATER
QUALITY THROUGH INTEGRATED PLAN-
NING

THURSDAY, MAY 18, 2017

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON WATER RESOURCES AND
ENVIRONMENT,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2167 Rayburn House Office Building, Hon. Garret Graves (Chair-
man of the subcommittee) presiding.

Mr. GRAVES OF LOUISIANA. The subcommittee will come to order.
Good morning, and thank you all for being here. I ask unanimous
consent that Members not on the subcommittee be permitted to sit
with the subcommittee today and ask questions at the hearing.
Without objection, it is so ordered.

I want to welcome everyone for being here today at our hearing
“Building a 21st-Century Infrastructure for America: Improving
Water Quality Through Integrated Planning.” Communities all
across our Nation are facing increasing regulatory enforcement, fi-
nancial pressures to address sewer overflows and other aging water
infrastructure issues, as well as other burdensome regulatory chal-
lenges that have become priorities in recent years.

These include more stringent and widespread regulations on
stormwater discharges, daily loads, total maximum daily loads, nu-
trients and other pollutants, and public drinking water systems
which could lead to many communities having to install and oper-
ate, at great expense, advanced treatment, removal, and prevention
technologies.

A large portion of these regulatory mandates are going unfunded
by the Federal and State governments, with the result that many
municipalities have had to make substantial increases in invest-
ments in wastewater and public infrastructure, to the point that
many communities and ratepayers are now increasingly getting
economically pressed to the limit.

And I want to give some examples of what that looks like. In my
home State of Louisiana, we have situations where the city of
Baton Rouge, where I am from, we are under a consent decree. The
city of New Orleans, under consent decree. The city of Shreveport,
under a consent decree.

o))
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The St. Louis region has a $4.6 billion consent decree, Atlanta
$4.1 billion, Indianapolis $3.1 billion, South Bend $861 million, and
that city has a population of approximately 100,000. So you can do
the math there. Lima, Ohio, a population of 38,000, has a consent
decree costing approximately $160 million.

In Chicopee, Massachusetts, they had to raise rates by 134 per-
cent. The residents now pay more than $700 a year. Baltimore had
to raise rates by approximately 9 percent per year for each of the
last 8 years, with the exception of 1 year where there was approxi-
mately a 4-percent increase. And in Washington, DC, the average
household, for four to six people, is charged just under $100 a
month.

No one is sitting here saying that we should not have regula-
tions. No one is saying that we should not respect our environment,
that we should be discharging polluted water. What we are saying
is that the EPA in 2012 developed an integrated planning approach
where the idea was you were going to have more flexibility in the
way that these issues were addressed, more flexibility for the mu-
nicipalities, for the States, and others, to solve these problems, and
of course, do it in a manner that is affordable rather than con-
tinuing to impose unfunded mandates, continuing to see extraor-
dinary increases on rates of our citizens across the country.

And so the hearing today, we are interested in hearing from our
witnesses and learning more about your perspective on integrated
planning, how that is working as compared to what appears to be
a larger focus on aggressive enforcement actions such as consent
decrees, and getting your perspective on how this process can be
improved to where we can do a better job balancing environmental
success, affordability, and flexibility for many of our States and
municipalities that are dealing with these challenges.

So I am looking forward to hearing from our witnesses today. 1
am looking forward to hearing your thoughts on how we move for-
ward and address some of these challenges. And with that, I am
going to turn to Ms. Esty for opening comments.

Ms. Esty. Thank you, Mr. Chairman, for holding this important
hearing on improving water quality through integrated planning.
In 1972, Congress enacted the Clean Water Act to protect public
health, to ensure safe sources of drinking water, and to provide
safe recreation areas for all Americans.

Forty-five years later, water quality continues to be a challenge
across the country and in my home State of Connecticut. Poor
water quality does not just threaten public health, it jeopardizes
our fisheries, limits recreational opportunities, and is a drag on our
economy.

Mr. Chairman, I ask unanimous consent to enter into the record
a summary of recent Clean Water Act reports on the condition of
the Nation’s waterways that shows a downward trend in improving
the health of streams, rivers, and lakes across the country.

Mr. GRAVES OF LOUISIANA. Without objection.

Ms. Esty. Thank you.

[The national summary of impaired or threatened assessed waters follows:]
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National Summary of State Information
Percentage of Impaired or Threatened Assessed Waters

Rivers and Streams Lakes, Reservoirs, Bays and Estuaries Coastal Shorelines
(Miles) and Ponds (Acres) " (Sa. Miles) (Miles) Wetlands (Acres)
55.1 715 83.5 213 53.9
20112 51 66 61 38 36
20093 .o 47 64 30 n/a n/a
20074 o 49 52 44 17 52
20025 . 39 45 51 14 n/a
20006 ..o 35 45 44 12 n/a
19967 s 44 49 42 21 n/a

LU.S. Environmental Protection Agency, National Summary of State Information (ATTAINS Database) (May 2017).

S. Environmental Protection Agency, National Summary of State Information (ATTAINS Database) (January 2011).
.S. Environmental Protection Agency, National Water Quality Inventory, 2004 Reporting Cycle (January 2009).

.S. Environmental Protection Agency, National Water Quality Inventory, 2002 Reporting Cycle (October 2007).

S. Environmental Protection Agency, National Water Quality Inventory, 2000 Report (August 2002).

S. Environmental Protection Agency, National Water Quality Inventory, 1998 Report to Congress (June 2000).

S. Environmental Protection Agency, National Water Quality Inventory, 1996 Report to Congress (April 1998).

Ms. Esty. Improving our Nation’s water quality should continue
to be a priority for Congress, and I look forward to working to-
gether to help our communities make continued progress in restor-
ing their local rivers, lakes, and streams for the protection and en-
joyment of all Americans.

But our communities cannot afford to improve the water quality
on their own, and that is in part why EPA developed the integrated
planning policy under the Clean Water Act, based on the reality
that States and municipalities do not have the financial or, often,
the technical expertise to address local water quality challenges.

The integrated planning policy encourages communities to work
directly with the Federal Government and State agencies to iden-
tify and fully implement the most effective and the most cost-effec-
tive approaches for meeting our shared objective of clean water
that protects public health and the environment.

Our communities need additional financial resources and assist-
ance to clean up their local rivers, streams, and lakes. But the pri-
mary program for providing that assistance, the Clean Water State
Revolving Fund, was last authorized in 1987, almost 30 years ago.

Reauthorizing and funding the Clean Water State Revolving
Fund is particularly important for many of our States, and I can
speak from experience in Connecticut, where all of our rivers basi-
cally flow into Long Island Sound. It is absolutely essential, and I
know when I served on the local town council and was tasked to
the Water Pollution Control Authority, basically every municipality
in Connecticut relies on the State Revolving Fund to fund what
typically for a community of 30,000, like mine of Cheshire, was $6
million just to deal with the phosphorus issue.

So we know that that is often not reasonable for communities to
deal with on their own, and yet the health of Long Island Sound
is an American issue. It touches the entire country and involves
economically important fisheries and other recreational activities.
So that just underscores how important these initiatives are.
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And I am looking forward to hearing today, with your expertise
and your advice to us, to make sure we have the support to reau-
thorize and fully fund the Clean Water State Revolving Fund to
allow you at the local and at the State level to make these impor-
tant investments.

And I know, having been in the State legislature and having
been in local office and worked on these exact issues, and having
worked for NRDC [Natural Resources Defense Council] on water
issues back in law school, that these are ongoing challenges. We
want the most effective use of tax dollars. We all want that.

But the response should not be, let’s just let the water quality
go. As we saw in Flint, Michigan, that is a danger. That is a dan-
ger, and we should not be subjecting our constituents or anyone in
America to those risks.

So again, this is an important discussion we are having here
today, and we are very much looking forward to your perspective
on how this integrated planning process fits into that broader ini-
tiative of doing it smarter, doing it better, and stretching those tax-
payer dollars to achieve the goals.

I think we need to keep hard adherence to the goals of clean,
safe, and affordable drinking water for communities and waste sys-
tems that work, and then have the political will to fund them at
appropriate levels to help communities across the country preserve
these national treasures.

And a final anecdote: My husband grew up right next to Water-
bury, Connecticut. When he was a kid, he knew what color Keds
they were making in Waterbury in Sperry by the color that the
river was flowing. And he could smell it when he was playing base-
ball.

The Waterbury Water Treatment Plant Initiative, which has
been done through the clean water fund, is now restoring that en-
tire river system to the cleanest level it has been since the early
1800s. It is possible to reclaim these rivers and have the fly fishing
I now have in my district precisely because these funds have been
so important.

So again, I welcome you all to joining us here today on National
Infrastructure Week, and look forward to your testimony. Thank
you very much.

Mr. GRAVES OF LOUISIANA. Thank you, Ms. Esty.

And now I am going to turn to the ranking member of the full
committee, Mr. DeFazio.

Mr. DEFAZIO. Thank you, Mr. Chairman. Thanks for this impor-
tant hearing. We do not want overly prescriptive and burdensome
regulations. We do want to give flexibility to communities, and we
hope to hear about what a number of communities have done or
what problems they have had with a results-oriented approach that
is not following a Federal prescription. That is critical.

But the Federal Government is not being a good partner. We are
not putting our money where our regulations or mouth is. Now, you
can go one of two ways. You can say, well, let’s just waive the regu-
lations. Let’s go back to the good old days when the Cuyahoga
River caught fire and the Willamette River in Oregon was essen-
tially an open sewer.
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I do not believe the American people support that. The American
people want clean rivers and streams and the recreational aspects
of that. They want drinking water that is safe, and we can do that.
It would be pathetic for the Government of the United States of
America to say, “We cannot afford clean water. We are going to
emulate China where the water is just filthy and undrinkable.”

So today I am introducing, with Ranking Member Napolitano,
who because of a personal issue is not here, and Representative
Duncan, we are introducing a bill to reauthorize the Clean Water
SRF program. The Federal Government needs to be a good partner.
Statistics, and I will put this little chart in the record, are alarm-
ing.
The deterioration is accelerating; just 20 years ago, 44 percent of
rivers and streams, in terms of mileage measured, were impaired,
and today, it is 55.1. Lakes, reservoirs, and ponds have gone from
49 to 71.5 percent. Bays and estuaries particularly alarming since
that is basically the breadbasket of the oceans—the estuaries have
gone from 42 percent impaired to 83.5 percent impaired. Coastal
shoreline miles, we are doing a little better there; it is only up
slightly. And then wetlands, we are talking about 54 percent.

So hopefully we will hear from the witnesses today perhaps Con-
gress needs to move the EPA toward a more results-oriented ap-
proach with more flexibility. I had a city in my district that devel-
oped a very, very innovative way to deal with wastewater, and I
am sure others around the country have done that.

So I am looking forward to the testimony, and hopefully we will
take action and reauthorize the Clean Water SRF program. Thank
you, Mr. Chairman.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. DeFazio.

Before I begin introducing our witnesses this morning, I need to
dispense with some unanimous consent requests.

I ask unanimous consent that written testimony submitted on
behalf of the following be included in the hearing record: from the
Environmental Protection Agency, from the National Association of
Clean Water Agencies.

Is there any objection?

[No response.]

Mr. GRAVES OF LOUISIANA. Without objection, so ordered.

[The written testimonies from the Environmental Protection Agency and the Na-
tional Association of Clean Water Agencies are on pp. 123-137.]

Mr. GRAVES OF LOUISIANA. I ask unanimous consent that the
record remain open for 30 days after the hearing in order to accept
written testimony for the hearing record. Without objection, it is so
ordered.

I ask unanimous consent that the record of today’s hearing re-
main open until such time as our witnesses provide answers to any
questions that may be submitted to them in writing. Without objec-
tion.

Ms. Esty. I ask unanimous consent that the following statements
and letters be made part of the hearing record for today: first, a
statement from Representative Marcia L. Fudge of Ohio; the sec-
ond letter is from several conservation organizations, including
American Rivers, the American Sustainable Business Council,
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Earthjustice, the League of Conservation Voters, NRDC, and the
Southern Environmental Law Center.
Mr. GRAVES OF LOUISIANA. Without objection, so ordered.

[The statements of Hon. Marcia L. Fudge and American Rivers et al. are on pp.
138-143.]

Mr. GRAVES OF LOUISIANA. Thank you. At this time I will recog-
nize Mr. Rokita to introduce the Honorable Pete Buttigieg.

Mr. ROKITA. Thank you.

Mr. GRAVES OF LOUISIANA. Is that all right? All right. Thank
you.

Mr. RokiTA. We will get to that, Chairman.

[Laughter.]

Mr. GRAVES OF LOUISIANA. Pete.

Mr. RokiTA. Thank you, Chairman, and thank you for your lead-
ership in organizing us here this morning. I am happy to take this
opportunity to welcome before our subcommittee a fellow Hoosier,
our executive brand leader in South Bend, Indiana, Mayor Pete
Buttigieg, just like it is spelled.

[Laughter.]

Mr. ROKITA. Mayor Buttigieg was first elected mayor in 2011 as
a young man and is currently serving in his second term. Mayor
Buttigieg is testifying before the committee, Chairman, rep-
resenting the Conference of Mayors.

South Bend is the fourth largest city in Indiana, with a popu-
lation of just over 100,000 people. It is also home, of course, to one
of the most prestigious universities in the world, the University of
Notre Dame. But perhaps more importantly, it comes also very
close to rivaling Whiting, Indiana as the best place in the Midwest
to get a good pierogi.

As the mayor will explain, South Bend also has a unique history,
perhaps unfortunately, with Clean Water Act. South Bend is cur-
rently under a consent decree, which is in essence a mandate
placed upon them by the Federal Government but without any
funding from the Federal Government. These burdens placed on
our local governments need to stop, and I look forward to hearing
from Mayor Buttigieg and all our witnesses on this matter. I yield
back.

Mr. GRAVES OF LOUISIANA. Reserving the right to object to the
description of Notre Dame, I recognize Mayor Pete for 5 minutes.
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TESTIMONY OF HON. PETE BUTTIGIEG, MAYOR, CITY OF
SOUTH BEND, INDIANA, ON BEHALF OF THE U.S. CON-
FERENCE OF MAYORS; HON. JOHNNY I. DUPREE, PH.D.,
MAYOR, CITY OF HATTIESBURG, MISSISSIPPI, ON BEHALF
OF THE NATIONAL LEAGUE OF CITIES; HON. TODD
PORTUNE, COMMISSIONER, HAMILTON COUNTY BOARD OF
COMMISSIONERS, ON BEHALF OF THE NATIONAL ASSOCIA-
TION OF COUNTIES; CRAIG BUTLER, DIRECTOR, OHIO ENVI-
RONMENTAL PROTECTION AGENCY, ON BEHALF OF THE EN-
VIRONMENTAL COUNCIL OF THE STATES; WILLIAM E.
SPEARMAN III, P.E., PRINCIPAL, WE3 CONSULTANTS, LLC, ON
BEHALF OF THE AMERICAN PUBLIC WORKS ASSOCIATION;
AND LAWRENCE LEVINE, SENIOR ATTORNEY, NATURAL RE-
SOURCES DEFENSE COUNCIL

Mr. BUTTIGIEG. Thank you, Chairman, and thank you, Congress-
man Rokita, for the gracious introduction. I would welcome you for
a comparative pierogi tasting and we can settle that question about
Whiting. And I want to thank everyone here for paying attention
to an unglamorous but extraordinarily important issue for us.

As was said, South Bend is a medium-sized city. We've got about
100,000 people, and as a mayor, I am proud to report we are seeing
our fastest population and economic growth in a generation. But
we are still struggling economically in many ways. Over one-quar-
ter of our population lives below the Federal poverty line.

And, like many midwestern communities, we have a legacy com-
bined sewer system. So since late 2011, we have been working to
comply with the Federal consent decree that tells us how we are
supposed to modify our sewer system to reduce overflows.

We love our river and we enthusiastically support the goal of re-
ducing overflows. But the current plan is enormously expensive,
$861 million, as the chairman mentioned. When you add in financ-
ing costs, that is over $1 billion. So in a city of 100,000, that is
$10,000 for every man, woman, and child, in a city where the per
capita personal income is $19,818. It is simply not affordable.

One out of every ten households in our city would spend 14 per-
cent of their income as a household on the wastewater portion of
their bill. Low-income families cannot afford it, and we also cannot
afford to have our economic competitiveness diminished by waste-
water rates that make us uncompetitive. And I cannot believe that
this set of harms was ever intended in the Clean Water Act.

I do want to tell you about the progress that we have already
made. This is a two-phase plan. We have already executed phase
1. We invested $150 million to do that. I am also sometimes heard
boasting that South Bend has the smartest sewers in the world.
Beginning at the initiative of my predecessor, our city established
a network of WiFi-enabled small sensors deployed throughout the
system that allows us to optimize the flow.

Because of those two things, we have already reduced our over-
flows by 75 percent. We have gone from over 2 billion gallons annu-
ally to less than 500 million. But getting that last 25 percent, that
part has a price tag of over $700 million. It is all “gray” infrastruc-
ture, tanks and tunnels. So it is not what you would call an inte-
grated plan, and it does not contemplate green infrastructure.
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Now, thanks to that smart sewer data that I just mentioned, we
have been able to model with much greater accuracy the plan that
we agreed to. And what we have learned is that it is not only more
expensive but actually less effective than originally envisioned. And
yet as of now, we are required to go forward with it.

We have figured out a way to meet the objectives for dramati-
cally less, from $713 million to about $200 million, through a
smarter, greener plan, but only if we are allowed to implement it.
So what communities like South Bend need most of all is flexi-
bility. Rigid long-term control plans that do not evolve with tech-
nology and do not use an integrated approach are not meeting the
goal of protecting our national waters efficiently and affordably.

Now, a lot of cities share South Bend’s story, and that is why the
U.S. Conference of Mayors is calling for solutions in a number of
areas:

First, it is time to codify the EPA’s integrated planning and per-
mitting policy. Integrated planning is designed to allow cities to de-
velop comprehensive plans for our water, sewer, and stormwater
needs, and invest over time according to our priorities.

Second, we believe we can achieve long-term control through per-
mits, allowing for more flexibility and realistic timelines rather
than committing to highly prescriptive plans that only allow gray
infrastructure and do not keep up with the times.

Third, we are urging congressional support for exercising flexi-
bility in the existing law. The Clean Water Act allows EPA to use
flexibility in what are called use attainment designations, allowing
for commonsense variances. But that flexibility is applied very un-
evenly across the system and across the country.

And fourth, the conference urges eliminating civil penalties for
local governments working in good faith. We believe the civil pen-
alties should be reserved only for those units that refuse to achieve
progress, not for those doing our best to serve citizens affordably.
Now, the conference favors bill 465, but all of the bills that are
being discussed recently are positive steps forward, and we thank
Members for paying attention to this. We think that the financial
impact threshold triggering a discussion—not a rollback, but a dis-
cussion of flexibility—is urgently needed in cities like ours. And we
believe overall we need to rethink how to clean up our lakes and
rivers as effectively and cost-efficiently as possible.

Again, I thank the committee for your attention to this matter.
I would refer you to our written testimony for more detail. And I
look forward to this morning’s discussion.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Mayor. Thank you.

Our next witness is the Honorable Johnny DuPree, the mayor of
Hattiesburg, Mississippi. And with a name like DuPree, I assume
you were kicked out of Louisiana at some point. But I welcome you
being next door and recognize for 5 minutes.

Mr. DUPREE. Good morning, Mr. Chairman, Chairman Graves,
and to Congresswoman Esty and members of the subcommittee. I
am Johnny DuPree. I am mayor of the city of Hattiesburg, Mis-
sissippi, some say the home of Brett Favre because he is still there.
We are the fourth largest city in the State. We have, per capita,
more doctors in Hattiesburg than any other city in the State.
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But I want to thank you for this opportunity to highlight the im-
portance of investing in our Nation’s water infrastructure. I would
also like to discuss some opportunities of local government flexi-
bility in dealing with the kinds of water challenges like we are fac-
ing in Hattiesburg.

First, on behalf of the National League of Cities, I would like to
express our support for two much-needed policy frameworks adopt-
ed by EPA, the integrated municipal stormwater and wastewater
planning approach and the Financial Capability Assessment
Framework for municipal Clean Water Act requirements. They
have been important tools for us for local government dealing with
stormwater and wastewater infrastructure issues.

But while those tools have been a great help to our cities, there
is still a lot more that we could do. We have to ensure that these
frameworks can work not only for the largest cities and the small-
est cities but for all cities, all communities, to help balance the en-
vironmental protection with economic feasibility.

In working to serve our constituents, my other fellow city leaders
and I are faced with regulatory burdens and unfunded mandates.
We have had to make tough choices sometimes about service or
maintenance. We have seen proposed budget cuts that would un-
dermine our most important programs.

In Hattiesburg, we are facing challenges addressing sanitary
sewer overflows, just like other cities, upgrading our wastewater
treatment facility to the tune of maybe $150 million, and modern-
izing our drinking and water system. Like in many cities, many of
our pipes and mains are well past their expected life design. Our
city is 133 years old.

Our city has invested over $40 million in bond funds over the
last 5 years to meet the requirements of the Clean Water Act and
the Safe Drinking Water Act. We are projecting to spend another
$30 million in bonds over the next 5 years. And on top of that, we
have hiked our rates over and over and over again, just this last
year by 20 percent.

But all of that spending still will not be enough to meet our
needs and to meet the requirements. It is still not enough to satisfy
these unfunded Federal mandates. So let me be clear. We are com-
mitted to making the smartest, most sustainable investments for
our community. And we care about building infrastructure, infra-
structure that will not only take us further but also take our chil-
dren and their children further.

But with limited financial capacity, both from our city and from
our citizens, those who are least able to afford it, being able to
prioritize and sequence projects would go a long way towards mak-
ing a long-term plan for integrated stormwater and wastewater
projects more feasible.

The first thing we need in our cities is flexibility, flexibility
through partnerships. Last October, Hattiesburg won a technical
assistance grant from EPA to develop green infrastructure along
the Little Gordon’s Creek, which is an impaired tributary of the
Leaf River. That plan would help us extend the life of our infra-
structure and help us save money.
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Mr. Chairman, this is exactly what cities and towns need, the
ability to work with our State and our EPA to prioritize our invest-
ments and embrace innovative solutions to integrated planning.

The second thing we need is flexibility to permit. If you give city
leaders the chance to be realistic with time and prioritize, accord-
ingly you get a better solution and oftentimes a lower rate. What
cities and towns need most is affordable, flexible Federal programs
that work in every community, large and small, urban or rural,
that will be consistent in guidance, and assistance across the EPA
regions. When we can count on that Federal support, we can start
fixing the program.

Luckily, many of you and your fellow legislators are working
proactively to support integrated planning on the local level, and
I see committee sponsors of both the Water Quality Improvement
Act and the Water Infrastructure Flexibility Act. And we urge Con-
gress to pass them both.

As you consider these bills, there are a number of provisions that
could make the processes clearer, more efficient, and even more af-
fordable. I encourage you to consider both technical feasibility and
economic affordability within integrated permits, as well as reas-
sessing the threshold at which financial impacts on ratepayers be-
come too burdensome.

I also want to thank Ranking Member DeFazio in his absence
and also Congresswoman Esty and all the other Members for intro-
ducing the Water Quality Protection and Job Creation Act, which
would go a long way towards addressing our aging infrastructure
problems.

In closing, the Federal Government’s water regulations cannot
come as mandates. We need more direct funding for our cities and
we need the ability to address our wastewater and stormwater re-
quirements in a holistic, flexible, and affordable manner through
integrated planning.

I want to thank you all again for allowing me to come, and I look
forward to your questions.

Mr. GRAVES OF LouisiaNA. Thank you, Mr. Mayor. Appreciate
your testimony.

Our next witness is the Honorable Todd Portune, who is a com-
missioner for Hamilton County, Ohio.

Mr. PORTUNE. Good morning, Chairman Graves, Representative
Esty, and members of the subcommittee. It is an honor to be here
today to testify before this subcommittee. My name is Todd
Portune, and I serve as president of the Hamilton County Board
of County Commissioners in Ohio. Today I am representing the Na-
tional Association of Counties.

Hamilton County, Ohio, is considered primarily urban, with a
population of almost 808,000 residents located in southwest Ohio.
The county seat is in Cincinnati, which is the third largest city in
Ohio.

The topic of this hearing is of great importance to counties across
the United States that are dealing with increased responsibilities
and unfunded mandates under the Clean Water Act as co-regu-
lators and as regulated entities. This includes the rising expenses
associated with Clean Water Act wastewater-related wet weather
consent decrees, with tighter stormwater requirements, and the
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limited capabilities of our counties and residents to absorb the cost
of these additional outlays.

Today, as you continue to assess how integrated planning can be
used to achieve Federal water quality goals, I would like to share
with the committee three key points for consideration.

First, integrated planning can help counties address the growing
list of Clean Water Act needs. Over the years, the number of Fed-
eral regulations and requirements facing counties have increased
dramatically.

This growing number of regulations comes at a time when coun-
ties, regardless of their size, are experiencing significant fiscal con-
straints, and our capacity to fund compliance activities is often lim-
ited. In fact, over 40 States put significant restrictions on counties’
ability to generate revenue or collect taxes.

Additionally, the Federal Government has increasingly been
using litigation-driven consent decrees to drive tighter require-
ments for combined sewer overflows and sanitary sewer overflows,
including those at wastewater treatment plants. In some cases, the
cost of these consent decrees has ranged from hundreds of millions
to billions of dollars per county.

In my county, we oversee the Metropolitan Sewer District of
Greater Cincinnati. It serves almost 300,000 households. But since
2004, Hamilton County and the sewer district has been required to
comply with a consent decree for a Federal water quality non-
compliance issue on our wastewater sewage system.

As a result, the county and our taxpayers are required to invest
over $3 billion at 2006 rates in additional projects and infrastruc-
ture upgrades. In the past 10 years alone, Hamilton County has
spent over $1 billion, with over $2 billion still to go under our de-
cree.

Close to one-third of Hamilton County lives below the Federal
poverty level. They are the ones most hard-hit by these new re-
quirements and under the consent decree and other associated
costs.

Since we began, our sewer rates have increased approximately
350 percent, and over the next 20 years annual sewer rates will
rise from $844 a year to $2,748 a year when we finally meet the
terms of the consent decree, if the remainder of the duties must be
met during that time period. Unfortunately, my county is not an
isolated case, and stories like this are being retold across the
United States.

Second, integrated planning offers a path for counties to meet
the growing universe of Clean Water Act regulations in an environ-
mentally sensitive, streamlined, and cost-effective manner. That is
why EPA’s integrated planning framework is so attractive to coun-
ties.

Recognizing that water affordability is a huge problem, EPA set
in place a framework to allow EPA regions to work collaboratively
with States and impacted local governments across the universe of
water mandates.

Under the plan, counties can prioritize their local water quality
and infrastructure goals across all Clean Water Act programs
based on the most pressing issues within their community. Had
this been available to us at the very beginning in lieu of a consent
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decree, Hamilton County could have saved county residents a lot
of money.

Unfortunately, to date the EPA regional offices have not used in-
tegrated planning to the extent that they could, which brings me
to the final point: Congress and the administration have a perfect
opportunity today to protect water quality in ways that are afford-
able to counties and their residents.

This opportunity has been created by a number of bills that have
already been introduced, including those that have moved through
committee in the Senate. We thank the sponsors of those bills for
their work toward passing legislation to codify EPA’s integrated
planning framework.

In conclusion and on behalf of America’s 3,069 counties, we
thank you, the subcommittee, for the opportunity to testify today
about providing us, America’s counties, with the flexibility to work
with the EPA as a true partner, saving county ratepayers nation-
ally close to hundreds of billions of dollars in the process, while
meeting Clean Water Act requirements.

I will be happy to answer any questions that the subcommittee
may have, and I refer to the written testimony as well that we
have submitted on behalf of NACo [National Association of Coun-
ties]. Thank you very much.

Mr. GRAVES OF LOUISIANA. Thank you, Commissioner Portune.
Appreciate you being here. At this time I recognize Mr. Gibbs to
introduce Mr. Craig Butler.

Mr. GiBBS. Thank you. Thank you, Chairman. It is my pleasure
today to introduce Craig Butler, who was appointed by Governor
Kasich in February of 2014 as the director of the Ohio Environ-
mental Protection Agency. Previously he was the assistant policy
director for energy, agriculture, and the environment in Governor
Kasich’s administration.

He also served as the chief of Ohio EPA’s Central and Southeast
District offices after graduating with honors from Mansfield Uni-
versity in Pennsylvania with a B.A. in geography and environ-
mental science, and also a master’s degree in environmental
science from Ohio University.

He has been a public servant for more than 24 years and he is
a pragmatic regulator and proponent of finding innovative ways of
solving water quality issues. And it is refreshing to have a director
in Ohio that understands the relationship between business, eco-
nomic growth, and how that can enhance and improve and protect
an environment.

And so it is my pleasure today to welcome my good friend, Direc-
tor Butler, as he is here representing the Environmental Council
of the States. I yield back.

Mr. BUTLER. Thank you, Chairman Graves, Representative Esty.
Representative Gibbs, thank you for the introduction. Members of
the subcommittee, good morning. I am Craig Butler. I am director
of the Ohio Environmental Protection Agency, testifying today as
the Water Committee chair and Executive Committee member of
the Environmental Council of the States—ECOS—a national non-
partisan organization whose members are the leaders of State and
territorial environmental protection agencies across the country.
ECOS members include leaders of your States’ environmental
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agencies, including the Louisiana Department of Environmental
Quality and the California Environmental Protection Agency.

Communities large and small across the country are working
hard to provide a wide array of municipal services, including deliv-
ering clean water, safe drinking water, and managing cleaning mu-
nicipal wastewater and stormwater as required by Federal, State,
and local law and regulation. State regulatory agencies like mine
are working with them to deliver the clean and healthy environ-
ment we all deserve and want every day.

As you know, wastewater management requirements under the
Federal Clean Water Act traditionally are approached in silos, with
communities directed or required to plan and expend resources on
wastewater and stormwater obligations independently.

This segmented approach fails to allow communities to consider
how to strategically assess and pace total compliance investment in
making wastewater and stormwater investments, sometimes re-
sulting in unrealistic commitments and compromising other com-
munity health and environmental investment needs.

Looking at the cost cumulatively allows communities to deter-
mine their best collective path forward, with integrated consider-
ations of household economic health, community borrowing poten-
tial, and public health and environmental protection goals, espe-
cially as ordinary citizens today pay for 95 percent of water and
sewer infrastructure development rehabilitation and operating cost.

In Ohio we have documented clean water needs that exceed
$14.5 billion over the next 20 years, including some communities
that have multibillion-dollar consent orders to correct combined
sewer overflows. This is not only a big city problem, however.

We have communities ranging from medium to very small, and
from urban to rural, that have financial obligations to fix stag-
gering problems with failing wastewater infrastructure. And at the
same time, these obligations are increasing. The portion of house-
hold income dedicated to water and sewer bills is outpacing infla-
tion. These communities need the ability to prioritize and then ad-
dress problems with flexibility. This also does not include drinking
water infrastructure needs in Ohio that are exceeding $12 billion
over that same time period.

Integrated planning is one such strategy. Integrated planning
can lead to more sustainable and comprehensive solutions, such as
green infrastructure, that improve water quality to provide benefits
and enhance community vitality. It is really important to note that
integrated planning is not about changing existing regulatory or
permitting standards or avoiding necessary improvement. Rather,
it is an option to help municipalities meet their clean water obliga-
tions while optimizing their infrastructure investments through se-
quencing of their work.

Embarking on an integrated planning process requires meaning-
ful investment and time. Nothing can be more discouraging than
uncertainty over whether a plan will be accepted by a regulator
when it is appropriated for dialogue. Clarity in the Clean Water
Act and certainty of support of the U.S. EPA would lessen this risk,
and communities would want to invest time and resources in the
process.
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Integrated planning is supported by the 2012 EPA policy, it has
supported the integrated planning pilot projects. Limiting uncer-
tainty through legislation would give communities more needed
support to explore these tools for smart investment.

In Ohio we use these tools in the Clean Water Act to minimize
uncertainty to communities when we want to pursue integrated
planning. We use a phased Clean Water Act permitting approach,
which phases requirements on a typical 5-year renewal schedule
for their NPDES [National Pollutant Discharge Elimination Sys-
tem] or discharge permits where permits can be modified at mid-
cycle to respond to economic change and challenge. It also allows
project priorities and the permitting process to encourage collabora-
tion rather than conflict and enforcement.

Ohio has the lead on 72 of 89 combined sewer overflow commu-
nities; 95 percent of these have long control plans that use inte-
grated planning. The other 17 communities have negotiated Fed-
eral consent orders.

To give you one example, the city of Springfield in Ohio has used
a phased approach to plan and implement critical wastewater up-
grades to a permit. It has avoided enforcement and litigation and
compliance schedules were incorporated into the permit, where we
jointly prioritized projects to achieve large amounts of CSO [com-
bined sewer overflow] reductions in a very short period of time.

In essence, we believe State and Federal regulators should work
together to create opportunities for communities to plan collabo-
ratively. Communities are often best-suited to assess their needs
and shape their own priorities, and integrated planning helps them
do this. The integrated planning process promotes conversation
with EPA and State regulators, and those early conversations can
prevent litigation cost as a result.

ECOS appreciates Members of the House and Senate bringing
the issue forward. We appreciate the work of fellow Ohioans on the
issue. Senator Portman is a cosponsor on Senator Fischer’s Senate
692, the Water Infrastructure Flexibility Act; and Ohio Representa-
tive Latta is cosponsoring the House version, H.R. 1971, introduced
by Representative Smucker; and the third bill, H.R. 465, Water
Quality Improvement Act of 2017, was introduced by Representa-
tive Gibbs.

In closing, I will say it is encouraging to see several Members of
Congress looking at ways to use integrated planning to be more ac-
cessible. A specific and focused amendment to the Clean Water Act
could add much-needed clarity to benefit communities.

Mr. Chairman, Ranking Member, and members of the committee,
I thank you for the opportunity on behalf of ECOS today. I will be
happy to answer any questions.

Mr. GRAVES OF LOUISIANA. Thank you.

Our next witness is William Spearman III from WE3 Consult-
ants. Mr. Spearman.

Mr. SPEARMAN. Good morning and thank you, Chairman Graves
and Representative Esty, for holding this important hearing and
for inviting me to participate. My name is Bill Spearman and I am
a water resources engineer from Saluda, South Carolina, which
just happens to be located in Congressman Jeff Duncan’s district.
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I have over 40 years of experience in stormwater management
and watershed management at the Federal, State, and local levels.
I also currently serve as the director at large for environmental
management for the American Public Works Association that I am
representing today.

APWA is an organization of nearly 30,000 members that provide
the public works infrastructure and services which are essential to
our Nation’s economy and the quality of life we all enjoy. APWA
members in the local communities and utilities they serve under-
stand that clean water is important for the economic, social, and
environmental health of their communities.

However, these local communities also recognize that protecting
water quality is only one of the issues competing for their limited
resources. These other issues include: police and fire protection,
streets and roads, parks and open spaces, and many other local
concerns and needs.

APWA and its members recognize the need for flexibility in the
planning and permitting process to address the differences in com-
munities’ water quality problems, goals, and financial capabilities.
Integrated planning and permitting should provide this flexibility.

Until now, the use of integrated planning and permitting has
predominately been driven by administrative orders or consent de-
crees. Permits, though, allow for flexibility, which may address the
needs of individual communities as opposed to consent decrees,
which may result in penalties and fines if a community is unable
to meet the requirements in the consent decree in the specified
time periods.

There are also substantial differences in NPDES permit require-
ments for wastewater treatment systems and municipal separate
storm sewer systems. Most wastewater system permits are based
on water quality-based effluent limits, whereas municipal separate
storm sewer permits are based on the maximum extent practicable.
Potential options could be the use of other processes currently in
EPA guidance, such as the category 5R option.

The Financial Capability Assessment Framework issued by EPA
in November 2014 recognizes the increasing financial burden on
regulated communities for clean water activities. While previous fi-
nancial capability assessments focus on combined sewer systems,
the new guidance recognizes the cost of other programs, such as:
sanitary sewer overflows, asset management or system rehabilita-
tion programs, separate stormwater collection systems, and other
Clean Water Act obligations that may be imposed by State or other
regulators.

APWA supports the consideration of cost for all Clean Water Act
obligations during the permitting and enforcement process, includ-
ing the development of a definitive affordability model and even re-
gional affordability indexes.

I would like to close my testimony today by sharing a current
case study of an example of a successful integrated planning proc-
ess for the Reedy River in Greenville County, South Carolina. Boyd
Mill Pond, located on the Reedy River, was designated as impaired
based on South Carolina’s numeric nutrient criteria for Piedmont
lakes.
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With very limited data, the South Carolina Department of
Health and Environmental Control released a proposed TMDL
[total maximum daily load] for phosphorus for review by the three
entities that were affected by the permit. These would be Green-
ville County, the city of Greenville, and ReWa, the local and re-
gional water/sewer provider.

These three groups immediately challenged the waste load allo-
cations in that TMDL. However, the three permittees recognized
the importance of water quality to their citizens as well as the fact
that these same citizens were going to bear the cost no matter
which alternative was accepted.

The three permittees decided to pursue the category 5R option in
lien of a TMDL and invest the money that they would have spent
challenging the TMDL in developing an integrated planning proc-
ess to achieve the desired water quality goals. Currently, several
committees and outreach goals are working through the Reedy
River water quality group. And I have included the website in my
testimony, so I would encourage you and staff to look at that.

In closing, local governments and utilities need flexibility in
meeting their water quality issues in a reasonable and financially
prudent manner that recognizes that water quality issues are not
the only issues that are competing for limited resources in our com-
munities.

We encourage the committee to continue working on the inte-
grated planning and permitting effort to ensure that scarce tax-
payer funds are well-spent and our communities’ water resources
are protected. APWA and its members stand ready to be a resource
to you and to assist you with this process. Thank you very much.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Spearman.

Our last witness is Lawrence Levine from the Natural Resources
Defense Council. Mr. Levine.

Mr. LEVINE. Thank you. Good morning, Chairman Graves, Ms.
Esty, and members of the subcommittee. I appreciate the oppor-
tunity to testify today.

First-class infrastructure to protect clean water and public health
is among our most important and most basic needs as a Nation.
America’s municipal wastewater and stormwater infrastructure is
outdated and failing due to decades of deferred maintenance and
a failure to update pollution control technologies.

Far too often, untreated or insufficiently treated sewage and pol-
luted runoff from cities and suburbs makes our rivers, bays, beach-
es, and other waters both unsafe for human use and too degraded
to support the fisheries and natural habitat on which we all depend
for sustenance, recreation, and natural flood mitigation. Likewise,
our failure to invest adequately in drinking water infrastructure
means that in too many cases, the public is still drinking water
containing contaminants that pose serious health risks.

We have heard a lot this morning about the costs of Clean Water
Act compliance. We cannot have a two-tiered system where the
wealthy get water that is clean and safe for their families and the
less well-to-do get second-class water, wastewater, and stormwater
systems that pose risks to their health and environment. Rather,
we need to create a system where all communities can afford to up-
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grade their water infrastructure and ensure compliance with legal
protections that make certain that they do.

In regard to integrated planning, there are two key points I
would like to emphasize. First, integrated planning is a valuable
tool for complying with Clean Water Act requirements. But it must
not be used to water down those requirements.

When done properly, integrated planning encourages commu-
nities to look at all of the Clean Water Act requirements holis-
tically and identify ways to sequence investments to attain the
greatest health and environmental benefits in the least amount of
time. This encourages the use of solutions like green infrastructure,
which save both money and time by addressing more than one com-
munity need simultaneously.

Integrated planning must not be confused with approaches such
as H.R. 465, the Water Quality Improvement Act, that would roll
back Clean Water Act standards that protect public health and the
environment.

Second, discussions of integrated planning must occur in the
broader context of the need for increased water infrastructure in-
vestment at all levels of Government and the need to fund that in-
vestment in ways that assure affordable access for all to safe and
sufficient water, wastewater, and stormwater services. Without ad-
dressing these two needs, integrated planning alone will not solve
our water infrastructure crisis.

NRDC offers the following specific recommendations:

Integrated planning under EPA’s 2012 framework should be used
appropriately as an important tool for cost-effective and expeditious
compliance with the Clean Water Act. Congress should not pass
any legislation that uses integrated planning to roll back Clean
Water Act protections.

Likewise, the concept of a community’s financial capability must
not be distorted to undermine public health and environmental pro-
tection. Permittees must take advantage of opportunities to im-
prove affordability for ratepayers, and especially for low-income
households, before cost concerns are considered as grounds for ex-
tending compliance schedules. Any consideration of cost must also
consider the benefits of clean water and green infrastructure.

Congress should establish a low-income water and sewer assist-
ance program and support the creation and expansion of com-
plementary programs at the State and local levels.

NRDC supports H.R. 2328, which would create a pilot program.
We further recommend that Congress create such a program na-
tionwide.

Federal policy should promote local water, sewer, and
stormwater rate structures that are fair and equitable to low-in-
come households, as well as best practices that reduce costs for all
customers such as asset management, green infrastructure, and
water efficiency.

Congress should increase the cap on the amount of State Revolv-
ing Fund assistance that States can distribute as grants. A revised
cap should provide incentives to States to invest more in water in-
frastructure and to direct more financial support to low-income
communities’ water infrastructure needs, to environmentally inno-
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vative projects, and to projects that prepare our water systems for
the impacts of climate change.

Finally, Congress should triple the current annual appropriations
to the SRFs and direct the additional funds to priorities that are
currently underfunded such as lead service line replacement, green
infrastructure, water efficiency, and climate resilience.

Thank you for the opportunity to testify today. NRDC looks for-
ward to working with the subcommittee on bold and effective solu-
tions to our Nation’s water infrastructure challenges.

Mr. GRAVES OF LOUISIANA. Thank you very much. I appreciate
all of your testimony. I am going to first defer to the gentleman
from Ohio, Mr. Gibbs, for the first round of questions.

Mr. GiBBS. Thank you, Mr. Chairman, and thank you for holding
this hearing today.

I want to just go back for a minute. When the Clean Water Act
was passed, I believe it was set up to be a partnership between the
Federal Government and the States, where the States would imple-
ment and enforce the Clean Water Act under the guidance of the
Federal Government.

And I want to get this out because I do not think the public un-
derstands maybe what is happening with these consent decrees. I
read in your testimony and I am going to ask the question, but we
have these consent decrees, and I think they are counterproductive
because that money goes back and it penalizes the municipalities,
or villages or whoever, that are trying to do the right thing, and
they work many years and go through litigation and get these con-
sent decrees set up and then they are tied into them.

And so when new technologies come about, they cannot address
it without going back and revisiting the consent decree. There is
a hesitancy to do that. And so I know the mayor from South Bend,
Mr.—I will just call you the mayor from South Bend

Mr. BUTTIGIEG. Pete is fine.

Mr. GiBBS [continuing]. And my director of the EPA in Ohio,
Craig Butler, and my commissioner, mentioned some of the issues
you have. Can you expound a little bit on what these consent de-
crees are doing? I know Craig Butler talked about your using an
NPDES as permits, as a way, almost a de facto way, to do it per-
mitting, I believe, or it sounds like.

And this consent decree issue is compounding the program at
any cost and not getting the job done, and how the integrated plan-
ning concept can interact with that. So I will let one of you guys
go—you want to go first, Mayor? Go ahead.

Mr. BUTTIGIEG. Sure. So first of all, we would welcome the oppor-
tunity to work more closely with the Indiana Department of Envi-
ronmental Management, IDEM. They have been a great partner
with us and we do think that State-level handshake would be
something that, if they were more empowered, would benefit us.

The permit structure, we think, is a lot more flexible because, as
you said, it does not lock us into something. Some of these long-
term control plans, 20, 30 years, they just cannot possibly antici-
pate some of the technology changes that are going to happen.

We developed the capability through that smart sewer system I
mentioned to actually use real-world data for the first time and run
thousands of simulations to figure out what would actually happen.
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And unsurprisingly, it revealed that there were some flaws in the
original plan. The permit model would be much more flexible and
would allow us to account for that.

Mr. GiBBS. Go ahead, Commissioner.

Mr. PORTUNE. Representative Gibbs, thank you so much for ask-
ing the question. As you correctly point out, when the Clean Water
Act was originally adopted, it was a true partnership, including
Federal money coming to help implement Federal policy.

Today, from the standpoint of counties, we find ourselves, with
respect to Clean Water Act compliance, it being another unfunded
mandate that is imposed on local communities along with all other
obligations that we have to meet.

The flexibility that is allowable with integrated planning will
help us to prioritize what would get the biggest bang for the buck
in terms of improvements among a whole menu of Clean Water Act
programs and obligations. It will allow us to introduce new innova-
tive means like watershed management, adaptive practices, green
infrastructure approaches, that are more cost-effective, efficient,
and affordable for locals to be able to meet the obligations.

And the last thing I want to say is in deference to your time, my
constituents want clean water. We are not approaching this as a
means to backslide or anything like that with respect to the Clean
Water Act. We want to comply with the obligations.

But counties, cities, local governments, that is where the rubber
hits the road. We cannot delegate down. We are asking for help so
that we can afford to meet our obligations under the act.

Mr. GRAVES OF LOUISIANA. Director, go ahead.

Mr. BUTLER. Mr. Chairman, Representative Gibbs, I will echo
some comments here that Mayor Pete and Mr. Portune talked
about. I think you are right. In Ohio we have got 89 communities
that are under some type of a requirement to manage the
stormwater and combined sewer overflows. Seventy-two of those
work directly with the State of Ohio.

We take that innovative approach. We will use consent orders,
but we will also use flexibility throughout the wastewater permit.
We have got to reopen those permits in mid-stride if we see new
technologies come in for development. And we are very flexible. We
look at and use green infrastructure. We look at and use asset
management and integrated planning. We think it is a great tool.

We talk with the other communities that perhaps are under the
Federal consent orders. Many of these are billions of dollars. They
are very lengthy. And frankly, once those consent orders are fin-
ished, it is very difficult to see them reopened. I think people mis-
understand the idea of integrated planning. Therefore, you have
many communities, even in Ohio, that have obligations under a
Federal consent decree that are requiring them to spend more
money than they otherwise would need

Mr. GiBBs. I am just about out of time. But would you agree that
the Federal consent orders create more of a controversial relation-
ship, and to integrate the permitting concept, could bring a part-
nership relationship and we would actually get more stuff done?

Mr. BUTLER. I would agree with that. I think using this approach
to the permitting process is a much more effective tool.

Mr. GiBBS. Thank you, Chairman.
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Mr. GRAVES OF LOUISIANA. Thank you.

We are now going to go to Ms. Esty.

Ms. Esty. Thank you, Mr. Chairman. Thank you to the panel for
your thoughtful and grounded experience to help us fashion better,
more flexible policies, which I think we are all in favor of stretch-
ing those taxpayer dollars to meet the competing needs, but with-
out lowering standards.

First question for the panel: All of you have highlighted the im-
portance of Federal funds to help communities meet these water-
related infrastructure needs. But as many of you know, the pri-
mary Federal program to provide this assistance, the Clean Water
State Revolving Fund, was last reauthorized 30 years ago.

Today we have got a bipartisan bill to reauthorize it with in-
creased funding, perhaps not to the tripled level that was—much
as I would like to do that, but to a greater level.

Would you urge this Congress to finally reauthorize an increase
in appropriations for the State Revolving Fund program? If we can
just go right down the line because I have got a bunch of questions.

Mr. BUTTIGIEG. Sure. We would absolutely welcome that in
South Bend.

Ms. Esty. Thank you.

Mr. DUPREE. We would absolutely support. But, Madam Con-
gresswoman, not at the expense of smaller communities.

Ms. EsTY. Absolutely.

Mr. PORTUNE. Congresswoman Esty, thank you. America’s coun-
ties would welcome that as another important tool in the toolbox.
But we would add that flexibility to be able to introduce green in-
frastructure and things like that help us save money as well, and
that is critically important as well.

Ms. EsTy. Absolutely.

Mr. Butler?

Mr. BUTLER. Mr. Chairman, Representative, the State revolving
loan programs are critical to all of the States, including Ohio. They
are our primary vehicle helping all communities—large and small,
rich and poor—to help meet these obligations for clean water and
drinking water needs.

Mr. GRAVES OF LOUISIANA. Thank you.

Mr. Spearman?

Mr. SPEARMAN. Yes, ma’am. Most definitely. And I would also en-
courage the subcommittee and committee to look at ways to sim-
plify the use of these funds on the local level. Sometimes the big-
gest problem we have, with deference to my person from the EPA
next to me, the States sometimes are one of the holdbacks in using
it; and also increasing the use for stormwater activities.

I represent primarily MS4 [municipal separate storm sewer sys-
tems] communities, working with them that have different issues
than the CSO [combined sewer overflow] and SSO [sanitary sewer
overflow] communities. So making sure that they understand that
they can use these funds also.

Ms. Esty. Thank you. Mr. Levine?

Mr. LEVINE. Absolutely yes. As you heard in my recommenda-
tions. A significant increase, we believe, is needed, and some
changes in the cap in order to encourage more grants and encour-
age more environmentally innovative projects.
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Ms. Esty. Absolutely. So I think we are all in agreement, I know.
Chairman Graves and I have talked about this, the need to inte-
grate new processes, new ways of doing things, again to have the
best technologies and the best practices in place and not be locking
in older, less useful, and often more expensive.

So we are committed to doing that, and your support as we go
through this process will be vitally important for us to design the
most appropriate legislation going forward that provides that meas-
ure of flexibility.

Second question: I would contend that in addition to providing
additional resources for those unfunded Federal mandates, which
those of us who have served in local office all really hate because
our taxpayers, we have got to raise the money from them.

The Federal Government, I believe, should be exploring whether
targeted Federal subsidies to assist individual households, lower
income, which many of you flagged that challenge. And when you
are serving a community, even rich communities have people who
have economic challenges.

As you may know, in 1990 Congress authorized the LIHEAP pro-
gram, the Low Income Home Energy Assistance Program. I know
we use it extensively in every community in Connecticut. Would
you support something similar to that concept, to help communities
that low-income folks across the country, but particularly in com-
munities that are hard-hit, to have that sort of a program like
LIHEAP but for water resources?

Mr. BUTTIGIEG. Yes. Certainly a community like ours could put
that to work right away.

Ms. Esty. Thank you. Mayor DuPree?

Mr. DUPREE. Yes, Congresswoman. That would be something
that we would use except for the fact that in some States, they do
not allow you to have a two-tiered process. You cannot pay two dif-
ferent prices.

The other thing that I would say on that is that median income,
that I think has been said by this whole process, needs to be revis-
ited and maybe set it based on a lower tier than on a 2-percent me-
dian income.

Ms. Esty. All right. Thank you.

Mr. PoRTUNE. Congresswoman Esty, thank you for introducing
another innovative approach to this. The main reason why clean
water compliance is not happening across the board is due to the
lack of funding, and that is directly related to the overreliance on
the median household income approach to all of this.

So anything that would help to reduce reliance on MHI as a pri-
mary tool with respect to funding and would help our poor and the
working poor to be able to assist in the obligations under the act
would be another important tool in the toolbox.

Ms. EsTy. Thank you.

Mr. BUTLER. Bringing new tools to the table to help us with low-
income communities, in addition to the good work through the SRF
programs, would be welcome.

Ms. EsTy. Thank you.

Mr. SPEARMAN. When I go around and create stormwater utili-
ties, one of the main issues that the local governments have is how
it will affect their low- and moderate-income folks. And this type



22

of program would definitely help these communities generate the
needed funds they need to help support the other goals of the
Clean Water Act.

Mr. LEVINE. Yes, absolutely again. And the bill that is pending
right now to create a pilot, we believe, is a good start but actually
should be expanded as a nationwide program, exactly as you say,
similar to the LIHEAP program and fully funded to meet the
needs.

Ms. Esty. Exactly. Thank you very much and I see we are over.
I appreciate your indulgence, Mr. Chairman.

Mr. GRAVES OF LOUISIANA. Yes, ma’am. Thank you very much.
I recognize myself for 5 minutes.

In a previous life, I served as a non-Federal partner with the
Corps of Engineers on a number of projects, and we grew increas-
ingly frustrated with that relationship. And there were a number
of projects where we found that we could build the entire project
by using the Corps of Engineers cost estimates and our 35-percent
cost-share.

We could build the entire project. If I can say that again. So if
it was a $100 million project, our cost-share was $35 million. There
were a number of projects where we could build the whole thing
for $35 million.

Mayor Pete, I want to go back to something you said, if I heard
you correctly. You said that—according to my notes—$810 million
is the value of the consent decree that you are facing right now.
Is that accurate?

Mr. BUTTIGIEG. That is right, not including the financing cost.

Mr. GRAVES OF LOUISIANA. Yes. Which you said would perhaps
exceed $1 billion.

If T heard you correctly, you said that with flexibility, including
the use of green infrastructure, you believe that that cost could be
reduced to what again?

Mr. BUTTIGIEG. That is right. So we got about $150 million in al-
ready. The remaining $700-some million could be reduced to $200
million if we are allowed to use the new approach.

Mr. GRAVES OF LOUISIANA. It is extraordinary. And look. We can
certainly find a lot of things to fight about, and that is always fun
to do. Of course, I am kidding. But listening to all your testimony,
each one of you, I think, used the word “flexibility.” You stressed
the word “flexibility.”

I do not think there is anyone who is sitting on the panel who
has any desire to trash our environment or have your citizens liv-
ing in a State that is unhealthy and an environment that is
unhealthy, where you risk your citizens’ health and safety. I as-
sume that is OK to accept.

In many cases, folks think that all we need to do is throw more
money at problems. And in some cases, that is the solution. But I
think in this case, it may be a little overly simplistic and unreal-
istic in some cases because I know that local governments are
strapped for cash. I know that many States, including my home
State, we are running into significant financial programs. And the
Federal Government, of course, with our $20 trillion debt, does not
have unlimited financial resources.
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I really think it is important that as we move forward on this
legislation, that we continue to get your ideas on that flexibility.
And I mentioned earlier that the city of New Orleans is under con-
sent decree. The city of New Orleans, we worked with them in my
previous life, where we actually began building wetlands assimila-
tion projects to complete the treatment process in the central wet-
lands, working with St. Bernard Parish and the city of New Orle-
ans, where we are restoring wetlands, which is an objective we
have, and at the same time doing the final stages of sewer treat-
ment.

Do any of you—Mayor DuPree, perhaps—do you have any other
thoughts on the flexibility? And if you were given more flexibility,
any assessments in terms of what kind of reduction that would po-
tentially have in your work?

Mr. DUPREE. Yes, sir, Mr. Chairman. I honestly believe that if
we look at partnerships—and I am talking about Federal, State,
and local—we are under a Federal consent decree right now. We
are under a Federal court order.

If we had the ability to partner, we could do things like public-
private partnerships that would lower the cost. We could do things
like design, build, operate, which would lower the cost, if we could
work and have the opportunity to do that. Some States do not
allow you to have that.

So if we had the support of the Federal Government and the
State Environmental Quality, then we could probably lower—we
could lower those costs because then there is a partnership. And
we are not asking for money then; we are asking for innovative
ways and flexibility to do things we are not allowed to do at this
point.

Mr. GRAVES OF LOUISIANA. Thank you.

Mr. Spearman, I assume you have multiple clients that you work
with. Do you have any examples or anecdotes of cost reductions
that would occur as a result of flexibility, and perhaps even better
environmental outcomes?

Mr. SPEARMAN. Well, I think that there are a lot of options avail-
able to us today. We have problems with the States and sometimes
the regions in EPA, not necessarily being flexible enough to allow
the things that are out there. I mean, we have had a policy on inte-
grated planning and permitting for several years now and you are
having to look at codifying these requirements to force the issue
forward. And that is something that is very important.

There seems to be a disconnect sometimes between Washington,
the region, and then the States, and down to the local level. So
anything that we can do there to improve those communications
and direction, and I think this hearing is a great start at that.

Mr. GRAVES OF LOUISIANA. That was actually going to be my
next question, was I am curious with the integrated planning pol-
icy implemented in 2012. Do any of you have any inside informa-
tion or any insight as to where this disconnect is occurring in terms
of between the reliance on enforcement rather than having a more
flexible approach, as identified or I think contemplated in the inte-
grated planning process?

Mr. PORTUNE. Mr. Chairman, if I may, Todd Portune on behalf
of NACo. And thank you for raising the issue.
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I have been involved in working on this matter dating back to
2007, testified several times before this subcommittee in connection
with the issue. The integrated planning policy that was brought
forward in 2012, I will acknowledge, was a great step forward.

But what has happened since then is rather than EPA working
more toward—the flexible approach has been more reliant on con-
sent decree-enforced litigation largely because in our opinion, what
we have seen, largely because the data that supports the old gray-
build approach to fixing sewers has been around for so long, it is
much more reliable.

And with respect to enforcement activity, there is a greater need
or desire in the regions to rely on all of that data. The green infra-
structure data is not quite as voluminous as the gray infrastruc-
ture data. So there has been a natural tendency to fall back on
gray-build enforcement approaches, rather than moving forward
with the flexible green-build approach.

I want to add very quickly to your previous question, though——

Mr. GRAVES OF LOUISIANA. If you could please wrap up, I am
over time.

Mr. PORTUNE. Oh, I am sorry.

Mr. GRAVES OF LoUISIANA. Thank you.

I think we are going to go to Ms. Johnson for 5 minutes.

Ms. JOHNSON OF TEXAS. Thank you very much, Mr. Chairman
and Ranking Member, for holding this hearing. I do not know that
there is a subject that is more important to the citizens or to mu-
nicipalities than relying on the water that we drink. And we know
there are many challenges that States and localities face in coming
into compliance with the legal requirements of the Clean Water
Act—though I think we have done a fairly good job in this country.

Back in 2007, when I chaired this subcommittee, President Bush
did a study—or his administration did a study—that we needed to
invest $19 billion every term for the next 20 years to bring us up
to level. We have never been able to meet that goal, though we
have made some strides, I think, in ensuring clean water.

Limited resources, population growth, aging infrastructure, and
other factors pose additional and costly obstacles for States and
municipalities in an effort to respond to both their legal require-
ments and the needs of their communities. Integrated planning is
one way to address these challenges, and in certain cases, when a
city fails to meet these requirements, civil penalties are assessed.

And my question—let me start with Mr. Buttigieg from South
Bend, Indiana, the city of Notre Dame. I graduated from that area
before you were born.

[Laughter.]

Ms. JOHNSON OF TExAS. Could you—or any other member, for
that matter, on this panel—discuss what might you believe is a
more reasonable alternative to civil penalties for local governments,
which would also ensure that municipalities continue to make good
faith efforts to improve their water?

Mr. BUTTIGIEG. Thank you, Representative Johnson, and thank
you for speaking to the importance of the issue. I think this goes
to the question of what the relationship is between cities and the
Federal Government. Are we being regarded as a co-regulator and
a partner, or are we being regarded as a regulated polluter?
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And I think that civil penalties wind up, in a way, robbing Peter
to pay Paul, especially in a low-income community, where you are
effectively penalizing the very residents and citizens that we are
trying to serve and protect.

You could envision another approach where, for example, if it
came to that, there would be an enforced commitment that their
dollars would go into some kind of fund that would continue to ben-
efit residents. But I think the most important thing is the men-
tality, that it focuses not on penalizing those units of Government
that are trying to do the right thing but coming up short because
of the limitation in resources, but rather only those that are refus-
ing to work in good faith.

Ms. JOHNSON OF TExXAS. Thank you. Anyone else wish to com-
ment—yes?

Mr. BUTLER. Mr. Chairman and Representative Johnson, thank
you for that question. One concept that we have not talked about
and we use a lot in Ohio—and other States do, too—is using sup-
plemental environmental programs in lieu of civil penalty.

We agree with you that the idea, also articulated by Mayor Pete,
of taking a civil penalty and having that money come to the State
or the Federal Government and then not seeing it invested back
into the community is something that we think is counter-
productive in many cases.

There may be an opportunity in some cases where you have to
use civil penalty as a tool, but in many cases we think that money
should be and could be plowed back into the community through
supplemental environmental projects on other further upgrades to
the drinking water or wastewater systems, green infrastructure, in-
tegrated planning, or asset management, or any small number of
tools where you can invest those dollars and see them pay multiple
dividends to the community.

Ms. JOHNSON OF TEXAS. Thank you.

Mr. PORTUNE. Congresswoman Johnson, Mr. Chairman, it is an
excellent question. And with respect to the position of counties, the
issue of civil penalties is counterproductive to what we are all try-
ing to accomplish here because it does divert money away from the
very needs that are at hand at a time when the availability of
funds is so restricted and so narrow with respect to the matter at
hand.

Flexibility, the ability to apply things that provide more efficient
and effective ways to do this that save money, is also something
that is critically necessary. And we would also add that a focus on
water quality, instead of just simply volume reduction in ap-
proaches to things, puts the issue right back where it needs to be.

But at the end of the day, we want to have a partnership with
EPA and not be considered—and I think Mayor Buttigieg put it
very well—as regulated water polluters. We are all working for the
same thing.

Ms. JOHNSON OF TEXAS. Thank you very much. My time has ex-
pired.

Mr. GRAVES OF LOUISIANA. Thank you. I recognize Mr. Massie for
5 minutes.

Mr. MAsSIE. Thank you, Mr. Chairman.
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I represent 20 counties in northern Kentucky, but 3 of those
counties are within a sanitation district that has about 100,000
wastewater accounts. They are under consent decree. This is Sani-
tation District 1. It is Boone, Kenton, and Campbell Counties, di-
rectly across the river from Cincinnati.

When they signed their consent decree, they thought they were
signing up for a $700 million burden. But it has now become a $2
billion burden. I just did some quick math here. Two billion dollars
divided by 100,000 accounts is $20,000 per account. That is like an
economic blight on the region.

Every household that has this account is now encumbered with
that, and if you build a new house there, you basically are going
to take $20,000 off the long-term property value because now you
have the benefit of being covered by this legacy obligation.

There are 300,000 people within that district. If you just go every
man, woman, and child, it is about $7,000 they owe to this. At this
scale, it almost seems like they could build their own wastewater
treatment facilities at every house at $20,000 an account. So there
has got to be something more efficient here. Households are ulti-
mately, as their rates go up, they forgo preventative maintenance
on their houses and things.

Mayor Buttigieg, I want to ask you, what are some of the things
that you are not able to do now that you would like to be able to
do? Because I would like for my community to have that flexibility
as well.

Mr. BUTTIGIEG. Well, a lot of it is this green stormwater infra-
structure. If we are given the flexibility to use that in our ap-
proach, then we can prevent a lot of the water from going into the
system in the first place. That is the appeal of rain gardens, green
roofs, permeable concrete that effectively drinks the water rather
than it sort of sheeting off and going into the system.

It is a lot more attractive than a system of gray infrastructure
that only contemplates tunnels and tanks. At one point we actually
had to contemplate, in order to meet the original consent decree,
we were talking about deep rock tunneling. It would be like build-
ing a subway in a city of 100,000 people. Much as I would love to
have a subway, it did not really add up.

Mr. MASSIE. So you would need a submarine for that subway,
too.

[Laughter.]

Mr. BUTTIGIEG. We are getting smarter and smarter about how
to do this, and that is why we think integrated planning makes so
much more sense. But the flexibility, and to go to an earlier ques-
tion that was raised, is also very uneven in its application.

Whenever we get together in the mayor’s water council, we are
always comparing notes. How is your region? Did they let you do
this? Ours is not. Who is better? Who is worse? It seems that even
if you feel that the EPA leadership in Washington is singing the
same tune as we are about some of these integrated approaches,
sometimes it has to go through a bit of a gap in the regional offices.
And we know that——

Mr. MASSIE. So there is too much gray area in the gray water?

[Laughter.]
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Mr. BUTTIGIEG. That is one way of looking at it, Congressman,
yes.

Mr. MassIE. That was my only question. I would like to yield the
remainder of my time to Congressman Gibbs.

Mr. GiBBS. Well, on the consent decree, we have really brought
that out. But I want to have Director Butler talk a little bit more
on the integrated permitting, some of the benefits we have seen,
and in the Columbus blueprint plan you basically use—I think you
have done that integrated planning in a de facto way using the
NPDES permitting process. Can you expound on what has hap-
pened and the successes?

Mr. BUTLER. Sure. Mr. Chairman, Representative Gibbs, Colum-
bus is another place where a multibillion-dollar project has re-
cently, in the past few years, come back to us and we have talked
not only about green infrastructure, but about the comprehensive
integration of integrated planning. This was really not a concept
that they were familiar with when they signed onto the consent de-
cree in the mid-2000s.

So they went so far as to not only just include the gray water,
but they started looking at wet weather and stormwater, inte-
grating that into a total plan, looking at green infrastructure,
where it was appropriate and where it made sense, rebundling
through our NPDES permitting process while they were still under
consent order. That saved them a multibillion-dollar project and it
saved them hundreds of millions of dollars a year.

I just want to give one caution, if I am permitted here. Green in-
frastructure is a new concept. You have to be very careful in how
you use it. Sometimes you do not get the benefits that you expect,
and frankly, it does not always save you money.

But there still is an inherent benefit that comes along with it.
You are able to then open up some green spaces versus building
a tunnel. You are able to bring in some stormwater infiltration con-
cepts. It really starts bringing some community vitality and green
space back in, which then raises the overall value of the property
values.

So it is a real balance. It is a tool that should be integrated into
this integrated planning model. But it does not always work. You
just have to be careful and make sure that you use it appropriately.

Mr. GiBBs. Thank you. Thank you, Chairman.

Mr. LEVINE. Mr. Chairman, might I add briefly to that response?

Mr. GRAVES OF LOUISIANA. I think we are out of time, but will
see if we can get back to you.

Mr. LEVINE. Thank you.

Mr. GRAVES OF LOUISIANA. Let’s see. I guess we are going to rec-
ognize Mr. Lowenthal for 5 minutes. The gentleman from Cali-
fornia.

Dr. LOWENTHAL. Thank you, Mr. Chair. And I want to also thank
all the witnesses. It has been very educational for me listening to
the importance of integrated planning. And you have clearly edu-
cated us on the challenges that you all face in terms of what local
governments and municipalities have to do in complying with the
Clean Water Act, their requirements, with your limited resources.
And I appreciate that EPA has begun to work with you about de-
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veloping new approaches that lower cost but still meet water qual-
ity and environmental standards.

But I want to emphasize, just before I ask the questions, some-
thing that has been brought up by many of you on the panel, that
we are not talking about the weakening of the standards that are
so important to the health of our community. And this should not
be used as a rollback of the Clean Water Act. We have seen exam-
ples when we have done that, when we have let costs just dictate
it, i.e., Flint, Michigan, where costs dominated what could be done.

I am very concerned because as we move forward, that we will
see in the next budgetary process that the President has rec-
ommended a 31-percent cut to the Environmental Protection Agen-
cy. I think that would be devastating. That would be just—all the
discussions that we have had today, I think, would end.

My first question is for Larry Levine of NRDC. In your testi-
mony, you expressed support for the general concept of integrated
planning. But like what I just mentioned, you caution us that not
all integrated planning bills currently before this subcommittee ap-
proach integrated planning in the same manner. And you suggest
that House bill 465 “would roll back existing standards.” It would
roll back the Clean Water Act protections.

Can you talk to us a little bit on how you see H.R. 465 weak-
ening existing Clean Water Act protections under the guise of inte-
grated planning?

Mr. LEVINE. Yes. Thank you, Mr. Lowenthal. So in several ways,
the bill would roll back key protections under the act.

The language in the bill would use both cost, under the heading
of economic affordability, and a new terminology in the act of “tech-
nical feasibility.” And the definitions for those terms would use
those to do an end run around water quality protections currently
in the act.

The Clean Water Act already includes ways to account for cost
and technical feasibility, such as the process for doing a use attain-
ability analysis or a variance from water quality standards under
very limited circumstances and subject to the approval of EPA, just
as any other change in a State water quality standard must be ap-
proved. The bill, unlike that process, would inject these cost factors
into individual permitting decisions at the discretion of the indi-
vidual permitting agency.

Other language in the bill treats wastewater and stormwater as
though it were not a core public service. It indicates the importance
of balancing the cost of Clean Water Act compliance against money
that might be diverted from other “core public services.” That is a
misframing of the entire issue. I think we all would agree that
urban and municipal wastewater, stormwater, drinking water serv-
ices are all a core public service.

The bill also essentially puts on blinders to ways that municipali-
ties and utilities can reduce cost burdens on low-income households
while generating the revenue that is needed to meet Clean Water
Act goals. So, for example, rate structures, while there are State
limitations in some places on the way that local rates can be struc-
tured, there are also many things that can be done to have more
equitable rates that place costs more fairly on who is putting the
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most burden on the system, which will tend to help low-income
households.

The bill also substitutes this notion of “reasonable progress” for
actual compliance. Existing law has requirements for what a com-
pliance schedule must look like and what it must achieve. A com-
pliance schedule must require compliance as soon as possible with
interim milestones along the way to ensure accountability for mak-
ing those steps as soon as possible toward ultimate compliance. It
does not, under current law, lower the bar for what ultimately has
to be achieved at the end of the day.

And I will briefly mention two more points. The bill fails to ac-
count for the benefits of investing in clean water, while focusing ex-
clusively on the costs. It is important that communities have a re-
turn on the investment they make. It is not simply a liability.

And finally, other language in the bill provides essentially a one-
way ratchet to weaken requirements and integrated plans. There
is language that speaks of revisiting plans when permits are re-
newed in order to consider modifying or removing requirements to
“help the municipality comply.” That clearly seems to be an intent
to consider weakening plans over time rather than ensuring com-
pliance in the long run.

Dr. LOWENTHAL. Thank you. And Mr. Chair, just before I yield
back, I would like to say my legislative director just received her
Ph.D. from the University of Notre Dame, and she is always talk-
ing about Mayor Pete in a very positive way.

Mr. GRAVES OF LOUISIANA. Fantastic. We are looking for better
environmental policy out of you now.

[Laughter.]

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Lowenthal.

We are going to turn to the gentleman from Texas, Dr. Babin.

Dr. BABIN. Thank you very much, Mr. Chairman, and thank the
witnesses for being here. Appreciate you.

I am not real sure who to ask this question of but I think, Mr.
Butler, it might be to you. But if anyone else would like to chime
in on this, I would appreciate it.

According to a recent Boone and Crockett Club—if you are hunt-
ers, you have heard of Boone and Crockett—but according to a re-
cent Boone and Crockett Club analysis of the “Function 300” sec-
tion of the Federal budget, it says, “Natural resource programs can
provide the underpinning for a strong economy and rural quality
of life.”

The report further says that, “The sum of our investments in
conservation has been to secure the foundation for the use and en-
joyment of America’s natural resources.”

The city of Orange, Texas, which is in my district, located on the
Louisiana border in the southeast Texas corner, hosts one of the
Nation’s top-rated bass tournaments on the Sabine River at Toledo
Bend Reservoir. And the local Chamber of Commerce hosts several
other water-based tourism events annually that epitomize the best
of the small-town, family-friendly, outdoor recreational lifestyle.

Yet there are two bayous nearby that need urgent attention, and
the water utility ratepayers of some neighboring communities have
fixed income residents and cannot afford higher taxes. These are
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communities that lost population after the devastation of Hurri-
cane Rita in 2005.

They qualify for USDA community assistance, but they are not
able to make capital investments in their local infrastructure be-
cause building permits are blocked because of water quality issues
that they simply do not have the resources to fix on their own.

So I would ask this question: Do you believe Federal priority, a
focus for water quality grants, should be focused on those types of
circumstances, where communities lack the local resources to fix
the problems and therefore cannot grow their way out to a better
economy because of the EPA denial of permits due to water qual-
ity? What do you suggest is a remedy for this obviously catch-22
situation?

Mr. BUTLER. Mr. Chairman, Representative Babin, I know about
the Boone and Crockett Club but I am not a member and I wish
I were. So Ohio is not much different. Lake Erie is the wildlife cap-
ital of the world; it has $14 billion of annual economic impact in
the State, so truly recreation drives a lot of investment for sure.

I will speak to your question this way, which is the State revolv-
ing loan funds we have talked about under the Clean Water Act,
the State of Ohio has capital grants of about $100 million a year.
We turn that into about $1 billion every year of investment in
drinking water and wastewater infrastructure.

I noted in my testimony we have about $14 billion of infrastruc-
ture need. So while we think it is a fantastic story to tell about
what we have done, it does not really catch up to the need that we
have that continues to grow in the States. That need is particularly
skewed, if you will, towards low- and moderate-income commu-
nities.

As much money as we can offer through loan programs, or even
a modest amount through principal forgiveness of grants, as Mr.
Levine talked about, the need is substantial, whether we are com-
bining that just with our State revolving programs or combining it
with USDA dollars or other Federal and State dollars.

It is very, very difficult, and there are always more communities
on the outside looking in than we can provide funding for to help
them out of this catch-22 situation. They cannot go and offer eco-
nomic development either through recreation or through business
development because they do not have the capacity in their waste-
water facilities to upgrade those systems to offer that capacity for
economic development.

So while I think States are proud of their investments through
the State revolving programs, the catch-22 that you mentioned is
something that still exists in a significant way and is something
that we need to find the solution for going forward.

Dr. BaABIN. I certainly hope so. In just a few seconds, would some-
body else like to

Mr. BUTTIGIEG. Very briefly, if I may, Mr. Chairman, Congress-
man

Dr. BABIN. Yes, sir.

Mr. BUTTIGIEG [continuing]. We believe that one of the virtues of
integrated planning is that smaller communities can pool their re-
sources. So when you are in an area like that, instead of three com-
munities doing three tanks and three tunnels, maybe one can do
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a tank and a couple others can do green infrastructure. So coming
together, we think, allows more efficient problem-solving even
among communities joining forces.

Mr. DUPREE. Yes, sir. And at the same time, we used to talk
about affordability. It does not take into account the CSOs or the
SSOs. It did not—that is all it does. It does not pull in drinking
water because it is so expensive. And so when we talk about sub-
sidies for water, we need to make sure that although we are in-
creasing the State revolving loan fund, we do not take money from
other programs that they could benefit from.

Dr. BABIN. Great. My time has expired. Thank you very much.
Appreciate it.

Mr. GRAVES OF LOUISIANA. Thank you. I will now go to the gen-
tlewoman from Illinois, Mrs. Bustos.

Mrs. BusTos. Thank you, Chairman Graves.

First of all I would like to give you a little background and then
I will get right into my questions. This will just take a second. But
I represent part of a city called Peoria, Illinois. You know the old
saying, “Will it play in Peoria?” A town of 115,000 people. The Illi-
nois River runs through it.

So right now they are looking at what would be considered an
innovative, cost-effective solution using green infrastructure to ad-
dress combined sewer overflows. But even—as we call it, it is
termed cost-effective; it has got a $200 million price tag. All right?
So pretty costly.

And I know that Peoria and towns across the country need the
EPA to be partners in working to improve water quality and up-
grade our aging water infrastructure. And I know that also means
that we do not need to weaken the Clean Water Act, but it does
mean that we need to give our towns, our cities, tools to look at
integrated planning and resources they need to support investment
in water infrastructure, and also to create jobs. So certainly appre-
ciate all of you being here and testifying before us today.

So in Peoria—this is my question now—this plan is to reduce the
water overflow, the combined sewer overflow, into the Illinois River
while also beautifying the streets and the areas in the city’s older
neighborhoods.

So my first question will be for Mayor DuPree. You mentioned
that your city is part of the EPA’s green infrastructure pilot pro-
gram?

Mr. DUPREE. That is correct.

Mrs. BusTos. How did your city become interested in using the
green infrastructure to help address the water quality? And do you
have thoughts on how the program is going so far? If you could
share that.

Mr. DUPREE. Well, I think it is going well. One of the things that
we had, not only are we under a consent order, an amended,
agreed order, we also are working with EPA on the sanitary sewer
overflows. They have cited us for almost everything you can count
on.
We had to look for innovative ways in order to make that hap-
pen. And this is actually a way that EPA and the city and the
State came together to form this coalition so that we could come
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up with innovative ways to do something. That is what integrated
planning is all about, is about seeing if it is affordable.

We understand that if it is not affordable, it is not sustainable.
So you have to work all those things together, and that is a way
the partnership actually works. And hopefully they are going to
come down in the next month or so and we are going to actually
have a schematic to work on green infrastructure. And hopefully it
will be a pattern that can be used across the United States.

Mr. PORTUNE. Mr. Chairman, Representative Bustos, if I may, in
Cincinnati, Hamilton County, we also had an approved green infra-
structure alternative to what was originally in our consent decree,
which was a massive $500 million deep tunnel approach.

The actual cost of our green approach to do the same thing, re-
ducing the CSO issues and the volume of water that we were re-
quired to address, was almost cutting that in half. Our final cost
on it is projected to be $244 billion versus $500 billion. It is actu-
ally a little bit less than half of the cost was saved.

But there is one other thing about cost savings that no one has
brought up that I want to also quickly add. Green infrastructure
keeps water out of the sewer system. That produces an additional
benefit to operational costs because you are not treating so much
volume at the back end. So not only does it reduce costs on the
front end in terms of capital expenses, but operational expenses of
the sewer district are reduced as well to increase the benefit.

Mrs. BusTos. All right. Thank you, sir.

Mr. Levine, if green infrastructure is cost-effective and provides
benefits in terms of quality of life and public health, why are more
communities not using it? And do you have thoughts on how Con-
gress can help with that?

Mr. LEVINE. That is a great question. It is important to recognize
that a lot of communities are using it. Especially in the last half-
dozen years or so, as EPA has made important steps forward and
called attention to the ways in which the existing Clean Water Act
scheme allows for, and can even be used to encourage, green infra-
structure in permits as well as consent decrees to meet CSO obliga-
tions, to meet municipal stormwater obligations, to meet in some
cases sanitary sewer overflow obligations.

We have talked a lot about flexibility in the testimony and re-
sponses to questions and answers. I think, really, the word is being
smart, is what I would say. It is not about new flexibility that is
needed. It is about doing things in a smart way. And in many in-
stances, as Mr. Butler pointed out, for example, green infrastruc-
ture will be the smartest way to do it.

In some other instances it may not. But being smart about this
allows us to be cost-effective, allows us to achieve the maximum
benefit for the investment, not only the benefits to clean water but
the benefits to neighborhoods, the benefits to communities. And in
fact that also, when you consider the wide range of benefits, allows
you to tap into additional sources of money as well.

When you are serving multiple benefits, you can tap into, for ex-
ample, community revitalization dollars, or transportation dollars
that are going towards rehabilitating streets, and get green streets
as part of that project, and get the water benefit as well.
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So I think part of it is a need for greater realization and under-
standing among those communities that have not yet done so of
what all those multiple benefits are. I think Congress can certainly
encourage that with the ideas like, in a couple of the bills, dedi-
cating EPA resources towards promoting green infrastructure, es-
tablishing that as an office within EPA; and then, of course, by
using Federal funds such as the SRF to direct dollars towards
these sorts of projects that have tended to be underfunded the way
States have used the SRF in the past.

Mrs. Bustos. All right. Thank you. My time is expired. I yield
back.

Mr. GRAVES OF LOUISIANA. All right. Thank you.

I am going to go to the gentleman from Texas, Mr. Weber, for
5 minutes.

Mr. WEBER. Thank you, Chairman.

Mayor Pete, pronounce your last name for me.

Mr. BUTTIGIEG. Buttigieg.

Mr. WEBER. Buttigieg?

Mr. BUTTIGIEG. Yes, sir.

Mr. WEBER. Have you had that name long?

[Laughter.]

Mr. WEBER. You made an interesting statement earlier. You said
you felt like the cities should be regarded not as regulated polluters
but—what was the other half of that?

Mr. BUTTIGIEG. Partners, or even co-regulators.

Mr. WEBER. Co-regulating partners. OK. That is an interesting
concept, and I agree with you, by the way.

And Mayor DuPree, you know the answer to this, or you may
both know the answer to this. How many—you all are up here with
the Council of Mayors. Is that correct?

Mr. DUPREE. National League of Cities.

Mr. WEBER. National League of Cities?

Mr. BUTTIGIEG. I am here with the Conference of Mayors.

Mr. WEBER. Repeat?

Mr. BUTTIGIEG. I am here with the U.S. Conference of Mayors.

Mr. WEBER. Conference of Mayors. So how many mayors’ cities
are reflected in here, Pete, with your organization?

Mr. BUTTIGIEG. The Conference of Mayors is 1,400 mayors over-
all, some but not all of which have CSO issues.

Mr. WEBER. 1,400. And I see the answer to the League of Cities
has been delivered.

Mr. DUPREE. 19,000 cities.

Mr. WEBER. 19,000 cities. OK. And I will go right over to coun-
ties here, Mr. Portune. Is that how you say that?

Mr. PORTUNE. Yes, sir, Congressman Weber. Thank you. 3,069
counties in America.

Mr. WEBER. 3,069 counties in America. Do any of you have any
idea—when you talk about consent decrees or fines that have been
levied if you will, do any of the three of you, or any of you at the
panel, have any idea what the sum total of that dollar amount is?

Mr. BUTTIGIEG. I would refer you to the written testimony that
is submitted. There is an Appendix 1 from the U.S. Conference of
Mayors testimony listing out individually—I do not see a total
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here, but it certainly runs well into the millions among the cities
that have been fined.

Mr. WEBER. Just into the millions?

Mr. DUPREE. I would probably say it would be more than that.
I mean, if.

Mr. WEBER. Right.

Mr. PORTUNE. Congressman, if I may, this is not fines, but there
was a count done. There are 781 counties, cities, or sewer districts
that are involved in consent decrees. EPA estimates the cost of
compliance with those consent decrees to be $150 billion. We have
also received estimates that suggest that the number may be close
to $500 billion. Regardless of how you look at it, it is a lot of
money.

Mr. WEBER. Oh, absolutely it is. So that is the vein I am in. So
if it is $150 billion or $500 billion—let’s just take an average. Let’s
say $250 billion. All right? What is that, one-quarter of a trillion
dollars? You know, $100 billion here, $100 billion there, pretty soon
you are talking about real money.

Mr. BUTTIGIEG. Yes, sir.

Mr. WEBER. So do you know the fines as related to that? Any-
body? What I am getting at is what if we could take the money
that the cities are having to pay and apply it to that? Any kind of
ratio? Anybody have any kind of idea?

Mr. DUPREE. I do not have a ratio, sir, but we have worked with
the EPA on this itself in order to put those monies back into the
community. I think that is what we have been talking about.

Mr. WEBER. Sure.

Mr. DUPREE. Instead of actually fining them and they are going
off to an abyss somewhere, actually put them back into planning
to make projects work better. But in order to do that, there has got
to be a partnership. You have got to start working together and not
just arbitrarily

Mr. WEBER. That is why I liked Mayor Pete’s comparison there.
Not a regulated polluter but a—what was it?

Mr. BUTTIGIEG. A co-regulating.

Mr. WEBER. A co-regulated partner, I think was the word you
used, which I like those terms better.

So someone said earlier up here from this side that the fact that
the EPA was getting cut 30 percent was probably problematic. But
what if we took those regulators and those salaries and all the
money that is spent from the EPA’s standpoint and we said, look.

If we got regulating partners in the cities and the counties,
would we really need that much Federal regulators? I mean, if
their job is to go down and tell you what you already know is
wrong, what you already know needs to be done, and by the way,
we are going to fine you for that? Would it not—Mr. Butler, you
want to weigh in on that?

Mr. BUTLER. Yes, please. Mr. Chairman, Representative Weber,
through the Environmental Council of the States, the organization
represents all of the States, we have engaged with new Adminis-
trator Pruitt under his concept of cooperative federalism. And in
short, I think what he means, and we understand and agree with,
is how do you reset the relationship and have this conversation be-
tween the Federal EPA and States? We are co-regulators.
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How do you set the arrangement between us? We look at what
they are good at and what they should do versus what the States
should have primacy for since we are fully delegated States. We
welcome that conversation. We are having that now under this idea
of cooperative federalism.

So frankly, how do you have the Federal EPA get out of the way
of the States so we can do what we need to do in many cases? We
do not mean that in a way that indicates they do not have value.
We think that they do. But frankly, there is a level of duplicity in
mzla{ny cases that we think that there is not value. And you could
take

Mr. WEBER. Oh, there is value. We are paying for that. You can
put a dollar value on the money that is being allocated that is not
going to the communities. Yesterday there was a news release by
the EPA—I do not know, maybe you all saw it—it is WIFIA, Water
Infrastructure Finance and Innovation Act, I guess is the——

Mr. BUuTLER. WIFIA.

Mr. WEBER. WIFIA. WIFIA?

Mr. BUTLER. WIFIA. Yes, sir.

Mr. WEBER. WIFIA. OK. So you all are aware of it, there is $1.5
billion for water infrastructure projects. So we just got through say-
ing earlier there was $150 billion to $500 billion in compliance ac-
tions, to come into compliance. Is that what we are saying? So
what does this mean from yesterday? Does that mean you can get
low-interest loans? What does that mean to cities and counties?
Anybody?

Mr. DUPREE. Well, you have to apply, first of all. It started as
a pilot program, I believe. And so I think it has been funded. You
have to apply for it in the first round in order to participate in it.
But it is more of a loan program than a grant program.

Mr. WEBER. So it does not fix the long-term problem if EPA tells
you that you have problems, and now you need to pay them for tell-
ing you?

Mr. DUPREE. Well, it goes a long way to start the process. It
takes a lot more than what Honorable Portune just rattled off with
those numbers. The numbers, they are enormous, the amount of
money it is going to take to fix the infrastructure, the water, sewer
overflows that we have in America.

The city of Hattiesburg is 133 years old. We have not only a
storm sewer overflow, a sanitary sewer overflow problem, we have
a wastewater problem, we have a water problem, and they all come
on top of each other. And without us working together and plan-
ning to try to solve that problem and how do we pay for it, then
it is not going to happen.

Mr. WEBER. I got you. Thank you. I appreciate that.

Mr. Chairman, thank you for the indulgence. I yield back.

Mr. MAST [presiding]. Any time.

We will go to Mrs. Lawrence.

Mrs. LAWRENCE. Thank you so much. I want to say for the record
that being a member of the National League of Cities and the U.S.
Conference of Mayors, I really do appreciate and thank you for
being here, and the counties and the other speakers.

Mr. Butler, I do want to say I too welcome a conversation about
the States and the EPA interaction. Many of you know I represent
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the State of Michigan and lived through a horrific example of a
failure of connection and checks and balances when it comes to
water infrastructure.

And when we are talking about this and we have to talk about
the dollars, water is a basic human need and we have to treat it
as such. It is not a luxury. And our investment in our water infra-
structure is something we have kicked down the road, and I pray
to God we never had another Flint situation. But that should have
been our awakening. Nine thousand children are still suffering
from the results of that. And so I am very passionate about this
issue.

Mr. Levine, you said in your written statement, “The United
States must significantly increase the investment in municipal
water infrastructure to protect public health and the environment.”
In your opinion, if Congress does not increase the Federal invest-
ment in our Nation’s clean water infrastructure, will acting on this
planning legislation be enough for the communities to meet their
clean water needs?

Mr. LEVINE. Thank you. Absolutely not. It will not be enough by
itself. There is a need for three things that go together. One is
smarter efforts, along the lines of integrated planning, that will
find the most cost-effective solutions to get us—if they can be im-
plemented, get us where we need to go as quickly as possible, as
cost-effectively as possible.

Second is there need to be additional Federal and State dollars
to assist what local utilities and local governments are able to gen-
erate as revenue on their own because what the locals can generate
on their own is not going to be sufficient.

Third, there is a need to make sure that when local revenue is
generated—because additional local revenue is also needed——

Mrs. LAWRENCE. Exactly.

Mr. LEVINE [continuing]. That when that local revenue is gen-
erated, it is done so in a fair and equitable way that does not place
undue burdens on low-income households. And there are ways to
do that. There are ways that Congress can help do that. There are
ways that States can help do that. There are ways that locals can
help do that.

Mrs. LAWRENCE. And this is an issue. Affordability of water is
becoming an issue in America that is very concerning. And that
issue must resonate to a level of high priority.

Mayor DuPree, thank you for your support of the Water Quality
Protection and Job Creation Act, a bill that will authorize the clean
water at $20 billion over 5 years. I am proud to be a cosponsor of
this legislation and happy to say every Democratic member of the
subcommittee supports this legislation. Can you describe how im-
portant it is for Congress to take action on this legislation?

Mr. DUPREE. Thank you for the question, Mrs. Lawrence. Just
in Hattiesburg alone, we have a $150 million project on waste-
water, probably $46 million or $45 million that has to do with sani-
tary sewer overflows. And then we have water quality. We have not
lead pipes but we have asbestos, asbestos-lined pipes that probably
are going to be $50 million. So we are talking about $200 million
to $300 million of projects. And part of my community, 37 percent,
is below the poverty line or at the poverty line.
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Mrs. LAWRENCE. Wow.

Mr. DUPREE. There is no way—there is a breaking point where
you cannot afford to do any more than what you are doing. We
have spent about $45 million in bonds already to try to solve the
problem. That is about as far as we can go. That is why we are
all up here.

Mrs. LAWRENCE. Yes.

Mr. DUPREE. Affordability is one of the problems. And having
help is one of them. Becoming—I almost said co-conspirators—Dbe-
coming co-partners in what we are trying to do, and that is trying
to provide quality of life and health for people that we represent.

Mrs. LAWRENCE. Yes.

Mr. DUPREE. Economic development for people we represent.
Without the bill that you have sponsored, I do not think we could—
and it is just a start.

Mrs. LAWRENCE. It is just a start.

Mr. DUPREE. But it is a great start. If we could get that bill
started, I think it would help not only cities like Hattiesburg, but
cities across the United States.

Mrs. LAWRENCE. Thank you. In my time that is left, I just want
to make sure that I put on the record that the investment in our
water infrastructure should be a priority, based on the fact it is a
basic human need and based on the fact of the environment, and
we cannot reproduce our water source.

And the fact that we have lived through a documented dem-
onstration—I am sad to hear about the asbestos in the water. La-
dies and gentlemen, we have to drink water. And if you are poor
and the only source of water is from what you turn on in your fau-
cet, you are subjected. You are subjected to that.

And as we talk about infrastructure and the dollar and legisla-
tion, water should elevate to be a priority in our investment. Thank
you, and I yield back.

Mr. MAsT. Thank you.

The Chair will now recognize my friend, Mr. LaMalfa.

Mr. LAMALFA. Thank you, Mr. Chairman. And I apologize for not
being here for much of this because it is multi committees, same
time around this place. So thank you for your indulgence if I am
asking questions that might be a little duplicative, but hopefully
not. Anyway, thank you to the panel for appearing here, and for
the committee.

I have a district that is very rural in far northern California, a
lot of very small towns. And some of them are incorporated and
some of them are not even incorporated. So my constituents,
whether they are city council, city managers, or farmers, have not
had a very good experience with the EPA, especially in very recent
times.

So the issue is, what the EPA says it is going to be doing is often
hard to hear behind the truckload of paperwork and redtape you
have to sort through first, trying to finally get to an end goal that
probably most people would mutually agree would be a pretty good
end goal.

Clean water systems, it is a high priority. Sewer systems that do
not fail, that do not overflow, whether it is a rain situation or flood,
we all want these things. And so a lot of times these municipalities
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have been in a depressed economy, a depressed region, and so for
them to work through this, they do not just instantly have, for a
small town, $5 million for a water treatment plan or what have
you.

That just does not come out of a small town that has a lot of its
storefronts boarded up due to the economy. Maybe some of my
wooded areas in northern California, the timber industry has been
run out of business by other environmental concerns. So they do
not have the economy any more.

So it is hard to understand whether the EPA really, really under-
stands themselves how a small town like Dunsmuir, California, or
Hamilton City, California, can struggle to follow every single re-
quirement that are put on them simply because they do not have
the money or the staff or the time to get every single detail right.
Then boom, a bunch of fines or a threat of fines.

So a question for several of you on the panel here. I will try Mr.
Buttigieg, Mr. DuPree, and Mr. Portune. Please all take a whack
at this. What do you feel the factors the EPA does consider when
they are working with small communities? And then the second
half: What additional factors should they be considering when they
work with smaller, mid-sized communities like this to make sure
that they are not completely overwhelmed by the requirements?

So please, the three of you. And we have got to be somewhat eco-
nomical on time. Thank you.

Mr. BUTTIGIEG. So I think the only—the primary factor is compli-
ance. And of course, we all want compliance, but we want it to hap-
pen with regard to affordability. Sequence also matters, being able
to do what is most important first. And this is where the flexibility
and the variances are important.

One story that is often heard in the Mayors Water Council is
that of Lima, Ohio. There is a river that is required under their
consent decree to be fishable and swimmable. It is 4 inches deep
at its highest; it actually runs dry part of the year. Nobody is ever
going to fish or swim there. They still want it to be clean, but the
question is, is that the right priority? Or if the EPA were encour-
aged or permitted to take sequence and affordability into account,
would that have been a lower priority than more urgent needs?

Mr. LAMALFA. So maybe two or three things you could do. This
one will clear it up 80 percent; this one will be 10 more percent,
and this thing will be 5 more percent. Maybe we should try to do
the 80-percent thing on cleanup on water quality if it is the most
affordable.

Mr. BUTTIGIEG. Yes. Often we talk about the knee of the curve.
So in South Bend’s experience, I will not try to recreate the visual
aid. But basically, we got 75 percent of the benefit with the first
20 or so percent of the cost. And now we are at the knee of the
curve and it is going to shoot up. And each incremental bit of bene-
fits is going to be much more expensive than the first phase.

Mr. LAMALFA. Mr. DuPree?

Mr. DUPREE. Yes, sir. I would think that EPA would need to
take some of the things into consideration, like poverty, employ-
ment or unemployment rates, residential factors. They need to look
at the income of the low-income community that you have.
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Mr. LAMALFA. So the affordability of what is even going on in the
town there?

Mr. DUPREE. Yes, sir. And the median income. The median in-
come is set basically at 2 percent. And maybe we need to look at
the lower rates. Those who are low income, set the rates based on
them and not a cookie cutter, not a 2 percent across the United
States, because all of our citizens are not the same.

Mr. LAMALFA. Yes. Thank you.

Mr. Portune?

Mr. PORTUNE. Congressman, thank you for the question. Your
question actually demonstrates why there is a need for Congress to
take action and to codify the integrated planning because since
EPA announced it in 2012, they have not implemented it or taken
advantage of it as much as they can.

States are far more aware of the need for flexibility than EPA
has been, and integrated planning will allow for this bundling of
interests to come together to prioritize need based upon the avail-
ability of funds to get the biggest bang for your buck. Your example
of the three separate elements was a perfect one, a great one, why
integrated planning is necessary.

And I would also add quickly that with respect to rural commu-
nities, America’s 3,069 counties are not all urban. They are a wide
range.

Mr. LAMALFA. Thank goodness.

Mr. PORTUNE. Yes, sir. And it is the smaller counties or the more
rural counties that may not have the resources to be able to figure
everything out. That is why we need EPA as a partner and not as
a regulator, so that with this flexibility, bringing in State agencies,
bringing in others, you can look at not only what the demands and
the needs are, but everyone is working together then in a footing
as a partnership to figure out what the best approach needs to be.
And that is just simply not happening right now.

Mr. LAMALFA. Yes. On my ranch, I like to choose my partners,
but I know what you are saying.

Mr. PORTUNE. Yes, sir.

Mr. LAMALFA. So getting ready to yield back, Mr. Chairman. So
the bottom line, what I heard and is one of my other points, is that
integrated planning needs to be pushed forward farther and faster
instead of on the back burner like it has been so far. Yes or no?

Mr. PORTUNE. Yes.

Mr. LAMALFA. OK. Thank you. I appreciate it, Mr. Chairman.

Mr. MAST. Thank you, Mr. LaMalfa. I am going to give myself
about 5 minutes now.

I appreciate all the comments. One of them that actually stuck
out to me very well—I think it was from you, Mr. Butler—you
made a very important point I think we should all remember up
here in Washington constantly.

Are the cities, are the States, those entities, are they meant to
be regulated entities, or should we be looking at you all as peers
that have just as much been elected as we have been elected up
here, and are supposed to be partners in this project that is our
community and making it better? I think it is something we should
continually remember in that.
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I want to get to a little bit more the issue of affordability. And
recognizing that we are all elected, we are not spending our own
money. We are spending the work of somebody else’s hands every
single day at whatever level that we are at.

So I want to ask, to each of our mayors, if you were given the
reins of the EPA, if you were given the reins to it, what steps
would you take to address the affordability in the context of the in-
tegrated planning and permitting policy? And you can start at
whichever end of the mayors you want. I do not care.

Mr. BUTTIGIEG. Well, the power of the purse, of course, is over
here and not in the agency. So needless to say, we would benefit
from more resources coming our way.

But in terms of what the EPA can do regardless, again the big-
gest thing we need is partnership, the ability to take, for example,
a more sophisticated measure of affordability into account than just
that 2 percent across the board of median household income be-
cause it does not really capture what is happening to the folks who
are on the short end of that half, that are in the median.

The ability to cross-pollinate green infrastructure solutions from
among different communities—mayors have to solve these prob-
lems locally every chance we get. And so we are cooking up good
ideas. Now we need the flexibility to use them, and the EPA could
actually be a very helpful forum sponsoring our ability to take
them to scale, to share them, and to deploy them more widely.

I think there is a lot that we can do as a partner if we can just
get that handshake between us and Federal partners who share
the same goals, get that handshake to be more effective and more
efficient.

Mr. MaAsT. Great. Mr. DuPree or Mr. Portune?

Mr. DUPREE. We had this discussion on the way over here. We
are probably going to say much of the same thing. But number one
is partnership. You got to start off working together. We all have
the same goals. We got to figure out how we are going to get there,
and we have to do that together and not separately.

And then the other thing is flexibility because after you have the
partnership, then you have the authority to move. You have the
authority to act. And I think that is what we do not have, is the
authority to act. We have to act based on what we are told instead
of a partnership based on a shared commitment to do something,
to go forward on.

And then the affordability issue—if you get those first two, then
you work on the affordability issue and how do we make it happen?
Because if I cannot pay for it, I cannot make it happen.

Mr. MAST. You all represent unique and diverse communities
that all have very specific issues.

Yes, sir?

Mr. PORTUNE. Mr. Chairman, thank you. First, act, and by that
I mean codify. Adopt integrated planning as a measure to ensure
that this approach with flexibility and partnership is the way in
which we are approaching these issues with respect to Clean Water
Act compliance across all programs to give local communities the
flexibility that they do need.

Reduce reliance on the median household income. I think we all
agree that this cookie cutter approach does not work. Each of our
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counties or cities or municipalities are unique. There has got to be
more of a deeper dive with respect to what are the factors that are
affecting local communities.

One-fourth of counties have not yet recovered from the recession.
So that is an important issue that must be greatly understood.

Third, focus on water quality as the goal as opposed to just a
numbers game with respect to reducing the number of CSOs and
SSOs and that sort of thing. At the end of the day, there might be,
in our community or others, 10 CSOs that still need to be elimi-
nated to the cost of potentially $100 million. But the impact on
clean water is negligible, when there may be a much better 21st-
century science approach toward getting that last measure of clean
water that needs to be done.

Utilize pilot projects to help build the data on how green infra-
structure, adaptive management, watershed management does
work and work effectively in reducing costs but providing greater
impact on clean water.

And then last, with respect to the civil penalties approach, and
this is not backsliding at all, if there are local communities that are
recalcitrant or refusing to comply, that is one thing. But the main
reason why there is not full Clean Water Act compliance is just the
lack of money. And civil penalties do not help that situation at all.

Take the money from fines and penalties and actually put it back
into what we are all trying to do, which are programs and initia-
tives that will improve clean water.

Mr. MAST. Great. And I just have a couple more quick cleanup
questions for you, one that I want you to think about real quick,
and I am going to ask you something specific before that. But it
is a chance for you to send a message. I like to give flexibility, so
you can give this in terms of a letter grade, A to F, or 1 through
10. I do not care how you answer it.

But think about for a second, what grade would you give the
EPA in implementing the integrated planning policy? And while
you think about that as our mayors a minute, I wanted to ask you
this.

You have all spoken a good deal about the green infrastructure
approaches that exist out there. It is one thing to learn about them
in academia and to talk about them. I was wondering if you could
give any of the specifics about the ones that you have in place
being used as we speak, the measurable savings that you have seen
as a result of using porous roadways or floating wetlands or oyster
beds or rain gardens or water farming, whatever that may be.
What specific ones do any of you have in place as we speak that
you are seeing the payout on.

Mr. BUTTIGIEG. So for us, permeable concrete is a good example.
You might not even notice unless you look closely, but you look
closely at the parking spaces that we are putting in, some new
streetscapes, and you can see how it drinks up the water instead
of sending it into the sewer.

We are doing downspout disconnect

Mr. MAST. Is that just on city properties or

Mr. BUTTIGIEG. Yes. We are doing it on our roads, and in some
neighborhoods we have the opportunity to do that, too. But of
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course, we are encouraging the private sector to do that because
parking lots are such a big part of where the runoff comes from.

A downspout disconnect program: A lot of people have down-
spouts that go straight into the system. And so we are making it
easier for residents to have those go into the yard where the soil
will drink up some of it.

Rain gardens: Making sure that we have ways of collecting the
water. We are even contemplating

Mr. MAST. Do you have a number, though, on how many gallons
you are taking offline compared to what goes into the system? I am
just trying to get a few specifics.

Mr. BUTTIGIEG. Not handy, but we would be happy to get that
back to you.

Mr. MAST. Great. Do any of you other mayors have any of the
specifics that you would want to offer up real quick?

Mr. DUPREE. I do not have any specifics on any of those. We are
working so hard just trying to take care of the things that we al-
ready have consent decrees on right now, to be innovative is very
difficult.

Mr. MasT. OK.

Mr. PORTUNE. Mr. Chairman, thank you for calling me a mayor.
I am actually a county commissioner.

Mr. MasT. I apologize.

Mr. PORTUNE. But just for the record, I appreciate it, and our
mayors would actually take that as a compliment, as do L.

Mr. MAST. You see, you are fully honorable.

Mr. PORTUNE. I am grateful for that.

A couple of examples in Cincinnati that I would refer you to. One
is the Lower Mill Creek partial remedy, Lick Run improvement. I
cannot tell you the difference in the gallons of water because actu-
ally, we are accomplishing about the same thing. The importance,
though, is the reduction in cost.

We were obligated, unless we came up with a green approach
that was approved by EPA, to build a huge, deep tunnel to the cost
of about $500 million. We instead got approval to use a green ap-
proach that included daylighting streams, introducing new foliage
and green grass where there was none before to absorb the water,
permeable pavers, and things like that.

The total cost again was less than half of the cost of the other,
and in the process, it also has allowed us the opportunity to begin
the improvement of an urban neighborhood and to create jobs from
that.

The second example is the Cincinnati Zoo, that calls itself the
greenest zoo in all of America. And so I will boldly go forward and
say that they are. But they are using permeable surfaces in all of
their parking lots at the zoo. And what that has done is allowed
the zoo to meet all of its nonpotable water needs throughout the
entire zoo, saving a tremendous amount of money and operational
cost.

Mr. MaAsT. I have already gone well over my time and I still have
one more cleanup question for you. So I apologize. But I appreciate
it. I think it is a conversation we had to have more, especially if
we are going to have folks move in that direction.
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They need to see measurable apples to apples comparisons about
what they could do with an equal flow of water, meeting an equal
nutrient load in terms of what is going into the system, and a dol-
lars-to-dollars comparison, in my opinion.

Just one last cleanup question, give you an opportunity to wrap
up with whatever you might have. But if we are really going to
achieve a paradigm shift where local and State and Federal offi-
cials can exercise a practical leadership and work together to deter-
mine what our environmental and spending priorities should be,
what would you do? Anything else you want to offer on that?

Mr. DUPREE. The only thing I would offer, Congressman, is that
water quality is so important. And when you look at the afford-
ability issues and what they talk about, they do not include water
quality. It is only CSOs and SSOs. And that is because the cost of
water is so high. And so there has got to be a greater focus on
water quality and not just on SSOs and CSOs.

And I will tell the only other question that you asked about,
green infrastructure, we have a barrel retention basin at our new
police department I forgot about. So we do have that plus the Little
Gordon’s Creek we are working on right now for green infrastruc-
ture.

Mr. PORTUNE. Mr. Chairman, I would agree with respect to
Mayor DuPree that the goal of this is clean water. And so the focus
needs to be on what can we do using innovative means and ap-
proaches, collaborative approaches, that are going to allow us to
clean up the waterways of America in ways that are efficient, effec-
tive, and affordable?

So if the goal is clean water, that has got to be what the focus
is. This cannot just simply be a numbers game in the number of
CSOs that are being reduced.

And I do have a grade for EPA’s implementation, if you wanted
that.

Mr. MAST. I would love to hear it.

Mr. PORTUNE. I would give EPA a C-minus with respect to their
approach. They have taken steps in bits and spurts. Lately there
has not been as much. Clearly I credit EPA for introducing inte-
grated planning back in 2002, but it has just simply not been im-
plemented across the board the way in which it could be, and there
is a distinct difference between the way in which the regions ap-
proach it compared to headquarters here in Washington, DC.

So credit for having started. A passing grade, but not where they
should be.

Mr. MAST. Any other grades you want to offer before I close this?

Mr. BUTTIGIEG. Maybe Incomplete. Again, that idea of integrated
planning is welcome, but it hasn’t been completely implemented,
and it seems not always to have penetrated into the regional offices
even if it’s embraced here in DC.

Mr. DUPREE. I will give it a B just for the attempt.

Mr. LEVINE. If I may, Mr. Chair?

Mr. MAST. Very good. Well, yes, by all means. You want to offer
up a letter? Give me a letter.

Mr. LEVINE. Yes.

Mr. MAST. And aside from that letter, I am going to close it.
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Mr. LEVINE. I am going to revert back to before letter grades in
first grade, second grade, grade school. I am going to say Needs Im-
provement. But I want to say that that’s really what we ought to
be grading, is collectively grading EPA, Congress, local govern-
ments, local utilities. As people have said, there’s partnership that
is needed. There are many legs of the stool. EPA cannot do it alone.

Mr. MAsST. Needs Improvement. We will put it in the record.

If there are no further questions, I would like to thank each of
you as our witnesses for being here this morning. We really appre-
ciate your time. This has been incredibly informative for me, I
know for everybody else as well on the dais.

If no other Members have anything else to add, the committee
stands adjourned.

[Whereupon, at 12:13 p.m., the subcommittee was adjourned.]
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Introductions

Good morning Chairman Graves, Ranking Member Napolitano, and members of the Committee.
I thank you for this invitation to give my and the Conference of Mayors’ perspective on water and
wastewater issues in the United States.

My name is Pete Buttigieg and I have been the Mayor of South Bend, Indiana since 2012.

Let me start by commending this committee for holding this hearing on this important issue. This
hearing, and the proposed bills, acknowledge that as a nation, we need to approach our water and
wastewater infrastructure and compliance issues in a much more practical and sustainable manner.
Our communities and more importantly, our residents, do not have unlimited resources to bear the
burden of implementing every rule and regulation without support or without regard to context.
Today, we are faced with a myriad of pressing and complex public health and environmental
challenges that require the careful evaluation of each public dollar spent against competing causes.
As we are fond of saying at the Conference of Mayors, “If everything is a priority, then nothing is
a priority.”

It is crucial that we renew the federal-state-city partnership to identify and invest in environmental
and public health infrastructure. Attached to my testimony is a letter signed by the conference of
Mayors, National League of Cities, and National Association of Counties that encourages all
members of Congress to support integrated planning and smart solutions to environmental
problems.

THE SOUTH BEND STORY

I would like to tell you about the City of South Bend and the problems we face with regard to
water and wastewater infrastructure, as well as the solutions that we are employing to more
accurately and efficiently manage environmental conditions.
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We are a medium sized postindustrial City of 101,000. I am pleased to report we are experiencing
the fastest pace of residential growth and investment in many years, but we are still economically
challenged. Our median household income is 35% below that of the rest of the nation.
Unemployment is 5.6% and over 20% of our residents make less than $15,000 annually.

Like many Midwestern communities, we have a combined sewer system. Rebuilding the system
is our greatest annual clean water-related expenditure.

Since late 2011 we have had to comply with a federally enforced Consent Decree that prescribes,
in a long-term control plan, how the Environmental Protection Agency, Department of Justice, and
Indiana Department of Environmental Management, or IDEM, require South Bend to modify our
combined sewer system and reduce overflows. While we enthusiastically support the goal of
reducing overflows into our river, the current plan is enormously expensive. Our latest financial
evaluation tells us that to build the plan as prescribed will cost $861 million, without financing
costs. When financing costs are included, the plan’s cost approaches one billion dollars—ten
thousand dollars for every man, woman, and child in our city. In accordance with the EPA’s
financial capability assessment, we have calculated that the proposed project cost represents a
Residential Indicator of 3.69%. That means that 3.69% of a median South Bend household’s
income, $34,600, will be going to pay for this long-term control plan. This is a significant burden
for our residents. One out of every five households will have to pay 10% or more of its household
income just toward their wastewater bill and one of every ten households will pay at least 14% of
its income toward their wastewater bill. According to the EPA policy anything above 2% is
considered a high burden. These costs are unsustainable and could cripple our economically and
racially diverse community, making sewer bills unaffordable for low-income residents and
reducing our competitiveness for commercial and industrial users. This has with long-lasting
ramifications for economic development and social mobility, a set of harms that I believe were
never intended by the Clean Water Act.

This graphic shows the financial burden the project has on our entire community and the
disproportionate burden that it places on specific census tracts with disadvantaged neighborhoods.
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Our 2011 consent decree has two phases. We have completed Phase 1 at a cost of almost $150
million. This, in combination with a City-pioneered Smart Sewer initiative, has already reduced
combined sewer overflow to the river by 75%, from over 2 billion gallons annually to less than
500 million.

We are proud of the achievement of reducing overflows for cleaner water. But now we face the
daunting task of implementing Phase 2 of the Consent Decree projects, which have a total price
tag of $713 million to tackle the remaining 25% of the overflow. Phase 2 is essentially nine large
pieces of grey infrastructure - tanks and tunnels. The plan is not what we would call an ‘Integrated
Plan’ nor does it contain Green Stormwater Infrastructure. It may have seemed sensible in 2001,
but it is more expensive and less effective than originally envisioned, based on what we now know.
Most critically, not only can our residents not afford this phase as currently decreed, but the plan
required will not meet its own level of control objectives.

South Bend made major investments in wastewater technology as an early adopter of the
innovative ‘smart sewer’ approach. In 2008, the City installed 150 depth and flow meters in our
combined sewer network. Then in 2011 we added ‘Real Time Control’, a series of intelligent gates
and valves that maximized system capacity and prioritized access to the waste-water treatment
plant for CSO basins that would otherwise have overflowed. This smart sewer network, and to an
extent the Phase 1 long-term control plan projects, are the reasons for our massive early CSO
reduction success. It also means we now have years of real-world data to better inform us in CSO

3
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management, data which did not exist when the consent decree was imposed. We want to do more
of what has clearly worked for us, and to that end my administration has used this data to develop
a smarter and greener plan that when compared to the existing plan will decrease the number of
overflows, vastly increase water quality in our St. Joseph River and would impose a residential
indicator figure of 2.04% (versus 3.69%). This new Integrated Plan will take Phase 2 costs from
$713 million to $200 million—but only if we are allowed to implement it.

What communities such as ours need most of all is flexibility. Rigid long-term control plans do
not evolve with technology, such as smart sewers, and they do not focus on an integrated approach.
The Clean Water Act is much more than a CSO policy, it is a holistic approach to protecting the
waters of the United States’ streams, rivers, lakes and aquifers. Therefore an ‘Integrated Plan’ is
an essential tool to tackling all water quality issues. Integrated planning means using a sequence
and approach that makes sense holistically. Local communities determine their water quality
issues, from lead pipes to brownfield remediation, from stormwater to combined sewage, and
prioritize them with a hierarchy that achieves the earliest and most significant public health and
environmental benefits. A plan in this model could be truly considered ‘Integrated’ and would
represent a more impactful and efficient approach to achieving the goals of the Clean Water Act.

We are in the process of Integrated Planning through the development of smarter, more sustainable
solutions to intercept stormwater runoff with green infrastructure. This enables us to reduce the
financial burden of the cost of mandated CSO control systems. In conjunction with newly obtained
calibrated flow data, which is possible only due to our pathbreaking investment in smart sewers,
we plan to use rain gardens, permeable pavements, bio-swales, and other methods to keep
stormwater from entering our combined sewer system and thus reduce the need for expensive,
large collection system construction.

The United States Conference of Mayors (USCM)

I have attended many conferences and meetings with the USCM and can say with confidence that
while every city has a unique story to tell, they also share much in common. We face high costs
and impossibly short time schedules to comply with aggressive controls of combined and sanitary
sewer overflows, as well as stormwater regulations. The USCM has brought forward a series of
mayors over the last five years to testify before Congressional Committees on behalf of Integrated
Planning and our need for EPA to promote flexibility when implementing the Clean Water Act.

Our message to Congress is that renewing the public water infrastructure, while simultaneously
delivering uninterrupted services including safe and adequate water, is becoming unaffordable.
Unfunded mandates related to sewer and stormwater are both expensive and not well targeted
towards the highest local environmental or public health concerns of a city. Local governments are
stuck on an unsustainable financial treadmill when it comes to providing water and wastewater
services. Decisions made by Congress and the Administration to eliminate or reduce financial
assistance without reducing unwarranted and costly mandates has placed a severe financial burden
on our nation’s cities and our citizens.
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* The net effect of mandates and infrastructure investment (both capital and operations) puts
cities in increasingly higher long term debt with accompanying rate hikes that have the
effect of raising basic service rates to levels that are unaffordable to a growing percentage
of the 80% of Americans served by these systems.

Some Solutions

Amend the Clean Water Act to Remove Restrictions and to Fully Allow Use of Effective
Integrated Planning Through Permitting Processes

Integrated Planning is designed to allow cities to develop comprehensive plans for their water,
sewer, and stormwater needs, and establish a plan of investment over time to reach water quality
goals. EPA’s 2012 Policy on Integrated Planning laid the groundwork for this approach, but was
never fully implemented due to CWA restrictions and the unwillingness of EPA/DOJ to allow full
use of Integrated Planning. My experience as Mayor has demonstrated that, cities should be able
to sequence investments based on local priorities, taking into account the issues that local
government has identified to be of greatest environmental and/or public health significance. And,
cities and state and federal agencies should be acutely aware of the importance of affordability to
Americans served by public sewer/wastewater systems.

* The Mayors believe that future investments should be prioritized to first ensure the
sustainability of existing public water infrastructure and associated public health, economic
and environmental benefits.

* Additional improvements that will achieve additional benefits should be prioritized second.

¢ Investments that do not have commensurate public health, economic and environmental
benefits do not belong on the priority list.

* And we urge the adoption of a new metric of affordability, ending the current, simplistic
use of Median Household Income (MHI) as the critical metric for determining investment
level. MHI has proven to be a blunt instrument, and can put 50% of households on an unfair
and burdensome financial impact assessment because it is not calibrated to account for the
impact on our poorest residents.

State/EPA Enforcement to Achieve Long Term Control of Stormwater through Permits

Cities need time to reach the ambitious goals of the Clean Water Act (CWA). Local elected leaders
have a documented record of directing public investments to clean and protect our lakes and
streams, but we can’t get there if that means bankrupting our most vulnerable citizens with plans
that overemphasize energy-intensive gray infrastructure and neglect the potential of Green
Infrastructure. Cities and their Mayors urge Congress to create a path to reach long term goals
through the existing permit process rather than by way of consent decrees. Longer permit terms
with compliance schedules, coupled with regulatory oversight and a commitment by cities to
reasonable progress, are preferable to a consent-decree model which forces an adversarial
refationship involving lawyers, judges and penalties, and which imposes rigid restrictions that
prevent flexible solutions as technology and priorities evolve. This work is best performed by city

5
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planners, environmental experts, engineers and scientists who can collaborate in a permitting
process to most promptly achieve the goals of the CWA. For example, the City of South Bend is
working with the State of Indiana to develop a pragmatic and practical long-term control plan
using smart sewers and green infrastructure to improve water quality while saving hundreds of
millions of dollars over the consent decree approach. Such efforts must be made possible for all
cities.

Renew Congressional Support for Exercising Flexibility in Existing Clean Water Law

The current CWA allows States, with EPA oversight, to use some flexibility to achieve water
quality goals. For example, the CWA allows EPA flexibility in water body attainment
designations. EPA also can grant variances where compliance with requirements have overly
burdensome impacts on permittees. But there are also unnecessary restrictions in the CWA that
could be eliminated — allowing cities the opportunity to use the full spectrum of integrated planning
to achieve the CWA goals of fishable and swimmable streams, but recognizing the funding and
staffing limitations that can impede and frustrate progress.

National Poliutant Discharge Elimination System (NPDES) permits are the best vehicle to
accomplish these goals, through a collaborative process that involves the representatives of the
city and the State (who has been delegated CWA authority, with EPA oversight). By contrast,
consent decrees negotiated by the DOJ impose unnecessary and unreasonable restrictions with the
character of harsh penalties rather than of shared goals. One dramatic consent decree example is
the Lima, OH case, where a river is required to be “fishable and swimmable” despite the fact that
the river dries up in the summertime and reaches only four inches deep in the wintertime. No one
will ever swim or fish there. Yet, the City is held to that standard of compliance and, as a result, a
very costly investment that comes at the expense of other opportunities to benefit residents and the
environment.

The Conference of Mayors would encourage the USDOJ/EPA to demonstrate that these types of
designations are, in fact, achievable before requiring cities to spend public resources to the level
of economic hardship, even if that requires reevaluating use attainability or allowing variances
until a goal can be reasonably reached.

Assessing City Fines in Consent Decrees

Cities and mayors urge the elimination of civil penalties for local governments who develop an
integrated plan and put good faith efforts and reasonable further progress into improving their
water. Cities are not private entities where penalties impact our profit margin - civil penalties only
hurt the residents, the customers, of our communities. The appropriate measure of DOJEPA
success is environmental vitality, not the dollar total of assessed civil penalties. Eliminating civil
penalties can help reduce costs for low-income citizens who spend a significant portion of their
income on water and wastewater bills, and allow these monies to be more effectively spent on
solutions. Penalties should be reserved only for those units which refuse to achieve progress; not
for those which do their best to improve water quality, and best serve citizens, with limited
resources.
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An Example

A recent review by the USCM arrays the civil fines for 31 local sewer/wastewater utilities that
have completed a consent decree with EPA. The fines range from minor (Troy, ID, $14,500 2014);
to severe (Delaware County, PA $1,375,000, 2015), (see Appendix 3). City consent decrees can
be accessed using the hyperlinks in Appendix 4. Because the EPA uses Median Household Income
(MHI) to set expected compliance costs, those costs, as well as the civil fines, result in regressive
and disproportionate impacts on low income households, but also penalize middle-class
households. There is no accompanying EPA rationale for why limited local resources are best
spent on fines and overly costly consent decrees.

The regressive financial impacts of fines and compliance costs are illustrated for Delaware County,
PA, (see Appendix 5). Delaware County was assessed a $1.375 million civil penalty in addition to
the $300 million in estimated cost to comply with the consent order. To illustrate the
disproportionate impact on residents, the USCM made 2 assumptions: rates for residential
customers are assumed to be uniform, therefore payment of the fine is spread uniformly over all
income groups. The same uniform distribution of costs applies to paying over time for the long-
term compliance plan. The financial impact table in Appendix 3 indicates that nearly 70% of the
fine and the long-term plan compliance costs will be borne by households with under
$100,000/year; 57% of the fine and plan costs will be borne by households making under $75,000
a year. The County MHI is $64,174. Houscholds with income of greater than $100,000/year
contribute only 30% of the costs. Merely saying that each household will only be responsible for
$6.72 in fine payment share ignores the fact that EPA’s federal mandate results in extracting
$1.375 million, mostly from low and middle class households.

Managing stormwater and sewage is a fundamental public health and public safety responsibility.
Congress directed EPA to establish guidance on how cities should manage storm and sewer flows.
The direction the EPA took with its 1997 Guidance on affordability occurred in the context of the
federal/Congressional retreat from funding. Even without funding, EPA has a choice to see itself
as a pattner and co-regulator with local government, or see itself as an enforcer. We urge the
recalibration of the EPA/DOJ-local government relationship to better protect our environmental
assets and serve city residents.

Conclusion

I wish to thank the members of this Committee for this opportunity to address you. I strongly
encourage this Committee to move forward on legislation that will help reestablish the local-state-
federal partnership to help better address vital water infrastructure and environmental
sustainability.
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APPENDIX 1
City State Civil Penalties  Year
Atlanta GA $700,000.00 1998
Troy 1D $14,500.00 2014
Chicago 1L $675,000.00 2014
Anderson IN $250,000.00 2001
Elkhart IN $87,000.00 2011
Evansville IN $490,000.00 2011
Fort Wayne IN $538,380.00 2007
Hammond IN $225,000.00 1999
Mishawaka IN $28,000.00 2014
South Bend IN $88.,200.00 2011
Indianapolis IN $1,177,800.00 2006
Fitchburg MA $141,000.00 2012
Chicopee MA  $115,000.00 2006
Lawrence MA  $254,000.00 2006
Kansas City MO  $600,000.00 2010
St Louis MO $1,200,000.00 2013
Perth Amboy NI $17,000.00 2012
Jersey NJ $375,000.00 2011
Oswego NY  $99,000.00 2010
Akron OH $500,000.00 2009
Lima OH $49,000.00 2014
NE Ohio OH $1,200,000.00 2010
Toledo OH $60,000.00 2002
Euclid OH $150,000.00 2011
Delaware PA $1,375,000.00 2015
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PA

PA
PA

WA
WA

$1,200,000.00

$340,000.00
$320,000.00
$476,400.00
$350.000.00
$400,000.00

2008

2013
2010
2013
2013
2013
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APPENDIX 2

Water Penalties and Project Costs

Akron, 11/13/2009
Several projects, $500,000 civil penalties in total

https://www.epa.gov/sites/production/files/documents/cityofakron-cd.pdf

Anderson 2001
$250,000 civil penalties, stipulated penalties for non-compliance

https://www.epa.gov/sites/production/files/2016-02/documents/anderson-cd.pdf

Elkhart 09/06/2011
Projects before 2029, $87,000 civil penalties in total
https://www.epa.gov/sites/production/files/2016-02/documents/elkhart-cd.pdf

Evansville
Project costs 500 million, $490,000 penalties
https://yosemite.epa.gov/opa/admpress.nsf/e’ 1aa292bac25b0b83257359003d925{/b80b93122d92

4e4d85257814006e453e!OpenDocument)

Fitchburg 10/02/2012
$141,000 civil penalties in total
https//www.epa.gov/sites/production/files/documents/cityoffitchburg-cd.pdf

Ft. Wayne IN Superfund site

Hammond Sanitary District IN 1999
$225,000 civil penalties in total, contribution of 2 million to a project, others
https:/iwww.epa.gov/sites/production/files/2016-02/documents/hsd-cd.pdf

Kansas City MO

Lima OH 11/19/2014
$49,000 plus interest civil penalties in total
https://'www.epa.gov/sites/production/files/2014-12/documents/cityoflima-cd.pdf

Nashua NH 12/26/2005 — amendment in 2009

The project required in 2009 costs $21 million
https://www.epa.gov/enforcement/city-nashua-new-hampshire-combined-sewer-overflow-clean-
water-act-settlement

Newport RI Newport bay toxic control
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Omaha NE X
$1,116,000 Grant for sewer-2011

Mishawaka IN 2014
$28,000 civil penalties in total
https://www.epa.gov/sites/production/files/2014-05/documents/mishawaka-cd.pdf

New Bedford MA. superfund site for two companies
https://www.epa.gov/enforcement/reference-news-release-avx-corp-pay-366-million-settlement

Northeast Ohio regional sewer district 2010
$1,200,000 civil penalties in total
total cost of implementing $2,996,000,000, with additional cost $2,251,000,000

https://www.epa.gov/sites/production/files/2013-09/documents/neorsd-cd.pdf

Philadelphia, PA 02/11/2013
82 million project, 5 years to complete.
https://www.epa.gov/newsreleases/feds-state-settle-clean-water-violations-harrisburg-and-

capital-region-water

Delaware 08/17/2015

200 million project, 1.375 million penalties
https://www.epa.gov/newsreleases/pennsylvania-water-utility-reduce-sewage-discharges-
delaware-river-and-local-creeks

City of Troy WWTP, March 2014

$14,500 penalties,
hitpsy/vosemite.epa.gov/opa/admpress.nsf/eS12a292bac25b0b835257359003d9251/6e01179411 1¢
318585257¢ed006d6 1 S¢!OpenDocument

Oswego 03/29/2010
$99,000 civil penalties in total
https://'www.epa.gov/sites/production/files/documents/cityofoswego-cd.pdf

Kansas city, MO 05/18/2010
$600,000 penalties to the UST, Project costs $2.5 billion over 25 years
https://www.epa.gov/enforcement/kansas-city-missouri-clean-water-act-settlementicivil

South Bend 12/29/2011
$88,200 civil penalties in total, the project costs $509.5 million

https://www.epa.gov/sites/production/files/documents/cityofsouthbend-cd.pdf

St Louis. MO. 07/05/2013
$1,200,000 civil penalties
https://www.epa.gov/sites/production/files/2013-09/documents/stlouis-cd.pdf

i1
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Terre Haute IN one consent decree for companies

Indianapolis 2006

$1,177,800 civil penalties

Two amendment in 2009 and 2010 but nothing changed about the penalties
https://www.epa.gov/sites/production/files/2013-09/documents/indy0610-cd.pdf

Chicopee, MA 2006
$115,000 fines
https://yosemite.epa.gov/opa/admpress.nsf/b853d6fe004acebf852572a000656840/5¢75a7374101

d9cd852571b90052f75d!10penDocument

Greater Lawrence sanitary district, MA 10/31/2006
$254,000 Fine, $18 million investment on projects
hitps://vosemite.epa.gov/opa/admpress.nsf/dcee126¢0635d65852571fc006e9¢20/3818d748%a41

bba585257218006d3b08!0OpenDocument

Perth Amboy, NJ  09/28/2012
$17.000 civil penalties
https://www.epa.gov/enforcement/city-perth-amboy-settlement#penalty

Jersey city, NJ, 09/29/2011

$375,000 civil penalties,
https://www.epa.gov/enforcement/jersey-city-municipal-utilities-authority-jcrmua-
settlement#penalty

Allegheny County Sanitary Authority (ALCOSAN), Pittsburg, PA 01/24/2008
$1.2 million penalties, 3 million project
https://www.epa.gov/enforcement/allegheny-county-sanitary-authority-alcosan-settlement

Washington, DC, 10/10/2003

Scranton, PA 01/31/2013

$340,000 civil penalties
https://www.epa.gov/enforcement/scranton-sewer-authority-scranton-pennsylvania-
settlement#penalty

Williamsport, PA, 08/05/2010
$320,000 penalties
hitps://www.epa.gov/enforcement/williamsport-clean-water-act-settlement

Atlanta, GA, 09/24/1998
$700,000 penalties
https://www.epa.gov/enforcement/city-atlanta-clean-water-act-settlement

12
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Louisville and Jefferson County Metropolitan 2005

$500 million project
https://www.epa.gov/enforcement/louisville-and-jefferson-county-metropolitan-sewer-district-
settlement

Metropolitan Government of Nashville and Davidson County (Metro)

$700 million project :
https://www.epa.gov/enforcement/metropolitan-government-nashville-and-davidson-county-
tenn-agree-extensive-sewer-system

Chattanooga. TN, 04/24/2013
$476,400 civil penalties
https://www.epa.gov/enforcement/city-chattanooga-tennessee-settlement#civil

Toledo, OH 12/16/2002
$500,000 civil penalties,

https://www.epa.gov/sites/production/files/2013-09/documents/toledo-cd.pdf

Youngstown, OH, 05/09/2002
$60,000 civil penalties
https://www.epa.gov/sites/production/files/2013-09/documents/youngstown-cd.pdf

Chicago, IL, 01/06/2014

$675,000 civil penalties
https://www.epa.gov/enforcement/metropolitan-water-reclamation-district-greater-chicago-
settlement#civil

Euclid, OH, 10/14/2011

$150,000 civil penalties
https://www.epa.gov/enforcement/city-euclid-ohio-combined-and-sanitary-sewer-overflow-
clean-water-act-settlement

Seattle/ King county, WA 07/03/2013

King county penalties $400,000, Seattle penalties $350,000.
https://www.epa.gov/enforcement/seattle-washington-and-king-county-washington-
settlement#penalties
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Cost Distribution Estimates for Delaware County Consent Decree
Civil Penalty and Long-Term Compliance Cost

Delaware

County

PA Long-Term

Fine Control Plan
Estimated

1,375,000.00 Number Cost Cumulative | Cumulative Cost

MHI (dollars) of Per Cost Number Y% $300,000,000

64,174 Households | Household | by Income | of of by 2023

Total

Households 204,571 $6.72/HH | Group H holds | Hi Ids | $1,466.48/HH

Less than

$10,000 114,191 75,203.52 | 75,203.52 11,191 5.47 16,411,377.68

$160,000 to

$14,999 8,058 54,149.76 | 129,353.28 | 19,249 3.9 11,816,895.84

$15,000 to

$24,999 17,880 120,153.60 | 249,506.88 | 37,129 8.74 26,220,662.40

525,000 to

$34,999 18,556 124,696.32 | 374,203.20 | 55,688 9.07 27,212,002.88

$35,000 to

$49,999 26,009 174,780.48 | 548,983.68 | 81,694 12.71 38,141,678.32

$50,000 to

$74,999 34,558 232,229.76 | 781,213.44 | 116,252 16.89 50,678,615.84

$75,000 to

$99,999 25,884 173,940.48 | 955,153.92 | 142,136 12.65 37,958,368.32

$160,000 to

$149,999 32,467 218,178.24 | 1,173,332.16 | 174,603 15.87 47,612,206.16

$150,000 to

$199,999 14,355 97,809.60 | 1,271,141.76 | 189,158 7.11 21,344,616.40

$200,000 or

more 15,413 103,575.36 | 1,374,717.12 | 204,571 7.53 22,602,856.24
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March 22, 2017

The Honorable Bob Gibbs The Honorable Steve Chabot

U.S. House of Representatives U.S. House of Representatives

2446 Rayburn Office Building . 2371 Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

Dear Representatives Gibbs and Chabot:

On behalf of the nation’s mayors, cities, and counties, we are writing to express our support for your
bill the Water Quality Improvement Act {(H.R. 465), and we urge your colleagues to support it as well.
The legislation would codify the U.S. Environmental Protection Agency's {(EPA) Integrated Planning
and Financial Capability policies as useful tools for local governments to comprehensively deal with
wastewater and stormwater investments as well as unfunded mandates,

Local governments are at a crossroads. Cities and counties spend over $115 billion per vear to
provide safe and reliable water and sewer services and maintain a vast physical infrastructure of
pipes, pumps and plants, While we thank Congress for providing 52 billion annually to the water and
wastewater State Revolving Fund programs, these loans are not enough to cover the estimated costs
to maintain and replace our aging infrastructure. Additionally, local governments, our residents, and
businesses must spend additional resources to comply with numerous environment and non-
environmental federal and state unfunded mandates, which further limits the money available for
water infrastructure.

Furthermore, both the state and EPA’s enforcement agencies increasingly regulate in a silo. While our
cities and counties may be working to meet a multitude of standards in various water and
wastewater requirements, the states and EPA often do not collaborate across the policy programs.
This often create further, unnecessary unfunded mandates. However, the legislation would address
many of these concerns by creating a policy shift that costs no federal money and creates some
spending flexibility for our citizens.

Specifically, the bill would allow local governments to work with their state and EPA to prioritize
investment in wet weather overflows and flooding collectively, rather than individually, by codifying
various EPA memorandums on water tools and affordability. And the bill would allow consideration
of other service costs including drinking water. Since our water and wastewater systems are paid for
by the ratepayers, the bill will help reduce costs for a substantial number of our low-income citizens
who spend a significant portion of their income on water and wastewater bills, The measure would
also allow local governments who undertake integrated planning to incorporate green infrastructure
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components into municipal stormwater, combined sewer overflow (CSO} and other water plans in a
more cost effective way.

Thank you again for your leadership on this issue. On behalf of the nation’s cities, counties and
mayors, we thank you for your consideration of our request, If you have any questions, please
contact us: Carolyn Berndt (NLC) at 202-626-3101 or Berndt@nic.org; Julie Ufner (NACo) at 202-942-
4269 or jufner@naco.org; or judy Sheahan (USCM) at 202-861-6775 or jsheahan@®usmayors.org.

Sincerely,

Tom Cochran Matthew D. Chase Clarence E. Anthony

CEQ and Executive Director Executive Director CEO and Executive Director
The U.S. Conference of Mayors National Association of Counties  National League of Cities

e Members of the House
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May 17, 2017
The Honorable Bob Latta The Honorable David Joyce The Honorable Grace Napolitane
U.5. House of Representatives U.S. House of Representatives U.5. House of Representatives
2448 Rayburn Office Bldg. 1124 Longworth House Office Bldg. 1610 Longworth House Office Bldg.
Washington, DC 20515 Washington, DC 20515 Washington, DC 20515
The Honorable Cheri Bustos The Honorable Lloyd Smucker The Honorable Marcia Fudge

U.5. House of Representatives U.S. House of Representatives U5, House of Representatives
1009 Longworth House Office Bldg. 516 Cannon House Office Bldg. 2344 Rayburn House Office Bldg.
Washington, DC 20515 Washington, DC 20515 Washington, DC 20515

Dear Representatives Latta, Joyce, Napolitano, Bustos, Smucker, and Fudge:

On behalf of the nation’s mayors, cities, and counties, we are writing to express our support for your bill
the Water Infrastructure Flexibility Act {H.R. 2355). The legislation would codify the U.S. Environmental
Protection Agency's (EPA} Integrated Planning and Financial Capability policies as useful tools for local
governments to comprehensively deal with wastewater and stormwater investments as well as the
growing costs of unfunded mandates. As Congress considers this legislation, we urge you and your
colfeagues to include additional provisions that would strengthen the bill.

Local governments are at a crossroads. Cities and counties spend over $115 billion per year to provide
safe and reliable water and sewer services and maintain a vast physical infrastructure of pipes, pumps and
plants. While we thank Cangress for providing $2 billien annually to the water and wastewater State
Revolving Fund programs, these loans are not enough to cover the estimated costs to maintain and
replace our aging infrastructure. Additionally, local governments, our residents, and businesses must
spend additional resources to comply with numerous environment and non-environmental federal and
state unfunded mandates, which further limits the money available for water infrastructure,

Furthermore, both the state and EPA’s regulatory agencies increasingly develop standards and
requirements in silos. While our cities and counties may be working to meet a multitude of standards in
various water and wastewater requirements, they also must address numerous other federal unfunded
mandates simultaneously. The legislation would address some of these concerns by creating a policy shift
that costs no federal money and creates additional flexibility for our communities.

Specifically, the bill would allow local governments to work with their state and EPA to prioritize
investment in wet weather overflows and flooding collectively, rather than individually, by codifying
various EPA memorandums on water tools and affordability, And the bill would allow consideration of
ather service costs including drinking water. Since our water and wastewater systems are paid for by the
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ratepayers, the bill will help to stabilize rates and rate increases for a substantial number of our low-
income citizens who spend a significant portion of their income on water and wastewater bills. The
measure would also allow local governments who undertake integrated planning to incorporate green
infrastructure components into municipal stormwater, combined sewer overflow (CS0) and other control
plans in a more cost effective way. Importantly, we urge you and your colleagues to support additional
provisions that stipulate that the effluent limitations within a compliance schedule in an integrated permit
must be technicaily feasible and economically affordable. We also urge you to include a provision that will
clearly define the threshold at which financial impacts on ratepayers trigger a consideration of flexibility
to address those impacts.

Thank you again for your leadership on this issue. On behalf of the nation’s cities, counties and mayors,
we thank you for your consideration of our request. if you have any questions, please contact us: Carolyn
Berndt (NLC) at 202-626-3101 or Berndt@nlic.org; Julie Ufner (NACo) at 202-942-4269 or
jufner@naco.org; or ludy Sheahan {USCM) at 202-861-6775 or jsheahan@usmayors.org.

Sincerely,

foes coctinans It e e
Tom Cochran Matthew D. Chase Clarence E. Anthony

CEQ and Executive Director Executive Director CEO and Executive Director
The U.S, Conference of Mayors National Association of Counties  National League of Citles

cc: Members of the House Transportation and infrastructure Committee
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Honorable Grace F. Napolitano, Ranking Member,
Subcommittee on Water Resources and Environment,
Question for the Record to Pete Buttigieg, Mayor of South Bend, indiana
“Building a 21%-Century Infrastructure for America:

Improving Water Quality Through Integrated Planning”

May 18, 2017

Question from Hon. Grace F. Napolitano of California:
As we look at ways to modernize our clean water priorities, | would like your thoughts on
extending Clean Water Act NPDES permit terms from five years to ten years (or beyond).

in my opinion, many wastewater infrastructure projects require up to 10 years or more of
planning, design and construction. Many local agencies find that they must reapply for a permit
while still in the process of constructing the upgrades necessary to comply with their prior
permit, and even before a project is operational. Also, a project’s lifecycle can be 30, 40 or even
50 years. Local agencies contend that a five year maximum permit term creates unnecessary
permit backlogs and focuses scarce resources on permit renewals rather than today’s most
pressing water quality problems. Local agencies further contend that longer permit terms
wouild align permitting practices with modern realities and also facilitate watershed-based
approaches for stormwater quality improvements, such as are being used in my district.

Do you believe the economic and water quality benefits of providing longer terms for NPDES
permits is an issue that this committee should consider?

Mayor Pete Buttigieg’s Response:
Thank you for this opportunity to respond to your opinion and your question.

Your stated opinion that wastewater infrastructure projects require 10 or more years from start
to operations is most likely based on the experience of your local agencies in your District. |
would fike to state that South Bend is experiencing its own difficult challenge in developing an
overflow long term control plan that does not bankrupt our most vulnerable residents; and that
cities in your District will face the same challenge in developing affordable plans to control
stormwater and TMDLs.

My experience with the consent decree process is that it is unnecessarily costly, cumbersome
and lengthy. | agree with the collective opinions of mayors | have heard from who have
experience with the storm and sewer overflow consent decrees: they lock cities into
approaches and technologies that are inflexible. Longer permit terms are necessary to
accomplish long term water quality goals, but a longer permit term alone is not sufficient to
achieve those goals. Congress would do a service to the nation’s cities by considering not only
longer permit terms, but also additional tools {contained in HR 465) to improve water quality
standards in a sustainable and cost-effective manner. We urge Congress to define triggers for
the use of Integrated Planning that includes use attainability, technically feasible standards and
requirements, and financial capability of households and their local governments. These are
imperative if we are to figure out a sustainable way of solving our Clean Water Act issues.
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Honorable Grace F. Napolitano, Ranking Member,
Subcommittee on Water Resources and Environment,
Question for the Record to Pete Buttigieg, Mayor of South Bend, Indiana
“Building a 21"-Century Infrastructure for America:
Improving Water Quality Through Integrated Planning”

May 18, 2017

Should Congress consider the economic and water quality benefits of longer permit terms?

Committee consideration of the water quality benefits of longer permit terms should not
unduly delay policy reform. While American rivers are generally improving in water quality
levels because of the NPDES program, cities still face mostly unachievable water quality
standards because non-point sources outside our local jurisdictions continue to degrade the
receiving water bodies. An engineering rule of thumb is you can mitigate nearly 90% of
pollution with your first investment, but the most difficult last 10% of mitigation often costs
greater than haif of city investments. Likewise, the current approach by EPA is to force cities to
bear the highest cost (which are passed on to residents and ratepayers) for treating their own
effluent to offset water quality degradation from non-regulated polluters.

The Subcommittee has, over the last several years, conducted a number of hearings regarding
local government’s request to codify Integrated Planning and Permitting in the context of the
Clean Water Act. The oversight hearing docket contains testimony concerning the disparate
fiscal impact of storm and sewer overflow consent decrees on below median income
households. The fact in my community is that every household will spend $1300 per year for
the next 15 years for a total of $19,500, just for their wastewater bill.

Local governments need other tools, in addition to longer permit terms, to help address water
quality issues in an economically sustainable way.
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Good morning, Chairman Graves, Ranking Member Napolitano and Members of the
Subcommittee. I am Johnny DuPree, Mayor of Hattiesburg, Mississippi. I am here today on
behalf of the National League of Cities (NLC), the oldest and largest organization representing
cities and towns across America. NLC represents 19,000 cities and towns of all sizes across the
country. I appreciate the opportunity to be with you during Infrastructure Week to highlight the
importance of investing in our nation’s infrastructure and also to share our perspective and lend
our support to two key policy frameworks that can provide local governments needed flexibility
to make smart investments to protect water quality.

We applaud the U.S. Environmental Protection Agency (EPA) for partnering with NLC, the
National Association of Counties and the U.S. Conference of Mayors in 2011-2012 to develop
the Integrated Municipal Stormwater and Wastewater Planning Approach framework
(“Integrated Planning Framework”). Building on that framework, we thank the Agency for
partnering with our three organizations in 2012-2014 to develop the Financial Capability
Assessment Framework for Municipal Clean Water Act Requirements {(“Financial Capability
Framework™).

Taken together, these two policy frameworks demonstrate an awareness of the challenges local
governments face in meeting Clean Water Act (CWA) requirements, as well as the conflicts they
face in balancing environmental protection with economic feasibility, With regard to
affordability, flexibility, and the use of the permitting process within the integrated planning
framework, we can minimize these conflicts and pursue the best solutions for the environment
and our nation’s communities, residents and businesses. Additionally, with the consideration of
information, such as socio-economic factors, in determining the financial capability of a
community when developing compliance schedules for municipal projects necessary to meet
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CWA obligations, communities have the opportunity to address the particularly high financial
burden that water rates have on low- and fixed-income residents.

While the Integrated Planning Framework and the Financial Capability Framework have been
positive steps by EPA to address the high costs of meeting CWA regulatory requirements, there
is more work to be done to ensure that these policy frameworks are useful tools for our
communities and are implementable in communities across the country. I will discuss some ways
of improving both frameworks within the context of the challenges and opportunities that we are
facing in Hattiesburg in meeting CWA requirements, upgrading our aging infrastructure and
protecting our water resources.

As you will hear from me today, cities have come a long way in tackling environmental issues,
but we have also been burdened by unfunded mandates associated with these actions and others.
As city budgets struggle to recover from the Great Recession, many of us are making tough
choices about the services and maintenance that we can afford and in some instances taking
actions to borrow and finance funds to addresses critical needs. Moreover, proposed federal
budget cuts to critical programs would further reduce our ability to meet the everyday needs of
our community, as well as add to the burden that unfunded mandates have on our city. This is not
a sustainable situation and we urge Congress to reject the proposed cuts put forth by the Trump
Administration.

Economic Benefits of Investing in Water Infrastructure

We as city leaders know that if we do not take care of our water resources, we will undermine
the economic underpinnings of our cities, states and nation. The availability of clean water is the
backbone of a modern society and a livable community, and the nation’s water infrastructure
systems are assets that support this by protecting public health, as well as the nation’s precious
water resources. To the extent that America’s water infrastructure is properly maintained and can
adequately meet the needs of our communities, it will help ensure the long-term vitality of our
communities.

Despite the economic competitive advantage that the network of infrastructure in America’s
cities provides, our nation’s investments have not kept pace with the needs of our communities in
replacing and maintaining infrastructure that in some cases was built more than a century ago.
America can no longer afford the cost of inaction.

This year, a study by the American Society of Civil Engineers (ASCE) estimates that there is a
$2 trillion infrastructure needs gap in the U.S. This infrastructure deficit costs the average
American family $3,400 annually. Specifically, ASCE estimates that the needed investments for
water i]nfrastructure are $82 billion per year over the next 10 years to meet projected capital
needs.

Make no mistake — cities are already paying their fair share of infrastructure investment. Local
governments invest $1.7 trillion dollars annually on services such as transportation, public safety

! American Society of Civil Engineers, 2017 Infrastructure Report Card, available at;

http://www.infrastructurereportcard.org/
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and education, In 2014, local governments invested over $1135 billion in water and sewer
infrastructure,” representing over 95 percent of all water and wastewater infrastructure
investments.

Closing the infrastructure gap will provide a great economic benefit to our country and our
communities. A recent study by the Value of Water Campaign found that closing the water
infrastructure investment gap would result in over $220 billion in total annual economic activity
to the country and would generate and sustain approximately 1.3 million jobs over the 10 year
period.?

Hattiesburg: Affordability of Meeting Clean Water Act Requirements

Background: Water Infrastructure Challenges

The City of Hattiesburg was incorporated in 1884 with a population of 400 people. As a center of
the lumber and railroad industries, we derived the nickname “The Hub City.” In the 1950’s and
1960’s, with a growing economy, the city saw a large increase in population and industry.
Companies like Hercules, which produced rosins, paper chemicals and agricultural insecticides,
were at their productive peak. During the company’s heyday, the plant was one of the city’s
biggest employers with over 1,400 workers. The housing market was quickly expanding, and as

a result, public infrastructure was extended to meet the growing demands. Today, we are a city
of approximately 48,000 residents, but on an average business day, we provide services for an
estimated 120,000 people.

Positioned at the fork of the Leaf and Bouie Rivers and located within two different watersheds,
the City of Hattiesburg is facing a number of water infrastructure and water quality challenges
that must be addressed to ensure that our citizens have safe drinking water and a safe
environment. This includes addressing sanitary sewer overflows, upgrading our wastewater
treatment facility and modernizing our drinking water system, which I discuss below.

First, the City of Hattiesburg operates more than 300 miles of public sewers that convey about 13
million gallons per day of flow from residences and businesses to the city’s two wastewater
treatment plants. In evaluating the condition of the system, it is estimated that the construction
projects to upgrade the wastewater collection system and reduce sanitary sewer overflows will
cost in excess of $46 million. Moreover, adopting a Capacity, Management, Operation and
Maintenance program could cost an additional $1 million per year. The city has begun
implementation of some of these programs such as development of a Sanitary Sewer Mapping
Program, Sewer Overflow Reporting Program, Fats, Oil and Grease Program, Gravity Sewer
Inspection Program and Flow Monitoring Program, but we are likely facing a consent decree on
our sanitary sewer overflow issues, which will come with additional costs.

2U.S. Census Bureau, 2014 Annual Surveys of State and Local Government Finances, available at:
http://www.census.gov/govs/local/
3 Value of Water Campaign, Economic Benefits of Investing in Water Infrastructure, available at:

http://thevalueofwater.org/sites/default/files/Economic%20Impact%200f%20Investing%20in%20Water%
20Infrastructure VOW_FINAL pages.pdf
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Second, large-scale improvements are also needed at our waste collection and treatment system.
The City of Hattiesburg is currently in a 3" amended agreed order with EPA and the Mississippi
Department of Environmental Quality to ensure compliance with wastewater permits at the
treatment facility known as the South Lagoon. The South Lagoon facility is a 400 acre, aerated
lagoon facility that has been in operation since 1963. Initially, the agreed order required the city
to construct an alternative treatment system. Thus far, the South Lagoon has been able to meet or
exceed the required permit limits of the latest National Pollutant Discharge Elimination System
(NPDES) permit. However, future tightening of these permit limits will make the South Lagoon
system obsolete and will require the construction of a new treatment facility, which could cost
taxpayers over $150 million.

The city is currently in negotiations to adopt a new project schedule which would extend the
deadline for having a new wastewater treatment system. A new project schedule would provide
our city and our residents more time to plan and save for the expenditures that will eventually be
needed to address Hattiesburg’s long-term wastewater treatment needs.

Finally, as with our wastewater collection system, a majority of the city’s water treatment and
distribution system is aging. The water treatment plants, which supply the city’s drinking water,
are in need of modernization. These upgrades are under design and are estimated to cost over $9
million. Additionally, the city has approximately 28 miles of undersized (less than 4 inches in
diameter) water mains; water mains that require a fire hydrant must have a diameter of at least 6
inches. Moreover, the city has 25 miles of water mains that are constructed of asbestos cement
piping that was part of a rural utility that was annexed by the City of Hattiesburg in the 1990s.
The estimated cost for these water main replacements is approximately $50 million.

Affordability

In the past 5 years, the city has spent over $40 million in bond funds to improve the wastewater
collection system and water treatment and distribution system to meet our requirements under
the Clean Water Act and Safe Drinking Water Act. We are projected to spend an additional
approximately $30 million in the coming 5 years, but this will still not be enough to meet all of
our needs and requirements. Additionally, over the past 10 years, the city implemented a series
of rate increases, the highest of which was a 20 percent increase last year. This raised the average
bill from $43 to $51 per month, with future rate increases on the horizon. With approximately 37
percent of the citizens of Hattiesburg living at or below the poverty level, these dramatic
increases in rates are unaffordable to over one-third of our residents. Without alternate funding
sources and additional flexibility, these regulatory requirements combined with the deterioration
of our system will require our citizens to bear additional financial burdens.

Hattiesburg is committed to investing in our water resources where the science, impacts, and
benefits justify. We struggle, however, with the reality that each federal regulatory program and
federal mandate is assessed on communities independent from other program requirements.
These costs are all paid by the same people, our taxpayers, and it is an unfair burden.

Fortunately, we’ve recently been able to provide our citizens with some relief. Part of the large
rate increase was to fund the purchase of land and the construction of a new land application
wastewater treatment system. Last month a decision was made to abandon the land application
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concept, therefore anticipated construction costs of a new system and the associated rate
increases have been delayed, for now.

It is important to note that the capacity of city government to respond to federal demands is
limited. Cities in Mississippi must seek legislative approval to reap the benefits of local option
sales taxes, local motor vehicles fees, and public-private partnerships to help pay for its
infrastructure needs. Most cities have access to only one or two streams of revenue. Moreover,
states or voters in many areas have imposed caps on the revenues cities are able to raise, often by
limiting increases in the property tax. NLC’s annual City Fiscal Conditions* survey research
shows that city government revenues have not fully recovered from the Great Recession. The
recovery of city finances has been protracted—10 years out, general fund revenues are still
below pre-Recession levels. Cities have responded by making tough decisions to reduce services
and lay off employees. As of this month, local government payrolls are still 58,600 jobs below
their pre-Recession high.

Green Infrastructure as a Solution

Last October, Hattiesburg was announced as one of five cities in the nation selected for a green
infrastructure pilot program though EPA. With technical assistance from EPA, we will develop a
long-term stormwater plan to improve water quality as we revitalize a portion of our city known
as Midtown. Little Gordon’s Creek cuts through the center of Midtown and is a tributary to
Gordon Creek, which discharges to the Leaf River that is impaired due to fecal coliform and
nutrient pollution. This plan will extend the life of our infrastructure, save the city and taxpayers
money, and will hopefully serve as an economic development tool in attracting businesses. The
City of Hattiesburg is proud be one of the cities selected for this pilot program and to serve as a
model for other cities developing an integrated stormwater plan.

With the pilot program announcement, EPA released a draft guide, Community Solutions for
Stormwater Management: A Guide for Voluntary Long-Term Planning. The document describes
“how to develop a comprehensive long-term community stormwater plan that integrates
stormwater management with communities’ broader plans for economic development,
infrastructure investment and environmental compliance. Through this approach, communities
can prioritize actions related to stormwater management as part of capital improvement plans,
integrated plans, master plans or other planning efforts.”

Mr. Chairman, this is exactly what cities and local governments have been seeking under the
Integrated Planning Framework and the Financial Capability Framework that we developed with
EPA several years ago—the ability to work with our state and EPA to prioritize investment in
wet weather overflows and flooding collectively, rather than individually; the ability to
comprehensively deal with wastewater and stormwater investments as well as unfunded
mandates; the ability to address complex problems through innovative solutions.

Overview: Integrated Planning and Financial Capability

* National League of Cities, “City Fiscal Conditions 2016,” October 16, 2016. Available at:
http://www.nlc.org/resource/city-fiscal-conditions-2016
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The Integrated Planning Framework provides communities with the ability to develop
compliance schedules and prioritize funding for the projects that have the greatest positive
impact on water quality to meet the goals of the CWA at a given time. By using an integrated
approach, a community can produce a viable plan that selects from among several options to
afford the greatest environmental benefit and address regulatory requirements, while reducing
their financial impacts.

The Integrated Planning Framework makes a long-term plan of integrated stormwater and
wastewater projects aimed at meeting the numerous CWA requirements more feasible. By
allowing cities to prioritize all projects by first funding those that will provide the greatest
overall benefit, we will be able to stretch our limited financial capacity.

Recognizing that a local government’s integrated plan is intrinsically tied to its rate-payer base,
local governments entered into an affordability dialogue with EPA. The dialogue stemmed from
the growing concern that costly water and wastewater mandates were dramatically impacting
low- and fixed-income residents. The consensus of local officials is that the current reliance on
two percent of median household income for wastewater and combined sewer overflows controls
is a misleading indicator of a community’s ability to pay, and often places a particularly high
burden on residents at the lower end of the economic scale. .

The Financial Capability Framework allows consideration of additional information that may be
relevant in negotiating schedules for permits or consent decrees. This includes residential
indicators such as income distribution, poverty rates and trends, and sewer and water usage, as
well as community indicators, such as population trends, unemployment data, and dedicated
revenue streams or limitations.

However, the Financial Capability Framework maintains reliance on EPA’s “Combined Sewer
Overflows—Guidance for Financial Capability Assessment and Schedule Development™ (EPA
832-B-97-004), dated February 1997, and two percent of median household income as the
threshold for determining the affordability of rate or tax increases required to meet a regulatory
requirement. This figure, however, often does not provide an accurate indicator of what all
citizens across the economic spectrum of a community can afford.

Therefore, we recommend that the guidance be revised to eliminate reliance on median
household income as the critical metric for determining investment level consistent with the
Agency’s 2014 Financial Capability Framework.

Flexibility through Permits

A flexible approach to integrated planning will allow communities to prioritize among all the
needs and financial commitments of the community. EPA and the states can and should allow
flexibility through the use of permits with regard to time, implementing best management
practices, and coordinating and prioritizing projects between different regulatory programs.

With regard to permits, implementation of the integrated planning framework can most
efficiently and effectively be achieved through the permiiting process, rather than through the
use of consent decrees. The states have the authority to implement long-term compliance
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schedules through the NPDES permit program, and therefore judicial consent decrees and EPA
administrative orders are unnecessary. We reiterate this concern because the integrated planning
framework leaves the door open to consent decrees as a means of implementation.

We recommend and request the ability to extend permit cycles to longer timeframes to align with
realistic and achievable goals of water quality improvements, which would allow longer term
and lower rate impact to fund regulatory improvements. Expanding permit cycles would give
cities time to make the right decisions, time to implement solutions, time to see the results, and if
necessary, time to adjust implementation if we are not seeing the results we desire or if there is a
better way of reaching our goal. And as cities’ fiscal recovery continues to lag, we need time to
restore our local economies. Explicit provisions within the integrated planning framework that
allow for more time to implement related regulatory projects under several separate but
potentially related permits would also provide needed flexibility.

Related to this is the time and flexibility to implement best management practices, which may
require a longer planning and implementation horizon, but may ultimately be more robust,
effective, sustainable and affordable for our residents. For example, we know today that one of
the most effective and recommended means for preventing stormwater pollution from entering
our waterbodies is to construct and retrofit traditional “curb and gutter” with local drainage
swales that can both filter water and reduce flooding. Yet, most of the entire country spent the
last 50 years installing curb and gutter systems. It will take decades for communities to plan and
install this more effective control in coordination with other street improvements. This kind of
flexibility in allowing communities the time to study, plan, fund, and implement the best
solutions, including structural and non-structural solutions, for the environment and water quality
is essential to effective implementation and success of the Integrated Planning Framework.
Additionally, we encourage EPA to proactively publish and share integrated planning best
management practices from across the country with all communities who are or are interested in
pursuing an integrated planning approach.

Moving Forward — Improving the Frameworks

To help achieve the goals of the Integrated Planning Framework, we ask you to codify the EPA
framework, including calling for a reassessment of the 1997 Financial Capability Guidance, as
an affordable, flexible program that all communities, both large and small and urban and rural,
have an equal opportunity to take advantage of and be successful in implementing. Additionally,
to be effective, there must be consistency, guidance, and assistance from the various EPA
regions for all communities pursing this opportunity.

We are pleased that members in both the House and the Senate have introduced legislation to this
end. The Water Quality Improvement Act (H.R. 465), sponsored by Representatives Bob Gibbs
(R-OH) and Steve Chabot (R-OH) and the Water Infrastructure Flexibility Act (S. 692, HR.
1971, H.R. 2355), sponsored by Senators Deb Fischer (R-NE), Sherrod Brown (D-OH) and
Benjamin Cardin (D-MD), and Representatives Lloyd Smucker (R-PA), Bob Latta (R-OH) ,
David Joyce (R-OH), Grace Napolitano (D-CA), Cheri Bustos (D-IL), and Marcia Fudge (D-
OH) would address one of the biggest missed opportunities of the Integrated Planning
Framework—that few communities nationwide have developed, approved and implemented an
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integrated plan. NLC thanks each of you for your leadership on this issue. We support these bills
and urge Congress to quickly approve them.

While all of these bills are steps in the right direction, there are certain provisions that we believe
give cities greater confidence and assurances as they move forward with an integrated plan.
Specifically, we urge Congress to support provisions that stipulate that the effluent limitations
within a compliance schedule in an integrated permit must be technically feasible and
economically affordable. We also urge you to include a provision that will clearly define the
threshold at which financial impacts on ratepayers trigger a consideration of flexibility to address
those impacts. We believe these provisions are essential to ensuring that the limited financial
resources of our citizens and our cities are put to the best possible use. Without these provisions,
there is less specificity for EPA and less certainty for communities that they will not continue to
be burdened by federal requirements that might be technological feasible, but economically
unaffordable. .

Water rate and tax increases placed upon our residents to fund regulatory mandates should be
reasonably affordable, and affordability within a community should be assessed based on
impacts to the lowest economic level. Regulatory programs and permits with financial
implications should only be imposed after taking into account a community’s potential or
existing financial needs and commitments. In our view, increasing fees to accommodate
regulatory requirements that do not provide the overall benefits desired are difficult to justify to
financially strapped residents; that is precisely when government loses credibility.

Finally, with regard to regulatory program coordination, we believe the Integrated Planning
Framework administration should include pending drinking water treatment requirements under
the Safe Drinking Water Act, in addition to sewer and stormwater treatment under the CWA.
Cities would benefit from a national policy framework that allows for a similar integrated and
coordinated approach.

Additional Challenges: Funding for Water Infrastructure

Addressing the policy challenges is just one part of the equation to addressing our nation’s
water-related challenges. Addressing our water quality needs is important, and while substantial
in its own right, it is merely part of a myriad of funding priorities that all communities are
struggling to meet. The lack of quality water infrastructure threatens local and regional
economies, the environment, and public health and safety. Like other communities, much of
Hattiesburg’s water infrastructure is beyond its expected design life and is in need of substantial
funding to address our existing system needs. Therefore, as the Administration and Congress
work to develop an infrastructure proposal, we call on you to support existing mechanisms for
financing water infrastructure projects, as well as direct funding to local governments.

Within the context of an infrastructure proposal, we ask the Administration and Congress to
support the following local government principles:
s America’s cities are paying their fair share: over two-thirds of all public infrastructure
projects in the United States are locally financed by municipal bonds.
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While the demands on America’s infrastructure grow each year, federal funding has
fallen to historically low levels, placing the economic and physical well-being of our
cities and towns in jeopardy.

City leaders are best positioned to identify where infrastructure needs are greatest,
and should be given a stronger voice in how limited federal dollars are spent.

Specifically, we ask Congress to support an infrastructure package that:

*» & o @

Protects the tax exemption for municipal bonds;

Includes direct funding for local governments and uses existing mechanisms and
programs for funding and financing;

Includes transportation, water and broadband;

Is forward looking and makes investments that are built for the 21* century;

Is accessible for small and large cities; and

Includes workforce development.

Finally, specifically as it relates to water infrastructure, NLC calls on Congress to pass
legislation that will:

Reauthorize and provide federal funding for water infrastructure improvements
through the Clean Water and Drinking Water State Revolving Loan Fund (SRF)
programs;

Provide full appropriation to the Water Infrastructure Finance and Innovation Act
(WIFIA) and permanently establish the program beyond a pilot program;
Remove the federal volume cap on tax-exempt bonds for water and wastewater
infrastructure projects;

Establish a comprehensive and flexible integrated planning and permitting process for
local water, wastewater and stormwater management; and

Clarify that rebates provided by local water utilities to homeowners for water
conservation and water efficiency are not subject to a federal income tax.

1 want to thank Transportation and Infrastructure Ranking Member Peter DeFazio (D-OR) and
Water Resources and Environment Subcommittee Ranking Member Grace Napolitano for
introducing the Water Quality Protection and Job Creation Act, which addresses the aging water
infrastructure in communities nationwide and helps communities make investments in projects
that support our nation’s clean water. We are please to support this bill that would reauthorize
and increase the authorization level for the Clean Water State Revolving Loan Fund to $20
billion over five years. Additionally, we support provisions that authorize appropriations for
sewer overflow control grants for municipalities to aid in pollution control and help protect our
nation’s water resources

In closing, on behalf of the National League of Cities and the City of Hattiesburg, I thank you for
the opportunity to submit this testimony on a most timely issue. I look forward to your questions.



74

QUESTION FOR THE RECORD

THE HONORABLE GRACE F. NAPOLITANO, RANKING MEMBER
SUBCOMMITTEE ON WATER RESOURCES AND ENVIRONMENT
HEARING ON IMPROVING WATER QUALITY THROUGH INTEGRATED PLANNING

MAY 18, 2017

As we look at ways to modernize our clean water priorities, T would like your thoughts on
extending Clean Water Act NPDES permit terms from five years to ten years (or beyond).

In my opinion, many wastewater infrastructure projects require up to 10 years or more of
planning, design and construction. Many local agencies find that they must reapply for a
permit while still in the process of constructing the upgrades necessary to comply with their
prior permit, and even before a project is operational. Also, a project's lifecycle can be 30, 40
or even 50 years. Local agencies contend that a five year maximum permit term creates
unnecessary permit backlogs and focuses scarce resources on permit renewals rather than
today’s most pressing water quality problems. Local agencies further contend that longer
permit terms would align permitting practices with modem realities and also facilitate
watershed-based approaches for stormwater quality improvements, such as are being used in
my district.

o Do you believe the economic and water quality benefits of providing longer terms
for NPDES permits is an issue that this committee should consider?

THE HONORABLE JOHNNY L. DuPREE, MAYOR, CITY OF HATTIESBURG, MISSISSIPPI

Yes, we recommend and request the ability to extend permit cycles to longer timeframes to align with
realistic and achievable goals of water quality improvements, which would allow longer term and lower
rate impact to fund regulatory improvements. Expanding permit cycles would give cities time to make
the right decisions, time to implement solutions, time to see the results, and if necessary, time to adjust
implementation if we are not seeing the results we desire or if there is a better way of reaching our goal.
This additional flexibility would benefit cities’ integrated planning efforts to prioritize and sequence
projects over longer time periods.



75

NATIONAL T,
ASSOCIATION MCO
# COUNTIES ;

WRITTEN STATEMENT FOR THE RECORD

THE HONORABLE TODD PORTUNE
COMMISSIONER, HAMILTON COUNTY, OHIO

ON BEHALF OF THE NATIONAL ASSOCIATION OF COUNTIES

BUILDING A 2157 CENTURY lNFRASTRUCTURE FOR AMERICA: IMPROVING WATER QUALITY
THROUGH INTEGRATED PLANNING

BEFORE THE SUBCOMMITTEE ON WATER RESOURCES AND ENVIRONMENT
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE
UNITED STATES HOUSE OF REPRESENTATIVES

MAY 18, 2017
WASHINGTON, D.C.



76

Thank you Chairman Graves, Ranking Member Napolitano and members of the subcommittee, for the
opportunity to testify on “Building a 21 Century Infrastructure for America: Improving Water Quality
through integrated Planning.”

My name is Todd Portune and | am an elected county commissioner from Hamilton County, Ohio
where § currently serve as Chairman of the Hamilton County Board of Commissioners. Today | am
representing the National Association of Counties (NACo).

About NACo

Founded in 1935, NACo is the only national organization that represents county governments in the
United States, bringing together county officials to advocate with a collective voice on national policy,
exchange ideas and build new leadership skills, pursue transformational county solutions, enrich the
public’s understanding of county government and exercise exemplary leadership in public service.

About America’s Counties

Counties are highly diverse, not only in my state of Ohio, but across the nation, and vary immensely in
natural resources, social and political systems, cultural, economic and structural circumstances, and
public health and environmental responsibilities. Counties range in area from 26 square miles
{Arlington County, Virginia) to 87,860 square miles {North Stope Borough, Alaska). The population of
counties varies from Loving County, Texas, with just under 100 residents, to Los Angeles County,
California, which is home to nearly ten million people. Of the nation’s 3,069 counties, approximately
70 percent are considered “rural,” with populations less than 50,000, and 50 percent of these have
populations below 25,000. At the same time, there are more than 120 major urban counties, which
collectively provide essential services to more than 130 million people each day.

County governments exist to deliver public services at the local level, with accountability to our
constituents and communities as well as to state and federal authorities. In fulfilling this mission,
counties are not only subject to state and federal regulations, but also help to implement them at the
local level. Although county responsibilities differ widely between states, most states give their
counties significant authorities. These authorities include construction and maintenance of roads,
bridges and other infrastructure, assessment of property taxes, record keeping, running elections and
overseeing jails, court systems and public hospitals. Counties are also responsible for child welfare,
consumer protection, economic development, employment/training, land use planning and zoning,
and environmental protection.

National Association of Counties | 2
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In the arena of the Clean Water Act {CWA), counties play a key role as co-regulators and regulated
entities in protecting the environment and providing public water services for our residents and
businesses. As regulators, counties are often responsible for controlling water pollution at the local
level. We may enact rules on illicit discharges, remove septic tanks and adopt setbacks for land use
plans, and may be responsible for water recharge areas, green infrastructure, water conservation
programs and pesticide use for mosquito abatement. We also provide extensive outreach and
education to residents and businesses on protecting water quality and reducing water poflution.

Additionally, counties own and maintain vast amounts of public infrastructure, including 45 percent
of America’s road miles, nearly 40 percent of bridges, drinking water utilities, wastewater treatment
plants and stormwater infrastructure, all of which are subject to federal water CWA rules.

About Hamiiton County, Chio

While Hamilton County is considered “urban” with a population close to 808,000 residents, we have a
diverse mix of urban and suburban communities, The county lies in southwestern Ohio and
encompasses 413 square miles. The county seat is Cincinnati, the third largest city in Ohio. Qur
primary job market is comprised of professional and business services, manufacturing, finance,
management, higher education systems, health care and small businesses. In fact, Hamilton County is
the home of such well-known companies as Procter & Gamble, Kroger, and Macy's.

Most of Hamilton County is served by the Metropolitan Sewer District of Greater Cincinnati (MSDGC),
which is a County Sewer District formed under the Ohio Revised Code in the 1920’s. Almost 300,000
households rely on MSDGC and its footprint includes all of the older, core areas of the community.

Since 2006, the county and MSDGC have been the lead defendant under a consent decree for CWA
noncompliance. The litigation was filed by the U.S. Environmental Protection Agency (EPA), the Ohio
Environmental Protection Agency and the Ohio River Valley Water Sanitation Commissioner
{ORSANCO), a multi-state entity formed by Congress to oversee the Ohio River. A consent decree is a
legal term used to depict a settlement sanctioned by orders of the court.

Under the 2006 signed consent decree, in addition to existing operation, system repair and
infrastructure maintenance costs, the county and its taxpayers are required to invest over three
billion dollars in extra projects and upgrades. As of January 2019, the county will have spent over one
billion dollars to meet these goals, with two billion more to go.

National Association of Counties | 3
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Counties of ail sizes can benefit from integrated planning

The topic of this hearing is of great importance to local governments that are co-regulators under
federal Clean Water Act (CWA) regulations.

Over the past several decades, we have seen the convergence of a “perfect storm” upon our local
governments and citizens. This includes the rising expenses associated with CWA wastewater-related
wet weather consent degrees and tighter stormwater requirements and the limited capability of our
counties and residents to absorb these additional outlays.

In some counties, the cost of mandated CWA obligations have ranged from hundreds of millions to
billions of dollars per county. Since many wastewater and stormwater systems are partially (or
wholly) funded through user fees, this leads to huge rate increases for our residents.

Recognizing these challenges, in 2012, the EPA released its “Integrated Municipal Stormwater and
Wastewater Planning Approach Framework” {Framework} as a supplemental to its 2011
memorandum on “Achieving Water Quality Through Stormwater and Wastewater Plans.” The

Framework was intended to drive reforms both within the EPA regions and local communities to
holistically address the high cost of water infrastructure. Essentially, integrated planning offers local
governments an opportunity to meet a multitude of federal clean water requirements by bundling
and prioritizing their water quality mandates. However, numerous challenges remain to the
Framework’s nationwide adoption.

Today, | would like to focus my remarks on three key points:

e Integrated planning can help counties address the growing list of Clean Water Act needs.

o Integrated planning offers a path for counties to meet the growing universe of CWA
regulations in an environmentally-sensitive, streamliined and cost-effective manner.

¢ Congress can play a role in protecting water quality and ensuring water affordability by
passing legisiation in Congress to support integrated planning.

Integrated planning can help counties address the growing list of Clean Water Act needs,

First, the number of complex federal requirements and unfunded mandates on counties, both
within and outside the CWA Act, has risen sharply.

Federal agencies have been issuing an increasing number of regulations in recent years. This growing
number of regulations comes at a time when counties—regardless of size—are experiencing
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significant fiscal constraints and our capacity to fund compliance activities is often limited.
Furthermore, according to NACo’s County Economies report released this past February, only one in
four of the nation’s 3,069 counties have fully recovered to pre-recession economic conditions.

Even if the economic picture was improved for counties, states put significant restrictions on our
ability to generate local revenue. In fact, more than 40 states limit counties’ ability to collect sales
and/or property tax. Some states also limit counties’ ability to levy taxes for environmental mandates
such as fees on solid waste, water and/or sewer services.

An example of this hails from California. In 1996, voters in the state passed Proposition 218, the
“Right to Vote on Taxes Act,” which requires prior voter approval for any new tax changes at the
county or city level. This change was significant for local governments who used the local tax base to
pay for citizen-requested programs and services and state and federal requirements, Proposition 218
is especially relevant to California counties, as they face some of the strictest state and federal
stormwater requirements in the nation.

San Diego County is an urban county of 3.3 million residents and over 4,526 square miles in southern
California, Over the past 25 years, although the county has made substantial investments in its
stormwater management program, it has become increasingly difficult to fund. Within the county’s
existing National Pollutant Discharge Elimination System {NPDES) stormwater permit, the county is
required to address several Total Maximum Daily Load {TMDL) water pollution numeric limits. For
one TMDL on bacteria, it is estimated that this requirement alone will cost the county close to $567
million over the 20-year compliance schedule.

This puts the county in a difficult position. Under Proposition 218, the county needs voter approval to
raise the funds to comply with the 2011 TMDL requirement on bacteria. If the voters vote down an
increase, the county will either have to make cuts to other key non-environmental county programs
or face stiff CWA penalties from state and federal regulators.

Second, in the past several decades, the federal government has been using litigation-driven
consent decrees and administrative actions to drive tighter local CWA requirements for combined
sewer overflow {CSO) and sanitary sewer overflow {SSO) at wastewater treatment plants. Since the
1990’s, EPA and the U.S. Department of Justice (DOJ) have levied high civil penalties on these
counties and cities out of compliance.
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There are at least 781 sewer districts from across the county that are under consent decree, in
litigation or under threat of litigation for CWA compliance issues. The litigation and/or the cost of
implementing a consent decree is extremely expensive and ratepayers are often forced to shoulder
the cost, as there are no federal funds {other than a limited amount for loans from the CWA State
Revolving Fund program) to assist sewer districts to achieve compliance.

Miami-Dade County, located in the southeastern-most tip of Florida, has a population of
approximately 2.6 million and encompasses 2,431 miles. Since the mid-1990's the county has been
operating under a CWA consent decree, last revised in 2013, for stormwater and wastewater
compliance issues. Under the settlement, the county must upgrade three regional wastewater
treatment plants and its sewer collection system, at an estimated cost of $1.6 billion. Additionally,
the county paid a civil CWA penalty of $978,000 ($511,800 to the United States and $466,200 to the
State of Florida) for previous CWA violations.

While most wastewater treatment plants process stormwater through their primary treatment plant
before it is released, for CSO and SSO, the system is designed to “overflow” the increased “wet
weather” runoff around the primary treatment plant to a secondary, less stringent treatment system.
In recent years, the EPA has attempted to ban CSO and SSO activities. By EPA’s own calculation, this
would cost over $150 billion nationwide to implement. The cost would be borne by units of local
government running the wastewater facilities, which may or may not be able to pass this cost onto
residents in the community.

That is why CWA regulations cannot be caiculated in isolation from the other responsibilities and -
requirements that the federal government places on counties.

Third, our nation’s water infrastructure is aging rapidly and replacement needs are fast outpacing
available funds. Local governments fund the majority of all water and wastewater investments but
many of our drinking and wastewater treatment facilities, including plants, pumps and pipes, have far
exceeded their life cycle. Some of these systems were built over 75-100 years ago, and with limited
funding, local governments have been unable to undertake needed upgrades.

in Hamilton County, we have approximately 3,000 miles of sanitary and storm sewer lines. While the
suburban parts of MSDGC largely have newer piping systems, the urban core has an older network of
pipes. Parts of this system are very old and are vulnerable to collapse. Additionally, we are now
experiencing significant and unexpected damages from major isolated and sudden storm events,
which have overwheimed the system, caused significant damage and added to the MSDGC operating
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costs. In the past several years, we have averaged about $50 million a year on maintenance and

repairs alone.

Finally, increased costs from federal mandates, consent decrees and aging infrastructure are
adversely impacting our distressed communities. Over the past ten years alone, over $40 billion in
mandated CWA wastewater and stormwater upgrades were required for communities farge and
small nationwide. Many of these communities are located in regions that continue to face the worst
economic downturn in decades. Since many wastewater and stormwater systems are partially {or
wholly) funded through user fees, this leads to a huge rate increase for our residents.

This is further complicated since many user-rate based systems are in higher density areas, which
tend to have a large population of disadvantaged individuals. The cost per capita to replace and
upgrade aging water systems bears an even larger burden on residents in these distressed
communities, which can impact cost share options and take up a significant portion of a community’s
budget.

Hamilton County, especially in its urban core that includes the City of Cincinnati, is a distressed
community. Countywide, a little over ten percent of our county households earn less than $10,000.
Within Cincinnati city limits, over 17 percent make less than $25,000 a year. In the past 15 years, the
poverty rate in Hamilton County has grown from 11.8 percent to 18.3 percent; the poverty rate in the
City of Cincinnati, meanwhile, grew from 21.9 percent t030.5 percent.

These disadvantaged families will be impacted the most by increased sewer rate fees and they will
end up paying unaffordable, punitive sewer rates if the current rates of spending continue. Given the
increasingly poor state of my county and many other urban counties, the financial impact of the
combined CWA burdens on our citizens is being placed disproportionately on low-income individuals.

And, to the extent programs are created to lighten the burden on those under the poverty line, even
higher burdens are then shifted onto the working poor and the middie class.

Let me stress that the combined weight of the consent decree, annual operations, management and
other obligations are crushing to our citizens. Here are some key facts just on my county:

e Of MSDGC’s annual wastewater budget of $439 million, over $119 million — or 27 percent — is
now spent on debt to finance work, and that amount is projected to soar to close to $400
million per year if current spending rates continue;

National Association of Counties | 7



82

e From 2003-2014, MSDGC's average wastewater user fee bill increased almost nine percent;

e The average quarterly MSDGC bill per household was $211 in 2015, but due to our CWA
consent decree and other costs, the guarterly invoice is estimated to soar to $687 by 2037
unless something is done to protect ratepayers;

e The average annual MSDGC bill is about $800 — while the average annual property tax
assessment on a $100,000 home is just under $400; and

e According to the 2016 Hamilton County Affordability Task Force report, over 16,560 MSDGC
accounts are in delinquency status.

My county is not an isolated case. Communities like mine have been dealing with the fallout
associated with a combination of high employment, housing foreclosures, declining water and sewer
uses and increased mandates under CWA consent decrees.

integrated planning offers a path for counties to meet the growing universe of CWA regulations in
an environmentally-sensitive, streamlined and cost-effective manner.

Integrated planning is an idea that has been around for a while. Many states are already utilizing and
encouraging the use of integrated planning. Contrary to EPA’s existing Framework, integrated
planning has not been widely used at the federal level. However, EPA’s Integrated Planning policy
offers several advantages over the traditional way of mandating CWA responsibilities.

First, while participation is voluntary in integrated planning, counties must opt-in, and the final
plan will be incorporated into existing NPDES stormwater permits, rather than enforcement orders,
administrative actions or consent decrees. This allows the federal, state and local governments to
work together to come up with a technically feasible plan.

A key part of integrated planning is that it will not exempt counties and other local governments from
federal CWA requirements. it does not preempt existing federal law; it just allows a community with
multiple CWA-related permits to have flexibility in those requirements.

Second, integrated planning will help counties prioritize water quality and infrastructure goals
based on the most pressing issues. Under the‘CWA, counties may be dealing with a multitude of
CWA mandates ranging from wastewater treatment upgrades, aging infrastructure, CSOs, $50s,
NPDES, municipal separate storm sewer system (MS4) permit requirements and TMDL water quality
limits.
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Under an integrated plan, we would be allowed to prioritize those programs that give our community
the best bang for the buck, while protecting the environment and keeping water costs down.

For example, if a county has twenty pipes breaking a day at a cost of several thousand dollars each
and a CSO that only overflows every several years, what is the most immediate problem that needs to
be addressed? Keep in mind that without functioning pipes, the utility is unable to deliver water to
customers, which means less revenue to pay for the required upgrades. Under integrated planning,
counties, cities and utilities will work in partnership with federal and state governments to determine
those answers.

Third, integrated planning will help communities simplify competing requirements from separate
wastewater and stormwater programs.

To further compound the problem, wastewater and stormwater programs are often managed under
two separate CWA permitting frameworks and regulated differently from each other. At the county
level, this means that these permits are likely implemented by separate county departments that
may have competing priorities,

A case in point: Palm Beach County is an urban county of 1.4 million residents in southeastern Florida
that encompasses 2,383 square miles. While the county directly operates both wastewater and
stormwater infrastructure, these activities occur in different county departments and administrative
structures. For example, the Water Utilities Department oversees the county’s four wastewater
treatment plants and participates in the governance of another wastewater plant jointly managed by
several local utilities and operated by the city of West Palm Beach. Wastewater activities are funded
through established wastewater user rates, which are tied to the U.S. Bureau of Labor Statistics
Consumer Price Index for Utilities.

But, on the stormwater side, Palm Beach County is one of 40 co-permittees to the CWA Phase 1 Paim
Beach County MS4 Permit, for which the Northern Palm Beach County Improvement District is the
lead permittee. A steering committee coordinates the joint implementable activities of the permit
and each co-permittee develops its own Stormwater Management Program (SWMP) as required
under CWA.

Funded through the county’s general fund, SWMP is overseen by the county’s Department of
Environmental Resource Management and implemented by the county’s Roads and Bridges division
in the Engineering Department. The departments oversee SWMP for projects and measures
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associated with structural controls, redevelopment sites, roadways, flood control, municipal waste
treatment, storage and disposal facilities, pesticide and fertilizer application, illicit discharges,
industrial and high risk facilities and construction site runoff.

Essentially, integrated planning gives counties the flexibility to merge their multiple CWA permits and
requirements into one plan, which helps counties meet their CWA obligations, save money and

prioritize local water projects.

Fourth, integrated planning provides more flexibility for counties to try new, innovative
approaches, such as green infrastructure, while improving water quality and saving their citizens
money. Under current federal policies, local governments are given littie incentive to experiment and
try new ideas. If a project fails, we face federal and state penalties, which disincentivizes counties
from taking these risks.

While much of the discussion on integrated planning has focused on CSOs and $50s, other counties
have been assessing how to use integrated planning for other CWA-related issues. For example,
Miami-Dade County, Florida is evaluating whether they can capture and store surplus water from
their wet season. Additionally, the county is trying to find viable uses for reclaimed wastewater to
meet other water needs.

Under integrated planning, counties will have more freedom to try new ideas, like natural green
infrastructure systems, without fear of federal and state agencies cracking down on them if their plan
is not successful. This autonomy will allow other communities to build upon ideas and ultimately save
money.

Congress can play a role in protecting water quality and ensuring water affordability by passing
legislation in Congress to support integrated planning.

While initially promising, in reality, EPA’s Integrated Planning Framework has not been used to the
extent that it could be, mainly because EPA regions have been reluctant to use the principles in the
field. This is counterproductive to our shared goal of clean water. In my experience, EPA regional
offices are relying on an outdated model that relies more on civil penalties rather than incentives.

To date, EPA has approved very few integrated plans. The consent decrees themselves are unrealistic
in their assessment of a community’s ability to pay to meet CWA requirements. Unless EPA is fully
committed - financially, legally and technically — the Framework will fall into oblivion. But, if used
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consistently and broadly across all EPA regions, the Framework can be a valuable instrument in the
toolbox to help local governments meet CWA water quality goals while keeping water rates
affordable for our citizens.

A number of bills have already been introduced in both the U.S. Senate and the U.S. House of
Representatives, including the “Water Quality improvement Act” (H.R. 465) and the “Water
infrastructure Flexibility Act” {S. 692, H.R. 1971 and H.R. 2355). We thank the sponsors of these bills
and we support your efforts to swiftly pass legislation that would codify EPA’s Integrated Planning
Framework to help local governments comply with the CWA in a more flexible and cost effective
manner. Through your efforts, we may yet be able to work collaboratively with the federal and state
governments to craft reasonable policies that accomplish environmental goals and provide affordable
water to our citizens.

As Congress moves forward with legislation, we would like to reiterate the importance of providing
greater detail on affordability and other related issues, which would be helpful to spur
implementation of EPA’s Framework:

Affordability concerns: Any legislation on integrated planning needs to provide greater detail on
affordability concerns. While EPA has developed tools to measure the ability of communities to pay
for additional CWA requirements, EPA relies heavily on its median household income (MHI) criteria to
determine affordability. Under MHI, EPA looks at the total one year utility cost for a residential
customer and the median household income for all customers to determine what is affordable.

For example, if the agency uses a two percent MHI for Hamilton County’s $49,000 average annual
household income, the base water rate would be set at $980 per year. This rate is not affordable for
our low-income populations, who would then be paying close to ten percent of their annual income

on yearly sewer costs.

We recommend that any legislation should instruct the EPA to review and revise their guidance on
affordability for CWA compliance measures to better gauge a community’s true financial capability to
pay for these CWA mandates. This would include efforts to eliminate the MH! as a primary tool to
gauge community affordability.

Flexibility to meet CWA goals: Counties must be allowed the flexibility to try new, innovative
approaches in meeting the objectives of the CWA to ensure the investments make sense and are
cost-affordable for our already stressed ratepayers.
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As part of Hamilton County’s consent decree, MSDGC was required to develop a $3.1 billion Wet
Weather Improvement Plan that requires large investments in “gray” infrastructure — deep tunnels
that store stormwater runoff to be treated during dry periods through our sewer treatment plants.
We believe that by using more innovative green infrastructure approaches to correct CSOs, SSOs, and
stormwater impacts during wet weather events, can provide significant savings to our ratepayers
over the long-term. Communities must be able to develop alternative wet weather management
approaches to lessen the financial impact, and have indeed found that they can achieve the same or
better water quality results at a lower cost using locally-driven solutions that combine watershed
approaches, green infrastructure, low impact development, gray-build infrastructure and other
innovative techniques to reduce wet weather impacts.

Consider the costs of all federal environmental requirements: While the Framework traditionally
focuses on wastewater and stormwater, we believe integrated planning should include cost
considerations all other federal environmental mandates that protect our citizens and the
environment.

Elimination of civil penalties: In the past several decades, EPA and DOJ have increasingly relied on
consent decrees to improve water quality in our communities. These consent decrees and associated
civil penalties are very expensive for both counties and the citizens they represent. We recommend
that Congress eliminate CWA civil penalties and instead focus on reinvesting those funds back into
integrated planning efforts within that community.

Extend NPDES permits or offer rolling permit cycles: Under integrated planning, rather than using a
consent decree, the agreements of the plan are incorporated into existing NPDES permits. However,
since NPDES permits only run for five years and integrated planning efforts extend well past five
years, we urge Congress to consider longer compliance schedules for NPDES permits and/or rolling
permit cycles.

Use demonstration projects: in communities currently facing expensive CWA mandates, in addition
to codifying EPA’s Framework, Congress should consider a small number of pilot projects to test and
modify the framework on the ground. This will ensure EPA is working with local communitiesin a
meaningful manner to encourage the use of innovative and flexible approaches in meeting
compliance obligations under the CWA. Priority should be given to communities that are hardest hit
by the cost and unaffordability of consent decree managed programs and the demonstration
program should include data collection to support green infrastructure CWA programs.
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Increased funding opportunities: While there is significant interest in integrated planning, our
counties note that the primary barrier is lack of funding. The EPA often has new regulatory
requirements and/or tighter permit obligations with little time available for implementation, let alone
for coordinating an integrated plan for complex water systems. NACo recommends that Congress

allocate funding to address these challenges.

In conclusion

Chairman Graves and Ranking Member Napolitano, counties are encouraged by your efforts to use
integrated planning to protect water quality. We stand really to help Congress in your efforts.

Thank you again for the opportunity to testify today on behalf of America’s 3,069 counties. | would
welcome the opportunity to address any questions.
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QUESTION FOR THE RECORD
The Honorable Grace Napolitano, Ranking Member
Subcommittee on Water Resources and Environment
Hearing on improving Water Quality through integrated Planning
May 18, 2017

Question for Commissioner Todd Portune, Commissioner, Hamiiton County, Ohio

As we look at ways to modernize our clean water priorities, | would like your thoughts
on extending Clean Water Act NPDES permit terms from five years to ten years {or
beyond).

in my opinion, many wastewater infrastructure projects require up to 10 years or
more of planning, design and construction. Many jocal agencies find that they must
reapply for a permit while still in the process of constructing the upgrades necessary
to comply with their prior permit, and even before a project is operational. Also, a
project’s lifecycle can be 30, 40 or even 50 years. Local agencies contend that a five
year maximum permit term creates unnecessary permit backiogs and focuses scarce
resources on permit renewals rather than today’s most pressing water quality
problems. Local agencies further contend that longer permit terms would afign
permitting practices with modern realities and also facilitate watershed-based
approaches for stor quality impr such as are being used in my
district.

Do you believe the economic and water quality benefits of providing longer terms for
NPDES permits is an issue that this committee should consider?

ANSWER: Ranking Member Napolitano, I concur with vour cbservations concerning the length of
permit terms under the Clean Water Act (CWAL In my county, we must plan expensive
CWA compliance construction projects several decades out. But, since National
Pollution Discharge Elimination System {(NPDES) permits are currently limited to five
vears, it Is difficult for us to plan ahead. NPDES permits can be time-consuming and
expensive to obtain, even for renewals, and there is always a good chance that the
issuing agency will change the terms of the permit. This, of course, makes it more
difficult to effectively plan longer-termed projects, the scope of which also may change
with new permit conditions, That is why counties believe that the U.S. Environmental
Protaction Agency and the states that administer the NPDES permit program should
have the ability to lengthen the term of NPDES permits from five to ten years or even
issue them on a rolling basis. This change would allow communities to better plan for
future CWA compliance projects while meeting the goals of the Act.
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Main Points

1. Communities are facing growing challenges to meeting federal Clean Water Act (CWA) water
quality compliance requirements, including wastewater and storm water management
obligations. Tools like integrated planning provide needed flexibility for communities and
regulators to address complex environmental problems together. Regulators at all levels should
support states, cities, and communities by encouraging the use of tools that provide the ability to
tackle the most pressing compliance issues first. Such prioritization ensures communities can
take into account the promotion of public health and the environment in their compliance
strategies.

2. Recommitting to and investing in our county’s infrastructure is currently a national, bipartisan
focus. States and the U.S, Environmental Protection Agency (U.S. EPA) are working to identify
how best to invest funds that may become available. Integrated Planning gives communities a
tool to understand their needs, assess capabilities, and plan strategicaily will help those
investments go further.

3. Integrated planning has been successfully piloted across the country. Despite successes and a
2012 U.S. EPA Integrated Municipal Storm Water and Wastewater Planning Approach
Framework document that encourages its use as a tool, integrated planning has yet to be fully
embraced. Uncertainty about consistent application has slowed its integration into planning
processes. U.S. EPA guidance and examples are a good start, but additional legislative clarity
would make integrated planning a more attractive and less risky option. Legislation formalizing
integrated planning within the CWA would eliminate the uncertainty for communities that wish
to consider it.
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Chairman Graves, Ranking Member Napolitano, and Members of the Subcommittee, good
morning. My name is Craig Butler, and T am Director of the Ohio Environmental Protection
Agency. I appreciate the opportunity to testify today as the Water Committee Chair and an
Executive Committee Member of the Environmental Council of the States (ECOS), a national,
nonpartisan organization whose members are the leaders of the state and territorial
environmental protection agencies across America. ECOS members include the leaders of your
states” environmental agencies, the Louisiana Department of Environmental Quality and the

California Environmental Protection Agency.

State agencies are at the front lines of environmental protection and are engaged daily with
communities to assist them with balancing competing financial and regulatory priorities.
Notably, communities large and small across the country are working hard to provide a wide
array of municipal services, including delivering clean, safe drinking water, and managing and
cleaning municipal wastewater and storm water, as required by federal, state, and local law and

regulation.

Historically, wastewater management requirements under the CWA have been approached in
silos, with communities directed or required to plan and expend resources on wastewater and
storm water obligations independently. It has been clear for a long time that this segmented
approach fails to consider how to strategically assess, and pace, the total compliance investment
a community is making on water and storm water — sometimes resulting in unrealistic
commitments and compromising other community health and environmental investment needs.

Looking at these costs cumulatively allows communities to determine their best collective path
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forward, with integrated consideration of household economic health, community borrowing

potential, and public health and environmental protection goals.

Communities Need the Ability to Prioritize to Maximize Constrained Resources. According
to a report by the Association of Metropolitan Water Agencies and the National Association of
Clean Water Agencies, “today, local taxpayers pay for 95 percent of water and sewer
infrastructure development, rehabilitation, and operating costs.”! This creates a large burden on
communities, as it often becomes cost-prohibitive to address all water infrastructure and
compliance needs simultaneously. As a testament to how communities continue to struggle to
meet their compliance obligations under the CWA, in addition to all other necessary municipal
services, let me share with you some Ohio data. In Ohio we have documented clean waste water
needs that exceed $14.5 billion over the next 20 years, including some communities that have
mutlti-billion dollar consent orders to correct their combined sewer overflows. In addition to the
big cities, we have communities ranging from medium to very small in size that have financial
obligations to fix staggering problems with failing wastewater infrastructure. Coinciding with
these increasing obligations, the proportion of household income dedicated to water and sewer
bills is growing at a rate that outpaces inflation as measured by the consumer price index. These
communities need help financially, and they need to have the ability to prioritize their problems

and address them with flexibility.

Attention to infrastructure funding needs is also apparent at the state and federal levels. ECOS
recently formed an infrastructure workgroup of state environmental commissioners to evaluate

administrative and legislative proposals pertaining to infrastructure. In late March, an ECOS

1 National Association of Clean Water Agencies and Association of Metropolitan Water Agencies. "The impacts of
Altering Tax-Exempt Municipal Bond Financing on Public Drinking Water & Wastewater Systems." 13 July 2013,
Web. <https://www.amwa.net/sites/default/files/ AMWA-NACWA MuniBondAnalysis July13.odf>.
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inventory found that the top 20 water and wastewater projects per state “ready to go” in 2017,
when combined, present a total infrastructure funding opportunity of over $14 billion.> Given
this great national need, ECOS supports integrated planning as an important implementation tool
to make the most of those investments, and help communities leverage available resources

strategically.

Given the pressure of limited funding at the national, state, and community levels, there isa
pressing need to develop and provide financial and planning tools to help> communities balance
their obligations and meet environmental and public health objectives with constrained
resources. ECOS Resolution 04-3: Small Community Challenges, “requests that U.S. EPA and
Congress work with states and local governments to develop innovative strategies to address
current and future small community drinking water and wastewater requirements.” Integrated

planning is one such strategy.

What is Integrated Planning? An integrated planning approach offers a voluntary opportunity
for a municipality to propose to meet multiple CWA requirements by identifying efficiencies
from separate wastewater and storm water programs and sequencing investments so the highest
priority projects come first. This approach can also lead to more sustainable and comprehensive
solutions, such as green infrastructure,’ that improve water quality and provide benefits to
enhance community vitality. The integrated planning approach is not about changing existing

regulatory or permitting standards or delaying necessary improvements. Rather, it is an option to

> “ECOS Inventory of States’ 2017 “Ready to Go” Water and Wastewater Projects.” The Environmental Council of
States. 22 Mar. 2017. <https://www ecos org/documents/ecos-inventory-of-states-2017-ready-to-go-water-angd-
wastewater-projects/>

*"Green Infrastructure.” U.S. Environmental Protection Agency, 10 May 2017, <https://www epa.gov/green-
infrastructure>,
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help municipalities meet their CWA obligations while optimizing their infrastructure investments

through the appropriate sequencing of work.*

States are Demonstrating the Desire for Integrated Planning Progress. Communities in Ohio
and others across the country are voluntarily working on integrated planning. We are even seeing
legislation at the state level, like in California where state legislators are working on a bill to
amend the Porter Cologne Water Quality Control Act, which authorizes the California State
Water Resources Control Board to implement federal and state water quality regulations, to
include U.S. EPA’s Guidance for Financial Assessment policy. This policy establishes a process
to determine a community’s capability to implement integrated water plans. This, among other

examples, is indicative of the clear need and growing interest in this tool.

Even with broad acceptance of the use of integrated planning among regulators and
communities, we have an opportunity to make it better and more accessible. The quickest and
best opportunity to do that is to clearly define in the CWA that integrated planning can be used
and is encouraged. While U.S, EPA has taken a good first step by developing a policy on
Integrated Planning (2012 U.S. EPA Integrated Municipal Storm Water and Wastewater
Planning Approach Framework), this policy is not consistently applied from state to state, or

among U.S. EPA Regions — nor does policy have the effect of law.

Embarking on an integrated planning process requires a meaningful investment of time and
energy for a community already balancing environmental and public health obligations. Nothing

can be more discouraging than uncertainty over whether the plan will be accepted by regulators

* "Integrated Planning for Municipal Stormwater and Wastewater.” U.5. Environmental Protection

Agency, 01 Nov. 2016. <https://www.epa.gov/npdes/integrated-planning-municipal-stormwater-and-

wastewater>,
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as an opening point for a dialogue. Clarity in the CWA and certainty of support from U.S. EPA
would lessen the risk for communities wanting to invest time and resources in the process. While
integrated planning has been an established tool, U.S. EPA has supported pilot projects and
offered a framework for community use in 2012, limiting uncertainty through additional
legislation would help communities more proactively bring integrated planning programs

forward.

To minimize the uncertainty to communities, but still allowing the integrated planning approach
to be used, Ohio prefers using a phased approach to addressing CWA requirements by utilizing
NPDES permits, rather than judicial consent decrees, to implement CWA projects. NPDES
permits, which are typically renewed every five years, can easily be modified to respond to
changed economic conditions or project priorities. In addition, the NPDES process encourages
collaboration rather than the conflict inherent in enforcement actions. Ohio has the lead on 72 of
its 89 CSO communities. Ninety percent of these have Long-Term Control Plans implemented
through NPDES permits, many of which embrace integrated planning to various degrees. The

other 17 communities have or are negotiating federal consent decrees.

Two excellent Ohio examples include first, Springfield, Ohio, where we used a phased approach
plan and implement critical wastewater upgrades through their NPDES permit. To avoid
enforcement and litigation delays, the compliance schedule was incorporated into the NPDES
permit where we jointly prioritized their projects to achieve a large amount of CSO reduction in

a short period of time, and they had options to re-evaluate the plan at a later date.

Columbus, Ohio, is another clear and important example of integrated planning because they

addressed CSO, SSO, and MS84 storm water needs in a phased approach, incorporated green

ECOS Testi on grat nning, May 18, 2017 Page 6of 8
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infrastructure and changed direction after the plan was approved. The changes were

implemented through a permit modification.

Providing Flexible Tools for Communities is Critical. ECOS has always been a strong
proponent of flexibility in state planning and implementation of delegated federal environmental
programs and initiatives, and this flexibility should be extended to communities as well. Needs
differ across communities and this is a tool for communities and regulators to approach complex
challenges holistically. In addition to relieving stress on communities through the timing
flexibility that integrated planning can provide, one of the great strengths of this tool for
communities is the option to have additional compliance flexibility through permits, rather than

being subject to consent decrees or other enforcement actions.

Collaborative Planning Minimizes Challenges. ECOS members attest to the importance of
federal and state collaboration to respond supportively to the challenges that communities face in
complying with the CWA. Regulators should work together to create opportunities for
communities to plan collaboratively. Integrated planning encourages both discussions at the
community level about effective solutions. Communities are often the best suited to assess these
needs and shape their own priorities, and integrated planning equips them to go through that
process. The process promotes conversations with U.S. EPA and regulators about challenges and
options for overcoming them, and such early conversations can prevent litigation costs as a

result.

States’ Role in Integrated Planning Legislation. While this testimony does not address
specific legislation on integrated planning, ECOS is happy to review any legislation and provide
input from states. ECOS appreciates that members of both the House and the Senate are bringing

this issue forward. | appreciate the work of my fellow Ohioans on this issue. Senator Portman is

ECOS Testimony on Integrated Planning, May 18, 2017 Page 7of 8
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a sponsor on Senator Fischer’s S. 692, the Water Infrastructure Flexibility Act, and
Representative Latta, is the cosponsor on the House version of that bill, H.R. 1971, introduced by
Representative Smucker. A third bill, H.R.465 Water Quality Improvement Act of 2017

introduced by Representative Gibbs, also addresses integrated planning.

It’s encouraging to see several Members of Congress looking at ways to make integrated
planning more accessible and certain for communities. While many are cautious of making any
amendments to the CWA, in this case a specific and focused amendment could add much needed
clarity to benefit communities. Greater specificity in legislation regarding integrated planning
will ultimately create more certainty, and encourage the use of this flexible and collaborative
tool. We look forward to continuing to work with the Subcommittee, and commenting on the

various bills as they proceed.

Conclusion. Mr. Chairman, Ms. Ranking Member, and Members of the Subcommittee, I thank
you for the opportunity to discuss state support for integrated planning on behalf of ECOS with

you today. I am happy to answer any questions.

ECOS Testimony on Integrated Planning, May 18, 2017 Page 8of 8
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The Honorable Grace F. Napolitano, Ranking Member, Subcommittee on Water Resources and
Environment:

As we look at ways to modernize our clean water priorities, I would like your thoughts on extending
Clean Water Act NPDES permit terms from five years to ten years (or beyond).

In my opinion, many wastewater infrastructure projects require up to 10 years or more of planning,
design and construction. Many local agencies find that they must reapply for a permit while still in the
process of constructing the upgrades necessary to comply with their prior permit, and even before a
project is operational. Also, a project’s lifecycle can be 30, 40, or even 50 years. Local agencies contend
that a five year maximum permit term creates unnecessary permit backlogs and focuses scarce resources
on permit renewals rather than today’s most pressing water quality problems. Local agencies further
contend that longer permit terms would align permitting practices with modern realities and also
facilitate watershed-based approaches for stormwater quality improvements, such as are being used in
my district.

Do you believe the economic and water quality benefits of providing longer terms for NPDES
permits is an issue that this committee should consider?

Craig Butler, Director, Ohio Envirommental Protection Agency:

Ohio does believe that the committee should consider providing longer terms for NPDES permits. States
and NPDES permit holders could enjoy this flexibility in an effort to manage scarce staff resources as
well as an incentive to those facilities in good compliance status.

In addition, Ohio recently obtained approval from U.S. Environmental Protection Agency and from the
Ohio General Assembly to offer Clean Water State Revolving Loan funds that take into account the
lifecycle of the proposed equipment by offering terms up to a maximum of 45 years. While this is not
directly related to the NPDES penmit question, it is an acknowledgment of the longevity of the facilities
that are constructed, the amount of time that is necessary to construct them.
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The American Public Works Association (APWA) is pleased to provide the following statement
to the House Transportation and Infrastructure Committee’s Subcommittee on Water Resources
and Environment hearing focused on integrated planning.

Integrated Planning and Permitting — A Needed Option for Local Governements

Good morning, and thank you, Chairman Graves and Ranking Member Napolitano for holding
this important hearing and inviting me to participate. My name is Bill Spearman and I am a water
resources engineer from Saluda, South Carolina, which is located in Congressman Jeff Duncan’s
District. 1 have over 40-years of experience in stormwater and watershed management. I also
currently serve on the Board of Directors for the American Public Works Association as the
Director-At-Large for Environmental Management. APWA is an organization dedicated to
providing public works infrastructure and services to millions of people in small, large, rural, and
urban communities across our country. Working in the public interest, APWA’s nearly 30,000
members plan, design, build, operate and maintain our nation’s vast infrastructure assets, which
are essential to our nation’s economy and quality of life we all enjoy. Incidentally, next week,
May 21-27, APWA will mark its 57 year of commemorating National Public Works Week.

APWA menbers, and the local governments and utilities they serve, understand that clean water
is important for the economic, social and environmental health of their communities. It is
necessary for all manner of human activities: agriculture, manufacturing, and simple subsistence.
As such, we must protect this vital resource for public health, and our quality of life. Water
supplies must meet our present needs while ensuring the ability of future generations to meet
their needs. Protecting the world's surface water and groundwater is essential. Sustainable usage
of water requires protection of all natural resources from activities detrimental to water quality.
While the Clean Water Act (CWA) has made tremendous progress improving water quality in
the United States, we continue to face many challenges caused by population growth,
urbanization, industrial and commercial activities, agricultural practices, and other aspects of
modern life.

However, these local communities also recognize that protecting water quality is only one of the
issues competing for their limited financial resources. These other issues include police and fire
protection, streets and roads, parks and public spaces, and many other local concerns and needs.
APWA and its members share the mission of protecting their water resources while meeting the
other needs of their citizens and providing the greatest value to their constituents. This includes

maintaining and adequately funding the beneficial uses of their water resources.
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Integrated Planning and Permitting

APWA, and its members, recognize the need for flexibility in the planning and permitting
process to address the differences in communities’ local water quality problems, goals, and
financial capabilities. One size does not fit everyone and there must be numerous tools for local
communities to use. Integrated planning and permitting should be one of those tools.

However, there are issues that must be addressed in the current integrated planning and
permitting processes and procedures to ensure that they include the flexibility needed by the
individual communities. The original integrated process was championed by local governments
and utilities primarily focused on alternative paths to address water quality issues associated with
wastewater discharges and combined sewer overflows, or C8O0s. In fact, many of the initial
listening sessions held by the Environmental Protection Agency (EPA) on integrated permitting
included no representation from entities that held only National Pollutant Discharge Elimination
Systems, NPDES, MS4 (municipal separate storm sewer system) permits.

Until now, the use of integrated planning and permitting has been predominately driven by
administrative orders or consent decrees instead of requirements in NPDES permits. The
flexibility permits allow are better able to address the needs of individual communities as
opposed to consent decrees which may result in penalties and fines when a community is unable
to meet stipulations outlined within a consent decree in a specified time period. Hopefully, this
needed change will be included in any future policy or guidance.

There are substantial differences in NPDES permit requirements for wastewater treatment
systems and municipal MS4 permits. Most wastewater system permits include water quality
based effluent limits (WQBELS) and the MS4 permits are based on the “maximum extent
practicable” (MEP) approach. Integrated permits must recognize these differences and provide
options for local communities and utilities to use in addressing these distinctions. Potential
options could be the use of other processes found in EPA’s 2006 Guidance for Assessment,
Listing, and Reporting Requirements such as the Category 5R option (in lieu of a Total
Maximum Daily Load (TMDL) for waters with an identified impairment listed on the 303(d) list.
This framework should include an iterative process that meets the MEP standard used in
traditional MS4 permits for stormwater discharges and not be held to a specific time table for
improvement.

In all cases, local government agencies, businesses and residents in the affected watershed
should participate in setting regional environmental priorities, aiming for the highest practicable
degrees of water quality improvement. It goes without saying that the inclusion of all concerned
parties in a successful integrated program requires comprehensive public education on protecting
and enhancing watersheds.

However, there are elements in EPA’s guidance, and legislation introduced in Congress that
should be reviewed to reduce inefficient or unnecessary uses of the communities’ resources:

s The strength and benefit of the integrated planning and permitting process should be in its
flexibility — demonstrating receiving water quality benefits while improving the
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reasonableness of all water infrastructure planning and permitting (including stormwater,
wastewater, and water supply and delivery), necessary to protect people and the
environment.

o Under the integrated permitting approach, the ultimate goal should not be the delisting of
impaired stream segments through WQBELs, but rather delisting through monitoring,
modeling, and implementation of adaptive management techniques that are in line with
the MEP standard. So long as positive results are being attained within a reasonable time
frame, flexibility must be paramount, with local communities driving the process and
making their own choices on the best way to achieve water quality improvement goals.

e Itis extremely important that any use of an integrated permitting approach does not
become burdensome to public administrators to implement and/or monitor.

Financial Capabilities

The Financial Capability Assessment Framework issued by EPA in November 2014 recognizes
the ever increasing financial burden on regulated communities for CWA compliance. While
previous financial capability assessments focused on combined sewer system, the new guidance
recognizes the cost of other municipal programs, such as sanitary sewer overflows, on-going
asset management or system rehabilitation programs, separate stormwater collection systems and
other CWA obligations required by state or other regulators.

APWA supports the consideration of costs for all CWA obligations during the permitting or
enforcement process, including the development of a definitive affordability model or regional
affordability indexes.

Also, APWA supports a priority setting process that allows governments and watershed
managers enhanced flexibility in scheduling and standard-setting within the context of economic,
technical and social capabilities. A priority setting framework must support water quality
managers using appropriate data and tools, promoting inclusive resource protection, conducting
economic and risk analyses, considering cross-media impacts and accounting for regional
growth. Water quality priorities and solutions must be established regionally to best address
water quality impairment from local and outside sources. The engineers, scientists and other
experts should collaborate in priority setting with the general public and stakeholders to ensure
long-term support for and implementation of water quality programs. Established priorities
should take into consideration the need for inclusion of water recycling and expansion of
protection for natural resources. Plainly, priority setting would allow communities to focus their
resources on where the greatest need is, allowing for improvements in water quality where it is
most needed.

1 would like to close out my testimony by sharing a current case study of the Reedy River
Nutrient TMDL in Greenville County, South Carolina

Greenville County is located in the upper piedmont area of South Carolina. It encompasses 795
square miles and has an estimated population of over 490,000 residents. Three major rivers have
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their headwaters in Greenville County — the Saluda, the Reedy and the Enoree. The Reedy River
actually flows through the City of Greenville and is the focal point for the re-development of the
downtown arca. Greenville was also the center of the textile industry for many years and many
of the textile mills were located on or adjacent to the Reedy River.

The South Carolina Department of Health and Environmental Control (SCDHEC) completed the
process of promulgating numeric nutrient criteria for its waters with the adoption of numeric
nutrient criteria for lakes of forty acres or more in the 2001 triennial review of the water quality
standards regulation--South Carolina Regulation 61-68, Water Classifications and Standards
(R.61-68). These criteria created a “one size fits all” scenario without regard to the assimilative
capacity of the waterbody or its designated use. SCDHEC also scaled back its monitoring
program in 2008 due to budget cuts which further impacted their programs.

One lake affected was Boyd Mill Pond located on the Reedy River. Based on periodic
monitoring data and emphasis following an algal bloom in the Reedy River Arm of Lake
Greenwood, the SCDHEC began the process of developing a phosphorous TMDL for Boyd Mill
Pond. With very limited data and many assumptions, SCDHEC released the draft TMDL. During
this period, the three NPDES permit holders affected by the TMDL — Greenville County, City of
Greenville and Renewable Water Resources (ReWa) immediately questioned the results of the
modeling effort and the waste load reduction requirements.

The three permittees were willing to go to court to challenge the requirements but they
understood the importance of water quality to their citizens and customers and decided to pursue
the Category SR option (in lieu of a TMDL) for waters with an identified impairment and invest
the funds that they would have spent on litigation, on developing an integrated planning process
to achieve the water quality goals in lieu of the requirements of a TMDL. Currently, several
committees and outreach groups are working towards those goals through a coalition under the
umbrella of the Reedy River Water Quality Group (http:/cleanreedy.org).

This 5R effort should be a success story that other communities will want to study to see how
they can implement a similar process to address their water quality issues. This is a great
example of a group of affected permittees working together to solve a water quality issue.

In Conclusion

In closing, local governments and utilities need flexibility in meeting their water quality issues in
a reasonable and financially prudent manner. We need a better balance, and recognition that
water quality issues are not the only issues that affect the public health and safety in our
communities. Public Works professionals are up to the challenge of satistying community needs
with limited resources. We encourage the Committee to continue to work on the integrated
planning and permitting effort to ensure scarce taxpayer funds are well-spent and communities’
water resources are protected. APWA and its members stand ready to be a resource to you and to
assist with this process. Thank you.
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Do you believe the economic and water quality benefits of providing longer terms

for NPDES permits is an issue that this committee should consider?

The question of the applicability of a 5-year NPDES permit is an interesting topic. As an aside, this
question is similar to the path forward for integrated planning and permitting that highlight the need for
a modernization of the Ciean Water Act.

In considering the economic and water quality impacts of longer terms for NPDES permits, there are
several issues that should be addressed. First, there is definitely a difference in the NPDES permits
issued to industrial dischargers and publically-owned treatment works (POTWs) and those NPDES
permits issued to municipal separate storm sewer systems (MS4s). For industrial and POTW-permitted
discharges {not affected by TMDLs or other administrative orders or consent decrees), the effluent limits
are based on the assimilative capacity of the receiving water body and its designated use. Therefore,
unless something changes either with the waterbody, treatment process, etc., the 5-year permit period
may not be needed. However, a longer permit period should be accompanied by a program similar to
the Capacity, Management, Operation and Maintenance {CMOM)} program that includes a management
plan with a schedule for completing an evaluation and updates to the system. This management plan
should also include a robust monitoring program by the discharger to ensure the reported discharge
parameters are actually representative of the actual discharges and that the designated use of the
waterbody is being met. The regulators, EPA or State Water Quality Agencies, could then audit the
progress in meeting the management plans. However, if there are issues with the water quality in the
receiving water bodies as evidenced in the biennial 303(d) listing, the permits should be reviewed and
re-opened as necessary to protect water quality.

In the case of the M54 permits, the S-year permit cycle provides a time schedule for the development of
the stormwater management plan and a way to measure the permittees progress in accomplishing the
tasks in the plan. This time could be extended but in most cases the review of these programs are
carried out either through State or EPA audits and not through a review of the annual reports that the
permittees submit. In the regulations for the Phase | and Phase Il permits, there were definitive areas
and/or minimum control measures (MCMs) that were to be addressed in the stormwater management
plans. However, the EPA and the States have used the permit renewal process to add additional
requirements that, in many cases, are based on guidance that is not supported by the regulations. The
5-year cycle appears to work well from a management plan perspective and provides flexibility to the
permittee in addressing the permit requirements.
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The other issue that permittees are currently experiencing is the backlog of expired permits that the
regulators are working through. This is the resuit of increased numbers of permits associated with the
MS4 program, reduced staffing at the State level following the Great Recession, adding additional
requirements to permits that are not supported by the regulations, and other factors. While a longer
permit period may appear to reduce this backlog, it may just “kick the can further down the road”.

The real solution may be the addition of detailed management plans as part of the permit requirements
that have measureable goals, time schedules and financial commitments. These plans can then be
audited and reviewed to measure the water quality effects and impacts.

Thank you for this opportunity to comment and please contact me if you have any questions or need
additional information.
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Good morning Chairman Graves, Ranking Member Napolitano, and members of the
Subcommittee. Tam Lawrence M. Levine, senior attorney in the Water Program at the Natural
Resources Defense Council (NRDC). 1 appreciate the opportunity to testify today on behalf of
NRDC.

Summary of Testimony

The title of today’s hearing focuses on “integrated planning” as a tool to address our nation’s”
undisputed need to improve our municipal water infrastructure. In my testimony today, I would
like to emphasize the proper role of integrated planning to priotitize investments in municipal
wastewater and stormwater infrastructure, and distinguish it clearly from approaches that would
roll back our bedrock laws that protect public health and the environment. Further, 1 would like
to call the Subcommittee’s attention to the broader context in which discussions of integrated
planning must occur — the need for increased water infrastructure investment at all levels of
government to ensure municipal Clean Water Act (CWA) compliance, and the need to fund that
investment in ways that ensure affordable access for all to safe and sufficient water, wastewater,
and stormwater services.

Specifically, NRDC recommends:
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Integrated planning under the Environmental Protection Agency’s (EPA) 2012 Integrated
Planning Framework should be used appropriately, as an important tool for achieving
cost-effective municipal compliance with essential Clean Water Act requirements. This
will facilitate consideration of all of a municipal CWA permittee’s obligations in an
integrated fashion to prioritize and sequence investments in ways that maximize public
health and environmental benefits.

Integrated planning must be used in service of meeting clean water goals as expeditiously
as possible. The concept of integrated planning and improved assessment of
communities’ “financial capability” must not be distorted to undermine our bedrock laws
that protect public health and the environment. We strongly oppose H.R. 465, the Water
Quality Improvement Act of 2017, which violates these principles.

Financial capability assessments, when used to inform the development of compliance
schedules, must ensure that permittees take advantage of opportunities to improve the
affordability of compliance for ratepayers, and especially for low-income households,
before cost concerns are considered as grounds for extending compliance schedules. Such
assessments must also account for the benefits of clean water and green infrastructure,
not only the costs of compliance.

Federal actions to promote integrated planning should be accompanied by local, state,
and federal actions to ensure: (i) equitable generation of sufficient local revenues to
sustain adequate capital and operating budgets for municipal water, wastewater, and
stormwater utilities; and (ii) vastly increased — and vastly more effective — federal and
state investment in municipal water infrastructure.

Specific federal actions that should accompany integrated planning include:

o establishing a federal Low Income Water and Sewer Assistance Program, similar to
the existing Low Income Home and Energy Assistance Program, to help low-income
households pay for essential water, wastewater, and stormwater services, and
supporting the creation and expansion of complementary programs at the state and
local levels;

promoting local rate structures that equitably generate local revenues;

o promoting best practices for asset management, as well as cost-effective solutions like
green infrastructure and water efficiency, which reduce costs for all customers;

o changing the cap that Congress places on the amount of State Revolving Fund (SRF)
assistance states can distribute as grants, known as “additional subsidization,” in a
way that provides incentives to states to invest more in water infrastructure and direct
more financial support to meet low-income communities” water infrastructure needs,
to increase investments in environmentally innovative projects, and to prepare our
water systems for the uncertainties of operating in a future defined by the impacts of
climate change; and

o tripling the current annual appropriations to the Clean Water and Drinking Water
State Revolving Funds (the SRFs) and directing the additional funds to hardship
communities, lead service line replacement (notoriously highlighted by the tragedy in
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Flint, Michigan), water efficiency, green infrastructure, source water protection,
nutrient reduction, water loss control, and climate resilience.

The United States Must Significantly Increase Investment in Municipal Water
Infrastructure to Protect Public Health and the Environment

First-class infrastructure to protect clean water and public health is among our most important —
and most basic — needs as a nation. Across the country, America’s municipal wastewater and
stormwater infrastructure is outdated and failing due to decades of deferred maintenance and a
failure to implement up-to-date pollution control technologies. Far too often, untreated or
insufficiently treated sewage and polluted runoff from cities and suburbs makes our rivers, bays,
beaches, estuaries, and other inland and coastal waters both unsafe for human use and too
degraded to support the fisheries and natural habitat on which we all depend for sustenance,
recreation, and natural flood mitigation. Water quality in and downstream of urbanized areas is
too degraded to meet water quality standards established under the Clean Water Act to protect
drinkable, fishable, and swimmable waters.

Likewise, in regard to drinking water infrastructure, although many utilities have substantially
improved treatment in recent years, our failure to invest adequately in water infrastructure means
that, in too many cases, the public is still drinking water containing contaminants that pose
serious health risks. We remain at risk from lead, arsenic, bacteria and other pathogens, cancer-
causing disinfection byproducts, the rocket fuel component perchlorate, and many other regulated
and unregulated contaminants. One very visible manifestation of failing infrastructure is the
estimated 240,000 water main breaks per year.! Even more water is lost to unseen leaks and
breaks that never reach the surface. This not only wastes enormous amounts of precious water
and causes serious damage to roads and property, it also can pose significant public health risks.
Particularly when water mains are close in proximity to sewer lines, fecal contamination can get
into the drinking water after a rupture or pressure loss, posing a threat of causing a waterborne
disease outbreak. Drinking water treatment plants, too, suffer from outdated infrastructure. Far
too many continue to rely solely upon outdated treatment technologies such as coagulation, sand
filtration, and chiorination. These can work well to remove some basic contaminants, like certain
microorganisms, but cannot remove many of the modern contaminants, such as pesticides,
industrial chemicals, pharmaceuticals, and other chemicals that are widespread in water.?
Further, there are an estimated 6-10 million lead service lines in the U.S. that need to be
replaced.

Based on data from the states, which was self-reported in 2011-2012 by local governments and
utilities responding to a voluntary survey, the Environmental Protection Agency identified more
than $660 billion that must be invested in water, wastewater, and stormwater infrastructure over

! American Society of Civil Engineers, 2013 Report Card for America’s Infrastructure,
http://www.infrastructurereportcard.org.

INRDC, “Report Finds Deteriorating Infrastructure, Pollution Threaten Municipal Drinking Water Supplies,”

2003, https://www.nrdc.org/media/2003/030611; Erik Olson et al., NRDC, “What’s on Tap?” 2003,

https://www nrdc.org/sites/default/files/whatsontap.pdf: Brian Cohen and Erik Olson, “Victorian Water Treatment
Enters the 21st Century,” NRDC, 1995.
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the next 20 years to meet current environmental protection and public health needs ($271 billion
for sewage systems and stormwater and $384 billion for drinking water).> EPA’s reports
acknowledge these are under-estimates, due to incomplete survey responses and limitations in
the survey methodology. The Value of Water Coalition — which includes drinking water and
wastewater utilities and their national associations — estimates a far greater need: at least $123
billion per year over the next decade to achieve a good state of repair.* Yet aggregate capital
spending on water infrastructure at the local, state, and federal level currently falls far short of
this need, at just $41 billion per year.> These numbers do not include the $30 to $40 billion that
the American Society of Civil Engineers has estimated it would take to replace lead service lines
around the country.®

Moreover, this shortfall does not account for additional improvements needed to make the
nation’s drinking water, wastewater and stormwater systems more resilient to the challenges
posed by the impacts of climate change. The national associations representing wastewater and
drinking water utilities estimate that impacts of climate change could add between $448-$944
biilion to the nation’s water infrastructure needs through 2050.7 These impacts include
disruption of water supplies from drought; potential for damage to treatment facilities and
coliection and distribution systems from floods, hurricanes, and coastal storms; and the growing
threat of inundation and resulting loss of facilities attributable to rising sea levels.

As the need for investment has grown, the share of federal contribution to water infrastructure
spending has fallen significantly over the past 30 years.}

We must increase our investment now to address this enormous outstanding need — by expanding
existing State Revolving Funds, leveraging additional investment by states and local
governments, and exploring new and innovative funding sources, and. This additional funding
should encourage natural and nature-based infrastructure solutions for water system needs,
including source water protection, floodplain restoration, water use efficiency, and stormwater
retention and infiltration — all of which offer wide-ranging benefits to communities. It should
also support infrastructure projects that are designed, sited, and built with the full consideration
of the future impacts of climate change.

* EPA, Drinking Water Infrastructure Needs Survey and Assessment, Fifth Report to Congress (Apr. 2013),
available at hitps://'www.epa.gov/sites/production/files/2015-07/documents/epa8 16r13006.pdf; EPA, Clean
Watersheds Needs Survey, Report to Congress (Jan. 2016), available at
hitps://www.epa.gov/sites/production/files/2015-12/documents/cwns_2012_report_to_congress-508-opt.pdf.

* Value of Water Campaign, The Ecoromic Benefits of Investing in Water Infrastructure (2017), available at
hitp://thevalueofwater.org/sites/default/files/Economic%20Impact%200f%20Investing%20in%20 Water%20Infrastr
ucture_ VOW_FINAL _pages.pdf.

SId

® American Society of Civil Engineers, Failure to Act: Closing the Infrastructure Investment Gap for America's

Economic Future (2016), available at http://www.infrastructurereportcard.org/wp-content/uploads/2016/05/ASCE-
Failure-to-Act-Report-for-Web-3.23.16.pdf.

7 National Association of Clean Water Agencies (NACWA) and Association of Metropolitan Water Agencies
(AMWA), Confronting Climate Change: An Early Analysis of Water and Wastewater Adaptation Costs (2009),
available at hitp://www.amwa.net/galleries/climate-change/ConfrontingClimateChangeOct09.pdf.

# Value of Water Campaign, The Economic Benefits of. Investing in Water Infrastructure (2017).

4
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Increasing our infrastructure investments will yield both environmental and economic benefits
for our communities. It is estimated that $188.4 billion spent on water infrastructure investments
over a 5-year period would yield $265 billion in economic activity and create 1.9 million jobs.’
EPA found similar results for economic stimulation and job creation, determining in 2010 that
the Clean Water State Revolving Fund had leveraged more than $74 billion in water
infrastructure investment, creating 1.4 to 2 million jobs for the U.S. economy since 1988.1° And
a more recent analysis found that investing the estimated $82 billion per year in water
infrastructure needed to fix the nation’s pipes and water treatment plants could create $220
billion in annual economic activity and result in 1.3 million jobs annually."!

Integrated Planning, When Used Properly, Can Be a Valuable Tool for Compliance with
Existing Clean Water Act Requirements

Integrated Planning, as set forth in EPA’s 2012 Integrated Municipal Wastewater and Stormwater
Planning Approach Framework (“Framework™), encourages communities to look at all of their
CWA compliance requirements holistically and identify ways to sequence investments to attain
the greatest health and environmental benefits, in the least amount of time, and use approaches
like green infrastructure that save both money and time by addressing more than one regulatory
requirement simultaneously. A central principle of the Framework is that integrated plans must
ensure compliance with existing (and any new) Clean Water Act requirements.

When used properly, this is a smart approach for communities willing to invest in innovative
solutions while maintaining fundamental protections for clean water and public health. For
example, many cities are already using green infrastructure, to address sewer overflows and
stormwater pollution at lower cost if they were to rely exclusively on traditional, “gray”
infrastructure solutions. Green infrastructure solutions — such as green streets, roadside
plantings, rain gardens, green roofs, and permeable pavement — serve both water quality goals
and broader urban sustainability goals, such as cleaner air and healthier communities, creating
opportunities to tap into non-traditional funding sources to support water infrastructure
investment. Green infrastructure, as a form of distributed infrastructure, also allows
communities to leverage private investment, on private property, to manage runoff on-site before
it ever enters public sewer systems.

Further, where water scarcity is — or will in the foreseeable future become — a fact of life, green
infrastructure can augment local water supplies by infiltrating rainwater to replenish aquifers, or
by harvesting it for reuse, often (as with landscape irrigation) in place of expensive municipal
supplies treated to drinking water standards. Indoor water efficiency provides another example
of an integrated approach that helps meet a community’s wastewater and drinking water
infrastructure needs. Reduced indoor water use means reduced source water, treatment, and

¢ Rockefeller Foundation, American Rivers, and Economic Policy Institute, Water Works (2011) at 24, available at
https://www.epi.org/publication/water-works-infrastructure-report/,

9 EPA, Clean Water State Revolving Fund Programs Annual Report (June 2010), available at
http://water.epa.gov/grants_funding/cwsrf/upload/2009 CWSRF_AR.pdf.

! Value of Water Campaign, The Economic Benefits of Investing in Water Infrastructure, supra.
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conveyance costs for drinking water utilities and their customers. It also means reduced flow
into wastewater collection and treatment systems, providing opportunity for cost savings to
wastewater utilities and their customers and, in some cases, reducing sewage overflows during
wet weather.

When considering an appropriate schedule of compliance for a municipal permittee — whether
under an integrated plan or in any other context when immediate compliance with water quality
standards is not possible — a community’s financial capability to implement water infrastructure
improvements is one among several relevant factors. Under the Clean Water Act, a compliance
schedule must, among other things, ensure ultimate cormpliance with water quality standards “as
soon as possible” and provide enforceable interim milestones to ensure accountability for steady
progress.'? Thus, while the cost of compliance is a relevant consideration, it must not be used as
an excuse either to defer real progress in meeting Clean Water Act requirements or to avoid
accountability for meeting them at all. Likewise, the “flexibility” promoted by the Framework is
not flexibility to weaken Clean Water Act requirements, but rather to prioritize and sequence a
permittee’s compliance efforts within the boundaries of a lawful compliance schedule.

Legislation to Promote Integrated Planning Must Not Roll Back Existing Clean Water Act
Protections

One of the bills pending before this Subcommittee, H.R. 465, the Water Quality Improvement
Act of 2017, would distort the integrated planning concept by using cost as an excuse to roll back
Clean Water Act protections. Despite its title, the bill does not address how to improve the water
quality of America’s rivers, bays, beaches, estuaries, and other inland and coastal waters. Instead
of helping municipalities secure the funds they need to meet Clean Water Act standards, H.R.
465 would excuse non-compliance — or actually lower the bar to compliance. This would
perpetuate, not solve, the deficiencies in our municipal clean water infrastructure.

H.R. 465 allows utilities to claim that the cost of cleaning up pollution is too great and,
therefore, that they need not do what is necessary to meet Clean Water Act standards for
fishable, swimmable, drinkable waters. Under H.R. 465, the perceived cost of cleaning up
pollution trumps the value of human health and the economic costs that pollution imposes upon
our communities. The bill ignores the value of the health, environmental, and economic benefits
of clean water, while failing to provide solutions that make achieving those benefits more
affordable to ratepayers. It also makes it more likely that wealthy neighborhoods will have
clean water, while poor neighborhoods are left behind.

H.R. 465 goes far beyond authorizing or promoting integrated planning, as described in EPA’s
Framework, in several ways that undercut Clean Water Act protections. First, the bill identifies
“reasonable progress...towards meeting permit requirements” as a guiding principle for
compliance schedules, appearing to eliminate the existing legal requirement to achieve
compliance as soon as possible. Second, once an integrated plan and compliance schedule are
approved, the bill allows for compliance obligations to be “modified or removed” — i.e., allows
the plan to be weakened — in order to “help the municipality” comply. This weakens existing law
in many ways, not the least of which is to undercut the CWA’s anti-backsliding requirement.

12 See 40 C.F.R. §§ 122.2, 122.47.
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Third, the bill allows such modifications based on a skewed analysis of “economic affordability.”
The bill’s affordability criteria address only factors that the permittees believe will portray
compliance as unaffordable, with no consideration either of factors that can make compliance
less costly and more affordable or of the benefits of investing in clean water infrastructure.
Fourth, the bill would require EPA to incorporate the same “economic affordability” criteria in
revisions to EPA’s 1997 Financial Capability Assessment guidance, thereby making them
broadly applicable to municipal CWA compliance, beyond the context of integrated planning.
Fifth, the bill also appears to create an end-run around compliance with existing water quality
standards, which protect fishable, swimmable, drinkable waters. Specifically, it creates a new
concept of “technical feasibility,” which limits permittees” water quality obligations, using a process
that evades the stringent procedures in existing law designed to guard against inappropriate
relaxation of water quality standards.

NRDC strongly opposes H.R. 465 and likewise will oppose any bill that weakens existing clean
water protections, or undermines core Clean Water Act principles, under the guise of “integrated
planning.” Any legislation to promote integrated planning must provide a roadmap for
expeditious compliance with Clean Water Act requirements, not a license to evade those
requirements.

Revisions to EPA’s Financial Capability Assessment Guidance Must Take an Integrated
Approach to Affordability

EPA’s 1997 Financial Capability Guidance provides a methodology to assess a permittee’s
financial capability to achieve compliance within a given time frame. These assessments inform
the development of compliance schedules for municipal CWA permittees. Any revisions to
EPA’s guidance — and, indeed, EPA’s implementation of the existing guidance — must not focus
exclusively on the costs of compliance. Rather, EPA’s financial capability methodology must
address actions that permittees can take to make compliance more affordable, without extending
the length of a compliance schedule. It must also account for benefits of compliance — i.e., the
return on the community’s investment in clean water.

First, EPA and state permitting and enforcement authorities should insist that municipal CWA
permittees take advantage of opportunities to improve affordability for low-income households,
and for all ratepayers generally, before considering cost “burdens™ as grounds for extending
compliance schedules. This includes the use of more equitable rate structures and customer
assistance programs to reduce the water, sewer, and stormwater bill paid by (or passed along
through rent to) low-income households. This also includes opportunities to reduce capital and
operating costs through water efficiency programs, policies and incentives that increase the use
of green infrastructure on private property, improved asset management, and other appropriate
measures.

Second, any financial capability assessment must account for benefits, not only costs.
Compliance obligations are not punitive, and should not to be viewed as liabilities. Rather,
Clean Water Act compliance is for the benefit of communities, supporting our national goals of
fishable, swimmable, drinkable water for all. Therefore, EPA’s methodology must account for
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the economic, public health, and environmental benefits associated with improved water quality,
as well as the broader benefits associated with green infrastructure solutions.

Congress, State and Local Governments, and Utilities Shounld Address Affordability
Concerns Through Customer Assistance to Low-Income Households, Equitable Generation
of Local Revenue, and Other Strategies That Reduce Costs for All Ratepayvers Without
Sacrificing Clean Water Protections

We do not want to have in this country a two-tiered system where the wealthy get water that is
clean and safe for their families, and the less well-to-do get second-class water, wastewater, and
stormwater systems that pose risks to their health and environment,

Rather, we need to create a system that ensures that all communities can afford to upgrade their
water infrastructure. At bottom, the question is not how do we make water, sewer, and
stormwater services cheap, but how do we make it so that everyone has affordable access to
clean, safe, and sufficient water and sanitation for their families and their communities.

Water and wastewater utility rates have been increasing at about twice the rate of inflation for
approximately the last 15 years.”® It is anticipated that rates will continue to increase as the bill
for overdue investment in our water infrastructure comes due. Legitimate and growing concerns
have been raised about the “affordability” of water/sewer bills for low-income households, both
now and into the future.

The issue of affordability must be tackled directly, and must not be used as an excuse to defer
progress toward meeting Clean Water Act and Safe Drinking Water Act standards. As stated
above, the answer to cost concerns must not be to move the goalposts for protecting human
health and the environment. Rather, we must make the necessary investments to achieve
fishable, swimmable, drinkable water for all communities, while simultaneously ensuring that the
costs of the infrastructure improvements are allocated fairly and without undue burden on
residents least able to afford it. We must act to ensure that the local share of these costs is
affordable to communities and that the necessary local revenues are generated without undue
burdens on low-income households.

Presently, neither the federal government, the states, nor most utilities have addressed
affordability of water and sewer service through any type of customer assistance programs. This
situation differs markedly from the energy utility context, where such programs are
commonplace (albeit not always adequately funded).

In a recent review of 795 water and wastewater utilities," EPA found that 29 percent of them
offered at least one type of customer assistance program. But 71 percent of the utilities surveyed
offered no customer assistance program whatsoever, sidestepping responsibility to provide a

' American Water Works Ass’n and Raftelis Financial Consultants, 2016 Water and Wastewater Rate Survey
(2017), p.89, available online at hittps://www awwa.org/store/productdetail.aspx?productid=61841567.
'* EPA, Office of Wastewater Management, Drinking Water and Wastewater Utility Customer Assisiance Programs

(April 2016), available online at https://www epa.gov/sites/production/files/2016-04/documents/dw-
ww_utilities cap_combined 508.pdf.
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basic safety net to ensure that the most vulnerable populations continue to receive an essential
service. Moreover, of the customer assistance programs identified, about half offered only short-
term relief for customers facing temporary financial hardship, or “flexible” payment terms to
customers in arrears or customers wishing to adjust the timing of future bills. Other programs
offered “bill discounts”™ or “lifeline rates,” which provide a long-term reduction in low-income
customers” bills, similar to programs that are commonplace among energy utilities. A small
number provided targeted water efficiency assistance to help customers reduce bills by using less
water.

NRDC believes that more widespread use of customer assistance programs, as well as new
approaches, are needed to maintain affordability for the most disadvantaged members of our
communities. A combination of federal, state, and local actions are needed to reconcile the
utilities’ need to raise sufficient revenue with the need to maintain the affordability of essential
levels of water and wastewater service.

Several policy mechanisms, described briefly below, hold promise for improving water and
sewer affordability. NRDC’s State Revolving Fund proposal, discussed in the final section of
this testimony, could be used to support most or all of these approaches. We also strongly
support pending legislation, H.R. 2328, which would create a pilot Low Income Water and
Sewer Assistance Program, similar to the existing Low Income Home and Energy Assistance
Program, to help low-income households pay for essential water, wastewater, and stormwater
services, We recommend that such a program be nationwide, not only a pilot, consistent with the
long-standing recommendation of EPA’s National Drinking Water Advisory Council’s
Affordability Work Group, comprised of representatives of utilities, cities, state water agencies,
tribes, academia, and consumet, public health, and environmental organizations.'”> There is now
growing support for such a program among these constituencies and others.

Our specific, additional recommendations are as follows:

1. Infrastructure grant programs: The federal government and the states should
significantly increase state and federal grants for water and wastewater infrastructure ~
and help utilities with limited capacity more easily access existing financial assistance
programs. Grant programs should emphasize aid to communities with low median
household incomes, as well as communities with high income inequality and large
numbers of low-income households.

2. Customer assistance programs. At the local, state, and federal levels, there is a need for
increased use of (and dollar amounts dedicated to) customer assistance programs. These
programs subsidize or cap water and sewer bills for low-income homeowners and
affordable multi-family housing owners, and provide other forms of targeted assistance,
such as direct installation of appliances and fixtures that save water and lower customer

1 National Drinking Water Advisory Council, Affordability Work Group, Recommendations of the National
Drinking Water Advisory Council to the U.S. EPA on its National Small Systems Affordability Criteria (July
2003), available online at

https://www.ncle.org/images/pdf/energy _utility_telecom/water/recommendations_july2003.pdf.
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bills. As noted above, H.R. 2328 provides a good start for the federal government to
jump-start these programs, but state and/or local programs are also necessary.

3. Egquitable rate structures: Utilities should adopt rate structures that raise revenue with
greater equity among users, such as seasonal or tiered rates for water, volume-based
pricing for wastewater, and stormwater charges based on the burden a customer places on
the public storm sewer system. Investor-owned drinking water utilities are subject to rate
regulation by state public utility or public service commissions or boards, which can use
their authority to drive the use of these equitable rate structures. The majority of drinking
water utilities, and nearly all wastewater and stormwater utilities, are not subject to rate
regulation by the states. Federal and state policies should promote and provide incentives
to adopt these equitable rate structures, which allow communities to generate revenues
needed for water infrastructure investment without unduly burdening low-income
households.

4. Improved approach to evaluating *‘financial capability”: As described above, Clean
Water Act permitting and enforcement authorities should insist that municipal CWA
permittees take advantage of opportunities to improve affordability for low-income
households before EPA and states will consider cost “burdens” on low-income residents
as grounds for extending compliance schedules.

5. Improved asset management generally: Some Clean Water Act permits and enforcement
orders, or state regulations, require utilities to develop and implement asset management
programs. Scund asset management practices hold costs down for everyone in the long
run, since preventive maintenance/repair on a regular cycle is far cheaper than reactive
maintenance/repair when something breaks or greatly exceeds its useful life. Federal and
state policy should do more to promote or require these asset management programs.

6. Increased adoption of cost-effective solutions like green infrastructure and water
efficiency. Water, wastewater, and stormwater utilities and local governments should
expand the use of green infrastructure and water efficiency strategies to more cost-
effectively meet their needs, mitigating costs for all customers.

Congress Should Increase the Size and Improve the Deployment of State Revolving Fund
Appropriations, While Providing Incentives Larger State Investments in Water

Infrastructure

NRDC recommends a combination of new federal funding and changes in federal policies that
would provide incentives for states to invest more in water infrastructure while providing more
financial support to meet low-income communities’ water infrastructure needs, increasing
investments in environmentally innovative projects, and preparing our water systems for the
uncertainties of operating in a future defined by the impacts of climate change.

The federal government provides critical support to help communities meet their water
infrastructure needs through the Clean Water and Drinking Water State Revolving Funds
(hereafter “CWSRF” and “DWSRF,” or collectively “the SRFs™). Since their inception, the
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SRFs have provided $138.9 billion to local communities, almost all of which has been in the
form of low-interest loans.!5"

Congress appropriates funding each year, which is distributed by USEPA to states according to a
needs-based formula. States are required to provide a minimum 20 percent match to the annual
federal contribution. Many states only invest the minimum match each year, relying on their
share of annual federal appropriations to incrementally grow their SRFs” financial capacity. This
approach is insufficient to meet the growing water infrastructure needs of communities in those
states. But some states do much more to leverage their existing SRF programs and provide more
assistance to communities, simply by making use of the full range of financing mechanisms the
SRFs are authorized to support under state and federal law. As shown below, these states
include Ohio, Indiana, Texas, New York, and Massachusetts, among others,

The SRFs can provide financial support through a variety of mechanisms including:'®

e low-interest or no-interest loans,'?

e the purchase of debt,

¢ loan guarantees or municipal bond insurance if this would improve the credit for the local
obligation,

e revenue or security for state issued bonds that are deposited back into the SRF,

* loan guarantees to establish local revolving funds that are used for purposes identical to
the state’s CWSRF, % and

¢ loans where the principal and interest can be forgiven, effectively allowing the SRFs to
issue grants, also known as “additional subsidization” or “subsidized assistance.”?!

If existing SRF financing mechanisms that are currently authorized in statute, like the ability to
issue bonds and provide loan guarantees, were more widely deployed by the states, new capital
could be mobilized to meet the nation’s water infrastructure needs.

NRDC has developed the proposals below to spur states and communities to take advantage of
the full range of financial assistance that the SRF's are able to provide. We also propose a major
increase in annual SRF appropriations, with a priority on important categories of projects that
have typically received insufficient attention from state SRF programs. Both increased funding

¢ Since 1987 the CWSRF has provided $111 billion to communities, https://www.epa.gov/cwstf.

17 Since 1996 the DWSRF has provided $27.9 billion to communities, https:/fwww.epa.gov/drinkingwatersthow-
drinking-water-state-revolving-fund-works#tab-1.

' For CWSRF see 33 U.S.C. 1383(d) and for DWSREF see 42 U.S.C. 300()-12(f).
1 Loan terms can be for up to 30 years under the CWSRF and 20 years under the DWSRF.
* Local revolving Joan funds are not eligible for support from DWSRFs.

? States are allowed to provide “additional subsidization” to SRF applicants in the form of forgiveness of the
principal and interest on SRF loans, grants, or negative interest rate loans. The amount that states can provide in
additional subsidization is capped at 30 percent of a state’s annual share of Congressional SRF appropriations.

i1
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and better deployment by states of available funds are necessary to meet our water infrastructure
investment needs.

First, Congress should create incentives for more states to contribute additional resources to their
SRFs, beyond the money given to them by the federal government and their minimum 20 percent
state match. NRDC wants to see states use their SRFs more creatively, by investing more of their
own resources, by providing assistance in the form of loan guarantees, and by distributing more
funding as grants to low-income communities and for environmentally innovative projects, like
green infrastructure and water efficiency.

This could be accomplished by changing the cap that Congress places on the amount of
assistance that states can distribute as grants, known in SRF circles as *additional subsidization.”
Under the Drinking Water SRF, hardship communities are eligible for additional subsidization.??
Under the Clean Water SRF, those communities, as well as communities that will use SRF funds
to promote green infrastructure, water efficiency and reuse, and climate resiliency, are eligible
for additional subsidization.? Under current law, states can only provide subsidized assistance
(e.g., grants) up to an amount that equals 30 percent of their annual federal SRF funding and they
are barred from providing more, even if they have the financial capacity to do s0.?* In some
states, the cap effectively may keep SRF programs from deploying 100 percent of their available
funds, whether by grants or loans; funds available for loans can go unclaimed when
municipalities lack the credit to borrow even at SRF-subsidized interest rates.

NRDC recommends amending the SRF statutes to base the cap on additional subsidization on a
10-year rolling average of how much states have invested in their SRF above and beyond their
minimum (20 percent) federal match requirements. This reform would provide incentives for
states to contribute more funding to their SRFs and allow them to distribute most of those dollars
to hardship communities and communities that want to promote green infrastructure, water
efficiency and reuse, and climate resiliency. We also recommend that eligibility criteria for
additional subsidization under the DWSRF be amended to reflect similar project-specific criteria
as currently exist in the CWSRF %

Twenty states could immediately benefit from changing the cap, including Ohio, Indiana, Texas,
New York, and Massachusetts. These twenty states have contributed, on average, nearly $70
million per year over the last ten years, on top of the minimum 20 percent SRF match required to
receive new federal funding. Currently those states can, on average, only provide $11.2 million
of grant assistance each year. Under our proposal, these states would be able to distribute, on
average, an additional $69.3 million per year as grants or other forms of subsidized assistance for
eligible projects.

2 42 USC 300j-12(d).

233 USC 1383(i)1).

2 42 USC 300j-12(d)(2) and 33 USC 1383()(3).
33 USC 1383G)(1)(B).
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The graph below shows how states that have a history of contributing more than the minimum 20
percent match to their CWSRF could benefit from a statutory change in the definition of
“additional subsidization™ envisioned by NRDC.

Comparison of Caps on CWSRF Additional Subsidization
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Graph 1: Many states routinely deposit more than the minimum 20 percent match to their
CWSRF. The states above have deposited revenues from bond sales, growing their
CWSREF’s financial capacity. These states could immediately be able to provide more in
subsidized assistance to eligible SRF projects.

Even states that have not regularly made increased SRF contributions would be able to benefit in
short order, A theoretical state that received a $25 million capitalization grant each year from
USEPA would provide a minimum $5 million match. If that state contributed an additional $400
million over ten years (the dark gray bars in the graph below) through bonding or direct
appropriations, it would not only grow its SRF’s overall financial capacity, but under NRDC’s
proposal, would be able to provide more grant funding to eligible recipients.

Significantly, this ability to provide more grants to communities — not just loans — can provide a
valuable incentive for states to use their SRFs as a source of revenue or security for state-issued
bonds, the proceeds of which would be deposited back into the SRF to support water
infrastructure projects. A state’s SRF has a credit rating that is independent of (and may often be
higher than) the state’s own bond rating, which means that bonds issued against the SRF can be a
low-cost way for the state to raise funds for water infrastructure investment. With an increased
cap on additional subsidization, states would be able to borrow against the SRF at low cost and
use the proceeds for grants to eligible projects — not only for loans. The ability to offer grants
makes such bonding a more politically attractive proposition, while enabling states to provide
more assistance to communities that have limited financial capacity to take on new SRF loans.

13
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Example: Annual SRF Funding with Additional State Match
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Graph 2: A simple model of how a state might add $400 million over ten years to an SRF.
Light grey represents the annual USEPA capitalization grant, black is the state’s minimum
20 percent match, and the dark grey represents additional state jnvestments.

Growth of Additional Subsidization Capacity
with Additional State Match
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Graph 3: How that $400 million (light grey bars) could increase the amount of subsidized
assistance under NRDC’s proposal, which would base the cap on a 108-yr rolling average of
state contributions that exceed the 20 percent minimum SRF match. The cap on subsidized
assistance would be based on either the existing cap (30 percent of the USEPA
capitalization grant) or the proposed cap based on the 10-year rolling average, whichever is
higher.
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Second, the federal government should increase its long-term commitment to water infrastructure
funding through the SRFs. However, NRDC is recommending that appropriations not simply be
increased, but that those increases be targeted to a growing list of priorities that are currently
under-represented in the states’ portfolios of SRF assistance.

The financial support SRFs provide typically goes towards routine repair and upgrades of our
nation’s aging water systems, leaving very little for more innovative practices like green
infrastructure, water efficiency and reuse, or climate resilient resiliency, not to mention the need
to remove lead water lines that endanger the health of 18 million Americans.”® If new federal
funding is forthcoming, it should be targeted toward these kinds of projects, which currently do
not get their fair share of the water infrastructure pie. NRDC recommends that Congress triple
funding for the SRFs and dedicate the approximately $4 billion in new federal funding to the
following kinds of projects:

e Removing lead service lines that are used by millions of Americans;

s Water efficiency, water reuse, and water recycling;

e Green infrastructure;

® Source water protection;

® Reducing nitrogen and phosphorus pollution from wastewater and stormwater;

¢ Reducing the amount of water that is wasted due to old, leaky water mains;

» Fixing deteriorating outdated drinking water infrastructure, especially in disadvantaged
communities that cannot ensure that safe water is provided to their residents; and

*  Ensuring that our water infrastructure is designed with the increased risk of droughts,
floods, and other impacts of climate change.

Thank you for the opportunity to testify today. NRDC looks forward to working with the
Subcommittee on bold and effective solutions to our nation’s water infrastructure challenges.

NRDC, What's In Your Water: Flint and Bevond (2016}, available at hitns/wwi nrde arsmedia 201 6/ 160628,
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Rep. Grace Napolitano

Ranking Member, Subcomumittee on Water Resources and Environment
Committee of Transportation and Infrastructure

U.S. House of Representatives

Washington, DC 20515

Dear Ranking Member Napolitano,

Thank you for the opportunity to testify on behalf of Natural Resources Defense Council
{(NRDC) before the Subcommittee on Water Resources and Environment on May 18, 2017, at the
hearing entitled “Improving Water Quality through Integrated Planning.”

Please accept this letter as my response for the record to the question you sent me after the
hearing by letter dated May 25, 2017.

You asked the following:

s As we look af ways to modernize our clean water priorities, [ would like your thoughts on
extending dean Water Act NPDES permit terms from five years to ten years (or beyond).

In my opinion, many wastewater infrastructure projects require up to 10 years or more of
planning, design and construction. Many local agencies find that they must reapply for a
permit while still in the process of constructing the upgrades necessary to comply with
their prior permit, and even before a project is operational. Also, a project's lifecvcle can
be 30, 40 or even 50 years. Local agencies contend that a five year maximum permit term
creates unnecessary permit backlogs and focuses scarce resources on permit renewals
rather than today's most pressing water quality problems. Local agencies further contend
that longer permit terms would align permitting practices with modem realities and also
Jacilitate watershed-based approaches for stormwater quality improvements, such as are
being used in my district.

o Do you believe the economic and water quality benefits of providing longer terms
Jor NPDES permits is an issue that this committee should consider?

L and NRDC strongly believe that the five-year limit on National Pollutant Discharge
Elimination System (NPDES) permits is an essential part of the Clean Water Act (the “Act”)
scheme that should not be altered, The requirement to revisit permit terms every five years
works in conjunction with other core aspects of the Act to protect the environment and public
health, and to secure the economic benefits provided by a clean and healthy environment. Five-
year permit terms do not prevent the implementation of cost-effective solutions, but rather

NATURAL RESOQURCES DEFENSE COUNCIL

40 W 207TH STREET NEW YORK, MY 1 10013 | T 212.727.2700 | F 2027274772 { NRUC.08B
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provide a means to ensure that pollution controls will remain effective even as conditions
change.

Amending the Act o allow permit terms of ten years or longer would allow dischargers to
operate for at least a decade under pollution control standards that, in many instances, have long-
since become outdated. Further, shutting the public out from the permitting process for at least a
decade would insulate the Environmental Protection Agency (EPA) and state permitting
authorities from much of the input Congress intended the public would have in the process to
counteract any shortcomings in agencies’ implementation of the Act. It would also limit EPA’s
oversight of state permitting. In states that administer the Clean Water Act permitting program
under federally-delegated authority, EPA has the occasion to object to a permit as insufficiently
protective of the environment and human health — and to assume responsibility for issuing the
permit if the state fails to sufficiently strengthen it - only when a state issues a proposed new or
renewed permit; if permit terms are extended to ten years or more, EPA would lose that once-
every-five-year opportunity to ensure the effectiveness of state permits, diminishing EPA’s
essential oversight role.

Five-year permit terms go to the heart of the Act’s regulatory scheme. A key premise of the Act
is that, as environmental science and technology advance over time, the nation will make steady
progress in reducing water pollution. The framers of the Act imposed a five-year limit on
NPDES permit terms to ensure that discharge limits are strengthened regularly to account for
updated water quality and pollution control standards that reflect the most current science and
technology, as well as to account for any other relevant changes in the governing law or in our
scientific understanding of water pollution and its impacts.

Specifically, the Act requires every NPDES permit to include technology-based effluent
limitations, based on the “best” available pollution control methods, and water quality-based
effluent limitations, as necessary to ensure compliance with water quality standards applicable to
the waterbody receiving the permitted discharge. See; e.g., Waterkeeper Alliance, Inc. v. EPA,
399 F.3d 486, 491-92 (2d Cir. 2005); 40 C.F.R. § 122.44. To ensure that such permit limits are
strengthened regularly, the Act limits NPDES permits to “fixed terms not exceeding five years,”
33 U.S.C. § 1342(b)(1)(B); requires permittees to “apply for and obtain a new permit” if they
seek to continue any regulated discharges beyond the permit’s expiration date, 40 C.F.R.

§ 122.41(b); requires EPA to revisit the national technology-based standards applicable to
specific categories of discharges and classes of pollutants every one to five years, see, e.g., 33
U.S.C. §§ 1311(d), 1314(a)(9)(B), 1314(b), 1314(g), 1317(a)(3), 1317(b), 1345(H(2NC);
requires states to review and consider modification of their own water quality standards at least
once every three years, id. § 1313(c)(1); requires states to report periodically to EPA on waters
failing to meet such standards and identify pollutant discharge reductions necessary to achieve
such standards, id. § 1313(d), which reductions must be incorporated into subsequently-issued
NPDES permits, 40 C.F.R. § 122.44(d)(D){vil)(B); and requires states to otherwise implement a
“continuing planning process,” 33 U.S.C. § 1313(e).

The Act’s legislative history also reflects the centrality of the five-year limit on permit terms as a
linchpin of this scheme. As Senator Byrd explained on the Senate floor when the 1972
Amendments unanimously passed, “[i]n order to be absolutely certain that these [pollution]
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control techniques represent the latest state of the art, they will be reviewed and upgraded every
5 years.” 117 Cong. Rec. 38797 (Nov. 2, 1971). See also S. Rep. 92-414, as reprinted in 1972
U.S.C.C.AN. 3668, 3709 (“[IIndustry will be required every five years to re-evaluate its control
efforts and to apply the best technology then available.” (emphasis added)). Again, in 1985,
when Congress rejected a proposed amendment to extend the term limit for certain NPDES
permits to ten years, Senator Lautenberg emphasized that “the 5-year permit term plays an
important role in improving water quality” and “a 10-year permit provision could result in less
stringent pollution control of toxic poltutants.” 131 Cong. Rec. S8080-04 (June 13, 1985)
(emphasis added).

The Act also relies on the active engagement of the public to ensure that its goals are achieved.
Ags the Senate Committee Report accompanying the 1972 Amendments explained, “a high
degree of informed public participation in the [pollution] control process is essential to the
accomplishment of the [Act’s] objectives . . . because . . . the manner in which [the Act's
pollution control] measures are implemented will depend, to a great extent, upon the pressures
and persistence which an interested public can exert upon the governmental process.” S. Rep.
No. 92-414, as reprinted in 1972 U.S.C.C.AN. 3668, 3679. See also 33 US.C. § 1251(e)
(Congressional statement of policy “provid[ing] for, [and] encourag{ing]” public participation).
Accordingly, the Act requires, among other things, public notice and an opportimity for a public
hearing before agency decisions on permit applications, 33 U.S.C. § 1342(b)(3), and an
opportunity for judicial review in state court of the denial or issuance of such permits, 40 C.F.R.
§ 123.30. See also 33 U.S.C. § 1365 (authorizing “citizen suits” to enforce, among other things,
permit limits against permittees).

For these reasons, NRDC urges the Subcommittee not to alter the five-year limit on NPDES
permit terms. The five-year limit does not impede environmental protection, but rather advances

environmental protection.

* % R

Thank you again for the opportunity to testify. NRDC looks forward to working with the
Subcommittee on bold and effective solutions to our nation’s water infrastructure challenges.

Sincerely,

Lawrence Levine
Senior Attorney
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STATEMENT FOR THE RECORD
U.S. ENVIRONMENTAL PROTECTION AGENCY

COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE
SUBCOMMITTEE ON WATER RESOURCES AND ENVIRONMENT
UNITED STATES HOUSE OF REPRESENTATIVES

May 18, 2017
Chairman Graves, Ranking Member Napolitano, and members of the Subcommittee, thank you
for the opportunity to provide a written statement for today’s hearing record regarding the U.S.
Environmental Protection Agency’s efforts to achieve better water quality improvements through
integrated municipal stormwater and wastewater planning (Integrated Planning) and other
innovative approaches for meeting our infrastructure challenges. The EPA is grateful for the
continued interest of the Subcommittee and of communities across the country in our efforts to

promote Integrated Planning for meeting Clean Water Act obligations.

The nation has come a long way in improving water quality, public health and the environment
since Congress enacted the Clean Water Act almost 45 years ago. We have improved water
quality and increased public health protection in streams, lakes, bays, and other waters
nationwide. However, significant water pollution challenges remain. We still face difficult and
expensive challenges such as providing advanced treatment for nutrients and controlling

combined sewer overflows, sanitary sewer overflows, and stormwater pollution.

Increases in impervious surfaces, aging infrastructure, declining population in rural and urban

areas, and extreme events related to rainfall and drought are stressing existing infrastructure and
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programs needed to fully attain Clean Water Act goals. In addition, many of our state and local
government partners find themselves facing difficnlt financial conditions. The EPA continues to
work with states and local governments to develop and implement new approaches that will
achieve water quality and human health goals more cost effectively and sustain our nation’s

essential water infrastructure to create jobs and strengthen the economy.

In the past, the EPA, states, and municipalities have focused on each Clean Water Act
requirement individually, without full consideration of all Clean Water Act requirements or how
various water quality investments can be coordinated and managed as a consolidated effort. This
approach may have had the unintended consequence of constraining a municipality from
addressing its most serious water quality issues first. Integrated Planning offers municipalities an
opportunity to meet Clean Water Act requirements in a way that allows the highest priority
wastewater and stormwater projects to come first, and the EPA encourages communities to
evaluate and incorporate sustainable and community first solutions, such as green infrastructure,
mnto these efforts. After extensive public input, including a series of workshops across the
country, the EPA issued the June 12, 2012 memorandum, “Integrated Municipal Stormwater and
Wastewater Planning Approach Framework.!” The Framework explains EPA’s goals in working
with communities on Integrated Plans and provides communities with a guide to develop and

implement effective integrated plans under the Clean Water Act.

! A copy of the EPA June 12, 2012 memorandum is available at: https:/ /www.epa.gov/sites/production/
files/2015-10/documents/integrated_planning_framework.pdf.
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Over the past several years, the EPA has encouraged the Integrated Planning approaches
described in the 2012 memorandum. During the previous administration the agency’s active
pursuit of flexibility within Integrated Planning has been most visible in the enforcement realm
where numerous settlements have either specifically included language incorporating Integrated
Planning, or otherwise incorporated the concepts in a consent decree. For example, in settlements
with King County and Seattle, Washington, where the EPA and the communities are working to
resolve wastewater issues, our agreements included specific provisions for developing an
integrated plan that would also include stormwater considerations. In other cases, such as recent
amendments to a consent decree with the Sewerage and Water Board of New Orleans, Louisiana,
Integrated Planning is not called out by name, but adjustments to the decree were made to
account for the multiple Clean Water Act obligations that needed to be prioritized in concert with
the ongoing recovery from Hurricane Katrina. Integrated Planning clements are part of numerous

consent decrees in settled cases and pending enforcement cases.

Several cities across the country have approached the agency about pursuing Integrated Planning
in the enforcement context to address their wastewater obligations. These cities are enthusiastic
about the opportunities to take a more holistic approach to protecting water quality. It is the
intent of the EPA to encourage Integrated Planning through avenues that emphasize the
importance of cooperative federalism. EPA will facilitate its regional offices working with
communities to develop plans and implement compliance schedules outside the enforcement

context. States and municipalities both benefit by the prioritization that Integrated Planning
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allows, granting them the flexibility to direct their limited investment resources to the projects

that will have the highest impact.

The Integrated Planning approach can also serve as a catalyst for an evolving National Pollutant
Discharge Elimination System (NPDES) permit program. While the Integrated Planning
approach is voluntary, many municipalities have developed or are developing Integrated Plans
that may ultimately inform the development of conditions and requirements in their NPDES
permits. NPDES permits can have an important role in Integrated Planning by setting
implementation schedules that are consistent with the permittee’s financial capability, allowing
for adaptive management, encouraging the use of sustainable green infrastructure, and assisting
in implementing trading programs. These approaches could support more sustainable solutions
that provide environmental improvement more quickly. In addition, the Integrated Planning
approach encourages communities to develop a public participation process which can support
adaptive management and provides opportunities for buy in and support from ratepayers, elected

officials and environmental groups.

The EPA is encouraged that several communities have expressed interest in developing an
integrated plan that can assist the NPDES permitting authority in reissuing their permits. Several
other communities have already submitted an integrated plan to their NPDES permitting
authority, and we welcome the efforts of additional communities to pursue such an approach. In

October of 2014, EPA awarded a total of $335,000 in technical assistance to five communities to
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help them develop components of integrated plans for wastewater and stormwater management
that will provide examples of how communities can develop elements of integrated plans to
support Clean Water Act permit conditions. The five communities are: Santa Maria, CA;

Burlington, VT; Durham, NH; Springfield, MO; and Onondaga County, NY.

Building on the success of the Integrated Planning Framework, the EPA worked with stakeholder
groups such as the U.S. Conference of Mayors, the National League of Cities, the National
Association of Counties, the Water Environment Federation, and the National Association of
Clean Water Agencies concerning the financial challenges that communities face as they pursue
the goals of the Clean Water Act. These financial challenges are a constant concern for both the
EPA and the regulated community, and turning attention to these issues was a natural outgrowth

of our work on Integrated Planning.

From 2012 through 2014, EPA held a series of meetings with these stakeholders to solicit their
input on the financial factors impacting community investments in clean water infrastructure. As
part of the EPA’s continued commitment to implementing Clean Water Act objectives in a
sustainable manner, the EPA issued a Financial Capability Assessment Framework (“FCA
Framework™) in 2014 to help communities understand the flexibility in the 1997 FCA Guidance.?
The FCA Framework was developed with extensive public input, including input from the
2 Kopocis, K. (2014). Financial Capability Assessment Framework for Municipal Clean Water Act Requirements.

[Memorandum]. Washington, DC: Environmental Protection Agency. Retrieved from https://www.epa.gov/
sites/production/files/2015-10/documents/municipal fca framework.pdf
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Environmental Financial Advisory Board and the stakeholder groups previously mentioned. The
FCA Framework clarifies the EPA 1997 FCA Guidance — and the flexibilities therein — for
developing compliance schedules that will ensure that the financial burdens on a utility and its
customers are fully and consistently considered. The FCA Framework also provides examples of
the types of “additional information” cities can provide in order to demonstrate a “more accurate

and complete picture” of their financial capability as is envisioned in the 1997 FCA Guidance.

Last year, Senate Report 11470, which accompanied the 2016 Consolidated Appropriations Act,
directed EPA to contract with the National Academy of Public Administration (NAPA) to
conduct an independent study to create a definition and framework for "community
affordability” and determine how different localities can effectively fund municipal projects.
NAPA will issue a report with findings and recommendations by September 19, 2017. EPA will

use the NAPA report to identify potential modifications to EPA’s 1997 FCA guidance.

1t is also important to emphasize the contributions that the 51 Clean Water State Revolving Fund
(CWSRF) programs can and do make to financing infrastructure planning at the local and
regional levels. The enactment of the 2014 Water Resources Reform and Development Act
amended the CWSRF program in ways that will clarify additional avenues for communities
when they make wastewater and stormwater investments — which will assist them in
implementing integrated plans. For cxample, these amendments specifically authorize the

CWSRF to finance measures to manage, reduce, and treat stormwater. Further, CWSRFs can
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now provide additional subsidies to encourage sustainable planning, design and construction of
wastewater infrastructure. In addition, the Act created the Water Infrastructure Finance and
Innovation Act (WIFIA) program. WIFIA is authorized to provide low-cost financing for water
infrastructure projects of regional and national significance, including any type of project
currently eligible under the CWSRF. WIFIA received its first appropriations to cover the subsidy

cost of providing WIFIA credit assistance in FY 2017,

The EPA, states and municipalities are using the flexibility in the Clean Water Act and existing
regulations to apply the Integrated Planning approach to identify cost-effective and protective
solutions to successfully improve water quality. As we move forward with the Integrated
Planning approach, we look forward to working with this Subcommittee, our state colleagues,
municipalities, and the many other partners, stakeholders, and citizens to implement it. The EPA
remains committed to improvements in wastewater and stormwater management and moving

toward full attainment of water quality and human health goals.
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introduction

The National Association of Clean Water Agencies’ (NACWA) primary mission is to advocate on behalf of the
nation’s public clean water and stormwater agencies and the communities and ratepayers they serve. NACWA
has nearly 300 public agency members who collectively treat and reclaim the majority of the nation’s
wastewater. The employees of these agencies are public servants, true front-line environmentalists, and
stewards of ratepayer dollars who ensure that the nation’s waters are clean, safe, and meet the strict
requirements of the Clean Water Act (CWA).

We applaud the Subcommittee for holding this important hearing on the issue of clean water affordability
and the U.S. Environmental Protection Agency’s (EPA) Integrated Planning Framework for municipal
wastewater and stormwater requirements. NACWA has played a leading role in urging communities to take
advantage of EPA’s integrated planning initiative.

There are a number of important bills that have been introduced in the 115" Congtess in both the House and
the Senate addressing integrated planning. As further discussed in the testimony below, NACWA is
supportive of all the legislative efforts to advance integrated planning principles, and is deeply appreciative to
all the legislators in Congress who have helped to champion this important effort.

Simply put, integrated planning allows a community to prioritize its obligations under the CWA so
communities can spend their limited resources on the most pressing water quality challenges first. Integrated
planning promises to provide significant and much-needed flexibility for many communities facing major
federal clean water obligations and water quality challenges. In fact, since EPA’s Framework was developed in
2012, more than 30 communities have initiated integrated planning efforts and a handful of communities
have completed the process, benefitting from thoughtful plans tailored to their community. NACWA believes
that codification of integrated planning under the CWA, as well as additional strategic policies detailed below
to help address municipal affordability, will advance innovation and a focus on maximizing environmental
and public health return on investment.

The Subcommittee’s focus on these important issues today reflects recognition that it is time to do things
differently under the CWA. In the 45 years since the law’s enactment, tremendous gains have been made in
controlling point source pollution, including the publicly owned treatment works (POTWs) that are managed
by NACWA’s members. The resulting water quality improvements have enabled millions of Americans across
the country to safely access and enjoy the water resources in their communities, improved wildlife habitat,
spurred new economic opportunities, revitalized waterfronts and raised property values.

Continued progress on the significant water quality challenges that remain, however, will be harder if we
continue with status quo approaches under the CWA. We have addressed much of the low-hanging fruit
under the CWA, but affordability challenges are now setting in. Furthermore, the CWA was not designed to
address what is now the largest driver of remaining water quality impairments in the U.S., non-point source
pollution. Meanwhile, the Act has created a layering of wastewater treatment and stormwater management
obligations on municipalities with little room for prioritization or innovation. As a result, municipalites are
grappling with major economic hardship and individual ratepayers are challenged by high sewer and
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stormwater bills, yet these communities may reap relatively marginal water quality gains despite the growing
investment needed to achieve them. This is, in short, a law of diminishing returns that integrated planning
can help address.

For these reasons NACWA thanks the Subcommittee for its attention to these critical issues today. As the
national advocates for municipal clean water agencies we look forward to continued engagement as you work
to advance these issues in the 115" Congress.

Affordability Concerns and the Clean Water Act

There is little doubt that the nation’s water quality has improved as a result of the CWA, yet the command-
and-control nature of the statute has led to a buildup of costly regulations on the nation’s communities and
ratepayers. The list of costly CWA requirements is well-known—from wet weather-based requirements dealing
with combined and separate sanitary sewer system overflows and stormwater run-off, to specific pollutant-
based requirements such as nutrient removal, and permit limits to implement expensive total maximum daily
loads (TMDLs). As regulations continue to get more and more stringent, many communities across the
country have also agreed to costly enforcement-based requirements and permit terms, such as sewer overflow
consent decrees that can cost individual communities billions of dollars—often ro meet a single CWA
requirement.

Separate and apart from regulatory requirements, municipal clean water agencies face a looming crisis with
their aging network of pipes and systems. EPA’s 2012 Clean Watersheds Needs Survey estimates that it will cost
POTWs $271 billion in capital investment over the next twenty years to address the water quality objectives of
the CWA. Water quality professionals widely view this as a conservative estimate.

While this needed clean water investment is driven by federal law, federal funding has declined over the past
several decades. Federal funding for water and wastewater reached close to $20 billion annually in the late
1970s, but has declined since then to less than $5 billion annually in recent years (both inflation adjusted,
2014 dollars). The decline in federal funding has shifted the financial burden to local ratepayers. Local
governments depend on ratepayer dollars and low-interest financing -~ most significantly through tax-exempt
municipal bonds and the State Revolving Loan Funds - to finance critical investments.

Although local investment in the nation’s water infrastructure has continued to increase, a large investment
gap has grown. Utilities working to close that gap and service the debt they have taken on to make needed
investments have continued to raise their rates. In fact, local ratepayers have seen the amount they pay for
wastewater services rise faster than the rate of inflation for the past 15 years in a row. NACWA’s 2016 Cost of
Clean Water Index, a survey of NACWA public utility members, found that the average cost of wastewater
services rose 2.6% in 2016, double the Consumer Price Index rate of inflation. In 2016, the national average
amount that a single-family residence pays for wastewater collection and treatment was $479 per year
($39.92/month). Regionally and in certain communities, ratepayers can pay two to three times this amount.
NACWA’s 2016 Index indicates that clean water utilities are expecting average charges to continue to increase
from 3.9 to 4.7% per year for the next five years.
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A Michigan State University study published in January 2017 found thatan estimated 11.9% of households in
the continental U.S. already have water costs that are considered unaffordable by EPA, based on average 2014
water and sewer rates and incomes. Within the next 5 years, based on projected rate increases the researchers
found that number could triple—meaning water and sewer costs would be considered unaffordable for a full
35% of households. These challenges are especially acute for smaller, often rural, communities that do not
have the ratepayer base to support large investments in their water and wastewater infrastructure. Meanwhile,
some municipalities are reaching debt financing limirts and risk a lowered credit rating, which would lead to
higher financing costs across the board for the municipality, including and beyond water infrastructure.

Consent decree requirements and associated new capital construction and debt service were among the top
reasons cited as the cause of these increases. Other drivers for large rate increases include infrastructure
rehabilitation and replacement, higher operation and maintenance costs, combined sewer overflow (CSO)
long-term control plan compliance, and sewer system improvements to reduce sanitary sewer overflows
(SS0s).

The current projection of future rate increases and expanding municipal debt loads are approaching
unsustainable levels. Simply stated, absent a new approach to regulatory compliance, the future of
maintaining — let alone adding to — the record of water quality gains is at risk.

EPA’s Integrated Planning Framework

In June 2012, NACWA was pleased to see EPA release its Integrated Municipal Stormwater and Wastewater
Planning Approach Framework and initiate an effort to help local communities develop more affordable CWA
compliance programs. EPA’s Integrated Planning Framework offers a pragmatic yet effective path for
communities to more affordably address water quality obligations.

Simply put, integrated planning allows a community to prioritize its obligations so communities can spend
their limited resources on the most pressing water quality challenges first. From stormwater and wastewater
to myriad other federal obligations such as drinking water and ait quality, as regulations continue to evolve
communities are required to devote more money and resources to comply with what are largely unfunded
mandates. The funds and resources required to comply with various obligations ultimately all stem from the
same base of local taxpayers and ratepayers. EPA’s Integrated Planning Framework demonstrates a
recognition of this burden by the Agency. But it is not only an issue of spending - the Framework puts in
place a path toward greater opportunities for innovation and strategic prioritization that can usherina
smarter way of doing business: achieving net environmental benefit outcomes that protect water quality and
public health at the most efficient ratepayer cost.

Key opportunities and benefits that may be realized through integrated planning include:

*  Creating Efficiencies - Integrated planning allows a municipality to take a holistic look at their
various environmental concerns and obligations, especially in the clean water arena. Then, working
with EPA and the state, the community will prioritize its needed investments in a way that addresses
the most pressing problems first. The plan may facilitate a more adaptive management approach
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across the planning period, where new findings and early outcomes can be evaluated and the plan
adjusted accordingly, if necessary, for a more efficient and beneficial outcome. The plan may also
identify and help prioritize new opportunities to address multiple obligations and community goals
concurrently; for example, the use of green infrastructure for stormwater management, which can also
improve air quality and provide wildlife habitat. The overall goal is to address resource protection
more comprehensively and build efficiency into the process. This may require coordination between
different permits as well as multiple regulatory bodies at the national, state and local levels.

® Project Sequencing and Scheduling - Under integrated planning, municipalities are still required to
meet all of their obligations under the law. However, the framework provides the flexibility to develop
a schedule for addressing those obligations to better manage compliance costs, spreading the burden
over a greater period of time to make the investment more affordable. This could take the formof a
compliance schedule or other mechanism that allows work to extend beyond a single permit term.
This also allows the community to be more strategic in ensuring compliance, avoiding enforcement
actions, and pursuing funding.

Congresses’ Role in Advancing Integrated Planning & NACWA Advocacy

NACWA believes that Congress has an important role in ensuring that integrated planning is more than just
an acknowledgment by EPA of the need for ~ and possibility of - a new approach. Congress can help
encourage broad implementation through the key step of codifying integrated planning. Codification will
provide municipalities with far greater certainty to develop an integrated plan, which is not without cost and
if done right, involves an intensive community process that may be difficult to justify without the certainty
provided by law.

Codification will also affirm the use of compliance scheduling in the permit context. To function within the
National Pollution Discharge Elimination System (NPDES) which has 5-year permit terms, communities with
approved integrated plans need the option of seeking compliance schedules that allow work to address CWA
requirements to extend beyond one S-year permit term., Congress could also help further incentivize the
adoption of integrated planning by extending NPDES perrmit terms beyond the current 5-year term for
communities with an approved integrated plan. By allowing extended permit terms, communities who
undertake the resource-intensive process of developing an integrated plan would have greater assurance that
their clean water investments will be secure for longer than a S-year permit term. Compliance schedules
extending beyond a single permit term and/or longer permit terms make sense given the actual time a project
takes to be implemented and yield desired results. The core of integrated planning rests in the development of
an appropriate, viable, and prioritized list of investments that can be, if necessary, incorporated into a
compliance schedule with clear benchmarks and milestones for tracking progress toward each of the
requirements contained in the plan.

Already in the 115™ Congress, several bills have been introduced that would help advance the objectives
outlined above. These include H.R. 465, sponsored by Reps. Gibbs and Chabot, long-time champions for
advancing these issues in the House; H.R. 2355, sponsored by Reps. Latta, David Joyce, Napolitano, Bustos,
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Smucker, and Fudge; and H.R. 1971, sponsored by Rep. Smucker. NACWA believes all of these bills include
important concepts to advance integrated planning principles, and applauds these Members of Congress for
leading on these critical efforts to advance integrated planning. The Association is supportive of all ideas to
incorporate integrated planning into the CWA, with the goal of achieving bipartisan language advancing
integrated planning that can pass Congress and be signed into law.

NACWA has consistently played a leadership role in advocating for an integrated planning approach,
including longstanding and related efforts over the past decades to advance a holistic watershed approach.
NACWA has also played a leading role in helping get the word out about integrated planning, including
hosting a series of informational workshops along with EPA’s Office of Water and Office of Enforcement and
Compliance Assurance, the Association of Clean Water Administrators, and the Water Environment
Federation.

NACWA has also been active in urging both Congress and EPA to provide additional support for
communities who want to pursue integrated planning, to help jump-start awareness of and confidence in this
approach in pilot communities. Developing an integrated plan can be a timely and resource-intensive
process, and federal support can help cash-strapped communities seriously consider this new model for
meeting CWA obligations. In addition, federally-funded pilot communities may report back to Congress on
the cost-savings and environmental benefits they experienced under an integrated plan.

EPA’s Affordability Guidance

NACWA has also been a leading voice urging EPA to develop a more flexible and realistic approach to
community affordability and financial capability determinations under the CWA. The Association has
wotrked to shed light on the growing financial and compliance challenges posed by CWA regulations and
remains committed to working with EPA and Congress to address affordability, a growing and acute
challenge in many communities.

Currently, EPA continues to rely heavily on Median Household Income (MHI) as an indicator of community
financial health. A method of evaluating the affordability of potential wastewater investments in a
community based on the annual percentage of MHI that it would require of a household was established in
EPA’s 1997 Combined Sewer Overflows--Guidance for Financial Capability Assessment and Schedule Development.
NACWA believes that relying on a single MHI indicaror does not account for the significant and diverse fiscal
constraints within a community on individual households. These constraints are brought on by demographic
variables such as age of the population, unemployment rate, poverty and economic conditions in the
community. Relying solely on MHI can mask the acute challenges many individuals and households within a
community face. Given the critical nature of wastewater services, households may go to extreme measures to
stay current on sewer bills, while municipalities confronted with high unpaid balances may be constrained in
their options as they seek to avoid curtting off critical wastewater services to a home.

EPA released a Financial Capability Assessment Framework in 2014 that encouraged a broader look at
community affordability beyond just MHI. While NACWA applauds EPA’s work in this regard, the
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Framework does not replace the 1997 Guidance, it merely supplements it. In the Fiscal Year 2016
Appropriations bill, Congress authorized a study by the National Academy of Public Administration (INAPA)
examining the issue of community affordability. NAPA engaged NACWA during their study process and we
look forward to seeing the results of their work, which may help guide revision of EPA’s affordability
guidance. NACWA strongly urges Congress to require EPA to revise and broaden its guidance for determining
financial capability to more accurately reflect a community’s financial challenges. We are pleased that this
issue is being addressed in legislative proposals in the 115™ Congress.

Transparency and Accountability

As NACWA works to advance integrated planning approaches at EPA, we are hopeful and optimistic that the
Agency will engage productively and meaningfully with communities around the country to explore
approaches to affordability. We are also cognizant that integrated planning represents a shift in Agency
approach and one that may require significant outreach and collaboration with the States and municipalities
throughout the early years of implementation.

NACWA strongly supports establishing an Office of Municipal Ombudsman within the EPA Office of the
Administrator, a proposal that is included in various legislative proposals in the 115® Congress. The
Ombudsman would work with EPA Headquarters and Regional Offices to ensure communities are provided
information about flexibility available to them under the CWA including the opportunity to develop an
integrated plan. We believe an Office of Ombudsman could be an important voice to elevate municipal
concerns to the Agency as well.

The Role of Green Infrastructure

EPA’s Integrated Planning Framework also encourages the use of innovative, cost-saving tools such as green
infrastructure as part of a comumunity’s integrated plan. In recent years, clean water agencies around the
country have increasingly evaluated green infrastructure alongside gray infrastructure to determine the most
appropriate, beneficial, and cost-effective path toward achieving water quality and advancing community
goals. Green infrastructure approaches include measures that use plant or soil system landscapes, permeable
hardscapes, or stormwater capture and reuse to reduce stormwater flows into sewers and reduce combined
sewer overflows into waterways. NACWA is supportive of efforts to increase opportunities for green
infrastructure technologies and believes green infrastructure use can be advanced through integrated
planning, compliance scheduling, and extended permit terms, which can provide the opportunity for adaptive
management and demonstrating progress with innovative infrastructure approaches.

Conclusion

EPA’s Integrated Planning Framework offers a unique opportunity to put the federal, state, and local
partnership back on track to help meet our communities’ and the Nation’s various water quality needs while
also addressing real affordability concerns. Combined with other strategic proposals outlined above, NACWA
believes there is a real opportunity to help reset the nation’s approach to advancing clean water in a way that
reflects current science and the present-day drivers of water quality impairments—far changed from when the
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CWA was first developed—and to address the very real affordability crisis confronting many ratepayers and
municipalities.

Clean water agencies have worked tirelessly since 1972 to advance clean water under the CWA. As we look
ahead, clean water agencies are eager to develop as Utilities of the Future, fully embracing their role not only
in wastewater treatment but as innovative water resource reclamation providers, and as financially and
environmentally sustainable assets to their communities. The strategic CWA improvements discussed herein
will advance these goals and continued progress on water quality over the next 45 years and beyond.

NACWA thanks the Subcommittee for its time on this important hearing, and the Representatives involved in
championing related legislation. We look forward to continued work with the Subcommittee and full
Congress to advance these issues.
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Statement for the Record

House Committee on Transportation & Infrastructure

Subcommittee on Water Resources and Environment

Building a 21st Century Infrastructure for America: Improving Water Quality through

Integrated Planning
May 18,2017
Chairman Graves and Ranking Member Napolitano:

Every American deserves access to clean, affordable water. Without hesitation, clean water
should be viewed as a basic human right. For too long America has neglected our water
infrastructure, leading to breakdowns in clean water access and skyrocketing water bills for too
many people. As municipalities work to comply with the Clean Water Act and fulfill the terms
and conditions of Environmental Protection Agency (EPA) consent decrees, the cost of critical
infrastructure updates are passed onto the ratepayer, placing a high burden on low-income
households.

I greatly appreciate the opportunity to discuss the issue of affordability as you discuss integrated
planning and the need for incorporation of green, cost-effective technologies in sewer and
wastewater upgrades. In the wake of the poisoning of residents in Flint, Michigan, and the
increasing number of reports of water rapidly becoming unaffordable, there are serious conceins
about the ability of communities with large numbers of low-income households to afford needed
improvements to their sewer and wastewater systems. Recent numbers show that 14 million
U.S. households cannot afford their water bills. Tens of thousands of homes in Detroit have had
their water shut off due to inability to pay the water bills. Thousands of homes in Flint are facing
the prospect of having their water shut off for unpaid bills, bills for water that has and is
poisoning them. In my own district, the City of Cleveland faces a 41 percent, five-year rate hike
that began in summer 2016. Sewer rates in the City of Akron (Summit County) increased by 69
percent in 2015 alone, threatening the ability of many to afford water, '

This unconscionable crisis is the reason I introduced the Low-Income Sewer and Wastewater
Assistance Program (LISWAP) Act of 2017. LISWAP would establish a pilot program within
EPA to award grants to assist low-income households with their water bills. Socioeconomic
status should in no way determine one’s ability to access clean, safe drinking water or sanitation.
Congress must find a way to alleviate the crippling costs borne by American households, all for
the failure to properly invest in water infrastructure over the last several decades.

Urban districts are not alone in this. According to a recent paper from researchers at Michigan
State University, water prices will have to increase by 41 percent in the next five years to cover
the costs of infrastructure improvements and climate change adaptation. A number of recent
surveys of wastewater and drinking water utilities throughout the country show that utilities have
been increasing their rates at double the rate of inflation for several consecutive years in an effort
to keep pace with new environmental compliance obligations and to upgrade outdated
infrastructore. These rising costs will mean nearly 41 million households — nearly one-third of
U.S. households — will not be able to afford a basic life necessity.
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More than a third of Americans are at risk of losing
affordable drinking water

high-risk tracts

at-rigk tracts

LISWAP addresses the growing water affordability challenge and provides a sustainable path
forward for community investment in their water and wastewater infrastructure, while also
ensuring low-income households do not bear a disproportionate financial burden. 1look forward
to working with the Committee 10 improve our water and wastewater infrastructure, and ensure
that all families can afford safe, clean water.

Sincerely,

Marcia L. Fudge
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American Rivers * American Sustainable Business Council * Earthjustice
Environment America * League of Conservation Voters
Natural Resource Defense Council * Puget Soundkeeper Alliance * River Network
Southern Environmental Law Center * Waterkeeper Alliance

May 18, 2017

Representative Garret Graves Representative Grace Napolitano

U.S. House of Representatives U.S. House of Representatives

430 Cannon House Office Building 1610 Longworth House Office Building
Washington, DC 20515 Washington, DC 20515

RE: Hearing, Building a 21" Century Infrastiucture for America: Improving Water Quality
though Integrated Planning

Dear Chairman Graves and Ranking Member Napolitano:

The federal government plays a critical role in bnilding, maintaining, and permitting water
infrastructure, including providing consistent environmental protection across all states. Water is
a precious resource and while infrastructure is necessary to convey, hold, and manage water, it is
important that the construction and operation of infrastructure does not inadvertently diminish
water quality and quantity. We respectfully ask the Subcommittee on Water Resources and
Environment of the Transportation and Infrastructure Committee to ensure the protections
provided in the Clean Water Act for public health and the environment are maintained in
all integrated planning and permitting policies.

The Environmental Protection Agency (EPA) calculates that our wastewater infrastructure needs
$271 billion in investments.' Water utilities across the country are often inadequately sized, rely
on out of date technologies, or have deteriorated due to decades of deferred maintenance. Fiscal
pressures on municipalities are great and funding is limited. Many municipalities are growing
and water systems cannot keep up with the demand. Other municipalities are not as populated as
they once were which means fewer ratepayers and excess capacity in their water system. In
addition to population shifts, municipalities have to deal with climate change impacts and
changing weather patterns - some communities are experiencing drought and others are
experiencing increased flooding and storm surges, exacerbating problems they are already

! “Clean Watersheds Needs Survey 20012 Report to Congress,” U.S. Environmental Protection Agency, 2016,
hitps:/fwww.epa.gov/sites/production/files/2015-12/documents/cwns_2012_report_to_congress-508-opt.pdf,
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experiencing from outdated infrastructure. It is vital for our communities to develop sustainable
strategies that maximize benefits per dollar investment. Municipal governments and wastewater
agencies need real help in updating pollution control plants, However, the federal protections
provided for in the Clean Water Act must be at the forefront of any solution and should not be

ignored.

In 2012, the EPA released the Integrated Municipal Stormwater and Wastewater Planming
Approach Framework (The Framework). The Framework outlines principles for communities
structuring plans for addressing multiple Clean Water Act obligations to sequence costs, which
would help make compliance more affordable overall. The Framework explicitly disallowed for
a delay in compliance with permits and enforcement actions based on the new integrated plan.
Clean Water Act protections for public health and the environment must be preserved and
followed in an integrated approach to ensure that water services benefit the ratepayer, taxpayer,
comnunities, and the environment.

However, legislation like HLR. 465, the “Water Quality Improvement Act of 2017,” weakens
the Clean Water Act and does not address the issue of our country’s outdated and failing
water infrastructure. Rather than providing municipalities with the resources they need to
come into compliance with the Clean Water Act, this bill allows water utilities to regress in their
progress towards meeting water quality standards. H.R. 465 allows utilities to claim that the cost
of cleaning up pollution is too great, and therefore those utilities need not take the steps
necessary to comply with Clean Water Act standards.

H.R. 465 incorporates a wastewater utility’s “integrated plan” for long-term compliance into the
utility’s permit and, upon permit renewal, allows for the plan’s requirements to be “modified or
removed” based on a skewed analysis of economic affordability, and in order to “help the
municipality” comply — i.e., lower the bar for compliance. The bill’s affordability criteria
address only factors that the permittees believe will portray compliance as unaffordable, with
no consideration either of factors that can make compliance less costly and more affordable or
of the benefits of investing in clean water infrastructure. This potentially allows for permit
requirements to be weakened and is in direct violation of anti-backsliding provisions in the Clean
Water Act. The bill would also require EPA to incorporate the same “economic affordability”
criteria in revisions to EPA’s 1997 Financial Capability Assessment guidance, thereby making
them broadly applicable to municipal CWA compliance, beyond the context of integrated
planning.

HR. 465 also appears to create an end run around of compliance with existing water quality
standards- which protect fishable, swimmable waters — by evading the provisions in existing law
that guard against relaxation of these standards. In addition, H.R. 465 identifies “reasonable
progress... towards meeting permit requirements” as a guiding principle for compliance
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schedules, in tension with niore protective existing law that requires schedules that “will lead to
compliance. .. as soon as possible.”

H.R. 465 prioritizes the current finances of water utilities over the economic costs that pollution
imposes upon our communities. It ignores the value of health, environment, and economic
benefits of clean water, and fails to provide solutions that make achieving those benefits more
affordable to ratepayers. The bill aims to reverse more than 45 years of Clean Water Act
precedent, and creates disincentives for timely action to restore our rivers and neighborhoods. It
also makes it more likely that wealthy neighborhoods will have clean water, while poor
neighberhoods are left behind. We oppose any weakening of Clean Water Act requirements.

Integrated Planning and Permitting, when done correctly, allows municipalities to meet the
requirements of the Clean Water Act by sequencing investments in wastewater and stormwater
infrastructure by highest priority, without changing existing regulatory or permitting standards.
Affordability is a part of integrated planning and permitting, but it should not be used as an
excuse to defer real progress in meeting water quality standards. Municipal governments and
wastewater agencies need real investment led by local, state, and federal sources, coupled with
utilities” adoption of well-known practices that reduce the costs of compliance to ratepayers. This
will secure our communities and rivers against further pollution.

The undersigned organizations support a holistic approach to achieving clean and reliable water
for our communities by using cost-effective and innovative investiments in water infrastructure.
The approach taken must maintain protections for clean water and public health provided for in
the Clean Water Act. There is a benefit to moving towards more integrated infrastructure though
better planning, evaluation, and sequencing of investments, especially if smarter infrastructure is
driving this process. Natural and nature-based solutions such as green stormwater infrastructure
and water efficiency reduce polluted runoff, recharge drinking water supplies, and increase
community green space.

The issue of how to address outdated and failing water infrastructure and the future of
infrastructure investments to protect clean water and public health is of critical importance to our
nation. We appreciate the Committee on Transportation and Infrastructure’s Subcommittee on
Water Resources and the Environment for taking the time to have a hearing on this important

topic.
Sincerely,
Meghan M. Boian

Associate Director, Policy & Government Relations
American Rivers
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David Levine
Co-Founder & CEO
American Sustainable Business Council

Jennifer Collins
Associate Legislative Representative
Earthjustice

John Rumpler
Clean Water Program Director
Environment America

Madeleine Foote
Legislative Representative
League of Conservation Voters

Becky Hammer
Staff Attorney, Water Program
Natural Resources Defense Council

Chris Wilke
Executive Director
Puget Soundkeeper Alliance

Katherine Baer
Director of Science & Policy
River Network

Navis Bermudez
Deputy Legislative Director
Southern Environmental Law Center

Daniel E. Estrin
General Counsel & Legal Director
Waterkeeper Alliance
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