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HELPING STUDENTS SUCCEED THROUGH
THE POWER OF SCHOOL CHOICE

Thursday, February 2, 2017
House of Representatives,
Subcommittee on Early Childhood,
Elementary, and Secondary Education,
Committee on Education and the Workforce,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:11 a.m., in Room
2175, Rayburn House Office Building, Hon. Todd Rokita [chairman
of the subcommittee] presiding.

Present: Representatives Rokita, Roe, Messer, Brat, Garrett,
Polis, Grijalva, Fudge, Bonamici, and Davis.

Also Present: Representatives Foxx, Allen, Takano, Adams, Scott,
and Courtney.

Staff Present: Courtney Butcher, Director of Member Services
and Coalitions; Tyler Hernandez, Deputy Communications Direc-
tor; Amy Raaf Jones, Director of Education and Human Resources
Policy; Nancy Locke, Chief Clerk; Dominique McKay, Deputy Press
Secretary; James Mullen, Director of Information Technology;
Krisann Pearce, General Counsel; Brandon Renz, Staff Director;
Mandy Schaumburg, Education Deputy Director and Senior Coun-
sel; Alissa Strawcutter, Deputy Clerk; Leslie Tatum, Professional
Staff Member; Brad Thomas, Senior Education Policy Advisor;
Sheariah Yousefi, Legislative Assistant; Tylease Alli, Minority
Clerk/Intern and Fellow Coordinator; Austin Barbera, Minority
Press Assistant; Jacque Chevalier, Minority Deputy Education Pol-
icy Director; Denise Forte, Minority Staff Director; Mishawn Free-
man, Minority Staff Assistant; Doug Hodum, Minority Education
Policy Fellow; Kimberly Knackstedt, Minority Disability Policy Ad-
visor; and Aneesh Sahni, Minority Education Policy Fellow.

Chairman ROKITA. Good morning. A quorum being present the
subcommittee on Early Childhood, Elementary, and Secondary
Education will come to order. Welcome to the first hearing of the
subcommittee for the 115th Congress. I thank everyone for their
cooperation. We are starting a little bit late, only to accommodate
the prayer breakfast held today in our Nation’s Capital. I also want
to extend a special welcome to our new ranking member, my
friend, Representative Jared Polis of Colorado. I look forward to
working together in the weeks and months ahead. I suspect we will
continue to have our differences, but there is no doubt we share the
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same goal of helping to ensure every child is prepared to succeed
in life. Congratulations and welcome.

Mr. Pouis. Thank you.

Chairman ROKITA. In recent years, this subcommittee has helped
advance positive legislative solutions for America’s students and
families. At the center of those efforts has always been the desire
to make sure every child has the opportunity to receive an excel-
lent education. That is a mantra we repeat often around here, and
for good reason, it is a critical goal, and it guides much of the work
we do in this subcommittee. And it is with that goal in mind that
we enacted legislation to put K-12 education back in the hands of
those who know best what students need, their parents, and State
and local leaders.

We also made significant progress advancing reforms to improve
career and technical education, child nutrition assistance, and stu-
dent privacy. Because there is still a lot of work to do before we
reach our shared goal, we will continue working together to deliver
the solutions our Nation’s children and families deserve and need.
We are here today to discuss one of those solutions: school choice.

Across the country, efforts are underway to empower parents
with more options when it comes to their children’s education. My
home State of Indiana, for example, operates a scholarship pro-
gram to help children from low-income families, children in failing
schools, and children with special needs so, that they receive the
high-quality education necessary to succeed, both in the classroom
and in life. The State also provides tax credits to individuals and
employers who donate to nonprofit organizations that award schol-
arships to these students. And as I am sure our witness, Mr.
Kubacki, will explain, Indiana’s charter school community has been
helping students succeed for years now.

Because these and similar efforts nationwide -- similar efforts na-
tionwide, charter schools are currently serving close to 3 million
students, and nearly 400,000 kids are benefiting from a private
school choice program, more than ever before, as we can see from
the chart above.

While these numbers will help illustrate the growing popularity
of school choice, they don’t fully capture the hope and opportunity
school choice provides, in my opinion. At a committee hearing last
year, we heard from a truly inspiring young woman named
Denisha Merriweather. Explaining how school choice changed her
life, Denisha said, quote, “The cycle of poverty is ending in my fam-
ily, thanks to the Florida tax credit scholarship. So many opportu-
nities have been given to me, and I want to create the same for
other children just like me,” end quote.

“The cycle of poverty is ending in my family.” Those are pretty
powerful words, and Denisha’s is a powerful story. Not only did
school choice provide her life-changing opportunities, but those op-
portunities have inspired her to help change the lives of others. Al-
ready, the first in her family to graduate from high school and col-
lege, Denisha is now working to become the first in her family to
receive a graduate degree. She has committed to using that degree
to advocate for expanding educational opportunities to other dis-
advantaged children and families.
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Denisha is just one of the countless individuals whose lives have
been changed because their families had a choice. With a new Con-
gress and new administration, we now have an opportunity to ex-
tend the power of school choice to other families as well. We will
look for opportunities to advance school choice and continue our
work to improve traditional public schools. But make no mistake,
these two efforts do go hand in hand. We will never turn our backs
on the millions of students who attend our Nation’s public schools,
but we also want to ensure parents have the opportunity to choose
the best school for their children. And this won’t be easy.

In fact, there is already opposition building against the idea of
empowering parents with more choices. In many ways, this ex-
plains the smear campaign against Betsy DeVos, the President’s
nominee to serve as Secretary of Education. She has shown her
commitment to all children through her words, and more impor-
tantly, through her actions. Mrs. DeVos has dedicated her life to
helping some of our Nation’s most disadvantaged students. Because
she stands firmly for parental choice, she is being attacked, ma-
ligned across the country.

No one on this committee would ever leave their children trapped
in a failing school. I challenge anyone on this committee to say
they would. Yet, some would deny other parents their very right
to do what is best for their children. If we are serious about im-
proving K-12 education, we have to demand better. The Every Stu-
dent Succeeds Act is the perfect example of what we can accom-
plish together when we put the interests of students above politics
-- when we focus on policies, not press releases. I remain optimistic
that this Congress, we will choose students and advance policies to
ensure every child receives an excellent education.

With that, I now recognize Ranking Member Polis.

[The statement of Chairman Rokita follows:]

Prepared Statement of Hon. Todd Rokita, Chairman, Subcommittee on
Early Childhood, Elementary, and Secondary Education

Good morning and welcome to the first hearing of the Subcommittee on Early
Childhood, Elementary, and Secondary Education for the 115th Congress. Allow me
to extend a special welcome to our new ranking member, Representative Jared
Polis. I look forward to working together in the weeks and months ahead. I suspect
we will continue to have our differences, but there’s no doubt we share the same
goal of helping to ensure every child is prepared to succeed in life. Congratulations
and welcome, Ranking Member Polis.

In recent years, this subcommittee has helped advance positive, legislative solu-
tions for America’s students and families. At the center of those efforts has always
been the desire to make sure every child has the opportunity to receive an excellent
education. That’s a mantra we repeat often around here, and for good reason. It's
a critical goal, and it guides much of the work we do on this subcommittee.

It is with that goal in mind that we enacted legislation to put K-12 education
back in the hands of those who know best what students need—parents and state
and local leaders. We also made significant progress advancing reforms to improve
career and technical education, child nutrition assistance, and student privacy. Be-
cause there is still a lot of work to do before we reach our shared goal, we will con-
tinue working together to deliver the solutions our nation’s children and families de-
serve. We're here today to discuss one of those solutions: school choice.

Across the country, efforts are underway to empower parents with more options
when it comes to their children’s education. My home state of Indiana, for example,
operates a scholarship program to help children from low-income families, children
in failing schools, or children with special needs receive the high-quality education
necessary to succeed both in the classroom and in life. The state also provides tax
credits to individuals and employers who donate to nonprofit organizations that
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award scholarships to students. And as I'm sure our witness Mr. Kubacki will ex-
plain, Indiana’s charter school community has been helping students succeed for
years.

Because of these and similar efforts nationwide, charter schools are currently
serving close to 3 million students, and nearly 400,000 kids are benefitting from a
private school choice program — more than ever before. While these numbers help
illustrate the growing popularity of school choice, they don’t fully capture the hope
and opportunity school choice provides.

At a committee hearing last year, we heard from a truly inspiring young woman
named Denisha Merriweather. Explaining how school choice changed her life,
Denisha said:

“The cycle of poverty is ending in my family, thanks to the Florida Tax Credit
Scholarship. many opportunities have been given to me, and I want to create the
same for other children just like me.”

The cycle of poverty is ending in my family. Those are powerful words, and
Denisha’s is a powerful story. Not only did school choice provide her life-changing
opportunities, but those opportunities have inspired her to help change the lives of
others. Already the first in her family to graduate from high school and college,
Denisha is now working to become the first in her family to receive a graduate de-
gree. She is committed to using that degree to advocate for expanding educational
opportunities to other disadvantaged children and families.

Denisha is just one of countless individuals whose lives have been changed be-
cause their families had a choice. With a new Congress and a new administration,
we now have an opportunity to extend the power of school choice to other families
as well. We will look for opportunities to advance school choice and continue our
work to improve traditional public schools.

Make no mistake: These two efforts go hand in hand. We will never turn our
backs on the millions of students who attend our nation’s public schools, but we also
\(zivant to ensure parents have the opportunity to choose the best school for their chil-

ren.

It won’t be easy. In fact, there is already opposition building against the idea of
empowering parents with more choices. In many ways, this explains the smear cam-
paign against Betsy DeVos, the president’s nominee to serve as Secretary of Edu-
cation. She has shown her commitment to all children through her words, and more
importantly, through her actions. Mrs. DeVos has dedicated her life to helping some
of our nation’s most disadvantaged students. Because she stands firmly for parental
choice, she is being attacked and maligned across the country.

No one on this committee would ever leave their child trapped in a failing school.
No one. Yet, some would deny other parents the right to do what’s best for their
children. If we are serious about improving K-12 education, we have to demand bet-
ter. The Every Student Succeeds Act is the perfect example of what we can accom-
plish when we put the interests of students above politics. When we focus on poli-
cies—not press releases. I remain optimistic that this Congress will choose students
and advance policies to ensure every child receives an excellent education.

With that, I will now recognize the ranking member, Congressman Polis, for his
opening remarks.

Mr. PoLis. I want to thank Chairman Rokita. And in particular,
I wanted to thank him for delaying the opening of this committee
as we have members, including myself, returning from the prayer
breakfast. I know there will be many others joining us that are still
on their way back.

I applaud the topic of today’s hearing. I am certainly a strong
supporter of high quality public school choice. Choice is something
that is a fundamental American value in a consumer society: we
want to choose our clothes; we want to choose our food; we want
to choose our schools to reflect our values and what we value. And
before coming to Congress, I have experience in this sector, having
founded two public charter schools, one for recent immigrants and
English language learners, and another to meet the unique learn-
ing needs of homeless and at-risk youth in transitional housing.

Both of those schools, New America School and Academy of
Urban Learning, meet the unique needs and challenges of students
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meeting them where they are, and provide a chance for them to be
able to break the challenges they face, and defy expectations, and
succeed and live the American Dream.

I am proud of Colorado. I feel Colorado is an example of public
school choice laws that work and how educational opportunities can
be a tool for advancing equity and quality in our public education
system. An example is Denver public schools, which was named the
best large school district for choice in the country by Brookings In-
stitution in 2015. The way Denver works really helps empower par-
ents through a transparent and non-discriminatory enrollment
process, meaningful partnerships between charter schools, innova-
tion schools, district schools and strong community support.

We have, among the different types of schools that serve children
in this country, district-run public schools, public charter schools
and independent schools. Of course, there is no single recipe for
success. I can point to schools in any of those categories, public
charter schools, district schools, independent schools, that I would
do anything to avoid having my child of 5 attend, and I can point
to schools in any of those categories, independent, district-run, and
charter that I would be proud to send my child to.

So clearly there is no silver bullet. We wish there were, that sim-
ply by having every school run by a district or having every school
run as a charter, or having every school run independently will
somehow make every school excellent. It doesn’t work that way.
There are different models, there are different advantages and dis-
advantages to both.

The shortcoming with many of the school choice proposals that
are being advanced currently are that they allow independent
schools to maintain selective admission requirements. It requires
students with disabilities to sign away their rights under the Indi-
vidual with Disabilities Act, or IDEA, and withhold information
from parents regarding student performance.

For a market to work, it really relies on two things: under the
laws of economics, it relies on perfect information, or as perfect in-
formation as you can have, a/k/a transparency, accountability, and
it relies on rational choice. I think everybody would agree that we
highly value that parents are always trying to make the best
choices for their child. I don’t think we doubt that. Where some of
the choice proposals are problematic is they don’t afford parents in
communities the type of relevant information they need in terms
of transparency into what is and isn’t occurring, particularly on the
independent school side. But that is a criticism that frankly, in
some areas, has also been valid on the charter school side. I would
add, in some areas, it is valid on the district side as well. Parents
(s:ihould be entitled to more information about how schools are

oing.

We have examples of programs that work and don’t work. In
Ohio, which has been noted for having a weak authorizing law for
charter schools, there have been a number of instances of schools
that have falsified attendance records. In Louisiana, low-quality
curriculum and voucher-participating schools have produced bad
results for students. In Wisconsin, there has been double-dipping
in general education funds that have supported students that were
already enrolled in private schools.
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So I hope that today’s hearing makes clear to the American peo-
ple that everybody supports and values choice. It’'s a question
around what the parameters of choice are, and what that market,
which needs to be designed to benefit students and families first,
needs to look like.

In this 1954 ruling in Brown v. Board of Education, the Supreme
Court affirmed that education is necessary for personal and eco-
nomic success; saying that “State-funded education is a right that
must be made available to all on equal terms.” If we are truly com-
mitted to fulfilling the promise of Brown v. Board of Education for
all of our children, regardless of not only race, but income, and ZIP
Code, and language status and disability, we need to invest in
making sure that schools serve all kids successfully.

I join Chairman Rokita in commending this committee and this
Congress in rewriting the Every Student Succeeds Act, ESSA. We
look forward to engaging in the oversight of that work through this
committee. I have seen, of course, Republicans and Democrats on
this committee join with regard to expressing concern for civil
rights. But unfortunately, many of us on my side of the aisle, my-
self included, fear that the Republican school choice proposals are
a back door for undermining the civil rights protections that we
wrote into ESSA, including those for students with learning dis-
abilities.

Under IDEA, students with disabilities are guaranteed a free
and appropriate education. But the private school education pro-
grams that exist, where students are sent to independent schools,
have no obligation to ESSA, and parents’ surveys show that too
many private schools require parents to fully or partially sign away
their rights under IDEA. I would point that out in contrast to pri-
vate placement that occurs through school districts with private
providers where parents maintain those rights under IDEA.

What we need are school choice programs that empower parents
and students with transparency and the information they need and
quality choices. Many of the Republican school choice proposals
that have been presented before us offer false choices that could
only exacerbate educational inequities by requiring that parents
sign away their rights, stripping parents of their voice and under-
mining important civil rights for students.

I wanted to address one final concern I have with school choice
programs. As co-chair of the congressional lesbian, gay, bisexual,
and transgender equality caucus, I have concerns about the rights
of our gay and lesbian students in voucher programs. A 2013 study
found that at least 115 private schools that participate in Georgia’s
voucher program have or promote anti-gay or anti-lesbian admis-
sion, scholarship, and discipline policies. Some voucher partici-
pating schools in Georgia, and I suspect throughout the Nation,
have policies stating that a student can be expelled for identifying
as gay or lesbian.

Now our Nation was built on the principle of equality for all
Americans, regardless of what people think of the way people
choose to live their lives in our free society. Public schools, and that
includes schools that are publicly funded, and if independent
schools are going to be publicly funded, they would have to play by
these rules, cannot discriminate and have to be a safe, welcoming,
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learning environment for all students, regardless of those kind of
individual issues in their own lives, so their faith, or lack thereof,
or their sexual orientation.

Our Nation was built on the principle of equality for all Ameri-
cans. And it is essential that we empower communities rather than
promote policies that treat various Americans as second class citi-
zens.

I look forward to today’s hearing from today’s witnesses about
how we can strengthen our public education system, rather than
dismantle it. I thank you and I yield back the balance of my time.

[The statement of Mr. Polis follows:]

Prepared Statement of Hon. Jared Polis, Ranking Member, Subcommittee
on Early Childhood, Elementary, and Secondary Education

Thank you, Chairman Rokita, for hosting this morning’s hearing on such an im-
portant topic. It’s no secret that I'm a strong supporter of high-quality public school
choice. Before coming to Congress, I founded two public charter schools. One school
provides education for recent immigrants and English Language Learners, and an-
other serves homeless and at-risk youth. Both of these schools are meeting the
unique needs and challenges of its students, and providing a chance at the great
public education that they deserve.

Colorado is an example of how public school choice can be done well, and how it
can be a valuable tool for advancing equity in our public school system. That’s the
school choice I know and the school choice I believe in. A great example is Denver
Public Schools, which was named the best large school district for choice in the
country by the Brookings Institution in 2015. Denver truly empowers parents
through a transparent and non-discriminatory enrollment process, meaningful part-
nerships between charter and district schools, and strong community support.

Unfortunately, not all public school choice is made equal. In a number of states,
weak charter school laws undermine accountability and transparency, and for-profit
corporations running charter schools put profits before students.

Republican school choice proposals allow private schools to maintain selective ad-
mission requirements, require students with disabilities to sign away their rights
under the Individuals with Disabilities Education Act (IDEA), and withhold infor-
mation from parents regarding their student’s performance.

There are numerous examples of the failures of this type of system. In Michigan,
79 percent of charter schools are run by for-profit corporations, and they have some
of the worst schools in the nation. In Ohio, a school falsified attendance records to
receive additional taxpayer funding. In Louisiana, low-quality curriculum in vouch-
er-participating schools has produced dismal results for students. In Wisconsin, gen-
eral education funds have been drained — largely to support students already en-
rolled in private schools. In Georgia, data shows that it is actually upper income
families who benefit from the state’s voucher program, meaning taxpayers are actu-
ally subsidizing private education for the wealthy.

I hope that today’s hearing makes clear to the American people that Republican
school choice is not the type of choice that will achieve equity of educational oppor-
tunity for all children. In its 1954 ruling in Brown v. Board of Education, the Su-
preme Court affirmed that education is necessary for personal and economic success,
stating that state-funded education is a right that must be made available to all on
equal terms. If we are truly committed to fulfilling the promise of Brown for all of
our children regardless of zip code, income, race, language status, or disability, we
should invest in our public education system instead of siphoning public dollars
away from public schools for unaccountable private schools.

Just last year, this Committee worked in a bipartisan fashion to write the Every
Student Succeeds Act. Under ESSA, public schools are required to transparently re-
port the performance of vulnerable students and address issues when schools are
not appropriately serving these students. I've seen firsthand Republicans’ on this
committee’s concern for civil rights. But unfortunately, Republican school choice is
a backdoor to undermining those civil rights protections we wrote into ESSA. Under
IDEA, students with disabilities are guaranteed a free and appropriate education.
But private school voucher programs have no obligation to ESSA, and parent sur-
veys show that too many private schools require parents to fully or partially sign
away their rights under IDEA. I deeply believe that all students with disabilities
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deserve the protections and supports to provide them with an equal opportunity at
a high-quality education as any other student.

Finally, as co-chair of the Congressional LGBT Equality Caucus, I have deep con-
cerns about the rights of our LGBT students in voucher programs. A 2013 study
found that at least 115 private schools participating in Georgia’s voucher program
have or promote anti-LGBT admission, scholarship, and discipline policies. Some
voucher participating schools in Georgia, and I suspect throughout the nation, have
policies stating that a student can be expelled for identifying as LGBT or coming
out as LGBT. Our nation was built on the principle of equality for all Americans—
including racial minorities, individuals with disabilities, and the LGBT community.
It is essential that we further empower these communities rather than promote poli-
cies that treat them as second-class citizens.

Republican school choice does not empower parents or students; it is a false choice
that only further exacerbates educational inequities, strips parents of their voice,
and undermines important civil rights protections for parents and students.

I look forward to hearing from today’s witnesses about how meaningful choice
that supports parents and students can be used to strengthen our system of public
education, not dismantle it. Thank you, and I yield back.

Chairman ROKITA. I thank the gentleman.

Pursuant to committee Rule 7(c), all members will be permitted
to submit written statements to be included in the permanent
hearing record. And without objection, the hearing record will re-
main open for 14 days to allow such statements and other extra-
neous material referenced during the hearing to be submitted for
the official hearing record.

I will now turn to the introduction of our distinguished wit-
nesses. First we have Mr. Michael Williams. He is a former edu-
cation commissioner with the Texas Education Agency. Prior to
this position, Mr. Williams served as the assistant Secretary of
Education for Civil Rights with the U.S. Department of Education
under President George H.W. Bush. Currently, Mr. Williams serves
as the distinguished leader in residence at the University of North
Texas at Dallas. Welcome, sir.

Ms. Almo Carter, a mother living and working in Washington,
D.C. Mrs. Carter’s son, who has Fragile X Syndrome, attends a
D.C. public school and receives services through the Individuals
With Disabilities Education Act, IDEA. Ms. Carter served as the
former chair of the interagency coordinating council, which is an
advisory panel required under the Individuals with Disabilities
Education Act. Welcome, Ms. Carter.

Mr. Kevin Kubacki, serves as executive director of the Neighbor-
hood Charter Network, a grassroots organization that manages two
public charter schools in Indianapolis, in the great State of Indi-
ana. Enlace Academy and the Kindezi Academy. Prior to this posi-
tion, Mr. Kubacki served as a school leader with Enlace Academy
and as a teacher, coordinator, and coach with the Indianapolis-
based schools, Cathedral High School and St. Matthews School.
Welcome, sir, I appreciate your leadership.

And finally, Mrs. Nina Cherry is the mother of four children who
attend Tampa Bay Christian Academy in Tampa, Florida. Prior to
attending Tampa Bay Christian Academy, the Cherry children at-
tended an A-rated public school in Pasco County but had to relo-
cate. In order to provide the best education for their children, Mr.
and Mrs. Cherry enrolled them in Tampa Bay Christian Academy
with assistance from the Florida tax credit scholarship that I men-
tioned during my opening remarks. As a result of the excellent edu-
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cation received at Tampa Bay Christian Academy, all four of the
Cherry children are on the honor roll and excelling. Welcome,
ma’am.

I will now ask the witnesses to raise your right-hand.

Seeing their hands raised, do you solemnly swear or affirm that
the testimony you are about to give will be the truth, the whole
truth and nothing but the truth?

Chairman ROKITA. Please let the record reflect that all witnesses
answered in the affirmative.

Before I recognize you to provide your testimony, let me briefly
explain our lighting system. It is pretty self-explanatory. And I out-
line it only in addition for you as a reminder to those of us up here.
When you begin, the light in front of you will be green; when 1
minute is left, it will be yellow; and when time has expired, the
light will, of course, turn red, at which time you should have
wrapped up your remarks. I will hold the members to that same
standard, 5 minutes each for their questions.

And we will start with you, Mr. Williams. You are recognized
now for 5 minutes for your testimony.

TESTIMONY OF MICHAEL L. WILLIAMS, FORMER
COMMISSIONER OF EDUCATION, TEXAS EDUCATION AGENCY

Mr. WiLLIAMS. Good morning, Chairman Rokita, Ranking Mem-
ber Polis, and I see Chairwoman Foxx and members of the com-
mittee on Education and the Workforce. Thank you for the oppor-
tunity to visit with you today. I am Michael Williams, a lifetime
proponent, beneficiary and servant of America’s public schools. I
am the proud son of two public school teachers. My mother retired
after 40 years, and worked as a high school counselor. My father
was a math teacher and football and track coach, and retired after
43 years with the honor of being inducted into the Texas High
School Coaches Hall of Fame.

I graduated from public schools in Midland, Texas. I'm here to
tell you something that has become clear to me during my years
of work in education. School choice, including private school choice,
is not a threat to strong public schools. Parents are a child’s first
and most important educators, they are also a child’s best advo-
cates. Allowing parents to choose the best education options to
meet their child’s unique needs is good for our education system,
and our schools. But most important, it is good for our children.
That is why the education system ought to empower parents to
make education choices based on what they know their children
need to be successful.

My home State of Texas has the second largest K-12 student en-
rollment with over 4.29 million students, and has experienced an
increase of 1.2 million students over the past 15 years. On most
majors, graduation rates, NAEP scores, SAT, ACT scores, AP par-
ticipation and scores, Texas student performance is on the rise, es-
pecially when you compare subpopulations from State to State.

However, deficient student outcomes persist and the academic
achievement gap remains extremely stark. Only 49 percent of all
white students performed at proficient or above on the NAEP 2013
8th grade reading. Academic outcomes are more dismal for His-
panic and black students, only 20 and 17 percent of whom per-
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formed at proficient or above. Texas desperately needs high quality
seats for these students. And private school choice could help serve
them without significantly impacting public school enrollment.

Despite what you may have heard, private school choice is not
at the expense of public school students. In fact, 31 of 33 empirical
studies found that choice improved the performance of neighboring
traditional public schools. The reality is that choice encourages
public schools to be more responsive to students’ needs and par-
ent’s preferences.

In my work, I have come to understand how truly unique each
State’s educational landscape is. As commissioner, I work with
local school districts to create solutions that fit them best. It be-
came apparent how distant some Federal education policies were
from the children served. It is important to strike the right balance
between accountability for public dollars and the autonomy essen-
tial for private schooling, and that is best accomplished at the
State level. Based on my experience as Texas education commis-
sioner, our State’s accountability system -- and I would dare say
that of other States, would not appropriately fit private school en-
rolling choice program participants.

Having been responsible for ensuring equal access to education,
and the enforcement of civil rights throughout this Nation, I am
deeply committed to guaranteeing that all students are treated
with respect and dignity, and are free from discrimination in their
learning environment.

Currently, public students with special needs who are eligible for
services under the Individuals with Disabilities Education Act,
have rights to a free and appropriate public education, and indi-
vidual services among others. The special needs community has
fought extremely hard over the decades to guarantee these rights.
An American education has certainly come a long way. Some choice
programs are targeted at providing students with disabilities, ac-
cess to high quality educational options. When parents of IDEA-eli-
gible students choose to place their child in a private school with
the help of a State-funded choice program, do IDEA rights follow
that child?

If an IDEA-eligible student’s parents have chosen to place their
child in a private school with a choice scholarship, that child is con-
sidered a parentally-placed private school student. That student
has the same IDEA rights as all other parentally-placed private
school students. This is a path parents can choose independent
from the school district if a private school’s education program bet-
ter fits the needs of that IDEA-eligible child.

So in conclusion, this is not about private versus public. It is not
about -- this is about empowering parents with the ability to choose
among high quality, diverse opportunities to fit the unique needs
of their children. The vast majority of parents will choose their
local public school. Private school choice provides additional high
quality options for parents.

Thank you.

[The statement of Mr. Williams follows:]
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House Subcommittee on Early Childhood, Elementary,
and Secondary Education Public Hearing
School Choice and Strong Public Education are Complementary
Mr. Michael L. Williams, former Texas Education Commissioner
February 2nd, 2017

Good morning and thank you for the opportunity to talk with you today, with special thanks to
Subcommittee Chairman Todd Rokita and his team for facilitating this hearing.

I'm Michael L. Williams, a lifetime proponent, beneficiary and servant of America’s public
schools.

'm the proud son of two public school teachers. My mother retired after 40 years of service to
our public school students, and worked as a high school guidance counselor. My father was a
public school math teacher, and retired after 43 years of service with the honor of being
inducted in to the Texas High School Football Coach Hall of Fame. | graduated from public
school in Midland, Texas.

Relevant to my testimony today, | was honored to serve as the first Black Commissioner of
Education in Texas history and leader of the Texas Education Agency—a role | was appointed to
by Governor Rick Perry and served from 2012 to 2015. | also served as Assistant Secretary of
Education for Civil Rights at the United States Department of Education under President George
H. W. Bush.

'm here to tell you something that has become clear to me during my years of work in
education: school choice, including private school choice, is not a threat to strong public
schools. Parents are a child’s first and most important educators. They are also a child’s best
advocates. Allowing parents to choose the best education option for the unique needs of their
children is good for our education system and our schools. But, most importantly, it's good for
children.

Throughout my career in public service, | have been privileged to talk with and learn from
hundreds of public school teachers and administrators both in Texas and nationally. The public-
school workforce gives so much of themselves to the students they serve, and'| am eternally
grateful to my colleagues, as well as my parents, for their dedication day-in and day-out. We all
want what is best for America’s children—parents, teachers, and elected officials alike. That’s
why our education system ought to empower parents to make education choices based on
what they know their children need to be successful.

How Private School Choice impacts Students:

Texas has the second largest K-12 student enroliment with over 5.2 million students in Fall
2015, only behind California. On top of our large student population, Texas has experienced the
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jargest K-12 enrollment growth in the nation, with an increase of almost 1.2 million students
from 2000 to 2015.

On most measures - graduation rates, National Assessment of Educational Progress {NAEP}),
SAT and ACT scores, Texas student performance is on the rise, especially when you compare
subpopulations from state to state.

However, deficient student outcomes persist and the achievement gap remains stark—only 49
percent of all white students were proficient or better on the NAEP 2013 8th Grade Reading.
Academic outcomes are more dismal for Hispanic students, who were 20 percent proficient,
and Black students, who were 17 percent proficient.” Texas desperately needs high-guality
seats for these students, and private school choice could help serve them without significantly
impacting public school enrollment. With rapid, steep and steady enroliment growth and poor
academic outcomes, private school choice is a solution needed by Texas and many states like
us.

Despite what you may have heard, private school choice is not at the expense of public school
students. In fact, of 33 empirical studies examining the impact of school choice on academic
outcomes in public schools, one study found no visible effect, one study found a negative
effect, and 31 studies found that choice improved the performance of neighboring traditional
public schools.” These outcomes may seem counter-intuitive to some Members of the
subcommittee, but the reality is that choice encourages the traditional public school system to
be more responsive to students’ needs and parents’ preferences.

Expectedly, private school choice also improves the academic outcomes of those who
participate. Eighteen studies have examined scholarship participants’ academic outcomes, Of
these, two studies found no visible effect between the students’ performance at their former
public school and their current private school, two studies found that one program had a
negative impact on student performance, and 14 studies found that the program positively
improves student outcomes.

Accountability for Private Schools Enrolling Private School Choice Program Participants:

In my work, | have come to understand how truly unigue each state’s education landscape is.
As Commissioner of Education in Texas, | worked with localities to co-create solutions that fit
them best, Even in my home state, there is so much local knowledge required to make prudent,
focused policy decisions for children. in state-level public education governance, it also became
apparent how distant some federal education policies were from the children served. For an
example, just look to the No Child Left Behind Act’s one-size-fits-all approach to school
accountability that, while well intended, quickly became unworkable across all 50 states.

Accordingly, any accountability system for private schools enrolling private school choice
program participants should be set at the state level. Appropriate measures must be taken to
guarantee the heaith and safety of students. Financial accountability must ensure that program
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funds are being lawfully used. However, oftentimes conversations about accountability boil
down to measuring student fearning and, specifically, testing requirements. Testing
requirements for state private school choice programs range from no testing requirement to
requiring the state test—these varied models reflect different political environments and state
education systems.

it is important to strike the right balance between accountability for public dollars and the
autonomy essential to private schooling. For example, some states require participating private
schools administer the private school’s choice of state-approved tests, including norm
reference tests, and to publicly report on results, This approach provides private schools a
choice of what assessment best fits their school model and would best serve their students—
which is the whole point of school choice. Although this model has worked well in a number
states, let me again be clear that accountability for private schoof choice programs should be
decided and implemented at the state-level.

Private School Choice and IDEA:

Having been responsible for ensuring equal access to education and the enforcement of civil
rights throughout the nation, | am deeply committed to guaranteeing that all students are
treated with respect and dignity, and are free from discrimination in their learning
environment.

Currently, public students with disabilities who are identified as eligible for services under the
Individuals with Disabilities Education Act {IDEA} have IDEA rights—including the right to a Free
and Appropriate Public Education (FAPE) in the Least Restrictive Environment {LRE}, an
individualized Education Program (IEP}, and corresponding individual services. The special
needs community has fought extremely hard over the decades to guarantee these rights for
students with disabilities. | can remember a time when many students with disabilities didn’t
even have access to public education, and were forced to remain at home or were
institutionalized. To be certain, we’ve come a long way in special education.

Some private school choice programs are targeted at providing students with disabilities access
to high-quality educational options. When parents of IDEA-eligible students choose to place
their child in a private school with the help of a state-funded private school choice program, do
IDEA rights follow that child into the private school? As Assistant Secretary of Education for Civil
Rights, | wrote the first guidance surrounding the application of federal special education rights
to Milwaukee’s Parental Choice Program-the first private school choice program— with the
Assistant Secretary of the Office of Special Education and Rehabilitative Services in 1990. Since
that initial guidance, the answer has been clear and consistent throughout Administrations."

If a public school district has made FAPE available to an IDEA-eligible student and the student’s
parents have instead chosen to place their child in a private schoo! with a private school choice
scholarship, that child is considered a parentally-placed private school student. That student
has the same IDEA rights as all other IDEA-eligible parentally-placed private schoo} student—
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they have the right to Child Find services, but have no right to FAPE or individual services as
long as they choose to remain in the private schoo! system. Of course, if the parents of an
IDEA-eligible child participating in a private school choice program instead decided to return to
the public school system, that child would be entitled to FAPE and individual services under
IDEA.

Conclusion:

When private school choice is pit against the public-school system, children lose. The
conversation we need to be having is one aimed solely at creating high-quality, diverse
opportunities to fit the unique needs of children. There is no one best school for every child;
however, there is a best school for an individual child. The vast majority of parents are happy
with their residential public'school and have great respect for public education’s role in our
democracy. School choice provides additional high-quality options to parents.

'U.S. Department of Education, National Center for Education Statistics, Common Core of Data {CCD), "State
Nonfiscai Survey of Public Elementary/Secondary Education," {December 2013). '
https://nces.ed.gov/programs/digest/d13/tables/dt13 203.20.as

#U.S. Department of Education, National Center for Education Statistics, National Assessment of Educational
Progress {NAEP}, “2013 Reading Assessment Report Card: Summary Data Tabies with Additional Detail for Average
Scores and Achievement Levels for States and Jurisdictions,” {2013).

https://www.nationsreportcard.gov/reading math 2013/files/results appendix reading.pdf

"i£riedman Foundation for Educational Choice, “A win-win solution: The empirical evidence on school choice,"
{2016). http://www.edchoice.org/wp-content/uploads/2016/05/A-Win-Win-Solution-The-Empirical-Evidence-gn-
School-Choice.pdf

¥ U.S. Department of Education, Office of Special Education and Rehabilitative Services, “Boswell Letter,”
{November 7™, 2012}. https://www2.ed.gov/policy/speced/guid/idea/memosdcitrs/12-001767r-fl-bosweli-
mckayscholarship-11-7-12.pdf

U.S. Department of Education, Office for Civil Rights and Office of Special Education and Rehabilitative Services,
“Bowen Letter,” (March 30", 2001). https://www2.ed.gov/policy/speced/guid/idea/letters/2001-

1/bowen3302001fape.pdf
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Chairman ROKITA. Thank you, Mr. Williams.
Ms. Carter, you are recognized for 5 minutes.

TESTIMONY OF ALMO J. CARTER, PARENT

Ms. CARTER. Thank you. Good morning also, Chairman Rokita,
Ranking Member Polis, and Chairwoman Foxx. On behalf of my
son, Jacob, I am very pleased to be able to speak here, have this
opportunity for not only Jacob, but all children with disabilities. I
thank you for this opportunity to speak on the issue of school
choice and equitable access to quality education.

My name is Almo Carter, and almost 9 years ago, I brought
home from the hospital a baby boy, who I adopted as a single par-
ent. Jacob grew in my heart those 38 weeks before he was born in
2008. And I am thrilled to nurture, raise up, and love him.

With my impending return to work fast approaching, I selected
a wonderful child care center. Immediately following placement, I
noticed that infants as young as 4 months were meeting develop-
mental milestones that Jacob, who was 7 months at the time, was
barely approaching. Over the next 15 months, a series of doctor vis-
its revealed Jacob’s underlying diagnosis of Fragile X Syndrome,
gol}iowed by pervasive developmental disorder, not otherwise speci-
ied.

During this time, we were introduced to the Strong Start D.C.
Early Intervention Program. I will stop at nothing to ensure that
Jacob realizes his full potential, and develops into a productive and
positively contributing member of society. Not every parent has
this time, nor the ability and wherewithal to do so.

Shortly after we discovered Jacob’s disabilities, I placed him at
Easter Seals, where Jacob could interact with typically developing
peers and receive therapeutic services in accordance with IDEA.
Before Jacob turned 3 years old, we started the transition process
through early stages. Filled with optimism and encouraged by Ja-
cob’s prognosis, I wanted to make sure that he had -- that I knew
what those educational opportunities were for him in our commu-
nity.

I started with our neighborhood public school, and although it
had an autism classroom, it was not a placement with which I felt
comfortable. I also decided to consider some of the high performing
charter schools, and explore their programming for students with
disabilities. After attending several charter school open houses, I
was not convinced that my school choice options understood and
were equipped to appropriately educate Jacob. I ended up applying
to a few charter schools through the lottery process, but we were
unsuccessful in securing a slot.

With the help of his multidisciplinary team, I placed Jacob in the
D.C. public schools’ Flagship Autism Program, and he started pub-
lic school at age 4. After staffing challenges at the school, and
changes in Jacob’s education requirements as he expanded his ca-
pacity to learn, we made an immediate change through his IEP to
a general education classroom where it was required he receive
specialized instruction, both inside and outside the general edu-
cation setting.

All schools, whether public, charter, vouchers or virtual, must, in
my opinion, comply with the same comprehensive accountability
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standards and safeguards in order to be equitable. However, right
now, only public schools and public charter schools are held to
these accountability standards and safeguards. When evaluating
public school choices, it is imperative for families to understand the
safeguards and protections of IDEA and they are given consistent
information with which to compare and analyze. Each public school
choice option should be transparent in communication and held ac-
countable for their responsibility to educate children. A school’s
number one goal should be the appropriate, effective, and success-
ful education of all students, including those with disabilities.

When a violation of IDEA occurs, parents have recourse under
IDEA to activate their due process rights. In my experience, pri-
vate school choice programs do not provide protections and paren-
tal rights akin to those that a public school system has. In most
situations, parents of students with disabilities are stripped of
their rights when they enter a private school with a voucher, if the
private school even accepts the student with a disability in the first
place.

Candidly, I perceive the risk of private school choice options to
be too great and not worth the possibility of foreclosing Jacob’s eq-
uitable access to an appropriate quality education. For Jacob -- as
a mother, I will continue to advocate on behalf of my son and other
students with disabilities to help ensure that they are all afforded
equitable access to a quality education.

Thank you for this opportunity.

[The statement of Ms. Carter follows:]
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Education and the Workforce
Early Childhood, Elementary and Secondary Education Subcommittee Hearing

Subcommittee Chairman Rokita, Ranking Member Polis, and Members of the Committee on
Education and the Workforce:

On behalf of my son Jacob, and all students with disabilities and their families, I thank you for
the opportunity to speak on the issue of School Choice and Equitable Access to a Quality
Education.

BACKGROUND

My name is Almo J. Carter. Almost 9 years ago I brought home from the hospital a baby boy
who I adopted as a single parent. Jacob grew in my heart those 38 weeks before he was born in
2008, and I’m thrilled to nurture, raise-up, and fove him! As a new mommy at the time, 1 took
seriously the responsibilities of being a parent and I believed I was prepared intellectually,
emotionally and financially to meet the challenges associated with single motherhood.

Fortunately, I was able to spend the first 6 months of Jacob’s life at home—enjoying bonding
time, cuddling together and watching him grow. With my impending return to work fast
approaching, I had to make childcare arrangements for Jacob. Admittedly, I was a little
overwhelmed with the options available for childcare as well as the considerations that went into
making the ‘right and appropriate choice.” In the end, 1 selected a wonderful childcare center
where Jacob was well-cared for and safe,

Immediately following placement, I noticed infants as young as 4 months were meeting
developmental milestones that Jacob—at 7 months--was barely approaching. These observations
prompted our quest to identify Jacob’s developmental deficiencies and delays while learning as
much as possible about his biological history. Subsequently, we started working with a cadre of
medical specialists, i.e., developmental pediatrics, genetics, neurology, pediatric ophthalmology,
urology, etc., as well as child development researchers and professionals. Over the next 15
months a series of doctor visits, assessments, tests, an MR, and targeted studies revealed Jacob’s
underlying diagnosis of Fragile X Syndrome (FXS), followed by a Pervasive Developmental
Disorder-Not Otherwise Specified (PDD-NOS) diagnosis. During this time we were introduced
to the Strong Start DC Early Intervention Program (DCEIP) and through its access to resources
and coordination of care Jacob began receiving early intervention services and support. Due to
Jacob’s disability the panoply of options were limited

The middle child of 3, I've always been a strong believer in fairness and finding common ground
in all situations. In fact the tenets of my essence are equity, opportunity and access for alf and
this applies to Jacob’s education as well. Having been entrusted with Jacob’s care and well-
being, 1 will stop at nothing to ensure Jacob realizes his full potential and develops into a
productive and positively contributing member of society, Driven by my unyielding desire for
Jacob’s success, along with 25 years of combined professional and personal advocacy, my
practice is to investigate and analyze every educational opportunity available to secure Jacob’s
equitable access to a quality education. Not every parent has the time, ability and wherewithal to
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do so where “quality” is measured against the relevant, appropriate, high-quality standards, and
effective delivery of instruction.

Shortly after the initial discovery of Jacob’s developmental delays, I placed him at Easter Seals-~
a center-oriented childcare facility--where Jacob could regularly interact with typically
developing peers and receive the required therapeutic services in accordance with his
Individualized Famify Service Plan (IFSP) under the Individuals with Disabilities Education Act
(IDEA). Before Jacob turned 3 years old we started the transition process to access early
childhood education through Early Stages, DC Public Schools. Filled with optimism and
encouraged with Jacob’s medical prognosis I was eager to learn the available options for Jacob’s
access to a quality education in my community. I started with our neighborhood public school.
Although the neighborhood school had an Autism self-contained classroom it was not a
placement with which I felt comfortable. I also decided to consider some of the “high-
performing” charter schools and explore their programming for students with disabilities.

Afier attending several charter school open houses, speaking directly with special education staff
about services and talking to families already attending, I was not entirely convinced that my
school choice options understood and were equipped to appropriately educate Jacob. However, [
ended up applying to a few charter schools through the lottery process that 1 felt were in a
position and equipped to serve Jacob’s needs. We were unsuccessful in securing a spot in any of
the charter schools we had applied. Consequently, DCPS was our best option and we moved
forward through the eligibility and determination process. It is important to note here, similar to
my search for daycare, that the panoply of “choice” was narrowed and in fact not a viable choice
for Jacob due to his disability.

Following comprehensive research and investigation I zealously advocated for Jacob’s
placement in DC Public School’s “flagship™ Autism program, which at the time I believed was
an appropriate school choice that would afford him equitable access to a quality education. With
the help of his multidisciplinary team (MDT) I placed Jacob in the Autism program and he
started public school at 4 years of age. Over the next couple of school years the Autism program
underwent system-wide changes and experienced a series of unexpected and volatile staffing
challenges which negatively impacted Jacob’s academic success in the self-contained classroom.
That instability coupled with changes in Jacob’s education requirements as he developed and
expanded his capacity to learn prompted an immediate change through his IEP to a general
education classroom where it was required he receive specialized instruction both inside and
outside the general education setting.
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ACCOUNTABILITY AND SAFEGUARDS IN SCHOOL CHOICE FOR EQUITABLE
ACCESS TO A QUALITY EDUCATION

All schools whether public, public charter, publicaily funded vouchers or virtual must, in my
opinion, comply with the same uniform, comprehensive accountability standards and safeguards
in order to be equitable. However, right now, only public schools and public charter schools are
held to the same comprehensive accountability standards and safeguards. Strong accountability
measures across school choice options will not only serve to reduce subjectivity, but it will also
yield practical and accurate measures of whether equitable access to a quality education has.been
attained allowing for transparency of the educational system. This allows parents to make
informed decisions about choice options.

When evaluating public school choice and equitable access to a quality education it is imperative
for families to understand the safeguards and protections of IDEA — namely a free appropriate
public education (FAPE) in the least restrictive environment (LRE) and due process protections.
This must be coupled with complete, accurate and consistent information with which to compare
and analyze. Families and their students with disabilities should, at a minimum consider the
availability of specialized instruction and related therapeutic services (OT, PT, speech), service
delivery model, i.e., inclusion vs. self-contained, as well as transparency and accountability
safeguards, i.e., process, protocol and procedures, etc., across public school choice domains.
Each public school choice option should be transparent in communication and schoot
administrators, educators, and staff should all be held accountable for their responsibility to help
educate children. A school’s number one goal should be the appropriate, effective and successful
education of ALL students, including those with disabilities.

Generally, public school systems have an organizational structure and hierarchy of authority that
promote transparency and accountability. For the most part, the public school system complies
with requirements in IDEA such as a Free and Appropriate Public Education (FAPE) in the Least
Restrictive Environment (LRE) and due process protections, and gives regular notice of the
parent and student’s rights and responsibilities. When a violation of IDEA occurs, parents have
recourse under IDEA to activate their due process rights. This ability for recourse is of
paramount importance to families and their children. In my experience, private school choice
programs do not provide protections and parental rights akin to those that a public school system
has. In most situations, parents of students with disabilities are stripped of their rights when they
enter a private school with a voucher, if the private school even accepts the student with a
disability in the first place.

Candidly, I perceive the risk of private school choice options to be too great and not worth the
possibility of foreclosing Jacob’s equitable access to an appropriate quality education as
mandated and protected by IDEA. In the [DC] public school system recourse opportunities are
more readily accessible and include the Executive Office of the Mayor and the City Council as
well as the safeguards mentioned earlier under IDEA including due process protections. In my
experience for-profit charter schools’ organizational cuiture, attitudes and communicated
interests are forces that drive a business mode! mentality and approach to mass or bulk
education. And because it is perhaps perceived to be significantly more costly to appropriately
educate students with disabilities, a cost-benefit analysis might reveal a negative effect on their
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bottom line. Furthermore, it tends to be even more challenging (and very expensive for families)
for traditional private schools to address educational requirements and/or accommodate students
with disabilities. Thus, my familiarity, level of comfort and previous success navigating the
public school system has benefitted Jacob causing us to stay.

INCLUSION IS ESSENTIAL TO EQUITABLE ACCESS TO A QUALITY EDUCATION
AND PARAMOUNT TO SUCCESSFUL COMMUNITY INTEGRATION

As Jacob has matured and his needs have changed, inclusive educational opportunities with
appropriate educational supports and services are of paramount importance. My research and
investigation into non-public special education school programs reveal that meaningful inclusion
opportunities are non-existent. Similarly, for-profit and unaccountable charters schools, boast
mission-specific programming that doesn’t include inclusive opportunities.

A way to increase inclusive practices involves a commitment from individual and collective
school leadership to inclusive programming, followed by collaboration and the leveraging of
current resources for access to targeted training that will help build and increase capacity to serve
greater numbers of students in a meaningful manner. For Jacob equitable access to quality
education now includes meaningful inclusion. Research supports meaningful opportunities of
inclusion that foster social interaction, learning and engagement between disabled and non-
disabled students. Consistent and equitable implementation of an inclusion model is also known
to facilitate successful community integration. Thus, my school choice for Jacob remains in the
public school system where he has the opportunity to be educated to the greatest extent possible
with his general education peers and where | am confident that his educational rights are
protected under the IDEA.

In conclusion, Facob will remain in the public school system. Knowing that my child will be
educated with the services, accommodation and protections atforded him by the IDEA in an
inclusive environment is paramount. As a mother [ will continue to advocate on behalf of my son
and other students with disabilities to help ensure that they are ALL afforded equitable access to
a quality public education.

Thank you for this opportunity to testify on this critical issue and [ ook forward to answering
your questions.
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Chairman ROKITA. Thanks, Ms. Carter.
Mr. Kubacki, you are recognized for 5 minutes.

TESTIMONY OF KEVIN KUBACKI, EXECUTIVE DIRECTOR, THE
NEIGHBORHOOD CHARTER NETWORK

Mr. KuBACKI. Chairman Rokita, Ranking Member Polis, and
members of the subcommittee. My name is Kevin Kubacki, and I
am the executive director of the Neighborhood Charter Network in
Indianapolis. Thank you for inviting me to discuss how our schools,
Enlace Academy and Kindezi Academy, illustrate that school choice
can transform the lives of children.

I began this work as a charter school leader because I am, first
and foremost, a father. I know what it is like to hold the hand of
each one of my three children on the walk on the first day of kin-
dergarten. And I remember vividly hoping that the school would
see my children the way I see them. That the school would recog-
nize their individual strengths and truly make them the best
versions of themselves. It takes incredible trust for a parent to
hand over their most precious creation to a school. And I believe
that schools must honor that trust. As a father, I refuse to accept
that other parents might not feel the same trust in their own
school. With a dedicated talented and diverse board, and equally
diverse and talented staff, we launched Enlace Academy in 2013 to
give those parents another choice.

Enlace is the founding elementary school for the Neighborhood
Charter Network’s growing family of public charter schools in Indi-
anapolis that believes that every child can and will learn. The
schools located on Indianapolis’ west side serving families living in
the international marketplace neighborhood were predominantly
English language learners.

In order to address the specific needs of each and every one of
our students, we use a personalized, blended learning approach
paired with intentional character development that is rooted in
core values: lead with love, embrace uniqueness, foster character
and ignite imagination, so our children can become leaders who
choose their own futures in high school, college, and beyond.

Enlace Academy is a grassroots charter school whose name
“Enlace” derives from the Spanish word for “link” or “connection,”
because the school seeks to be the hub of community for her fami-
lies in creating meaningful connections with community partners,
so that our whole families can be healthy and happy. Enlace cur-
rently has 365 students, 93 percent of whom are living in poverty.
Nearly two-thirds of our students are English language learners,
the highest percentage of any school in the State of Indiana.

As a result of our high levels of family engagement and commit-
ment, we have created a stable learning environment for our stu-
dents with a 90 percent retention rate, and 96 percent attendance
rate. Additionally, on the State assessment, our gross score of 115
points far exceeded the State average and earned us an A rating,
which only 24 percent of the schools in Indiana received. We have
done all of this without having to expel students. We truly believe
all children can and will learn.

We are proud of the amazing work our dedicated staff and stu-
dents who are committed to achieving excellence each and every
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day. We also believe that our high student achievement results
from rigorous systems of accountability. As a public school, we are
held accountable to the State requirements for all schools. As a
charter school, we are additionally held accountable to our author-
izer for high academic achievement, strong financial health, and
ethical governance practices. Most importantly, though, we are
held accountable to the families we serve, because ultimately, if we
don’t honor the trust they place in us, they can choose another
school that better meets their needs.

We are excited to be serving families in Indianapolis right now
because of the strong school choice legislation that exists, paired
with the collective responsibility for the children that is felt by
charter schools in Indianapolis public schools, our partner district.
Enlace Academy is one of the first charter schools to partner with
IPS as an innovation network school. In this symbiotic partnership,
we are able to access the economies of scale of the district, and uti-
lize the district facility, and in exchange, we have the autonomy to
educate kids in our innovative school model whose State assess-
ment scores are counted for the district.

Furthermore, after seeing success in Enlace Academy, the dis-
trict extended the partnership by allowing us to implement our
successful practices in restarting one of their most academically
challenged schools. We launched this in August as our second
school, Kindezi Academy. The name Kindezi originates as an Afri-
can philosophy that preaches taking collective ownership of the
education of the children, an apt name given the collaborative edu-
cational narrative in Indianapolis today.

While we did receive the charter school’s program grant funding
when launching Enlace Academy, that option was not available in
Indiana when we launched Kindezi. And it is only through the
strong partnership we share with IPS that our school’s open and
profoundly changing lives today.

I am so proud to be managing schools that provide parents with
options that can meet the unique needs of their children, and en-
sure they reach their potential. Parents, not ZIP Codes, get to de-
cide what school meets the specific needs of their children. Charter
schools provide parents with options for their child to access a
high-quality education.

The charter community now numbers more than 3 million stu-
dents, and continues to grow as more parents see the power of
school choice. I believe offering parents broad school choice helps
all students to compete and serve and attract students to their
schools.

I thank you for the opportunity to speak to you this morning and
look forward to your questions.

[The statement of Mr. Kubacki follows:]
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Testimony of Kevin Kubacki
Subcommittee on Early Childhood, Elementary and Secondary Education
February 2, 2017

Chairman Rokita, Ranking Member Polis, and members of the Subcommittee. My name is Kevin
Kubacki, and | am the Executive Director of the Neighborhood Charter Network in indianapolis.
Thank you for inviting me to discuss how our schools, Enlace Academy and Kindezi Academy,
illustrate that school choice can transform the lives of children.

t began this work as a charter school leader because | am first and foremost a father. | know
what it is like to hold the hand of each one of my three children on the walk to school on the
first day of Kindergarten, and { remember vividly hoping that the school would see my children
the way | see them, that the school would recognize their individual strengths and truly make
them the best versions of themselves, It takes incredible trust for a parent to hand over their
most precious creation to a school, and | believe that schools must honor that trust. As a
father, | refuse to accept that other parents might not feel the same trust in their own school.
With a dedicated, talented, and diverse board, and an equally diverse and talented staff, we
launched Enlace Academy in 2013 to give those parents another choice.

Enlace is the founding elementary school for The Neighborhood Charter Network’s growing
family of public, charter schools in Indianapolis that believe that every child can and will

learn. The school is located on Indianapolis’s west side, serving the families living in the
International Marketplace neighborhood who are predominantly English Language Learners. in
order to address the specific needs of each and every one of our students, we use a
personalized, blended learning approach paired with intentional character development that is
rooted in the core values: lead with love, embrace uniqueness, foster character, and ignite
imagination so that our children can become leaders who chose their own futures in high
school, college, and beyond.

Enlace Academy is a grassroots charter school whose name Enlace derives from the Spanish
word for link or connection because the school seeks to be the hub of community for her
families and create meaningful connections with community partners so that our whole
families can be healthy and happy. Enlace currently has 365 students, 93% of whom are living
in poverty. Nearly two-thirds of our students are English Language Learners, the highest
percentage of any school in the state of Indiana. As a result of our high levels of family
engagement and commitment, we have created a stable learning environment for our students,
with a 90% retention rate and 96% attendance rate. Additionally, on the state assessment, our
growth score of 115 points far exceeded the state average and earned us an A-rating, which
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only 24% of the schools in indiana received. We have done all of this without having to expel
students. We truly believe all children can and will learn.

We are proud of the amazing work of our dedicated staff and students who are committed to
achieving excellence each and every day. We also believe that our high student achievement
results from rigorous systems of accountability. As a public school, we are held accountable to
the state requirements for all schools. As a charter school, we are additionaily held
accountable to our authorizer for high academic achievement, strong financial heaith, and
ethical governance practices. Most importantly, though, we are held accountable to the
families we serve because, ultimately, if we don’t honor the trust they place in us, they can
choose a school that better meets their needs.

We are excited to be serving families in indianapolis right now because of the strong school
choice legislation that exists paired with the collective responsibility for the children that is feit
by charter schools and Indianapolis Public Schools, our partner district. Enlace Academy was
one of the first charter schools to partner with IPS as an Innovation Network school. in this
symbiotic partnership, we are able to access the economies of scale of the district and utilize a
district facility and, in exchange, we have the autonomy to educate kids in our innovative school
model whose state assessment scores are counted for the district.

Furthermore, after seeing success at Enlace Academy, the district extended the partnership by
allowing us to implement our successful practices in restarting one of their most academically
chaltenged schools. We launched this school in August as our second school, Kindezi Academy.
The name Kindezi originates as an African philosophy that preaches taking collective ownership
of the education of the children, an apt name given the collaborative educational narrative in
indianapolis today. While we did receive the Charter Schools Program Grant funding when
launching Enlace Academy, that option was not available in Indiana when we launched Kindezi
Academy, and it is only through the strong partnership we share with IPS that our schootl is
opened and profoundly changing lives today.

{ am so proud to be managing schools that provide parents with options that can help meet the
unique needs of their children and ensure that they reach their potential. Parents, not zip
codes get to decide what school meets the specific needs of their children. Charter schools
provide parents with options for their child to access a high quality education. The charter
community now numbers more than 3 million students, and continues to grow, as more
parents see the power of school choice. | believe offering parents broad school choice helps all
students, as schools compete to serve and attract students to their schools.

t thank you for the opportunity to speak to you this morning and | look forward to your
questions.
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Chairman ROKITA. Thank you, sir.
Mrs. Cherry, you're recognized for 5 minutes.

TESTIMONY OF NINA CHERRY, PARENT

Mrs. CHERRY. Good morning, Chairman Rokita, Ranking Member
Polis, and Chairwoman Foxx, and distinguished members of the
subcommittee. It is an honor to be here to share my family’s school
choice story with you. My name is Nina Cherry. I live with my hus-
band, Demetrius, and our four children in Tampa, Florida. School
choice provided my family with the hope and stability my children
badly needed. And from the school choice community, we were wel-
comed into, I know my family’s story is not all that unique. For
parents, it is not about public school versus private schools. We are
just looking for schools that meet our children’s needs.

My children were thriving in a wonderful A-rated Pasco County
public school. When my husband’s sales commission plummeted,
we lost our permanent home. Without our home, our children were
no longer zoned for the public school where they learned and
thrived. It was an extremely difficult time for us. We spent several
months couch-surfing as a family of six, staying with friends and
family until my husband can find a new job. As we bounced from
school zone to school zone, I decided that I didn’t want my chil-
dren’s education to suffer because of our family’s economic strug-
gles.

I heard about Florida’s tax credit scholarship program from a
friend, and I immediately applied. I was so relieved and beyond
thrilled when my children were granted the scholarship. I began
looking into some of Florida’s 1,700 private schools that enroll tax
credit scholarship students. When I toured Tampa Bay Christian
Academy, I knew everything was going to be okay. The scholarship
provided by Florida’s program enables us to send all four of our
children to Tampa Bay Christian Academy. During that dark time,
I was so grateful that Demetrius and I could concentrate on getting
back on our feet, knowing that we found a school that meets our
children’s needs, educationally.

Florida’s tax credit scholarship program was a lifeline for our
family, and I am so thankful we live in a State that provides school
choice. Our entire family has felt welcome by the school choice com-
munity and our school. Tampa Bay Christian provides the family
environment I wanted for my children, especially during this hard
time.

Since my children enrolled in Tampa Bay Christian Academy, I
have joined the school staff as the administrative assistant. I also
serve as a senior class adviser and mentor older girls at the school.
With my employee discount, we pay some tuition for each child, but
the scholarship makes educating our children in the environment
that works best for them possible. But the scholarship makes edu-
cating our children and the environment that works best for my
children’s needs. Our children are thriving at Tampa Bay Chris-
tian, and all four of them are on honor roll. Some people who don’t
really understand school choice programs claim they don’t have
enough accountability.

For my children’s education the primary accountability rests
with Demetrius and me. If we don’t feel that the school is serving
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our kids well, we are empowered to communicate our concerns to
the school. If we decide another school would meet our children
needs better, we can move them to that school.

In Florida, the tax credit scholarship follows a child, even if the
child transfers during the school year. One of the reasons we chose
Tampa Bay Christian Academy is because it holds my kids to a
high expectation, and there is a culture of high achievement. Also,
Florida tax credit scholarship students have to take an annual test.
At Tampa Bay Christian Academy, my children are assessed annu-
ally in math and reading. And the teachers can use the test results
to help my kids learn more throughout the year.

I know my school choice story is not unique. There are over
97,000 students using Florida’s tax credit scholarships this school
year. There are over 400,000 students nationwide benefiting from
private school choice programs, plus millions of students benefiting
from charter schools, magnet programs, and open enrollment.

I am very supportive of providing a wide range of options for
families. Children vary in so many ways. Family situations change,
and students’ academic and emotional needs can change as well.
School choice programs, like the Florida tax credit scholarship pro-
gram, allow parents to find the environment where the children
will learn best.

Chairman Rokita, Ranking Member Polis, and distinguished
members of the subcommittee, I want to thank you once again for
holding this hearing and communicating to families across the
country that you are committed to expanding their educational op-
portunities. I hope that sharing my story here will help make an
impact on other families.

[The statement of Mrs. Cherry follows:]
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Statement before the United States Congress
House Committee on Education and the Workforce’s
Subcommittee on Early Childhood, Elementary, and Secondary Education
“Helping Students Succeed Through the Power of Schoo! Choice”
Nina Cherry
February 2, 2017

Good morning, Chairman Rokita, Ranking Member Polis, and distinguished members of the

Subcommittee. It is an honor to be here to share my family’s school choice story with you.

My name is Nina Cherry. | live with my husband, Demetrius, and our four children in Tampa, Florida.

School choice provided my family with the hope and stability my children badly needed. And, from the
school choice community we’ve been weicomed in to, | know my family’s story is not all that unique.
For parents, it's not about public schools versus private schools. We are just looking for schools that

meet our children’s needs.

My children were thriving in wonderful, A-rated Pasco County public schools, but when my husband’s
sales commission plummeted, we lost our permanent home. Without our home, our children were no

longer zoned for the public school where they learned and thrived.

it was an extremely difficult time for us. We spent several manths couch-surfing as a family of six,
staying with friends and family until my husband could find a new job. As we bounced from school zone
to school zone, | decided that | didn’t want my children’s education to suffer because of our family’s

economic struggles. -

t heard about Florida’s tax-credit scholarship program from a friend and immediately applied. | was so
relieved, and beyond thrilied, when my children were granted scholarships. i began looking into some of
Florida’s 1,700 private schools that enroll tax-credit schotarship students. When i toured Tampa Bay
Christian Academy, | knew everything was going to be okay. The scholarships provided by Florida's

program enables us to send all four of our children to Tampa Bay Christian.

During that dark time, | was so grateful that Demetrius and | could concentrate on getting back on our
feet knowing we found a school that would best meet our children’s educational needs. Florida’s tax-
credit scholarship program was a lifeline for our family, and 1 am so thankful we five in a state with

schoof choice programs.
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Our entire family has felt welcomed by the school choice community, and our school. Tampa Bay

Christian provides the family environment | wanted for my children, especially during this hardship.

Since my children enrolled in Tampa Bay Christian, | have joined the school’s staff as the Administrative
Assistant. | also serve as the Senior Class Advisor and mentor older girls at the school. With my
employee discount, we pay some tuition for each child, but the scholarship makes educating our
children in the environment that works best for them possible. Our children are thriving at Tampa Bay

Christian, and all four of them are on the honor roli.

Some people who don’t really understand school choice programs claim that they don’t have enough
accountability. For my children’s education, the primary accountability rests with Demetrius and me. If
we don’t feel that the school is serving our kids weli, we are empowered to communicate our concerns
to the school. if we decide another school would meet our children’s needs better, we can move them
to that schootl. in Florida, the tax-credit scholarship follows the child even if the child transfers during

the school year.

One of the reasons we chose Tampa Bay Christian is because it holds my kids to high expectations and
there is a culture of high achievement. Also, Florida tax-credit scholarship students have to take an
annual test. At Tampa Bay Christian, my children are assessed annually in math and reading, and the

teachers can use the test results to help my kids fearn more throughout the year.

I know my school choice story is not unique. There are over 97,000 students using Florida tax-credit
scholarships this school year. There are over 400,000 students nationwide benefiting from private
school choice programs, plus mitlions of students benefiting from charter schools, magnet programs and

open enroliment.

| am very supportive of providing a wide range of options to famities. Children vary in so many ways.
Families’ situations change and students’ academic and emotional needs can change, as well. Schoo!
choice programs like the Florida tax-credit scholarship program allow parents to find the environment

where their children wiil learn best.

Chairman Rokita, Ranking Member Polis, and distinguished members of the Subcommittee, | want to
thank you once again for holding this hearing and communicating to families across the country that you
are committed to expanding their educational opportunities. i hope that sharing my story here will help

make an impact on other families.
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Chairman ROKITA. Thank you, Mrs. Cherry.

We will now entertain member questionings. In the interest of
accommodating as many members as possible in their schedules, I
am going to go last in my questioning.

With that, I will recognize the chairwoman of the full committee,
Dr. Foxx, for 5 minutes.

Chairwoman Foxx. Thank you, Chairman Rokita, and I want to
thank all of our witnesses for being here today. I noted such good
time management on your part, too.

Mr. Williams, not everyone knows this, but my first experience
in public office was on my local school board, and I went to public
schools. I served for 12 years on the local school board. It is always
frustrating to me that advocates for public education see parental
choice across the full range of available educational options as such
a threat. It seems to me that those of us who support greater edu-
cational choice need to do a better job of explaining our support.
We do not oppose public education. Your experience makes it clear
you do not oppose public education. So how can proponents of
school choice make it clear that support for giving parents more op-
tions to find the right school for their children does not arise from
opposition to public education?

Mr. WiLLiAMS. Madam Chairwoman, I think what we have to do
fundamentally is to have a conversation with the American people
about the value of learning and that parents are entitled to make
a decision that they believe is in the best interest of their children.
Children have different interests, children have different learning
styles. Some parents may want a youngster to be imbued with a
certain kind of, perhaps, a religious experience during their learn-
ing. And what you are trying to do is match the student with the
proper learning environment to be able to make sure that young-
ster can succeed in life. And so, public school -- there is a great
value to public school, I was a State commissioner. But there is
also aﬁl opportunity and a value for a private learning experience
as well.

Chairwoman Foxx. Thank you.

Mr. Kubacki, you state in your testimony that your schools have
accountability to States, your authorizer, and most importantly, to
parents. Can you expound on why the accountability to parents is
the most important aspect of the accountability your schools face?
And what does that accountability look like?

Mr. KUBACKI. Absolutely. We invite the parents to be part of our
team for educating the child. It goes back to the proverb of “it
takes a village” to educate children. And so what we do is we put
a lot of work in the front end before we open the school, and then
continually, as the school is in session, to continually invite the
parents in. We have monthly family events where families can
come in and see what has been going on in the school. Parents are
invited to -- we have an open door policy where they are invited
to come to the classrooms. We connect with the parents to make
sure they have a clear understanding of the progress of their stu-
dents, both educationally and in their character development. And
we see them just as our partners. And we know that if we are not
serving to meet the needs of the parents, that they are going to
find a school that does meet those needs. And so for us, we pay
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very special attention to what are the unique needs for all of the
families. And as the name Enlace suggests, we will also try to con-
nect those parents to services that they may be able to utilize to
help make sure that the home environment is stable so that the
children can come to school ready to learn.

Chairwoman Foxx. Thank you very much.

Mrs. Cherry, you said in your testimony that the primary ac-
countability rests with you and your husband, Demetrius. You are
empowered to find the school that best meets your children’s needs.
What reaction do you have when you hear the arguments that par-
ents can’t be trusted to make the right decision for their children?

Mrs. CHERRY. Thank you for the question. I don’t believe that’s
true at all. As a parent, we know our children better than anybody.
We know what needs they have. We know the different unique
learning styles they have. So it kind of saddens me that there’s
people that think that parents don’t know what’s best for their
child. Because for me and my husband, we do know what’s best for
our children.

Chairwoman Foxx. Thank you, very much. And Ms. Carter, I
want to say to you thank you so much for being willing to adopt
your child. I think anyone who adopts a child is to be commended,
and certainly what you have done to be an advocate is to be com-
mended.

Thank you, Mr. Chairman. I yield back.

Chairman ROKITA. I thank the chairwoman. The ranking mem-
ber is going to employ a bit of the same model that I have on my
side so with that, I would recognize the ranking member of the full
committee, Mr. Bobby Scott --

Mr. Scort. Thank you, Mr. Chairman.

Chairman ROKITA. -- for 5 minutes.

Mr. ScorT. Thank you, Mr. Chairman. First, I would like to sub-
mit six documents for the record, letters opposing the harmful Re-
publican school choice proposals from the National PTA, the Na-
tional School Boards Association, American Federation of Teachers,
Texas Association of School Boards, National Education Associa-
tion, and finally, a letter signed by 50 national organizations, in-
cluding disability advocacy organizations and civil rights organiza-
tions, all opposing private school vouchers.

Chairman ROKITA. Without objection.

[The information follows:]
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February 1, 2017

The Honorable Virginia Foxx The Honorable Bobby Scott

Chairwoman Ranking Member

Committee on Education and the Workforce Committee on Education and the Workforce
U.S. House of Representatives U.S. House of Representatives

2176 Rayburn House Office Building 2101 Rayburn House Office Building
Washington DC 20515 Washington, DC 20515

Dear Chairwoman Foxx, Ranking Member Scott and Members of the Committee on Education and
the Workforce:

On behalf of National PTA and our 4 million PTA members, we appreciate the opportunity to
submit this fetter in advance of the Committee’s hearing on “Helping Students Succeed Through
the Power of School Choice,” scheduled for Feb. 2, 2017, National PTA is the oldest and largest
volunteer child advocacy association in the United States, with congresses in all 50 states, DC,
Virgin Istands, Puerto Rico and Europe. For over 120 years, National PTA has been a strong
advocate for public education and a reputable resource for empowering all families to effectively
engage in their child’s education.

Our association remains steadfast in our approach of putting the needs of all children first by
advocating for high-quality public education. National PTA supports public education as the major
vehicle for preserving the basic values of a democratic system of government, This system must he
strengthened with the support of adequate funding, and continue to be governed by public
officials.

National PTA supports educational choices within public schools 50 as to meet the needs of alf
students and believes parents and families should be involved in the planning, development,
implementation and evaluation of public school choice plans. in addition, Nationa! PTA believes
pubiic school choice programs--special programs within a schooi, intra or inter-district choice,
magnet or regional schools—should adhere to the following principles:

* Schools must provide adequate, objective and language-appropriate information to
parents so they can make informed decisions

s Students must have access to free transportation to ensure equity

¢ Schoois must offer a fair and open selection process

»  Curriculum, personnet and student performance standards must be non-discriminatory and
assure equal educational opportunities

¢ Public funds must be used for pubtic schools only
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However, there is a difference between pubiic school chaice programs and the use of taxpayer
dottars for private school voucher programs. National PTA opposes any private school choice
proposal and/or voucher system that diverts public funds to private or sectarian schools. Public
dollars carry the responsibility for providing public access, governance and accountability. National
PTA believes that pubtic support of any school must not be allowed to detract or divert money
from the continued operation of a viable system of pubtic education.

We will oppose any attempt to funne! taxpayer funds to a private school voucher program such
as--vouchers, tax credits, deductions or a portability scheme-—that would divert public school
resources. Vouchers divert desperately-needed resources away from the public school system to
fund the education of a few, select students, with iimited, if any, real impact on student academic
achievement. Instead of providing equal access to high-guality education or setting high standards
for accountability, voucher programs have proven ineffective, lack accountability to taxpayers and
deprive students of rights. Congress would better serve all children by using funds to make public
schools stronger and safer, rather than by creating a new voucher program.

Although promoted as “schoot choice,” private schoot vouchers do not provide real choice for
students and parents. In fact, calling vouchers “schoal choice” is a misnomer, as they do not
provide quality education choices to most famities. Studies show that voucher programs often fail
to provide adequate, objective and fanguage-appropriate information to families in order to aliow
them to make an important and critical decision for their child. This is particularly troublingly to us
at National PTA. The “choice” in voucher programs actuatly lies with private schools, which may
turn students away for a variety of reasons. in contrast, public schools are open to all.

Students with disabilities are particularly underserved by voucher programs. Private voucher
schools do not adequately serve students with disabilities, often denying them admission or
subjecting them to inappropriate or excessive suspensions or expulsions. Nor do private voucher
schoals provide them with the same quality and quantity of services available to students in public
schools, including those mandated under each student’s individualized education plan {(iEP}. For
example, in Washington, DC, a significant number of students who received a private school
voucher had to reject their vouchers because they were unable to find a participating schoo! that
offered services for their learning or physical disability or other special needs.

Vouchers also fail to improve academic opportunities. Recent studies of the Louisiana and Chio
voucher programs revealed that students who used vouchers actuaily performed worse on
standardized tests than their peers who were not in the voucher programs. Multiple studies of the
DC, Mitwaukee and Cleveland school voucher programs reveaied similar findings: students who
were offered vouchers did not perform better in reading and math than students in public schools.
In fact, Department of Education studies of the DC voucher program show that students who
participated in the program were actually less likely to have access to ESL programs, learning
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support and special needs programs, tutors, counselors, cafeterias and nurse’s offices than
students not in the program.

Moreover, voucher programs offer littfe accountability to taxpayers. Private schooi voucher
programs usually do not require participating private schools to comply with the same teacher
standards, curriculum, reporting and testing requirements as public schools. And private schools
that receive voucher students do not adhere to all federal civil rights laws, religious freedom
protections provided under the First Amendment of the U.S. Constitution and public accountability
standards that all pubfic schools must meet, including those in Title iX, the {ndividuals with
Disabilities Education Act {IDEA) and the Every Student Succeeds Act (ESSA).

Finally, vouchers violate religious liberty by funding primarily religious schools. One of the most
dearly held principles of religious liberty is that government should not compet any citizen to
furnish funds in support of a refigion with which they agree or disagree. Voucher programs,
however, violate that central tenet: they use taxpayer money to fund primarily religious
education. Parents and families certainly may choose such an education for their children, but no
taxpayer should be required to pay for another’s religious education.

For these reasons and more, we oppose private school vouchers. Congress must ensure that public
doltars remain invested in public schools for the benefit of ali students,

We appreciate the opportunity to share our views on public school choice and vouchers. if you
would fike additional information regarding National PTA’s positions on these issues, please
contact Jacki Ball, director of government affairs at {703} 518-1243 or jBall@PTA.0rg.

Sincerely,

Sfbewiar 7. A ttar st
{aura M. Bay Nathan R. Monell, CAE
President Executive Director

National PTA Nationai PTA
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National School Beards Association

www.nizba.org
Phone: 703.838.NSBA  Fax: 703.683.7590
1680 Duke Street Alexandria, Virginia 22314 -3493

February [, 2017

The Honorable Todd Rokita The Honorable Jared Polis

Chaitman Ranking Member

Subcommittee on Early Childhood, Subcommittee on Early Childhood, Elementary and
Elementary and Secondary Education Secondary Education

Committee on Education and the Workforce ~ Committee on Education and the Workforce

U.S. House of Representatives U.S. House of Representatives

Washington, DC 20515 Washington, DC 20515

Re: “Helping Students Succeed Through the Power of School Chaice” Subcommittee Hearing
Dear Chairman Rokita and Ranking Member Polis:

The National School Boards Association (NSBA), representing more than 90,000 local school board
members across the nation, working with and through our state associations, is writing to acknowledge this
week'’s Subcommittee hearing that seeks to examine school choice and discuss how federal policies can
support such efforts.

As you explore school choice throughout our communities, we urge you to examine the existing range of
choices that are currently offered by our nation’s public school districts, which educate more than fifty
million students. From local magnet schools and charter schools authorized by local school boards to
public specialty schools, such as military academies and those offering specialized curricula for science,
technology, engineering and mathematics (STEM), many of our public school districts provide several
options for the success of our students. Please reference the examples included in this correspondence,

We urge both Congress and the Administration to encourage and advance a balanced dialogue on evidence-
based choice options to help inform our nation’s efforts to assure every child is prepared for college, careers
and citizenship. Likewise, we urge efforts to “level the playing field” so that all schools that receive public
funds are held to the same accountability standards and can be appropriately compared. NSBA supports
local community public schools and unconditionally opposes vouchers, tuition tax credits and similar
initiatives, including charter schools not approved by local school boards. Further, NSBA urges full
accountability of the use of public funds for any educationa! purpose and believes that public funds should
be used within public schools to advance curricula and choice, including charter schools authorized by local
school boards.

This January, NSBA’s Center for Public Education reexamined findings regarding the effectiveness of
educarional choice in a report titled “School Choice: What the Research Says.” The report findings
indicate the following:
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e There’s no reason to conclude that choice in itself will produce better outcomes. While many
schools of choice do an exemplary job, the results aren't universally better than those produced by
rraditional public schools.

o Non-public school choice should come with warning labels. Policymakers who ate considering
supporting parents who wish to choose private schools or homeschooling should be aware that very
little is known about the overall efficacy of schooling outside of public schools.

o Expanding charter schools is not an overall reform strategy. Most charter schools ate no better
than their traditional public school counterparts. Merely having more of them will not raise
performance. Rather, policymakers and educators should focus on learning from successful charter
schools about policies and practices that can help improve all schools.

In general, the Center’s report found that school choices work for some students sometimes, are wortse for
some students sometimes, and are usually no better or worse than traditional public schools. We hope thar
this report will inform the ongoing conversation about the efficacy of school choice in the nation’s efforts
to assure every child is prepared for college, careers and citizenship.

Aftsr mora than two decades of choice polices, enrofiments in schaols of cholca are stilt
relotively smal, 82% of ali schookoged children are in public schools.

SCHOOLTYPES -
PUBLIC NON-PUBUC
uwr rodmiored Home
Chansr  Mogoet  Pud®  Nekghoorood Feee o Vouhes  Sehooling
L N R R N R R
i 5%
® e ™ s SR
Public schonis of cholcs T8N

Norpubllc sehooks ¥3%

Othar public induck inter ond inro-datridt fransfurs

The numerous options for educational choice provided by our public school districts promote success in
student achievement and school performance, and are impactful in equipping our students for college and
careers. The attached examples of effective public school choice are indicative of how vital our public
school districts are to their respective communities, economies and the nation in expanding opportunities
for our students, as future leaders and practirioners in numerous sectors.

The Honarable Todd Rokita and The Honorable Jared Polis

b ittee on Early Childhood, El vy and Secondary Education
V.8, Housc of Representatives

Februacy 1, 2017

Page 2
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NSBA appreciates this opportunity to highlight the successful and diverse programs of study offered by many
of our public school districts, which help advance both equity and excellence and support our school boards
in their efforts to provide the high-quality public education that all children deserve and need to be productive
citizens, Likewise, we look forward to working you throughout the 115" Congress to ensure the success of
America's public schools.

Sincerely,

Thomas J. Gentzel
Chief Executive Officer and Executive Director

cc: The Honorable Virginia Foxx, Committee Chair
The Honorable Robert C. “Bobby” Scott, Ranking Member

Attachments:
e Examples of educational choice provided by our public school districts
s “School Choice: What the Research Savs,” Center for Public Education, National School Boards
Association, January 2017
*  “Deeper Learning: A Georgia School Teaches Skills that Translate to the Workplace,” American
School Board Journal, December 2016

The Honorable Todd Rokita and "The Honorable Yared Polis

Sub ittee on Early Childhood, Elementary and Secondary Education
U.S, House of Representatives

February 1, 2017

Page 3
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Examples of Educational Choice within Public School Districts

Denver Public Schools is a prime example of a school choice district. Denver allows all families to apply
for a school-of-choice within the district. While only about two-thirds of families completed a choice
application, of those who did, 86% of kindergarteners, 80% of 6" graders, and 87% of 9™ graders
received their first choice. Parents receive information regarding each school’s performance and special
program offerings, which include Montessori, International Baccalaureate, science focus, arts focus, dual-
language, expeditionary learning, and international focus schools. While all of the 200 schools are
accountable to the Denver Public Schools Board of Education, some are independently operated by
charter school management and others are “innovation schools,” which have freedom from some state and
district regulations. Additionally, some students from outside of DPS’s boundaries enroll in DPS schools,
while some Denver students opt to attend schools in other districts.

Large urban schools are not the only types of districts offering increased flexibility to their families.
Grand Prairie Independent School District, outside of Dallas, TX, is an “open enrollment” districts
that serves 29,000 students. The district offers 19 traditional schools and 22 “schools of choice” that offer
specialized programs including arts, leadership, STEM, languages, college prep, and career technical
education. The default choice for families is their neighborhood school, but they may apply to attend any
traditional or choice school in the district. Families from outside the district may also apply to attend
GPISD schools if they meet certain academic criteria.

F k¥

Some states also support inter-district choice. Forty-six states offer some form of inter-district transfer
policies, with some states requiring districts to offer transfers and others allowing voluntary participation
by school districts.

New Jersey offers inter-district transfer to students. The state has a website with clear information for
families regarding which districts allow transfers, which grades they serve, how many seats are available
in each grade, and district performance. As of 2015, about 5,000 students transferred into 136 different
school districts. The state portion of school funding, about $10,500, transfers with the student to the new
district, while the “home” district of the student pays for some transportation costs but otherwise keeps
the local allocation of funds for that student.

Other state choice options include specialty schools, such as the Oklahoma School of Science and
Mathematics (OSSM), which is a public 2-year residential high school for students who are academically
gifted in science and mathematies. The highly selective school is paid for by the state legislature and any
Oklahoma resident entering their junior year of high school may apply.

Lt

Video: Delaware’s William Penn High School principal talks about his public school’s approach to
college-career readiness that provides every student a career focused experience. In the four years of the
program, enroliments, graduation and college-going rates have gone up, and dropout rates have gone
down. Interestingly, this innovative program was developed by the existing staff:

https://www.youtube.com/watch?v=SMOzBvQ_rAw.

The Honorabie Todd Rokita and The Honorable Jared Polis
Subcommittee an Early Childhoed, El v and Secondary Educati

U.S. House of Representatives

February 1, 2017

Page 4
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storyhoard

A Georgia school teaches skills that

translate to the workplace

Thomas J. Gentzel and Richard Anderson

decade in business gave Billy Heaton

unexpected insights about educational

priorities.

During 10 years in the contracting

industry, Heaton vividly recalls working
with other professionals—from architects to subcon-
tractors—who lacked some of the most fundamental,
valuable abilities anyone can carry into the wotkplace,

“One of the biggest obstacles we faced was dealing
with people who just didn’t know how to work well in
a group, how to collaborate, how to listen, or howto
communicate well,” he says,

Heaton traded in his business card for a career in
school administration. He's currently the principal at
Clairemont Elementary School in Decatur, Georgia,
Clairemont is a K-3 school that uses a learning madel
based on practical experiences and student projects
called expeditionary learning.

Expeditionary learning seeks to cultivate the same
skills that some of Heaton's business associates failed to
master, “The practices and principles of expeditionary
learning teach skills that T saw as Jacking in some of my
colleagues in the business world. Those types of lifelang
skills are important, and they're learned by our students
as they work with people out in the community wha are
in the business field.”

Lifelong skills are the bedrock of expeditionary
learning. It involves hands-on lessons that impart
critical thinking skills, problem solving, collaborative
activities, and socialization, It emphasizes practical
learning methods while incorporating a strong element
of community involvement.

Heaton notes that students don't do “Beld trips” at
Clairemont. They do “field wark.” Students collect data,
conduct research, and interview experts and profes-
sionals aver the course of an expedition in order to
create a finished work product,

Heaton is thrilled with the results. “Our teachers
regularly bring in experts and work with students on
projects and the development of products,” he says.

“all of the K-3 schools here in Decatur also use experts
to provide students with feedback or to help critique
students’ work. It’s a very collabarative effort in which
students are exposed to professionals in a given field.”

TWO-WAY CONNECTIONS

That partnership is also a two-way street. Business
peaple are able to see the challenges that educators and
students face while gaining a greater understanding of
those issues. At the same time, business leaders who are
involved in expeditionary learning help foster a connec-
tion between the classtoom and the community.
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deeper learning

That connection is at the forefront of the work
the students produce, For example, second-graders
at Clairemont are creating an almanac. They're using
local resources to research the information that will be
composed for and included in the almanac, which will be
donated to the City of Decatur’s library upon completion,

“What | love about the expeditionary learning
framework is that, even beginning in kindergarten, it’s
developing the skills that these kids will nced when
they go out into the real world,” Heaton says. “We're
trying to start instilling these skills as early as possible.”

Thase executive functioning skills are the ones
employers value most: critical thinking, absorbing and
incorporating feedback into one’s work, communicating

Collaborative activities are a part of Clairemont’s classwork.

30 ashj + DECEMBER 2015

effectively, knowing and mastering essential academic
content, and creative problem solving,

Collectively, these competencies form the nucleus
of an innovative, research-supported educational model
called “deeper learning,” of which expeditionary learn-
ing is one type.

Deeper learning emphasizes executive functioning
skills that today’s employers require, It helps children
develop into well-rounded students who have the
abilities that they'll need to thrive in the modern job
market. Deeper learning helps students succeed in
college, the workforce, and society in gencral,

Project-based learning, like the expeditionary model,
is a centerpiece of decper learning, It teaches kids re-
al-world know-how in an environment tha also stresses
those crucial executive functioning skills.

SKILLS GAP

All of that is more important than ever for the next gen-
eration of American workers. Our country is in the midst
of a potentially crippling “skills gap," meaning that there
aren't enough qualified workers to fill available positions,

The business leader organization ReadyNation
highlights startling research that shows just how
severe this problem is: Nationwide, 65 percent of
job openings by the end of the current decade will
requite some form of postsecondary education, How-
ever, only 60 percent of American workers possess
that level of education,

That 5-percent gap means that, unless trends
shift, there may be 2.75 million unfilled positions.
In Clairemont’s home state of Georgia alone, there
will be nearly 85,000 jabs for which there won't be
qualified applicants.

Even more alarming, the skills gap is especially sig-
nificant in STEM felds (science, technalogy, engineer-
ing, and mathematics}, which is a sector of industry
that is growing rapidly.

The skills gap matrers a great deal for Georgia
companies like Delta Air Lines. Business leaders at
major employers like Delta understand how vital it is
to develop a workforce that has the decper-learning
skills necessary for success, And the business commu-
nity wants to help grow and foster the next generation
of good emplayees that will boost the state and local
economies in Georgia and elsewhere,



Ensuring that all students graduate from high
school well prepared for postsecondary education and
a rapidly changing global workplace is a major priority
of the National School Boards Association. Achieving
that goal requires rigorous academic preparation as
well as vital skills such as the ahility to acquire need-
ed information, to think critically and be creative in
applying what has been tearned, and to work effectively
with others in developing and implementing solutions
to challenging problems.

Valarie Wilson, the executive director of the Georgia
School Roards Association, sees expeditionary learning
as a success story.

“With expeditionary learning, teaching doesn’t just
involve students sitting in their chairs,” Wilson says.
“Children in the school do their projects, and then they
have to present them and tatk about what they’re doing.
They learn how to focus the presentation on key facts
and how to figure qut not only what to say, but how to
say it to others”

Wilson also points out that parents support expedi-
tionary learning and are able to see the positive differ-
ence it makes in their child’s life.

ALIGNMENT AND CGLLABORATION

Unsurprisingly, Clairemont has become an expedi-
tionary learning “mentor school” It has also earned

a National Blue Ribbon School award. It was the first
elementary school in the district to use the expedition-
ary learning model.

In fact, the students at Clairemont performed so
well that the Decatur City Schools Board of Education
decided to introduce the program inte the other ele-
mentary schools in the district.

That piece of Clairemont’s story underscores an-
other reason for the success of the program: excellent
alignment between schoal board and school district.
When districts and boards work in concert to bolster
effective learning models, everyone wins.

It seems appropriate that the success of the expe-
ditionary learning program is based in part on a core
deeper learning competency: coltaboration,

Billy Heaton sees the difference that expeditionary
learning already makes in the children’s Lives.

He speaks of the academic mindsct expeditionary
learning creates when he says, “We let kids know that
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Chairemont students do field work, not field trips.

they aren’t perfect, They are going to make mistakes.
But they have to know that they can take those mis-
takes and use them as learning opportunities, which
is a great lifelong skill.” But the lessons extend far
beyond the classroom,

Heaton says, “Overall, I've just been blown away by
how kind kids here at Clairemont are to each other.”

Thomas J. Gentzel (tgentzel@nsba.org) is the executive
director and CEQ of NSBA. Richard Anderson

(rhal icloud.com) is the chairman of the
board and retired CEO of Delta Air Lines in Atlanta,

DECEMBER 2016 « ash] 3
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I inicns of Professionals

(1

February 1, 2017

Committee on Education and the Workforce

Sub-Committee on Early Childhood, Elementary and Secondary Education
U.S. House of Representatives

Washington, D.C. 20510

Dear Chairman Rokita and Ranking Member Polis:

As you hold a subcommittee hearing on “Helping Students Succeed Through the Power
of School Choice,” 1 write on behalf of the 1.6 million members of the American
Federation of Teachers to share our views on the real value of “choice” in education.

The AFT supports high-quality public school choice options if those schools are held to
the same accountability and transparency standards as traditional public schools. We
have a long history of supporting charter schools—when they are designed to live up to
their original purpose, which is to be a laboratory for innovation that can share successful
instructional strategies with the broader education community. And we have long
supported magnet schools and their original intent to make public schools more diverse.

If your “school choice” hearing is about improving the quality of charter school options or
increasing the investment in magnet schools, then it's about helping students. However,
if this hearing is designed to promote policies that allow taxpayer dollars to be spenton
unaccountable private schools, then this hearing is simply about giving private schools a
choice—a choice to admit or reject students based on academic standing, behavioral
history, LGBTQ status, religion or gender. If that's the case, this hearing is really to
support taxpayer funding going to private schools that can choose if students with
disabilities receive the services they need 1o succeed—the very services that federal law
guarantees they will receive at public schools, If this hearing is promoting private schoot
“choice,” then this hearing is promoting a private school’s choice to refuse 1o provide
English language services to students, or to employ uncertified teachers, or to teach
factually inaccurate curriculum. School choice is not really about options for students—it
is about a school’s choice.
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Sub-Committee on Early Childhood, Elementary & Secondary Education/Page 2

So, what the research shows should come as no surprise: School choice policies like
private school vouchers, education savings accounts, and tuition tax credits do not
actually improve student achievement. What they do is undermine the rights of students
and parents at the same time they siphon needed resources away from our nation’s
public schools. Let's work together to help students succeed by supporting the schools
that 90 percent of the nation’s children attend: our public schools.

Sincerely,

Randi Weingarten
President

RW:emc opeiu#2 aft-cio
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Texas Association of School Boards

m P.O. Box 400 » Austin, Texas 78767-0300 « 512 .467.0222
12007 Research Blvd. » Austin, Texas 78759-2439 » www. tash.org

Serving Texas Schools Since 1949

February 1, 2017

The Honorable Virginia Foxx

Chairwoman, U.S. House Education and the Workforce Committee
2176 Rayburn House Office Building

Washington, D.C. 20515

Dear Chairwoman Foxx:

The Texas Association of School Boards (TASB) urges Congress to consider the vast array
of choice available within the public school system before devoting scant resources to
support choice options that have shown little statistical advantage compared to the
current system,

At least 880 Texas school districts out of 1,024 have adopted “open enrollment” policies
that allow for interdistrict transfers of students from outside the district into the district
at no cost. Of the remaining districts, many provide exceptions for students who live
within a certain radius of the district, nonresident children of district employees, or
specialty programs such as dual language, enhanced career and technical education, and
early college high schools. Furthermore, the majority of our Texas public school districts
partner with community colleges and/or universities to offer choices such as dual credit
and distance learning, in addition to the Texas Virtual School Network.

in urban and fast-growth areas, student choice remains strong as school districts continue
to innovate within traditional campuses and by offering specialty and magnet programs.
Some independent school districts — such as Garland iSD, Pharr-San Juan-Alamo ISD and
Spring Branch ISD - have partnered with charter schools to provide even more options
for their students. All of the options are available without invoking a private school
voucher, grant or subsidy for a school for which a student still may not qualify or be able
to afford even with federal or state aid.

Additionailly, more than 350 of these larger urban and suburban districts that have
multiple campuses have policies allowing for transfers to different schools and programs
within the district, giving students an ever-expanding array of public schools and
programs to explore.

To the extent that voucher and grant programs are meant to address schools that are not
meeting academic expectations, the Public Education Grant (PEG) program, Texas law
since 1995, already allows students from state-identified, low-performing schools to
transfer to another school in the district or to a school in another district and requires the



69

receiving district to consider the student without regard to race, religion, color, sex,
disability, national origin, language, socioeconomic status, or academic achievement.
Private schools do not have such mandates, often have additional admissions standards,
and have little obligation to accept students from struggling schools.

TASB also urges efforts to “level the playing field” so that independent school districts
may access the increased flexibility afforded to charter schools and district performance
may be adequately compared to public charters.

The Texas Legislature passed legislation (House Bill 1842, 84t Session) that allows
independent school districts to become “Districts of Innovation.” This allows districts to
exempt themselves from most state laws that do not apply to charter schools — allowing
school leaders to innovate and customize their educational programs to best meet the
needs of their students. While it has only been two years, many districts have opted to
access these flexibilities to regain local control over school calendars, class sizes and
teacher certification requirements for career and technical education courses.

Students have more choices than ever through their local public schools, whether they be
independent school districts or open enroliment charter schools. Between multiple
transfer options, dual credit partnerships, and distance learning, school choice is already
alive and well in Texas public schools and across the nation.

Above all, TASB stands for accountability and transparency of state and federal taxpayer
dollars that is best exemplified through locally elected school board oversight of public
schools. Voucher schemes, such as tax credit scholarships and tuition reimbursements,
eliminate accountability and transparency by funneling public dollars, especially those
that bypass the U.S. Treasury, to private institutions. The current model of public
education provides taxpayers with choice, accountability and quality.

Sincerely,
(}ﬂ Ak Lovite

Ja\mes de Garavilla

Chair, TASB Board of Directors Legislative Committee
Board Vice President, Silsbee Independent School District
800.580.4885

james.degaravilla@silsbeeisd.org
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NATIQNAL 1201 16th St NW. | Washington, DC 20036 | Phone: {202) 833-4000 Lily Eskelsen Garcla
EDUCATION President
ASSOCIATION ’

nea.org Rebecea S, Pringle
Girear Public Schools Yice President

Jfov Bvery Student

Joha C. Stocks
F ebruary 1,2017 Executive Director

Dear Representative:

On behalf of the three million members of the National Education Association and the students
they serve, we write to offer our views on the House Education and the Workforce
Subcommittee on Early Childhood, Elementary, and Secondary Education’s hearing “Helping
Students Succeed Through the Power of School Choice.”

Public education is the foundation of our 21st-century democracy. Educators strive every day to
make public schools a place that welcomes every student and prepares them to reach their full
potential and contribute to our society, economy, and citizenry. We expect our elected leaders
and policymakers, regardless of party affiliation, to value and support this uniquely American
vision for a strong and inclusive public education system that ensures that all students can
succeed, regardless of their zip code.

Private school vouchers ~ and similar schemes like tuition tax credits and education savings
accounts - deprive students of important rights and protections and undermine public schools
which educate nine out of 10 students. Private schools that participate in the voucher programs
receive public money, but they are not subject to all the federal civil rights laws that public
schools must meet—they may discriminate against a student based on his or her gender,
disability, religion, economic background, national origin, academic record, English language
ability, or disciplinary history. Students with special needs who use vouchers lose many rights
granted under IDEA and may not have the protection of an individualized education plan. As a
result, a significant number of students with special needs reject vouchers or leave voucher
schools because they fail to provide essential services (Evaluation of the D.C. Opportunity
Scholarship Program, U.S. Department of Education, June 2010). Students may also suffer
because private schools are not subject to the same oversight, transparency, and accountability
standards as public schools.

Take for example the data from the U.S. Department of Education on the only federally funded
voucher program, all four congressionally mandated reports on the D.C. voucher program’s
impact on student achievement (published in June 2010, March 2009, June 2008, and June 2007)
found no significant improvement in reading or math scores among participants. The program
also had no impact on students’ satisfaction, motivation, engagement, or perceptions of school
safety. Moreover, participating students were less likely to have access to key services such as
ESL programs, learning supports, special education supports and services, and counselors.

Charter schools should operate in a manner that is transparent and accountable to parents and
taxpayers, just like other taxpayer-funded schools; ensures equity and access; and solicits and
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benefits from input from parents, educators, and the communities they serve. We caution,
however, that charter schools are not a panacea for solving all education challenges.

The Every Student Succeeds Act provides some opportunities for boosting accountability,
transparency, and equity in state charter sectors, however it is still lacking on key concerns such
as public disclosure of non-public funding amounts and fength of commitments; disclosure of
student behavior codes and disciplinary policies; reporting of student retention rates; staff hiring
and retention rates; clear requirements in state law regarding authorizers and conflicts of interest;
public reporting of data on applications received and status of approved schools, among others.

If we are serious about every child’s future, then let’s get serious about doing what works. That
includes providing the funding our public schools need so they can offer well-rounded curricula,
early education, extracurricular activities and community support services, such as nutrition and
health care. Let’s invest in smart strategies that we know help to improve the success of all
students, including classes small enough for one-on-one attention, modern textbooks and a well-
rounded curriculum. Resourced neighborhood public schools that are desirable places to be and
learn are our best bet for setting every student in America off to a great future. We stand ready to
work with members of this Committee and Congress to achieve this vision for public education.

Sincerely,

Marc Egan
Director of Government Relations
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National Coalition for
NCPE} PUBLIC EDUCATION

February 1, 2017

The Honorable Todd Rokita The Honorable Jared Polis

Chairman, Subcommittee on Early Ranking Member, Subcommittee on Early
Childhood, Elementary, and Secondary Childhood, Elementary, and Secondary
Education Education

Education and Workforce Committee Education and Workforce Committee

U.S. House of Representatives U.S. House of Representatives
Washington, D.C. 20515 Washington, D.C. 20515

Re:  NCPE Opposes Private School Vouchers
Dear Chairman Rokita and Ranking Member Polis:

The 50 undersigned organizations submit this letter for the hearing "Helping Students Succeed
through the Power of School Choice” to express our strong opposition to private school vouchers.
Vouchers divert desperately-needed resources away from the public school system to fund the
education of a few, select students, with limited, if any, real impact on student academic
achievement. Instead of providing equal access to high quality education or setting high
standards for accountability, voucher programs have proven ineffective, lack accountability to
taxpayers, and deprive students of rights provided to public school students, Congress would
better serve a/i children by using funds to make public schools stronger and safer than by
creating a new voucher program.

Although promoted as “school choice,” private school vouchers do not provide real choice for
students and parents. The “choice” in voucher programs actually lies with private schools, which
may turn students away for a variety of reasons. In contrast, public schools are open to all.

Students with disabilities are particularly underserved by voucher programs. Private voucher
schools do not adequately serve students with disabilities, often denying them admission or
subjecting them to inappropriate or excessive suspensions or expulsions. They also generally do
not provide them the same quality and quantity of services available to students in public schools,
including those mandated under each student's individualized education plan (IEP). For example,
in D.C, a significant number of students who received a voucher had to reject their vouchers
because they were unable to find a participating school that offered services for their learning or
physical disability or other special needs.!

' US, Dep't of Educ, Evaluation of the D.C. Opportunity Scholarship Program: Final Report, 24-26 (June 2010 (The report found that 21.6% of
parents who rejected a voucher that was offered to their child did so because the school lacked the special services that their chiid needed, and,
12.3% of the parents who accepted a voucher for their child but then left the program cited a lack of special needs services at the school they had
chosen}.

The National Coalition for Public Education comprises mare than 50 education, civie, civit rights, and religious orgenizations
devoted to the support of public schools. Founded in 1978, NCPE oppases the funnelling of public maney 1o private and religious schools

through such mechanisms as uition tox crediis and vouchars.

www.NCPEcoalition.org
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Vouchers also fail to improve academic opportunities. Recent studies of both the Louisiana? and
Ohio3 voucher programs revealed that students who used vouchers actually performed worse on
standardized tests than their peers who are not in the voucher programs. Multiple studies of the
D.C.,* Milwaukee,5 and Cleveland® school voucher programs revealed similar findings: students
offered vouchers do not perform better in reading and math than students in public schools. In
fact, the Department of Education studies of the D.C. voucher program show that students
participating in the program are actually less likely to have access to ESL programs, learning
support and special needs programs, tutors, counselors, cafeterias, and nurse’s offices than
students not in the program.

Moreover, voucher programs offer little accountability to taxpayers. Private school voucher
programs usually do not require participating private schools to comply with the same teacher
standards, curriculum, reporting, and testing requirements as public schools. And, private schools
that receive voucher students do not adhere to all federal civil rights laws including those in Title
IX, the Individuals with Disabilities Education Act (IDEA), and ESSA, religious freedom
protections provided under the First Amendment of the U.S. Constitution, and public
accountability standards that all public schools must meet.

Finally, vouchers violate religious liberty by funding primarily religious schools.” One of the most
dearly held principles of religious liberty is that government should not compel any citizen to
furnish funds in support of a religion with which he or she disagrees, or even a religion with
which he or she does agree. Voucher programs, however, violate that central tenet: they use
taxpayer money to fund primarily religious education. Parents certainly may choose such an
education for their children, but no taxpayer should be required to pay for another’s religious
education.

For these reasons and more, we oppose private school vouchers. Congress should ensure that
public dollars remain invested in public schools for the benefit of all students.

Thank you for your consideration of our concerns.

Sincerely,

2 Morgan Winsor, Louisiana's Controversial Voucher Program Harme Poor Students, Lowers Grades, New Study Finds.Int'l Bus. Times {Jan. 10,
2016).

3David Figlio & Krzysztof Karbownik, Ferdham Institute, Evaluation of Qhio’s EdChoice Scholarship Program: Selaction, Competition, and
Performance Effects 32 (July 2016).

*E.g.. US. Dep't of Educ., Ey ion of the D.C. Scholarship Program. Fingl Beport (June 20103 (Although the 2009 study showed a marginal gain for

some students in reading (but notably, not for the program’s targeted group, students from schaols in need of improvement), the 20310 Finaf

Report said “[t]here is no conclusive evidence that the [program] affected student achievement” and eartier findings of madest gains “couid be due

to chance” and were no longer statistically significant.).

SE.g., Patrick |. Wolf, Scheol Choice Demonstration Project, Univ. of Ark., v

Choice Program: Summary of Final Reports {Apr. 2010). (Overall, there are no significant achievement gains of voucher students compared to

pubtic school students. “When similar MPCP and MPS students are matched and tracked over four years, the achievement growth of MPCP

students compared to MPS students is higher in reading but similar in math. The MPCP achievement advantage in reading is only conclusive in

2010-11, the year a high-stakes testing policy was added to the MPCP."}

& E.g., Jonathan Plucker et al,, Center for Evaluation & Education Policy, Univ. o Ind,, Evaluation of the Cleveland Scholarship and Tutoring

Program. Technical Report 1998:2004 166 (Feb. 2006).

See, e.g, U.S. Dep't of Educ, W@&m&ﬁm&mmmﬂm 17-18 (June 2010} {finding that approximately
80% of the students participating in the D.C. voucher program attend religious schoals).

The National Coalifion for Public Educati ises mare thon 50 education, civic, civil rights, and religious organizofions
devoted to the support of public schools. founded in 1978, NCPE opposes the funnefling of public money to private and refigious schools
through such mechanisms os tuition fax credits and vouchers.

www.NCPEcoalition.arg
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AASA: The School Superintendents Association
African American Ministers In Action

American Association of University Women (AAUW)
American Atheists

American Civil Liberties Union (ACLU)

American Federation of Labor-Congress of industrial Organizations (AFL-CIO)
American Federation of School Administrators
American Federation of State, County, and Municipal Employees (AFSCME)
American Federation of Teachers, AFL-CIO
American Humanist Association

Americans for Democratic Action (ADA)

Americans for Religious Liberty

Americans United for Separation of Church and State
Anti-Defamation League

Association of Education Service Agencies
Association of School Business Officials International {ASBO}
Association of University Centers on Disabilities
Baptist Joint Committee for Religious Liberty

Center for Inquiry

Clearinghouse on Women's Issues

Council of Administrators of Special Education
Council for Exceptional Children

Council of the Great City Schools

Disability Rights Education & Defense Fund
Disciples Justice Action Network

Equal Partners in Faith

Freedom From Religion Foundation

Institute for Science and Human Values

Interfaith Alliance

League of United Latin American Citizens

National Alliance of Black School Educators

NAACP

National Association of Elementary School Principals
National Association of Federally Impacted Schools
National Association of Secondary School Principals
National Association of State Directors of Special Education
National Black Justice Coalition

National Center for Learning Disabilities

National Council of Jewish Women

National Disability Rights Network

National Education Association

National Organization for Women

National PTA

National Rural Education Advocacy Collaborative

The National Coalition For Public Education comptises more than $0 education, civic, civil rights, and refigious orgonizations
devoled ta the support of public schools. Founded in 1978, NCPE apposes the funnelfing of public menay to private and religious schools
thraugh such mechanisms os tuition tox credits and vauchers

www,NCPEcoclition.org
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National Rural Education Association
People For the American Way

School Social Work Association of America
Secular Coalition for America

Texas Freedom Network

Union for Reform Judaism

The National Coalition for Public Education comprises more than 50 educatian, civic, civil sights, ond religious organizations
devoted 1o the support of public schools. Founded in 1978, NCPE opposes the hunnelling of public money to privote and refigious schools
through such mechanisms os uitian tax credits and voucheys.

www . NCPEcoalition.org
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Mr. ScoTT. Thank you, Mr. Chairman. One of the challenges we
have as legislators is making the best use of the taxpayer’s dollars.
We know that we don’t have enough money for teacher salaries and
counselors, after-school programs, reading recovery programs, pro-
grams we know actually work. We also know that research on
voucher programs are clear, they do not lead to academic benefits
for low-income students. Studies on school choice programs in
Cleveland, Milwaukee, in Washington, D.C., found that students in
these programs do not perform any better than students who do
not receive the vouchers. In fact, in both in Louisiana and Ohio,
students participating in voucher programs actually performed no-
tably worse than their public school counterparts. So if you have
no evidence this is actually working, it is a challenge of why we
should be spending money in that rather than things we know that
actually work.

Mr. Williams, in the program -- in the voucher programs that
you had oversight of, was the number of vouchers infinite or were
they limited?

Chairman RoOKITA. Mr. Williams, why don’t you use your micro-
phone, please.

Mr. WiLLIAMS. As Commissioner of Education in the State of
Texas, I did not have jurisdiction over private voucher programs.

Mr. ScoTT. And the programs you are aware of, are the vouchers
infinite or are they limited?

Mr. WILLIAMS. They are both. I mean -- some of the programs
are limited, as is, I think, we have --

Mr. ScorT. Then how do you decide who gets a voucher and who
doesn’t get a voucher?

Mr. WiLLiAMS. That is going to be decided by the State, by the
State education agency as it develops its program.

Mr. ScotrT. So the choice isn’t on the part of the parents, the
choice is whoever gets to decide who gets a voucher.

On the programs that you have, have you seen studies that show
that the number of people in private schools actually go up when
you have a voucher program?

Mr. WILLIAMS. The number of participants or --

Mr. ScorT. Number of total students in a school system in pri-
vate schools, does the number in private schools go up when you
have a voucher program, and the number of people in public
schools go down?

Mr. WiLLIAMS. It goes down but slightly. I mean, you think about

Mr. ScotT. Doesn’t go down by the number of the people in the
voucher program. If you have 1,000 vouchers, the number of people
in public school doesn’t go down by a 1,000. Is that right?

Mr. WiLLIAMS. It does not.

Mr. Scort. Ok.

Mr. WiLLIAMS. And in Texas, it would not because of the dra-
matic increase in terms of enrollment, that we sort of enroll about
85,000 new students in Texas schools every year so that would not
have an adverse impact upon the number of youngsters in Texas
schools. As I was going to say earlier --

Mr. ScotT. A lot of the vouchers go to people that would have
been in private school anyway.
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Mr. WiLLIAMS. It could very -- that could happen, that could hap-
pen.

Mr. Scort. Okay.

Mr. WILLIAMS. But it also could go to individuals that would not
otherwise be in private school.

Mr. ScoTT. In fact, two-thirds of the students in Wisconsin and
half the students in Indiana were already enrolled in private
schools before they received a voucher.

On civil rights, people talk about the choice of public schools, Mr.
Williams. Who gets to choose who gets into a school, is it the school
or the parent?

Mr. WiLLiams. Well, it’s going to be the parent, going to make
the determination about which school they wish to go to.

Mr. ScotrT. And does the school have to take them?

Mr. WILLIAMS. It depends upon how we established as State edu-
cation administrations, how we establish what the rules of eligi-
bility and rules of being able to come into that --

Mr. ScoTT. Do any of the rules allow the school to decide who
gets in and who doesn’t get in?

Mr. WiLLIAMS. There are certain circumstances under which that
might occur, yes.

Mr. ScOTT. So it’s not the parent, it’s the school. What about dis-
ciplinary processes? Does the school get to decide its disciplinary
processes where they can kick kids out of school?

Mr. WiLLIAMS. The rules for discipline will be no different wheth-
er that youngster is coming to that school with a voucher or wheth-
er that youngster is coming to school without one.

Mr. Scort. That’s right. The school decides the discipline pro-
gram.

Mr. WiLLiawms. If I --

Mr. ScotrT. In IDEA. My time is about to run out. InNIDEA -- if
the school does not want to meet the needs of the student, it is the
parents’ obligation to find a school that does want to meet those,
rather than everybody has to comply with the Individuals with Dis-
abilities Education Act?

Mr. WiLLIAMS. Those parents will always have the opportunity to
return to their home public school. That is always there.

Mr. ScoTT. The point is that the school does not -- thank you,
Mr. Chairman -- the school does not have to comply with Individ-
uals with Disabilities Education Act, and that’s one of the problems
with many of these vouchers.

Mr. WILLIAMS. I am sure we’ll have an opportunity for me to dis-
cuss that later.

Chairman ROKITA. Mr. Williams, do you want to answer the
question very briefly?

Mr. WiLLIAMS. It has been longstanding for -- at the Department
of Education, that IDEA does not attend to those privately placed
students.

Chairman ROKITA. The gentleman’s time has expired. The gen-
tleman from Indiana, Mr. Messer, is recognized for 5 minutes.

Mr. MESSER. With all due respect to my friend from Virginia, so
much information -- so much misinformation and so little time. I
mean, we as policymakers sometimes make uncomplicated things
very complicated. The reality is this: we work through these poli-
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cies as a Nation. If we stay focused on kids and we stay focused
on parents, this all gets really simple. Some of the information he
put forward -- Mr. Scott put forward -- he mentioned the fact that
some studies show that kids don’t improve much in these pro-
grams. Firstly, no studies show legitimate decline. The fact of the
matter is that parents’ satisfaction in these schools is very high,
which is another way of saying that the parents that choose to
send their child to a school feel much better about the life of their
child.

Ms. Carter and Mrs. Cherry -- I admire Mr. Williams and
Kubacki for your leadership and for being here as well. As parents,
I admire you for coming here and testifying -- Ms. Carter, I actu-
ally have a nephew who is autistic, and certainly empathize with
your point that we need to make sure every kid in America has the
opportunity to go to a great school, and we are falling far short of
that as a Nation. And what school choice is really about is trying
to make sure that in an imperfect world, we give every kid a
chance. And I believe in school choice, because I trust America’s
parents. I trust that in the imperfect world we live in, that the best
way to figure out what is best for a child is to empower a parent.
And Ms. Cherry, I notice the school that you go to is called Tampa
Bay Christian, which I would assume has a faith-based component
to it. Is that —right?

Mrs. CHERRY. Yes, that is correct.

Mr. MESSER. And one of the things I believe that we all have to
understand in modern America today, that we already have school
choice if you can afford it. If you can afford to move, if you are in
a ZIP Code that has a failing school or if you can afford to pay for
another private school option, you have that choice. Would you be
able to send your child to a faith-based private school without this
program?

Mrs. CHERRY. Absolutely not.

Mr. MESSER. Are you finding that, I would think, an important
element of your education experience for your children?

Mrs. CHERRY. Yes. The Step-Up for Students Scholarship and
Tampa Bay Christian Academy have been an anchor for my family.

Mr. MESSER. I think, again, when we focus on parents and we
focus on families, we just remember why shouldn’t everybody have
that chance? I don’t know that we are ever going to come up with
a program that is perfect. We sure weren’t perfect before we start-
ed trying to find these alternative solutions. But we had parents
in many places in America today, let’s own it, there’s a million peo-
ple on charter school wait lists around America, parents who want
the chance to send the child somewhere else and can’t because they
can’t afford to do it. And it’s wrong, and it’s long past time that
we do something about it in America.

Now Mr. Williams, I would love to give you an opportunity to re-
spond to some of Mr. Scott’s comments, but elaborate a little bit on
these -- I thought you mentioned at the very beginning, but elabo-
rate a little on this idea that when a parent chooses to go to a
school, a private school, that they should be treated like everyone
else at that school, but to try to turn every school in America into
one uniform bland model, I think, wouldn’t provide better opportu-
nities for our kids.
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Mr. WiLLIAMS. If I could, I would respond to two things: Number
one is that a parent is making a fundamental choice, and I would
go back to what Ranking Member Polis said at the beginning, obvi-
ously, it is extremely important for them to have adequate informa-
tion.

Mr. MESSER. Yes.

Mr. WILLIAMS. And it is extremely important for them to be able
to make a knowing and intelligent decision. If we provide them
with that information, and some parents -- and they do it today --
some parents make the decision to take their kid out of a public
school, and take that youngster with a disability to a private school
today, because private schools today are indeed educating young-
sters with disabilities. And they do it understanding that fate is
not available to them. They do it understanding that they won’t
have an IEP, but they say there is something else at that school
that -- that is why I want my youngster there. Every parent won’t
make that decision. And that is the beauty of what you are decid-
ing, what you are working on. Every parent won’t make that deci-
sion, but some parents do and some parents will.

The other thing is, as I mentioned in my opening remarks, there
are 31, I think, there is an indication -- 31 of 33 empirical studies
found that choice did improve student outcomes. While I was the
commissioner in Texas and not Louisiana, and not fully conversant
in the Louisiana study, I realized that was a snapshot in time, that
was a study at the beginning of that program, and we expect it to
get better results and better scores as it goes along.

Chairman ROKITA. The gentleman’s time has expired. The gen-
tleman from Colorado, Ranking Member Polis, is recognized for 5
minutes.

Mr. PoLis. Thank you, Chairman Rokita. You know, I want to
point out as we debate this, that over 90 percent of the students
in this country go to public schools of some form, so we are obvi-
ously spending a lot of time debating that other 8 or 9 percent, but
90 percent of students go to public schools, including magnet
schools, and neighborhood schools, and charter schools, and alter-
native schools, and from all those and many more, there are all
sorts of models of public schools from the Montessori Sot, to rig-
orous college prep, to experiential, to arts-focused. So, you know, it
would be nice for the committee to spend at least 90 percent of our
time focusing about some of the things that are occurring on the
public side, as Mr. Kubacki runs a public school, I'm sure can at-
test to as well.

I want to hone down on something that Mr. Williams said along
the same lines that Mr. Scott asked. I want to give Mr. Williams
the opportunity to clarify a statement he made. His words, I fear,
might have been a bit misleading with regards to those who are
unfamiliar with requirements of the IDEA, because it gets very
technical and very legalistic.

Mr. Williams, in your testimony, you stated that if a public
school district has made FAPE, Free Appropriate Public Education,
available to an IDEA-eligible student, and the student’s parents
have, instead, chosen to place their child in a private school with
a State-funded private school choice scholarship, that child is con-
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sidered a parentally placed private school student. That’s what you
mentioned.

And you also said that student would then have the same IDEA
rights as all other IDEA-eligible, parentally placed private school
students. So I want to hone down on that and I want to be clear
about which IDEA rights parentally placed private school students
enjoy.

Parentally placed private school students give up their right to
a free and appropriate public education, which we call FAPE and
related services, an obligation to provide the services under Federal
law. So parents who use a State-funded private school voucher give
up their right to FAPE, meaning the school district is not required
to pay for FAPE, including things like private placements. And the
private school, then, is not required by law to provide any par-
ticular special education-related service that would meet the re-
quirements of FAPE, like speech therapy, or assistive technology,
or whatever that might be, so long as the student remains in that
private school.

The only exception to this would be limited child fine services,
perhaps an evaluation to determine IDEA eligibility if the evalua-
tion had not been conducted previously. But Federal IDEA funds,
and the right to Free Appropriate Public Education and individual
services that come with an IEP, do not follow parentally placed stu-
dents to private schools. Only when an IEP team determines a pri-
vate school as the best placement, that’s a placement through the
school district mechanism, and I will remind you that parents are
part of the IEP team, only then do full IDEA funding, and more
importantly, rights, follow the student to the private school.

So, Mr. Williams, when a student participates in a State-funded
private school voucher program, does he or she maintain the right
to FAPE?

Mr. WiLLiAMS. She does not.

Mr. Pouis. Thank you. I just wanted to clarify that.

Chairman ROKITA. For the record, Mr. Williams, she does not.
Can you use your microphone?

Mr. WiLLiAMS. She does not.

Mr. PoLis. I also wanted to quote one other aspect of your testi-
mony back to you. You mentioned, quote, “I am deeply committed
to guaranteeing that all students are treated with respect and dig-
nity, and are free from discrimination of their learning environ-
ment.” How can you make that assurance of schools that don’t
allow gay or lesbian students to attend, and to the parents of those
gay and lesbian students?

Mr. WiLLIAMS. I think, first of all, it goes back to what the other
protections afforded to those students under current Federal law,
and I would suggest to you that whatever the current the Federal
law provides those youngsters, those youngsters would be entitled
to.

Mr. Poris. And I would point out to my colleagues, we would
welcome their support to extend the protections of Federal law on
the basis of sexual orientation and gender identity. And I welcome
my friends on the other side of the aisle to join me and Mr.
Cicilline in support of the Equality Act, which would do just that.
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Ms. Carter, in your testimony, you talked about your own exten-
sive search to find the right school for your son. And you men-
tioned you considered many kinds of public schools, public charter
schools, and other district-run schools. The National Center for
Special Education in Charter Schools is taking steps to help advo-
cate for students with disabilities in charters. There is a number
of processes around helping parents make the right decision for
their child, and in your testimony, you spoke about applying for a
charter, but not being selected in the lottery system.

Can you share more about your own decision-making process?
And why you personally value school choice and the opportunity to
consider multiple schools? And I understand your child is not in
the neighborhood school, but is in the school that you found to be
most appropriate for your child and with the best program. So if
you could talk about how your process for finding the best public
school for your child in 20 or 30 seconds, that would be great, and
you can submit more later.

Ms. CARTER. Thank you, excuse me, member Polis. Yes, we -- my
experience is based on professional and personal advocacy. And in
that context, it is about research, investigating what is available.
And so, it’s important to be able to understand what I am com-
paring. So I look to the accountability standards that are in place.
I chose to stay in the public arena simply because “A,” my child
has disabilities, as well as the fact that I am a taxpayer, and I am
a public school recipient, so I support public education. And—

Chairman ROKITA. The gentleman’s time has expired. I'm sorry.

Ms. Bonamici, you are recognized for 5 minutes.

Ms. BoNnawMmicl. Thank you very much, Mr. Chairman, and rank-
ing member, for holding this hearing about school choice. Here is
an example of some excellent school choices in the district I am
honored to represent. The Beaverton School District has -- in
northwest Oregon, has a really diverse student body, more than
100 languages, spoken in student homes. There’s an international
IB school, a magnet schools focusing on environmental sciences and
health careers, science and technology program, an arts and com-
munication magnet, which is where my own daughter went to
school. Two of the district public schools have STEAM-focused cur-
riculum. They have two districts reported charter schools with lan-
guage immersion programs in Spanish and Chinese. There is a
community high school, an early college high school with an op-
tional partnership with the community college, and an open enroll-
ment process for students in neighboring districts.

Families in Beaverton district have considerable choice and don’t
have to sign away their rights to Federal civil rights protections,
or give up transparency or student achievement when they make
that choice. I wanted to mention, when I listened to the testimony,
parents across this country want a school for their children that
has high expectations, like Ms. Cherry mentioned. And they want
a school that recognizes your student’s individual strengths, like
Mr. Kubacki mentioned. These are qualities are not exclusive to
private or religious or charter schools.

There are great private schools in the district I represent, they
are not taking tax dollars from public schools. And as policy-
makers, our focus should be on making sure that all schools have
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the resources and the support they need to maintain those quali-
ties, and I know that the chairman, in his opening remarks, said
parents don’t want their children trapped in a failing school. Now
people have different definitions of what failing school means,
schools are buildings, maybe they are schools where many children
are having more challenges. And we as policymakers should be say-
ing, we don’t want any failing schools. So that should be our focus
to make sure that all students have opportunities.

I wanted to ask you, Ms. Carter, students of color, students with
disabilities, LBGTQ students like Mr. Polis was talking about, are
really disproportionately affected by suspensions and expulsions. Of
course, we don’t know the data for voucher programs, because pri-
vate schools are not required to publicly report that information. So
should public dollars be used to fund schools that can discriminate
against students? And what safeguards do we need to make sure
your son receives a high-quality education as a student who has
rights under the IDEA?

Ms. CARTER. Yes, thank you. First of all, no. No school should be
able to discriminate. We do have laws in place, and when you are
not in a position where you can have access to laws that protect
parents and students with disabilities, or different students’ rights,
then—that—therein lies a problem. And so with IDEA, there are
those protections; the FAPE, Free Appropriate Public Education;
there’s also, in the least restrictive environment, so that we don’t
have students educated in segregated classrooms which are called
self-contained classrooms.

And we also have the notion of due process, where we have ac-
cess to the law, where we have an opportunity to be heard and
given that notice with respect to what the rights are.

Ms. Bonamicl. Thank you. And I want to ask Mr. Williams a
question before my time expires. But thank you, thank you very
much. Mr. Williams, your testimony didn’t discuss the challenges
of school choice programs in rural Texas. I represent a lot of rural
Oregon, and it 1s not surprising that rural districts in Texas are
some of the strongest opponents of the proposal in Texas to shift
public education funding to education savings accounts, because
rural communities often have just a single school. It is the commu-
nity hub that has been serving the student’s parents and grand-
parents, and it’s where people gather and there is no other school
in that town, or even in a close proximity, so small-town school sys-
tems don’t have the economies of scale.

So can you explain to my constituents in Oregon’s rural areas
why they should give up needed funding to a handful of private
schools that aren’t near their community, especially when these
private choice programs have an unproven academic outcomes, and
do not serve all students?

Mr. WiLLiaMs. I will start initially, because it is going to give
those families more choices to acquire the learning that they need
for their youngster. We have been having this conversation in
Texas and elsewhere, as if it’s the only thing we are talking about,
is moving a youngster from one building, Thomas Jefferson, to an-
other building, perhaps St. Thomas Aquinas. But in rural Texas,
and we haven’t won this argument yet, but in rural Texas, with
that education savings account, perhaps they can buy Mandarin
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Chinese from a distance learner -- distance provider; maybe they
can provide -- acquire some kind of math skill because you can’t get
a master math teacher in “Scatback,” Texas, maybe you can buy
that from --

Ms. BoNaMicI. My time is about to expire. I appreciate that. But
we just got our graduation rates back and our online high school
had very embarrassing, pathetic graduation rates of 28 percent.

Chairman ROKITA. The gentlewoman’s current time has expired.

Ms. BonaMmicl. Thank you. I yield back.

Chairman ROKITA. The gentleman from Virginia, Mr. Brat, is
recognized for 5 minutes.

Mr. BRAT. Thank you, Chairman. To the panel and Mr. Williams,
I'll ask the question. I am an educator. I taught Randolph-Macon
College down the road a couple of hours for 18 years, economics
and ethics. Went to seminary and then did a Ph.D. in economics,
so I am a confused person. So I just got back from the prayer
breakfast. Very nice, bipartisan, across-the-aisle stuff. We get along
more than the press gives us credit. And so, this can be a contested
issue, right? I mean, we have differences in strategy, but one of the
things I saw—I taught freshmen—coming into my classroom all the
time. And I think one of the things some of us on this side of the
aisle consider is just kind of the one-size-fits-all nature sometimes
of education. And my public schools are top in the country. So my
kids both got excellent education. But nationwide, we are now com-
pet}ilng with the rest of the world. We all want the kids to excel,
right?

So you can look at the Ps and test scores. I ran regressions on
too much of that stuff for too many years, and I won’t go into all
the details. But the point is we have got kids that don’t know what
a business is after they graduate from high school. They don’t know
a price from a cost from a profit. They can’t define any of it. Right.
And then the kids get to go to college, that’s great. But the kids
that don’t go to college, they don’t know what business is, and they
are going to work.

So I think we have huge work to do, whatever solutions we all
agree on. And then I taught ethics and went to seminary, et cetera,
and there is no such thing as just ethics. Right? There is the Aris-
totelian school of ethics, or Kantian ethics, or Christian ethics, or
Confucian ethics. Right? There is no ethics. And what system of
ethics are we teaching in K-12? None. The kids come to college,
they don’t know one system of ethics, they can’t name one theolo-
gian philosopher, et cetera. So that’s why some on this side of the
aisle, we just want to see some variety when it comes to the cur-
riculum -- the monopoly model -- it is hard to crack up monopolies,
right, in economics, or monopoly in politics, or monopoly in any
business that doesn’t produce the best outcomes.

So we just want to see some variety. And Bobby and I are in Vir-
ginia, we have a tremendous Achievable Dream school that is in
the inner city, and has just done unbelievable job, charter school,
public charter, and they do phenomenal. Right? The kids are intro-
duced, they walk and meet the police officers, at the beginning of
the day, they have stock market gains, they learn about business,
they got a tennis program, all the kids go to college and it’s phe-
nomenal. And so, we all are trying to find that for all of our kids.
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And then getting to my question, right, the political tensions are
high. Right after the election, everyone’s bombing each other on
Facebook right now, and the tone’s not good.

So I am trying to keep the tone good. And so, one of the ques-
tions I get back home from constituents that have major concerns
are, we have some of the best public schools in the country in my
area, but we all want to see kids in the poorer areas, and the inner
cities have some choice.

I think that is part of the issue that is on people’s minds right
now. But then the question from constituents is “Well, won’t the
school choice movement pull funding from public schools?” What
would you say to those suburban moms and dads who are con-
cerned and have anxiety that if we move towards choice, that
money won’t come from their public schools? What is the variety
of funding options available that would ease some of the anxiety
out there?

Mr. WiLLIAMS. Well, depending on how you design it, let us keep
in mind that most of the school choice plans that I have seen, that
whatever the per capita spending amount is, the voucher, or what-
ever that is, is less than that, and so there is still going to be sort
of the delta that is available for the public schools, and that body
is no longer in that school. And so, you are not having to be con-
cerned about that piece, because you don’t have to educate the
ch}illd,1 and some dollars are still get to remain with the public
school.

But I think more importantly, what we ought to be doing, I
mean, to my left are three parents that have children with three
different sets of needs. And we should be creating opportunities for
all of those needs to be satisfied in a public school, public learning
environment, and that includes private schools, because everybody
can’t -- everybody doesn’t do the same thing. I mean, all these
schools aren’t designed to do the same thing. We ought to put par-
ents in the best position to find the school that meets the needs of
their child.

Mr. BRAT. That’s great. Thank you. I have about 30 seconds. I'll
just kind of add, I teach economics, and in economics, you try to
maximize utility. And so, there -- everyone is going to debate across
the aisle what are the test scores and comparisons, and they’ll say
they are not that great, we will say they are great. Even if we com-
promise and say, let’s say they are dead even, it seems to me it’s
kind of analogous to working for a firm. Sometimes you just want
to go to work for that firm instead of that firm. Right? There is a
tone at the top, you like the CEO, the principal, you like the vice
principal. Your kid may be socially stigmatized at one school, they
feel better going to another school, et cetera. And so that is my im-
petus for the school choice option, is I think the kids do need some
variety, parents need some variety. I worked for several years at
the State level --

Chairman ROKITA. The gentleman’s time has expired. The
gentlelady from California, Ms. Davis, is recognized for 5 minutes.

Mr. BRAT. Thank you, Chairman. Thank you very much for com-
ing in today.

Mrs. DAvis. Thank you. Thank you, Mr. Chairman. And thank
you to all of you for being here. We know it is a great effort to do
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that. Ms. Carter, I wanted to ask you a little bit more about your
experience, I know we have had to cut you off. Just -- you had to
really navigate a very complex school system as you branched out
and looked at everything. Could you talk about one or two in-
stances where you were testing the transparency of the system
itself, and access to information for a parent, any parent, but par-
ticularly a parent who was interested in the policies that have been
enacted at the Federal level for IDEA over the years? How did you
learn that? How did you actually get a handle on that?

Ms. CARTER. It was challenging.

Mrs. DAvIS. As a former school board member, I understand that,
S0 --

Ms. CARTER. So it really is searching for opportunities. When I
look at my child, and for him, it is about equitable access to a high
quality, excellent education. And so, it is understanding who the
players are, kind of learning about -- being clear on what my child’s
needs are, and then searching for those opportunities that can best
meet my child’s needs.

Mrs. DaAvis. Did you have a sense that the school did a good job
in making sure that they had data -- they had backup information,
so they could even describe to you how services for, say, another
child, not by name, but just generally, how they really dem-
onstrated that they were doing what you were hoping they would
do?

Ms. CARTER. The short answer is no. It’s about having -- getting
access to information. And admittedly, I am a parent who has time,
who has information available to me, so it still is a pushing, push-
ing, pushing from the school. And so one of the things that I focus
on is trying to expose and make available, not just to Jacob, but
to all students, and particularly those with disabilities, asking
questions, pushing. So it is not something that just happened.

Mrs. Davis. I wanted to just let you know, because I am con-
cerned about this, and I think others are as well. There was a re-
cent development last evening where my colleagues actually filed
the need to move forward to take away some of the important pro-
tections that children have, which would basically say to States,
you don’t have to file -- follow really any guidelines in tracing the
improvement, and tracing the performance of young people in
schools. Would that concern you that perhaps we’re moving away
from that, so that States might really be doing this very dif-
ferently? If you were to move, for example, you might move to a
State that had decided they weren’t going to follow up with—

Ms. CARTER. That would be a—

Ms. DAvis. Understanding how we disaggregate data, whether
children of color, whether children who -- where we must adhere
to IDEA would be followed?

Ms. CARTER. No. Accountability is key. And so something like
that, if that didn’t exist, then there wouldn’t be a way to even
measure whether or not there is equitable access, or even a high-
quality education. So these regulations are critical as it relates to
a high quality education --

Mrs. DAvis. Yeah. Could I ask the rest of you? Would that be
your concern, or do you think it is important that States have
guidelines to follow, to be sure that theyre -- making sure that all
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children are receiving a high-quality education? We disaggregate
that data and we know what is going on?

Mr. WiLLiaMs. I think it is important for us as States to have
some guidance. But I will be honest with you, in many areas, let’s
say academic accountability, some of us were there before the na-
tional government was, and I think some of us were designing as-
sessments and accountability regimes beforehand. Obviously, No
Child Left Behind was birthed somewhere else and came here. So
in some of these matters, I think the States are in very good stead
to be able to protect our citizens, and do so in a way, that is quite
laudatory. But there was no doubt that having the participation,
and maybe even the leadership and the guidance of the national
government would be helpful at times.

Mrs. DAvis. Anybody else want to comment on that?

Thank you, thank you, Mr. Chairman.

Chairman ROKITA. I thank the gentlelady for yielding. The gen-
tleman from Arizona, Mr. Grijalva, is recognized for 5 minutes.

Mr. GRIJALVA. Thank you, Mr. Chairman. Like Ms. Davis, my
colleague, I served on a school board back home in Tucson for 12
years, and I think my question kind of goes to another part of this
whole discussion, it is a discussion of how much of the Federal dol-
lar, public dollar that goes to public education is going to be di-
verted or sent a different direction in terms of vouchers, for profits,
private.

In that position, we had to deal with mandated issues like IDEA,
mandated, and necessary, by the way. Civil rights protections,
equal access for all children, Title IX so that boys and girls got the
same opportunities at all levels, and English learners.

Laws that controlled what we did, open meeting laws, financial
disclosure in terms of the budget and the audits attended to that
particular school district, and the list goes on. And the public scru-
tiny that had to be there in order for a school district to be func-
tional.

My question is, as we go forward, there are two standards that
seem to appear: there is the standard on public education in terms
of the points I just outlined plus more, and a kind of nebulous
standard as to what we do for private, for-profit charters that is
different. Is there -- and I will ask Mr. Kubacki and Mr. Williams
for a response -- don’t you feel that the reaction to, I think, the
proposition that many of us have, that people should play by the
same rules, that if on the governance of a private for-profit; that
there should be transparency, there should be rules that apply to
the financials; there should be disclosure of salaries; there should
be academic disclosures; and the list goes on, and that all children
coming need to be taken in, given the mandates that the public
schools have. Do you feel that would -- do you think that is fair to
set the same playing field for everybody -- Mr. Williams, Mr.
Kubacki, either one.

Mr. WiLLIAMS. I think that is a fair aspirational goal, but I do
not believe that is the law you established here. The law you estab-
lished here first of all you haven’t exercised jurisdiction over pri-
vate schools generally, and here you have exercised jurisdiction in
title VI and title IX—

Mr. GRIJALVA. Yeah but—
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Mr. WiLLiaMS. And IDEA as relates to --

Mr. GRIJALVA. But Mr. Williams, we are talking about extending
that jurisdiction, you know, if we are talking about the increased
prominence of private schools in terms of the support they are
going to get from the Federal Government in terms of money.
Should requirements follow the money or should it be open-ended?

Mr. WiLLIAMS. The recipient of those dollars is not that private
school. The recipient of that dollar is the mother, or the father, the
parent, the guardian, and you haven’t exercised jurisdiction over
that individual.

Mr. GRIJALVA. And as you said, the final arbiter, the ultimate is
the empowerment of that parent, okay. And—but as a balance, as
a check and balance, shouldn’t some requirements, at the min-
imum, financial disclosure be required? Investment strategies, open
meetings? So we know when these schools meet and who is gov-
erning them? And what decisions they are making-at the very min-
imum shouldn’t that be a public acknowledgment as opposed to an
individual parent acknowledgement? We are not eliminating that
parent’s choice, we are just saying the rest of us that are helping
pay the bill should know what is going on.

Mr. WiLLIAMS. You want to have—sort of get to the right balance
between those issues. But I think we have got to be real careful
about treating that private school as if it is a public school. So is
there—

Mr. GRIJALVA. Given what the nominee for Secretary of Edu-
cation and her opposition to any reasonable regulation for charter
schools or for-profit schools, is there a Federal role in insuring that
taxpayer funds are not being abused? Is there?

Mr. WiLLiAMS. That is a conversation for you to have here, and
there will be some role, of course. The question is how much of a
role, and how do we reach the right balance of allowing that pri-
vate school to function and to adequately serve those youngsters
that come to it.

Mr. GRIJALVA. Thank you. And I am broaching that conversation.
I appreciate it.

Yield back.

Chairman ROKITA. The gentleman yields back.

The gentleman from Virginia, Mr. Garrett’s, recognized for 5
minutes.

Mr. GARRETT. Thank you, Mr. Chairman.

So I think the metric that matters here isn’t what day of the
week these schools meet, it’s not how long they meet. The metric
is student success, right? And so, ultimately, I want to introduce
myself to this committee and this subcommittee, and I'll tell you
that I believe in the nature versus nurture argument, in nurture.
I believe in nurture. I believe that no child, regardless of their na-
tional origin, regardless of their skin color, regardless of their par-
ents’ socioeconomic status or educational attainment, is more able
to succeed or fail than another, but that if the child is placed in
a circumstance where the child can succeed and encouraged and
given gppropriate instruction, that the child will in all likelihood
succeed.

And I believe that there is a fundamental entitlement that Amer-
icans can expect, one fundamental entitlement, and that is oppor-



88

tunity. And I see children being left behind every single day by vir-
tue of circumstances beyond their control, and that is a ZIP Code;
that’s a parent who loves their child no differently than I love my
own, but who doesn’t have the financial wherewithal to place them-
selves in the circumstance where they can assure their children the
best educational opportunity.

And we had this fight again and again during my time in the
State legislature, and there, one party said, look, we have really
good public schools except for where we don’t, and we need to en-
sure that the young people in those areas also have an opportunity.
Are the children failing those schools? No. The schools are failing
the children. I understand there’s a plethora of inputs: socio-
economic status, educational attainment of parents, et cetera, et
cetera, so forth and so on. But if we know to a metaphysical cer-
tainty that in one ZIP Code schools are failing, then shouldn’t we
change how we do business?

So I would, Mr. Chairman, direct my questions at this juncture
to Ms. Cherry.

Ms. Cherry, you were, in fact -- your children were in public
school in Pasco County.

Mrs. CHERRY. Yes, sir.

Mr. GARRETT. And you were happy, very happy with the out-
comes that your children were seeing in Pasco County, your hus-
band Demetrius and yourself?

Mrs. CHERRY. That is correct.

Mr. GARRETT. And we've heard conjecture that people might flee
public schools if these opportunities are made available, but you
only left those public schools in Pasco County after financial calam-
ity, beyond your control, struck your family. Am I correct?

Mrs. CHERRY. That is correct.

Mr. GARRETT. Okay. You would have remained in those schools
with which you were happy.

Mrs. CHERRY. That is correct.

Mr. GARRETT. And so had Florida not had a system wherein, I
believe, what, 79,000 young people received scholarship opportuni-
ties, your children would be in school where?

Mrs. CHERRY. 'm not sure, because when it was time to enroll,
we didn’t have a permanent address, so I'm really not sure.

Mr. GARRETT. But, ultimately, you ended up at Tampa Bay
Christian.

Mrs. CHERRY. Correct.

Mr. GARRETT. Do you feel that the educational opportunities af-
forded to your -- was it three or four children?

Mrs. CHERRY. There’s four.

Mr. GARRETT. -- four children at Tampa Bay Christian are suffi-
cient for them to be able to live successful lives here in the United
States of America?

Mrs. CHERRY. Yes, definitely.

Mr. GARRETT. Okay. And this was made possible because some-
body in Florida decided to break from the status quo and think out-
side the box.

Mrs. CHERRY. Yes, sir.

Mr. GARRETT. Okay. And so if somebody hadn’t, can you say with
any certainty whatsoever that your children would be receiving
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what I would argue theyre entitled to, which is the opportunity
provided by a solid education?

Mrs. CHERRY. I couldn’t say that.

Mr. GARRETT. Okay. Thank you.

And -- I talk too fast. Mr. Williams, I would move my questioning
to you. Ultimately, we look a lot at per-pupil expenditures. And
what I've seen from the studies that I've reviewed in my previous
legislative experience, a much smaller format, was that the per-
pupil expenditure does not decrease commensurate to the number
of individuals who leave a school. In essence that, if we’re funding
a particular school to the tune of $12,000 per pupil and a pupil
leaves, that only a percentage of that funding leaves with that
pupil. Is that accurate?

Mr. WiLLiAMS. That is true. The only thing that changes is the
number of students that the school has.

Mr. GARRETT. So, but, if the average per-pupil expenditure is
$12,000, then let’s say that $6,000 follows the student, the money
follows the child, then that leaves a surplus at the school from
whence the child came, in most instances. Is that correct?

Mr. WiLLiaMS. Correct.

Mr. GARRETT. And so, ultimately, now what we have is, if re-
sources are the question, a greater number of resources per pupil
as that child is subtracted from the total number of children in the
school.

Mr. WILLIAMS. Quite possible.

Mr. GARRETT. And so, if you could help me, because I'm com-
pletely missing something here, what would the argument against
having a greater per-pupil resource base at what had -- some par-
ent might have identified as a school not providing their child an
opportunity, what would the argument against that greater per-
pupil resource base be? I'm missing it.

Mr. WiLLIAMS. I can’t help you much with that. What I think it’s
just simply a fundamental philosophical difference in allowing folks
to move to private schools.

Mr. GARRETT. And so, Mr. Chairman, I’ve got about 15 seconds.
Ultimately, though, I'd ask Mr. Kubacki, and I apologize if I'm pro-
nouncing your name wrong, should the goal not be that every child
receives the education they need to have the potential to succeed
in this Nation?

Mr. KUBACKI. Yes.

Mr. GARRETT. Thank you.

Chairman ROKITA. Wonderful. Yes or no question. The gentle-
man’s time’s expired. I thank the gentleman.

My friend, the former ranking member of the subcommittee, Mrs.
Fudge, you’re recognized for 5 minutes.

Ms. FUDGE. Thank you very much, Mr. Chairman. And I thank
you all so much for being here today.

Let me just make two comments, the one that my colleague just
made about he couldn’t understand why people are concerned
about a student leaving if they retain a certain amount of the
money. It’s just basic math. Schools are based upon the number of
kids they project are going to be there. So you still have to pay all
the bills, you have to pay all the teachers. If you lose a student,
it makes a difference.
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And as well, Mr. Chairman, I think maybe there comes a point
where we need to raise our hands up here too about telling the
truth. My colleague, Mr. Messer, made a blanket statement about
our ranking member saying that he was not correct, but, in fact,
Mr. Messer had no basis in fact for making the statement.

Let me just be clear with you. I'm from the State of Ohio. We
have an EdChoice voucher program. A study by the voucher people
indicated last year that students who participated in that program
did considerably worse than similar students in the public schools.
So, in fact, there is indeed a legitimate decline in achievement in
some of these programs. So I just wanted to make clear to Mr.
Messer that , in fact, is the case.

Ms. Carter, school voucher proponents do not believe that private
K-12 schools receiving publicly-funded vouchers should follow the
same rules as public recipients of federal funding. For example, the
nominee for education secretary, Ms. DeVos, refused to say that all
schools receiving federal aid should be held to the same account-
ability standards, including IDEA, which I don’t think she even
knew what it was.

Could you elaborate on your assertion that all schools should be
held to the same accountability standards and safeguards?

Ms. CARTER. Yes. Thank you. So with respect to the same stand-
ards, that accountability and transparency is something that can
also be measured. And the standardization of that allows for fami-
lies to make an informed choice, because choice is a good thing, but
it’s about having an informed choice so that you know that your
child has an equitable access to that high-quality education. So tar-
geted professional development, training of all the teachers and
educators that are going to be working with students is critical to
have that equity, if you will, and to have a measure that supports
the delivery of a high quality education.

In addition to that, noting that it’s an individualized notion, it’s
based on the needs of that individual student, and when you have
standardization as it relates to transparency and accountability,
those safeguards, then again, you have something with which to
measure, to compare, and analyze.

Ms. FUDGE. Thank you. To you as well, Ms. Carter. We've repeat-
edly heard that the argument that private school choice programs
provide parents with the opportunity to select the best school for
their children. When describing your search for quality education
options, you stated, the panoply of choice, this is your words, was
narrowed and, in fact, not a viable choice for your son. Please ex-
plain how your choices were limited in your search because of his
disability.

Ms. CARTER. Yes. So with respect to a high quality education,
what’s important for Jacob was the fact that teachers, again, were
trained, they had an understanding of what his disabilities are,
what the requirements are, and that’s what IDEA does under
FAPE and least restrictive environment. So I had confidence that
I had an understanding, but I also had something with which to
measure whether or not the particular choices had that.

And when you'’re looking at private placements, and not through
the public school system, but private placements, they don’t have
anything near what would be appropriate for Jacob in terms of pro-
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viding those related services that he needs, the specialized instruc-
tion that he needs.

And so, again, our focus was on the public system, because there
are safeguards in place whereby I can go and see and count on
there being accountability associated with what those services are.

Ms. FUDGE. Thank you very much.

And I would just say to this committee, I am not an opponent
of charter schools, I am not an opponent of vouchers; I am a pro-
ponent of public schools. Ninety-plus percent of the children I rep-
resent go to public schools. So I need to be sure that someone is
looking out for the 90-plus percent as well as the 8 to 10 percent.

And with that, Mr. Chairman, I would yield back.

Chairman ROKITA. The gentlelady yields back.

Ms. Adams from North Carolina, you're recognized for 5 minutes.

Ms. Apams. Thank you, Chairman Rokita and Ranking Member
Polis, for allowing me to visit this subcommittee. I do want to
thank our panelists for their testimonies.

And like many of you, the importance of education is personal to
me. 'm a parent, grandparent, I'm also an educator by training.
Forty years, four decades I spent as a professor at Bennett College
in North Carolina preparing students, many of whom have gone on
to be teachers across the country. So -- and it’s clear that from the
nomination of Betsy DeVos for Secretary of Education that it ap-
pears that the administration intends to push a private school
choice agenda that will, I believe, undermine public education.

Having said that, Ms. Carter, I want to thank you for sharing
your experience with us today. Fifty million students who make up,
as has just been said, 90 percent of America’s school children at-
tend public schools. All of my children and grandchildren attended
public schools. And so the choice taxpayer funds that would other-
wise go to public schools serving the vast majority of our students,
it diverts them to private schools.

Ms. Carter, you spoke about your strong sense of duty and advo-
cacy on behalf of your son, Jacob. Can you speak a little bit to the
amount of time that it took to navigate the school system, how your
journey might have been impacted if you knew you had a high
quality public school in your neighborhood?

Ms. CARTER. Yes. If there was a high quality school in my neigh-
borhood, it certainly would have relieved some of the anxiety and
stress that has gone into the process. And at least it’s something
that would be accessible, and, again, not just to Jacob, but what’s
available in the community, that individualized notion that has a
place, a centralized place where Jacob has a chance, a real chance
to be successful and to have access to that high quality education.

Ms. Apams. Okay. The Every Student Succeeds Act requires
States to develop and implement challenging academic standards
to ensure that students are career ready or college prepared, stand-
ards that apply to all students, except for students with the most
significant cognitive abilities who are assessed on the easier alter-
nate assessment. Private schools such as those used in many
voucher programs are not required to abide by ESSA. They do not
have to set standards, assess students to ensure that they’re col-
lege and career ready, or provide information about academic
achievement to parents.
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Ms. Carter, you mentioned that your son is included in the gen-
eral education classroom with peers of his same age. How impor-
tant is it for students with disabilities to be held to these stand-
ards, and can you describe how this has helped Jacob to be success-
ful in school?

Ms. CARTER. Yes. First of all, high expectations, those standards
that are in place -- I have high expectations of Jacob. I think we
as parents all have high expectations of our children to be success-
ful. And communicating those high expectations is critical, because
when you set the tone and you -- school systems understand that
not only are parents taking their responsibility seriously, but it’s
thf1 fact that you are helping to promote those high quality stand-
ards.

Jacob is going to college, and it’s a particular thing that I spend
a lot of energy speaking to all the schools, the administrators, the
educators, kind of that same thing. Jacob is going to college. And
as a result of that, I have to make sure that he is appropriately
prepared to be successful in college.

Ms. Apams. Thank you.

Mrs. Cherry, did anyone inform you of your right under Federal
law to keep your kids enrolled in their home school when your fam-
ily experienced homelessness?

Mrs. CHERRY. I actually went to the school and told them that
I was moving. So I had to -- I was actually told that I was zoned
out of the school. There’s a process that you had to go through to
get back in, but with the time -- I didn’t have time to do that, so
that’s why I had to choose.

y Ms. ADAMS. So were you informed, though, that you could have
ept --

Mrs. CHERRY. No, I was not. They never told me that.

Ms. ApaMs. Well, that’s the problem. I think parents do not have
the necessary information that they need.

I just wanted to quickly ask Mr. Williams, you know, you pointed
out that many voucher programs don’t test at all, others use tests
differently. How are you able to approve the impact on student
achievement and hold schools accountable?

Mr. WiLLiaMS. I think what you could do here is to direct us as
the SEAs that design accountability programs that would require
some level of testing. And I think most private schools would be
more than happy to use our basic test or use their ACT or SAT for
high schoolers.

What I said in my opening remarks is that our accountability
system that we use today, and I think that of the other 49 states,
would not neatly fit on top of private schools. That, I would dis-
courage us to do, is to say that the exact accountability system that
I have now for my public schools and traditional charters, that we
apply that directly to the private schools.

Ms. Apams. Thank you, sir. I'm out of time.

Chairman ROKITA. The gentleman’s time has expires. I thank the
gentlelady.

Mr. Takano, you're recognized for 5 minutes.

Mr. TAKANO. Thank you, Mr. Chairman.

Betsy DeVos, the nominee for Secretary of Education has advo-
cated for a lack of oversight and regulation in Michigan’s charter
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school law. As a result, it has 33 for-profit organizations that run
79 percent of the State’s charter schools. Detroit, overwhelmed by
bad choices for children, produced the worst math and reading re-
sults among all U.S. cities.

In my own district, I have a constituent, Sarah Vigrass, who
works for California Virtual Academies, managed by K12 Incor-
porated, a for-profit education company supported by Ms. DeVos
and her family. In her 10 years there, Sarah has seen firsthand the
decline in amount and quality of materials and high teacher turn-
over rates driven by K12 Incorporated, maximizing their profits
and not investing in students.

My question is for Ms. Carter. Ms. Carter, do you believe for-
profit entities can serve their bottom line as well as their students
effectively?

Ms. CARTER. No, I do not.

Mr. TAKANO. And why was a for-profit charter school not the best
option for your son?

Ms. CARTER. As it relates to Jacob, because he has disabilities,
it’s about individual needs, what his needs are. And in inquiring
these for-profit entities, I discovered that they could not tell me
what they were going to be able to do to support what his needs
are. And the fact that there aren’t standards or there’s no account-
ability as it relates to what children with disabilities need, and all
children, for that matter, that didn’t make me comfortable.

Mr. TARKANO. Well, it’s interesting that the -- I think we have a
public interest in making sure that schools, this idea of competition
and accountability that exists among schools, but we’re not the --
we're totally leaving that out of the picture in terms of Federal
money being used for these schools.

The Department of Education collects extensive data on public
schools, including achievement, enrollment, discipline, bullying,
harassment, and special education information. These data collec-
tion procedures provide transparency to stakeholders and allow for
the Department and State educational agencies to intervene, if nec-
essary, to reduce and prevent discriminatory practices. Private
schools are not required to report the same information, even if
they accept vouchers in most States.

Ms. Carter, in your testimony, you said you researched and be-
came very informed about public school choice options in D.C. Do
you feel the transparency of schools about their academic outcomes,
discipline practices, and special educational services are important
in determining the best education for your son?

Ms. CARTER. Yes, I do. And I do because diversity is critical, di-
versity in terms of what kinds of students are made up in the envi-
ronment, as well as the opportunity for all children to succeed. In-
clusion is critically important. And so knowing that information is
a part of the process of determining whether or not this particular
school choice i1s what would be best for my child.

Mr. TAKANO. In your opinion, what other information is critical
in ensuring your son receives a high quality education?

Ms. CARTER. Knowing the background and the training and the
credentials associated with the educators who are going to be pro-
viding that kind of support and services to my child; in addition to
the related services, speech, occupational therapy, physical ther-
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apy, those kinds of related services that my child needs; knowing
what those credentials are so that I can evaluate whether or not
I feel that this is a good choice for my child to be successful.

Mr. TAKANO. And you’re telling me that information wasn’t al-
ways available to you?

Ms. CARTER. Not in a for-profit environment, no.

Mr. TAKANO. That’s interesting.

Mr. Williams, it’s come to light that several Trump appointees to
serve in leadership roles at the U.S. Department of Education have
a history of expressing bigoted comments. These appointees have
made blatantly racist, Islamophobic, transphobic, and homophobic
remarks.

Now, as the former head of the Office of Civil Rights at the Edu-
cation Department, is it appropriate to have individuals like this
at the helm of ensuring educational equity and nondiscrimination
based on race, religion, and sexual orientation?

Mr. WiLLiAMS. Mr. Takano, without accepting the beginning of
your question that they have indeed made such comments, let me
go to what I think is the thrust.

Mr. TAKANO. I’'m just asking you, sir --

Mr. WILLIAMS. Let me go to the thrust.

Mr. TAKANO. No, no. These appointees have also -- look, is it ap-
propriate for anyone who’s made blatant racist, Islamophobic,
transphobic, and homophobic remarks to serve in these capacities,
whose job it is to ensure that there’s educational equity and non-
discrimination? Would you -- would you countenance --

Mr. WiLLIAMS. I would love to have an opportunity to answer the
question.

Mr. TAKANO. Sure.

Chairman ROKITA. The gentleman’s time has expired.

Mr. Allen, you’re recognized for 5 minutes.

Mr. ALLEN. Yes. Thank you, Mr. Chairman, and thank you for
having this hearing today.

The best example that I know of school choice is a school that
we developed in my district called Heritage Academy. And that
school is there for those single parents who can’t afford to send
their children to a private school. And through some tax initiatives
in the State, business people are able to support these children.
Now we’re up to 200 students. And I attended an assembly there
over the holidays, and I have not seen the energy to learn and to
develop musical skills and athletic skills and reading skills, I've not
seen that anywhere in any school that I think I've ever visited.

And so, again, these are single parents who -- and unfortunately,
there is a huge demand for this school that we can’t meet. I mean,
it’s -- we're topped out at 200. In many cases, these kids are actu-
ally told that they really don’t belong in the public school system,
and the parents don’t have a choice. So that is a tremendous suc-
cess story and why I believe that the American people, just like
health care, they want choice. I mean, don’t mandate and don’t
waste my taxpayers’ money, you know.

And so, with that, Mr. Williams, what is your reaction to the
anti-school choice advocates who argue that we should not give
families more choice, because too few of the students can benefit,
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and then argue for and actively pursue barriers to expand those
benefits to more students?

Mr. WiLLIAMS. Well, I'm saddened by it, quite frankly, because
what we ought to be doing, as I've said before, is that we should
be doing our best to find in a way that we can match youngsters
and their particular needs. And youngsters have a variety of dif-
ferent needs. With our 5.2 million youngsters in Texas, I'm not
going to say we have 5.2 different kinds of needs, but we've got a
wide variety of them. And what we should be trying to do is to put
parents and guardians in the position to match needs with schools.
Kids are very, very different. And the public schools in Texas, I
think, do an outstanding job of trying to satisfy the needs of those
youngsters, but that doesn’t mean there’s not another place in the
private school community for us to satisfy those needs as well.
There’s enough room and there’s enough demand, there’s enough
challenge for both traditional public schools and charters and pri-
vate schools to be present to provide opportunity for our students.

And going back to something that was asked of me earlier, you
know, at the end of the day, we haven’t seen -- in terms of school
choice programs around the country, we haven’t seen exit rates,
you know, greater than 8, 9, 10 percent. At the end of the day, I
would still have almost 5 million kids in Texas public schools. And
so we have to be focused on enhancing public schools while we give
parents and guardians the opportunity that, if they don’t want or
choose -- want to make a decision for their kids not to go to a tradi-
tional public school, to find a school that meets that kid’s needs
somewhere else.

Mr. ALLEN. And thank you so much for that response. In fact, we
have a public school, inner city school system in my district in
Lawrence County in the city of Dublin where they have a STEM
school and also kind of an economic school in the two elementary
schools. And parents were there at 5 o’clock in the morning on a
Saturday morning to sign their kids up for one school or the other.
That’s what I'm talking about. That motivates and that is school
choice, and it’s wonderful.

I have just a short period of time. Mr. Kuback -- Kuback --

Mr. KUBACKI. Kubacki.

Mr. ALLEN. Kuback. Okay. The purpose of school choice is to pro-
vide parents the opportunity to find the right educational environ-
ment for their child. Do you believe charter schools are the only
way to help parents find the right place?

Mr. KUBACKI. No.

Mr. ALLEN. Isn’t it important to have a variety of options for par-
ents to choose from where they’re searching for the right replace-
ment?

Mr. KUBACKI. Yes.

Mr. ALLEN. What are some things that can be done to ensure
parents have access to the choices they want?

Mr. KUBACKI. One of the really effective things that we’ve started
in Indianapolis is our Enroll Indy program, where it is -- it’s an
open enrollment program for parents to be able to, they have one
place where they can go, they can see the variety of options that
are available to them. It’s one application for them to fill out. And
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it makes it a little bit more of an equitable process for all parents
to be able to see their options and choose in an intelligent way.

Mr. ALLEN. Thank you. I yield back.

Chairman ROKITA. Mr. Courtney, you’re recognized for 5 min-
utes.

Mr. COURTNEY. Thank you, Mr. Chairman, for letting me visit for
a few minutes here.

And, you know, again, we all have great stories to tell, the States
that we come from. I come from Connecticut, and I just visited a
Blue Ribbon school a couple of weeks ago, which is an old-fashioned
red brick public school with a, you know, the locally enrolled kids
that are there. It also happens to be a population that is kids
whose parents work at the Groton Navy base. It’s the oldest sub-
marine base in our Nation.

And when you talk about challenges, these are kids whose par-
ents are -- whose fathers largely, but now women are coming on
as part of the submarine force, are deployed and, you know, very
transitory, in and out. I mean, that is a challenge for the school.
But with all of the requirements to honor IDEA, you know, all the
anti-bullying, all the other accountability measures, they are still
just hitting it out of the ballpark in terms of scores, in terms of
math and reading, and has, again, been recognized nationally in
terms of -- so, you know, I think it’s really -- there’s a narrative
out there that, you know, public schools are hopeless.

And, you know, visiting that school, you know, a week or so ago
after they got the Blue Ribbon designation, I mean, the fact of the
matter is that good leadership, teamwork, involving parents, you
know, there are public schools that are doing an outstanding job
out there, and, you know, that’s, you know, where the 90 percent
of kids are enrolled these days.

Also in Connecticut, since the court ruling came out, Sheff v.
O’Neill, we've employed a magnet school approach to try and break
down racial isolation, because, as Ms. Carter eloquently stated, you
know, trying to, you know, have kids learn in a more diverse class-
room is, I think, something that the Supreme Court recognized in
Brown v. Education, and I think most thoughtful educators agree
is a positive goal.

The charter school track record in terms of that issue of racial
isolation, frankly, is just far inferior to the magnet school experi-
ence. The city of New London, which is one of the most distressed
municipalities in the State of Connecticut now, is all magnet, and
they’re drawing kids in from communities outside of the city limits.
They have, again, focuses, because we’re upgrading the submarine
force, we're hiring now in terms of the STEM curriculum, and that
with the magnet focus, they are actually opening doors to both di-
versity and quality and a connection to workforce needs that is, I
think, you know, one of the models for how we sort of move forward
as a Nation, but we don’t do it by throwing out accountability.
These magnet schools are public budgets that have to, again, pass
muster through all of the process that the boards of education have
to do with their schools, unlike vouchers, which are basically just
disconnected from accountability.
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And, Mr. Chairman, I just wanted to add to the record an article
which, again, describes the magnet school experience in the State
of Connecticut, I ask unanimous consent to have it entered.

Chairman ROKITA. Without objection.

[The information follows:]



98

2612017 Tha Day - Educational investment that works and is affordable - News from southeastern Cannecticut

sibtheday

Educational investment that works and is affordable

Pubiished October 16. 2016 12:01AM
Art Arpin

For the past four years, the Marine Science Magnet High School {MSMHS}) of Southeastern Connecticut received an average of
400 applications for its incoming freshman class, Like every magnet school in Connecticut, it used a Jottery process to
randomly select the 73 students who get in.

With demand so high that [ess than 20 percent of applicants gain entrance, one would think that the Connecticut state
tegislature would increase magnet school funding so that more familics in Groton and elsewhere in the state could access the
educational choices they want. Instead, the legislature has frozen magnet school funding.

Consider Angela { for privacy | used only her first name}. She wants to be a doctor, not a marine biologist, but she still attended

MSMHS hecause it provides a school environment that helped her learn about people and the world around her. The daughter

of immigrants, she wor't just be the first in her family to attend medical school, this month she became the first in her family to
attend coliege ~ and her high school inspired her to chase after her dreams.

MSMHS is nat the only magnet school that serves its students well, In 2012, the State Department of Education in Connecticut
reported that students in Hartford who attended magnet schools did better than those in more traditional neighborhood
schools. And the diversity in the magnet schools was terrific: equal numbers of whites, blacks, and Latinos, as opposed to
neighborhood schoals that were almost two-thirds white.

It’s no wonder that the waiting list for magnet schools in Hartford has more than 15,000 students, almost four times the
number of seats available.

Last week, the U.S, Department of Education announced funding for forx new magnet schools in in New Haven. Three will
teach science, technology, engineering and math through real-world examples, and the fourth will focus on the social sciences.
Only mine school districts received funding this year; New Haven was included because of Connecticut’s success with the
magnet model.

And yet, the state has placed a moratorium on new magnet school funding.

State lawmakers are concerned that the students not attending magnet schools were being left behind, but their sotution — to
stop, instead of expand, the innovative programming that delivered results — was both a real head-scratcher and the target of
lawsuits, It ran contrary to the trends that federal experts saw in analyzing national data.

At the end of the summer, state Superior Court Judge Thomas Moukawsher ruled that the state government and legistature had
to reconfigure how educational funding is distributed. Parents and educational experts alike all call for more magnets tobe a
main part of the new plan.

Magnet schools were originally conceived of as a response to the U.S. Supreme Court’s Brown v. Board of Education decision. By
focusing on an educational theme, magnets attract a wide range of students from different backgrounds and neighborhoods.
Today nearly 4,000 magnet schools nationwide serve over 2 million students.

The primary impetus for magnet schools in Connecticut came from the Sheff'v. ('Neill state Supreme Court decision, in which
the court ruled that students did not receive equal educational opportunities. In response, the state started funding magnets
because they were a proven solution. The argument now is that the state should use this magnet school funding to improve its
failing schools and forget about integration. But the two problems cannot be separated so easily: they are intertwined.

‘We cannot rely on the faderal budget process to meet the demand for quality education. Instead of cutting funding for magnet
schools here in Connecticut, we should fund the current schools at an appropriate level, keeping the states promise to families.
We should then follow with a thoughtful plan to expand the opportunities for students.

This is exactly what innovative school districts are doing across the country, The Miami-Dade County Public School System, for
example, is moving to an ali-choice model, where all students have options beyond neighbarhood geography.

hitp:/Avww theday.com/article/20161016/QP0Y/161019510 12
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Ifwe are concerned about educating our children, we need to look at sameplace other than our education system for budget
savings. Qur schools are not a piggy bank to shatter when times get tough, but are instead an investment in our future at all
times. And magnets are a blue-ribbon investment yielding the highest dividends. It's time to be smarter with our education
priorities.

Art Arpin is the regional director of Magnet Schools of America. He is the former principal of the Connecticut IB Academy (CIBA) in
East Hartford. He also served as an assistant principal at Hamden High School and Seymour High School, and taught Spanish in
the Connecticut towns of Colchester and Milford. :

hitp:/Avww. theday.com/article/20161016/0P03/161019540 ' v
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Mr. COURTNEY. And, again, just the New York Times actually did
an analysis of Connecticut’s experience with magnet school’s policy
a couple of decades ago compared to the charter school experience
in the city of New York. And what they found is that the goal of
diversity has been, again, far more successful with the magnet
school approach, again, with no cherry-picking in terms of what
kids can go there.

My daughter went to one of these. It was a life-changing experi-
ence for her in terms of just having the opportunity to interact with
kids from different walks of life that would not have happened in,
you know, in a charter necessarily or the local public school. And,
again, there’s just no question in terms of where the value is as far
as achieving those goals.

So it’s not a binary choice here. It is not vouchers versus public
schools. And, frankly, I am still a believer that we can improve
education for kids through the old-fashioned way, like the Charles
Barnum School in Groton, Connecticut, and that we can also have
a publicly accountable system of attracting kids from more diverse
backgrounds without just basically throwing money up in the air
and hoping it lands in the right place.

And with that, I yield back.

Chairman ROKITA. I thank the gentleman.

I'm going to recognize myself for 5 minutes to ask some ques-
tions. Again, I appreciate hearing from the witnesses.

I want to start with you, Mr. Williams. Your testimony talks
about the changing behavior of public schools once there was com-
petition, for lack of a better word, I guess. And it’s been my obser-
vation, you know, I've probably been to 100 schools throughout the
country, public, private, good, bad, everything in between, but it
would also be my observation, because competition is part of
human nature, you know, competition works in politics, competi-
tion works on a basketball court, competition works in nearly every
facet of our life, yet we heard this morning from some of the ques-
tioners that they would seem to be desperately afraid of competi-
tion.

When you said behavior was changed or the performance of
neighborhood public schools changed, can you give me some spe-
cifics about what you're talking about?

Mr. WiLLIAMS. I think in many ways imitation is the highest
form of flattery. What we have seen -- in my experience from both
as commissioner as well as the president of a Catholic school board,
what we’ve noticed is that the public schools, let’s say, around us
at our Mother of Mercy, the public schools around us, they started
extending the hour, the school hour, because we started extending
the school hour and getting better results. We started having a dif-
ferent kind of parent-teacher meeting with our parents where we
were giving them more and more information about how well their
youngsters were doing and what we were going to plan for them
in the next session or next semester, and our public schools around
us began doing that.

What we see sort of statewide is that we see the offerings of pub-
lic schools expand. You now have a charter school, quite frankly,
which is a public school, the charter school now offering Mandarin
Chinese. And now we see other public schools who are trying to do
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similar things because they realize that’s what parents really --
some parents really want that.

So in terms of offerings, in terms of how the school relates to the
parents, in terms of sort of how the school operates day by day in
terms of perhaps its hours, perhaps what it does on the weekends,
those kinds of things I've seen that --

Chairman ROKITA. Have you noticed increased performance of
the neighborhood public school since the introduction of --

hMr. WiLLIAMS. In that one, I cannot say that the performance of
the --

Chairman ROKITA. You can’t --

Mr. WILLIAMS. -- surrounding the public schools and the dough-
nut around it increased significantly. In large part, I can’t say that.
At that time, I was not commissioner and I did not have access to
their scores.

Chairman ROKITA. Yeah. So you just don’t know? It’s not that it
didn’t happen?

Mr. WILLIAMS. Right.

Chairman ROKITA. Thank you, Mr. Williams.

Now, Mr. Kubacki, your testimony is slightly different, not nec-
essarily contradictory, but different in the sense that you rely heav-
ily on your relationship with the public school, local public school
district, in order to claim rightfully your success. Critics of school
choice, you know, talk about -- they don’t use the word “competi-
tion,” they would use a term like, quote, “pitted against,” unquote.

What do you think of the concept of competition as it relates to
your work and your relationship with the public school system?

Mr. KUBACKI. So I don’t see it as an either/or choice. I see that
we collaborate with the public schools and are able to actually work
with them to bring our model into even some of their own most
academically challenged schools. I think if you look at the environ-
ment around Enlace when we first started, the schools that were
around that neighborhood, it was kind of hit or miss whether or
not it was a good school. Now, 4 years into it, all the schools
around us have increased. I wouldn’t be so bold as to suggest that
we were the only driver behind that, but I would say that because
we've been there and are a good neighbor, we do collaborate with
the schools around us, we do share best practices. I think it just
}ﬁasdhelped with the general academic environment of the neighbor-

ood.

Chairman ROKITA. Okay. Thank you. I'm sticking with you, Mr.
Kubacki, your testimony discussed your second school, in Kindezi
school, opened because the district came to you to restart one of
their failing schools. You said that happened because of the part-
nership your school had with the district schools. Expound on that
partnership just a little bit.

Mr. KUBACKI. Sure. So in Indianapolis, we have legislation that
allows the district to work with 501(c)(3)s to partner in what’s
called the Innovation Network Schools. And so it’s symbiotic in
that we have access to some of the district resources, the most im-
portant being facility, and the district then gets our accountability
scores as well. So it’s a payoff, and it’s granted an added layer of
accountability for our schools, because we are also accountable to
our contract with the district, but I think it lends towards that idea
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of we share the collective responsibility for all of the children. And
if something’s working really well in a charter school, then it’s
something that would be worth bringing into the public school dis-
trict.

Chairman ROKITA. Thank you. And I have questions for the other
two witnesses as well, but I'd be hypocritical if I let myself go on,
because, as you can see, we're now 14 seconds over time. So I want
to thank the witnesses again for their testimony.

A111{d I want to recognize the ranking member for his closing re-
marks.

Mr. PoLis. Well, thank you. I want to thank our witnesses, and
I join Chairman Rokita in that. I want to thank our members on
both sides of the aisle who joined us. Based on attendance, it’s
clearly a topic that’s important.

Mr. Allen did reference people who are anti-school choice. 1
haven’t heard anybody on this panel, Democrat or Republican, who
voiced anything other than support for the concept of school choice
and letting parents choose, but, of course, all school choice is not
created equal, and distinctions need to be made. And my Repub-
lican colleagues have oversimplified what school choice means,
even to the point of parents signing away their rights.

There’s certainly a difference between public school choice and
the privatization of education, and we should not lose sight, as Ms.
Fudge said, that over 90 percent of students in our country are
served by public schools. Many of us support policies that increase
choice for high quality public schools, policies like open enrollment,
magnet schools, that Mr. Courtney mentioned, charter schools, and
others. Ms. Carter eloquently shared her own personal story, of her
process for finding the right school to meet her son’s needs.

When it comes to education, a one-size-fits-all policy simply
doesn’t work, and choice is important. Ms. Carter did extensive re-
search and exercised her choice after meeting with a number of
schools, traditional public and charter, and decided what was best
for her son.

That being said, Ms. Carter spoke about some of the challenges
she faced choosing the right school, and that’s the case for many
parents. School systems aren’t often transparent enough about op-
tions, transportation remains a barrier to making school choice
meaningful, and that’s why it’s important that we lift up and sup-
port all of our public school options. It’s also why many of us find
some of the options that Republicans have put on the table for pri-
vate school choice troubling.

In her confirmation hearing, Donald Trump’s nominee for Sec-
retary of Education, Betsy DeVos, refused to say that she wouldn’t
take money away from public schools to pay for private vouchers.
That should concern any of us who care about public schools and
the 90-plus percent of students that they serve.

Today’s hearing also brought to light what Republican school
choice means for students’ Federal civil rights protections. Private
schools are often not subject to requirements under Title VI, Title
IX, IDEA, ADA, and ESSA. In fact, many parents are forced to sign
away their rights under IDEA. I want to be clear on this. We had
some clarifying questions, but the law is clear. Under U.S. Depart-
ment of Education guidance, it clearly states that parentally-placed
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private school children, and that’s in contrast to private placement
students under IDEA, have no individual entitlements to a fair and
appropriate public education. Using the private vouchers, which is
called parentally-placed private school child, does not have those
rights, and, in fact, signs them away.

With your permission, Mr. Chairman, I'd like to submit some
2001 guidance, under President Bush’s Secretary of Education, on
this issue.

Chairman ROKITA. Without objection.

[The information follows:]
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UNITED STATES DEPARTMENT OF EDUCATION
WASHINGTON, D.C. 20202-

MAR 30 2001

John W, Bowen,

School Board Attorney
Pinellas County School Board
P.O. Box 2942

Largo, Florida 33779-2942

Dear Mr. Bowen:

Thank you for your letter to the U.S. Department of Education’s Office for Civil Rights (OCR)
dated October 19, 2000, written on behalf of the Pinellas County School Board and 17 other
school boards in Florida as well as certain organizations. Your letter primarily concerns the
application of the requirements of Section 504 of the Rehabilitation Act of 1973 (Section 504)
and the Individuals with Disabilities Education Act (IDEA) to students with disabilities
participating in your State’s program of Scholarships to Public or Private Schools of Choice for
" Students with Disabilities authorized by Florida statute 229.05371 (referred to here as
Scholarship Program).

The clarification that follows reflects requirements of Section 504 and its implementing
regulation at 34 C.F.R. Part 104, Title I of the Americans with Disabilities Act of 1990 (Title I
of the ADA) and its implementing regulation at 28 C.F.R Part 35, and Part B of IDEA and its
implementing regulation at 34 C.F.R. Part 300. Title I of the ADA, which prohibits disability
discrimination, applies to public entities regardless of whether they receive Federal funds. The
nondiscrimination requirements under Title II of the ADA are similar to those under Section 504.
Please note that since the Department administers Federal law, and not State law, this Office can
not interpret the specific provisions of Florida law discussed in your inquiry, We suggest that any
questions that you may have about specific interpretations of provisions of Florida law be
directed to appropriate offices in your State.

The specific inquiries and responses follow:

1. Is a Florida student with a disability as defined in IDEA who attends an eligible private school
approved by the State under Florida’s Opportunity Scholarship Program for students with
disabilities entitled to special education and related services in conformance with an IEP and all
of the rights of a child with a disability who is served by a public agency?

In 1999, the Department provided an explanation of the relevant requirements of Federal law
applicable to children with disabilities enrolled by their parents in private schools pursuant to the
Milwaukee choice program in response to an inquiry from then Governor Tommy G, Thompson
(Thompson Letter). Because it appears to us that the characteristics of the Scholarship Program
bear similarities to those of the Milwaukee choice program, we believe that the clarification
provided regarding the Milwaukee choice program serves as guidance in this regard. A copy of
that Jetter is enclosed for your information.

As we understand it, the Scholarship Program is not financed with Federal special education

funds or any other Federal funds. As noted in the Thompson letter, “the private schools are not
‘recipients’ of Federal funds and their programs and activities are not federally-assisted."

®
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Therefore, Federal civil rights laws, including Section 504, do not directly apply to the private
schools participating in the Scholarship Program. Further, Title II of the ADA does not directly
apply, as the private schools are not public entities.

However, because the Florida SEA receives Federal financial assistance, Section 504 and Title 11
of the ADA do apply to all of the SEA's operations, including the SEA's administration of the
Scholarship Program. Under Section 504 and Title II of the ADA, the SEA must ensure that
participating private schools do not exclude a Scholarship Program student with a disability “if
the person can, with minor adjustments, be provided an appropriate education within the school's
program.” 34 CF.R. § 104.39 (a).! However, the SEA would not be required to ensure that the
participating private schools "provide an appropriate education to ... students [with disabilities]
with special educational needs if {the participating private schools do) not offer programs
designed to meet those needs.” See 34 C.F.R. Part 104, App. A at 28.

With regard to [DEA, and consistent with the Thompson Letter, we alse conclude that if the FDE
and its local school districts have made FAPE available to eligible children with disabilities in a
public school but their parents elect to place them in private schools through the Scholarship
Program, then such children are considered “private school children with disabilities™ enrolled by
their parents. See 34 C.F.R. §300.450. Under IDEA, such parentally placed private school
students with disabilities have no individual entitlement to a free appropriate public education
including special education and related services in connection with those placements. In order to
avoid parental misunderstanding, the Department strongly recommends that the State or local
cducational agency notify parents who choose private school placement under the Scholarship
Program that the student may retain certain rights under Section 504 and Title II of the ADA,
although the student will not be entitled to a free appropriate public education under IDEA, while
enrolled in the private school.

1t should be noted that IDEA provides for a process by which limited services may be provided to
some parentally placed private school students with disabilities. 34 CFR §300.453-300.462. This
means that those children with disabilities attending participating private schools through the
Scholarship Program must be considered for any limited special education and related services
that may be available to them, in light of the available funding and the total number of private
school children with disabilities and their needs, in the same manner as other children with
‘disabilities enrolled in participating or nonparticipating private schools. Under IDEA, if the
parents decide to return or re-enroll their IDEA-eligible child into the public schoo! system, that
child would be entitled to FAPE.

2. Is it a violation of Section 504 to exclude up to 95% of students with disabilities from
participating in the Opportunity Scholarship Program [for students with disabilities) and to fail to
ensure that students with disabilities participating in the regular Opportunity Scholarship Program
are provided a free appropriate public education?

No. We note that the Scholarship Program at issue above is one exclusively for students with
disabilities. Therefore, prescribing percentages for the participation of students with disabilities

! This 504 regulations define an “appropriate education” as:
the provision of regular or special education and related aids and service that (i) are
designed to meet individual educational needs of handicapped persons as adequately as
the needs of nonhandicapped persons are met and (ii) are based upon adherence to
procedures that satisfy the requirements of §§ 104.34, 104.35, and 104,36,

34 CFR 104.33.
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in this Scholarship Program, with 5 per cent of disabled students participating in the first year and
incrementa] increases in participation of students with disabilities in succeeding years is not a
violation of Section 504. In further response to your second question and in light of our response
to your first inquiry, we believe that Section 504, Title II of the ADA, and the IDEA do not apply
directly to the private schools participating in the regular Opportunity Scholarship Program.
However, as further discussed above, Section 504, Title IT of the ADA, and the IDEA do apply to
the SEA with respect to its administration of the regular Opportunity Scholarship Program.

We hope that you find this response to your questions helpful. This letter is not intended to
address any other compliance issues under Section 504 or the other statutes that OCR enforces,
including Title 0 of the Americans with Disabilities Act of 1990, Title VI of the Civil Rights Act
of 1964, Title IX of the Education Amendments of 1972, or the Age Discrimination Act of 1975.
Similarly, this letter is not intended to address any other compliance issues under Part B of IDEA.
If you have any questions about this letter, please contact Lilian Dorka in OCR at 202-205-5469
or JoLeta Reynolds in the Office of Special Education Programs, at 202-205-5507.

§inc\erely,
/ /
o (IOUaLae o
Susan Bowers'
Acting Deputy Assistant Secretary
for Civil Rights

Patricia J. Guard
Acting Director
Office of Special Education Programs

cc: Shann Goff
Chief, Bureau of Instructional Support and Community Services
Florida Department of Education

Gary Walker
Director
OCR Atlanta Office
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This is in response to the inquiry set forth in your March 18, 2003 electronic letter and
during subsequent telephone conversations between you and Wendy Tada and Dale King,
members of the Office of Special Education Programs (OSEP). You asked for
clarification regarding a proposed alternative special education program for your State,
intended to be modeled after Florida’s McKay scholarship program. As you stated in
your electronic letter, you are proposing to offer parents of children in special education
“an option, other than mediation, to allow their child to attend an alternative State
approved specia) education program other than where their child is presently assigned.”
You specifically asked if federal funds provided under the Individuals with Disabilities
Education Act (IDEA) could be used to pay tuition at a public or private State-approved
special education program. Since you reference providing parents an additional
placement option and the McKay scholarship program, it is our understanding that
alternate State-approved private school placement options are intended to be selected by
the parents rather than as a way for public agencies to provide a free appropriate public
education (FAPE) through the regular IDEA placement process. Based upon this
understanding, the availability of federal funds for such enrollment will primarily depend
on whether the student’s placement is into a public or pnvate program. A discussion of
the various issues is set out below.

Children Enrolled in Private Schools By Their Parents. Based upon our review of the

draft legislation, your communications with staff and the stated intent to mode] the
proposed program after the McKay Scholarship program in Florida, it is our
understanding that Connecticut is not proposing to provide FAPE to students with
disabilities through private school placements under this program. Under the IDEA,
where the State and its local school districts have made FAPE available to eligible
children with disabilities in its public school system but their parents elect to place them
in private schools through a program such as the one you are proposing, such children
would be considered “private school children with disabilities” enrolled by their parents.
See 34 CFR. §300.450. Under IDEA, such parentally-placed private schoo!l children with
disabilities have np individual entitlement to FAPE, including special education and
related services. Under these circumstances, it would not be permissible to use IDEA
funds to pay for the tuition of children enrolled by their parents in private alternative
State-approved special education programs. Instead, a proportional share of IDEA funds
would be used to provide limited services to parentally-placed private school students in

400 MARYLAND AVE., 5.W., WASHINGTON, D.C. 20202
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accordance with specific federal provisions covering such students. (As you are
intending to model your program proposal on Florida's McKay Scholarship program, it it
important to point out that the Florida program uses Stat¢ funds, not federal funds, to
finance its private schoo) scholarships.)

IDEA requires local education agencies (LEAs) to consult with representatives of
parentally-placed private school children with disabilities to consider the special
education and related services that may be available in light of available funding, the
number of private school children with disabilities, the needs of private school children
with disabilities, and their location. 34 CFR §300.454(b). “Amounts expended for the
provision of those services by a [LEA] shall be equal to a proportionate amount of the
Federal funds available under [Part B],” based on the number of children with disabilities
in private schools relative to the number of such children in public schools. 20 USC
§1412(a)(10).

Public School Choice. Under the IDEA, LEAs must ensure that funds received under
Part B of the IDEA are used only to pay the excess costs of providing special education
and related services to children with disabilities and expended in accordance with the
applicable provision of the Act. See 34 CFR §300.230. In designing a program that
allows parents to choose between public school programs, Connecticut must ensure that
FAPE is made available and should carefully review the Department’s previous letters on
this topic (enclosed, see below).

In general, the Department has previously approved public school choice programs 1)
where parents choose which public agency will be responsible for providing FAPE; and
2) that allow IDEA placement teams to offer the parent a choice between two or more
placement options capable of providing FAPE. However, the Department has rejected a
public school choice program that was based solely on parental choice, without regard to
the provision of FAPE.

In a 1990 joint OSERS-OCR letter, the Department stated that:

if a State chooses to allocate district responsibility for FAPE based upon parental
choice, that is not inconsistent with [IDEA) providing that the effect of this will
ot result in the denial of any of the rights guaranteed by the [IDEA].
Consequently, it is not inconsistent with [IDEA] for choice legislation to require
that responsibility for providing FAPE be delegated to the district of choice.

Letter to Tatel, 16 EHLR 349 (1990). Under such a program, parents may choose ‘
between one or more public agencies that, if chosen, would be responsible for making
FAPE available consistent with the IDEA. Likewise, the Department also previously
stated that:

it would be permissible under [the IDEA] for school officials to give the parent
the right to select a child’s placement from one or more public placements that
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have been determined appropriate for a child by the placement team based upon
applicable [IDEA] requirements,

Letter to Siegel,' 16 EHLR 797 (1990). Under both such programs, the responsible public
agency could use IDEA funds to pay the excess costs of providing FAPE.

However, it also is important to note that in 1991, the Department concluded that a State
law “permitting a public agency to base a placement decision solely on ‘parent option’ or
‘parent preference’ is inconsistent with Federal requirements.” Letter to Bayh, 17 EHLR
840; see also, Letter to Evans, 17 EHLR 836 (1991); Letter to Lugar, 17 EHLR 834
(1991); and Letter to Bina, 18 EHLR 582 (1991).

Mediation. Finally, I would like to address the issue of mediation that you raised in your
electronic letter and in your phone conversations with Wendy Tada and Dale King. You
stated that your proposed bill would offer parents of special education students “an
option, other than mediation™ to attend an alternative State-approved special education
program. I want to be clear that under the IDEA, mediation must be offered whenever a
due process hearing is requested. See 34 CFR §300.506. Therefore, it would not be
permissible under IDEA to offer an alternative State-approved special education program
in lieu of mediation. That is, parents of students with disabilities attending public school
programs and eligible to receive FAPE must have the option of mediation whenever a
due process hearing is requested, regardless of whether or not they are offered enroliment
in an alternative State-approved special education program under the proposed State
legislation.

We hope this information is helpful. This letter is not intended to address any
compliance issues under Section 504 or other statutes, including the No Child Left
Behind Act. Similarly, this letter is not intended to address any other compliance issues
under Part B of IDEA. Please fee! free to contact Wendy Tada at (202) 205-9094 or Dale
King at (202) 260-1156 if you need further assistance.

Sincerely,

Stephanie S. Lee

A
N
Director

Office of Special Education Programs

cc:  George P. Dowaliby
Bureau Chief
Connecticut Department of Education
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[ am writing in response to a series of letters you have written to the Department. I hope
the following information is helpful.

Yoiir main question throughout these letters appears to be whether there is an entitlement
under the Individuals with Disabilities Education Act (IDEA), 20 U.S.C. § 1400 et seq.,
which would allow parents to choose any private school that is part of a choice program,
and have special education and related services provided at that school.

In your letters, you cite the provision in 34 C.F.R. § 300.552(c), which requires that each
public agency ensure that “unless the IEP of a child with a disability requires some other
arrangements, the child is educated in the school he or she would attend if nondisabled.”

I first note that 34 C.F.R. § 300.552(c) was developed in the context of special education
programs within local education agency (LEA) schools, and not choice programs.

_ However, even with regard to LEA programs, the IDEA does not require that LEAs make
all services needed by all students with disabilities available at all locations.

Moreover, the IDEA does not require that private schools provide special education and
related services that meet the needs of all students with disabilities, and it does not
require that States certify all private schools to provide services to all students. In Letter
to Reedy, 16 IDELR 1364 (OSEP 1990), the Office of Special Education Programs
responded to the question of whether private schools serving students in Vermont are
“bound by the same admission and discipline policies that apply to public schools.”
OSEP explained that “if a private school or facility is unable or unwilling to provide an
appropriate educational program for a child who is disabled, the public agency remains
responsible for providing, or ensuring the provision of, a FAPE to that child, either by
locating another appropriate private school placement for the child or by educating the
child in a public agency program.”

The United States Court of Appeals for the Second Circuit agreed with the policy in
Letter to Reedy that private schools are not subject to the same admission policies that
apply to public schools. St. Johnsbury Academy v. D.H. et. al., 240 F.3d 163 (2™ Cir.
2001). In St. Johnsbury Academy, a parent contested a private school’s policy that
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students had to perform at or above the fifth grade level before being assigned to the
Academy’s ninth grade mainstream academic classes. The Court held that, although the
public school was responsible for making a free appropriate public education (FAPE)
available to the student (which in Vermont was done by paying students’ tuition at
private schools or schools outside the district), that particular private school was not
required to change its policy to ensure that the student was able to receive FAPE at that
school.

I will also address your request that this Department review the State’s response to the
issues we forwarded to the State for review, pursuant to its State complaint procedures
under 34 CFR §§ 300.660 — 300.662, in a letter dated February 26, 2003. Altbough the
complaint procedures applicable to Part B of the Individuals with Disabilities Education
Act (Part B), prior to May 11, 1999, included a provision that after a complaint had been
filed with the State and the State had acted on it, either party to the.complaint could
request the U.S. Secretary of Education to review the State’s final decision; on March 12,
1999, new final regulations were published that no longer include a Secretarial review
process. The new regulations became effective May 11, 1999, so the Secretarial review
process is no longer available. As with other issues raised under the IDEA, if you
disagree with the response from the State, you may take advantage of the procedures for
the filing of a due process hearing under the IDEA. If you wish the State to address
additional issues, you may file a new complaint with the State.

In your April 22, 2003 Jetter to Ms. Jill Harris you also ask about services plans.
Contrary to the statements in your letter, school systems are not required to prepare
services plans for all children with disabilities placed in private schools by their parents.
Instead, under 34 CFR § 300.455(b), services plans are prepared only for private school
children with disabilities who are designated to received services under 34 CFR §
300.452. If you wish to raise the issue of a services plan for a student who has been
designated to receive services, you may file a complaint with the State.

Finally, in response to your question, the Office of Civil Rights (OCR) address where we
sent the February 26, 2003 letter is: )

U.S. Department of Education
Office for Civil Rights

330 C Street, S.W.
Washington, D.C. 20202

As you requested, we are forwarding a copy of your February 27, 2003 letter to OCR,
along with a copy of this letter.
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1 hope this information is helpful.
Sincerely,

paiecr G el

Stephanie S. Lee
Director
Office of Special Education Programs

¢c: Vermont Department of Education
U.S. Department of Education, Office for Civil Rights
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Name: JoLeta Reynolds
Telephone:  202-245-7468

[osEp 0s-09 ]

MEMORANDUM

TO: Chief State School Officers

FROM: Troy R. Justesen»/gug_.&&
Acting Director
Office of Special Education

SUBJECT:  Obligations of States and local educational agencies to parentally-placed private
school children with disabilities

The obligation of States and local educational agencies (LEAs) to children with disabilities
enrolled by their parents in private elementary schools and secondary schools will change
beginning July 1, 2005, the effective date of these provisions in the Individuals with Disabilities
Education Improvement Act of 2004 (IDEA 2004). The focus of this memorandum is to provide
guidance to States and LEAs in complying with the following requirements in 20 U.S.C.
1412(a)(10) of IDEA 2004: (1) regarding the agency responsible for providing equitable special
education and related services to parentally-placed private school children with disabilities, and
(2) determining the proportionate amount of Federal funds to be expended by the LEA for such
children attending private schools located in their district.

IDEA 2004 retains the provision in IDEA that each LEA spend a proportionate amount of the
required subgrants it receives from the State educational agency (SEA) under 20 U.S.C. 1411
and 20 U.S.C. 1419 for special education and related services to children with disabilities
enrolled by their parents in private elementary schools and secondary schools (20 U.S.C.
1412(a)(10)(A)(i)(1)). However, under IDEA 2004, to calculate the proportionate amount of
Federal Part B funds, the LEA, after timely and meaningfu! consultation with representatives of
private schools, must conduct a thorough and complete child find process to determine the
number of parentally-placed children with disabilities attending private schools located in the
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LEA [emphasis added] (20 U.S.C. 1412(a)(10)(A)(@)(II)). In addition, the obligation to spend a
proportionate amount to provide services to children with disabilities enrolled by their parents
in private schools now refers to children enrolled by their parents in private elementary schools
and secondary schools in the LEA. (20 U.S.C. 1412(a)(10)(A)(i)). These are significant
changes from the current regulations in which the responsibility to conduct child find (34 CFR
300.451) and provide equitable services to parentally-placed private school children rests with
the LEA in which the children reside [emphasis added] (34 CFR 300.453).

Therefore, beginning July 1, 2005, each LEA must conduct child find, determine the proportionate
share of Part B funds, and provide equitable services to parentally-placed private school children with
disabilities who attend private schools located in the LEA without regard to where the children
reside. This change means that LEAs consult with representatives of the private schools located in
the district, thereby eliminating the need for LEAS to contact private school representatives outside of
their jurisdiction. The change also means that representatives of private schools bave only one LEA
to consult with to ensure that children with disabilities enrolled in their schools can participate in
IDEA equitable services.

The Department recognizes that States and LEAs may not have accurate data at this time to
calculate the proportionate amount of Federal funds consistent with the requirements of IDEA
2004. Therefore, the Secretary is exercising the transition authority under IDEA 2004, which
allows the Secretary to take necessary steps for an orderly transition from the current regulatory
requirements to the requirements under IDEA 2004 (20 U.S.C. 1400 note) as discussed in the
following paragraph:

The Secretary will allow, for the 2005-06 school year only, States and LEAs to use the
best available data to calculate the proportionate amount of their IDEA Part B funds that
must be expended on services for parentally-placed private school children with
disabilities attending private schools located in their jurisdiction, rather than requiring
new child counts of parentally-placed private school children with disabilities by the
district of the private school’s location. The State must use the same method across all
LEAs within the State,

Please note, that this flexibility does not affect the obligation of States and LEAs to meet the
child find requirements in 20 U.S.C. 1412(a)(3) to identify, locate, and evaluate parentally-
placed private school children with disabilities attending schools located in their area of
jurisdiction (20 U.S.C. 1412(a)(10)(A)(ii)). Nor does the flexibility affect the obligation of
LEAs to expend the proportionate share of funds for services, including direct services, to
parentally-placed private school children with disabilities attending schools located in their area
of jurisdiction. ’

The Department wants to stress that States are bound by all other provisions of IDEA 2004, and
until the final regulations are issued, the existing regulations that are not inconsistent with IDEA
2004. For example, IDEA 2004 requires that LEAs, or where appropriate, an SEA, consult with
representatives of private schools and representatives of parents of parentally-placed private
school children with disabilities regarding: )
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(a) The child find process and how parentally-placed private school children suspected of
having a disability can participate equitably, including how parents, teachers, and private
school officials will be informed of the process;

(b) The determination of the proportionate amount of Federal funds available to serve
parentally-placed private school children with disabilities including the determination of how
the amount was calculated;

(c) The consultation process among the LEA, private schoot officials, and representatives of
parents of parentally-placed private school children with disabilities, including how the process
will operate throughout the school year to ensure that parentally-placed private school children
with disabilities identified through the child find process can meaningfully participate in special
education and related services;

(d) How, where, and by whom special education and related services will be provided for
parentally-placed private school children with disabilities, including a discussion of types of
services, including direct services and altemate service delivery mechanisms; how such
services will be apportioned if funds are insufficient to serve all children; and how and when
those decisions will be made; and '

{e) How, if the LEA disagrees with the views of the private school officials on the provision of
services or the types of services, the LEA will provide to the private school officials a written
explanation of the reasons why the LEA chose not to provide services directly or through a
contract, (20 U.S.C. 1412(a)(10)(A)(iii))

States and LEAs are expected to comply with these consultation requirements beginning July 1,
2005.

The Department anticipates posting a list of “Frequently Asked Questions” regarding the
responsibilities of States and LEAs under IDEA 2004 to serve parentally-placed private school
children with disabilities. Should you have any questions, please contact your State contact in
the Office of Special Education Programs at 202-245-7459 or JoLeta Reynolds, Office of Policy
and Planning, Office of Special Education and Rehabilitative Services, at 202-245-7468.

cc; State Directors of Special Education
Congressional Staff
Federal Resource Center
Regional Resource Centers
Parent Training Centers
Protection and Advocacy Agencies
Section 619 Coordinators
Private School Associations
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Colette Chapman

Exceptional Student Services
Arizona Department of Education
1535 West Jefferson, Bin 24
Phoenix, Arizona 85007-3280

Dear Ms. Chapman:

This letter is written in response to Dr. Lynn Busenbark’s electronic mail (email) communication
to Debra Jennings, your State contact on my staff, dated March 2, 2007, in which she asked the
following question: “Do children enrolled in for-profit private schools qualify for a
proportionate share?”

Under 34 CFR §300.130, parentally-placed private school children with disabilities are defined
as children with disabilities enrolled by their parents in private, including religious, schools or
facilities that meet the definition of elementary school in 34 CFR §300.13 or secondary schoo! in
34 CFR §300.36.

The definition of “elementary school” at 34 CFR §300.13 states: Elementary school means a
nonprofit institutional day or residential school, including a public elementary charter school,
that provides elementary education, as determined under State law. The definition of “*secondary
school” at 34 CFR §300.36 states: Secondary school means a nonprofit institutional day or
residential school, including a public secondary charter school that provides secondary
education, as determincd under State law, except that it does not include any cducation beyond
grade 12. (Emphasis added.)

Because both definitions requirc that the schools be nonprofit, children with disabilities placed
by their parents in for-profit private schools are not included in the definition of “‘parentaily-
placed private school children with disabilities.”” Therefore, they would not be included in the
proportionate share calculation or be eligible for equitable services under 34 CFR §§300.130-
300.144.

The child find obligation cxists independently from the requirement to experd a proportionate
share of IDEA funds to provide services to eligible parentally-placed private school children
with disabilities. Under section 612(a)(3)(A) of IDEA and 34 CFR §300.111, a State must
ensure that all children with disabilities residing in the State, including children with disabilitics
attending private schools, and who arc in need of special education and rclated services, are
identified, located, and evaluated; this includes children with disabilities attending for-profit
private schools. A State determines which public agency is responsible for conducting child find
under 34 CFR §300.111 for children suspected of having a disability attending for-profit private
schools. Generally, this agency is the LEA in which the child resides.
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Under 34 CFR §300.300(a)(1), a public agency must obtain parental consent before conducting
an initial evaluation to determine if the child is a child with a disability under IDEA. If parents
placc their child in a private school at their own expense and do not provide consent for an initia
evaluation or reevaluation, or the parents fail to respond to a request to provide consent, the
public agency may not override the parents’ consent using the procedural safeguards provided in
IDEA. (See 34 CFR §300.300(d)(4))

Based on section 607(e) of IDEA, we are informing you that our response is provided as
informal guidance and is not legally binding, but represents an interpretation by the U.S.
Department of Education of IDEA in the context of the specific facts presented.

[ hope this information is helpful to you. If you have further questions, please do not hesitatc to
contact Debra Jennings at 202-245-7389.

Sincerely,

&@MQM |

Patricia J. Guard

Acting Director

Office of Special Education
Programs
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

AUG 29 2007

Dr. Michae! Mendelson
Director of Special Education
Scarsdale Public Schools

2 Brewster Road

Scarsdale, New York 10583

Dear Dr. Mendelson:

This ltter is in response to your correspondence dated May 21, 2007, to the Office of
Special Education and Rehabilitative Services, This response is based on information
from your letter requesting guidance on a local educational agency’s (LEA’s)
responsibility for meeting the provisions contained in 34 CFR §§300.130-300.144 of the
final regulations for Part B of the Individuals with Disabilities Education Act (Part B)
regarding parentally-placed private school children with disabilities when a parent
enrolis their child in a special education private school.

In particular, you explained in your letter that a parent of a child who resides in your
school district, who was denied tuition reimbursement for the cost of her child’s
placement at an out-of-State private residential facility dedicated to the education of
children with learning disabilities, is electing to continuc her child’s cnroliment at that
facility for the upcoming school year and requested a services plan for her child from the
LEA where that private school is located. You stated that the parent was informed by
the LEA where the private school is located that it would not develop a services plan for
her child because the LEA belicves that the rights for parentally-placed private school
children with disabilities are not applicablc to children enrolled by their parents in
nonpublic special education residential or day schools.

The 2004 Amendnicnts to the IDEA significantly changed the manner in which States
and LEAs must meet their obligations to the group of children enrolled by their parents in
private elementary schools and secondary schools. Section 612(a)(10)(A) of the IDEA,
codified at 20 U.S.C. 1412(a)(10)(A). Under the final Part B rcgulations implementing
this statutory provision at 34 CFR §§300.130 through 300.144, responsibility for
providing equitable services (o parcntally-placed private school children with disabilities
has shifted from the LEA where the children’s parents reside to the LEA where the
privatc elementary schools or secondary schools or facilitics the children attend are
located. Thus, the LEA where the private schools the children attend are located must
initiate child find activitics, complete initial evaluations, consult with private school
representatives, determine a proportionate share of its total Part B subgrant to be
expended on services for this population, and offer equitable services to parentally-placed
private school children with disabilities. 34 CFR §§300.131 through 300.134. These
provisions are applicablc even if parentally-placed private school children do not reside
in the State where the private schoo! they attend is located. 34 CFR §300.131(f)
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{clarifying the obligation of the LEA wherc the private schools the children attend arc
located to conduct child find for children residing out-of-State).

The term parentally-placed private school children with disabilities “is defined as
children with disabilitics enrolled by their parents in private, including religious, schools
or facilities that meet the definition of elementary school in §300.13 or secondary school
in §300.36, other than children with disabilitics covercd under §§300.145 through
300.147.” 34 CFR §300.130. Note that this definition incorporates IDEA’s definition of
clementary school and secondary school. Under 34 CFR §300.13, “elementary school
means a nonprofil institutional day or residential school, including a public ¢lementary
charter school, that provides clementary education, as determined undcr State Jaw.”
Under 34 CFR §300.36, “secondary school means a nonprofit institutional day or
residential school, including a public secondary charter school that provides secondary
education, as determined undcr Statc law, except that it does not include any cducation
beyond grade 12.” Neither definition specifically excludes schools that provide special
education and related services. Thercfore, if the special education private schoo! where
the child prompting your inquiry otherwise meets the applicable dcfinition of
“elementary school™ or “secondary school,” the LEA where that private school is located
must consider children with disabilities enrolled by their parents in that school as
“parentally-placed private school children” as defined in Part B who are subject to the
provisions in 34 CFR §§300.130 through 300.144. However, cven though the children
may meet the definition of “parentally-placed private school children with disabilities”
under IDEA, this_ does not necessarily mean that the child prompting your inquiry will
receive special education and related services from the LEA where the private school the
child is attending is located or that the responsible LEA must develop a services plan for
the child at the parent’s request.

Under IDEA, a parentally-placed child with a disability does not have an individual right
to receive some or all of the special education and related services that the child would
receive if enrolled in a public schoo! program. 34 CFR §300.137(a). Further, only those
parentally-placed private school children with disabilities whom the LEA clects to serve
will reccive a services plan. 34 CFR §300.138(a)(2). Before any decisions are made
about how the LEA will meet the needs of the parentally-placed private school children
with disabilities attending private schools located in the LEA’s jurisdiction, a timely and
meaningful consultation must occur between the LEA and private school representatives
and representatives of parents of parentally-placed private school children with
disabilitics. 34 CFR §§300.134 and 300.137(b).

Topics addressed during consultation include how child find will be conducted to ensure
the equitable participation of parentally-placed private school children with disabilitics,
how the proportionate share of Federal funds available for services for these children is
determined, how the consullation process itself will be conducted to ensure that children
identificd through child find can meaningfully participate, and how, where and by whom
special education and related services will be provided, including the types of services to
be provided. 34 CFR §300.134(a) through (d). Thus, although the LEA where the
private school the child attends is located could not refuse to consider the needs of
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children with disabilities who are parentally-placed at special education day or residential
private schools by virtue of their attendance in such schools if those schools otherwisc
meet the applicable definitions of “elementary school” and “secondary school,” the
responsible LEA, could, after timely and meaningful consultation, elect not to serve
children with disabilities who are cnrolied by their parents in such private schools.

Based on scction 607(¢) of the IDEA, we are informing you that our response is provided
as informal guidance and is not legally binding, but represents an interpretation by the
U.S. Department of Education of the IDEA in the context of the specific facts presented.

We hope that you find the responscs to your questions helpful. If you need further
assistance, please feel free to contact my office,

Sincerely,

Patricia J. Guard
Acting Director

Office of Special Education
Programs



121

Mr. Pouris. And just to quote in part this memo from March 30,
2001, it’s still enforced, “under IDEA, “such parentally-placed pri-
vate school students with disabilities have no individual entitle-
ment to a free appropriate public education, including special edu-
cation-related services in connection with those placements.”

So, again, it’s not about who the provider is. There are many pri-
vate providers that through private school placement under IDEA,
the parents maintain those full rights. And I would add those
aren’t always private schools; they’re often private services that are
contracted by the school district. They can be, in extreme cases, an
entire school, even a boarding school in another State. And I've
heard of that in some cases, if that’s the only appropriate edu-
cation, but the parents maintain those rights. And under this advi-
sory and the law, they lose those rights when they become paren-
tally placed. And so that’s very important to emphasize.

Private schools can also deny admission to students with special
needs and students who identify as LGBT. And for many of those
reasons, we should be concerned about Federal taxpayer dollars
supporting institutions that are allowed to discriminate.

I'm a strong supporter of school choice, but not the school privat-
ization proposed by my Republican colleagues. Independent schools
are independent for a reason. They want to remain independent,
and that’s perfectly appropriate and a fine decision that they make.
If they want to play by the same rules as public schools and accept
students without discrimination and without parents signing away
their IDEA rights, there’s common ground to find a way to work
together. And many school districts do contract with private pro-
viders in their district under those terms and conditions.

My first and foremost priority is supporting the education of stu-
dents across our country, and we want to make sure that we en-
courage rather than discourage transparency and accountability, as
well as promote civil rights for all schools that are publicly funded.

I yield back the balance of my time.

Chairman ROKITA. I thank the gentleman.

In closing, I'd like to respond to the gentleman by submitting
some -- also submitting some records -- or excuse, some documents
for the record, some of -- at least one of which, I noticed, is the
same one he referenced. So I'd ask unanimous consent to enter into
the record a study from the National Alliance for Public Charter
Schools on the estimated enrollment in charter public schools for
the 2016-2017 school year, and letters from the Department of
Education from 1990, 2001, and from the Obama administration in
2012, each of them confirming that parents who choose for their
child to attend a private school, including as part of a public schol-
arship program, are making a choice, in fact, making a choice that
school 1s the right fit for their child, as allowed under IDEA and
any of our other civil rights laws.

[The information follows:]
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Charter School Enroliment
Growth

Across the country, more than 300 new charter public
schools opened in the fall of 2016. Charter schools are
public schools that have flexibility to meet students’ unique
needs, while being held accountable for advancing student
achievement. Every year, the National Alliance for Public
Charter Schools {National Alliance) collects data on the
number of charter schoois that opened and closed in each
state that has operating charter schools. This information

is used Lo determine the current number of charter schools
in each state, as well as to estimate totai charter school
enroliment at the state'and national levels.

in 2016-17, there are more than &,900 charter schools,
enrolling an estimated 3.1 million students. Over the past 10
years, enrofiment in charter schools has nearly tripled—irom
1.2 miflion students in 2006-07 to an estimated 3.1 mitlion in
2016-17. Between 2015-16 and 2016-17, estimated charter
schoot enroliment increased by aver 200,000 students. The
estimated 7 percent growth in charter schoof enroliment
between fall 2015 and fall 2016 demonstrates continued
parental demand for high-quality educational options,

National Alliance for Public Charter Schoots | 1
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When lamilies have public scheol optians, they increasingly
select charter schools over district-run schools. In fact, a
recent national survey of 1,000 parents with school-age
children, commissioned by the National Affiance, found that
73 percent favar increasing the number of charter schoals so
that more students coutd envoil in them. Further, 78 percent
of parents who have charter schools in their community, and
73 percent of parents who do not, favor having one open

in their neighborhood. This suggests that, while the charter
school sector continues to grow, it would fikely grow faster if
more charter schools were able to apen.

in addition, 10 percent of parents indicated that a charter
schoo! would be their first choice—meaning that there are
at feast 2 miflion additional students whose parents would
enroll them in a charter school taday if they could.

National Al

e for Public Charter Sthoals | 3



White the chartar schoof movemnent saw
new schools open this vear, there were also 211

many

charter schools that ceased operation. These

schools dosed for a variety of reasons, including

low erwoliment, financial concarmns, and/or low

academic performance. The charter model

gives charter schools the freedom to be more

tanovative, while being held accountable for

improving student achievement, School closures
provide evidence that the accountability part of

the charter model is being upheld,

The following states experienced the fargest

sumber of charter school closures:

The National Alliance for Public Charter Schools
promotes meeling the demand for high-quatity

California: 30 schools closed
Texas: 30 schools closed
Florida: 25 schools closed
Ohio;
Georgi

schoots closed

1 17 schools closed

schoot options and encouraging well-planned

schoot openings. We also support authorizers

setting and enforcing high performance
standards. The continued annuat growth in both

charter schools and charter students is positive

evidence of a strong and growing movement as
more than 300 new charter schools opened across

the country.

The following states experienced the largest

aumber of charter school openings:

.

-

Texas: 64 schools opened
Calfornia: 56 schooks opened
Florida: 26 schoals apened
Arizona: 18 schools opened
New Yorks 16 schools opened

% 5,700
a

7% 15,300

ubtic Charter Schools |




Methodology

Data for this report were collected by contacting state
departments of education and charter support organizations
in each state to determine how many new schools opened
in fall 2016 and how many schools closed during or after the
last schoa! year (2015-16).

Enrollment estimates were determined by using two-year
averége charter school growth rates for schools that have
been open for more than three years and using statewide
two-year average charter school growth rates for schools
that have been open for three years or less. For schools
that have been open for three years or less, the average
statewide growth rate was muitiplied by 1.5 to reflect the
typically higher rate of growth for newer schools as they add
additional grades and students, Schools that opened in falt
2016 were assumed to be the same size as the average new
charter school that opened in the previous two years in that
state.

Enroliment data for North Carofina were based on
preliminaty numbers from the state department of
education, The data for Coforado, Georgia, and Utah were
based on official enraliment counts from their respective
state departments of education. Enroliment data for Arizona,
California, Connecticut, Hlinois, Maine, Missauri, New |ersey,
New Yark, and Tennessee were provided by the state charter
support organizations — rather than estimated.

National Altiance for Public Charter Schoals | 5
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

NOV -7 202

Michael L. Boswell, Esq.
Advocate’s Legal Clinic

813 Deltona Boulevard, Suite A
Deltona, Florida 32725

Dear Mr:-Boswell:

This is in résponse to your January 5, 2012 lettér to Dr. Alexa Posny, former Assistant Secretary
for the Office of Special Education and Rehabilitative Services, in which you posed questions
related to the Office of Special Education Programs’ (OSEP's) letter to Pinellas County School
Board Attorney, John W, Bowen, dated March 30, 2001 (Bowen Letter), The Bowen letter
contained the Department’s interpretation of the applicability of Part B of the Individuals with
Disabilities Education Act (IDEA), Section 504 of the Rehabilitation Act of 1973 (Section 504),
and Title I1 of the Americans with Digabilities Act (Title 1) to students with disabilities
participating in Florida’s Opportunity Scholarship Program, referred to in your letter, and here,
as the McKay Scholarship Program.

OSEP administers Part B of the IDEA. ‘'We have reviewed your inquiry and concluded that the
Department’s interpretation of the IDEA, as set out in the Bowen letter; continues to reflect the
Department’s position regarding the obligations of the Florida Department of Education to
students with disabilities enrolled in participating private schools through the McKay
Scholarship Program. Because you also seek clarification regarding applicable due process
rights under the IDEA, we are enclosing previous guidance that the Department has issued
regarding the IDEA’s requirements related fo parentally-placed private school students with
disabilities. The enclosed document, Questions and Answers on Serving Children with
Disabilities Placed by Their Parents at Private Schools, {April 2011), addresses due process
nghts in section L and also can be found at

Your inquiry also raises questions about the requirements of Section 504 and Title II. The
Department’s Office for Civil Rights (OCR) enforces Section 504, which prohibits
discrimination on the basis of disability by recipientsof Federal financial assistance. OCR also
shares enforcemnent responsibility with the 1.S. Department of Justice for Title I, which
prohibits discrimination on the basis of disability in State and local government services,
programs, and activities, rega:dless of whether they receive Federal financial assistance. OSEP
has referred the portions of your inquiry that seek clarification of the requirements of Section
504 and Title II to OCR for a-direct response.

400 MARYLAND AVE, S.W., WASHTNGTON, DC 202022600
. . . www.ed.gov
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Based on section 607(¢) of the IDEA, we are informing you that our response is provided as
informal guidance and is not legally binding, but represents an interpretation by the U. S.
Department of Education of the IDEA in the context of the specific facts presented.

If you have additional questions, please do ot hesitate to contact Dr. Kea Kienas, at 202-245-
7621 or by email at Ken Kienas@ed.gov.

Sincerely,

Office of Special Education Programs

Attachment

co: State Director of Special Education -
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UNITED STATES DEPARTMENT OF EDUCATION
WASHINGTON, D.C. 20202-

MAR 30 200!

John W, Bowen,

School Board Attorney
Pinellas County School Board
P.0. Box 2942

Largo, Florida 33779-2942

Dear Mr. Bowen:

Thank you for your letter to the U.S, Department of Education’s Office for Civil Rights (OCR)
dated October 19, 2000, written on behaif of the Pinellas- County School Board and {7 other
school boards in Florida as well as certain organizations. Your letter primarily concems the
application of the requirements of Section 504 of the Rehabilitation Act of 1973 (Section 504)
and the Individuals with Disabilities Education Act (TDEA) to students with disabilities
participating in your State’s program of Scholarships to Public or Private Schools of Choice for’
Students with Disabilities authorized by Florida statute 229,05371 (refetred to here as
Scholarship Program).

The clarification that follows reflects requirements of Section 504 and its implementing
regulation at 34 C.F R. Part 104, Title I of the Americans with Disabilities Act of 1990 (Title I
of the ADA) and its implementing regulation at 28 C.F.R Part 35, and Part B of IDEA and its
implementing regulation at 34 C.F.R. Part 300. Title II of the ADA, which prohibits disability
discrimination, applies to public entities regardless of whether they receive Federal fimds. The
nondiscrimination requirements under Title I of the ADA are similar to those under Section 504.
Please note that since the Department administers Federzl law, and not State law, this Office can
not interpret the specific provisions of Florida Jaw discussed in your inquiry. We suggest that any
guestions that you may have about specific interpretations of pro\nsxons of Florida law be
directed to appropriate offices in your State.

The specific inquiries and responses follow:

1. Is a Florida student with a disability as defined in IDEA who attends an eligible private school
approved by the State under Florida's Opportunity Scholarship Program for students with
disabilities entitled to special education and related services in conformance with an IEP and all
of the rights of a child with a disability who is served by a public agency?

In 1990, the Department provided an explanation of the relevant requirements of Federal law
applicable to children with disabilities enrolled by their parents in private schools pursuant to the
Milwaukee choice program in response to an inquiry from then Governor Tommy G. Thompson
(Thompson Letter). Because it appears to us that the characteristics of the Scholarship Program
bear similarities to those of the Milwaukee choice program, we believe that the clarification
provided regarding the Milwaukee choice program serves as guidance in this regard. A copy of
that letter is enclosed for your information.

As we understand it, the Scholarship Program is not ﬁnanced with Federal special education

funds or any other Federal funds. As noted in the Thompsan letter, “the private schools are not
‘recipients’ of Federal funds and their programs and activities are not federally-assisted.”

®

Our mission ts to ensure #qual accesy (o education and (o promote sducationnl exceilence throughout the Nation.
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Therefore, Federal civil rights laws, including Section 504, do not directly apply to the private
schoals participating in the Scholarship Program. Further, Txt ¢ I1 of the ADA does not directly
apply, as the private schools are not public entities,

However, because the Florida SEA receives Federal financial assistance, Section 504 and Title [T
of the ADA do apply to ali of the SEA's operations, including the SEA’s administration of the
Scholarship Program. Under Section 504 and Title IT of the ADA, the SEA must ensure that
participating private schools do not exclude a Scholarship Program student with a disability “if
the person can, with minor adjustments, be provided an appropriate education within the school's
program.” 34 C.F.R. § 104,39 (a).! However, the SEA would not be required to ensure that the
participating private schools "provide an appropriate education to ... students [with disabilities]
with special educational needs if [the participating private schools do] not offer programs
designed to meet those needs.” See 34 C.F.R. Part 104, App. A at 28.

With regard to IDEA, and consistent with the Thompson Letter, we also conclude that if the FDE
and its locat school districts have made FAPE available to eligible children with disabilities ina
public school but their parents elect to place them in private schools through the:Scholarship
Program, then such children are considered “private school children with disabilities” enrolled by
their parents, See 34 C.F.R. §300.450. Under IDEA, such parentally placed private school
students with disabilities have no individual entitlernent to a free appropriate public education
including special education and related services in connectiont with those placements, In order to
avoid parental misunderstanding, the Department strongly recommends that the State or local
educational agency notify parents who choose private school placement under the Scholarship
Program that the student may retain certzin rights under Section 504 and Title IT of the ADA,
although the student will not be entitled to a free appropriate public education under IDEA, while
enrolled in the private school.

It should be noted that IDEA provides for a process by which limited services may be provided to
some parentally placed private school students with disabilities. 34 CFR §300.453-300.462, This
means that those children with disabilities attending participating private schools through the
Scholarship Program must be considered for any limited special education and related services
that may be available to them, in light of the available funding and the total number of private
school children with disabilities and their needs, in the same manner as other children with
disabilities enrolled in participating or nonparticipating private schools. Under IDEA, if the
parents decide to return or re-enrol their IDEA-eligible child into the public school system, that
child would be entitled to FAPE,

2. Is ita violation of Section 504 to exclude up to 95% of students with disabilities from
participating in the Opportunity Scholarship Program [for students with disabilities] and to fail to
ensure that students with disabilities participating in the regular Opportunity Scho!a.rshxp Program
are provided a free appropriate public education?

No. We note that the Scholarship Program at issue above is one exclusively for students with
disabilitics. Therefore, prescribing percentages for the participation of students with disabilities

! This 504 regulatlons define an "appropriate education” as: -
the provision of regular or special education and related aids and service that (i) are
designed to meet individual educational needs of handicapped persons as adequately as
the needs of nonhandicapped persons are met and (ii) are based upon adherence to
procedures that sansfy the requirements of §§ 104.34, 104.35, and 104.36.

34 CFR 104.33.
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in this Scholarship Program, with 5 per cent of disabled students participating in the first year and
incrementa) increases in participation of students with disabilities in succeeding years is nota
violation of Section 504, In further response to your second question and in light of our response
to your first inquiry, we believe that Section 504, Title IT of the ADA, and the IDEA do not apply
directly to the private schools participating in the regular Opportunity Scholarship Program,
However, as further discussed above, Section 504, Title II of the ADA, and the IDEA do apply to
the SEA with respect te its administration of the regular Opportunity Scholarship Program.

We hope that you find this response to your questions helpful. This letter is not intended to
address any other compliance issues under Section 504 or the other statutes that OCR enforces,
including Title T of the Americans with Disabilities Act of 1990, Title VI of the Civil Rights Act
of 1964, Title IX of the Education Amendments of 1972, or the Age Discrimination Act of 1975,
Similarly, this letter is not intended to address any other compliance issues under Part B of IDEA.
1f you have any questions about this letter, please contact Lilian Dorka in OCR at 202-205-5469
or JoLeta Reynolds in the Office of Special Education Programs, at 202-205-5507.

erely,
/-
£ S3Y Url e
Susan Bowers
Acting Deputy Assistant Secretary
for Civil Rights

Patricia J, Guard
Acting Director
Office of Special Education Programs

cc: Shann Goff )
Chief, Bureau of Instructional Support and Community Services
Florida Department of Education

Gary Walker
Director
OCR Atlanta Office
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UNITE.‘D STATE.S DEPAKT!EHT oF: EI)UCM'ION
WASHINETOR, DC. 20202

The Honorable Tommy Gy Thompson SEF 21 1990
Governor, State of Wisconsin

Room 118 East

State capitel

P,0. Box 7B63.

Madison, Wisconsin 53707

Desr GOvernor ‘Tho‘mpso‘h;

Thip letter 'is in response to yeur letter of August 30y
189D, to Sscretary Cavazos. You have asked for a Department
opinion on. the" ‘applicability of Part B of the Educdtich of the
Handicapped Agt, 20 U.5.C. 1401 et geg. (EHA-BJ, and Bection 504
&f the Rehahi,ht:ation Act of 1873, 29 V.8,C. 794. (Section 5Da),
to the Milwaukee Parental Choice Program tt‘ho.tce Pzagram).

We have raviawed Wistohsin Statute, Section 228. 119.23,
*Miiwaukes Patentsl Choice Program,” to déteérmine ‘whether and to
what extent the EHA-B and Section 504 apply.. In brief, the
choise Prograwm provides that up to 1000 ‘low-incene pupils, grades
R-17, who:reside in Milwaukes may sttend, at no charge,
participating nunsectarian private: schnels. The pupils, of their
pareiits, -who wish to participate in this program apply dlractly
to the private school wvf their choice; participating private
schools must accept Choipe Program students on a‘ ‘vandom basis,
The State Department of Education {SEA} pays to the private
school the funds {1t would have provided to Milwaukee,
approximately $2500 per. pupil» Ou¥ understahding is that all:
funds paxd o the schcals ate State, rather thah Fedeyal, fupds.

‘Iha Dspartment has deteimined that the EHA-B public
placement: requirements do not apply to placements in private
schools resulting from paren&s‘ decisions to participate in the
thoice ?rograu, as long ag 8 free appropriste public educatmm
(FAPE) is uvailable to sach ﬁandicapped ehild in ‘the- ublie

29 : 1% is: the pareni's’ decisiofi to pa"- :

Cho Qroq’ a handicapped childreh iff %h
*pr vate #chool h ndic&pyed thildren® onder the !
are entitled to a E. Bee 34 €.F.R, 'k '
are stiil wiigible for any “quitahie se’rvic:as" that, way
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be available to them, .in the ‘same manher as other handicapped
ghildren ehrolled. in pnrticipxtlhq oF nonpattic;pating private
s¢hools. -ﬁsg POR, 300,403 Bnd 76.650-,662. In addition, it
2 X ‘u,ﬂiivaukee swiblic schools must always.
! 1 ' FAPE |  Yor i children with’ handicaps in
its: juris&iceion, ifﬁtho parents daciﬂe ‘to. opt out of the Cholce
Program.

. section 504 dbes not directly spply to the private schools;
-assuming that the State iw using State and not:Fedaral woney -to.
fund the placements:. In the language ©f the regulations, the
private schools are not PrecipientsY of Federal funds and their
‘programs ‘and activities are not tedérallywassisted based on. thair
‘participaticn {n. the Choice Progran. This means that the schools
are not required,. anong cther thitgs, te file assiurances’ directly
“with the Depariment; nor would their emplayment practices. be
covered, solely because of their particlpation in the Cholce
Program. Sge 34 C.F.R. Part 104, Subpart B. However; berause
the SEA treceives Federal- :inancial aszistance; pursuant to the
€iyil Rights Réstoration Act ibf 1987, Section 50§ covers all of
E SEA'S operaticms; inmiuding tha administratian of the Chphice
‘Prograw. ‘Theé SEA must ensure that participatinq ‘private schools
satisfy Section 504 with respect to handicapped children who wish
‘o participate in the Choice Program.. The s andard that the:SEX
must. apply to the private schools that participate :in: the Choice.
Program is that they canhot: extlude a handicapped- student "if the
person can, with minor adjustmente, ‘be grcvided‘an appropriate
education within the school's program,/® 34 C.F.R. 104.39(a).1/
In othér words, under. Section 504 the private sthools are "not
Tequiired %o provide ah appropriate education to. handicapped
students with special wducational needs® whare the schools do nut.
wtfer programs designed to meet thelr needs. See 34 LiFiR. Parﬁ
‘104, App, A at 28,

In-conclusion, altheugh the EHA+B FAPE provisions do net:

#pply 'to the children participating in: this preégram; under
Section 504, a handicapped :studént cannot be excluded: frow dhy"

1/ Tha section %04 regdiations define an "appropriate
edpcation® asy

the pravisionigr regular‘nr special-educazxmn ang geluted
: : i B . 2




134

The Honbrable Lommy- .. Thompson —-page.3 - - - - -~ =~~~

schonl participating in the Choice Program if that-student gcan,
dth mihor d- ‘enu, be provided an "apprapxia e edication
' ‘ j.t: ander EHA~B,

' #hi% dnformation helpful. If you'have
e do not hesitate to contact us:

sinccrely,

Robert Ry Davila

Assistant. Secretary
Office of Special Educae £
And Rehabitl 1tntive -Bervices

Grfice for Civil quhts
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M EMORAND UM UNITED STATES DEPARTMENT'OF EDUCATION

wasmuofeﬂ De Totor

TG\ t Ted Sanders’ R . SN, ST
‘ Undet. Secretary. "‘M'N

FROM ¢ Richard D. Komer [/&lu/lL
Deputy,. Assistant Secutary
. . for Pelicy
| aftice for tivn Rights

BUBTECT! The: Milvaukee Cheice Prégran

‘on June- 20, 1990, you chaggeéd me with- pru;:arinq for you a
memorandun specifically addressing vhether, and tu what extent,
| ER nahabilitaticn Act and the Educstion of the
‘Handicapped Act. apply -to. the Hilvaukee Chalce Prograit.. Thess
constitute oxcacdingly t!ifticult {ssues of tirst. impression for the
Dapartument, whose resolution s further complicated by the
{nteraction of the Civil Rights Restoration Act of 1987, which
amended Section 504 and which, in conjunction with its legislative
history, presents: a model ol ambiquity. Nevertheless, I have
reached the conclusiory that follew: ™

Due to time constraints the. various conccmcd POC's have not baen
given an op rart\mity ‘to commeént: formally on this memorandum. I
have mat tvice with tha staff people fros the varicus POC's that
your wemorandis of June 20 designated Lo assist ze, and. found their
Anput. to have been very helpful. I &iso gava thea & wvery
abbreviated spportunity te resview this ‘memorandum and have waide
sone modificstions in resposise to their compants; I ‘taka sola
:responsibility for its contents, The Offics of General Counssl
hais, hovever, cxprund agreensnt With the conclusions  reached
abput ‘both Ssetion :504-and ‘the BHA, . OSERS has. also dndicated
Agreenent With the. cunclusion ‘reachsd on: ‘the EHA..

Y4 'THe Zducation of ﬂu Handicappcd Act idoes not apply- ito
xalacmnu i privau schools Tesulting from parenrts*
participate in tha Nilvaukes cmﬂ.m Progran,,

pod childran so ‘placed ‘vould be *private

cappcd h‘udrm' nndnt tho Eﬂa\f qnlmi ";l
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A

-u',

section. 504 does not. Glrcctly apply ET) the privu.-
schools, assuming as appeirs o bs Ehe case that v
state 13 using kL and not Federal #mcnay to fund: thi
language of the. tegulation e
Vate. schaul: ars not ‘rtcxpi&nts"‘ of Fedural fufids and
thelr pragrass and activities are not federal y»assiatad.
,This ‘naans the schools are. not :zquired, among’ other
things, to file as€urinces directly with the- Depdrtment;.
nor. would their ezployment: practices be covered. (3%
€. PR, Subpart 8}. ‘

Section 504 doew cover the State's activity of ‘creating
und-’ adnin tering the Cholce Program, as part of the

FOgTan ;ctivity_ ot a reciplent of Federal firancial
assistance. Thi vil Rights Restoration act. defines
progras ‘or- actwity ‘very breadly, as- inciuding %all the
operations” of a state agency "any part of vhich is
extended federal funds.® The State's role in the cheice
Prograx appears to be: such an operation, even though: the
Fedaral . funding 1is 7eceived for other parts or
opentlens.

The obli aeicm Jnposad w Section - 506 and ‘the
implenent ing requlations on the Statd Ayency are far lsds:
clear. The statute provides virtually no guidance, and:
while several provisions of tha ragulations arguably
apply to this situation, they provide no real explication

of what constitutes discriwination in this context. I
buh\m £he; Bost reascnable ;pprcach to giving content to
the State's ‘duty s ¥o viev it as analogous to the
requirements explicitly established in the soaei*on S04
regulations for ‘fedarally-ausicted privau sducation
programa (33 C.F.R, S 8 104.39) .

Under: thess. standards, tha private icncols are "nok
‘required ‘to provide an: 4Ppropriaté education ro
handicapped . students with Special educational needs®

‘_whlrp the lchooh do ot otfay prograns designed to meet

‘Part 104, App. A at I8}, A
ot be allowed to ‘exclude a
: i Lo patticjppato in the progria

s in ¥he wdy the program is normally

he to ?art!;cipau in the M
‘g Al 5t ,nq zaqui e
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EWA, the EHA is la‘tqcly inapplicable.
untn undc: swti,__. 504 track bg

1licable to.p ;
4 ‘az a Tasult’ me;:sc : 3
ve requiranénts ‘than I conclude’ are appropriate.

11, Background

n the lntctest of brevity, I.am not qoing to provids = Lengthy
description of the Hilviukee Choice Programs.it is containad in the
‘avtachment at ‘Tab A, For pur- purpcs\u here, it is sufficient o
nighkight & wouple of ‘points. First, the progras is structursd so
tHat the Stuéte subsidizes privata school placements: of former
publig scheol students to the not insubstantial tune of $3,9%00 _per
capita. ‘Second, these funds appear ko tome. out - 4 l' Statt
‘appropriation without commingling of Fedérai funds:.
progras on .its face sets few limitations on the priva
‘that can particlpate. Fourth, vhich schoel a participating student
Attlndl is a function &t the ‘parsnt's choice, net & matterp.ef s
oF LEA selection.:

The statuts defines o1igible studants in teras of hnny incope and
containg no exclusion of handicapped children. The private schools
are to chbose amony thelr applicants on a. random basis, It is
upclear in the statute whether a privatc school - could raject: an
applicant nesding specfiil services that it does not normally
provide or could charge for thess additicnal services. In any
case, W6 can assums. that privlti schools ‘vare {ntandsd to ntun
flexibility te control the content and exscution of their own
prograns and- to resova students :uunq to sast thalr standards.

In, aduinistering the, Progru, th- sconsin Department of
Instruc%ion {DPI) .has issued to-K oy :
schools & document cnttthé !
Participate in Kilvaukes Choice; _
agrees that it will comply with all the' rmirrunts cant ned in
the foram, then the DPI will find the school to be aligible under
‘the Program, Conversely, refusil to complate the form. wvill rosult
in a-£inding of tml:lgtbﬂlty.

There: are two provisions relevant to Section 50¢ and the EiA,
‘Sgceion 1T, satitled Studsnt Bights,. requires. in. smoctign« % ‘that

tse tbn itv vl comply wit

i 1 ' ] fisat‘ién; for handicapped
smdenta see s«:tion I,II*'aanaf*ca sped Students,* ‘

& a_chqd at m
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-Pége VG'iéh"—’i’hi-‘Uﬂdtt-vg'eéfat‘fazy‘“. e e e e

requirsnents® |
#nrollment.of !;h

3 ad&cagfion.‘
a& o prgvide all o

uld
ational needs {i.e., special edu ] e ¥

“appropriats pup ic education, including necessary supportive. ana
»relau& sewlces. ’ '

‘2186 woiild have 9 gemsit tc complying with 1Y Sectiss.
preschoal, elementary, .and seconduy
education programs receiving . Federal ass istanm, . except,
Pronically, sectien 104,39 "private aducatlion prograns.” In-short,
it seems’ fair € say that With respect to handicapped studenti the
DPI equates the obligatisns of 'the participating private Bchools. to
those of & federally~-dssistad public schools

% MA‘

Part B of the EHA, 20 U580, 1400 st seq,, {res that states,
Tike Wisconsin, and local. schosol districts in w aconsin, recedving
‘Federsl: tunds under the Act: make available a free appropriats
; education. (FAPE} to. ail ¢ en vithin the Stats.
¥£s¢onsin was: clearly ‘mesting ‘this

isplementation of the Choige. K and ‘would cwzilg eleazly de
‘mteting it after implenentatich, Whether or ot the privats schodls
are subject to ‘the EHA rTequiresents. State agencies, .like DPI,
Administering the EHA progran are not, hovever, required to pay far
‘tha education of handicappsd childran whe.ars "parentally plased*
in private schdels. 34 ¢ r.m J00. wi. Such. cbn&:cn are nét’
antitled to TAPE,

Panntai' phceunts can be .contrasted with “public. agé

; L & iv (ch.a public agency places 2 child &

: RY' n brder to provide, special’ td nd:
33 aa‘sr.»xv. 300,400, zn thic htursi aeicn'

504 provisions applicabls

requiremant prior to
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sbYigatien to the ¢l
the Tull cost

hts they would hava if the
rettly by the. public agéncy. 34 Cy PR, 30

lable £o the children ind the: param:s:
n the Milvaukee .choice P egzau, then

i {dered %o b« a parental AL,

placamnt for" tho

A pnbl ic agaacy‘
Therefore, -t
chonls chosen by the parent X aly; &
the placements bt the dzer under 'tha P‘roqn an onside:edﬁ r.a
bs public agency placements, then DPT woul
vision of FAPE ;ium.- by contrack with the prwau scheou, such
; : taining the sorts of commitments required: the
“Notice of Schosl's Intant to Participatl" form issued by DPI, or
by DPT directly. -

‘Despite’ the fact that the. Stats is pattiauy sﬁbsidlﬂn@ Um
‘placement. in private school of any handicapped : :
pates in tha.Progras, the fact that it is the parmt N1
snty who are; paking ‘the unilatarsl decisionito place thedr ehild
in private school despits the availabil{ty of FAPE in the public
schoals renders these placasments "parental pzacmmtc," in sy viev,
Unlike public agency placements that ars pade through the IEP
process and -where the LEA has the coptrolling roh in deterzining
that the child nesds to sttend the private: sch \-:faeiiit’ as
with other parental placaments in the Nilwauked Frog: -
decisionsaker is the parent(s). ‘Consequently, ‘I conclude- éhat oPY
W8 pot required by the EHA to ensure’ that FAPY s provided to any
handicnppod child plsced by his or her parents ‘in the “pnivatn"
school ‘through - ‘the ;!!ilwauku cuoica Pxogru.

g0
'2!'

This does not 'mean, hovever; thnt DPY. and -the Milwvduked Pubnc
schiools; the velevant LEN, 4o not hava residusl dufies Vie-ssvis
hand{capped: chiidnn whe tttma those private schools, whether
under ‘the suspiced of the Pi‘c)qraa‘ oS¢ othervise, The EEX and the
Degamcats* LOGAR reyulations require that the SEX and. the. LFA
that ‘uquiubu urvieu' arc provided to. privnu‘s‘ 001
i 30,403 (EHA) ;' 3& C.PuR. 76,850 ,
din- attﬁched oL m
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xi waukea plrsmtc ccns"'dering participation ror th“-‘e‘h-‘ Bandicapbed
ghildran in the Chofce - pEed

o,

The ieqa}. ‘Issues -involving Section S04ty applicabwny ‘ta the
Milveikees Choica Plan are; not surprislnqiy, considerably tore
difeisult snd complex- than thoss fnvelving ‘the EHA. This 1s in
part dus to tha fact that Section S04 1w » uucbi BOL guneral
statute ‘tham the EHA and in part due to the und r:t,aka etfact of
Civil: nighu Resterauan Act of 1987, : : : ;
byt which di £3 g
generali is remeédied to some pxtent by talely etadited.
Departmental requiations, but. despite the: :equhtiuns q:eqter
specificity they do not;, -and Cannot be ekpected.
passibh permutation of’ federally-assisted prog

Although ‘the Dtpartmnt has dealt wvith several 1 %
Cholce plans among public-sdhools, neither ths Department nmor: OCR
has- dealt vith :a Tholce plan involving private schools, Indesd,
there {8 vary littla Sectlion 504 law or polidy involving. private
schoola in gcmul at. the elementary and. secondary levels,
presunibly because thase schools &re rarely grantes/recipients of
Federsl funds. In short, ws ape favigating in largely unchazted.
‘wvaters. .

"
I consider first Whethep t.hc ‘private schools thak ‘muzd 1ike 0!
participate. in -tha Choice Program should be considersd to. be
reciplents A€ hdcral &mdl and thuu clirccti subj{" ; ia

504 ‘coverage. z

r%.a be oporatinq ‘px ate éducntian progtuﬁ
: 9 of thy s«:tiﬁn 504 rmi&tim B3

.31 ~.38Y . Finding
' the othar vmzld iresslva
‘ lig ne through reccipt of.
te agency’ ucia}: nts,
i:nfoxtmuxy for the jength of thim Hewo

schmis mi&mth ‘epiplerits 6f Federal
- !}ﬁu incmdlf g
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. t-‘
! ? gk prefqnnu Givun eur as ; ttcn ?hw
213 cnoicc Pian ‘1% an exclusively gtate-funded pmgran,
the conclusion ie dnedcapable that tha private scn s .
recipients directly subject to our re guau‘*' ng.. Nog.-by vi £
rhe longstinding Departdental policy’ referenced hy itte
Report, would they becors recipisnts if their handicapped stuécnu

racaived somd benatits from tha ¥HA wia the SEA and; tEa’a
okl igatiom to provide for *aquitabu SArvices™ for- privntt ‘Soh
hand y

capped students. {(That OCR applies this policy to Sa

sad by :m ‘Saction S04 regulations themsalves,

2 'aragx&ph 1. The Pelicy ltsnlt vas: ann
- : pubnshtd in thc

Reinforeing our conclusion that the Civil Rights Restoraticn Act.
did not intend to.rsnday the private schools rwipimt: of Federsl
funds, despite the fact that they receive funds from & reciplent,.
Ais angther statemant in: thn Salate Report. abaut sabt-cipxancys )

‘Por: Stata wnd local governments; only the
dupirtzent or agency vhich receives the aid is-
covered; Wheve An entity of State or local |
goverament . rveceives  faderal  aid and
distributes it  to lincther dJapartament; ob
agency, both, rnt&ttu are coveyed. y

-1 iﬁm Aoa-€4, 100th Cong., 1st Sese. 4 (1987).

eits or s4encies {or p
dutrzhut\td pr transtar
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uhder the EHA of\_vhcther .t‘hc p!acunents in° tha .pfivau schoals
would be "public age 13 % SimiYar t feli
unider the EMA “'these: woyuld & i

i .

state ‘dgency rucipients, such - as DRI, are prohibitcd trém
discrininating bogh directly. against -qualdfied handicapped PETSORS.
and. Indirect);y caatr tual, liceminq; _or- ochcr‘
arranqenn' . ; :
satisfies Ltﬂ'a"xng . FAP
EHA.by. placing a handicapped student in a private schoov
is. responaible: for the full.cost of the placement and for cnsur"'
that the private schopl gooperates An any vay nacessary. ¥4 %
IF(B}E3) L The rmqemnta are contractual, ind the LEAts
regquired to bind the tontzactor in such a way that the rights of
‘the student ate. prcsdrved. The contractoris: duties to the. student.
flow from the contract with the LEA; snd the contractor doas not
baceone: 3 ncipinnt - nubﬂcipicﬂt, #ince any Fedsral funds {t
"rocoivu' are recelved. . procurezedt. of services
‘ i définition of Faderal
R 04, ‘v {PPY seems to be
-rrauowmq th‘is approach ln thc sotlco, by seeking to forca the:
privats sélicols to commit to doing &1l the things an LEA or. private
contractor would hive to do for a public agency placémasnt.) ‘Whers,
however, a handicapped student¥s parents voluntarily place him or
her in 8 private schocl after the LEA has made FAPE available
within its public school systew, the LEA Has no.obligation to pay
tor the placement under Sesticn %04 Jjust as under the EMA, 34
€L PR 104,337l 18] OCR has extended this rationale to parental
Placesents. in state schools as well. See the OCR pemvrandis dated
July' #2;. 1983 I8 the Colersde School for thie Deaf -and Blipd,
attached: at Tah I, In that. policy gquidance  OCR held that
tnnspcrtaticn rosts tor studentd placed by their achiobl ditttim;
ware a public responsibility (the- stati school agresd to PaY]a-
Hhil.: ‘tha coets for students placad by their parents Ners: ithe

parcnts' ruponsi%iuty.

doen: nat appeaz’ to m\ram or
riship betvaen ‘the SEA or LEA and
contiary; the statuts seems tao'create
cipating students to have: the §

Schecls;. Un}.ix‘ :m situation
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Cna’ comsient, req%xc
public cienenta
e rvis =1

programs: T £ ! . ;

_ " the. regwiat* . his. o 4,

: identical language in. Departamnt’s

wla‘ tfans implenenting title: d title ix of: the
: ,,Amndmem: of 1972 has- cq :

services to

oL hxndit»ap prb?idirfg
’bamt‘iciatiu of. the ncip nts! prograss,

S, Rep.: xoamu, 100LH Cong .. 1st Sess. 28 £1987) . The Repott:states
£hi approach wo ot be affected by the Senate Bill; Hh ch
-fomed the basls “the Civil Rights Restvration Act. 1Y
tha tirsy - Iﬁb__ﬁi and -1 agrea that tha; A pwnﬁix
: nce i g typogt: hical. erroy and that tha cerrsct reference
is to saction 1044 () (1) (v) of the Ssction S04 requlatiors. That
provision states that a recipient may not, on the -basis of
nandicap, "Ma or parpetuate discrimination against & qualified
Kapdicapped person by providing significant assistance %o an
cf, arg&nizgt*ian, or parson that discriminates on the: basia of
handicap: in providing any aid. benetit, or sexvice to bomﬂ:hrﬁes
‘of; the rwig:imta progras.”

As' notad praviously, the Appendix A ‘referencd to the priov
interpretition is tO  the 1978 Report on Nonpubli¢  Scheols
Partitipating .In Pedaral Programs, published in the Paders]
Ragister and attached at Tab E. This Report states that vhere a
private. school {# not a recipient but "seeks sligivility ::a
students to participate in the fo«r&l&y»nsi: ad program o
public -institution, :
compliance from the'

' houl. ‘Tnstwad; OCR requires th

np diserisination occur:
tring: that no discriminatory
i bccauu ‘these would dirs
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to ansver Ehe ,_:ubnqucnt question of uhat c:cnsututu the:
safscrimination™ that the private schodls wust be pravented from
engaging in, The subpart of the ‘Section S04 regulatien dealing
vitn thmnmry and snccad z education programs contains a
&3 g uekrion programs re 'iving Fe&ctal
i 1 that differs vadi ) ‘rom
obl qatluns o: similar publ € programs, Except whers such privs
programns are specisi educatipn programs themselves, tha: private
sqbwls have much more 1imited obligaticns than. p&biia reqmu.
“They ate not subjéct to 104,32 *locatidn and Notitication,* lo4, 3y
*EXPE,™ 10,38 FEvaluation and Placement™ and 104,36 "Procedural
Sateguards,* vhich are major components of Sattion IIT of the oPL
Notice 1t requires private achosls to sign, except.vhare compli
with 164,33, 104,38, and 104,36 would constitute only. "l
adjustoents? to thelr prograns. ‘Unless: the: private schools are
already opeutinq spacial. eduycation Pprograms, ft- is txtremely
doudbttil whether compllanda with: thess requiresernts could be
aucamplishad with only “minert ndjushumts. .

s

Under the significant assiatance provisisn, wvheraby ve Lndlrlctl.y.
inpose Ssotion 504 obligations on nonrecipisnt primvate schools, I
i NS colorable.arguuent for £inding that such indirectly affected
achool's should be held o & stricter nondiscrimination standsrd
than a recipient private school diractly assisted by rcdcral funds’,
The rationale behind considering the private schousls not. to ‘be.
racipients themselves when their students partivipate in rederal
assistance programs appasrs -to be' basad on cohgréssiona) tarit.
that. the assistance is :for the benefit of ‘the- private school
students and pot the private schosls they sttend. "This, of gourss,
‘contruu witn thc pestﬂcondny student assistance’ progras’

4n | ity v, 11, 485 0.5, 855 (1984), which the
‘Court uid s duiqmd to aid .colleges and universities, ‘as well.
as stydants. T fall to see why whes only the stidents are
Jintended to benefit from tha assistance and do s¢: g.pan&oipatinq
in ‘the Tedersl program, that ‘thei #éhool should be subjected: to
‘stricter requirements than vhen the aid goss directly to the sci
and thun can. be uxd be ncf’ia au of its studmts.

. m@ s stineg“ ahlxgauon inpcrud an. p . 13-
And cc,tly by federally-assisted pnblic agencies should not cxc:aed
‘those in mﬁqﬁ 104.39%.

itiw su b
#d in ihpos#ﬂ
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Tha- tirst part. of i question s whether SGctlun 504 appl.hs £0
the ss.t'c activities in setting up and administering the che
S R iact i -

:. does mtdappur to bc usi
Section 504

'ql'éna requiras em'su £0 rectly” anosu all tﬁ Sect .an :
requirensnts on ths private schools.  Not without  serfous
ivings; :I conclude that Section 504 dfus apply to tha SEA's.
ach;ans.

State and lccal qavornmants have. long Nad. proqrams o 314 v
students in ‘private and even pardchial st 8. At thé nlauentary
and' sacondary levels they have provided free tektbooks and
transportatisn and at. the fastsezondary level schalarships and
stipends not iinlike the atd clved in the Milwaukee Choics Plan,
To the best of my knoviedge, UCR has hever uscrud jurisd&cuon
over: these State and local actisritics, ‘NoT
Lndimctly raquhtg ‘the: schocls “th students atten

the: privatc ;;xogzns to be faderally funded programs or astivi u.
The nearest anslogous situation : can think of is the Department of
Justice’s opposition to leteing schoel districts fund private
schoul placéserits for public schocl iwdonts ateer tha'district had
urconstitutionally sagregated its pul ue -choolc -and thm clcud
thes to. avciﬂ dasegregation: | fin Vi Ceur ; : )

rince Edwa ¥, 31T 0.8, 218 {196 This action. 1s readily
e!= t’ingvaiaaabli in tha:, among other th_inqs the school districes

i 1l postun, ‘having previously wiolated the

$3 20 1 - students. They  wers thus ur
a!!&rntivo cbllqition to dcstqrttha rheir schools, an’obl igation
that conflicted with establishing & new program intcntiomny’ simed
at subverting their racdili duty;

Moreover, ‘although the snction S04 requlstions lack a ddfiu {on of
"p:oqru." ‘the Title VI tians conmn ona at. 34 <. r R

j, ‘which OCR :
L ., ‘Though h
& whahc it)i: hl:d» to: read ¢
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=actian in treaﬁ’ g
| ‘appear tg hi.-. an’

; covera@;-

, 0 Just rest 1t Ky
“mxpanded it substanti.aliy. Notwithstanding the. fict thal tﬁ
leqislativé history of the Act, as vcn as cm title, suggest thae
it was iftended solely ‘to restore coverigs; T do not belisve: tha
: are. at Iibetty to disregard the literal language &f :ﬂv 2%

: ' : i LAV ,ct ccntinnihq :

; g* ) :&ati@na yere thmuthy alred,
was drafted with considerible atrantion, ever sevi
Congresa; Wile. t:ongmn pay: ‘have beaty wreng about Vh‘th;x, the' nw
& lon comported with past practice, and some.uf tha oppenents
of_ 1 111 ‘wight about the discrepancy, the proponents. appdar to:
hsw clearly iatended the uu:«x aecpzn of the definition and this

Antentd 18, Se¢ Brewn v, & 42% U.S. 810, ‘829 (1378)
(*{Tihe rele Snquiry is ot v&ut}hu Cangrass. corractly
percaived the thun cutrent Stats.of the law, but rather what: it:
perception of the staté.of the law vas.?) )

Having. concluded that the State’s actiens in creating and
adnie:sisttriaq tha Cheics Progrsm are subject to Section. S04 as a
part of a progras or: activity receiving: faderal funds; the question
now becomes what cpligation does Sectioh S04 imposey Nothing ia.
the Section 504 ‘zequlations directly addresses how & State must
- ste antit le8 to which it extends lts own funds, Section
§ ignificant assistance® provision discussed
ding significant xuingrscc tc

2% but. dosnot further elaborate

3
pravisions of :SW ’ '
clmentﬂ?a and. uﬁamry , ' a1}
« L. that bpcéata suct progr &; and the prival ¢h
fents, re, W garlisr concluded
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T scoghise that. one
: ,'fzcct' o eﬁs

g pro deﬂ"
L ;! . itl tma thc Plan dqes not mcc}.uda any
'handicapped studcnts, 1t the private schools .ar ired
provide FAPE and meet all other standards. appli
schsols, certain handicapped students will 1iks
advantage - of the prégram because. the private sch
provide the necessary special services they nesd.
hand{capped students, of .course; will be akle to-use ‘the P :
because they will not nesd such seryices; or because thas L'zi; 111
provide  thew under 1ts EHN equitabls sarvices obligations
becauge the pirents’ vill fiow be able to afford them, sthnce tuition
will be free,)

This sapme argument. can be mada agsinst many sctivities of a State
ot local education agency like DPI, vhich points up the need to ba
cautious In applying section 10 ) ¢111Y. LEAS offer giﬁ:&é and

talented progtams. that by tHeir vary nature .exciude in effect
¢lasses of nan&icappcd £hildran. THey offer inturschaiatic'
athleticd prograss. that exclude in effect other classas ot
‘handicepped. children from certaln activities.  States provide
Higher asfhication scholavships that: in' effect exclude certain
‘handicapped childian., Fraguently, we justify thess. txciusiomry
sffects by finding the availability. of other similar sctivities.
Certainly vhers the public schools remain resdy, vnlinq, and ablw
‘to provide & fres appropriate public education te any ‘handicapped:
‘student unable to utilize the Program bscause of aneed for speécial
‘servic va should hesitata to creats .impedimsnts to a Priyranm of.
potentially great benefit to large nusbers of mnd,icappod and
nophandicapped. children alik...

PPt

Sugirexe Court¥s debisidn In Alexander v. ¢ 9, 469 U.5. 287
(1985}, alse counnels fon fn wplyim t!u *cquauy effactivy®
requireonts of the: Section 504 regulations. I that vise, the
Supreme Court considersd allegations vhether s stata’s limjtation
of pedicaid wveisbursement to 14 dtys discxini atad aqa nst
handictppdd EAONS; Since hhn&icap‘ per: &l 4
] . 14Re 1)' to need non days. Mthouq

The

Sect. .
unji iti&b' :

‘Court specifically found that
days to-sveryone provided ha
4td not: cxcmck.f ! '

t Vcou:%: acknaw'o&gcdj Exat a
s Yresd in on* e L
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the §tate did not Have to redetiri tha bemr—it It cffered "'ssiap}
t5 peet 'the' real: ty that. the handicappcd uav. grgater medicax
needs. 4690 5. at’ 204,

ren and does. not exclude them, Espe ally: wmg
wiewed in cenj hotipn with the State’s ongoing responsibiTity
make far mote extensive services available through 1t vpublic‘
¢ programs, offering an equal bensfit should not b vievea 2%
diserinination; p:ovidad the requirenents. of ucﬂ:m :
dmposed .on the pr 3 ‘

s¢hools.
decisions thait the

k ; _'. Ld
handicap

pa::ivatt schodls: mico db not: ‘axsiude & qu 1dfied:
nandicapped student 1f, with minor adjustments; the student.can be
provided an sppropriste education.

"

Although. nelther issue: Is crystal clear; it appesrs: (1) that the
EHA: dods. not ‘cover placements sffected by parents- participatinq in
tHe Milvaikes ¢ . Progran; and (3} that the Section 504
Tegulativng sho ¢ jnterpretad as Iindirectiy subiecting. the
private schools to the requirements respecting private educaticn
prograims (34 C.P.R. 104 < The ébligations DPI seaks to impose
on- the private schools wishing to pacticy -pw- in th rroqra_- g
well beyond sackion 104.09, and o the extent that they do A oy are
net. ncccuit:cnd -’ ve,tnz 1av, .

ke stated
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Chairman ROKITA. So, again, when parents have a choice, I truly
believe every kid has a chance, and that’s what this hearing is
about. It was said earlier in this hearing that we tend, up here and
in the Federal Government, generally to overcomplicate things.

Ms. Carter, I believe you can make the best choice for your child,
as you did, just as Kathy and I can make a great choice for our
Teddy and his little brother Ryan. Teddy, by the way, has
Angelman syndrome, which is a sister syndrome to what your boy
has. So please know, I walk in your shoes on a lot of this stuff, but
I truly believe that we can decide for Teddy what is best for him
and have the options. And I also understand how difficult it is to
get information sometimes. And if I had time to question Ms. Cher-
ry, I'd ask how she found out the information in more detail, be-
cause I think that is very important. When parents have a choice,
kids have a chance.

So this discussion is going to continue. We're emboldened with
the opportunity of having a partner in the White House and the
Department of Education who can see that same value proposition
a}rlld could help us direct more funds, so that parents do have that
choice.

Seeing no other business before the committee, we’ll stand ad-
journed. Thank you.

[Additional submission by Mr. Rokita follows:]
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[Questions submitted for the record and their responses follow:]
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Mrs. Nina Cherry
1316 Rowantree Drive
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Dear Mrs, Cherry:

COMMITTEE ON EDUCATION

AND THE WORKFORCE
U.S. HOUSE OF REPRESENTATIVES
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WASHINGTON, DC 20515-6100
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Thank you, again, for testifying at the February 2, 2017, hearing entitled “Helping Students
Succeed Through the Power of School Choice.”

As a follow-up to the hearing, please find enclosed a few additional questions that I have. Please
provide written responses no later than Thursday, March 30, 2017, for inelusion in the fina}
hearing record. Responses should be sent to the Education Legislative Assistant, Sheariah Yousefi,
who can be contacted at (202) 225-6558,

We greatly appreciate your contribution to the wotk of the Subcommittee.

odd Rokita
Chairman

Subcommitiee on Early Childhood,
Elementary, and Secondary Education

Enclosure
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Chairman Rokita (R-IN)

1. In your testimony you talked about how the school your children are now enrolled in holds
them to high expectations and has a culture of high achievement, How does the school
foster that culture?

2. If your children had the opportunity to testify before the Subcommittee, what would they
have told us about their experiences?

3. Many critics argue school choice programs lack accountability and proper oversight. Could
you explain the accountability components in the Florida Tax Credit Scholarship program?
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Mr. Kevin Kubacki

Executive Director

The Neighborhood Charter Network
3725 Kiel Avenue

Indianapolis, IN 46224

Dear Mr. Kubacki:

Thank you, again, {or testifying at the February 2, 2017, hearing entitled “Helping Students
Succeed Through the Power of School Choice.”

As a follow-up, please find enclosed an additional question submitted by a member of the
Subcommittee after the hearing, Please provide written responses no later than Thursday, March
30, 2017, for inclusion in the final hearing record. Responses should be sent to the Education
Legislative Assistant, Sheariah Yousefi, who can be contacted at (202) 225-6558.

Sincerel

dd Rokita
Chairman
Subcommittee on Early Childhood,
Elementary, and Secondary Education

Enclosure
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Rep. Bonamici (D-OR)

1. Inyour testimony, you mention that Enlace Academy, one of the schools your organization
manages, is an Innovation Network school, which allows the acaderny to partner with
Indianapolis Public Schools. I'm interested in learning more about this type of partnership.
Charter schools are granted autonomy, but that autonomy is only part of the agreement a
charter school makes with the district and the state. In exchange, and in keeping with the
original intent behind the creation of charter schools, when charters develop new,
evidence-based models of teaching and learning, those proven strategies should be
communicated to the entire public school system, so they can benefit from the innovation.
The Every Student Succeeds Act includes a provision I wrote that requires states that
reccive federal charter school grants to report on the extent to which they are sharing best
practices from charter schools with other public schools and the extent to which other
public schools are adopting the proven practices developed at charter schoots. Can you
cxplain in detail how your organization is identifying and using evidence-based practices
and, through its partnership with Indianapolis Public Schools, helping other public schools
implement elements of what works in your schools?
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Mr. Michael L. Williams

Former Commissioner of Education
Texas Education Agency

835 E. Lamar Boulevard
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Arlington, TX 76011

Dear Mr, Williams:

Thank you, again, for testifying at the February 2, 2017, hearing entitled “Helping Students
Succeed Through the Power of School Choice.”

As a follow-up, please find enclosed an additional question submitted by a member of the
Subcommittee after the hearing, Please provide written responses no later than Thursday, March
30, 2017, for inclusion in the final hearing record. Responses should be sent to the Education
Leglslatwc Assistant, Sheariah Yousefi, who can be contacted at (202) 225-6558.

‘odd Rokita

Chairman

Subcommittee on Early Childhood,
Elementary, and Sccondary Education

Enclosure
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Rep. Bonamici (D-OR)

1.

Thank you for speaking about the rights of students with disabilities. We have made
progress, but we still have a long way to go to make sure all students with disabilities reach
their full potential. To that end, we must fulfiil the requirement that students who need
special education services are provided appropriate services immediately—as they are
entitled under the Individuals with Disabilities Education Act (IDEA). Texas was in the
spotlight recently after reports revealed that its state education agency was capping special
education services, We know that at least 13 percent of school-aged children receive
special education services, yet Texas set an arbitrary cap on special education at only 8.5
percent, After hearing concerns that thousands of students were denied special education in
Texas, the U.S. Department of Education sent a letter asking the Texas Education Agency
to immediately stop this practice. In your opinion, was this cap a pathway to a high-quality
equitable education or did it deprive students of their rights under the IDEA? You advocate
for parents to have choice options, but in Texas, parents of students with disabilities did
not even have the opportunity to receive an appropriate education in their public school.
How do policies like a cap on special education services align with your goal of making
sure students have a high-quality, equitable education?
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[Mrs. Cherry’s response to questions submitted for the record fol-
lows:]

1. Inyour testimony you talked about how the school your chidiren are now enrolled in hoid them
to high expectation and has a high culture of achievement. How does the school foster that
cuiture?

My huband Demetrius and | have high expectations for our children—both academically and
personally—that they rise to. One of the main reasons we chose Tampa Bay Christian for our four
children is because the school shares these high expectations and supports all its students in achieving
personal excellence. The majority of Tampa Bay Christian’s students are receiving Florida’'s tax-credit
schotarship. The school’s students have challenges both in school and at home, and the teachers and
staff work hard to understand and meet each unique student where they are.

For example, my oldest son is graduating high school next year and is considering college or joining the
military. Our school is helping him explore his options, navigate the testing and application processes,
and is advising him on opportunites that will best set him up for future success. The school instills in
each student that, no matter your circumstances, with hard work you can achieve academic excelience
and have a successful fife, And my children know that, beyond our family, the Tampa Bay Christian
community is here to support them.

2. if your children had the opportunity to testify before the Subcommittee, what would they have
told us about their experiences?

We enrolled our children at Tampa Bay Christian with the support of Florida’s tax-credit scholarship
during an extremely difficult time for our family. At the time, our living situation was completely
unstable because of our family’s economic struggles. Our kids were strong, but Demetrius and | knew it
took a big toll on them. Although we were constantly moving, the scholarship enabled us to choose a
community-based school that our children said really felt like home. The stability was crucial for our
family.

As parents know, each of our four children are so different—they have unique academic strengths and
growth opportunities. My oldest son would teli you how he is exceling in literature and performance at
Tampa Bay Christian, while my youngest loves math and would talk about how she’s learning her times
tables. Our children have different stories of great teachers, academic struggles they’ve overcome,
engaging learning, and strong peer groups. But they would ali telf you about their school’s focus on
academic excellence and driving them to excel; the family environment where they feel safe and valued;
and their ability to develop and pratice their faith. These priorities make Tampa Bay Christian a great
educational fit for our family and all four of our very different children.

3. Many critics argue school choice programs lack accountabilitly and proper oversight. Could you
explain the accountability components in the Florida Tax Credit Scholarship program?

Florida tax-credit scholarship students fike my children ali have to take an annual test assessing them in
math and reading. | know that Tampa Bay Christian uses the MAP assessment, which is given on the
computer. Our kids’ teachers have explained that the computer adjusts the difficulty of the questions as
they take the test. | really like that because it personalizes the test for each of my children. My kids’
teachers also get their test results quickly, which they use to keep me informed about how my kids are
doing and to help my kids learn more throughout the year,
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But, most importantly, | totally disagree the argument that parents’ choices are not accountable.
Demetrius and { are the first, most important teachers in our children’s lives—we are their parents. We
understand their strengths, challenges and needs better than anyone. Tampa Bay Christian is directly
and immediately accountable to Demetrius and me. Like i said in my testimony, if we didn’t feel that our
school was serving our kids well, we would communicate our concerns to the school. if we decided
another school would meet our children’s needs better, we would move them to that schoo! and could
do so in the middle of the school year. Demetrius and | chose Tampa Bay Christian for our children with
careful consideration of what they each needed to be successful and we know our kids are fearning and
growing there day in and day out. That’s accountability. )
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March 10, 2017

Rep. Suzanne Bonamici

U.S, House of Representatives
Subcommittee on Early Childhood
2176 Rayburn House Office Building
Washington, DC, 20515-6100

Dear Rep. Bonamici:

Thank you for your question about the relationship between The Neighborhood Charter
Network (NCN) and The Indianapolis Public Schools (IPS). I appreciate your belief that
charter schools and traditional public schools can work together, taking collective
responsibility for the success of our students.

Our first school, Enlace Academy launched as a grassroots charter school designed to
implement a blended learning model that was developed over the course of two years,
during which I toured and studied schools around the country that were seeing strong
student outcomes as a result of innovative school designs. After Indiana passed HB1321,
which allows public school districts to partner with outside organizations, Enlace Academy
became a flagship Innovation Network School within IPS. As such, we have accessto a
district facility and can utilize the economies of scale of the district to buy into other
services such as food service or transportation at cost. In exchange, the district counts our
student results in their accountability grade from the state. We maintain complete
autonomy over our academic program, which allows us to run a proven and innovative
school model. Enlace Academy far exceeded the state average for growth points on the
state assessments, and we had the fourth highest number of growth points in the [PS
district. We were one of only 23% of the schools in Indiana with an A-rating in the state
accountability measure. We attribute this success to our model.

As aresult of our success, IPS decided to extend our partnership, and they allowed us to
restart one of their most academically challenged schools. We have implemented our
innovative academic model while adjusting certain aspects of the new school, Kindezi
Academy, to meet the specific needs of the community we serve. We launched this year, so
we don't have end of year data yet, but we have seen enroliment increase by approximately
sixty students from last year, and our winter benchmark data shows that we are on track to
double the number of students who pass the state assessment over the previous year.

3725 Kiel Rd. | Indianapolis, IN 46224 | Phone: 317-383-0607 | Fax: 317-383-0605
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IPS shares our excitement for the gains we are seeing at the two schools, and we are
working with their administration to build their understanding of how to implement
blended learning in other district schools.

We feel grateful to be working in such a collaborative educational environment, and we are
proud to illustrate that district schools and charter schools can coexist and collaborate in
the way that you envision in your question.

We would be happy to answer any further questions or host representatives from other
states to see the partnership in action.

Thank you,
Kevin Kubacki

Executive Director
The Neighborhood Charter Network

3725 Kiel Rd. | Indianapolis, IN 46224 | Phone: 317-383-0607 | Fax: 317-383-0605
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March 17, 2017

The Honorable Todd Rokita

United States Representative

Chairman, Subcommittee on Education and The Workforce
2257 House Office Building

Washington, D.C. 20515

Dear Chairman Rokita,
RE: in response to Representative Bonamici’s Request

Thank you for your follow-up question to my testimony at the February 2, 2017 hearing entitled
“Helping Students Succeed Through the Power of Schoot Choice.”

As you may know, on November 2, 2016, the Texas Education Agency {TEA} responded to the U.S.
Department of Education (USDE) October 3, 2016 letter refating allegations presented in a September
11, 2016 newspaper article regarding special education in Texas. In that fetter, TEA informed USDE that
it did not have any specific evidence to indicate a systematic denial in Texas of special education services
to eligible students with disabilities. TEA also confirmed that it never set a cap, limit, or policy on the
number or percent of students that districts can, or should serve in special education.

Additionally, TEA described in its November 2, 2016 letter to USDE how

its monitoring system is consistent with provisions in the Individuals with Disabilities Act {IDEA) that
make clear a child should not be placed in special education unless there is a legitimate academic
concern directly attributable to a disability described in 34 CFR §300.8. Indeed, IDEA recognizes the
harm caused to students who are improperly placed in special education and encourages states to
monitor for potential overrepresentation.

To that end, it is my understanding that TEA is currently in the process of updating its monitoring
system to address final regulations issued by USDE on December 19, 2016. Two of the key purposes

of these new federal regulations are to {(a) ensure children with disabitities are properly identified for
services; and (b} address the well-documented and detrimental over-identification of certain students
for special education services. USDE believes (Federal Register/Vol. 81, No. 243) that identifying districts
for “significant disproportionality” based on specific “thresholds” will lead to better identification,
placement, and discipline of children with disabilities. if that is, in fact, the case, then states’
implementation of these federal regulations and the corresponding thresholds that are required to be
set for special education identification, placement, and discipline, will ahgn with the goal of ensuring all
students have a high-quality, equitable education.

hael Williams, Forme
exas Education Agency

[Whereupon, at 12:14 p.m., the subcommittee was adjourned.]
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