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OVERSIGHT OF THE ARMY CORPS OF ENGI-
NEERS’ PARTICIPATION IN THE DEVELOP-
MENT OF THE NEW REGULATORY DEFINI-
TION OF “WATERS OF THE UNITED STATES”

WEDNESDAY, SEPTEMBER 30, 2015

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON FISHERIES, WATER, AND WILDLIFE,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:32 a.m. in room
406, Dirksen Senate Office Building, Hon. Dan Sullivan (chairman
of the subcommittee) presiding.

Present: Senators Sullivan, Whitehouse, Barrasso, Capito, Wick-
er, Fischer, Rounds, Inhofe, Cardin, and Markey.

OPENING STATEMENT OF HON. DAN SULLIVAN,
U.S. SENATOR FROM THE STATE OF ALASKA

Senator SULLIVAN. The Subcommittee on Fisheries, Water, and
Wildlife will now come to order.

And just for the record, it is, according to my clock, 10:32. So we
have been trying to gather up all the members here, but we also
want to be respectful to the witnesses to start this relatively in a
timely fashion.

Good morning. The purpose of this hearing is to explore whether
the experience and expertise of the Army Corps of Engineers pro-
vide support for the recently finalized rule that changes the regu-
latory definition of “waters of the United States” under the Clean
Water Act.

Congress has the constitutional authority, indeed the obligation,
to conduct oversight actions of executive branch agencies, particu-
larly on issues as controversial as the waters of the U.S., which
now is opposed by 31 States.

For too long, many of us believed that the Congress has not fo-
cused on these important issues, and in some ways looked the
other way with executive branch agencies taking actions that do
not conform with the law. We are changing that.

Oversight is particularly important when we have a pattern of
behavior from certain agencies, like the EPA, of consistently
issuing rules that completely disregard the limits of their authority
imposed by Congress. In fact, on June 26, just 3 days before the
Supreme Court overturned the EPA’s Mercury and Air Toxic Rule
under the Clean Air Act, EPA Administrator McCarthy literally
bragged on TV, on an HBO show, that the Supreme Court’s deci-
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sion ultimately would not matter because it took 3 years to get to
the Supreme Court and, by then, most people subject to the rule
had to abide by it anyways. “Investments have already been made,”
she said.

This is in addition to an agency that consistently loses court
cases in the Supreme Court, and constituents certainly across Alas-
ka, but I think all across America, Democrats and Republicans, be-
lieve that the EPA is a rogue agency accountable to no one. We see
it in my State on issues like CD-5, GMT-1, where other agencies
are told by the EPA what to do.

Now, I have the utmost respect for the Corps of Engineers. I
have worked with them for years, the civilian and military mem-
bers of that organization. But the arrogance and disregard for the
law that are evident in the WOTUS rule is something that is im-
perative that the Congress conduct oversight hearings with regard
to that rule.

It’s no secret that many of us think that the final WOTUS rule
goes far beyond the authority granted by Congress. At a hearing
back on March 4th, I asked Administrator McCarthy for her legal
analysis that supports the rule. There was no response. On July
14th, the chairman of this committee, Chairman Inhofe, and my
Republican committee colleagues joined in a letter asking again for
the legal analysis of the WOTUS rule. No response. We received
nothing.

All of my colleagues, whether Republicans or Democrats, on this
committee and in the U.S. Senate should be concerned about such
arrogance with regard to our constitutional duties to conduct over-
sight of this agency.

Today, we are focusing on the factual record for the WOTUS
rule. Whatever your views on the limit of authority under the
Clean Water Act, we should all be able to agree that an agency
rulemaking must be supported by a factual record. This might
sound like a technical issue to some, but it is not.

In numerous places, the preamble of the final WOTUS rule
states that the rule’s requirements are based on the science, agency
expertise and experience, and case-specific jurisdictional deter-
minations. To understand what documents the preamble is refer-
ring back to, in July, Chairman Inhofe sent a letter to the EPA
asking for copies of the scientific studies that agencies relied on
with regard to supporting this rule in a letter to Secretary Darcy
asking for examples of the case-specific determinations the agen-
cies relied on.

EPA has not yet identified any specific scientific studies in re-
sponse to Chairman Inhofe’s letter. We are awaiting a response, as
well as a response to our longstanding request for a legal analysis
before scheduling a hearing with the EPA.

Secretary Darcy has responded to Chairman Inhofe’s letter by
candidly admitting that the WOTUS rule is not, I repeat, not based
on the case-specific jurisdictional determinations of the Corps, even
though the preamble to the rule makes that claim. She had to
make that admission because, as we now know from memoranda
prepared by Corps career staff that have been provided to the EPW
Committee, case-specific jurisdictional determinations that provide
a basis for the WOTUS rule do not exist.
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I would hope that all members of this subcommittee agree that
when agencies make claims about a rulemaking record that are
flatly contradicted by senior staff within an agency, that is a cause
for concern. That is a cause for concern on how our Federal Gov-
ernment functions. That is a cause for concern that is worthy of the
oversight of this committee. In fact, it strikes at the heart of the
integrity of the rulemaking process, and I believe, our representa-
tive form of Government.

I am not talking about legal interpretations or policy disputes.
What we are focused on today are statements that the agencies
presented as facts that, according to memoranda written by tech-
nical experts in the Corps of Engineers, are simply not true.

I understand that this hearing puts Secretary Darcy in a some-
what awkward position, and I appreciate her willingness to testify
today. We recognize that the EPA may have been in the driver’s
seat in developing the legally questionable WOTUS rule, but As-
sistant Secretary Darcy signed the rule, along with Administrator
McCarthy. She, as well as EPA, is responsible for the veracity of
the claims that the rule makes that is of concern to literally mil-
lions of Americans right now.

I was surprised to learn of the degree of conflict between the two
agencies. To me, this is further confirmation that the EPA is truly
an agency that answers to no one. That needs to change.

I appreciate Ms. Darcy’s willingness to do the right thing by
sharing those memoranda with the committee as part of our over-
sight responsibilities. I also appreciate her willingness to appear
before the subcommittee, a committee that she knows well, to dis-
cuss the Corps’ participation in the Waters of the U.S. rule.

Finally, I want to remind her, respectfully, that we expect her to
be candid in her answers. This subcommittee will not accept any
attempts to evade answering questions based on claims of executive
branch confidentiality interests, deliberative process privilege, or
ongoing litigation. While these excuses may work in responding to
FOIA requests or in defending litigation, they are not the basis of
withholding information and truthful answers from the Congress of
the United States.

It is important that Congress hear directly from you, Secretary
Darcy, about why the views of your technical experts at a very sen-
ior level, as we all know, were largely ignored, and why the record
of the WOTUS rulemaking and the Corps memos contradict state-
ments made in the final rule published to the American people.

I am placing the Corps’ memos in the record for this hearing.
Without objection, so ordered.

[The referenced documents follow:]
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The Honorable James M. inhofe

Chairman

Committee on Environment and Public Works
United States Senate

Washington, D.C. 20510-6175

Dear Chairman Inhofe,

Thank you for your letter dated July 16, 2015 requesting a copy of the April 27,
2015 memorandum signed by Major General (MG) John Peabody, Deputy
Commanding General for Civil and Emergency Operations, U.S. Army Corps of
Engineers (Corps), along with its tabbed enclosures (coliectively referred to Peabody /).
Further, you asked for a copy of the May 15, 2015 memorandum from MG Peabody
(referred to as Peabody I/) which forwards a memorandum from the Corps’ Regulatory
Program Chief, Ms. Jennifer Moyer (Moyer memorandum), as well as a copy of the
analysis prepared by Paul Scodari (Scodari document), an economist on staif at the
Cormps’ Institute for Water Resources. The Moyer memorandum and the Scodari
document offer comments on the Economic Analysis prepared in support of the final
Clean Water Rule that was published in the Federal Register on June 29, 2015.

In order to address your request for expedited handiing of these documents,
earlier today the Deputy General Counse! of the Army (Installations, Environment and
Civil Works) delivered an electronic copy of the requested documents to the
Committee’s Chief Counsel. We shall now turn our attention to the other documents you
requested in your letter.

I wish to emphasize several key points related to these documents. First, although
Peabody | was produced more than three weeks after the Clean Water Act rule was
provided to the Office of Management and Budget to initiate the interagency review
process, the concerns raised in the memorandum, and its associated enclosures, were
thoroughly considered prior to issuance of the draft final rule. Because these materials
were considered internal deliberative documents, they were not released outside the
Army. However, the issues raised therein were considered in detail and discussed with
the Environmental Protection Agency (EPA), our partner in developing the rule, as well
as with the larger Federal family during the interagency review process. After analyzing
and discussing the issues raised by the Corps, the Army and EPA agreed to make three
important changes to the rule, in addition to many other technical edits, for which the
Corps was advocating, for example, inclusion of the 100-year flood plain in section
(a)(8), modification to the ditch exclusion in section (b)(3)(ii), and inclusion of a flexible
grandfathering provision in the preamble. Thus, the Army considered all the input
received from the Corps throughout the drafting, vetting, and interagency review

Prirted on @ Recycad Paper
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processes. Secondly, | want to make it very clear to the Committee that the Scodar
document was never provided to me until Tuesday, June 30, 2015, when | asked for a
copy. in fact, my staff and | were completely unaware of the existence of this document
until it was brought to our attention by Chairman Gibbs, House Committee on
Transportation and Infrastructure - Subcommittee on Water Resources and
Environment. Presumably, the comments offered by Mr. Scodari were incorporated into
the Moyer memorandum. | wish to also remind the Committee that Peabody !l was
prepared six weeks after the Clean Water Act rule was provided to the Office of
Management and Budget to undertake interagency review. Although received very late
in the process, the concerns raised in the Moyer memorandum were in fact considered
prior to issuance of the draft final rule. Like Peabody I, Peabody Jl and the Moyer
memorandum were considered to be internaf and deliberative Army documents. As
such, these documents were not released outside the Army. However, | assure you the
issues in Peabody Il and the Moyer memorandum were fikewise discussed in detail with
the EPA. | emphasize that the Army considered all the input received from the Corps
throughout the drafting, vetting, and interagency review processes.

Piease note that the documents transmitted today to the Committee’s Chief
Counsel contain sensitive information exempt from the disclosure provisions of the
Freedom of information Act (5 U.S.C. § 552). The Army provides these documents with
a full reservation of rights and with the understanding and intent that providing them
shall not be deemed a waiver of any applicable privilege. The Army respectfully
requests that these documents be shared only within your Committee and then only
with those who have an official need for the information; that the documents not be
disclosed outside the Committee or to the public; that appropriate steps be taken to
safeguard the documents; and that the documents be destroyed after use.
Safeguarding these documents is particutarly important now that the Army and the EPA
are actively involved in fitigation associated with publication of the final rule.

Thank you for your continued interest in the Army Civil Works program.

Very truly yours,

d-Elien Darcy
secretary of the Arm
ivil Works)
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MEMORANDUM FOR Assistant Secretary of the Anmy for Civil Works
SUBJECT: Draft Final Rule on Definition of “Waters of the United States”

1, As we have discussed throughout the rule-making process for “Waters of the United States” aver the

fast several months, the Corps of Engineers has serious concerns sbout certain aspects of the draft final

rule. On 3 April 2015, the Eavironmental Protection Agency delivered the draft final rulgto the Office of
Management and Budget to initiate the inter-agency review process by our federal gy Once we
obtained a copy of the draft final rule, [ asked USACE legal and regulatory staff tg 3

the extent to which Corps’ eoncerns had been incorporated, agd to conduct apmsgdisis®f the legal and
technical impacts of its language. That just-comnpleted veals thaf ¢ af rule continves o ¥/
depart significantly from the version provided for publi v
related 10 our most serjous concerns have gone unag

Section 404 regulations and regulatory pragtic
decision. The rule’s contradictions with legal
consequences that, in the view of the Co

1o state that the
agencies have jountly made

significant findings, reached im d inal rule. Those statements are
not accurate with respect to ¢ rocesyfic)la o develop it greatly limited Corps
inter-agen®y refew process, Within these

input - a practice that thus
ciroumstances hmveve%vc that doneg]l thal 1t could do to assist and support the
rulemaking. The critical remain most iry conoerns regarding the defensibility and
implementability of the draft final in ungd although we continue to believe, as we have
previously expiained, that a rel ew Sim) that the Corps has offered would resojve the
problems with the draft ﬁz@
3. The analysis of and gon W

ith the % rule developed by the Corps profssional staff are
respectfully forward I your congg 3

have reviewed all of the attached documents and have

concluded that yul raft fin ged to edopt the Corps’ proposed “fixes,” or some
reasonably ¢ of theg, th der the National Environmental Policy Act, the Corps would
need to prepa¥@n Environmentfbact Statoment (EIS) to address the significant adverse effects on the

human environm¥nt that would result from the adoption of the rulw in its current form. Thank you for
your consideration of the Corps’ serious concerns agd recommendations on this issue,

Kuita g Shrony !
JOHN W. P! ODY :
Major General, U.S. Army
Deputy Commanding Gener;
for Civil and Emergency Operations

mm@ Recyctedt Paper
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DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS
441 G STREET, NW
WASHINGTON, DC 20314-1000

REPLY TO
ATTERTICN GF

CECC-E AR 24 28

MEMORANDUM FOR Deputy Commanding Geueral for Civil and Emergency Operations,
1.5, Army Corps of Engineers {ATTN: MG John W. Peabody)
THROUGH the Chief Counsel, U.S. Army Corps of Engineers (ATTN: David R. Cooper)

SUBJECT: Legal Analysis of Draft Final Rule on Definition of “Waters of thx't \! States”

the definition of the “waters of the United States™ (WO

jurisdiction, which the Environmental Protection Ai SN TWA) >ubmit N the Office of

nf\p 2015. @
?ﬁ&ﬁam If the rule

Management and Budget (OMB) for inter-agenc

Summary Q
The draft final rule regarding the defigiti WOUS gontaiMsevera

is promuigated as final without co se flaws| il be le erable, difficult to
defend in court, difficult for the Co expl v, and ¢cilleNging for the Corps to
implement. The Corps has ide eTyv s%g a of con the draft final rule to both
the Department of the Arm the }-’\a Co < regulatory staff has
provided aumerous edi " to ge o COTT: ose errors. However, (o date,
the fixes have not been d, so the remain.

flaws described below is that the
15 based on sound principles of science and
ve abandoned those principles and introdyced
wing is a summary of the most sertous flaws in
wn in track changes in the attached “Revised Draft
ently to DA and EPA on Apnl 16, 2015,

proposed rule that was pulaihd 1
law, but many provisiom@raﬁ fi
indefensible provisiong,int ruley T,
the draft final rule; ¢ %opmed §
Final Rule,” w rovided
Legal Stanég

LEPA and Corps staff agree with our colleagues at the U.S. Departiment of Justice that the final
rule will survive the expected legal challenges that it will face in the federal courts only if the
courts conciude that the rule complies with the test for CWA jurisdiction provided by Justice
Kennedy in the Rapanos decision. The following is the essence of Justice Kennedy's test: a
water body (such as a wetland) is subject to CWA jurisdiction if it has a significant nexus with
navigable waters. The term “significant nexus” means that a water, including wetlands, either
alone or in combination with cther similarly situated waters in the region, significantly affects

the chemical, physical, or biological integrity of the downstream navigable waters, For an effect
to be significant, it must be rwore than speculative ot insubstantial.

Aintmd n@ Reryches Pagw



MEMORANDUM FOR DCG-CEO
SUBJECT: Legal Analysis of Druft Fipal Rule on Definition of WOUS

Loss of CWA Jurisdiction

The draft final rule excludes from jurisdiction of the CWA large areas of lakes, ponds, and
similar water hadies that are important components of the tributacy system of the navigable
waters and that the Federal government has been regulating as jurisdictional from 1975 to the
present moment. Those water bodies are important to the physical, chemical, and biclogical
integrity of the entire tributary systern of the navigable waters and 1o the navigable waters
themselves. - However, those lakes, ponds, and wetlands would lose all federal CWA protection
under the draft final rule merely because they happen to lay outside and beyonsd a distance of
4000 feet from a stream’s ordinary high water mark (OHWM) or high tide line (HTL). The
4000-feet cut-off line (or “bright-line rule”™) for jurisdiction has no basis in scignee or law, and
thus is “arbitrary.” The Corps believes that the 4000-feet limit on jumisdiction wowld ez
significant adverse enviroumental effects as a result of the loss of jurisdiction overs
arnount of jurisdictional “waters,” based on the Corps’ expertence in implerent
Section 404 program and performing the majority of jurisdicilgnal determisngem
CWA.

The arbitrary nature of the 4000-feet cutoff of jurisdd
staff engaged in drafting the rule told Corps staf] AUy
EPA was going to cut off CWA jurisdiction at 2 Wapee o
wraditional navigable waters, interstate watergqgrrit¥ial
Then, three days later, EPA staff changedickebfit
the narrower 4000-feet limit from an O T

hie facyeyt EPA
Arery

To abandon existing Federal C'WAp 1 ) «,..', gically important water bodias that
significantly affect the biclogh i A al integrity of the downstream waters
would lead to significant ad¥grse Pironment, because, shorn of CWA protestion,

those lakes, ponds, and wptlan®®Can bep filled, drained, and degraded at will, with no
Federal regulaton to puigWgt, regula Wohie for those destructive activities. Pollutants
duniped into no- isdicty nal& bodies would flow downstrearn 10 the navigable
waters, pollutindNgfnking waterw and killing or harming fish, shelifish, and wildlife, and
harming human popelations, Consefuently, the abandonment of CWA jurisdiction over
important parts of the tributary system of the navigable waters cannot be done without first
preparing an environmenta! impact statement (E18) to identify precisely what water bodies
would lose WA protection under the final rule and what significant adverse envirpnmental
effects would result from that toss of jurisdiction, ’

In a limited time frame during the development of the draft final nue (roughty the last two
months), the Corps’ professional staff has documented representative examples of the many
lakes, ponds, and wetlands that are part of the tnbutary system of the navigable waters and that
would lose CWA jurisdiction and protection under the draft final rule. This documentation has

)
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MEMORANDUM FOR DCG-CEO
SUBJECT: Legal Analysis of Drail Final Rule on Definition of WOUS

been presented 1o both the Assistant Secretary of the Amy (Civil Works) (ASA(CW)), and to
EPA decision-makers and technical staff. Thus far, no one has refured or denied the
professional, technical, and well-documented examples of lost jurisdiction under the draft final
rule. No one has presented any basis two refute or challenge the Corps’ determination that the
draft final rufe would canse significant adverse effects on the human environment and thus
would require an EIS before the final rule could be promulgated in its current form.

During discussions with EPA staff on April 9, 2013, EPA representatives suggested that,
altbough the preposed abandonment of substantial parts of the CWA’s long-standimg jurisdiction
would cause significant adverse effects on the human environment, those adverse effects might
be offset by the hope that the final rule will lead to the assertion of CWA jurisdiction over five
categories of “{solated” waters under section (a)(7) of the draft final rule. That argugpent is
unpersuasive for at least two reasons: {

First, a well-established principle of NEPA law states thalg proposed Fy@® ction that would
cause significant adverse effects on any part or aspegt uman en nt requires aa EIS
to address those significant adverse effects, even paNagleral agengy belltves that other aspects
of its proposed action would have environmen Qﬁzs. For ex@ the Cau@un
Envirommental Quality’s (CEQ’s} legally bi PA re te the aw

regarding how a Federal agency must determi ethergs p ed a cause
significant adverse environmental effect@fo WS’

“Sigmficantly” as used i m quired anons ensm
[ntensity. This refers to my ' acts that mav be
both beneficial and a fect \.en if the Federal

agency beli xev 2 (a0 CFR 130827

Secondly, m section (ax( the dr; i rule, EPQdclcrmmed that every
hydrologically/geographically is waler ig € he five defined subcategories of isolated
L aters in thase subcategories in the

igable water, interstate water, or ternitorial sea.
. problems presented by scction (a)(7), which are
discussed below, sectign (a)(7) dog® CWA junisdiction over any of the isclated water
bodies identified i rovisiof \} tsdiction could be asserted over those isolated water
bodies identig€d ion (a*“ 7) oMy :f and when the Corps (or possibly EPA as a “special

Leaving aside the legal, s¥

case’) was to Mermine on a ¢ ccific basis that those isolated water bodies have a
significant nexus with navigable or interstate waters. Gjven the fact that, by definition, the vast
majotity of those isolated water bodies have no hydrologic connection with navigable or
interstate waters, it is uncertain whether many, if any, of those isolated waters will pass the
“significant nexus™ test and be found to be subject to CWA jurisdiction. Even if the Corps or the
EPA were to assert that those isolated waters are jurisdictional under the significant nexus test, it
is doubtful that the federal courts would uphold such assertions of CWA jurisdiction.

The Corps has questioned what egal authority exists that would enahle DA and EPA to abandon
CWA jurisdiction over large areas of lakes, ponds, and wetlands that are important parts of the
tributary systewi of the navigable waters, and over which the Corps and EPA have asserted CWA
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MEMORANDUMFOR DCG-CEQ
LBJECT: Legal Analysis of Draft Final Rule on Definition of WOUS

jurisdiction since 1973, But even it such legal authority exists, at present there is no legally
adequate administrative record (0 support such @ move. The proposed rule did not propose any
lirnitation for CWA jurisdiction comparable to the 4000 feet cut-off, which was presented for the
first time in the draft final rule. Consequentlv, the public did not have the opportunty o
evaluate that ilea or to comment on it during the public comment period and thus the addition of
this linitation likely violates the Administrative Procedures Act (APA).

In some ways the proposed abandonment of CW A jurisdiction over many lakes, ponds, and
wetlands that are important pans of the tributary system of the navigable waters also has the
effect of calling attention to legal and scientific questions regarding other parts of the final rule.
For example, the draff final rule assens CW A jurisdiction &y ride over every “stream” in the
United States, so long as that stream has an identifiable bed, bank, and OHWM. That asegrtion
of junisdiction over every siream bed has the effect of asserting CWA jurisdiction c%
thousands of miles of drv washes and arroyos in the desert Southwest, even thou

ephemeral dry washes, artoyos, ete. cary water infrequently ald sometimes quantities if

those features meet the definition of a uibutary. The draf e's amen@t the dry
ntrasts sha the

ponds, and W ds in the ﬁ

SAcnts,

ction

contradictory position in the rule thart large areas of,
watered parts of the US4, which water bodies a
nutrients, and (potentially) poliutants to the navigx
under the 4000-feet cutotf.

washes all have a “significant nexus™ with navigable
d ’arg a; : of water,

When these flawy were described to EP dmng o he response
was that the agencies have legal aut place choose on the extent
of CW A jurisdiction, even if that ave *he C WA jurisdiction
lakes, ponds, and wetlands already |
nexus with navigable wat hat jur icutl test in any future site-
specific jurisdictional determs . By at asserti -alid, that sort of abandonment of
CWA jurisdiction cannot take place v@awmg fi a:red an EIS to analyze and seek

ublic comment on the potenha'l) cart. ad&\; cts on the natural and human

environment that would resu

It is easy to fix the drast Qgtal rule to a ai necesdw of preparing an EIS. The Corps
has suggestad the nec 33 man’% g the last several months. To date, consensus

has not been rea: olve tig Co commumg conczrns, The reason that EPA has given
for not adopting ¢ Corp; tI\EEMPA apparentl ¥ believes that the 4000-feet cut-off of
CW A jurisdiction wBuid provide greater clarity (i.e.. 2 “bright line”) to the regulated public by
limiting the Corps’ ability to perform site-specitic junisdictional determinations. The Corps has
expgamcd why the EPA’s 4000-feet limit would be more difficult 1o understand, identity,

implement, or defend ia the federal courts than the Corps’ suggested approach. as explained in
the technical memarandum accompanying this memorandurm.

The Corps” iX is shown in the attached revised draft final rule. If this problem is not fixed. then
the Corps must prepare an EIS betore the final rule can be promulgated and leaves the ruie
vuinersble to an APA challenge.

A
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MEMORANDUM FOR DCG-CEQ
SUBJECT: [egal Analysis of Draft Final Rule on Detinition of WOUS

Definition of “Adjacent”

On the day that the draft final rule was sent to OMB to begin the inter-agency review process,
EPA introduced {nto the rule’s definition of “adjacent” z new sentence that would exclude from
the final rule’s definition of “adjacent waters” farge arens wetlands that are used, or have been
used, for farming, forestry, or ranching activities. That sentence reads as follows: “Walets
subject 10 established, normal farming, silvicwlture. and ranching activities (33 U.S.C. Section
1344{1)( 1)) are not adjacent.” On its face, the sentence is indefensibie: it is a textbook example
of rulemaking that cannot withstand judicia! review. This is true because a wetland is, by
definition, “adjacent” (0 a tributary stream if. as a matter of geographical fact, that wetland is
“bordering, contiguous, or neighboring” 1o the stream. regardless of whether farming, forestry, or
ranching activities are taking place on that wetland. That sentence must be removedpr modified
10 retain credibility and legal defensibility for the final rule’s definition of “ad) WM

hiew sentence is

According to the draft preamble to the drafl final rule, the Wtended effegfB
r adjacent waters

1o require a site-specific “significant nexus” determigat ore the pe
could be determined to be subject to CWA jurisdigpmg seger than tgdeclare the waters
jursdictional by rule, as is the case with all oth cent” Wetlar@)d other a@mt waters.
For many years wetland areas adjacent to rivgfs reams for: o hay or
ather farming, ranching, or silviculture purposSy 5y ikd silviculture
activities have been exempted by statute g CWA SectioMN It iirements since
1977. The proposed rule that was puth %r ropose to ¢xclude

1 the Fe Register di
from the definition of ~adjacent” Mories of WAIET: n the activities that
occur in those waters, so the @ oth ortunity, ment on the new
1

v
definition. again leaving the erable Wb A C he last-minute decision o
distinguish adjacent {z s from o cent wy is highly problematic, both as a
marter of science and fi oses of 1 achting théa ?

e.
Nevertheless, if EPA and DA deci tthe figa ould implement the (dea underlying the
sentence quoted above, then at st the sé& ould be revised as follows: “Waters
subject to established, no ng, silvyBMe, or ranching activities (33 U.S.C. Subsection
1344(D)(1)) are not jurisdi® by rulgagdfedub-section (a)(6) of this paragraph as “adjacent
waters,” hut may be defermined to g' tional on a case-by-case basis under subsection
N

(ay®)." ¢

Definition of gighbon'ng”\/

The draft final rule would provide a new definition of the term “neighboring,” which would
declare “jurisdictional by rule” all water bodies within 1500 feet of an OHWM oc HTL. so long
as the water body is located within 2 100-year flood plain. The 1500-feat limitation is not
supported by science or law and thus is legally vulnerable. The Corps has advocated the more
scientifically and legally defensible distance of 300 feet for declaring by rule that alt neighboring
water bodies are jurisdictional, based on the Corps® experience in implementing the CWA
Section 404 program and performing the majority of jurisdictional determinations under the
CWA. Site-specific significant nexus determinations of jurisdiction are necessary to justifv the
assertion of CW A jurisdiction over water bodies that lie more than 300 tezet from an OHWM or

o
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MEMORANDUM FOR DCG-CEO
SUBJECT: Legal Analvsis of Draft Final Rule on Definiuon of WOU

HTL. The detinition of "neighboring™ also contains other fixable flaws, The edits are shown
and explained in the amached revised draft final rule.

Categories of Isolated Waters

The draft figal rule’s treatment of five categories of “isolated” waters {i.e., prairie potholes..
western vernal pools, Carolina bays and Delmarva bays. Texas coastal prairie wetlands, and
pocosins) is problemnatic. Such isolaed waters undoubtedly are ecologically valuable and
important, so the policy goal of providing C WA protectivn for such waters is understandable.
However, to be subject to CWA jurisdiction, those isolated water bodies must be demonstrated to
have a significant nexus wich navigable or interstate waters, which nexus will be difficult to
show for isolated waters that are not hydrologically connected to the tributary syst(:( ither

navigable ot interstate waters.
of those fi Qategories of
isolated waters are “similariy situated,” but the Corps hag sen any dabgQuAnalysis to

explain, suppett. or justify this determination. In ess MYicn (a)(7peg the draft final rule
provides a definition of each of five categories ot) waters an sserts thy

waier that fits into each definition is similar 10 er Waters ¢ o thatgs ition
within any single point of entry watershed. This sWgach is@ reaso;;i&‘a guseofa
tautology, so that the determinations of 0 ave m ance.

in@" situated” d

Y the listel Wcategonies of
T e's definition of

The draft final rule would declare that al] isolated waters :

Moreover, the determmation that all is
isolated waters are “similarly situg]
“similarly situated,” which is e in thtﬂ\ of ! nexus.” The current
draft final rule defines the £ “simil ated” as MMloyh: ~Waters are similarly
situated when they funct iently clogmgo tunction together in affecting
downstream waters.” This nition rpfuNe? indingy W matters: the functions of the
waters and how ciose to each other (1Nge Wmilar wat ¢ jocated. However, the current
definition for each category oLgsc & (2)17) of the draft final rule is based
entirelv on the functions of fose e required findings regarding proximity.
In other words, the definitior®w the five categonies of isolated waters are not
based on any findings thalthose isolal are sufficiently close together to function
together in affects Wream wi  Mquired by the definition of “similarly sitated.”
Significantly, E t ical s% emonsirated that in same areas praitie potholes (for
example) are loca¥g close togetherNd, in other areas. they are spaced far apart. Yet, the
assertion that all praurie potholes are “similarly situated” does not account for that discrepancy,
which renders section {2)(7) legally vuinerable.

It is also wonh noting that section (2)(7) asserts that every example of the five categories of
isolated waters identified in that section have essentially the same functions regarding navigable
and interstate waters, and the territorial seas, as every other isolated water in that category. But
how can that be trus, when some of those isolated waters have been hydrologically connected to
the tributary system of the navigable waters by drainage ditches, while other isolated waters in
that same eazegory have not been so connected, and are truly “isolated?” Their functions would
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MEMORANDINM FOR DCG-CEO
SUBJECT: Legal Analysis of Drafi Final Rule on Definition of WOUS

not necessarily be the same and even it they share some of the same functions. the effecis of the
functions would be varied such that they would not be funciioning “alike.”

Functions of Wetlands/Water Bodies Indicating Significant Nexus

The draft final tule presents a limited and exclusive fist of nine (%) functions that wetlands and
other water badies perform, which can be evaluated and documented to establish a significant
nexus between that wetland or other water hody and downstream navigable or interstaie waters
1o establish CW A jurisdiction over that water body. The Corps on numeroas ocuasions has
advised EPA that the list of functions is incomplete, based on the Corps’ experience and
expertise in performing significant nexus evaluations in the nearly eight years since the release of
the Rapanos guidance. During that period the Corps has made more than 31,800 sigificant
nexis determinations by anatyzing the biological, physical, and chemical functiIw PMided by
5, e Provision
Mposed fix for

R\,

this problem is presented in the attached revisad draf

Transition to New Rule Q @
%atix

The draft final rule does not include an adequa ‘s*isia@ 3
transitioning from the existing rule to the g8 rule. The il could xv\ cuit and fravght
with problems, all of which require ¢ i {sion that has not
vet been drafted. The aveded pmvi@ f authorizations
provided under the CWA, the di] pes gf F 4t ations provided to
landowners, and various othepsy 7™ MpA ! dererminations. Without

a well-considered transip ion, im ion of Mgl will generate significant legal
problems, % Q

Essentiad Principies in the Pro ule

[ N
To understand the fundarmffntal probi W the deaft final rule, all that one needs to do is
read the Janguage of the pigga#d ml:: uy arg it to the very different language of the drafl

final rule. The conpanon reveals (O esyential principles that made the proposed rule
legally defensibip en abanlig NG
the proposed wfie refullgevedped hy the EPA and the Corps. and then reviewed and

Whscured in the drall final rule. Given the fact that
cleared by the . the Corps, DMthe Depantmen: of Justive, OMB, and other Federal
agenwies, the draft final rule’s deviation from fundamental legal and sciemtific prneiples that
were essential components of the proposed rule reveals the basic problems of the draft final rule.

The fundamental lepal and scientific principles of the proposed mle are fairly straightforward,
elegamily siraple, easily understood, based on sound scientific and Jegal principles, and thus very
tegally defensible. Those principles included the following:

The proposed rule would essert CWA jurisdiction by rule over all of the natural water bodies that

coustituts the tributary system of the navigable and interstate waters, subject to a limited nury ber
of specified exclusions from CWA jurisdiction. The proposed rule would do that by asserting

7
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SUBJECT: Legal Analysis of Draft Final Rule on Definition of WOUS

CWA jurisdiction by rule over all tributaries of the navigable and interstate waters. Those
tributaries are defined in the proposed rule as all water bodies (i.e., rivers, streams, lakes, ponds,
wetlands, ete.) that contribute a flow of water (directly or through another water body) to the
navigable or interstate waters, plus all other waters that are adjacent to those tributary water
badies, In accordapce with the Supreme Court’s legally binding, precedential decisions, the
proposed rule and its administrative record would establish the reasonable proposition that the
natural water bodies that constitute the tributary system of the navigable and interstate waters
have a significant nexus with those downstream waters because they provide the water to those
downgtream navigable and interstate waters, and because pollutants, sediments, etc., flow from
the upper parts of the tributary system down to the navigable and interstate waters,

Under the proposed rule, for truly isolated water bodigs that have no shallow subsurfaceor
confined surface connection to the tributary system of the navigable or interstate WK 088
isolated water bodies could be evaluated on a case-by-case basis in site-specific § gt
determinations made by the Corps or EPA to determine whet®gr various “ag™eMons” of those
isolated water bodies might be “similarly situated” and mi
navigable or interstate waters, or the territorial seas,

jurisdiction despite the fact that thev have no shall
connection to the navigable or interstate waters@
would

surface or ¢ d surfaccmalogic
t resulyt ific sig t nexus

A

analyses might yield for various aggregations o

challenges to those jurisdictional dete be in ent of, SaaNgld not
undermine the legal defensibility of, K@&m asa M@ g

The basic principles of the propos seri
undeniable scientific facts about 1 CO!

defensible. Unfortunately e @ nal rol
scientific principles of th% rule, §
make the draft final rule leg vuln&
ibu

Change in Definition of

eflect {ling Federal law and

ydrolgew, us are legally sound and
d u%y from the sound legat and

imporgant Wefs, and those basic changes

O

™ribotary” to exclude from that important
part of the tributary system of the navigable or

The draft final rule would ¢ the de:
definition al! lakes, pondge and wetl
{nterstate waters apd d a flow, to those waters, This change would have the
effect of exchudy WA J ’st potentially vast areas of lakes, ponds, and wetlands
that are integral of the tribu stemn of the navigable and interstate waters. Those
excluded wetlands Yakes, and ponds have been subject to CWA jurisdiction since at least 1975
and are subject to CWA jurisdiction now. Excluding those lakes, ponds, and wetlands from
CWA jurisdiction under the draft final rule is not supported by an edminisirative record or EIS to
provide the NEPA compliance for the significant adverse environmental effects that would result
from such an action. Also, no notice of such a chapge was provided in the proposed nule to
allow for public comment leaving the rule vulnerable to an APA challenge.

Altempts to remedy the problems that the new definition of tributary causes has led to the
addition of several new provisions in the draft final rule, which were not m the proposgd rule,
and which try to patch the fina! rule to recapture CWA jurisdiction over same of the lakes,

8
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punds, and wetlands that the new definition of tritutary would abandou. These patches are
difficult to understand, explain, inplement, or defend in court.

For example, the draft final rule adds new provisions to allow the agencies io assert CWA
jurisdiction on a case-by-case basis over lakes, ponds, or wetlands that contribute flow 1o
navigable o interstate waters and that are located no more than 4000 teet from a stream’s
OHWM/HTL. The same provision excludes from CWA jurisdiction altogether any lake, pond,
ar wetland that contributes a flow of water to navigable or interstate waters, bus that lies more
than 4000 feet from that same OHWMAHTL. This 4000-feet bright line rulc is not based on any
principle of science, hydrology or law. and thus is legally vuinerable. The fundamental fact that
the tibutary lakes, ponds. or wetlands inside or outside the 4000-feet boundary all contribute the
same flow of water, pollutants, sediments, @1c., to the navigable or interstate waters §ignored in
the drafl final rule. This rule is mot likely to survive judicial review in the t’edcyx 3

that are intghaoMeorrect

problems created by the new definition of tributary ¢ Wy in the eff definition of

“neighboring,” which asserts that water bodies thQ i 1300 §
¢

HTL are neighboring to that stream. Once agajg,
principle of science or law, and thus is legall le. Akdi
find that common sense dictates that a water by cated@e
away from that stream to be defined as nig ring and thuswfacent to
that the draf final rule abandons the ﬁ@?{ai 1@ga® seientific

; 1

rule that asserted CWA jurisdittifan%k over w es that
of navigable or interstate waters gmgadbstitufe prine -science-based tests based

A refated example of a serious le @ in th Q} rule is the fact that it imposes novel

limitations oa the ability of ﬁ*é and EP. 0& ce jurisdictional determinations based on

case-specific “significant fex zermirm@ v any lake, pond, or wetland that contributes a

flow of water 1 navigableNgj#ferstate r to the territorial seas. The Corps and EPA can

meke such case-speciif significan T rminations now, but not under the draft final rule.

No final rule shgul ; medgaf@ is flaw is fixed. The Corps’ proposed edit is set
finM rule.

torth in the & ised %

isolated Waters Characterized as “Similarly Situated”

Angther example of & provision of the draft final rule that makes the entire rule legally
vuinerable is the provision that characterizes literally millions of acres of truly “isolated” waters
{i.e., wetlands that have no shallow subsurface or confined surface connection with the tributary
systerns of the navigable waters or interstate waters) as “simitarly situated.” In at least three
places in the preamble, it is stated that such a determination of “similarly situated” ina final rule
would be tantamount to an inevitable future determination that all of those identified
ageregations of similarly situated isolated waters do have a significant nexus with navigable or
interstate waters, and thus will later be determined to be subject to CWA jurisdiction in future

9
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Jjunsdictional determinations. That part of the draft final rule creates legal vulnerabilities for the
entire rule.

Tt will be difficudt, if not impossibie, o persuade the federal courts that the irplicit, effective
determination that millions of acres of truly isolated waters (which have no shaltow subsurface
or confined surface connection to the tributary system of the navigable or interstate waters) do in
fact have a “significant nexus™ with navigable or interstate waters. Consequently, the draft final
rule will appear to be inconsistent with the Supreme Court’s decisions in Rapanas and SWANCC.
As a result, this assertion of CWA jurisdiction over millions of acres of isolated waters may well
be seen by the federal courts as “regulatory over-reach,” which undermines the legal and
scientific credibility of the rule.

The final rufe should address isolated water bodies just as the praoposed mle did w»hN%g w
future case-by-case determinations all findings regarding what isolated waters argf ol

situated, which waters should be aggregated in what watershedy, and whethoeThe ase-specific
aggregations of isolated waters actually have a significant ni wvith navig&le of interstate

( @Q,Q

©

> LaalGroon
gs.m %e&m -
06‘ O
Q. 0;0
&

ce: Revised Draft Final R@
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PART 328 -~ DEFINITION OF WATERS OF THE UNITED STATES
L The authority citation for part 328 continues to read as follows:

AUTHORITY: The Clean Water Act, 33 U.5,C. 1251 ef seq.

2. Section 128.3 is amended by removing the intraduciory text and revising subsections

{a} (b) and {c} to read os follows:

328.3 Definitions \*
(a) For purposes of the Clean Water Act, 33 U.S.C. 1251 ¢t seq. {mplementing Q

, the term * waters

the United States™ means: @ @
{1} All waters which are currently used, were used egffst, or v@@dtﬁe‘ .\A

use in interstate or foreign commerce, in ud@uamrs which-that ¥ subject !%\

€bb and Now of the tide, K @v Q

(2} All imterstate weters, inc]ud‘m@@wa@l\\@ ®

(3) The territorial seas; @ \ %

) All impuur;dments%: otherwigniMgtilled as wutegloMge United States under

this section; . O
{5) Al tributaries, as deﬁ&\Owaph {cX3y, ion, of walers identified in

reguiations, subject in the exclusions in paragraph (b) of (i

paragraphs (aX(1} through is sccglo
(63 Alf waters ad 2 waler idy Q graphs ()1} through (5) of this
section, i g Wetlands, pa Takgs, oxbows, impoundments, and similar walers;

{7} Alt waters it paragraphs (A} through (E} of this paragraph where they are determined,
an a case-specific basis, to have a significant nexus to a water identified in paragraphs

¢2)(1) through (3} cf this section. The waters identified in each paragraph {A} ihrough (E}
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of this paragraph are similarly situated and shall bx combined, for purpases of e
significant nexus analysis, in the watershed that dreins to the nearest water identified in

: God-inatis b ochalt

paragraphs (a)(1) through {3) of this section. Waters- sparapraph-shali-s

by bisrod-wath s orsidontifiad e
PoERgFapa-

P W i ™ 1y Iy
6306+t

ipnit 4 ~Waters identified in this paragraph shall be combined onfy
witn waters that serve similar functions when performing 2 significant nexu anajysis. \
Some waters jdentified in this paragraph are siso adiacent (and smllonal)_u §

)

paragraph {aX6), Nep-adiscent waters shall nat be determiag™mRye 3 'si s;g;_uﬁc
rexus T vith pavigable or interstate watees merely beghusWiey are aggre
adiacent waters having similar functions. NevenhclMg i walerk wil il

functions (hoth adigcent and non-adjsceng w he same point of enfly watersheds

the aggregate would have a significan ,(;»‘ aef, WM

of those waters with similar fanch @s ould be iridToRend] Comment [DRCLI: Tha Corps iprtes with £2A
) it » whTer undas Jaction (91{7) ¢ (4}(8) cannot be

T , . o 1o be jurlsdictional marety DY LI NEsTRg that |
1f watess identified in are also 2 t water unc®¥ parghraph (u)(6), ey with 3giGant watars und Kesaring thas
et adjacent whtars samehaw con'er or TRt
CWA Juriadictienn 10 Of Swet T ztlaced wirly?s; that |

they are an adjacent wale no cuse--gmeg g significant nguNgalysis is required. ookt be 5 kppropaa farrm of “booutrasprg” |

{A)} Prairie patholes. Pruiri:

usually occuming § 7y

depTessional welggds hst occur along the Atlantic coestel plain.
{C) Pocosins. Pocosins are evergreen shrub and tree dominated weilands found

predominantly along the Centra! Atlantic constal plain.

| pwisdiction, The progoted Inswrt woukd forbict et |
L\ M . ! booustrepping, but wouls still allow ail werbodies
area e llacxslly formed wetlands, e symder funetions within #n SPCE watarsted to

that iac ] 3 i H B iration.
s that lag! Mgent natural outlets located in the b
woull fortid the agg7egation of waterbodiey that
rarvm vimilar functions end sxist sids by sdeo
SPOE watroriad, marsly becausd similar
watabodies haypen to llx on are sr oF the OTher

upper Mid-wes %
(B} Caroly nd Dclvﬂ@ lina bays and Delmarva hays are {ofamme lu"dznzgffﬁczﬁv“

gunge. whicti
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{1} Western vernal pools. Westemn vernal poals are scesonnd wetlands Jocated in

parts of California and associated with topographic depression, soils with poor

drainage, mild, wet winters and hot, dry bummers, Commant [DRC2]: Previous [angseas, “found
. © o o southesstsen Oregor 1 mortbem Saa Caliigmia,”
N . has Hiown replaced with “in pwrta of Calormie Wiy
are ngh Being
nitted?

{E) Texas coassal prairie wetlands, Texas coastal peairie

wetfands that occur as a mosaic of depressions, ridges, intermound flats, and

mima mound wetlands located uiong the Texas Gulf Coast. Q\ s

slgnifigent nexus to 2 water ieified in pacagra

nx VQX 0
%5&4

15300 this seCion, - where-the
signifioant ey Rflided inparsoyeNe ougNPB i som-The

entire water is 2 water 0

{a)6), No-adacent weaters shall not be determined 1o have o “significant nexus” with
savigable or interstate witers merely because they are augregated with adjacent w
heving similar funstions. Nevertheless, I sll waters with similar functions {both adjscent
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and non-adiagent) within the same point of entry watershed in the aggreaate would have a

significant nexus with navi of inlerstate waters, then all of thuse waters with similar

functigns would be furisdictionaf e . { Commmezat IDAC]: Sama comment 53 shome on

......... bomstrepping” under sectioa fa)(7}

Watars identifred-n-tii b chall-naid hirod-awith-watersdentiBedi
o

NI AP W 3 b £ £ H -y . P
paragraph-{a)éy * P 2 ysis. ( waters

terms of paragraphs (a)1) through (B} of this sectio

(1} Waste treatment systems, including treatment

requirements of the Clesn Waler Act.,

{23 Priot converted cropland. Notwith; e determong an area’s

prior converted cropland by BQV cdereﬂ the p! s@ Clean

Water Act the final ardmg Cl Act wnsm on ghmains with
EPA

{3} The fotlowing ditches:
Wriitary or excavated in a ributary

WEuid not have the effect of draining 3

Cosmuunt {IAME}: Thiy W g ags emures that

drrches thort ark om T arted st Ot B 3T

. B . . . JurisdieTionat weters, ROCE carTtructsd, ace

adside ditches that drain a Federal, state, tribal, Bramselves wauers of the U5, Thrt woukd havo the
| wiect of making T waterbody being drared ¢

o . . % Jurtadictionsd “msjacent” waras, thecedy provd:g

county. of municipal road, and that are not a relocated reihutary or excavated in a ‘ome degrex of CWA rontrot over drainage of

vortimrdn

[¢5) ferneral and int

tributary.
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{C} Ditches that do niot flow, either directly or through another water, inte a water
identified in puragraphs (a¥ 1) through {3) of this section.

(4) The following features:
{A) Artificially irrigated sreas that would revert to dry and should application af

water to that area cease;

{B) Antificial lakes and ponds created in dry and and used primarily for uses such Q\

(C) Anificial reflecting pools or swimming pools Oy lavnd;

{D) Small omamental waters created in dry | @
(E) Water-filled depressions created in dry | dental g min 9 \A
constAuction activity, mcludmg p1 d fnrobta( fit, sand, or gr; \

hat filh with water,; Q

(F) Erosional fea!ures, in: in ulhc&. U@ @cs that

do not mect the, i mbutary and swafes, fully

constructed gra terways,

(G) Puddles.

(5) Groundwater, includig gro ter dmnw subsurface drainage systems.

{6} Stormwater u\m{fem ey, treal, or store stormwater that are
created ig di

{7 Was recychng siruc ed in dry land: detention and retention basins

built for wastewater recycling, groundwater recherge basins, and percolation ponds
built for wastewater recycling, and water distributary structures built for wastewster

recycling.
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{c) Definitions—1In this section, the following definitions apply:
{1} Adjacemt. The term adjacent meens bordering, contiguous, or neighboting a water
jdentified in paragraphs {aX 1) through (3) of this section, including waters separated by
constructed dikes or baniers, natural river berms, beach dunes and the like. For purposes
of determining adjacency, a waterbady that-treludes-ingludey, and is cunsidersd a sinple
waterbody with, alf wetlands within-orthat are borderiug, contiguous 1o, or abutting that Q\
waterbodyl -its-eedinary-high wat k-is-oonsiderad-a-5i [Ccmtﬁksﬂl;]:_;‘:;;\:q;mmwl«t-

¥ Droblen prosenied by tha ormpew tbie J8tanct
fimited to waters localed laterally ta a water identified in

Sound In 1he deak Bing! ruls submitted fo OMB. The
peoblem is that ohen it & smpartitie o meily 3o

this section. All waters that cornect segments of 2

through (%) or are located al the head of a water ide thmugt\\'

rwcire tha Caeps or E0A 1o Menthy an
OWWA vcbert o i b found heeauia of the

Macert watienc, "

. {Cﬂmm (OABIS}: inciuting this angage
| confiates geotruphe mmmdictcm with sctry-hesed
enemfions. Thece is no tciwnzifc bt 10 Supaoee
the ation Bt oty st t RONC scbvitiet
aze ary more of kess “sdmant” un othes adjscend
warm

Comment {DRCT}: Per the Carpy’
Pt A comments, this Raguege weuld captute 8t
| swatertudies thal are xeparaced weeticolly, whvch is
ted wvlh)ﬁ Tloodplain of & water identified in lwwm {5 g weTiads and oren atoes oo
).

Frark: A
{3} al wi &
phs (a)(1) thromwmis section and nat maoce than +380300 feet of

the ordinary high water mark of such water. The entire water is neighboring il a

portion is localed within 4388300 feet of the ardinary high water mark and within

the 100 year floodplain;
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(C) alf waters located within 4880300 feet of the high tide line of a water
identified in paragraphs {a){ 1} or (a)}(3) of this section, and al! waters within
4300300 feet of the ordinary high water mark of the Great Lakes. The entire water
is neighburing i€ partion is focated with 1500 feet of the high tide fine.
(3} Tridutary and sributaries. The terms tridutary and tributaries eseh-mean a water that
contributes flow, either dircctfy or through another water (including an impoundment
identified in parsgraph (a}(4} of this section), (o 3 water identified (Nparagraphs (a

through (3} of this section, and that is characterized by the ofthe phymcal
indicaturs of a bed and banks and an ordinary high . These physj
demonstrale there is valume, frequency and durati suffigient a bcd

and banks and an ordinary high water mark 5 fo qualify as a ry. A m
can be a natural, man-altered, or man- and ing s Such as
streams, canals, and ditches not nder p f ths sec er that

otherwise qualifies as 2 fer this de i not los s asa
tributary if, for eny len; are one mac@ ¢such as bridges,
culveris. pipes, or dams}), or one or sNgre Wgtura! breaks ctlands along the run

bed and banks and an ordy ¢ identified upstream of the break.

of a stream, debris piles, G@\ OF a sl N\ws underground) so long as a

this definition does not {ose its status

as @ tribui th h a water of the United States that does not meet

the definition Of ributary or through a water exeluded under parsgraph (b) of this section,
directly or through another water, to a water identified in paragraphs (a) 1) through {3} of

this section.

(@

AQ
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() Diech: The tepm ditck means a man-made channel whose physical characleristics are
ofien straightened to efficiently convey water trom 2 source 19 an outlet. Ditches are

generally constructed for the purpose of drainage, jryigation. water supply, water
management and’or distribution, A ditch may carry flows that are perennial, intermitent,

{43} Werlands. The term wetlands means those areas that are inundated or saturated by

surface or groundwater at a frequency and duration sufficient to rt, and that upn

|y adapted for tife

, marshes, bo @ilar
(e

*

nurmal circumstances o support, a prevaience of vegetati
saturated soil conditions. Wetiands generalty includ

areas,

Mer simila)

wetlands, either alone or in combinatiw 4 waters iQ
region, significantly afTects the c'@ physxcg.& | inte; ‘ly@a.cr

identified in paragrap i 7. The term W thgivegion™ means

the watershed that drains s {2){1) through (3}

han speculative or

close to{w:
downstream wat iy
riexus, the' s eiect on dovNgreag LaX 1) through (3) waters shall be assessed by
cvaluating the aquatic functions identified in paragraphs (A} through (1) of this
paragraph. A water has a significant nexus when any single function or combination of

functions performed by the water, alone or together with simifacly situated waters in the

1€ it [JAME): Yhis 420000 has baen

Breviousty and langusge praMded
Mary typay of diches are yictuded mod
in are relasred 1o w t deficition f
ary: howeer, ditches 308 not defined. A

{ common undersaodling Is rmcersary foe danty.

(84) Significant ¥exus. The term xigmﬁc&@'lumthmawatm, uding :.\

Cenmment {IAN9]: This sntence, 1o particuisc,
and in combinanion weth Ui defwwtion avearad, doss
ot wark dHectively fo07 both Farsgrephs {al Tt xnd
1838). Additiorally, the sentence contmns § paually
incomplete hought, Waters are nmearly seustacl
whan tray funcion shie and o sulicmmtly cose
15 oweh oUvar? Ocwnstroam welnra? £wch other 1o
Mt e ascrrramed the 20k nctionirg 42 3 3
Bermiscape wnwt? The bracketd ianguegs 3 otfares
0 comphets tha Lhought.

This murt ba clarified and it T3y Sugget
Clarieracn i necemary it {87!t ke 1t ciesr v
what san1s thase waters Me "6ty S -
close 10 #ach othar? Funcuaning as @ lindscaps.
unt?
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region. contributes significantly to the chemical, physical, or biological integrity of the
nearest water identified in paragraphs (a)( £) through {3) of this section, Functions

relevant to the significent nexus evaluation me-inciude, but are not limited to. the

Hollowing: . { Commen (JAMI0]: These ehamgas wers
) v o o o T T mkmlnd.ﬂdpmwddpmm;w.Edinuuun
. N N jons prenvided by Corps districty thet are
{AY  sedirment ang potlutani trapping, ymation, filtering, and wansport; :urq ty being used to demonstrate Sigrificans
support of dismative fursdictionat
tiars.

(BY  cuwtrient recycling, wopping, wapsiorm tering, and wausport;

- 4 i teonc b ion-fltetinpa:
HEREY: pp < teding-

(B(} retention and:or attenuation of fiood waters. O
(=) runoff storage:, @

{FE} contribution of flow.;

(GF)  export, trapping. and transfoen ufnrgamc matter, 1% udmb__(gpt.

Qr

bltat {su t aging,
or use 2 sery area) for species

comnmunities;

(67} Ordinary fligh Water Mark. The term ordinary high water mark means that line on
the shore estabiished by the fuctuations of water and indicated by physical charactetistics

such s a clear, natural line impressed on the bank, shelving, changes in the character of
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soil, destruction of terrestrial vegelation. the presence of litter and debris, or other
appropriate means that consider the characteristics of the surrounding areas.

(743 High Tide Line. The term high tide line means the line of intersection of the land
with the water’s surface at the maximum height reached by a rising tide, The high tide

iine may be detemined, in the absence of actual data, by a linc of of) or scum slong shore

objects, @ more or Jess continuous deposit of fine shell ar debnis on the foreshore or berm, \*
or cther su:@Q
encompa:
frequency by @ @
include storm surges in which there is a departure thymormalor ée&:ﬁ P\A
.
N

other physical markings or characteristics, vegetation lines, tidal
means that delincate the general height reached by a risiny

spring high tides and other high tides that occur with g

the tide dhue (o the piling up of watcr against by strong winds § those

accompanying a hurricane or other inm . @ Q
PN 4
S RN
N
< sz’}
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DEPARTMENT OF THE ARMY
0.5, ARMY CORPS OF ENGINEERS
441 G STREET, NW
WASHINGTON, DC 20314-1000

REPLY TO
ATTENTION OF

CECW-CO-R 24 April 2015

MEMORANDUM FOR Deputy Commanding General for Civil and Emergency Operations,
U.S. Army Corps of Engineers (ATTN: MG John W. Peabody)

THROUGH the Chief of Operations and Regulatory, U.S. Army Corps of Engineers (ATTN:
Edward E. Belk)

SUBJECT: Technical Analysis of Draft Final Rule @m&:}n of @ Wm&md

States”

i. References

a. Title 33 of the Code of Federal Regul t 328, @on of W g!le United
States (1986 Regulations).

b, 2003 Post-SWANCC Guidam:e\' 1. 68, N , p- 1995 %\CC Guidance).

c. 2008 Joint Agency Guid ean isdi Howing the U.S. Supreme
Court Decisions in Raparo, > & Cat s Cmidance),

d. Draft Final C;m%y Rule: D
Office of Management & Budgeg >

2. This memorandum and jts \
technical analysis includfs d i
which the Corps has asscMgg iﬁ'mx. Wi

regulations and curreg guidance,
the current dr: al rule
the Corps o gromliquati dn,scnbed in these representative examples.

'b‘ technical analysis of reference d. This

'esentative examples of aquatic resources aver
{CWA) jurisdiction in accordance with existing
wouid o 1onger be subject to CWA jurisdiction if

3. The examples included in Appendix A do not represent the only currently jurisdictional
aquatic resources i the Nation over which CWA jurisdiction would be lost by adoption of the
draft final rule in its present form; what is provided bere is only a representative sample based on
Approved Jurisdictional Determinations (AJDs) completed by Corps Districts and completed
permit actions based on Preliminary Jurisdictional Determinations (PJDs), also completed by
Corps Districts. It is important 1o note that the representative examples included in Appendix A
as well as additional others used for discussion purposes were devefoped in a limited amount of
time to facilitate discussion with the Environmental Protection Agency (EPA). It was unknown
to the Corps until early February that Army and EPA were contemplating a “bright-line” cut off
of CWA jurisdiction either 5,000 or 4,000 linear feet from the Ordinary High Water Mark
(OHWMYHigh Tide Line (HTL) and a robust interagency discussion of the potential effects of

Frrinted m@wﬂﬂ
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MEMORANDUM FOR DCG-CEQ
SUBJECT: Technical Analysis of Draft Final Rule on Definition of WOLS

the “hright-line” on curently jurisdictional water bodies has continued since that time.
Throughout those discussions, the Corps has provided representadve examples, including those
in Appendix A, to factually illustrate its concern.  To provide every example, both AJDs and
issued permits with no JD or based on 8 PJD, where jurisdiction currently exists but would be
extinguished if the draft final rule is adopted in its final form would take several months of
multiple staff members working full time.

4. The examples were extracted from the Corps' existing datahase, ORM2, which is based
eatirely on what landowners request from the Corps, We have not undertaken any specific
technical analysis of what aquatic resources may or may not be subject to CWA jurisdiction
independent of requests for a jurisdictional determination or & permit decision. Therefore, the
data diseussed and conclusions reached in this merorandum are based on facts; that is,\in actusl
AJDs and permit decisions, and not on assumptions about watershed areas that cou %
jurisdictiona! waters.

5. Based solely on the data entered into ORM? associagd IDs, app tely 6 7% of all
waters of the U.S. are wetlands that are adjacent tw, tly abpelg yic. réiatweiv
permanznt waters/son-relatively permanent wat
wetlands adjacent to traditionally navigable ws
Corps’ dats demonstrate that 98% of the adjacen
evaluation are jurisdictional waters under
Thus, approximately 10% of all waters
under its 1386 regulations and cirren
those 1986 regulations and curreu
jurisdictional because they are

resource {e.g., lake, pond,
aquatic resourse 1s adjac ]
6. Neither the Rapanos Guidance
by the Corps to document AJDs)

wle, any type of aquatic
jurisdictional because the

"hdicats the distance that an adjacent
wetland is located from the ficurs d icti tary’s OHWM or HT'L when evaluating
whether a significant nexus Sgisif, :md in a jurisdictional determination concemning such
waters, Rather, the Guiflbook that agg s the Rapanos Guidance indicates that
consideration wﬂ to the % ween 2 tributary and traditionally navigable water
(TNW) such i on the TN'W is not speculative or insubstantial, The
Guidebook furth states zhats it appropriate to determine significant nexus based solely
on any specifi¢ threshold of distanice (e.g. between & fributary and its adjacent wetland or
between a tributary and the TNW).

7. Thus, from the information collected and tracked within the USACE Regulatory Program
database, it is not possible 1o estimate the specific percentage of the approximately 10% of
adiacent water bodies that could be lost to CWA jurisdistion as a result of application of the
4 000 linear foot limitation if the draft final rule is finalized. A portion of the approximately

0% of all water bodies that are currently jurisdiction as adjacent, non-abutting wetlands fall
nutsxde of 4,000 linear fect of the OHWM/HTL. To verify the exact portion of the 10% of
currently jurisdictional waters that would be lost to Federal jurisdiction asa result of adoptionof

~
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MEMORANDUM FOR DCG-CEO
SUBJECT: Technical Analysis of Draft Final Rule on Definition of WOUS

the dratt final rule in its curreat form, the Corps would need to compiete a robust analysis of its
data that would vield statistically significant and reliable results. This is precisely the tvpe of
research and analysis that would be undertaken in completing an Environmental lmpact
Statemnent {E1S).

S To remove from CWA jurisdiction what is potentially as much as 10% of the currently
jurisdictiona) aquatic resources without the benefit of « detailed analysis, such as one that would
be performed «s part of an EIS, would present the potential for sxgmxcam adverse effects on the
nawral and human environment. [n its pemmit evaluations, the Corps 1s chdrged with keeping in
perspective the functions and values of any given aquatic resource, recognizing that the famctions
and values of those resources rely heavily on their geographic location in refation to {as well as
their hydrologic connection to) other waters, and to balance the need for the proposdy use with

the need for conservation of the resource. Nowhere in this process is it conside impartant
aquatic resources that are traditionally and legitimately pact ot the wibutary 5 awgablc
waters, contributing water to traditionally navigahle wager®pf the U.S ﬂthm the

jurisdiciion of the CWA,

9. Additionally. by excluding as much as 10 dt'v Juris ’@I waters CWA
jurisdiction, the draft final rule 15 crafted in at W englgp toh egulated
public to understand and for the Cotps to imp! e 1R R

€5t TRES are
outlined in Appendix B to this memomn \
10, Thave read the legal a.nalysis o fv final pared bQ\%nce of the Chief
t

Counsel and [ agree with the co 5 oft ent. B e evidence of Lhe loss of
CWA jurisdiction over curr %dxcno ic re - N8 illustrated by the
representative exampl 1 Appegiiq and sig t implementation concems
summarized in Appun% TRCOmIT Nollowigg essMial revisions to the draft final rule:

a. Aliow case- SPLLAﬁC signififgnidexus d‘k ons for hydrolegically isolated water
N pools, :md Delmarva bays, Texas coastal prairie
erermi r whether such water hodies are “similarly

ate seq Q ) and include those water body categories

badies sueh as prairie pot&‘o
wetlands. and pocosins, it
situgted”. I other words?

within section (ait ‘\)

iU

.
b. lncl echo ’a)( s waters regarding which a case-specific significant nexus
evaluation ¢ completcd o) rmine CWA jurisdiction) two additional criteria: i.¢., waters
located leLn the 100-year floodplain {regardiess of distance) and those water bodies that
contribute a flow of water o an (a)(1)-{a} 5} water.

Reduce the tinear foot distance in the definition of neighboring under parts (B) and ()
from 1,300 feet o 300 feet,

d. Make additional edits to the draft final rule to enhance clanity and simplicity as indicated
in the attached revised draft final rule previously submitted to EPA staff for their consideration.

53
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MEMORANDUM FOR DCG-CEQ
SUBJECT: Techaical Analysis of Draft Final Rule on Definition of WOUS

t1. Ifthe changes recommended above are not adopted, ‘then the draft final rule cannot be
promulgated as a final rule without an EIS to evaluate the potential significant adverse effects on
the natural and human environment that the final rule as currently written may cause.

12. The point of contact for this memorandum is Ms. Jennifer Moyer at 202-761-4398.

Vuu}gf.v/}’ nﬂf‘/

" {IFER A. MOYER
Chief, Regulatory Program

AN
G I

o &
e® O

ce: Revised Draft Final Rule

&\\
Q
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PART 328 - DEFINITION OF WATERS OF THE UNITED STATES

1. The authonty citation for part 328 continues 1o read as follows:

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 ef seq.

2, Section 328.3 is amended by removing the introductory text and revising subsections

{a). (byand {c} o read as follows:

328.3 Definitions \*
implementing Q

term “watex

{a) For purposes of the Clean Water Act, 33 U.S.C. 1251 er seq. and {
regulations, subject to the exclusions in paragraph (b) of thi
the United Stafes™ means: ®
(1) All waters which are currently used, were nse e past, or may 1b!e (% 4
use in interstate or foreign commerce, mclud waters M&hal ubject o th\
ebb and flow of the tide;

(2} Al interstate waters, includin weliav%@ Q
{3) The tervitorial seas

{45 All impoundments otb&@ as watz@z United Stawes under

this section;

(5) Alf tributaries, as dell / hph (cX3) non‘ of waters identitied in
paragraphs {aj {} Lhmug is sectiong
»

graphs {}(1} through {5) of this

{6) All waters ad; a water i
section, © , Jake® oxbows, impoundmenis, and simitar waters;
(7} All waters 1R paragraphas (A) througt: {E) of this paragmph whese they are determined,
on a case-spectlic basis, 1o have a significant nexus to a water identified in paragraphs

{a)(1] through (3) of Lhis section. The waters {dentified in each paragraph (A) through (E}
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of this paraygraph are simifarly sitvated and shal! be combined, for purposes of a
significant nexws analysis, in the watershed that draing to the nearest water identified in

Hhedin-thi frchall not

S-paregren et

paragraphs {aX 1) through (3} of this section. Wateps 1d

ba b snithawatore. idantd S ad (PR s " "

. < identi parezraph-(RX6)-ef this-section T
sigpitivent-nexus-analyeis- Waters jdentified in this paragraph shail be combined only
with waters that sevve simjlar functions wher
Some waters identificd in this paragraph are also adj

arsgreph (a)6). Non-adiacent waters shall pot be det
" with navigable or interstate waters megely
adiacent waters having staitar fuactio
functions (both adiacent and non-adjac

crtorming 3 significant nexys analysis,

acen|

If waters idontified in

they are an adjacent watej

¢ 4 coly dcia!ly formed wetlends,

(A} Prairie potholes. Prairie

3 that lac) t naturzl outlets located in the

usually occuningo
upper Mid-west .
vlina bays and Delmarva bays are

(B) Carolj and Delrde
& ssional Ot accur atong the Atiantic coastal plain.

(C) Pochsins. Pocosins are evergreen shrub and tree dominated wetlands found

predominantty along the Central Atlantic coastal plain.

&\\

! trat ¢ nriar ancee dacgon (sK2) os a8} carmict e
Tound 1o b pariadictional metely by agirEpmg thot
wikarbotty with adjpcent waters and ssmarTrg that
e BAIBCEAR waters sOmetns cOTNY of T3 AR
CWA Jurischcion 10 of Dupr Dhe solated watets; that
wouid bt 80 MRS ko of “bomatrappiry”
Jursictian, The roposed wen wouid fortid thmt
boolsteanping. but wouk 1t sow &t watersodies
with simibar functions within 3r SPOE witershed I
be aggregated snd avaluated together durg @
sgraticant naxot determinstion. This Rx b necevsary
10 Ivoid the ffsct of the Currnt e, wHeh
el forud the mpgregation of watechoders Tt
s stmfiar et aad e s by s in s
SPOE weatershed, mEvedy bcause sidar
wtrctodirs hepur 1o e on one 1 or tha other
of 3 line that demarcates &
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(D) Westemn vernal pools. Western vemal pools are seasonat wetlands located in
parts of California and associated with topographic depressian, soils with poor

drainage, mild, wet winters and hot, drybommery,
{E} Texas coastal prairie wetlands, Texas coastal prairie wetlands are freshwater

wetlands that accur as a mosaic of depressions, ridges, intermound flats, and

mima mound wetlands located along the Texas Guif Coast.

is @min 4000 feet of the

-veat floodplain, ur ifthat
caphs (2} 11 thraugh 15) of
ant nexus apalysis. Some waters

nt {and thus jurisdictionat) under paragraph

navigable or inlerstale waters merely because they are aggrepated with adiacent waters

having similar functions. Nevertheless, i{ all saters with similar functions (both adiacent

[ Commmnt (DPRCZ]: Previcus iargimge, “Anrstin
} sox/hsestmn Dregon t northern B Califorma.”
hars baen replaced with "in party of Califarnie* Wity
v varnal poois in southessTarn Oregon baieg
mew?

N
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and non-adiacent) within the same point of entry watershed ip the sggregate would have a

( Comnmant nm:ii: sa;n onTI e 2 b o1
1 bocusaopiey” ueder sestn i),

paragraph-{a)o) of thi ton-when-performing-g-wigaii bysis, If waters
identified in this paragraph are also an adjacent water under paragraph (a)(6), they are an Q\

{b} The following are not “waters of the United States” even
terms of paragraphs (a)(1) through (8} of this secti @ @
(1) Waste lreatment systems, inctuding treatment pOWEs agoon@%ﬂw u@

.

¢ GLCrTn onks an arca’s

requirements of the Clean Water Act,

(2) Prior canverted cropland. Notwith,

prior converted cropland by 3@ redem‘a%' he pul s@ tean
Water Act the final a@ud‘mg (@vm jurisd%ﬂaim with

1 2 relog . y or excavated in a tributary
Wy} have the sffect of draining g

FEPA.

{3} The following ditches:

Cowument [JAMS]: Ths tanunge ensices that
- dstetars Chat #ra construcied within of o desn
IIRT o et WalE), BT <omTucted, ke
armszhves watzrs of Y i 3 The! mould Tave the
| effect ol enating the wata Tody being deaload &
Emmu-d “adcenl waty, twroty rowding

sy degree of CWA LDl dvet chalnagm of

ceunty, Or municipat road, and that are not a relocated tributary or excavated in a
wathand).

tributary.
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{C) Ditches that do not {Tow, either directly or through another water, into a water
identified in paragraphs {a) 1) through (3) of this section.
{4) The following features:

{A) Adificially irrigated areas that would revert o dry iend should application of

water 10 that area cease;
(B3 Artificiu! lakes and ponds created in dry fand and uscd primarity for uses such Q\
as stock watering, ierigation, seitling besins, rice growing, arfgooling pnnds;

{C) Adificial reflecting pools ar swimming pools dry land;

<
fdental % .\A
construction activity, including pi| e@ﬁ for obtairing 6 or g.r \
that {Ull with water; k 9
@ that

{F) Erosional features, inodi fies, gl O ephey

do not meet the, tributar ard swales%fuﬂy
constructed g@em yays;

{G) Puddles. &

{5} Groundwater. includi te— drain suhsurta«,e drainage systems.

{D} Smatt omamental waters created in dry |

(E) Water-tilled depressions created in dry

{6} Stormwater conirg] fe: ccmlrgcl ty, treat, or store stommivatet that are

creaicd in d@ ’
() Wast recycling struc !cd in dry tand: detention and retention hasins

built for wastowater re:cychng, groundwater recharge basins, and percolation ponds
built for wastewater recycling, and water distributary structures built for wastewater

recycling.
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{¢} Definitions—In this section, the following definitions app!
1) Adiacent. The term adjacent means bordering, contiguous, o neighboring a water
identilted in paragraphs (a)1) through (5) of this section, inciuding waters separated by
constructed dikes or barviers, nalural river berms, beach dunes and the hike. For purposes
af determining adjacency, a walerbody thet-inchedes-includes, and js considered a single
,,,,, h. all wetlands wathieresthat are bordering. contiguous 1o, or abutting that Q\*

witerbody, His-ordinary-high-water s ideved-a-single- ‘ . Adjacency is i i s
; ¥ Yoe compurabie fomiance
1 founei in the grats finpi vule submiag (o DM The

iimited to waters located fateraily to a water identified in p { eobaven 13 1hat oRers it 15 irpmisie 1o Aently an
OMWIA fewr & Hves, stromm, jeke, pord, or Sralar

this section. Alf waters that copnect segments of & wy ified in para) i) o by the wedlanghs T cwrem warding
thve Corps or EPA to idmmt iy #n
through {5) or are located at the head of a water id: 2 pam@( rough 4 wehern mame cart e found becine of b4
T,

N PR
{5y of this section and are bordering, conligu@ neighboring such . are ad} x&

- { Commeant [IAMB]: inciudung thi lenguage
condlates googyephic juvudicTon with arwcy-based
wnemphon. Thare i PO soenhfic b ws 1 JUEpare
thet A0l Tt wetars st 02 s 1TTvties

7w wrvy rome o b4 "ackBCENE ERan o e swed

walers. _

{2} Neighboring. Thetg m@
'W»QHM&%@A

i
neighbering-iFa-

{ Cowmert [BRCTT: P tha Carpy’ pmor
[ commenta, tha itrgeegn would capture ai
{ wharpodies that ure S4p0 ataL verti whish i

(B) all way ted wum% oodplain of a water {dentified in i:mvw:prit(: fo.g. wettands nd apen ws
b3

1} throu¥g(5) of Wis section and not more than 139030¢ feet of

the ordMary high water mark of such water. The entire water is neighboring if a
portion is located within 4500300 fect of the ordinary high water mark and within

the 100 vear floodplain;
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{C) all waters incated within 4368300 feet of the high tide line of a water
identified i paragraphs {a) ) or {a)X3} of this section, and ell waters within
1506300 feet of the ordinary high water mark of the Great Lakes. The entire water
is neighboring ifa portion is focated with 1300 feet of the high tide line.

(3) Tributary and fributaries. The terms tributary and tributaries sach-mean u water that

contributes flow, either direcily or through another water {including an impoundment Q

indicators of a bed and banks and an ordinary high

demenstratc there is valume, (requency and duratiol
and banks snd an ordinary high water magk @1
can be g patural, man-altered, or man- Kr and {n¢
streams. canals, and ditches not exhu: nder i i @
otherwise qualifics as e ut@der this def \«s not Ios%s asa
@ are one mstructed@(sucb as bridges,
~ &)

tributary {f; for any fen

culvests, pipes, oF dams), of one or ral br wetlands along the run
of a siream, debris piles, erQ, ara stm@ws underground) so fong as &
bed and banks and an ordiﬁ)gh walgr q identified upstream of the break.
A water that gthe; alifies as # m this definition does not lose its status
as a tribu j tgbules Rz a water of the United States that docs nat mect
the definition of tributary or through a weler excluded under paragraph (b} of Lhis section,

direcily or through another water, to a water identitied in paragraphs {aX 1} through (3} of

this section.
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{4) Dirch: The term difch means 2 mag-made channe! whose physical ch eristic

oftep straightened to efficiently eonvey water from a soureg 1o en vutlet. Ditches are
generally consiructed for the purpose of drainage irmigatiog, water supply. waler
management andéar distribution. A ditch mav cagy flows that are perennial. inteonitient,

(453 Werlands. The term wetlands means those arens that are inundated or saturated by

[IAMR]: Thas satition M bawen

4 pravily s anquage provided

[y, Many types of diig are exchuced 40
tud 2+ refarred to in the definition of

, MOWEvay, Srches are notdeflined A

<L)
T

N R . - secersary
surfzce or groundwater at a frequency and duration sufficient to supRort. and that U,O Tioh whdatnanding ls necorary foc .
ife

normal cireumstances do support, a prevalence of vegetat ty Bdapted for lif

saturated soi conditions. Wetlands generally includg . marshes, bo ilar

areas.

(54) Significant Nexus. The term significgn :ans (hat a water, udmg

wetlands. either alone ot in combinati her s;mxl d wams

region. significantly aflects *he @ ! inte; xt)

n The te h regxon"munns

identified in paragraphs

the watershed that drains fo g nearest hs (a) 1) through (3)

¢ {10Mg 1, i( mushbe@.h n speculative or
ted when \

ion alike and are sufficiently

ol this section. For an effect Lo be si

insubstantial, Waters are g

nction together in affecting

umoscw‘% v ater has
ok

aX 1) through (3} walers shall be assessed by

clese 1o
downstream watel
nexus, thi
evatuating the Jquatic functions identified in parugraphs {A) through (1)) of this

paragraph. A water hes a significant nexus when any single function or combination of

functions performed by the water, alone ot together with similarly situated waters in the

\\Q)

| Carmmenet [RAMB]: Tius sentence. in pacticulsr,

a1 1n combinaion wt D S4B o overal. dors
ot work effecuvery ka both pegraens {27] acd

1 fa3(8}. Adkwonally, (o sanfence commin; & partiady
} incompite thought. Wetars are wrmksdy sitaabest

| wehvars thaey funcrion skl ars eTe sffickenty cose

{ 10 emch ottver? Dowmstreem wactnv? Esch thwr 20
o et macarcvond Chuey 852 WnCTQIENG #44 singie
Tandsca LATT? Th bxachetad Merguage o offesd
@ complete the thaught.

s Mt be clarifie #ndd i My gt
cienficition 1 necessary i (al{ 7} 10 make [t clemr i
whet sesse those waters 170 "nmilarty skumed” -
clote 15 vach othar? Funchioriog £3 & isnchaape
e O

]
!
i
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region, contributes significantly to the chemical, physical, or biological integrity ot the
nearest water ientified in parsgraphs (a)( 1) through (3} of this section. Functions

refevant 10 the significant rexus evaluation aee-include. but are not timited 1o, the

-1 Comroemt {IAM10]: Thars changns were
Pscussed wid peonded pratuaty Lt capture
fungitons proviried by Corss dyiicu thet aze

R ily being urad to zemonsate sigmficant
soppon of gMiimstive jursdictonst

Fottowing: ... I—— ‘

tA}  sediment and podjotat trepping, transfonns

1, filtering, ond wanspory;

(R}

{PC)  retention und/or attenuation of flood waters
{ED)  runoff storages: Q @
{FE}  contribution of flow;; @ Q \A

il

(GF)  expon, trappmy. and trans

of orgavuc matter. uwm;_g
uﬂw‘ewﬁw&ks& - \ @
>

(G)  provisig yPe depen abitat {s
feeding, ngsugl, breedin,

focated in, pr depend@

H nﬁhilgno
(1) hubi 2 "

2

JUllg, or use cy area) for species

water 1&@ aragraphs {aX { ) through

[d plant communities;

(67) Ordinary High Waier Mark The tenm ordinary high water mark means that line on
the shore established by the fluctuations of water and indicated by physical eharacteristics

such as a clear. natural line impressed on the bank, shelving, changes in the character of
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soil. destruction of terrestrial vegetation, the presence of fitter and debris, or other
apprapriate means thai consider the characteristics of the surtounding areas.

{23) High Tide Line. The tenm high tide line meuns the line of intersection of the land
with the water’s surface at the maximum height reached hy arising tide. The high tide
line may be determiced, in the absence of actual dats_ by a fine of ail or scum along shore
ohjects, a more or less continuous depesit of fine shelt or debris on the foreshore or benn,

, or ather smu@
55

tine encompas:

frequency bu @
include storm surges in which there is a departure fi omal@ ch o A
the tide due to the piling up of water ag: hy stmng ds such as those
accompanying a hurricane or other im%x Q
Q '*’\\ 7
%) N

nther physical markings or characteristics, vegetation Jines, tidal
means that delineate the general height reached by a risin,

spring high tides and other high tides that occur wikhy
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EXAMPLE #1 “k ( lﬁ

Adiacent Wetlands to Ohio River, Indiana
37.868332°N, -B7.633698"W
See map entitled, “Adjacent Wetlands to Ohio River, indiana.”
Wetlands currently jurisdictional as adjacent to the Ohio River, a TNW.

Subject wetfand is approximately 3 acres in size.

Note that there are other wetlands present beyond the subject wetland. In addition therdyare other
wetlands present that do not appear on the NW1 map fayer; this often occurs with Cy ughs such

as the subject wetlands.
Multiple GP authorizations were provided for these act:@ese weﬂa@ 2011-696).

i
These wetlands are currently 10,000° from the Ohij OHWM, The to the Om\/er as can
be seen in the aerial map; they do not drain to bse i orther‘{i he map.
They are aiso beyand 4,000 from the ditch.

Under the draft final rule, these weﬂan@nm be c@ered ad)acer@
from the OHWM of the Ohio River.
xccn ra case«speqﬁc stgnificant
the OH he Ohio River.

nexus determination as%
Therefore, under the drafudisli rule th rently juns@wai wetlands would be non-jurisdictional.

by systems, such as the Ohio River, Mississippi
%ﬂ very wide floodplains, and the adjacent

y are beyond 1,500

Under the draft fina! rule, thas;

This scepario often occurs in the
River, Missouri River, etc.

wetlands are often locate: natural at form in the floodplain which can be far beyond

4,000 from the OHWhﬂme ma; ich the wetlands are adjacent.

Overall, ~3.4 are eem to TNWs {based on ORM dma%both abutting and non-
abutting. SuctiNljacent we(!an ently jurisdictional are at risk of being non-, -jurisdictional under the

draft final rule.

This ID example was not coordinated with EPA.
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EXAMPLE #2 q(l

Adjacent Wetlands to Simitk Bay, WA
48.417797°N, -122.530224°W
See map entitled, “Adjacent Wetlands to $imilk Bay, WA.”
Wetlands currently jurisdictional as adjacent to the Similk Bay, a TNW.
Subject wetlands are approximately 4 acres in size.
GF autharization was provided for activities in these wetlands {(NWS-2007-116}.
©

These wetlands are approximately 5,000 from the HTL of Similk Bav Q

Under the draft final rule, these wetlands would not be congid®ed adyacent beyond 1,500
from the HTL of the Similk Bay.

Under the draft finai rule, these wetlands would nsxdered Se- soec‘f ificant
nexus determination as they are beyond 4,000 of: Bay. .
% hon-jurisdictional.

Therefore, under the draft final rule these t!v 1unsdrcu tands wi

ery wide floodplains, and

This scenario often occurs in the £oas;
rom the HTL of the coastal

Overall, ~3 4% of water%
—
abutting. Such adjacent w8ani

draft final rule.

Woaa data), both abutting and non-
risk of being non-jurisdictional under the

This JD exarple was nat coordinated with EPA.



46




47

EXAMPLE #3 C})"\ :
Adiacent Wetlands to Hickory Creek, TN ) M
35.549058"N, -85.875673*'W

See map entitled, “Adjacent Wetlands to Hickory Creek, TN.”

Wetlands currently jurisdictional as adjacent to Hickory Craek, a perennial refatively permanent water,
with the characteristics to meet the definition of tributary under the draft final rule; itis a TNW

downstream.
Subject wetland is approximately 34 acres in size. !
1D action only; currently in pre-application stage (LRN-2013-504). Q\

These wetlands are approximately 5,700 fram the OHWM ory Creek.

Under the draft final rule, these wetlands would noue g nsn ered adj@as they ar ond 1,500"
fromn the OHWM of Hickary Creek.

Under the draft final rule, these wetlands wi no consi d der a & #fic significant
nexus determination as they are beyon om the M of Htckcmé

Therefore, under the draft final rule d! urrent@nonal we s Would be non-jurisdictional,
These adjacent wetiands are tough note e veral other wetlands beyond
4,00C" depicted on the ¢ wetls ich the 1D asiifhn was completed.

This JO example was not roordinated with EPA.
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EXAMPLE 84

Wetlands Associated with Sinkhofes in Clarksville, TN

36.574052°N, -87.246477°W
Ve Wb

See map entitted, “Clarksville, TN.”

Wetlands currently jurisdictional as adjacant to the Red River, 2 TNW. in addition, the open water pond
is a tributary to the Red Rivar.

Subject wetlands are approximately 300 acres in size. Open water pond is approximately 100 acres in
p—

size, ﬂ‘
Wetlands and open water ponds drain into sinkholes which carry the flow of wate raling directly

to the Red River; flow is documented.

SP authorization was provided for activities in these | RN-2013-4047]
These wetlands are approximately 10,000-15,0% e OH ed River, e
»* -, s
Under the draft fina! rule, these wetiands woyld ncWbe consi d PHjacents Qre beyond 1,500
from the OHWM of the Red River. é @ %\

@

Under the draft final rule, these wedl ould nmmd red und@sseﬁpeciﬂc significant
s

nexys determination as they are 4,00 \ ed River.

Therefare, under the dr@e these
Currently the apen water pond is congh

not be considered a tributary ur

jurisdiction, tiands would be non-jurisdictional.

tribut he Red River; the apen water pond would
aft fing? ponds cannot be tributaries since it wouldn’t

have hoth bed/bank and O open w; would aiso not be considered adjacent due t¢
tha distance limitations disqussegabove. | 2, the open water pond would be non-jurisdictionat
under the draft fina} ru( 0\

3
These sinkhol ye pregent t\xhout TN and generally have associated wetlands and ponds

that are curreN jurisdictional a ¢ been found to have a significant nexus but would be non-
jurisdictional und@ the draft final rule due to distance limitations and lack of the option 1o use shallow

subsurface ow connections for case-specific significant nexus determinations.
e st ——

This JD example was not coordinatad with EPA,
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EXAMPLE #5 Lfyy

Adiacent Wetlands jn Grassy Cove, TN

35.831103°N, -84.916600°W
See map entitled, “Grassy Cove, TN.”

all wetlands in the watershed are currently jurisdictionat as adjacent to the Sequatchie River, a
perennial relatively permanent water which meets the characteristics of a tributary under the draft firat
rule; it is 3 TNW downstream.

Subject wetlands are approximately 45 acres in size.
\ d drain

Wetlands, an open water pond, and a creek {Grassy Cove Creek} within Grassy Co
into a sinkhole {Mill Cave) which carries the flow of water ygd®&sground dire Sequat( hie River;

flow is docurnented.

D action anly; currently in pre-application stage Qrahon activii er LR 9‘
m

These wetlands are approximately 36,000 fro atchne

Under the draft final rule, these wet{an@not hec ered adyace y are beyoad 1,500°
from the OHWM of the Sequatchie %

Under the draft final rule, thpsi »@ds wox‘t&&cons:%@r a case-specific significant

yond 4, the OH he Sequatchie River.

datg the Sequatchie River; the open water pand

nexus determination as%
Therefore, under the dra trule th rent!y;um@wa! wetlands would be non-jurisdictional.
gere

Currently the open water pond

would not be con5|dered nder th al rule, as pands cannot be tributaries since it
wouldn’t have both bed/b OHWM n water pond would also not he considered adjacent
due to the distance limiffations discu 3 Therefare, the open water pond would be non-
jurisdictional unger, ft fmal 7

Currently the sy Cove Creek sidered a tributary to the Sequatchie River; however, the creek
would not be considered a tributary under the draft final rule because it does not contribute flow
directly or indirectly to the downstream tributary system. The Grassy Cove Creek flows north and does
not have a “break” in the stream but rather ends at Milt Cave which transports the water via subsurface
flow to south to the Sequatchie River. Therefore, the Craek would not be considered a tributary under

the draft final rule and would be non-jurisdictional.

These sinkhole systems are present throughout TN and generally have associated wetlands and ponds
that are currently jurisdictional and have been found to have a significant nexus but woulid be non-
jurisdictionat under the draft final rute due to distance limitations and tack of the option to use shallow

subsurface flow connections for case-specific significant nexus determinations.

This JD example was not coordinated with EPA.
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EXAMPLE #6 .
POA JD Appeals ﬁ”’

64.767167°N, -147.362109"W
See map entitled, “Recent JD Appeals Vicinity Map,”

Wetlands currently jurisdictionat as adjacent to Channels B {Tin Cup and Gower} and C {HC Contractors
and Universal Weiding); perennial relatively permanent waters {ditches that are considered a tributary
under current guidance and would also not be excluded under the draft final rule), with the

characteristics to meet the definition of tributary under the draft final rule.
Subject wetlands total over 500 acres in size. \A
Associated with SP actions for the projects {e.g., POA-2010, - multipte JO; ans.

These wetiands are approximately 7,000'-12,000' frg, WM of C els Band C.

Under the draft final rule, these wetlands wou!@ ns;%@e the&@ond 1,500°

from the OHWM of Channels B and C.

Under the draft final rule, these wetfan not be ¢ ered under ecmc significant
nexus determination as they are bey from M of Chy; and C.
Therefore, under the draft fina :EQse CUrNg &d«?tl s would be non-jurisdictional,

separa uests and as. ed permit actions; all three IDs

orthwe cording to the court decision the Corps
he wetlgn part of the same wetland complexand
at the wetlands were jurisdictional via shaliow
AL

were independently adjacent to the Chanaels

These wetlands were p
were appealed and reiate fawsui
was not successful in demenstratin
adjacent to a tributary; we inste;
subsurface flow connectio

despite wetlands and roads

H the draft final ul
specific signif
determined to htNg a S\gmﬁcam n

5 under current guidance.

We have many other examples to provide in Alaska demonstrating that the 4,000’ distance wouid resuit
in the loss of currently jurisdictional wetlands connected via shallow subsurface flow, as well as
wetfands connected via confined surface flow. With Alaska alone having more wetlands than the entire
contiguous lower 48 states, this could resultina sigWs,

This I} example was not coordinated with EPA.
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Adfacent Wetlands Compensatory Mitigation Bank Near Kiondike Cemetery, Strathcona, MN

EXAMPLE #7

48.588557°N, -96.068048"W

See maps entitled, “Klondike Cemetery, MN HUC 12 v1,” "Klondike Cemetery, MN HUC 12v2,” and
related maps entitled, “MN Adjacent Wetlands” and “Adjacent Wetlands to South Branch of Two
Rivers.”

Wetlands currently jurisdictional a5 adjacent to intermittent relatively permanent roadside ditches ‘/
which contribute flow to the South Branch of Two Rivers, a perennial relatively permanent water, with
the characteristics to meet the definition of tributary under the draft finai rule. %

Subject wetlands are approximately 500 acres in size. Q

These adjacent wetlands are part of an approved wetla efatory mmga ank (MVP-2008-
1048).

These wetlands are directly abutting intermitfen ditches appro 5,700" from

the OHWM of tne South Branch of Two River:

A}
Under the draft final rule, the intermitt
drain a municipal road and they are

Under the draft final rule, thes
from the GHWM of the §

Under the draft final rule, these wetla
nexus determination as they are b

Therefore, under the draft figal r

If the draft final rute pm%d for :he.
significant nexu t@a ion coutd\

This may have sels implicatioMc efficaty and validity of the existing compensatory mitigation
bank. it is unclear what the loss of jurisdiction over these compensatory mitigation bank wetlands
means for existing authorized credits used to offset hermanent impact lusses to wetlands for authorized
projects. itis also unclear what the loss of jurisdiction over these compansatory mitigation bank
wetlands means for future credit sales at the bank, This woutd require a reconsideration and potential

modification of the compensatory mitigation banking instrument.

ed surface flow connections then a case-specific
ied to determine jurisdiction.

In reviewing the initial map provided by EPA it was clear that they had not removed the 4,600" buffer
around the excluded ditches under the draft final rule. Once that was communicated to EPA they
which shows that the entire HUC 12 does not include any jurisdictionai waters or

corrected the map,
issue that was pointed cut to EPA, but which was not addressed, was that the

4.000" buffers. Another
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Klondike Cemetery, MN HUC 12 vi
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From: Jensen, Stacey M HQ02
To: “Stokely, Feter’; Kaisor, Russell
<o Mover, Jennifer AHOOR
Subrject: RE: Klandike Cemetery HUC 12 (UNQLASSIFIED)
Date: Wednesday, Aprf 15, 2015 2:16:00 PM
Attachments: Klondike Cometery, MY HUC 12,000

14N; 48,5988557, -96.068048 HUC 12.ipg

Classification: UNCLASSIFIED

Caveats: NONE

Pete,

The ditches are intermittent: roadside ditches maintained by the municipalities, and as s hould

nat be includad in the mapping of the 4,000" buffer for (a)(8) waters since they wollld «

under the draft final rule languate as they would not be considefed tributaries. The ™§ bBtary to
G5 ps away from

which this wetland drains is the South Branch of Two Rivers, Wi is approximaifly
the wetfand vig intermittent roadside ditches. 1 also wart o 1
throughout MN where there are many roadside ditch ne

Another question I had about this one, and all of v r maps, is a uc boum@l am
N

assuming by drawing that boundary you are eq C-12 1@ th undary?
ble, gsp the f;

example in particuiar illustrates why that is not a phy areas,
fike MN, and in the Arid West. To where is the HU dralningN TheJFPOE m o the nearest
ter to which

(@)1)-(a)(3) water, which is not present in p. In fact, the ()L
the wetlznds on the map drain appears 1! Bronson, ding to the fines, which is 25

miles tc the west from the site, makin: £ much n what ed in the HUC-12.
T've attached some maps depicting and th to the wder, Let me know if you
want to discuss, Thank you! -

n‘n&

Best wishes, \\ %

Stacey % &

HQUSACE Regulatory Progran Manaw@ OQ
*

441 G Sireet NW \

washington, DC 20314-1000

Phone {202) 761-5856 OO
*

----- Original Message-
From: Stokely, Pet:
Sent: Wed '
To: Kaiser,

Ccz Jensen, S M HQO2

Subject: {EXTERNAL] Klondike Cemetery HUC 12

Attached is another map, this one is a ditched area in MN with relatively spare NHD mapped drainage,
most of the mapped drainage appear to be roadside ditches (did not by to figure out their ﬂovy or
whether they may have bee tribs), also there may be aciditional unmapped ditches near the site.

i

Peter Stokely
EPA Offica of Gvil Enforcement

1200 Pennsylvania Ave, NW
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From: Stokely, Peter

Yor

Ge: Hadser Rusall

Subject: [EXTERMAL] RE: Last One (UNCLASSTFIED)
Gate: Thursday, Apdl 16, 2035 9:55:55 AM

Stacey, for the purpases of this exerdse I selected HUC 12's because they are manageable data sets
and Hustrate the concepts of adjacency that weuld apply to the site whether I used HUC 12 or
SPOF's. Idid not ook for SPOE's to TNW (1 wouldn't know what is the TNW is many cases anyway)
because that concept is for 3 SN analysis and the data sets would have been too big and there would
have been too much editing to do. And as | said the smalier HUC 12 Hlustrate the adjacency concepts.

1 noticed that the HUC 12 for the MN site (Klondike Cemetery) was odd, in some cases the ditch and
the HUC boundary paralieled, so 1 agree in some areas of the country the SPOE will be difhculto

delineate accurately, As for the roadside ditches at Klondike Cemetery, I kabeled them, nd
Corps staf? can telf folks that the buffer doesn't apply, 1 guess I didnt know which way WS

on that ane anyway, but I will resend with the buffers removed.

Give the time constraints, I had to hum these around very Qi N given th @ datd
fimitations we have discussed, the maps should be prese veats,

Poter Stokely Q Q @
EPA Office of Civil Enforoement ‘ 0 . \A .

1200 Pennsylvania Ave, NW
Washington, DC 20466

Room 4110
Wiliam JeFerson Cinton Federst Bullding A 5csut.’® Q

Mall Code 2243A

202-564-1841 \

CONFIDENTIAL: This trangpy § ive, nt, attorney work product or
otherwise privileged ma : A without riate review. If this message

was sent o you in o

computer including all media storage
devices and hard copy ou I@

~=-Original Message----- O
From; Ienser, Stacey M H o

Sent: Thursday, Aprit 16,
To: Stokely, Peter; Kaiser,

Subjert: RE: Last One (PG . g
Qassification: C@: D \
Caveats: NOI V

Pete,

i

Did you get iy reply emai yesterday regarding the MN Klondike site? 1 got & bounce back email 50 i'm
checking to make sure. It is attached here again via PDF. Thanks!

Best wishes,
Stacey

HQUSACE Regulatory Program Manager
441 G Sheet NW

Washington, DC 20314-100G

Phone (202) 761-5856
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County Ditch No.3-Leaf River, MN HUC 12
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EXAMPLE #8
Adiacent Wetlands Compensatory Mitigation Bank in Lower Tarmac, MN
48,243669°N, -84.52144°W
See map entitled, “Lower Tarmac, M~ HUC 12” and “Lower Tarmac, MN HUC 12 NW} Map.”

Wetlands currently jurisdictional as adjacent to ephemeral non-relatively permanent roadside ditches
which contribute flow to the Upper Red Lake, a TNW.

Subject wetlands are approximately 150 acres in size.

These adjacent wetands are part of an approved wetland compensatory mitigation \
07 from

These wetlands are directly abutting ephemerat roadside ditcies and are approxi

the OHWM of the Upper Red Lake. ———

Under the draft final rule, the ephemeral roadside d d be exc d under (b } as they
drain a municipal road and they are not refocat; nes or exc a tribut;

Under the draft finaf rufe, these wetlands would Consit em 3 Booyond 1,500°
from the OHWM of the Upper Red Lake, ! ition, these wex s are to gnru!turaI field
which would preciude them from bein d ad;ac en 404% cnwt{es oceur inthem
Under the draft final rule, these ou!d @vssdered case-specific significant
nexus determination as they a ad 4, DDD e OH pper Red Lake.

if the draft final rule pm%)r the use flow copnections to be used in a case-
specific significant nexus d inati e found to be jurisdictional.

irtional wetlands would be non-jurisdictionat,
validity of the existing compensatory mitigation

bank.
in reviewing the, &wdad bv! vided 2 versian of the map with two different buffers;
one buffer ar he rna ms and ane buffer around both the streams and ditches. itean

be seen that if {Myditches are excl d, which they would be under the draft final rule, then the subject
wetlands lie outside the 4,000 distance, as does much of the HUC 12. The extensive area of wetfands in
the area can be seen in the NWi map layer, of which many of them would be beyond 4,000, There are
atsa errors in the EPA map with small relict segments of what the NHD layer had determined to be
straams but are now part of the ditch network, The 4,000" buffer around those small sections should be

removed.
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Lower Tarmac, MN HUC 12
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Lower Tarmac, MN HUC 12 nwt Map
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EXAMPLE #9
Adjacent Wetlands, Wing River, MN
46.4231821°N, -95.0656993°W
See rmap entitied, "County Ditch No. 3-Leaf River, MN HUC 12,

Wetlands currently jurisdictional as adjacent to Wing River; perennial refatively permanent waters, with
the characteristics to meet the definition of tributary under the draft final rule. Tributary to Leaf River.

Subject wetiands are approximalely 16 acres in size. Note that there are several other wetlands of equal

or greatersize beyond the subject wetlands in the area. !

Assotiated with RGP action {MVP-2013-1426 and MVP-2013-997}. Q\

These wetlands are approximately 5,000 from the OHW g River, O

Under the draft final rule, these wetlands would no ns¥arad adj as they arg, yond 1,500
from the OHWM of Wing River. %

Under the draft final rule, these wetlands would e cons@nder EX ) K!IC significant
nexus determination as they are bevon r0m the QRWM 0 Weng

Therefore, under the draft finai rule %ﬁurren& ional wetl o 'ou!d be non-jurisdictional.
Note that the wetlands pres are beyon ect ould also be non-jurisdictional,
The acreage totals app % S acres,

in reviewing the maps provitied by £ N wdent t es need to occurin order to make the
map an accurate depiction of p i he draft final rule. EPA has notdrawn the

single point of entry water ary but en to simpiify the data by only depicting the HUC
12. The map NHD laver alfp incBdes relict of streams which should be removed with no
4,000 buffer around them ddmm RA Jgted that they only “cleaned” or edited the NHD layer

e site la@' awPosed to throughout the HUC 12, which gives a false
sense of impi almosgthe eNgire HUC 12 would be included within the 4,000 buffer,
However, muctiRgf the huffers in nedned portion of the HUC 12 are surrounding non-jurisdictional
ditch features under the draft finai rule. Therefore, a much larger portion of the HUC 12 would not be
included in the 4,000" huffer if correctly and accurately drawn.

data around the D



67

County Ditch No.3-Leaf River, MN HUC 12
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EXAMPLE #10

28.018817°N, -82.053704"W
See map entitled, "English Creek, FL HUC 12.”

Headwater wetlands currently jurisdictional as adjacent to English Creek; perennial retatively permanent
water, with the characteristics to meet the definition of tributary under the draft final rule.

Subject wettands total approximately 50 acres in size.
Assaciated with an NWP action {SAJ-2011-621).

These wetlands range from approximately 4,500™-10,000° frongthe CHWM of Ceck.
are beyond 1,500°

Under the draft final rule, these wetlands would not be eMd adjacent
fram the OHWM of English Creek. @

/ Under the draft final rufe, these wetlands woul nisiders a casm@ ;gniﬁcant

nexus determination as they are beyond 4,000’ froWfthe OH of Pglish G

Therefore, under the draft final rule th @\ﬂy juris@\a! wetlan @be non-jurisdictional.

Note that the wetfands present ¢ ycnd%" t wetlan d atso be non-jurisdictional,

The additional acreage mtaﬂs@ acres. °\

in reviewing the maps p% by EPA, it4§ eWglent that ral changes need to occur in order to
accurately depict the jurisdi®tional st e wetlaggdNEPR concludes that the focation of the 10 site

is the “oniy part of the watershed ) 4,000 foot buffer.” However, EPA then
admits that they did not "¢} editthe a layer anywhere else in the HUC 12. Muchof
the area where the 4,000° @e?are draw map surround roadside ditches which would be
excluded under the dragfinal

e. MQX eastern partion of the HUC 12 should nat have the
tofhe HUC 12 for simplification purpases as the “watershed”

bufter shading. In am , EPA age%'
as opposed IQ point % atershed that is used in the draft final rule.
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English Creek, FL HUU 12
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From: Sfokele, Prigr

To: Kaisgr, Russell

Cet Jensen. Sacey M HOOZ

Subject; {EXTEANAL] English Creek L
Datw: HMonday, Aprd 13, 2015 4:53:43 PM

Attached is @ WOUS analysls of English Creek HUC 12 in FL. A couple of things to note, first there was
only partial GIS floodplain mapping avallable from FEMA, Secondly, as with most of these analysis, the
NHD data needs to examined closely and cleaned up so that only jurisdictional tributaries and ditches
remain {a laboricus and imprecise process). I did some cleaning of the NHD data near the ID site, but
nowhere else. I deleted unconnected drainages and smail ditches near the site to be conservative.
Interestingly, the resulting map matches what was reported by the Comps in that the JD site is further
than 4000 feet from an OHWM. it fs also interesting to note the JO site is the only part of the
watershed where there is gap in the 4000 foot buffer (but I didn’t clean up the NHD data a&{e

else). Q\

I should be able to complete a couple more tomorrow (this of me about 8
received the coordinates)

Q )

EPA Office of Civil Enfarcement @
1200 Pennsylvania Ave, NW Q\' @@

Washingten, DC 20460

Rocr 4110
William Jeffersan Clintoo i Bufid! h{WIC So
Mait Code 22434 \p

202-564-1891

hberat ve, attorney-chent, attorney work product o
e under FOIA without apprupnate review, If this message
to delete it from yaur computer including aff media storage
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EXAMPLE #11

Adjacent Wetlands, Rowell Creek, FL
30.26194°N, -81.87274°W
See map entitfed, "Yelow Creek, FLHUC 127

Wetlands currently jurisdictional as adjacent to Rowell Creek; perennial relatively permanent water,
with the characteristics to meet the definition of tributary under the draft final rule. Rowell Creek is a

tributary to Yellow Creek.

Subject wetlands are approximately 150 acres in size. Note that there are scveral other wgtiands of
equal or greater size beyond the subject wetlands in the area.

Associated with an NWP action (SAJ-2014-2054), OQ

These wetlands are approximately 5,000 from the OH el Creek.

These wetlands currently have a canfined surfac ction to Ro @( viag an @m non-
refatively permanent water non-jurisdictional d Q &

Under the draft final rule, these wettanK\@nat be congides d)acen%\ re beyond 1,500

from the OHWM of Rowelt Creek Z

Under the draft final rule, these cuid sxdemd case-specific significant
nexys determination as thev d 4, DOO it Creak,
Therefore, under the dr ruie theseNyr t!v jur ‘S@m wetlands would be non-jurisdictional.

Note that the wetlands present thavv@ond tl @, Cwetlands would aiso be non- -jurisdictional,
The additional acreage total Cres

If the draft final rule pruv:d@he use g@d surface flow connections to be used ina casej

specific sighificant neer‘termma.t tlands may be found to be jurisdictional.

In reviewing f wides Emt is evident that changes need to occur in order 1o make the
map an accuratagepiction of M}urisdiction under the draft final rule, EPA has not drawn the
single point of entry watershed boundary but has chosen to simplify the data by only depicting the HUC
12. The map NHD layer also includes relict segments aof streams which should be removed with no
4,000’ buffer around them. In addition, EPA only “cleaned” or edited the NHD layer data around the JD
example site focation as opposed to throughout the HUC 12, which gives 2 faise sense of impression that
aimast the entire HUC 12 would be included within the 4,000" buffer. However, there are buffersin the
unedited portion of the HUC 12 that are surrounding non-jurisdictional ditch features under the draft
fina! rule. Therefore, a larger portion of the HUC 12 weuld not be included in the 4,000° buffer if

correctly and accurately drawn.
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Yellow Creek, FL HUC 12
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Yellow Creek, FL HUC 12 ~w1 Map
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From: Stokely. Reter

To: Kaiser, Bugsel

Lot Jensen. ase MU0

Subject: {EXTERNAL] Riwelt-Yeliow Creek
Date: Tueday, April 14, 2015 11:06:04 AM

Here is another one, (Russ let me know if you need any more of these), Based on the description
regarding Non-RPW ditches 1 cnly buffered NHD “streams” for this one, but inciuded the ditthes on the
map sa you can see them. Ididnt bother with the 1500 limit from the OHWM in the floodplain because
it didnt seem refevant to adjacency in this case. I have also Included a close up of the site with NWIT

wetlands tb give a sense how the ditches, the wetlands and the 3D site connect

EPA Office of Civil Enforcement Q\

1200 Pernsylvania Ave, NW

Washington, DC 20460
Room 4110 Q %

Peter Stokely

William Jefferson Clinton Federal Building Sout uth) .

R\
Mail Code 22434 \\'\

@ o O

CONFIDENTIAL: This may congfnt ative, attor] fent, attorney work product or
otherwise privileged Do not rele dEr FOIA wgbout appropriate review. IF this message
was sent to you in error e Instri elate it ﬁ-@r computer incfuding all media storage
devices and hard copy autpits.
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EXAMPLE #12

Adiacent Wetlands, 8ig Creek, OH

41.271053°N, -83.949624°W

See map entitled, “Big Creek, OH HUC 12,7 Also, see historic maps of the area depicting the existing
ditch network dating back to 1909,

Wetlands currently jurisdictional as adjacent to Big Creek; perennial relatively permanent water, with
the characteristics to meet the definition of tributary under the draft final rule.

Subject wetlands are approximately 2.5 acres in size.

Asspciated with an NWP action {LRB-2007-658),

%

These wetlands are approximately 30,000° from the OHW

These wetlands currently have a confined surface co Big Creejaga an ephemeral non-

fich, ®
MR Y
considgged Miacent Qs% Weyvond 1,500°

relatively permanent water non-jurisdictional r

Under the draft final rule, these wetlands wauld 5

from the OHWM of Big Creek, @
Under the draft final rule, these wet!a% id not by wfcredl un -specific significant
nexus determination as they are duriig WM of k.

.

lands wauld be non-jurisdictional.

\,urssdimio@

Therefore, under the dra%@ these cu

If the draft finat rufe provi or the

specific significant nexus determinat

Note that these porkets of
in the agricultural areas.

nexus determination, erf of these w&\
N >
in reviewing t ¥ Qvidéd@t is evident that changes reed to ptour in order to make the

map an accurat¥gepiction of poteNg#l jurisdiction under the draft final rule. EPA has not drawn the
single point of entry watershed bourndary but has chosen to simplify the data by only depicting the HUC
12, Inaddition, EPA did not "clean” or edit the NHD layer data throughout the HUC 12, which gives a
false sense of impression that the entire HUC 12 would be included within the 4,000" buffer. However,
much of the buffers in the unedited portion of the HUC 12 are surrounding non-jurisdictional ditch
features under the draft final rule. Therefore, the bottom 2/3 of the HUC 12 would not be included in
the 4,000’ buffer if correctly and accurately drawn. EPA puints out that they believe some of the
ditches may be refocated tributaries and so would remain jurisdictional. However, in searching through
aerial maps and USGS topo maps dating back to 1909 the area is depicled as currently exists, with a vast
ditch network. 1t is clear at some point the tributary Lo the north, Big Creek, was likely ditched info

uld Aot be jurisdictional under the draft final rule.
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From: Stokahy, Peter

To: Kaiser, Russeil

Cc: Jemgn. Sukey M H002

Subject: {EXTERNAL] Big Creek, OH HUC (2
Date: Thussday, Aprit 16, 2015 11:44:33 AM

In this case the HUC 12 may be the SPOE (in most other maps, the HUC 12 was not the SPOE and was
used only to represent adjacency measures).

Also on this ong, it appears to me that some of the ditches/canals could be refocated tributaries and
would remain jurisdiction, additional analysis is required. And agaln, additional surface water

cennections are likely present. \l

Rocrm 4110 @ %\
William Jefferson Clinton Federal au%xmm (W](@@ Q

Mait Code 2243 Q . \\,
202-564-1841 0 @\ %

CONFIDENTIAL: This transmissi ntain g , attomey-client, attorney work product or
atherwise privileged materigl, If lease un! without appropriate review. If this message
was sent to you in error YU ar ructed t from your computer including all media storage

Peter Stokely
£PA Office of Civil Enforcement
1200 Pennsylvania Ave, NW Q

Washington, DC 20460
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Jansen, Stacey M HQ02

From: Jensen, Stacey M HQO2

Sent: Thursday, April 16, 2015 1:58 PM

T "Stokely, Peter'; Kaiser, Russell
ect: RE: Big Creek, OH HUC 12 (UNCLASSIFIED}
.achments: QH_Mc Clure_ 227790 _1909_B2500.jpg

Classification: UNCLASSIFIED
Caveats: NONE

Thank you, Pete. I think this one illustrates another good point. In searching through the
records, the oldest imagery I have found of the area is an old USGS topo map dating to 1909
which depicts the area as it exists today with the ditch network (see attached; area around
McClure for the tributaries that branch to become the network of ditches). It is clear that
at some point the tributaries te the north, #ig Creek and its tributary, werk most likely
ditched into roadside ditches. But which of those many ditches is to be dered the
“excavated” or "constructed in® trlbutary? There are many more ditche, & Or two

tributaries. If the record does not exist dating back§o the poirge el these ditches
were constructed, to whom does the burden fall? Th owner or rpsiEP&? It is also
3

interesting to note that the direction of flow ¢ wrthin the es even within a short
distance as they are greatly manipulated. So he be? Thigeds 3 common
occurrence and challenge that our districts zions wil with tl dside ditches.
Thank youl 0 .

Best wishes, @ '\\,\

Stacey

Y @ 2
*:fséﬁgiti:g:l:;ery Program Manage, % @ Q
X N
Q

washington, DC 20314-1800 @

Phone (202) 761-5856 %

~~~~~ Original Massage-~-~-- @ .
From: Stokely, Peter [mailto: et b
Sent: Thursday, April 18, 2 AM

To: Kalser, Russell @
Ce: Jensen, Stacey M HQD, .

Subject: [EXTERNAL] Bi ek, ou.d\'

In this case the ay be wWe ShoE (in most other maps, the HUC 12 was not the SPOE and
was used only to rdfgesent adjac measures).

Alf‘;o o Fhis one, it appears to we that some of the ditches/canals could be relocated .
trxt.mtarzes and would remain jurisdiction, additional analysis is required. and again,
additional surface water connections are likely present.

Poter Stokely

A Office of Clvil Enforcement
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EXAMPLE #13

Adiacent Wettands, Chickasawhatchee Creek, GA
31.345246°N, -84.446706°W
See map entitled, “Wolf Pong-Chickasawhatchee Creek, GA HUC 12.”

Wetlands currently jurisdictional as adjacent to unnamed tributaries to Chickasawhatchee Creek;
perennial relatively permanent water, with the characteristics to meet the definition of tributary under
the draft final rule.

Subject wetlands are approximately 40 acres in size. Note that there are several other wetlands of equal
or greater size beyond the subject wetlands in the area. %

Associated with an unauthorized activity and an NWP actio
These wetlands are approximately 10,000" from the

Creek,
Under the draft final rule, these wetlands woul t as the @vond 1,500
from the OHWM of Chickasawhatchee Creek. A

Under the draft final rule, these wetfamd not be consid under &rec:ﬂ: significant

nexus determination as they are beyi " from th@’vm of Chj hatchee Creek.
Therefore, under the draft fmal be eun Qdacncna( swould be non-jurisdictional.

Note that the wet!and at are bej & 5ub;ect ds would also be non-jurisdictional.

The additfonal acmage ver 300 a Q
In reviewing the maps provided b ¥ 5 cleanthi ajority of the HUC 12 fies beyond the 4,000

{(O'K \/\\}Q
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Fram: Stokely, Peter

To: Kaiser, Bugsell

Cc: Jen

Subjects IFXTERNAL] Chickasewhatchee Creek, GA
Date: Tuesday, Aprif 14, 2015 4:10:30 PH

This area in GA has very little NHD mapped drainage, hence the site Is outside all the adjacency
measures based on NHD. 1 don't know however if there are unmapped ditches and small tributaries

that may fink the site to Chickasawhatchee Creek.

o&

O @
-
.\\

Peter Stokely %Q %

EPA Office of Civil Enforcement 0
o o @

Washingtor, DC 20460 ® @ Q

Room 4110 Q * \\' %@

Willilam lefferson Clint%%uﬂding 3 3C South}

Mail Code 2243A @ Q

202-564-1841 C)O i\'o

CONFIDENTIAL: Thi nsmission %cltberaﬂvo, attorney-client, attorney work product or
otherwise privilegomgdgrial, Do Mo &e er FOTA without approprate review. If this message
was sent io i @ you ae ins to delete it from your computer induding alt med:a storage
devices an, 8,7 outputsV

There are two more sites, I should be able to get to those tomorrow,

Pete

1200 Pernsylvania Ave, NW
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EXAMPLE #14

Adiacent Wetlands, California Creek, WA

48.929721°N, -122.635156°W
See map entitled, “Dakota Creek HUC 12.”

wetlands currently jurisdictionat as adjacent to California Creek; perennial relatively permanent water,
with the characteristics to meet the definition of tributary under the draft finaf rule.

Subject wetlands are approximately 18 acres in size. Note that there are several other wetlands of equal
or greater size beyond the subject wetlands in the area.

Associated with an NWP action (NWS-2007-344). Q\ s

 via an@emerat acn-

e (cnS!@;acenta% beyond 1,500°

These wetlands are approximately 6,000° from the OHWM ifornia Cre

These wetlands currently have a confine ol

refatively permanent water non-jurisdictional di

Under the draft final rule, these wetlands would ni
from the OHWM of California Creek.

Under the draft final rule, these wet( ou!d not ered un r ase specific significant
nexus determination as they are Q HW «nla Creek.

Therefare, under the dr% these Junsdsctmn tlands would be non-jurisdictional.
if the draft final rute provid®® for the

specific significant nexus determi

Note that the wetiands prgfent
The additional acreage tgota

in reviewing theng x:ded by@r that v2 is the mare accurate map regarding
jurisdictional a erthe rule. The map vl assumes the ditches are jurisdictional, but the
iD completed bye district state at the ditches connected to the subject wetlands were non-
jurisdictionat ephemeral {non-relatively permanent) ditches. in addition, mast of the ditches
surrounding the 1D site are intermittent roadside ditches which wouid alse be excluded. Therefore, v1
should be disregarded and v2 should be viewed as the more accurate portrayal. However, there are stitl
issues which must be amended in a new version to accurately depict the status of jurisdiction. The map
NHD laver also includes relict segments of streams which should be removed with no 4,000 buffer
around them. in addition, EPA only “tleaned” or edited the NHD Jayer data around the JD example site
Jocation as opposed ta throughout the HUC 12, which gives & false sense of impression that aimost the
entire HUC 12 would he included within the 4,000" buffer. However, there are buffers in the unedited
portion of the HUC 12 that are surrounding non-jurisdictionai ditch features under the draft final rule.
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From; Stekule, Peter
To: Kaiser. Russell

Cc: 5

Subject: {EXTERKAL} Dakota Cresk WA HUC 12
Date: Thursdzy, Aprif 16, 2015 2:07:49 PM

For this one T have inciuded two versions, vi assumes aff HND features are jurisdictionat and v2
exciudes ditches/canals from the analysis. It can be seen there is a smail decrease in coverage with the
ditches exduded, but the JD site is covered by both analysis.

Peter Stokely

EPA Office of Civil Enforcement \*
1200 Pennsylvania Ave, NW Q
Washington, DC 20460 $ O

Room 4110

William Jeffersen Clintan Federal Building Seut thy 0@ AZ

Mail Code 2243A

202-564-1841 \ Q

CONFIDENTIAL: This trans y con %aﬂve, ent, attorney work product or
otherwise privileged not rel FOIA witho ropnate review. If this message
re st ete it f@ur computer induding all media storage

was sent to you in

devices and hard copy ts, @
.\‘ ’
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Dakota Creek, WA HUC 12 1
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Dakota Creek, WA HUC 12 2

AT




89

EXAMPLE #15
Adjacent Wetlands, Edmondson Slough, Mississippi River, MS
37.290869°N, -89.482414°W
See map entitied, “Edmondson Sfough HUC 12.”

wetlands currently jurisdictional ;Lsﬂj_a_csguo Mississippi River, a TNW.

Subject wetfands are approximately 9 acres in size. Nate that there are several other wetiands of equal
or greater size beyond the subject wetlands In the area,

Associated with an NWP action (MVS-20D8-782). \A

These wetlands are approximately 8,000° from the OHWM of the Mississippi Rwero

Under the draft final rule, thase wetlands would not be gon! adiacent are beyond 1,500

from the OHWM of Mississippi River.

Under the draft final rule, these wetlands wuuf% 3 rases spQZ’cham
nexus determination as they are beyond 4,000 fr ] OH\I@x ssssmg

Therefore, under the draft final rule the&% tly jurisi 761 wetl ands@\be non-jurisdictional.
@ond tk&@l wtlan%@also be non-jurisdictional.

EPA it @\at the JD r&lte would not be jurisdictional. The
isdicti ches whicl be excluded under the draft final rufe.
¥ ippi River but beyand 4,000 from the
%5 and the determination was made on all of
fiow lines which are not actually tributaries and
ce features in the area which NHD has a difficult time

Note that the wetlands present th
The additional acreage totals o

in reviewing the maps pl
wetlands are adjacent {0
The wetlands fie wi
OHWM af the River. There a
them in the area. The NH map
do not connect to the Riyer.

dtstrngmsh{ng EPA gicated w in drawing the map for this focation, such as having to
estimate an O! e NHD, rnap rew the OHWM line down the middie of the River. These are
typical chatlen, that our fie!d B l mutmoiy encounter if they had to impiement the draft fina

rule language.

This scenario often occurs in the floodplains of major river systems, such as the Ohio River, Mississippi

River, Missouri River, etc. Such large river systems have very wide floodptains, and the adjacent

wetiands are often located behind natural levees that form in the floodplain which can be far beyond
000 from the ORWM of the major river ta which the wetlands are adjacent.

Overall, ~3.4% of waters are wetlands adjacent to TNWW), both abutting and non-
abutting. Such adjacent wetlands currently jurisdictional are at risk of being non-jurisdictional under the

draft final rute.
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Jansen, Stacey M HQD2

From: Jensen, Stacey M HQO2

Sent: Thursday, April 16, 2015 10:46 AM

e ‘Kaiser, Russell’; Stokely, Peter
ject: RE: Last One {UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Pete,

Here is one of our adjacent wetland determinations in the 1@8-year floodplain of the
Mississippi River but beyond 4,000 from the nearest TNW. The determination was made an all
the wetlands located in the syrrounding area of the lat/long coordinates. WNpte that NHD
inciudes several flow limes of “tributaries” in the area that do not congegt e the
Mississippi but whose indicators disperse prior to the “tributary” reac:& Mississippi.
There are many surface features in the area that may demonstrate parti teristics of a
tributary but do not consistentily present the indicatory and do ng tly, or indirectly,
contribute flow to the Mississippi but rather turn i eetflow @ end in wetlands.
These wetlands were determined to be adjacent tg ssi:sxppi RiV¥

Lat/long: 37.298869, -89.482414. % @
Since these wetlands are also located in an agwfculturd arla, wrk very common alorg

these major river systems like the Mi si i River, if Wfese we canﬂot be considered
adjacent to the Mississippl under thex’ final language 1ng the farming
@

activities, would they then be cons under If 5 these wetlands are
rond 4,800' from the TNW these ] 10”@_}1“‘1511 under the draft final
2. Or are wetlands that ca cons diac the draft final rule
evaluated under significang.n rdl dsstan%ﬂ at part is unclear in the draft
final rule language and tfs 19 alyiMWustrates thewfonseguences of that decision.

Thanx you!

Best wishes, o
Stacey O \\'
HQUSACE Regulatory Program @

441 G Street Nw q
Washipgton, DC 22:14 \\'

Phone (282) 761- 5&

~~~~~ Original Message-----
rrom: Kaiser, Russell [majlto:Kaiser.Russellfepa,gov]
Sent: Thursday, April 16, 2015 &:11 AM

To: Jensen, Stacey M HQB2; Stokely, Peter

Subject: [EXTERNAL] RE: Last One (UNCLASSIFIED)

I can't remember but are we doing one to look at broad floodplains such as those along the
Missouri River. If not, that mignt be a good one - thoughts?

Ryssell L. Kaiser
tef, Wetlands & Aquatic Resources Regulatory Branch
21 Constitution Ave., N.W.

Room 72174 West Bldg.
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From: Sokaly fdar

To: Saiser, Russel

Cei Jenvsen, Sacey M0

Subject: {EXTERRALY Edmondson Siavgh L HUC 12
Date: Thursday, Aprl 16, 2015 5:20:33 PM

This was complicated to make, I digitized the flood zone from viewing a FEMA map (not digital GIS
data), ] had to create an OHWM along the Mississippi because NHD drew the bluefine right down the
middie. The OHWM is only a guess on my part. There were many “streams” , probably with OHWM's,
and ditches in the fioodplain/flood 2one. T wasn't sure which strears with OHWM's on the floodplain to
buffer with the 1500 measure, so I buffered all the NHD “stream/river designations and my own river
OHWM estimate. It would take addilional effort to map all the “streams™ to determine which ones dont
connect to the TNW. 1 didn? buffer the NHD canal/ditches.

Here is the write up from Stacey that describes the in the field complexity of the site \ rm out
by the complexity and difficulty of making the map.

Here is one of our adjacent wetiand determinatio
but heyor 4,000' from the nearest TRW, The er i on was.
the surrounmng area of the lat/long coordmates i

“tributaries” in the area that do not conn
“tributary” reaching the Mississippl. Ther

oartiat characteristics of a tributary but stenﬂy do not directly, or
indirectly, contribute flow to the Mtss 'amer nd in wetlands.
These wetlznds were determined .é ent b %S‘HSV Rn@

Since these wetlands » ted in a q ral ares, w@very comrnon along these major
river systems like the M )i Rlver,

lands be cansdered adjacent to the
Mississippi under the draft inat rule mgardm g ing activities, would they then be
wetlare Oy nd 4,000' from the TNW these would no

considered under (a}{8)? Ifso, sin

longer be jurisdictional under thy nal rufe. ands that cannot be considered! adjacent
under the draft final rule der b&gr( 115 regardiess of distance? That part is unclear
in the draft final rule lang@age this exar W Hiustrates the conseguences of that dedision.

I will nat be @ any 'mi next eek, I have dentist appointment in the AM then §
am heading & nr\ent wrtn my si-3p son in the afternoon.

Petar Stokely
EPA Cffice of Cvit Enforcement
1200 Pennsylvania Ave, NW

Washington, 0OC 20460
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CWA “Waters of the U.S.” Implementation Concerns
HOQUSACE
24 Apnil
Overarching Concerns:

. Rule text contains non-squivalent requirements for signiticant nexus determinations
2. Arbitrary limits for case-specific stgnificant nexus determinations not rooted in science

3. Arbitrary limits within definition of “neighboring” not rooted in science and beyond
reasonable reach of defining adjacency by rule

4. Lack of definitions for multitude of terms used within rule text {e.g. similafy situated, “a
water”, prairie pothole, western vernal pool, Delmarva & Carolina Bay, Texas

coastai prairie wetland, ditch, roadside ditch, ete.)

5. Grandfathering provisions lacking granularity
. Preamble does not reflect Corps techn enen"e and ise, nor@n accurately
retlect the Corps understanding of the Q publi
Specifics:

¢ Need implementation cla on why erbody ore than one category

which category 10 use es one the fist in order (TINW
then interstate wate 0 erntom\& 2tC. ) st category that applies? W1th

o Districts a list of TNWs, as they do with the Section 10
wale
%rawm oft of entry (SPOE) watersheds to the TNW may be a
Lhall out such lists and limits identified,
» Needt entation clarifications on how to identify and make

determinations for TNW designation. Rapanos guidance included an
Appendix for TNWs,
«  {a¥W5} - Tribuaries
< Need a definition or further discussion on “bed and banks” to implement in the
fleld and identify a tributary. Some areas, especially in the arid west, may have
very wide tnbutaries with shallow “banks” or very gradually sioped “hanks.” Do
these still constitute “bed and banks” as to the intent in the rule? The preamble
only discusses that the slope may vary. Needs further clarification to implenent.
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3 The specific indicators used in the OHWM manual and the term “active channel”
need to be related back to the OHWM definition in the rule.
2 Iead implementation clarification and/or definitions t distinguish between
excluded erosional features and ephemeral tributaries.
What constitites a “break™ in a tributary? s there need o distinguish a tributary
upstream of a break but not downstream of a break? The Corps OHWM manuals
state that you need to find the tributary both up and downstream of the break.
How does a regulator or the public know if the two sections of a tiburary are parnt
of the same tributary when there is a break separating sections? How does a
regulator or the public know they are connected? How far can a break g0‘ any
distance limitation? Ephemeral tributaries out west may hut an alluvial plain and
tan out; are these considered “breaks™ or do these result in isolation ofthe

o

o

Streams‘:’
(a)6) — All waters, including wetiands, ponds, lakes, oxbows, impo and simila
water teaturu adjacent to a water identified in sgbparagraphs gh (5) of this
section.

5 Need a definition of “water.” It ma Mo distm hat constifutes 2
non-wetland adjacent water wit ition o ter.” A loy depressional
area on a tarm field that pondgPw N after a rai ot ten ould that be
considered a non-wetland a%gg€niVater? %& Reaciag v comments

on this topte. Should there beWg€quire { wetlar;i@xe ers, hydrology,
permanence of water, d yri” A “delineat™n manuy & on-wetland waters?
= New definition of adffhe®? inch vision th %ezs subject to
established norma 2. silvi and rana@ctivi:ics are not adjacent.
i for thase districts in
h activities which are currently
se-specific significant nexus

¢ adjacent and instead would require a case-

determination.

: Minnesota has 10.6 million acres of wetlands;

~30% of B 54 million acres are farmiand and an additional ~7%
ke and of which a large portion is managed in silviculture.

O re fqre:. X
Q Thc { definition may exclude a large amount of those 10.6 million

acres o tlams as adjacent, and would instead require a case-specific
significant nexus determination.
2 Neighboring:

» The indirect reference to the FEMA floodplain can tead to challeages in
the field. Is the “list” of floudplains to use in the preamble considered a
“hard preference” or a “soft preference” list? In any order? Landowners
may want a different version to be uscd; need implementation clarification
on which floodpiain and which order to use in adjacency determinations.
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*  FEMA redraws their floodplains often; which version do we use? Levee
Improvement Districts apply for floodplain modifications tfrequently;
almost monthly in some districts.

»  Other optiens tor the 100-year floodplain do not match the FEMA
flondplain; they serve different porposes. The NRCS soil maps suggested
far use do not match the risk assessment that is used by FEMA. HEC-
RAS is based on hydrology not flood nisk.

*  (Can vertica} and elesation changes be used in determining distance?”
Deeply incised tributanies with waters on a bluff: would these be
considered adjacent?

»  How is the distance measured”? Remotely via aerial photography? Can
do the distance measurement in the field as it would take into account thc
elevation profile. Need implementation tools/resources ongow to

determine distance.

sificant Nexus Determin: mon:- \
Y ab coastal pmtm

ghtion manuals for

ton characteristcs, etc.

o How do we 1dmtm a pnxm pothple i vernal

these waters or at {easta deﬁmtu s walers, yegerd
o Single point of entry watershe, E)isa ghal]%to dehne here are no
readily available maps or tq@fs % ia Y do NOT
delineate SPOE. It necds 0 : ch cxai
challenging in the arid Es and C%s of flat

topography. Can intly
o Need a mapping o potentially use in future

determinations, e with development,

climate, etc. 3 10 e ed if trying to use the same

%)s

SPOE
o Need “similar®Situated” waters. How close do they
need to which type of functions do they need 10

similarly providey
n  Need guidanc
in order
remotety
’me ide t%tcn similarly situated in a SPOE using remote tools,
&cnaj phe naps. This may not be accurate as to the actual waters
O and Lhe e tvpe 1o be used in significant nexus determination. May
be aso or legal or appeal challenges.
o Pistance limit used in (a)(8) may modify state assumed walers in Michigan and
New Jersey. Applicahle Districts will need to work this out with the states.
> Need guidance on appropriate procedural steps for (a} 7) and (a)(8) waters, as the
procedures differ between them.
* In{a}(7;the “similarly situated” waters are already identified then the
SPOE is identifred then the significant nexus determination is completed.
*  In (a)(8) the SPOE is drawn first, then “similarly situated” walers are
identified and thea the significant nexus determination is completed.

an fthe “similarly situated” waters in a SPOE
etermination. This may be challenging to do
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= [f{ap6) waters capnot be aygregated with {8)(7) or (a)( 8} waters when
doing a sig nexus determination, it {s logtcal that frst all the (a§) waters
in the SPOE must be identified in order to "subtrzet” them out,

*  How can these be identified and upon what technical or scientific
basis can these waters be ~iunored” when conducting the sig nexus
analysis? By what process that is repeatable”

Sigaificart Nexus ~

*  Need specific guidance on significant nexus detiermination.

= Must clarify that those functions need to be tied 10 the (a)1) trovgh
{a)3) waters.

= Onivone of those functions? Needs to be clear that needs to be more thag
speculative or unsubstaatial.

»  [xclusive list: what if other functions are performed. cannodyse in
significant nexus determination?

= Courts have made clear that qualitative evidence sup ad#ignificant

nexus detcrmmamn is all thut 13 rguired. The of significant
ch should made {nto a metric.

nexus is not a scientitic one gnc
Do we need to map the excludg rs/teatures t‘@etermina 2 L the
determination do we need o ofpcMly” ex Se wajers/ v part of the

approved JD?7 Wedo so with ted” i 1 wons M but would we
need to do so for all of ¢ mxc;uded wat “or ex ould we need to

include in the determ ocume n or map ﬂ-@ re, such as a gully or

swale?
Only approved be us@k; nomn-j Qonal determinations. There
may be an i QI appm equl wnets understand that these
feature, dcd for Ume m%\pccmll\ related to ditches and
stormi anagem

May be alienge mgmsh 0% a ditch and a teibutary, Need a
definition or claricM di

% ditch that is a relocated tributary or excavated in
history does a regulator need to go? If it can’t be

d bears the burden of pmof? Thz. lancovmer or the
the determinal T the history of a ditch.

Weed to distinguish between perennial, intermittent, and ephemeral flow regimes
for ditches,

Need guidance on what perennial “flow” is; does it mean water is perennially
present or that the water is ﬂowmg perennially? Whart about ditches that
tempuranly “pord” or “pool™?

Does the ditch exclusion extend to the banks of the ditch or does it extend only to
the OHWM? What about wetiands that may be adjacent or within the ditch? Are
these excluded with the ditches or if they meet the terms of adjacency (10 a
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tributary for example) could they could be jurisdictional? Need guidance on
wetlands within and adjacent w exciuded dl{hht’b

o May be challenging to determine whether some depressions were incidental to
consiruction of mining in the past. Without the “abandonment” provision, these
are excluded in perpetuity, and it may be a challenge for the PM to determine the
historical use or ereation.

= What if the depressivns develop wetland characteristics or there are fringe
wetlands? Are these included in the “water-filled depressions™ or are wetlands
separate? Could they be considered zn adjacent water if they meet the definition
or are they excluded alony with the open water depression”

5 ~Lawfully constructed”” tor grassed waterways may be challenging to implement;

does this mean they need a CWA permit or can it be funded by NRCUS? Needs

clarification.

If we have a detinition of “water” a puddie may not be necessgwa§re exciuded

tist. If we do not have a definttion of “water” it may be diffi dgtinguish a

“paddle” from some non-wetland waters§We receive Oments on this.

Need guidance on how short of a time % 1d for it to be
; re. No hydric soils?

W3

Other charactenstics?
o s tiling included in the ~draj "7 Need
guidance and clarification o xclud°d under

this excloston? Tiling i batfom of a gz ofthc channel?
5 May be challenging hining %

stormw trol features were
coastructed in WOT me ar xmxted { data and if not
permutted or paz nprov @

2 Does the excl avncluded wa nunt features or do they need
tobep roved um‘} st r simply designed to meet the
requir thc Cyy the waste {r cm system exciusion? May be
difficult alleng wcant’s ent that it is coastructed for the purpose

of stormwater mag@@®en®nt. Iec@ v all waters/wetlands may serve that

purpose.
»  Documentation O \\
o New JD%rm
2 No cgprdindtion re I%meen agencies.
o (]0 many ¥ Q&z I process that will require additional
e

ntatiga and d he sources of appeal and legal challenges -
For a waters: identifying for the first time adjacent non-wetland
waters, {dentifying floodplain, identitying distance, e,
= For case-specific waters; identitving SPOE, identifying “subcategory’ of
water. identifving simifarly situated waters, identifying significant nexus,
ete.
e Grand{athering -

o How is the field going to transition into the new rule from current practice? Manv
considerations regarding existing permits, existing JDs, I requests received
during 60-day period between publication and effective date, enforcement actions,
madifications to permits, erc.




99

DEPARTMENT OF THE ARMY
U.8, ARMY CORPS OF ENGINEERS
441 G BTREET, NW
WABHINGTON, DG 20344-1000

REPLY TO
ATTENTION OF

CECW-CEO IS Mc...., ) ALY

MEMORANDUM FOR Assistant Secretary of the Army for Civil Works L{% 15
: - i
THRU Commanding General and Chief of Engincers, US Army Corps of Baigineers

SUBJECT: Economic Analysis and Technical Support Document Concerning the Draft Final
Rule on Definition of “Waters of the United States™ l

the Lo necls technical
ument pmduced by the

e on»gom on the

1. Tam forwarding the attached memorandum summage
review of the Economic Analysis and Technical Su;
Environmental Protection Agency (EPA), to sup
definition of the “waters of the United States”

ea.n Wa t (CWA). The
Corps received these final draft versions for thc tim . These
documents were reviewed at my request by(3¥he of the Co: nced experts in

applying Section 404 of the Clean Wa mclud: gal, re; and scientific experts
in the Corps Headquarters, Enginee; rch e opme; er, and the Institute for
‘Water Resources.

%h documents are flawed in

been selectively applied out of context, and

e Corps® judgment, the documents contain
numerous inapproprigt ption! onnection to the data provided, misapplied data,
analytical deﬁcwné logioN, inchusistencies. As a result, the Corps’ review could not find
a justifiable basis in W anslysis foflany of the documents’ conciusions, The Corps would be
happy to undertake a comprehensive review with the EPA to help improve these supporting
documents, which we recognize are critical to the rule-making, -

2. The Corps of Engineers%ucal revi
multiple respects. The collec¥¥e vie
Chief in the attached memorand
and deserving of your attenti

indicate that the Corps data pigviged to Bfﬁé

mixes terminology and diggara

3. With respect to these two documents, the Cotps provided the EPA with raw data on the
overall numbers of jurisdictional determinations (JDs) made by the Corps for aquatic resources
within the span of control of the Corps’ regulatory program (i.e., Section 404 of the Clean Water
Act), and pmvxded similar raw data for the Technical Suppon Documcm However, the Corps
had no role in selecting or analyzing the data that EPA used in drafting cither decument. Asa
result, the documents can only be characterized as having been developed by the EPA, and
should not identify the Corps as an author, co-author or substantive contributor. To the extent
that the term “agencies” includes the Corps of Engineers, any such reference should be removed.
Finally, the Corps of Engineers logo should be removed from these two documents. To either

Prhodm@qu-dhp-
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MEMORANDUM FOR ASA(CW)
SUBJECT: Economic Anslysis and Technical Support Document Concetning the Draft Final
Rute on Definition of “Waters of the United States”

unpfy or pottruy USACE as a co-author or contributor to these documents, othex than as the
provider of raw unanalyzed dats, is simply untrue.

4. The Corps of Engineers fully recognizes the impaortance of this role-making, and of these
documents to underpin the content of the final proposed draft rule. We stand ready to assist the
EPA in improving the technical analysis and to develop logically supportable conclusions for
these documents, if and when requested,

Burid ) ‘

neral

S tions

Encl.
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DEPARTMENT OF THE ARMY
U.8. ARMY CORPS OF ENGINEERS
441 G STREET, NW
WASHINGTON, DC 20314-1000

REPLY TO
ATTENTION OF

CECW-CO-R ; 15 Mg e 6N
MEMORANDUM FOR Deputy Commanding General for Civil and Emergency Operations,
U.S. Army Corps of Engineers (ATTN: MG John W. Peabody)

THROUGH the Chief of Operations and Regulatory, U.S. Army Corps of Engineers (ATTN:
Edward E. Belk)

SUBIECT: Economic Anelysis and Technical Support Document Concerningithe Draft Final
Rule on Definition of “Waters of the United States” Q\§

a. Draft Final Economic Analysis of the, Army Cli ter Ru@ 8.
Environmental Protection Agency & U.S. Arfg s of RgMfers, 27 Q& 015

»
b. Technical Support Document @ Clean Jiater Rule: @n‘on of Waters of the
n Age; ne 20

United States, U.S. Environmental Pr% b

2. This memorandum responds & requ tec%ﬂdysis of the documents in

references aand b. Both d were glonted by the B, Environmental Protection

Agency (EPA). With respeclg/EPA’ sis, the Corps provided the EPA ‘with
ninations (JDs) made by the Corps for

raw data on the overall numbers of j
agquatic resources within the sp rps’ regulatory program, but the Corps had

1. References

Econemic Analysis documgnt. respect to the Technical Support Document
(TSD), Corps data was ghahgsed b crafting the TSD, but the Cotps also had no role
in actually performj :chni sis or drafting the TSD.

3. The Tollowing paragraphs summarize the Corps Regulatory Program concerns and provide as
many exasmples as possible of what are fundamentally flawed products from a technical aspect.
In essence, certain sections of both the Economic Analysis document and the TSD are devoid of
any information about how the EPA obtained the results it has presented, rendering the
methodology and subsequent results in the documents unverifiable by the Corps.

EPA’s Economic Analysis

4. The document includes the EPA’s review of Corps JDs from FY 2013 and FY 2014, which
the Corps provided to the EPA for the purpose of identifying estimated changes in jurisdiction
that would oceur as a result of adoption of the draft final rule. However, the attached document
fails to identify the actual draft final rule language that EPA applied in performing its review ot
the methodology used by EPA in applying such language to the Corps’ JDs pertaining to isolated

Peinted on @ Recyded Paper
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MEMORANDUM FOR DCG-CEO
SUBJECT: Economic Analysis and TSD Concerning
Draft Final Rule on Definition of WOUS

water bodies from FY 2013 and FY 2014, Without an explanation of the methodology or which
language was used in this exercise, the Cotps cannot verify or provide cogent comments on the
results presented by EPA.

5. The document mixes terminology and disparate datasets. For example, stream mitigation
costs provided by the Corps appear to have been extrapolated and applied in States where no in-
Heu fee program or mitigation bank data exist; there is no explanation of how such data were
used or applied to obtain the results presented. Also, the Section 404 data provided by the Corps
has been used out of context as if it were applicable to all Clean Water Act (CWA) programs,
despite the fact that this data is only meaningful for a specific authority uader the CWA (Section
404) and does not represent data under Sections 303, 401, 402, or other programs implemented
by EPA and the States for different purposes under the CWA. Compliance cogts under Section
404 are presented as representing seventy percent of the draft final rule’s &%ﬁm and Section
final rule its, When
pear to f@ igh all other CWA
rery important CWA
inthe ab of dat: other programs

404 benefits representing eighty-seven percent of the dr
presented in this mannex, Section 404 costs and ben&f

programs corabined, which greatly diminish the i
programs, Using Section 404 data in this mann
cannot yield an accurate estimate of the true

b% osg ) A programs.

»
6. The document equates aquatic resou jth I Ds hidare t s\rely different data sets.
A single ID can provide the cletc:xmm Jm 18 aI sta

ultxple aquatic resources

on a particular site. The revised an txma ricrea {ht number of section 404
permits, the average impact act mg | MOPact acreage, and an increase in
total permit application cosj ver, anges ’vén by using the highest number of
individual permits and gend rmits iR amy, year over the five yeat petiod from FY
2009-2014 and average impact acre perpi ed in FY 2013. Itis unclear and not

gle year was used to calculate average
was used to estimate the number of permits,

explained in the document why
imnpact acreage for permits

7. The document also cenmu @ens that have no analytical basis. For example, to
account for aquati fé'q captured in the Corps’ data (e.g., isolated waters on
properties of ]andm%;‘s who do k a JD from the Corps), EPA used the data from the
Corps and simply douBled the number of isolated waters. Doubling data sets in the absence of
analysis or basis for doing so cannot withstand even the most cursory technical review. All
assumptions should have a justifiable basis, with reasoned logical analysis to support them,

8. The Economic Analysis grossly overestimates the amount of compensatory mitigation
required under section 404 the CWA.

a, EPA assumed that ail individual permits (IPs) and half of all genersl permits (GPs)
require compensatory miligation, The actual values are thirty-one percent and 8 percent,
respectively, based on data in the Corps ORM2 database,

b. Mitigation fotals used by the EPA represented only permittes-responsible mitigation
(i.e. mitigation constructed by the permittee), but the totals are characterized as

2
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MEMORANDUM FOR DCG-CEO
SUBJECT: Economic Analysis and TSD Concerning
Draft Final Rule on Definition of WOUS

representing all types of compensatory mitigation, including mitigation banks and in-lieu
fee programs.

c. Mitigation totals used by the EPA also included a range of ratios from all
compensatory mitigation sources (establishment, rehabilitation, enhancement,
preservation), but EPA assumed a 2:1 ratio for all compensatory mitigation.

d. The mitigation cost data tables used are out of date. No quality checks from the Corps
on the data that EPA used were requested or obtained. EPA appears to have placed its
own data into tables originally provided by the Corps. This results in a gross
misrepresentation of the Corps” raw data.

9. The EPA’s use of compensatory mitigation as a benefit is also proble:
Section 404 benefits described in the document based on compensatory
permitted impacts, while costs are based on complmn ith a Sec permit, Both are
based on the same unit impact acreage. As comper nttg,auo picsmy greater than
compliance (i.e. acres of required mitigation are teMhan a f aulhﬁ :d impact), the
overall ratio of costs to benefits cannot chan pens ¥ gatlo v1ded to offset
acreage and functions of aquatic resources lms

ugh uithyifed i rom Corps
permitting with a progranunatic goal of agifeving no net thus hclear how this
translates to a “benefit.” Both should

i geog; pre t@x of data. Based on the sample
any in ¥EPA %vne ID per state to draw conclusions
final rule, such as the draft final rule

the d
prairi;c les, western vernal pools, Carolina bays

10. The document is misleadingJ
set of JDs used for its analyza
regarding regional variatiol
section (a)}(7) categories of isSlated i

d gt we nd pocosing). More specificity is necessary

and Delmarva bays, Texas coasta)
hted d hanges in jurisdiction, either lost or gained,

to inform the public on the tr;
jurisdiction under the dmﬁ

1, Although adm st costs \%ded in the economic analysis aceompany the
proposed rule, the% 0 Com e cust requested or provided in the attached FEconomic
Analysis document ccompany the draft final rule, The document estimates CWA jurisdiction
to increase from its estimate of 2.7 percent in the proposed rule to 4.65 percent in this analysis of
the draft final rule. Section 404 administrative costs are qualitatively described in this document;
however, the cost estimate value is left blank. The Corps was not asked Lo provide information
about the increase in administrative costs that would be expected to result from EPA’s
calculation of increased jurisdiction. Although the Corps is unable to validate how EPA arrived
at its estimate of a 4.65 percent increase in jurisdiction, our preliminary review using EPA’s
estimate indicates that the Corps’ administrative costs may increase by $4 million,

12, Several important aspects of jurisdiction were not considered as part of the analysis in the
document, which contribute to its technical weakness. The analysis focused only on estimated
increases in jurisdiction, not on potential decreases, thus it was limited in its scope. Some of
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MEMORANDUM FOR DCG-CEQ
SUBJECT: Economic Analysis and TSD Concerning
Drafi Final Rule on Definition of WOUS

these aspects were disclosed as assumptions; however, the absence of robust analysis when that
analysis is possible is not technically sound.

a. Significent nexus determinations on all types of aquatic resources (¢.g. adjacent
wetlands) were not reviewed to inform the estimated change in jurisdiction. Only approved
jurisdictional determinations on isolated waters were reviewed,

b. A more extensive review of significant nexus determinations would have allowed for
an accurate estimation of predicted changes in jurisdiction regarding adjacent waters and
tributaries. The assumption was made that all tributaries would be jurisdictional under the final
rule; however, some tributaries that are currently jurisdictional might no longer be jurisdictional

under the draft final rule.

¢. An assumption was made that all adjacent wetlands would be juﬂﬁoml under the

final rule; however, some currently jurisdictional adjacegt wetlands mawGo onsidered
adjacent under the final rule as a result of the “brighi-lggX distance @ Nds and the
e flow chwmections to establish

e s in jurjsgiction of these
isdicts ctegd ip COnOmIc

N
]

prohibition on using shallow subsurface and confiy
adjacency. More analysis is necessary to quanti
waters, which may offset the potential increa:
Analysis.

13. Finally, the statement in the Econ, nalysi ~%\ment @ﬁs action does not have -
tribal implications as specified in BELL M 75 &éﬁ v in . Both the expansion of and
loss of current jurisdiction over X ma gnif@ ts on tribes and treaty/irast

resources. These effects h and e , and the tribes concerned
apparently were not consul ’ccmon@na ysis.

ofitificd as an author, co-author or substantive
aft final rule defining WOUS. 1 request
the attached document and reference made to
J1i documents associated with the final rule.

14, In sum, ag stated above, the
contributor to the EPA’s Eco
that all references to the Corp MoV
the EPA only as the authgMof the proy

EPA's TSD << \> |

15, As mentioned above, it appears the EPA used a considerable amount of Corps data in
preparing the TSD; no data was requested by or provided to EPA to produce the TSD. The
Corps also had no role in performing the analysis or drafting the TSD.

16. In the TSD, the EPA overestimates the number of case-specific significant nexus
detem_xinations (SNDs) the agencies have completed since 2008. The TSD states that the
agencies have made more than 500,000 JDs since 2008, and of those approximately fifty percent
included SNDs. This conflicts with Corps data and estimates and the Corps is unclear how and
from what dataset EPA derived the estimate included in the TSD. .

a. Corps data show that the Corps completed approximately 424,000 IDs on 710,000
aquatic resources.
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SUBJECT: Economic Analysis and TSD Concerning
Draft Final Rule on Definition of WOUS

b. The Corps estimates that, at the uppermost limit, it has completed SNDs on
approximately seventeen percent of the aquatic resources for which JDs have been completed.

c. The seventeen percent includes both preliminary and approved IDs.

d. An even smaller percentage of the seventeen percent were required to be coordinated
with EPA (e.g., non-relatively permancnt waters, wetlands adjacent but not abutting those
waters, etc.)

17. The TSD states that the SNDs are the “key” to the agencies’ interpretation of the CWA.
However, a policy decision has been made, which conflicts with the TSD. An SND cannot be
performed outside 4,000 feet from the ordinary high water mark (OHWM)/high tide fine (HTL)
of an (a)(1)-(a)(5) water under the draft final rule, which eliminates usc oR ¢y method” in
determining jurisdiction for such waters. The 4,000-feet Limit arbitearil o which waters
can be determined “similarly situated” under an SND, a5Ka)(8}) wat@ ot be aggregated with
other waters beyond 4,000 fect even if they are trulg itug further limiting the use
conflicts with the
TSD regarding the importanee of connectivit ced by EPA to
support the proposed rule recommended agaif ng ligeall? ions to establish
jurisdictional boundaries. @ *

18. The TSD states that the 4,000-§ J&fanc d Iimj a)(8) waters “will protect the
types of waters that in practice haéen deg to bavdf gignificant nexus on a case-
specific basis.” This statemgat { isola s reviewed for the Economic

Analysis by EPA to estima'% 2 Wilsdictiga wé¥€ originally considered under the
2003 SWANCC guidance; thé¥€fore, ; tion v Mrmined based on whether there was an
interstate/foreign commetce conn

the juli on was not analyzed through a SND. None
of the isolated JDs resulted i ion of jurisdiction. The EPA did not review
any of the agency-coordinate

such could not have estimated how many of the
SNDs would include wateq that wo
JDs are not required te the't

ered under (a)(8) of draft the final rule. Approved
OHWM. 'ﬂwmfmﬁi tentia
cannot be estimated ald the Corps

&trom the aquatic resource to the nearest tributary

ets to jurisdiction as a result of the (a)(8) distance limit

not corroborate the numbers or conclusions in the TSD.
19. The TSI describes that wetland functions and wetland proximity to downstream waters
determine where wetlands occur along the connectivity gradient. The TSD states that the science
demonstrates strong evidence supporting the connectivity of waters in varying degrees in
maintaining the structure and function of downstream waters. The appropriate conclusion would
be that an SND should be performed for all waters not determined adjacent to determine where
they fall along the conncctivity gradient and whether that nexus is significant. However, under
the draft final rule, if the subject water is greater than 4,000 feet from the OHWM/HTL of an
(a)(1)-(2)(5) water, even if they are within an area that lies along the connectivity gradient of the
tributary and may be providing important functions to the downstream waters, an SN cannot be
performed under the draft final rule and the watcr would be non-jurisdictional. Thus, the TSD
contains conclusions that conflict with the language of the final rule

5
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MEMORANDUM FOR DCG-CEQ
SUBJECT: Economic Analysis and TSD Concerning
Draft Final Rule on Definition of WOUS

20. The TSD describes that wetlands with channelized surface or regular shallow subsurface
connections demonstrate connectivity and provide functions that can be generalized and can
affect downstream waters. A shallow subsurface or confined surface connection should be a
factor in determining jurisdiction based on the discussion in the TSD. However, such factors are
not able to be used under the draft final rule as a factor in an (a)(6) adjacency determination and
cannot be used in establishing jurisdiction under a SND for waters beyond 4,000 feet from the
OHWM/HTL of an (a)(1)-(a)(5) water. The TSD provides evidence of studies that indicate the
“substantial” functions provided by non-floodplain wetlands. The draft final rule forecloses on
the ability to do a SNI) on waters beyond 4,000 feet from the OHWM/HTL of an (a)(1)-(a)(5)
water despite the potential presence of such “substantial™ functions described by the TSD. This
conflicting language serves as a basis for technical conflicts during impleme%%i‘un,

21. The TSD emphasizes that evaluations of individual wetlands shoul@ Sidered in the
context of other wetlands within the same watershed mphasizy egation of waters in

the watershed. The TSD also emphasizes that wet connected to
downstream waters even if individual wctlands IDs f; tlands should
consider the influence and effect in aggmgat in‘the watershed.
However, the draft final rule does not allow io hen doing an SND

for (a}(7) or (a)(8) waters, and does not gl or {a)(8) wavefts to gated with waters
bevand 4,000 feet fram the QWM in (a) (5) wal wveats should be included
regarding policy decisions that restg hmi to the, distances and that limit the
types of waters that can be aggre; ﬂnn rsh ct the situations where “in the
region” and “similarly situ not aﬂ&g under I tule.

unc{ex N very thorough analysis of the complex
nd weh}& 1d the downstream rivers to reach the
significant nexus conclusion sions of the draft final rule. This does not
compaort with or support the degzs de to restrict apgregation and SNDs under the
distance limits. FurtherigoRg, the Cg» ot part of any type of analysis to reach the
conclusions descri % he) ore it 1 urate to reflect that “the agencies” did this work or

22, The TSD emphasizes thai the a
interactions between upstream v

that it is reflective e Corps e nce and expertise.

23. The TSD does not provide support for the determination of how “significance” will be
measured in the SND or what is “more than speculative or insubstantial?” How is that quantified
beyond the list of factors to be considered in the definition of the final rale? The TSD also does
not provide clarity for how “similarly situated” is defined. The TSD contains clearer and
consistent language than the language in the preamble regarding hed/banks and OHWM, as well
as the discussior on breaks in those indicators not limiting upstream and downstream reaches of
the tributary. There is potential for the language in the TSD to conflict with the language in the
preamble; such language on these topics needs to be consistent and clear between the TSD and
the preamble,

24. The document does not provide necessary support for the draft final rule language and
cannot be used by the field in implementing the final rule. The TSD recognizes that floodplains

6
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SUBJECT: Economic Analysis and TSD Concerning
Draft Final Rule on Definition of WOUS

of large river systems are much greater than 4,000 feet from the OHWM/HTL of the river,
Arguably, it is the expansive floodplains of the larger river systems that provide the important
exchange between waters within the floodplain and (a)(1)-(2)(5) waters rather than a linear
distance,

25. The Corps provided substantial technical comments on the draft EPA Connectivity Report,
which are still valid with respect to the technical validity of the concepts presented in the TSD.
Thus, with respect to the TSD, as with the Economic Analysis, the Corps cannot be identified as
having been involved in performing the technical analysis or preparation the actual document. It
is inaccurate to reflect that the Corps experience and expertise is reflected in the conclusions
drawn within the document. All references to the “agencies” or to the Corps should be removed
from the TSD and the sole author of the TSD is appropriately EPA.

26. In conclusion, it should be made clear by EPA within each decume, tions or subject
matter arcas for which the Corps provided data, but the Ypeuments Nnot be characterized as
anything other than analyses performed solely by t The C ould not be identified

as an author, co-author or substantive contributey doc t. Addig naiiy, all
references to the “agencies” in the document TR 5 wc erences 0
corclusions drawn based on the agencies” “eNy) @

27. The point of contact for this mem @n is M Pennifer %\t 202-761-4598
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Review Commaents on Ecoromic Analysis of the EPA-Army Clean Water Rule (Apeil 27, 2015)

Paul Scodari, CEIWR-GW
May 11, 2015

The comments presented below are limited to the 2015 report estimation of CWA Section 404 permit
application costs and compensatory mitigation benefits, and how these caiculations changed from the
2014 report that was released for public comment. The comments are organized in two parts that
address: 1} major revisions from the 2014 report, and 2} what did not significantly change from the 2014
report,

Major Revisions from 2014 Report

1. Revised estimate of increase in jurisdictiona! determinations.
The 2015 repont calculates that the rule will result in a 4 65% overall igo sitive
jurisdictional determinations, while the 2014 report ted the @ jse as 2.7%. The difference

is due to different jurisdictional determination d; sed to produle the estimates—the 2015
report used a dataset cormresponding to fiscal 2013—201% e the 24 @port used a dataset

correspand to fiscal years 2009-2010. Use o 201% he 2 ort purports to respond
to public comments expressing concerm the 2009-2i ataset’ ed a period of significant
economic distress, and thus a relativ, evel of ion 404 @ing.

RN

2. Revised estimates of increase @on Aa&m wma acreage, increase in total
impact acreage, and incr% tal pe& plication .

i cheased Jjurisdictional determinations (4.65%)
as well as a different permi @s to whj revised estimate are applied. The 2014 report
based this analysis on the @umher average impact acreage for) permits issued in
FY2010, while the 2015%70«1 reli it data from FY2008-2014, Specificaily, the 2015 report
used the highest rmits and general permits issued in any one year over this

f indivi
five year period, ¥d average i&‘acreage for permits issued In FY2013 {it is not clear why year
2013 was chosen to calculate average impact acreage for permits).

These changes are driven by the r '

The resuit of these revisions was to change the estimates of totaf additional individuai and general
permits and total additional impact acreage for those permits. For individual permits, the estimated
number of added permits increased from 75 to 217, but the average impact acreage fell from 12.81
to 5.94, resuiting in a net increase in added impacts due to the rule from 960 to 1290 acres. For
general permits, the estimated number of added permits and average impact acreage both roughly
doubled, resulting in an increase in added impacts due to the ruie from 372 to 1200 acres.

These revisions, when combined with the unit cost estimates and cost fermuias for permit
application {which did nat change from 2014 report}, result in an increase in estimated total annvai
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permit application costs. From the 2014 report to the 2015 report, the "high” estimate for annual
permitting costs increased from $52.9 million to $80.3 million.

3. Representation of USACE views

For the 2014 report, USACE made a point of telling EPA to delineate which sections of the analysis
USACE did and did not contribute to, and to characterize the entire report as an EPA analysis. In the
2015 report, by contrast, EPA seems to go out of its way to link report responsibility to USACE. While it is
true that USACE cannot run from this rulemaking or this report, some of things in the report that seem
overblown might be addressed at the margin. One example is the strange report titie. Other examples
involve assertions in the narrative about what the “agencies believe.” For exampfe, the last sentence of
the second full paragraph on page 6 state, "For these and similar reasons, the agencies befieve that
positive jurisdictional determinations under the final rule will be less than assui tor the purpose of
this economic analysis.” These statements should be ldentified, reviewed, and&?ed as deemed

necessary to accurately reflect USACE views.
What Did Not Significantly Change from 2014 Repol $ O

1. Section 404 dominates estimated rule cost% efits : % !@

in both the 2014 report and the 2015 repo! imated effe r Sem drive the estimates of
rule costs and benefits. in the 2018 repo; high” e te for ion 404 compliance casts {sum
of permit application and mitigation pres: of to! i®Pcosts, and estimated Section 404
benefits accounts for 87% of total hat report did not include estimates of

m; revised estimates apparently were

*
2. Proportionality of estimated Se be\?'g costs

tn both the 2014 and 2015 re stirg ion 404 benefits, which are based on compensatory
mitigation for permitted | . Ou ated Section 404 compliance costs. This is because unit
{mitigation) benefitgr, ter t \& compliance} costs for a "typical” Section 404 permit, where

both are hased on un pact acreadw’So even though the 2015 report significantly increased
estimated positive jurisdictional determinations and permitted impacts, this did not {could not} change
the overall relationship between estimated benefits and casts for Section 404, and thus for the rule as a

whole.

3. Section 404 benefits analysis

USACE has always recognized that the Section 404 benefits analysis is meaningless. However, agencies
are required by Administrative policy to develop benefits estimates for rulemakings whenever possible.
The OMB representative for this rulemaking encouraged and appears comfortable with the benefits
transfer approach applied for Section 404 benefits analysis, and from the beginning EPA was intent on
including a benefits analysis that would show that rule benefits outweigh costs {even though the CWA
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does not require such a showing). There is nothing more to say or do relating to this benefits analysis,
however. USACE is just going to have to live with it and leave responsibility for defending it to EPA and
oMme.
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Senator SULLIVAN. Mr. Chairman, you are recognized, if you
would like to make an opening statement.
[The prepared statement of Senator Sullivan follows:]

STATEMENT OF HON. DAN SULLIVAN,
U.S. SENATOR FROM THE STATE OF ALASKA

Good morning. The purpose of this hearing is to explore whether the experience
and expertise of the Army Corps of Engineers provides support for the recently fi-
nalized rule that changes the regulatory definition of “waters of the United States”
under the Clean Water Act.

Congress has the constitutional authority, and indeed obligation, to conduct over-
sight of the actions of executive branch agencies.

Oversight is particularly important when we have a pattern of behavior from cer-
tain agencies, like EPA, of consistently issuing rules that completely disregard the
limits on their authority imposed by Congress. In fact, on June 26, just 3 days be-
fore the Supreme Court overturned EPA’s Mercury and Air Toxics Rule, EPA Ad-
ministrator McCarthy bragged to HBO’s Bill Maher that the Supreme Court’s deci-
sion would not matter because it took 3 years to get to the Supreme Court, and by
then most facilities were already in compliance—“investments have been made.”

This arrogance and disregard for the law are evident in the WOTUS rule as well.

It’s no secret that I think that the final WOTUS rule goes far beyond the author-
ity granted by Congress. At a hearing back on March 4th, I asked Administrator
McCarthy for her legal analysis that supports the rule. No response. On July 14th,
Senator Inhofe and my Republican committee colleagues joined me in a letter asking
again for that legal analysis. We never received it.

Today, we are focusing on the factual record for the WOTUS rule. Whatever your
views are on the limits of authority under the Clean Water Act, we all should be
able to agree that an agency rulemaking must be supported by a factual record.

In numerous places, the preamble to the final rule states that the rule’s require-
ments are based on the science, agency expertise and experience, and case-specific
jurisdictional determinations.

To understand what documents the preamble is referring to, back in July Chair-
man Inhofe sent a letter to EPA asking for copies of the scientific studies that the
agencies relied on and a letter to Secretary Darcy asking for the examples of case-
specific determinations that the agencies relied on.

EPA has not yet identified any specific scientific studies in response to Chairman
Inhofe’s letter. We are waiting for that response as well as a response to our long-
standing request for a legal analysis before scheduling a hearing with EPA.

Secretary Darcy has responded to Chairman Inhofe’s letter by candidly admitting
that the final WOTUS rule is not based on the case-specific jurisdictional determina-
tions of the Corps—even though the preamble to the final rule makes that claim.
She had to make that admission because, as we now know from memoranda pre-
pared by Corps career staff that have been provided to the EPW Committee, case-
specific jurisdictional determinations that provide a basis for the WOTUS rule do
not exist.

I would hope that all members of this subcommittee agree that when agencies
make claims about a rulemaking record that are flatly contradicted by senior career
staff within an agency, that is cause for concern. In fact, that strikes at the heart
of the integrity of the rulemaking process.

I am not talking about legal interpretations or policy disputes. I am talking about
statements the agencies presented as facts that, according to memoranda written
by technical experts in the Corps of Engineers, are simply not true.

I understand that this hearing puts Ms. Darcy in an awkward position. EPA may
have been in the driver’s seat in developing the legally questionable WOTUS rule,
but Assistant Secretary Darcy signed this rule along with Administrator McCarthy.
She, as well as EPA, is responsible for the veracity of the claims made in it.

I was surprised to learn of the degree of conflict between two agencies. To me,
this is further confirmation that the EPA is truly an agency that is out of control.

I appreciate Ms. Darcy’s willingness to do the right thing by sharing those memo-
randa with the committee as part of our oversight responsibilities. I also appreciate
her willingness to appear before the subcommittee to discuss the Corps’ participa-
tion in the Waters of the United States rule.

Finally, I want to remind her that we expect her to be candid in her answers.
This subcommittee will not accept any attempts to evade answering questions based
on claims of executive branch confidentiality interests, deliberative process privilege,
or ongoing litigation. While these excuses may work in responding to FOIA requests
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or defending litigation, these are not a basis for withholding information from Con-
gress. It is important that Congress hear directly from you about why the views of
your technical experts were largely ignored and why the record for the WOTUS
rulemaking and the Corps memos contradict statements made in the preamble to
the final rule.

Senator INHOFE. Well, this is a subcommittee hearing, so it is
probably not appropriate to make an opening statement. I think
perhaps we can just move on.

I would like to make a comment, however. This is the second
time now this week that this has happened, that we don’t have any
of the minority showing up for this meeting, and I think that is re-
grettable. Hopefully, they will come, and I hope that the staff who
is here from the minority will talk to the minority and see if we
can get their presence here.

I think it might be appropriate to just go ahead and hear from
Ms. Darcy.

[The prepared statement of Senator Inhofe follows:]

STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

The Waters of the United States rule is not just another example of regulatory
overreach by the Obama administration. This rule is not only unlawful; it is com-
pletely unfounded.

For most of its rules the Administration puts together a factual record and argues
that the facts support more Federal control. This factual information can be re-
viewed and evaluated as part of the administrative record.

This did not happen in the waters of the United States rulemaking. According to
the one court that has looked at the merits of this rule, EPA and the Army simply
made up new tests for expanding Federal control over land and water without any
support in the record.

On August 27, Judge Erickson of the District of North Dakota issued an injunc-
tion that prevented the WOTUS rule from going into effect in 13 States because the
rulemaking record is “inexplicable, arbitrary, and devoid of a reasoned process.”

In fact, Judge Erickson noted: “On the record before the court, it appears that the
standard is the right standard because the Agencies say it is.”

Judge Erickson is right. We have memoranda from the Army Corps of Engineers
that document the fact that EPA believes it has authority to assert Federal control
wherever they want. In fact, EPA even told the Corps that it has blanket authority
to take control over millions of acres of isolated wetlands and can justify that power
grab by giving up jurisdiction in other areas—even though these kinds of policy
choices are the purview of Congress, not the executive branch.

Even if EPA had that kind of legislative authority—which they do not—the final
rule does not make this tradeoff. In areas where the Corps expressed concern that
the draft rule gave up jurisdiction, EPA made changes. Where the Corps expressed
concern that the draft final rule went too far, EPA refused to address those con-
cerns.

So what we have is a final rule that the Corps of Engineers career experts say
is not “reflective of Corps experience or expertise.” In fact, the Corps of Engineers
asked that their name and logo be removed from the background documents that
EPA developed to support the rule.

These facts alone are should have caused the EPA and the Army to withdraw the
rule and start over. But unfortunately, the situation is even worse.

Not only is the final WOTUS rule unsupported by the rulemaking record, EPA
and the Army have tried to hide that fact by affirmatively stating that the rule is
based on the Corps’ expertise and experience, including case-specific jurisdictional
determinations. Based on the memoranda developed by the career staff at the
Corps, we know that these statements are false.

I find this deeply troubling. It is one thing to disagree on law and policy. But it
is quite another to make false claims to the American people.

We know EPA was in the driver’s seat for this rulemaking, and I am very sorry
that the Army is caught up in this mess. But after the career experts at the Corps
of Engineers used words like “not accurate,” “unfounded,” “not supported by science
or law,” “inconsistent with the Supreme Court’s decisions in Rapanos and
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SWANCC,” and “regulatory over-reach” to describe this rule I wish the Army had
withdrawn its support.

But they did not.

Now that these facts have come to light it is time for EPA and the Army to admit
that the WOTUS rule is indefensible.

Rather than put the American people through years of confusion while the rule
challenges wend their way through the courts, the Administration should do the
right thing—withdraw this arbitrary and capricious rule and start over.

Senator SULLIVAN. Secretary Darcy, why don’t we begin 5 min-
utes with your opening statement? And if Senator Whitehouse or
others come, we will hear from them.

STATEMENT OF JO-ELLEN DARCY, U.S. ASSISTANT SECRETARY
OF THE ARMY

Ms. DARCY. Good morning. Chairman Inhofe, Chairman Sullivan,
members of the committee, I am Jo-Ellen Darcy. I am the Assistant
Secretary of the Army for Civil Works. I want to thank you for this
opportunity to come before the subcommittee this morning to dis-
cuss with you the Army’s participation in developing the final rule
entitled Clean Water Rule: Definition of Waters of the United
States.

As you know, the final Clean Water Rule was published in the
Federal Register on June 29th of this year and became effective in
all but 13 States on the 28th of August. In those 13 States, the
U.S. Army Corps of Engineers continues to implement Clean Water
Act section 404 responsibilities under the prior regulation when
making jurisdictional determinations and issuing permits.

The process leading to the June 15th publication of the final rule
started years ago when Members of Congress, key local and na-
tional stakeholders, and the American public spoke loudly and
clearly, demanding that the Environmental Protection Agency and
the Department of the Army deliver a new common sense set of
rules that would add clarity and predictability to the implementa-
tion of the Clean Water Act following the U.S. Supreme Court’s
SWANCC decision in 2001 and the Rapanos decision in 2006,
which called into question the agencies’ decisions over which wa-
ters were considered to be waters of the United States.

President Obama therefore called upon the administrator of the
EPA and the Secretary of the Army to clear up the confusion by
issuing a rule that would not only protect our Nation’s waters as
contemplated under the Clean Water Act, but also improve regu-
latory predictability, certainty, and transparency. That was our
charge, and that is what the new rule accomplishes.

Alongside EPA Administrator Gina McCarthy and her prede-
cessor, the Army was an active partner in developing the rule. The
rule, however, affects all programs established by the Clean Water
Act, one aspect of which is the U.S. Army Corps of Engineers’ per-
mit program for the discharge of dredge or fill materials, commonly
referred to as a 404 Program.

As Assistant Secretary of the Army for Civil Works, I am respon-
sible for setting the overall strategic direction for the civil works
program. I am responsible for developing policy and guidance for
administering the 404 Program. When undertaking these respon-
sibilities, just as with my other assistant secretary responsibilities,
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I coordinate with senior leadership at the U.S. Army Corps of Engi-
neers.

The exercise of my discretionary authority is always informed by,
among other valuable inputs, the technical expertise offered by the
experienced regulators and program officials at the Corps and my
staff. This is precisely the process I established and used in formu-
lating the Army’s position on many of the policy decisions that
arose during the drafting and vetting of the proposed final rule.
The inevitable internal differences of opinions encountered in the
course of this rulemaking process were not unusual.

The final rule was not only the product of EPA and Army col-
laboration, but was improved by a lively and productive inter-
agency process when numerous agencies actively engaged in the
formulation and development of the final rule. The decisions I
made on behalf of the Army were reached after receiving the Corps’
input. I have personally spoken with the Chief of Engineers, Lieu-
tenant General Thomas Bostick, and he has confirmed that the
Corps is unequivocally committed to implementing the new rule as
effectively and efficiently as possible.

The final rule reflects many changes as a result of listening to
the public and carefully considering the interests of all Americans,
including our Nation’s farmers and ranchers. The public demand
for a common sense rule was heard. The Clean Water Rule rep-
resents years of scientific study, as well as public outreach.

The Clean Water Rule addresses the tens of millions of miles of
the Nation’s streams and millions of acres of wetlands whose pro-
tection against pollution had become confusing and complex fol-
lowing the SWANCC and the Rapanos decisions.

The Clean Water Rule will protect those streams and wetlands
that have been scientifically shown to have the greatest impact on
the water quality of downstream traditional navigable waters and
that form the foundation of our Nation’s water resources. The rule
ensures that waters protected under the Clean Water Act are more
precisely defined, more predictable, easier for landowners and busi-
nesses to understand, and consistent with law and the latest
science.

Clean water is vital to our health, to our communities, and to our
economy. We need clean water upstream to have healthy and vi-
brant communities downstream. Almost 117 million Americans,
that’s 1 in 3 people in this country, get their drinking water from
streams impacted by the types of waters whose jurisdictional status
has been clarified by the Clean Water Rule. Our cherished way of
life and our economy are dependent on having access to an abun-
dance of clean water.

I want to thank you again for the opportunity today, and I will
answer any questions you have that do not involve matters in liti-
gation. Thank you.

[The prepared statement of Ms. Darcy follows:]
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Chairman Inhofe, Ranking Member Boxer, Chairman Sullivan, Ranking Member
Whitehouse, [ am Jo-Ellen Darcy, Assistant Secretary of the Army for Civil Works.
Thank you for the opportunity to come before the Subcommittee on Fisheries, Water, and
Wildlife to discuss with you the Army’s participation in developing the final rule,

entitled, “Clean Water Rule: Definition of ‘Waters of the United States.””

As you know, the final Clean Water Rule was published in the Federal Register on June
29, 2015 and became effective in all but 13 states on the 28th of August. In those 13
states, which are subject to a preliminary injunction issued by the North Dakota District
Court, the U.S. Army Corps of Engineers continues to implement its Clean Water Act
section 404 responsibilities under the prior regulation when making jurisdictional

determinations and issuing permits under the Clean Water Act.

The Clean Water Rule is being challenged by certain trade associations, States, and
environmental groups. Currently, there are more than 12 pending matters in district
courts throughout the nation. In addition, 15 petitions for review challenging the rule

have been consolidated in the Sixth Circuit Court of Appeals.

The process leading to the June 2015 publication of the final rule started years ago when
members of Congress, key local and national stakeholders, and the American public
spoke loudly and clearly demanding that the Environmental Protection Agency (EPA)
and the Department of the Army deliver a new common-sense set of rules that would add
clarity and predictability to the implementation of the Clean Water Act following the
United States Supreme Court’s 2001 and 2006 decisions, specifically SWANCC and
Rapanos, which called into question the agencies’ decisi0n§ over which waters were
“waters of the United States.” President Obama therefore called upon the Administrator
of the EPA and the Secretary of the Army to clear up the confusion by issuing a rule that
would not only protect our Nation’s waters, as contemplated by the Clean Water Act, but
also improve regulatory predictability, certainty, and transparency. That was our charge

and that is what the new rule accomplishes.
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Alongside EPA Administrator Gina McCarthy and her predecessor, the Army was an
active partner in developing the rule. As you know, the rule is definitional in nature and
clarifies the scope of the term “waters of the United States™ as used in the Clean Water
Act. The rule affects all programs established by the Clean Water Act, one aspect of
which is the U.S. Army Corps of Engineers’ permit program for the discharge of dredged

or fill material, commonly referred to as the “404 Program.”

As Assistant Secretary of the Army for Civil Works, I am responsible for setting the
overall strategic direction for the Army’s Civil Works Program. I am therefore
responsible for developing policy and guidance for administering the 404 Program. When
undertaking these responsibilities, just as with my other Assistant Secretary of the Army
for Civil Works responsibilities, I coordinate with senior leadership at the U.S. Army
Corps of Engineers. The exercise of my discretionary authority is always informed by,
among other valuable inputs, the technical expertise offered by the experienced regulators
and program officials at the Corps and on my staff. This is precisely the process I
established and used in formulating the Army’s position on many of the policy decisions
that arose during the drafting and vetting of the proposed and final rule. The inevitable
internal differences of opinions encountered along the way to this final rule were not

unusual in the course of a rulemaking process.

The final rule was not only the product of EPA and Army collaboration but was
improved by a lively and productive interagency process. Numerous agencies actively
engaged in the formulation and development of the final rule. The choices and decisions [
made on behalf of the Army were reached after receiving the Corps’ input and always in
close consultation with EPA. [ am proud of the Army’s role in developing the rule. We
stand shoulder to shoulder with our colleagues at EPA in support of the merits of the final
rule and the process used to develop it. Both EPA and the Army will rely heavily on the
expertise and judgment of our senior leadership teams as we move forward in
implementing the new rule. I have personally spoken with the Chief of Engineers,

LTG Thomas Bostick, and he has confirmed that the Corps is unequivocally committed

to implementing the new rule as effectively and efficiently as possible. The Army and
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EPA are continuing to closely monitor implementation of the new rule. Furthermore, to
ensure openness and transparency, we are establishing a publicly-available automated

tracking system for all determinations made under the new rule.

With respect to matters associated with the single administrative record supporting the
final Clean Water Rule, 1 would note that the rule was issued under the Administrator’s
general administrative authority (33 U.S.C. §1251), as well as her authority to prescribe
regulations (33 U.S.C. §1361(a)) under the Clean Water Act. As such, the Army is
following EPA’s Administrative Records Guidance manual. In accordance with this
guidance, an administrative record has been assembled for judicial review purposes that
contains all relevant non-deliberative information the agencies considered, including
information that supports or is contrary to the action taken. Because the administrative
record does not include deliberative documents, the record for this rule does not include
materials such as internal e-mails, staff attorney opinions or work product, or documents
exchanging preliminary opinions or recommendations. These materials are excluded
regardless of whether they include supporting or conflicting opinions on the merits of
scientific, technical, or policy issues, or contain recommendations for options not
ultimately adopted by the agencies. The administrative record for this rule was recently

filed in the Sixth Circuit Court of Appeals.

The final rule reflects many changes as a result of listening to the public and carefully
considering the interests of all Americans, including America’s farmers and ranchers. At
stated by the National Farmers Union, “[w}]hile the rule is not perfect from our
perspective, the final rule is an improvement over the proposed rule. The final rule puts
bright-line limits on jurisdiction over neighboring waters, offering farmers increased
regulatory certainty and mitigating the risk of enforcement or litigation. The final rule
also provides clarity on which ditches fall under the Clean Water Act jurisdiction,
removing a gray area that has caused farmers and ranchers an incredible amount of
concern.” Again, the public demand for a common-sense rule was heard. The Clean
Water Rule is a major and positive step forward. It represents years of scientific study

and public outreach.
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The Clean Water Rule addresses the tens of millions of miles of the Nation’s streams and
millions of acres of wetlands whose status under the Clean Water Act requires further
clarification following the 2001 and 2006 Supreme Court decisions in SWANCC and
Rapanos. The Clean Water Rule will protect those streams and wetlands that have been
scientifically shown to have the greatest impact on the water quality of downstream
traditional navigable waters and that form the foundation of our Nation’s water resources.
The rule ensures that waters protected under the Clean Water Act are more precisely
defined, more predictable, easier for landowners and businesses to understand, and

consistent with the law and latest science.

Clean water is vital to our health, communities, and economy. We need clean water
upstream to have healthy and vibrant communities downstream. Almost 117 million
Americans, that’s one in three people in this country, get their drinking water from
streams impacted by the types of waters whose jurisdictional status has been clarified by
the Clean Water Rule. Our cherished way of life and our economy are dependent upon

having access to an abundance of clean water.

Now that the Clean Water Rule has gone into effect, the Army’s focus has turned towards
ensuring that implementation of the rule will achieve the goal of providing greater
predictability, certainty, and transparency in identifying which waters are jurisdictional

under the Clean Water Act.

Thank you again for the opportunity to be here today. I will be happy to answer any
questions you may have that do not involve matters in litigation. This concludes my

statement.
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Subcommittee on Fisheries, Water, and Wildlife of the Senate Committee on Environment
and Public Works Hearing entitled, “Oversight of the Army Corps of Engineers’
Participation in the Development of the New Regulatory Definition of ‘Waters of the United
States.” Wednesday, September 30, 2015 Questions for the Record for Jo-Ellen Darcy

Chairman Inhofe:

1. Analyses relied upon to inform your decisions.

You testified that “] had economists in my office review the economic analysis and
the technical analysis.” At my request, you also agreed to provide copies of these
reviews. Please provide those to the Committee.

Response:
The economists in my office provided written analysis of the proposed rule. That analysis

became part of the final Environmental Assessment (EA) for the Clean Water Rule:
Definition of Waters of the United States. Their analysis in the EA is copied below.

4.2 SOCIO-ECONOMIC

Wetlands have a socio-economic value to the Nation and its residents and visitors,
especially in providing positive ecosystem services that contribute to human well-being.
Some of these services include preservation of food supply (i.e. rice farming);
preservation of habitats and food supply for a variety of species including fish, migratory
birds and other organisms; increasing water supply, purification, and quality; providing
additional resiliency in coastal protection and flood regulation (per Section 4.3); and
increasing recreational opportunities and tourism (per Section 4.1.3).

These services are difficult to quantify as monetized values, because they are not market
goods with a direct dollar value, but instead are qualitative and can be derived by noting in
addition to their services, their preventative contribution to flooding and general
environmental degradation. Waters of the United States contribute to a desirable quality
of life and sustainability of that quality of life. The EPA estimates that wetlands could have
a value of up to $15 trillion (The Millennium Ecosystem Assessment, 1997) and studies of
the role of coastal wetlands in reducing the severity of impacts from hurricanes in the
United States found that they provided storm damage reduction services with an
estimated value of $23.2 billion per year. (Costanza 2008)

7.0 CONCLUSION

In respect to the Socio-Economic analysis of the costs and benefits conducted by the
EPA, indications are that indirect incremental benefits exceed indirect incremental costs.
The analysis acknowledges that there is a possibility that costs (and benefits) may be
overstated because each new jurisdictional water may not be affected by all Clean Water
Act programs simultaneously, and in some cases a particular activity affecting a waters of
the United States may be exempt from permitting under the Clean Water Act. The water
in the “other waters” category represents the greatest potential for changes in
jurisdictional determinations as a result of adoption of the rule. However, it is also likely
that the benefits may be understated because the benefits are based primarily on

Page 1 of 15
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compensatory mitigation acres (from the Section 404 program) and that the willingness to
pay analysis used to value these acres are from existing studies conducted between 1986
and 2000. in recent years the public has become more aware of the value of wetlands
and updated studies might show a significant increase in willingness to pay associated
with preserving wetlands, particularly when wetlands are tied to a concrete utility, such as
improved water quality, hunting and fishing habitat, general recreation, or flood control.

2. Changes to TSD and Other Background Documents to Address Corps
Criticisms

You have said changes were made to the Technical Support Document to respond
to the Corps’ criticisms.

A. May 15, 2015 memorandum from the Chief of the Corps’ Regulatory Program to
General Peabody — which General Peabody forwarded to you —states:

The [Technical Support Document] states that the 4,000-foot distance threshold
limit .... “will protect the types of waters that in practice have been determined to
have a significant nexus on a case-specific basis.” This statement is unfounded.

The Corps’ wetlands expert goes on to explain that this statement cannot be true
because before the new WOTUS rule went into effect, isolated wetlands were
analyzed based on whether they have a connection to interstate commerce, not
whether they have a significant nexus to navigable waters.

Even though the Corps told you it is “unfounded” this statement about the 4,000
foot limitation is in the final Technical Support Document, at page 356.

Do you believe this is a true statement? What is your basis for that belief?

Response:
in promulgating the 4,000 foot boundary, the agencies have balanced protection and

clarity, scientific uncertainties and regulatory experience, and established a line that is, in
their judgment, reasonable and consistent with the statute and its goals and objectives.

To support your claim that you made changes to address the Corps’ concerns,
please provide the Committee with a red-line of the changes made to the preambie,
the Economic Analysis and the Technical Support Document after May 15, 2015.

Response:
A red-line version of the proposed rule that shows the changes between the proposed rule

and the final rule is attached to these responses.

3. Changes to final rule to address the Corps’ concerns

You testified that changes were made to the final rule to address some of the
Corps’ concerns. In your July 17 letter transmitting the Corps memos you
identified those changes as: “inclusion of the 100-year flood plain in section (a)(8),
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modification to the ditch exclusion in section (b)(3)(ii), and inclusion of a flexible
grandfathering provision in the preamble.”

The rule changes have the effect of broadening jurisdiction to address concerns
raised by the Corps that parts of the draft final rule were too narrow.

Were any changes made to address concerns that the draft final rule was overly
broad? If yes, please identify those changes.

Response:
The Clean Water Rule provides increased clarity for landowners while fuffilling the Clean

Water Act’s goals of protecting waters of the United States. In that light, the Army and
EPA made several changes that narrowed the reach of Clean Water Act jurisdiction. For
example, the final rule established a bright fine limitation on when a water may be
considered “neighboring.” In the proposed rule, the term “neighboring,” an element of the
definition of “adjacency,” was defined as “waters located within the riparian area or
floodplain of a water identified in [§ 325(a)(1-5)], or waters with a shallow subsurface
hydrologic connection or confined surface hydrologic connection to such a jurisdictional
water.” Definition of “Waters of the United States” Under the Clean Water Act Proposed
Rule, 79 Fed. Reg. 22,188, 22,263 (Apr. 21, 2014). The Agencies requested “other
reasonable options for providing clarity for jurisdiction over waters with these types of
connections,” including those “establishing specific geographic limits” for adjacency such
as “distance limitations.” /d. at 22,208. Based on that request and the corresponding
comments, the final rule included bright line limitations on when a water could be
considered neighboring. In particular, no water farther than 1500 feet from the ordinary
high water mark of a water identified in § 328.3(a)(1-5) may be considered neighboring.

Furthermore, the scope of § 328.3(a)(7) waters was narrowed. In the proposed rule, all
waters, including wetlands, were jurisdictional that had a significant nexus with a water
described in § 328.3(a)(1-3). 79 Fed. Reg. at 22,263. In the proposed rule, the agencies
requested comment on several directions for the definition of “other waters,” including the
aggregation of similarly situated waters. /d. at 22,215. After considering all the information
before them, the agencies determined that only certain waters would be subject to a case-
specific significant nexus analysis: certain similarly situated waters, § 328.3(a)(7), as well
as waters located within the 100-year floodplain of (a)(1-3) waters and waters located
within 4000 feet of the high tide line or ordinary high water mark of (a)(1-5) waters, §
328.3(a)(8).

The categorical exclusions were also increased from the proposed rule to the final rule,
again narrowing the scope of the rule and improving clarity for landowners while still
protecting the environment. Categorical ditch exclusions were added as well as further
exclusions for “stormwater control features constructed to convey, treat, or store
stormwater and cooling ponds that are created in dry land. Clean Water Rule: Definition of
“Waters of the United States,” 80 Fed. Reg. 37,054, 37,059 (June 29, 2015).

Additionally, the final rule specifically excluded groundwater and lists a number of other
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exclusions previously only discussed in preamble language. The exclusions will apply to
waters regardiess of whether they might otherwise be considered jurisdictional. Also, for
the first time, the agencies excluded by rule ditches that have intermittent or ephemeral
flow, and ditches that are not tributaries to traditional navigable waters, interstate waters,
or the territorial seas, regardiess of their flow regime. These excluded ditches cannot be
“recaptured” under any of the jurisdictional categories of “waters of the United States”
under the rule.

4. Statements about the record support for the definition of tributary (including
ephemeral streams)

To justify jurisdiction over any water that meets the final rule definition of tributary
- which include ephemeral streams that hold water only after it rains -- the
preambile to the final rule states: Practical experience demonstrates that upstream
waters, including headwaters and wetlands, significantly affect the chemical,
physical, and biological integrity of downstream waters.

However, a May 15, 2015 memorandum from the Chief of the Corps’ Regulatory
Program to General Peabody states:

The [Technical Support Document] emphasizes that the agencies undertook a very
thorough analysis of the complex interactions between upstream waters and
wetlands and the downstream rivers to reach the significant nexus conclusions
underlying the provisions of the draft final rule... [T]he Corps was not part of any
type of analysis to reach the conclusions described; therefore, it is inaccurate to
reflect that ‘the agencies’ did this work or that it is reflective of Corps experience or
expertise.

Similarly, the Assistant Chief Counsel for Environmental and Regulatory Programs
wrote in an April 24, 2015 memorandum to General Peabody that there are “legal
and scientific questions” regarding the definition of tributary because:

That assertion of jurisdiction over every stream bed has the effect of asserting
CWA jurisdiction over many thousands of miles of dry washes and arroyos in the
desert Southwest, even though those ephemeral dry washes, arroyos, etc. carry
water infrequently and some time in small quantities...

Have you seen examples of the “practical experience” of the Corps that supports
the determination that all ephemeral streams, even those that carry water
infrequently and in small quantities, have a significant effect on navigable waters?
According to the Assistant Chief Counsel, the Corps has not seen that analysis.

Response:
The Clean Water Rule does not include “the determination that all ephemeral streams,

even those that carry water infrequently and in small quantities, have a significant effect
on navigable waters.”
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The Rule's definition of “tributary” requires that flow must be of sufficient volume,
frequency, and duration to create the physical characteristics of bed and banks and an
ordinary high water mark. If a water lacks sufficient flow to create such characteristics, it is
not considered a “tributary” under the Rule. The Rule includes ephemeral streams that
meet the definition of tributary as “waters of the United States” because the agencies
determined that such streams provide important functions for downstream waters, and in
combination with other covered tributaries in a watershed significantly affect the chemical,
physical, and biological integrity of traditional navigable waters, interstate waters, and the
territorial seas. These significant effects on traditional navigable waters, interstate waters,
and the territorial seas occur even when the tributary is small, intermittent, or ephemeral.
The Corps has practical experience making jurisdictional determinations under the
Rapanos analysis where the Corps considers whether any stream has relatively
permanent flow to be jurisdictional or has non-relatively permanent flow to require a
significant nexus determination. The Corps provided raw stream-related data to EPA from
ORM?2. These data reflected only approved JDs sought by applicants and the data
included all types of streams — not just ephemeral. EPA did its own analysis of the data as
part of the Economic Analysis.

Since we know the “practical experience” of the Corps does not support this
determination, what is the preamble referring to?

Response:
See response to previous question.

5. Statements about the record support for regulating all waters within 4,000 feet
or within the 100-year flood plain of other jurisdictional water on a case by case
basis

The preamble to the final rule says,

Recognizing that there is no optimal line, in selecting both the 100-year floodplain
for and the 4,000 foot boundaries the agencies looked principally to the extensive
experience the Corps has gained in making significant nexus determinations since
the Rapanos decision.

This statement is contradicted by the Chief of the Corps’ Regulatory Program, who
told you that before this new rule, the Corps did not make “significant nexus”
determinations for isolated waters, like water that is 4,000 feet away but has no
hydrologic connection to navigable water.

So, what “significant nexus determinations” are you talking about in the preambie?
Has anyone assured you that these determinations exist? Have you seen copies?
Are they in the administrative record? What categories of water do they apply to?
Do any apply to water with no hydrologic connection to navigable water? Can you
give me copies of these determinations?

Response:
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After the U.S. Supreme Court's decision in Rapanos, the agencies signed the
memorandum “Clean Water Act Following the U.S. Supreme Court's Decision in Rapanos
v. United States & Carabell v. United States.” In that memorandum the agencies stated
their intent to use Justice Kennedy's significant nexus text for the following categories of
waters: non-navigable tributaries that are not relatively permanent, wetlands adjacent to
non-navigable tributaries that are not relatively permanent, and wetlands adjacent to but
that do not directly abut a relatively permanent non-navigable tributary. The EPA reviewed
two hundred AJDs, including AJDs that used the significant nexus test. The approved
jurisdictional determinations upon which EPA relied are part of the Rule's administrative
record and are publicly available. They can be found on www.regulations.gov with the
Docket Document ID EPA-HQ-OW-2011-0880-20876. Moreover, EPA's analysis of those
approved jurisdictional determinations is also publicly available as part of the Rule's
administrative record. One can access that document at www.regulations.gov with the
Docket Document ID EPA-HQ-OW-2011-0880-20877.

6. Documentation of all case-specific determinations referenced in the preamble
In my July 6 and July 27 letters to you | asked for jurisdictional determinations and
other documentation memorializing field observations relied upon to support the
factual determinations made in the final rule. You responded on August 28 by
stating that the rule is not supported by individual field observations. On
September 30, Senator Wicker asked for copies of the “case-specific
determinations across the country and in diverse settings” that are referred to in
the preamble to the rule. Specifically, at page 37065, the preamble states that:
science along with the practical expertise developed through case specific
determinations across the country and in diverse settings is reflected in the
agencies’ conclusions with respect to waters that have a significant nexus, as well
as where the agencies have drawn boundaries demarking where ‘“waters of the
United States’ end.

At page 37,080, the preamble also says: “The adjacency provision is based on the
best available science, intent of the CWA, and case law, and is consistent with the
experience of the agencies in making case-specific significant nexus
determinations.”

Senator Wicker asked for copies of these case-specific determinations and you
responded that you will provide them for the record if at all possible, referencing
the on-going litigation over the final rule.

Any case-specific determinations relied on by EPA or the Corps to develop the rule
generally and the definition of adjacency specifically are not protected from public
disclosure and certainly cannot be withheld from Congress, even if the rule is being
litigated. So, | join Senator Wicker’s request and ask you to provide the Committee
with these determinations.

Response: _ ‘
The approved jurisdictional determinations upon which EPA relied are part of the Rule’s
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administrative record and are publicly available. They can be found on
www.regulations.gov with the Docket Document 1D EPA-HQ-OW-2011-0880-20876.
Moreover, EPA's analysis of those approved jurisdictional determinations is also publicly
available as part of the Rule's administrative record. One can access that document at
www.reguiations.gov with the Docket Document |D EPA-HQ-OW-2011-0880-20877.

7. Percent of land within 4,000 feet of a body of water

I know that Corps expressed concerns that there might be some water that they
wanted to regulate that is located more than 4,000 feet away from other water and
asked EPA to allow case-by-case significant nexus determinations for all water in
the 100 year flood plain. EPA made this change.

My concern is the opposite. Given the new definition of tributary, that includes all
ephemeral streams, | am concerned that almost all land in the United States will be
within 4,000 feet of a body of water. The American Farm Bureau Federation has
done this analysis for few states. For example, 100 percent of the land in Virginia is
within 4,000 feet of a body of water. 95% of the land in Oklahoma is within 4,000
feet of a body of water. So, all waters in Virginia and most in Oklahoma are
potentially regulated, unless they meet the terms of one of the exemptions.

Has the Corps done any mapping to figure out what parts of the country are within
4,000 feet of other water? Will you develop that information and share it with the
public? Otherwise, how is an ordinary citizen to know whether his property is
potentially regulated?

Response:
The Corps has not done the mapping as you describe. Citizens can ask the Corps to

complete a jurisdictional determination of a property. Maps of jurisdictional waters are
developed by the Corps when a landowner requests a jurisdictional determination. The
jurisdictional analysis, including any maps that are developed, are based on site-specific
information at the time the request is made.

8. Acres of land affected by (a)(7) categories

In response to a question from Senator Rounds you promised to provide the
Committee with the number of acres of land potentially jurisdictional as categories
of wetlands identified in new subsection (a)(7) of the WOTUS Rule (Prairie potholes,
Carolina bays and Delmarva bays, Pocosins, Western vernal pools, and Texas
coastal prairie wetlands). Please provide both the total acreage for each category
as well as the break down for each category by state. You must have this
information since you already determined that these wetlands are “similarly
situated.”

Response:

The Corps provides site-specific, approved jurisdictional determinations to determine
whether there are or are not waters of the U.S. present in a specific review area, generally
only at the request of a landowner. The preamble to the new rule describes the regions
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where the (a)(7) subcategories of waters may be found (80 FR 37071). The Corps does
not regulate land, only water bodies that may be subject to CWA jurisdiction. Accordingly,
the Corps does not have acreage figures.

It is important to emphasize that the Rule would not assert jurisdiction by rule over the five
categories of (a)(7) waters. Jurisdiction only exists where it is determined that these
waters, once combined with similarly situated waters in the same watershed, have a
significant nexus to (a)(1-3) waters. This represents a reduction in jurisdiction over so-
called isolated waters compared to the previous definition of “Waters of the United
States.”

9. NEPA compliance

Under the Clean Water Act, EPA rules are exempt from NEPA, but Corps of
Engineers rules are not. One of the issues raised in the Corps memos is whether or
not the Corps needed to do a complete NEPA analysis, including an Environmental
Impact Statement.

Is it your position that the changes made between the draft final rule and the final
rule addressed any concerns that the rule gave up jurisdiction and therefore the
Corps could make a Finding of No Significant Impact under an Environmental
Assessment?

Response:
Your question states that “Corps of Engineers rules are not [exempt from NEPA].” The

Clean Water Rule was promulgated under the Administrator's CWA authority to determine
the scope of jurisdiction for ail programs under the Act—including the section 404
program. Consistent with the Administrator’s authority and the CWA exemption for EPA
regulations from NEPA's requirements, the CWR is exempt from NEPA’s requirements. |
was the decision maker for the Department of the Army NEPA action and, after
considering all of the data and analysis | received, made the decision that the
implementation of the Rule would not result in a significant impact to the human
environment.

The preamble to the final rule claims that “fewer waters will be defined as “waters
of the United States” under the rule than under the existing regulations.” While |
disagree with that statement, if it were true, wouldn’t an EIS be needed?

Response:
See response to previous question.

Did all of your staff agree with the conclusion that you did not need to do an EIS?

Response:
See response to previous question.

The EA that you signed on May 27 lists Gib Owen as the first author of the
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document. Did someone else have lead responsibility for the NEPA analysis for the
WOTUS rule before Mr. Owen was assigned that task? Did that other person agree
that no EIS was needed? Did you reassign responsibility for the NEPA analysis
away from that other person?

Response:
Based upon the skills and expertise of those in my office, | asked Mr. Gib Owen to lead an

effort to develop a NEPA document for the action. Mr. Owen has extensive experience
with environmental compliance and therefore had the necessary skills and expertise to
lead the environmental compliance effort for the Clean Water Rule. His effort led to the EA
and FONSI, which represent my considered view.

Has that person seen any other change in his or her position and responsibilities
this year?

Response:
That individual’s grade, title, and position description have not changed.

10. Interplay with OSM Stream Protection Rule

In contributing to the development of the Clean Water rule, was the Corps involved
in any way with the development of the Stream Protection Rule? if so, how did the
Corps contribute in the development of that rule?

Response:
The Corps was not involved in the development of the Office of Surface Mining's (OSM’s)

Stream Protection Rule. The Corps participated as a Federal agency during the
interagency review process coordinated through the Office of Management and Budget
(OMB).

Can you describe the need to regulate waterways that lie under the surface but do
not extend to the depth of the water table? It is the Committee’s understanding that
these waters were already protected from mining practices through reclamation
and bonding requirements of the existing Stream Protection rule. What was the
identified gap in current laws and regulations that required additional protections?
Please be specific, and include examples.

Response:

The Clean Water Rule does not regulate groundwater and provides an exclusion for "(v)
Groundwater, including groundwater drained through subsurface drainage systems."
These questions refer to the Stream Protection Rule, not the Clean Water Rule. They are
more appropriately directed to DOI.

Senator Rounds:

1. Economically and Politicglly Significant Rule
Ms. Darcy, on September 30 you told the Committee that you understood the
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significance of the waters of the United States rule. You stated: “Itis a very
important rule. | think it is a generational ruile for the Clean Water Act.”

When | said -- “in terms of the significant changes it could make with regards to the
number of 404 permits, the number of individuals, whether they are farmers,
ranchers, this is one of the biggest, perhaps, political and economic deals you have
been involved with in perhaps a generation,” you agreed and stated: “I think itis
one of the most important rules in order to protect the water quality of this country,
yes.”

When | characterized the rule as “Very, very important in terms of economic impact
and very, very important in terms of the political impact,” you said: “Yes, itis.”

Given your testimony that the rule is “generational,” “one of the most important
rules,” and very significant, both politically and economically, please explain to me
how you and EPA could avoid the requirements of Executive Order 13132 on
Federalism and the Regulatory Flexibility Act?

A. How could you certify the rule “will not have substantial direct effects on the
states, on the relationship between the national government and the states, or on
the distribution of power and responsibilities among the various levels of
government”?

Response:
As the agencies stated in the preamble, this rule does not have federalism implications. It

will not have substantial direct effects on the states, on the relationship between the
national government and the states, or on the distribution of power and responsibilities
among the various levels of government.

Keeping with the spirit of Executive Order 13132 and consistent with the agencies’ policy
to promote communications with state and local governments, the agencies consulted
with state and local officials throughout the process and solicited their comments on the
proposed action and on the development of the rule.

For this rule state and local governments were consuited at the onset of rule development
in 2011, and following the publication of the proposed rule in 2014. in addition to engaging
key organizations under federalism, the agencies sought feedback on this rule from a
broad audience of stakeholders through extensive outreach to numerous state and local
government organizations.

B. How could you certify that the rule “will not have significant economic impacts
on a substantial number of small entities?”

Response: . '
As stated in the preamble, under the Regutatory Fiexibility Act, the impact on a substantial

number of small entities that is of concern is any significant adverse economic impact on
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small entities, because the primary purpose of the initial regulatory flexibility analysis is to
identify and address regulatory alternatives “which minimize any significant economic
impact of the proposed rule on small entities.” 5 U.S.C. § 603. The scope of jurisdiction in
this rule is narrower than that under the previous regulations. See 40 CFR § 122.2
(defining “waters of the United States™). Because fewer waters will be subject to the CWA
under the Rule than are subject to regulation under the existing regulations, this action will
not affect small entities to a greater degree than the existing regulations. As a
consequence, this action will not have a significant adverse economic impact on a
substantial number of small entities, and therefore no regulatory flexibility analysis is
required.

C. Why did you fail to do a regulatory impact analysis of the rule?

Response:
See Response to previous question.

D. Why did the Army Corps and OMB classify the rule as “not a major rule?”

Response:
The Army did classify the Rule as a major rule. 80 C.F.R. at 37, 104 (“This actionis a

“major rule” as defined by 5 U.S.C. 804(2) based on potential indirect costs.”)

2. Basis for determining prairie potholes and other categories of isolated wetlands
are “similarly situated”

During the September 30th hearing | asked you what your basis was for
determining that all wetlands in these categories within a watershed are similarly
situated, because on April 24, 2015, the Assistant Chief Counsel for the Corps said
“the Corps has never seen any data or analysis to explain, support, or justify this
determination.”

You pointed to the Connectivity Report. However, that answer did not respond to
my question. Please provide me with the information that you relied on to
determine that the five categories of isolated wetlands in subsection (a)(7) of the
new rule meet the new rule’s definition of “similarly situated.” Specificaily, please
provide me with the information that supports a determination that ail wetlands in
these categories “function alike” and if in the same watershed, “are sufficiently
close to function together in affecting downstream waters.”

A. Since all wetlands can have at least one of the functions listed in the rule’s
definition of “significant nexus,” are all wetlands in a watershed “similarly
situated,” whether or not they fall within one of the (a)(7) categories?

Response:
No. The water must still fall in one of the (a)(7) categories.

Senator Fischer:
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1. Similarly Situated Isolated Wetlands

At the September 30 hearing | asked you about the determination in the final rule
that prairie potholes, vernal pools, and certain other isolated wetlands must be
evaluated in the aggregate even though “the Corps has never seen any data or
analysis to explain, support, or justify this determination”?

You responded by saying: “That concern was raised with EPA and, as a result, as
you can see in the final rule, those five types of waters, including the Delmarva,
were considered to be similarly situated for purposes of making a significant nexus
determination, so that addition to the final rule in that memo was not supported, but
was included in the final rule, and | am aware of what the Corps’ concerns were.”

Can you please clarify this response? At page 6 of his April 24, 2015 memorandum,
the Assistant Chief Counsel for the Corps very specifically stated that the Corps
had not seen any analysis to support the conclusion that the five categories of
isolated wetlands in new subsection (a)(7) of the rule meet the rule’s definition of
“similarly situated.” He further said that the determination that these categories are
“similarly situated” contradicts the definition of “similarly situated” in the final rule.
Finally, he said:

In essence, section (a)(7) in the draft final rule provides a definition of each of the
five categories of isolated waters and then asserts that every water that fits into
each definition is similar to all other waters that fit into that same definition within
any single point of entry watershed. This approach is circular reasoning making
use of a tautology, so that the determinations of “similarly situated” do not have
much substance.

This “circular reasoning” approach remains in the final rule. What, if anything,
changed between the draft final and final rule to address the Corps’ concerns about
this determination?

Response:
See Response to previous question.

2. Definition of Water
During the September 30 hearing | asked you how “water” is defined in the final
rule. You responded by pointing to the regulatory definition of “wate::s of the

t
United States.” That did not respond to my question. in her April 24
memorandum on “/mplementation Challenges” the Chief of the Corps’ Regulatory
Program stated that the Corps needs a definition of “water” because “it may be
hard to distinguish what constitutes a non-wetland adjacent water without a
definition of ‘water.”” Further, she asked:

A low depressional area on a farm field that ponds water after a rainstorm for then
days, would that be considered a non-wetland adjacent water? A puddie?
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The Corps has a definition of wetland and uses that definition to determine what is
an “adjacent” wetland. But the new rule expands jurisdiction to now include
adjacent water as well as adjacent wetland — without defining water. The Chief of
the Corps Regulatory Program says that could lead to the regulation of puddles
even though puddlies are supposed to be exempt. If the Chief of the Corps’
Regulatory Program does not know how to distinguish between an exempt puddle
and a regulated adjacent non-wetland, how are Nebraskans supposed to be able
to? .

Response:
The ambiguity discussed by the Chief of the Corps’ Regulatory Program does not exist in

the final rule. Puddles are specifically excluded under the Clean Water Rule, as are other
features that are created in dry land.

The Clean Water Rule in its entirety defines what is and is not a jurisdictional water.
Exclusions that were previously used in practice, but not specifically defined, are now
spelled out in the new rule. If any person wants clarification on whether a feature is a
puddle or other non-jurisdictional water, they can contact their local Corps Regulatory
office.

3. Definition of Ditch

On September 30, | asked you how the rule defines “roadside ditch.” You said you
would check. | do not see a definition of ditch or roadside ditch in the final rule.
The lack of definitions for these terms was also raised in the April 24 memorandum
from the Chief of the Corps’ Regulatory Program. She said that “it may be a
challenge to distinguish between a ditch and a tributary. Need a definition or
clarification on a ditch.” If the chief regulator for the Corps does not know how to
distinguish between ditch and a tributary, how can you say that this rule increases
clarity?

Response:
The ambiguity discussed by the Chief of the Corps’ Regulatory Program does not exist in

the final rule. Ditches were further defined in the finai rule after her comment was made.

Ditches subject to regulation as "waters of the US" under this rule must meet the definitior
of a tributary, having a bed and banks and an ordinary high water mark and “contributing
flow” either directly or indirectly through another water to a traditional navigable water,
interstate water, or the territorial seas.

Under most circumstances, state roadside ditches are excluded from regulatory
jurisdiction. Ditches may be excluded if they meet the definition of any of the exclusions
under paragraph (b) of the Clean Water Rule, including stormwater control features.
Perennially flowing ditches are not excluded under the (b)(3) ditch exclusion or (b)(6)
exclusion for engineered stormwater control structures. They would be considered an
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(a)(5) tributary if they meet the definition of a tributary.

The term “ditch” is not specifically defined in the rule. The agencies considered several
options for addressing the definition of ditches but ultimately concluded that a definition of
ditch may increase rather than decrease potential confusion. in reviewing the comments
on the proposed rule, it is clear the terminology surrounding ditches varies widely
regionally. The agencies will continue to rely on their existing practice of addressing the
regulatory status and requirements with respect to ditches on more case-specific basis.

Site characteristics may also be present to inform the determination of whether the water
body is a ditch, such as shape, sinuosity, flow indications, etc., as ditches are often
created in a linear fashion with little sinuosity and may or may not connect to another
Water of the United States.

Senator Carper:

1. As you may expect, low-lying Delaware depends on irrigation ditches for
agriculture and other purposes. Many of Delaware’s ditches have been in place for
half a century or more. Often, it is difficult to determine where the ditch ends and
where a tributary begins. Some of these ditches currently drain into wetlands that
are now defined as Waters of the United States. Can you please clarify when a
drainage ditch will be regulated and when it will not? In particular, please answer:
1) how the Army Corps, with guidance from the EPA, will determine between a ditch
and a tributary; 2) how will the agencies determine that a ditch is redirecting a
tributary in these type of situations; and 3) will a ditch be regulated if it leads into or
drains a protected wetland?

Response:
Ditches subject to regulation must meet the definition of tributary, having a bed and banks

and an ordinary high water mark and “contributing flow” either directly or indirectly through
another water to a traditional navigable water, interstate water, or the territorial seas.

Staff can determine the historical presence of tributaries using a variety of resources, such
as historical maps, local surface water management plans, street maintenance data,
wetlands and conservation programs and plans, as well as functional assessments and
monitoring efforts. Evidence, such as current or historic photographs, prior delineations, or
U.S. Geological Survey and state and local topographic maps, may be used to determine
whether a ditch is an excluded ditch. Site characteristics may also be present to inform the
determination of whether the water body is a ditch, such as shape, sinuosity, flow
indications, etc., as ditches are often created in a linear fashion with little sinuosity and
may not connect to another “water of the United States.”

Jurisdictional ditches may include ditches with intermittent flow that drain wetiands and
flow into a traditional navigable water.

2. Delaware’s conservation districts have long regulated state conservation
districts have long been managing Delaware’s ditch system ~including historical
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maps of what has been a ditch and what has been a stream or tributary. Although it
may be difficuit for the Army Corps and the EPA to put together national maps on
what is regulated and what is not regulated. However, can the Corps and the EPA
work with conservation districts — like the ones in Delaware — that already have
extensive maps to help provide more certainty on what is and is not regulated?

Response:

The Corps and other Federal agencies have been working with partners for many years to
provide a clear and predictable process for making jurisdictional determinations under the
CWA. The Clean Water Ruie builds upon that effort and provides means to improve the
clarity of the law and aliows us to continue to work with our partners, such as the
Delaware Division of Watershed Stewardship, to provide more certainty on what is and is
not a jurisdictional Water of the United States.

3. Our state has many state roadside ditches which were constructed for storm
water management. Will these types of ditches be regulated?

Response:
Under most circumstances, state roadside ditches are excluded from regulatory

jurisdiction. Ditches may be excluded if they meet the definition of any of the exclusions
under paragraph (b) of the Clean Water Rule, including stormwater control features.
However, perennially flowing ditches are not excluded under the (b)(3) ditch exclusion or
(b)(6) exclusion for engineered stormwater control structures. They would be considered
an (a)(5) tributary if they meet the definition of a tributary.
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Senator SULLIVAN. Thank you, Secretary Darcy.

Look, just for the record, we do this every time in this committee.
We all want clean water. My State has the cleanest water probably
anyplace in the world, and, to be perfectly frank, it is not because
of the EPA. So we all want water, we know that. But we also want
agencies that are accountable to the people and to this body.

So let me just ask the very obvious important question. You have
seen the memos from Major General Peabody. And these are not
small level Corps officials. Again, I have the utmost respect for the
Corps. These are well thought-out memos. I am just going to read
a couple excerpts from these memos. And these are right at the mo-
ment in which the rule is going to be finalized, so these are big,
big disputes from a key agency. Not just any agency, a key agency,
with regard to WOTUS.

The April 27, 2015, memo to you said, talking about the pre-
amble and the rule, states, “Those statements,” where you guys
supposedly are supportive of the rule, “are not accurate with re-
spect to the draft final rule, as the process followed to develop it
greatly limited the Corps’ input, a practice that has continued thus
far in the interagency review process.”

The May 15th memo: “The documents can only be characterized
as having been developed by EPA and should not identify the
Corps as an author, co-author, or substantive contributor.”

The assistant chief counsel for the Corps: “It will be difficult, if
not impossible, to persuade Federal courts that the implicit effec-
tive determination that millions of truly isolated waters do not in
fact have a significant nexus with navigable interstate waters. Con-
sequently, the draft final rule will appear to be inconsistent with
the Supreme Court’s decision in Rapanos and SWANCC.” This is
why we have been asking Administrator McCarthy for the legal
opinion, which she refuses to give us because of concerns like this.

Finally, on 15 May, a few weeks before the final rule was pro-
mulgated, this is from, again, General Peabody: “To the extent that
the term ‘agencies’ includes the Corps of Engineers, any such ref-
erence should be removed. Finally, the Corps of Engineers logo
from the final rule should be removed from these documents.”

You have said the final rule represents the Corps’ and EPA’s ex-
perience, the Corps’ support. These documents dramatically tell a
different story. Who are we supposed to believe? Where are the
documents to support your claim that the Corps supported the
rule? And did the EPA pressure you, as the head of the Corps, to
sign the final rule when your senior leadership obviously wanted
nothing to do with it?

Ms. DARcY. I was under no pressure to sign any rule, Senator.
This has been a collaborative, joint development of this rule start-
ing several years ago.

Senator SULLIVAN. Can you explain the response? These are dra-
matic documents. The senior-most officials in your agency were es-
sentially saying the rule is untrue; we want nothing to do with it;
take our name off it. Literally, take our name off it; we do not sup-
port it; we think it is against the law. How do you respond to that?
And this is on the eve of the rule. How do you respond to that?

Ms. DARCY. Senator, those documents and those memos were a
snapshot in time.
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Senator SULLIVAN. No, no, no, they weren’t a snapshot in time.
They were at the end of a long process by which several agencies,
and again, let’s face it, it is the EPA, and the Corps is the key
agency here, the key agency. This was not a snapshot in time; this
was at the end of years and months of working on this rule. Your
final civilian leadership and military leadership said we have had
nothing to do with this, we don’t agree with this; literally, take our
name off it.

How did you then ignore that advice? I mean, literally, the rule
was issued about a week later. Not a snapshot in time. We are not
going to buy that.

Ms. DARCY. Senator, those comments were on the draft final rule.
The final rule that was published reflects some additional changes
to the proposed and the draft rule that some of which the com-
ments in those memos have been addressed.

Senator SULLIVAN. Some?

Ms. DARCY. Some, yes, sir.

Senator SULLIVAN. But not all.

Ms. DARcY. Yes, sir.

Senator SULLIVAN. And again, I don’t see how you can claim that
the Corps even supports the rule and the technical aspects of the
rule, and the Administration, according to its brief in the Sixth Cir-
cuit, opposing the motion by 18 States that are now challenging the
WOTUS rule, were talking about the technical support documents,
“the TSDs that explains that ‘the agencies are using their technical
expertise to promulgate a rule that draws reasonable boundaries in
order to protect the waters that most clearly have significant
nexus, while minimizing the uncertainty of the scope of the
WOTUS rule.”

Then DOJ argues that the technical and scientific determina-
tions should get the highest level of deference, which is normally
the case in a Chevron litigation. But that might be true if the
record to support those technical determinations came from the
Corps. The only technical determinations in the record are state-
ments in the technical support document. But according to the
Corps, this is a quote, “The Corps was not part of any analysis to
reach the conclusions described.” This is a quote from your agency.
Let me say that again: “The Corps was not part of any analysis to
reach the conclusions described. Therefore, it is inaccurate to re-
flect that the agencies did this work or that is reflective of the
Corps’ experience or expertise.”

This is incredibly, incredibly damming. The Justice Department
can’t rely on this agency deference when the agency itself is saying
it had nothing to do with it. How do you respond to that?

Ms. DARCY. Senator, the agency had some input.

Senator SULLIVAN. Not according to this memo. Can I repeat
that? “The Corps was not part of any type of analysis to reach the
conclusions described. Therefore, it is inaccurate,” so please don’t
be inaccurate with us, “to reflect that the agencies did this work
or that it is reflective of the Corps’ experience or expertise.”

Your senior people, who are probably closer to this than you are,
are saying you had nothing to do with it. So be careful when you
are telling the Congress of the United States that you did, because
right here in writing there is a memo saying you didn’t.
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Ms. DARCY. Senator, you are referring to the technical analysis.
Some of the information that was included in the analysis was pro-
vided by the Corps. The Corps did not do that analysis, that is cor-
rect.

Senator SULLIVAN. I see my time is up here for questions. I am
going to turn it over to Ranking Member Whitehouse.

We waited quite some time to get this going, so I apologize for
starting without you.

Senator WHITEHOUSE. No, you should feel free to start without
me.

Senator SULLIVAN. But I would appreciate if you want to make
an opening statement and then ask questions. She has already
given her opening statement.

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE,
U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Senator WHITEHOUSE. Yes. Thank you very much.

Ms. Darcy, thank you very much for being here once again. This
committee is a forum in which every regulation that would help the
environment receives opposition. Every pollutant regulation re-
ceives opposition. Every time, every member. It is an absolute sure
thing that from stage right over every pollutant, every member,
every time, every regulation; and it is very unfortunate that here
we are again on another regulation.

Rhode Island is a downstream State, so what goes in the rivers
upstream makes a big difference to us, and the pollutants that go
in the water upstream come down to our rivers, come down to our
bays. The Blackstone River is one of Rhode Island’s most important
rivers; it has an industrial history, and a great deal of the bottom
of the Blackstone River is industrial waste from Massachusetts
from decades and decades ago.

Not too long ago, Narragansett Bay, up in the north, was
unfishable and unswimmable, and it is a really important resource
to our State of Rhode Island to have Narragansett Bay be fishable
and swimmable. And the Clean Water Act and the Waters of the
United States rule have been essential to that progress, and while
there can be argument over the scope and the details of the rule,
that hasn’t been what has been the issue. There has been just a
full-on, party-wide, absolute attack on this rule, and I think it is
very regrettable, because I think the Clean Water Rule has been
very effective at helping particularly States like Rhode Island that
tend to be downstream States, and it is a big deal for us.

So if my colleagues want to address technical improvements that
we think we should make, of course I am always open to that. But
the conversation on this has been largely preposterous. Doc
Hastings, the former Representative, said that no body of water in
America, including mud puddles and canals, wouldn’t be at risk of
job-destroying Federal regulation. It is the historic power grab that
poses a fundamental threat to our way of life.

You hear this extreme rhetoric about a rule whose purpose is to
keep our waters clean so that pollutants aren’t dumped into a ditch
and then the foreseeable next big rainstorm washes them down
into our bay.
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Now, the Supreme Court cases are challenging; they give EPA
and the Army Corps some very difficult responsibilities. I think
that the rule is, by and large, pretty consistent with the Supreme
Court decisions. If you wanted something different, well, the Su-
preme Court kind of has set the ground rules for this.

So, like I said, we are open, I think, on this side of the aisle to
considering technical adjustments to make this a more effective
and fair rule, but that is not what I detect here in this room today;
it is, once again, every regulation, every pollutant, every member,
every time from the Republican side.

I yield back my time.

Senator SULLIVAN. Do you want to ask questions?

Senator WHITEHOUSE. Let me just ask Ms. Darcy if there is any-
thing that she would like to say. She got cut off a couple times in
the last questioning and didn’t get a lot of time for her answers.

You remember the chairman’s questioning. Perhaps you would
like to provide some positive answers to what he had to ask you.

Ms. Darcy. Thank you, Senator Whitehouse.

I would just like to clarify that when you asked about the Pea-
body memos, the content of those memos were things that were
considered during the development of the rule. And as I said ear-
lier, some of the considerations and changes that were made to the
final rule between the draft final rule and the final rule are reflec-
tive in some of the concerns that the Army Corps of Engineers had.

But it is my job as the Assistant Secretary of the Army for Civil
Works to oversee the policy development of the 404 Program, along
with all of the other responsibilities, and I had to make some deci-
sions in making the final rule decisions. Some of those agreed with
the Corps of Engineers recommendations; some did not.

Senator WHITEHOUSE. But in your position as the Assistant Sec-
retary, do you feel comfortable that your position was heard, con-
sidered, and reflected in the final rule?

Ms. DARcy. Yes, I do.

Senator WHITEHOUSE. Thank you very much.

Senator SULLIVAN. Senator Barrasso.

Senator BARRASSO. Thank you very much, Mr. Chairman.

Senator INHOFE. Let me explain first. I would normally be next.
Senator Barrasso has a commitment, so it is fine if you want to go
ahead and go, and I will go back into my turn after Senator
Cardin.

Senator BARRASSO. Well, thank you very much, Senator Inhofe.
I appreciate the opportunity.

Madam Secretary, I want to read the story that was on the front
page of the New York Times September 18th of this year. The story
is entitled Family Pond Boils at Center of Regulatory War In Wyo-
ming. Regulatory war in Wyoming.

The story highlights the plight of a young man, Andy Johnson.
He is 32, he is a welder, he is a part-time caterer, he is a father
of four girls, lives in Fort Bridger, Wyoming. The article talks
about a pond that Mr. Johnson built on his property the EPA now
says violates the Clean Water Act, and that he should have gotten
a permit from the Army Corps of Engineers. Now, Wyoming has al-
ready said it is OK to do this, but this is the Army Corps of Engi-
neers.
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The article says, “Mr. Johnson and his wife spent $50,000, most
of their savings, to create a pond of water to help his 10 head of
cattle and 4 horses.” Now, this is the front page of the New York
Times because of what is going on with the regulatory war in this
country. “Mr. Johnson and his family have been threatened with
fines, $37,500 a day, thanks to the EPA and the Corps’ heavy-
handed management of water policy.”

The article states the family has accrued fines of as much as $16
million. He sold off most of his livestock to pay his legal fees, envi-
ronmental studies.

Something is terribly wrong with the EPA and your agency
where you destroy people’s lives over a pond. A pond. You may
claim your rule and regulatory approach is based on science, but
it certainly is not based on common sense.

And I don’t want to see this happen to any more Wyoming fami-
lies, families anywhere in the country. Why should any family trust
the EPA or the Corps with this Waters of the United States rule
that will ultimately empower unelected, unaccountable bureaucrats
to steamroll families, take their college savings, clean out their re-
tirement accounts. This is abysmal. And when the EPA, through its
actions, gets talked into the front page of the New York Times with
an article about Wyoming, you can tell how much overreach there
is here.

Any answer to this?

Ms. DARCY. Senator, I believe that the Clean Water Rule that we
have promulgated will help to improve the clarity for those people
who have questions about the reach of the Clean Water Rule. I
think the science has demonstrated that there is connectivity be-
tween different bodies of water, and that is an important consider-
ation when we decide whether an activity should be permitted or
not in a jurisdictional water.

Senator BARRASSO. And a $16 million fine against this Wyoming
family, 32-year-old family of four daughters, wants to get them to
college. You are going to provide better clarity to them, is that
what you just said?

Ms. DARcY. That is what we intend to this in this rule.

Senator BARRASSO. Well, it is pretty clear, when they have a $16
million fine, that the EPA certainly thinks that they have the au-
thority to do this.

You know, there is so much in these Army Corps memos that
Senator Sullivan started, described how your agency was essen-
tially out of the loop in a lot of the decisionmaking that went into
developing this rule.

I have been very critical of how this rule has been drafted, very
critical of how agencies like the EPA have applied a heavy hand
to farmers, to ranchers, to small businesses in their management
of water. I can only imagine how many families like the Johnsons
have already been bullied by bureaucrats, having their livelihoods
threatened simply putting a shovel into the ground.

Statements in the Corps memo about the EPA’s conclusions like
the Corps was not part of any type of analysis to reach the conclu-
sions described means the EPA was really driving the train, not
the Corps. And without the Corps’ involvement, it appears to me
the rule that was developed is completely arbitrary.
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I mean, the Corps’ own memo says, “In the Corps’ judgment, the
documents contain numerous inappropriate assumptions, with no
connection to the data provided, misapplied data, analytical defi-
ciencies, logical inconsistencies. As a result, the Corps review could
not find a justifiable basis in the analysis for many of the docu-
ments’ conclusions.”

So I want to give you the opportunity to state whether you feel
your agency was pushed around, marginalized by the EPA, because
that is what your own people are saying about these memos.

Ms. DARcY. I do not believe that we were pushed around, bullied,
or marginalized by any other Federal agency during this process.

Senator BARRASSO. So the people that work for you are wrong.

Ms. DARcY. No, the people who work for me who are in the Corps
of Engineers had some differing opinions on some of the final deci-
sions that needed to be made in order to finalize this rule.

Senator BARRASSO. So a District Court judge in North Dakota
concluded that the process used to develop the rule is inexplicably
arbitrary and devoid of a reasoned process. The judge issued a pre-
liminary injunction preventing the rule from going into effect in 13
States, including Wyoming. And if you truly want to provide cer-
tainty and clarity, you will withdraw this rule and start over with
a process that reaches out to States and local governments, and is
not arbitrary and devoid of a reasoned process.

That is why I would ask that you support bipartisan legislation
that we have introduced. Bipartisan; we have Democratic co-spon-
sors, it is not just those on the right side of the panel, bipartisan
co-sponsors. It is called the Federal Water Quality Protection Act.
It gives your agency a chance to go back, write a rule, reaches out
to States, protects vulnerable farmers, ranchers, families, and com-
munities.

Ms. DarcyY. We are currently implementing the rule as proposed
in those 13 States, Senator, and we stand behind that rule.

Senator BARRASSO. Mr. Chairman, I am going to continue to
work with the majority leader and getting a vote on this bipartisan
legislation so we can get it to the floor and rewrite the rule. Thank
you, Mr. Chairman.

Senator SULLIVAN. Thank you.

Senator Cardin.

Senator CARDIN. Thank you, Mr. Chairman.

Ms. Darcy, thank you very much for your service, and thank you
for being here. I have listened to the hearing, and I am somewhat
perplexed with what the purpose of the hearing is. Those who are
listening to this, I am not sure they are gaining much other than
a debate among the members about the implementation of the
Clean Water Act.

I agree with Senator Whitehouse. It seems to me that it would
be one thing if we were talking about the merits of a rule. We can
argue the specifics, but it seems to me what we are arguing about
here makes little sense.

I would hope we are not arguing about the merits of the Clean
Water Act. The Clean Water Act has been responsible for improv-
ing the public health of the people of this country. In my own State
of Maryland, the Chesapeake Bay, which I have talked about fre-
quently to the members of this committee, is critically important
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to our life. It is our economic life, it is our social life, it is iconic
to Maryland’s history, and the Clean Water Act is a critical part.
And knowing what waters are going to be protected that lead into
the Chesapeake Bay is critically important.

I also hope it is not being disputed that the reason why the
Obama administration initiated a rule is because of two Supreme
Court decisions that confused the definitions of what are regulatory
waters of the U.S. and required a response. And we have been
waiting for a response, and the Obama administration has taken
{;)he initiative to bring forward a rule, and that is what it should

e.

I listened to Senator Barrasso’s concerns about a landowner.
Those concerns exist under the circumstances prior to this rule
being formulated. That is nothing new. And it has been difficult for
landowners because they don’t know whether they are going to be
regulated or not until we had some clarity from the rules that have
been proposed. So I think clarity is very, very important in this re-
gard.

So we are not talking about the merits; now we are talking about
the process that was used between the Army Corps and the Envi-
ronmental Protection Agency. And my understanding of the dis-
agreement, to the extent there is a disagreement, during the con-
sultation process, is the Army Corps wanted a broader definition
of waters that would be regulated.

I don’t know the internal discussions, but it seems to me EPA
ultimately issued a regulation that was narrower, and that seemed
to be the public comment that took place during the process of err-
ing on the side of caution, rather than broadness. And my guess
is if the rule would have been broader, my colleagues who are
beini; critical of the process would have been more critical of the
result.

So I am somewhat confused as to the focus of this hearing.

Ms. Darcy, as I understand it, I am reading from your testimony,
and I want to make sure I understand this correctly from your po-
sition. The final rule was not only the product of EPA and Army
collaboration, but was improved by a lively and productive inter-
agency process. Is that your testimony?

Ms. DARcY. Yes, Senator.

Senator CARDIN. And that was stand shoulder-to-shoulder with
our colleagues at EPA in support of the merits of the final rule and
the process used to develop it.

Ms. DARcY. Yes, Senator.

Senator CARDIN. Thank you. Thank you, Mr. Chairman.

Senator SULLIVAN. Senator Wicker.

Senator WICKER. Thank you, Mr. Chairman.

Ms. Darcy, this hearing is about whether this rule is legal. There
is, of course, an appeals court in one section of the country who has
expressed serious doubts as to whether it is legal. I share those
doubts. But in order for it to be legal, it has to be signed off on
not only by you and by the Administrator of the EPA, but it has
to be based on certain criteria developed by the two agencies.

Now, in the preamble, which I take it you subscribe to, the pre-
amble?

Ms. DARCY. Yes.
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Senator WICKER. Thank you. You say the emersion of science
along with the practical expertise developed through case-specific
determinations across the country in diverse settings. Case-specific
determinations across the country in diverse settings. What does
that mean?

Ms. DARcCY. It means that in making determinations across the
country, that individual cases were considered when the discus-
sions with the Corps staff and EPA were being developed to put
this rule together.

Senator WICKER. Individual cases.

Ms. DARCY. Yes, sir. In order to make a determination, you have
to look at the on-the-ground conditions in many instances, so those
were some of the cases that were discussed.

Senator WICKER. All right. But in your letter, dated August 28,
back to Chairman Inhofe, you state your letters seek field observa-
tions relied upon by the Army for certain statements in the tech-
nical support document and the rule. The letters suppose that
there are specific field observations in the administrative record
that correspond to each statement. In fact, rather than relying on
individual field observations, the rule was the product of yields of
collaborative decisionmaking, and so on and so forth.

It seems to me that your letter, which I just quoted, contradicts
the statement in the preamble that there were case-specific deter-
minations across the country.

Ms. DARcCY. Senator, the case-specific determinations that were
discussed and included in the conversation in developing the final
rule were part of the examples that our technical folks discussed
when developing the rule.

Senator WICKER. But they were not field observations or specific
field observations in the administrative record, because that’s what
your letter just said.

Ms. DARcY. The field observations that were discussed as part of
the development of the rule aren’t like a specific condition in one
specific area.

Senator WICKER. I noticed you turned to counsel on that ques-
tion. Can you supply to the committee, on the record, what the
case-specific determinations across the country and in diverse set-
tings actually is in this case?

Ms. DARcy. I will consult with counsel, but if at all possible we
will provide that for the record.

Senator WICKER. OK, why wouldn’t it be possible?

Ms. DARcY. This rule is undergoing litigation, so within the pa-
rameters of the litigation is what I would have to be mindful of.

Senator WICKER. OK, we will deal with you on that.

Also, the preamble is also contradicted by the assertions of Gen-
eral Peabody in his letter dated April 24, which the Chairman has
already pointed out. General Peabody seems to underscore and sup-
port the statement in your letter dated August 28 when he says the
preamble of the proposed rule and the draft final rule state that
the rulemaking has been a joint endeavor by the EPA and the
Corps, and that both agencies have jointly made significant find-
ings, reached important conclusions, and stand behind the final
rule. Those statements are not accurate with respect to the draft
final rule, as the process followed to develop it greatly limited the
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Corps’ input, a practice that has continued thus far in the inter-
agency review process.

It just seems to me, Ms. Darcy, that this statement contradicts
the preamble and that we have a situation here where the political
appointee to the Corps of Engineers does indeed support the rule,
but that the great body of fact-finding behind it is not there. What
would you say to that assertion?

Ms. DARcY. I would say that what is reflected in the Peabody
memos are considerations that the Corps had which had been
raised to me, those considerations and concerns. Many were deci-
sions that had to be made as to what was going to be included in
the final rule, and those decisions were mine to make.

Senator WICKER. But not based on field observations?

Ms. DARCY. Much of the technical expertise and experience of the
Army Corps of Engineers was considered when making many of
these decisions.

Senator WICKER. Thank you. Thank you, Mr. Chairman.

Senator SULLIVAN. Senator Rounds.

Senator ROUNDS. Thank you, Mr. Chairman.

Secretary Darcy, since 2001, the Supreme Court decision in
SWANCC, no isolated wetland has been found to be jurisdictional.
However, under the new WOTUS rule there are five categories of
isolated wetlands that you now expect to regulate, because the final
rule makes a legal determination that these categories are simi-
larly situated. This means that you will look at aggregate impacts
when deciding whether there is significant nexus to navigable wa-
ters.

The Prairie Pothole Region, which includes South Dakota, en-
compasses 5.3 million acres of land in the Midwestern United
States. Can you tell how many acres of land in the United States
are impacted by all five categories of this new provision?

Ms. Darcy. I don’t have that number with me, Senator, but I
would be happy to try to find it for you.

Senator ROUNDS. I would appreciate it if we could get that. Just
an assumption: pretty significant amount of land in the United
States. Fair statement?

Ms. DARcCY. Yes. But, again, the exact number we will provide to
you.

Senator ROUNDS. OK. What is the basis for determining that all
Wetégnds in these categories within a watershed are similarly situ-
ated?

Ms. DARCY. Senator, during the scientific consideration that we
did through the connectivity report that was reviewed by the
science advisory board, the potential for connectivity of those kinds
of water bodies and the impact that they might have a connection
to a downstream navigable water is present, which means that it
is a possibility. That’s why you can do a significant nexus test.
That if it is determined that there is a significant nexus between
that kind of water and its impact to a downstream navigable
water, if that determination is made, then that would be a jurisdic-
tional water.

Senator ROUNDS. You recognize that this rule would make some
significant changes in the definitions of waters of the United
States?
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Ms. DARcY. It is possible that if there is a significant nexus be-
tween those five similarly situated types of waters, that there could
be some impact to downstream waters, and that is the ultimate
goals, is to try to prevent negative impacts to the downstream wa-
ters.

Senator ROUNDS. But you also understand, and in your testi-
mony you indicated that 404 permits are a critical part of the re-
sponsibility of the Corps in terms of determining the issuance of
those and that they impact not only quality of water, but it also
impacts because they want certainty, economic activity as well.
Fair statement?

Ms. DARCY. Yes.

Senator ROUNDS. So you understand how critical. And the reason
why it is so important for a lot of people out there, the business
community, a lot of people depending upon the availability of ac-
cess to the shores, the waterways and so forth, this is a pretty im-
portant economic decision, isn’t it?

Ms. DARcY. Yes, and the health of the water is also a very cru-
cial economic decision.

Senator ROUNDS. But this was not made in a vacuum. The Corps
of Engineers clearly understood how important this decision in de-
termining what is and what is not included in the waters of the
United States, this was not something that you took on lightly. You
understood the significance of it.

Ms. DARcY. Yes, sir.

Senator ROUNDS. I am just curious. You indicated litigation. Do
you know how many different lawsuits you are involved with right
now on this particular rule?

Ms. DARcyY. I know that 31 States have sued. I think there are
an additional I think maybe 60 to 70 cases.

Senator ROUNDS. I think right now, if I could, I think right now,
according to our information, I think there are like 22 different
lawsuits involving 31 separate States of the United States right
now on this particular rule. Clearly, the impact of this rule for
these States, I think you were right in your determination that this
was a very important rule that you have made some interpreta-
tions on. Fair to say?

Ms. DARcY. It is a very important rule. I think it is a
generational rule for the Clean Water Act.

Senator ROUNDS. If we look at not just the combination of lit-
erally what is in this particular case the political outlook for all of
these States, when you have this many bodies all sitting side-by-
side challenging what has been done in this particular case, and
then you look at the impact economically in terms of the significant
changes it could make with regard to the number of 404 permits,
the number of individuals, whether they are farmers, ranchers, this
is one of the biggest, perhaps, political and economic deals you
have been involved with in perhaps a generation?

Ms. DARcy. I think it is one of the most important rules in order
to protect the water quality of this country, yes.

Senator ROUNDS. Not only for our water quality, but in terms of
the political impacts, the political challenges involved, and the eco-
nomic impact as well. Fair to say?

Ms. DARcY. There are challenges, yes, Senator.
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Senator ROUNDS. But would you agree with my statement?

Ms. DARcyY. That it is the largest?

Senator ROUNDS. One of the largest. Very, very important in
terms of economic impact and very, very important in terms of the
political impact.

Ms. DARCY. Yes, it is.

Senator ROUNDS. Thank you. Appreciate it.

Thank you, Mr. Chairman.

Senator SULLIVAN. Senator Fischer.

Senator FISCHER. Thank you, Mr. Chairman.

And thank you, Secretary, for being here today.

In Nebraska, we are blessed with wonderful natural resources,
and we want to make sure that we manage our water resources in
an appropriate manner. I agree with Senator Whitehouse; the
Clean Water Act is an important piece of legislation. It has been
very beneficial across the United States. We differ on this rule,
however.

In Nebraska, our natural resource districts, we have different ba-
sins in Nebraska that are resource districts. They work to help
manage groundwater. The State manages surface water. And to-
gether I think we manage our resources very well. We also work
with the Corps very well in Nebraska.

For example, we had a levee system in the eastern part of the
State where we worked with the Corps, and it was completed last
year. And that protects the drinking water in basically our urban
areas on the eastern part of the State, the drinking water for over
half of our population. It is important that we work together in
being able to manage those resources and protect our citizens to
make sure they do have clean drinking water.

We had a hearing of this committee in Nebraska in March on
waters of the U.S., and a great panel of Nebraskans came to speak
on the issue and presented good information. In Nebraska we have
a broad consensus of varied groups that are opposed to these rules.
It is not just the usual suspects of farmers and ranchers. We hear
that all the time: farmers and ranchers are going to be hit by this
rule. You bet they are. My neighbors are going to be hit by it.

But also our natural resource districts are opposed, our cities are
opposed, our counties are opposed, our homeowners are opposed,
our home builders are opposed, our associated general contractors
are opposed. So it is a wide group of stakeholders.

Twenty-five percent of the cost of a new home right now is due
to rules and regulations, and our home builders know that we are
putting an American dream out of reach by adding more rules and
regulations, because most of us aren’t going to be able to afford to
own our own home in the future if the Government continues on
in this way.

In your August 28th letter to Chairman Inhofe, you said that the
EPA made changes to the final WOTUS rule to address the Corps’
concerns. But the only substantive changes made were to expand
the jurisdiction. No changes were made to address the regulatory
overreach identified by the Corps.

Did you raise with the EPA the Corps’ concern that “many thou-
sands of miles of dry washes and arroyos in the desert southwest,
even those ephemeral dry washes, arroyos, etcetera, carry water in-
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frequently and sometime in small quantities”? Were any changes
made to address that?

Ms. DARcY. In the final rule?

Senator FISCHER. Yes.

Ms. DARcY. I don’t believe so.

Senator FISCHER. Did you raise with the EPA the Corps’ concern
that the new definition of adjacent used arbitrary distances to es-
tablish jurisdiction that according to the Corps “are not supported
by sgience or law”? Were any changes made to address that con-
cern?

Ms. DARCY. We did raise that concern with EPA, as we did with
the other concerns in the Peabody memo and, yes, there was an ad-
dition made to the final rule that would take out to the 100-year
floodplain the waters that could be considered when doing a signifi-
cant nexus test.

Senator FISCHER. Did you raise with the EPA the Corps’ concern
under the rule prairie potholes, vernal pools, and certain other iso-
lated wetlands must be evaluated in the aggregate even though
“the Corps has never seen any data or analysis to explain, support,
or justify this determination”? Were any changes made to address
that concern?

Ms. DARcY. That concern was raised with EPA, and as a result,
as you can see in the final rule, those five types of waters, includ-
ing the Delmarva, were considered to be similarly situated for pur-
poses of making a significant nexus determination, so that addition
to the final rule in that memo was not supported, but was included
in the final rule, and I am aware of what the Corps’ concerns were.

Senator FISCHER. And I know there is a lot of uncertainty out
there. You said your hope was that this rule would clarify it. So
I would like to go over just a few questions that were raised by the
Corps in an April 24th memo that General Peabody sent to you.
These are questions that people all across Nebraska certainly have.

First, how is water defined? According to the Corps, you need a
definition to avoid regulating puddles. Is that true?

Ms. DARrcyY. I am sorry, I didn’t hear the last. To regulate what?

Senator FISCHER. Puddles.

Ms. DARcY. Puddles. There is an exemption of puddles in the
final rule, that they will not be regulated.

Senator FISCHER. How is water defined in the rule?

Ms. DARcY. The definition of navigable waters of the United
States has not changed in the final rule.

Senator FISCHER. How can you tell if a category of water is simi-
larly situated?

Ms. DARcY. The determination was made for the similarly situ-
ated five kinds of water based on the science that was provided
through our connectivity report.

Senator FISCHER. Thank you.

And if I may, Mr. Chairman, how do you define a roadside ditch?

Ms. DARCY. I believe it is defined in the exclusions, but actually
I would have to check on the definition of roadside ditch. Other
ditches are defined and exempt in the final rule.

Senator FISCHER. I am over my time, but I would like to submit
some questions for the record, please. Thank you.

Thank you, Mr. Chair.
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Senator SULLIVAN. Senator Markey.

Senator MARKEY. Thank you, Mr. Chairman, very much.

And thank you, Assistant Secretary Darcy, for being here today
as the committee adds to the already very extensive consultation
and review that the Army Corps and the Environmental Protection
Agency have undertaken in crafting the recently finalized Clean
Water Rule.

But before I get to the Clean Water Act, I wanted to thank you
and the Army Corps for your work on the Boston Harbor dredging.
That project will be critical as the Port of Boston continues its 385-
year history in the 21st century. Thank you. I also appreciate the
Corps’ work on the Muddy River project. I think you know there
are some ongoing discussions about how we can ensure that the
project will provide flooding protection over the long-term, espe-
cially factoring in climate change, and I would like to have an op-
portunity to speak with you more about those concerns at a later
time.

The drama of rivers in the United States catching on fire com-
pelled the enactment of the Clean Water Act, which gave the Gov-
ernment broad authority to limit water pollution. As the 1972 Con-
ference Report and two Supreme Court rulings have made clear,
the EPA and the Army Corps have the authority to address pollu-
tion beyond traditional navigable waters. The Clean Water Act is
one of America’s great successes. It has supported improvement in
our economy and ecosystems, and it continues to work. Our rivers
don’t catch fire anymore, and people can even swim in the Charles
River now, which was impossible for most of my life.

But given litigation in the last decade, the EPA and the Army
Corps needed to update their implementation of the Clean Water
Act, which leads to the new rule that we are discussing today.

Now, some say that the new Clean Water Rule does not go far
enough, while others, like the National Farmers Union, prefer this
rule over its previous iterations. So I want to ask you, Secretary
Darcy, a few questions about the development of this rule.

First, the memos being discussed today reveal conflicting opin-
ions within the Corps on the policy decisions made in the rule. Isn’t
it true that internal discussions are an important part of the rule-
making process?

Ms. DARcY. Yes, Senator.

Senator MARKEY. I assume many people in the Army Corps
worked on this rule. Shouldn’t we expect that some would feel that
the rule should be made more stringent?

Ms. DARcY. Yes, Senator.

Senator MARKEY. Do the memos reflect the official opinion of the
Army?

Ms. DARcY. No.

Senator MARKEY. Were the issues raised by the memos covered
in the final rule?

Ms. DARCY. Some of the issues were addressed and changed as
a result of that, yes.

Senator MARKEY. Critics of the rule have voiced concern over the
agency’s provision of a legal rationale for the rule. But isn’t it true
that the rule, while proposed, included an entire appendix entitled
Legal Analysis, which spoke to those concerns?
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Ms. DARcY. That’s correct.

Senator MARKEY. And, similarly, isn’t it true that the first sec-
tion of the final rule’s technical support document entitled Statute,
Regulations, and Case Law, that the legal issues also spoke to
those concerns over the span of 86 pages?

Ms. DARCY. Yes.

Senator MARKEY. So I think it is pretty clear that there was a
very thorough consultation process; that there was a very thought-
ful set of discussions that took place; that there was in fact a sup-
porting set of documents to back up the basis for the decisions
which were made, as the concerns had been raised.

So I think that the Army Corps did a good job. It is a tough job,
but it is one where, it seems to me, that you balanced the interests
that were at stake and tried to come down with good judgments.
And T think you did it, and I think you also did it legally, and you
did it with the backup analysis, which is required under the law.
So I just wanted to compliment you on your very good work.

And I thank you, Mr. Chairman, for having this hearing.

Ms. DARcY. Thank you, Senator.

Senator SULLIVAN. Thank you.

Senator Inhofe.

Senator INHOFE. Thank you, Mr. Chairman.

Let me put something in perspective here. I have enjoyed listen-
ing to both sides, and this has been a discussion that has been
going on for a long time. This Administration has a policy of, if you
can’t get something passed by people who are answerable to the
people of America, then do it through regulation. In other words,
what you can’t get done through legislation, do through regula-
tions.

Well, this has been through that. I think we can all say histori-
cally the States have had jurisdiction over the water. The exception
has always been navigable. I understand that and I agree that that
exception should be there. And I think everyone up here does agree
with that.

But I would say this. It was about 6 years ago that there was
an attempt to do this legislatively. It was Senator Feingold and
Congressman Oberstar, from Wisconsin and Minnesota. Not only
was the legislation defeated, resoundingly, but both Senator Fein-
gold and Congressman Oberstar were defeated at the next election.

I am saying this is a huge issue. That was a prominent issue in
that election. And to say that consultation took place with farmers
and ranchers, they weren’t farmers and ranchers from Oklahoma.
And to give you an idea of the significance of this issue in terms
of property rights, in terms of just what is right and wrong, the
chairman or the president, I guess his title is, of the Farm Bureau
in Oklahoma is Tom Buchanan. Tom Buchanan was making a
speech, and in his speech he said, of all the problems of farmers
and ranchers in Oklahoma, the Ag Committee doesn’t really handle
these, it is the overregulation by the EPA. That is what his state-
ment is, the overregulation by the EPA.

Now, he was talking about endangered species, talking about a
lot of other things, certainly cap-and-trade, but he said the No. 1
concern of all the problems we are having with the overregulation
that is killing us, and this is the Farm Bureau talking, is the
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WOTUS issue. This is the one that they are most concerned about.
And when you read it, you can talk about all these things, adjust-
ments you are making, but in reality it didn’t happen.

On May the 15th, just 12 days before you signed the final
WOTUS rule, General Peabody, and a lot of us have been talking
about General Peabody. He is a Major General, and his title is the
Deputy Commanding General for Civil and Emergency Operations.
He is way up there at the top. You would agree with that, wouldn’t
you?

Ms. DARcY. Yes, sir.

Senator INHOFE. General Peabody sent you a memo saying that
the economic analysis and technical support document for the final
rule made inappropriate assumptions, misapplied data, and in-
cluded analytical deficiencies and logical inconsistencies. Was he
right?

Ms. DARcY. I don’t agree with him.

Senator INHOFE. All right. “As a result, the Corps’ review could
not find a justifiable basis in the analysis for many of the docu-
ments’ conclusions.”

General Peabody went on to tell you the Corps’ name and logo
should be removed from these documents. This is a quote, it is not
me talking, this is General Peabody: “To either imply or portray
that the United States Army Corps of Engineers is a co-sponsor, co-
author, or contributor to these documents is simply untrue.”

Now, if the Corps refused to claim authorship of these docu-
ments, why did you put the Army’s name on them?

Ms. DARCY. Because the Army does support the rule and the doc-
uments in the development of the rule.

Senator INHOFE. Isn’t it the job, though, of the Corps of Engi-
neers to make the statements on which their support is going to
be based?

Ms. DARcy. It is the job of the Army Corps of Engineers to in-
form me, as well as others, as to their experience and expertise,
and it is up to me to make a final decision on behalf of the Army.

Senator INHOFE. And you disagreed with the statements that he
made.

Ms. DARcY. I disagree that the analysis was flawed.

Senator INHOFE. So you disagreed with him?

Ms. DARcY. I had economists in my office review the economic
analysis and the technical analysis.

Senator INHOFE. I really regret this, but these things have to be
talked about.

On August 27th, Judge Erickson, of the District of North Dakota,
issued an injunction that prevented the WOTUS rule from going
into effect in 13 States, as we have been talking about, because the
rulemaking record is inexplicable, arbitrary, and devoid of a rea-
soned process. Is that Federal judge wrong?

Ms. DARcyY. I disagree with that finding. I think the process was
legitimate. I think it is defensible in both law and in process.

Senator INHOFE. In fact, she said, Judge Erickson noted, “On the
record before the court, it appears that the standard is the right
standard because the agencies say it is.”

Now, it doesn’t do any good to ask you if you agree with that or
disagree with that, but is everybody wrong here except you? We



150

have talked about General Peabody, we have talked about Federal
judges. We have talked about the overwhelming number of people
in the United States, 32 of the States coming out overtly opposing
it. Is everybody wrong?

Ms. DARcY. I don’t believe everyone is wrong, Senator. I believe
that the rule is going to show that we are going to provide protec-
tion for the waters, which is what our responsibility is under the
Clean Water Act.

And I think that this rule brings clarity to a rule that had confu-
sion. We were asked by the Supreme Court, Justice Roberts en-
couraged both agencies to develop a rule. We were encouraged by
Congress, by stakeholders to develop a rule to clarify the impact of
those court decisions, as well as what the impact should be on cov-
ered waters.

Senator INHOFE. A lot of the statements that were made by Gen-
eral Peabody, he was making recommendations of changes. He
would say, no, I don’t want my name attached to it. But in doing
so, he was recommending making changes in the final document.
And I know there has been some discussion about this, maybe you
can find one or two that was made, but they really weren’t. The
things that he found issue with were not changed in the final docu-
ment.

We will be talking about this, as we have in the past, for a long
period of time. Hopefully, we will be able to stop this again. This
is considered to be, by the people in my State of Oklahoma, the
most significant raid that they have ever had, and they are very
much concerned about it. So I regret that you are in the position
that you are in, but I am glad I am in the position I am in.

Thank you, Mr. Chairman.

Senator SULLIVAN. Thank you, Senator Inhofe.

I think Ranking Member Whitehouse and I are going to conclude
with a few additional questions.

Senator INHOFE. Could I interrupt just for a moment?

Senator SULLIVAN. Sure.

Senator INHOFE. I am sorry. I was reminded by my staff. I would
like to ask for a copy of the analysis by your economists and the
technical experts you used, who advised you. I would like to have
a copy of that advice. Is that all right?

Ms. DARCY. Sure.

Senator SULLIVAN. So, Secretary Darcy, thank you for answering
the questions and being the sole witness at this hearing. It is an
important hearing, and I am going to address a little bit what Sen-
ator Cardin had mentioned, hey, what is this about. It is about
oversight. But let me ask you a couple additional questions here.

There is kind of a theme and Senator Markey was focused on it,
that, hey, look, this is internal policy debates. You are kind of mak-
ing the same kind of narrative here. And we understand when that
is the case, right? Agencies have internal policy debates; there is
a pushing, to-ing, fro-ing on what the right decision is. And when
that happens Senator Markey used the term balance of views, pol-
icy discussion. You are kind of insinuating, hey, there are reason-
able alternatives here that we had the option to deal with. And I
think that sounds good.
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I think what has really concerned so many of us is that it is actu-
ally not true. It is not true. This is not one of those examples of,
hey, on the one hand, on the other hand. Let me give you just a
few. There are a lot. I will just mention a few.

In the May 15th memo from the Chief of the Corps Regulatory
Program, he stated to you, so this is like 2 weeks before the final
rule is going to be issued, “It is patently inaccurate.” This isn’t
gray. It is patently inaccurate. The final rule states that the action
the rule does not have any tribal implications. That is in there.

He states that is patently inaccurate because both the expansion
and loss of jurisdiction of the waters of the U.S. may have signifi-
cant affects on tribes and their resources. And certainly in my
State. Like Senator Fisher, I held a hearing on the WOTUS rule
in Alaska, and one of the most powerful witnesses was the mayor
of the North Slope Borough saying that this would have an enor-
mous impact on their borough, tribal entities on the North Slope
of Alaska. Enormous.

So this isn’t kind of a balanced, hey, you know, maybe we got it
right, maybe we got it wrong. I am going to thread the needle here.
Patently inaccurate.

Let me give you another example. In the April 24, 2015 memo,
“Arbitrary limits within the definition of neighboring,” when he is
talking about the extent of the rule, “are not rooted in science and
beyond the reasonable reach of defining adjacency by the rule.”

So these are your experts, whom I assume have a lot more exper-
tise on the science than you do. And they are not low level guys;
they are senior guys. And they are saying that the limits you are
defining in the rule are not rooted in science. There is a lot of talk
on this committee about, hey, we have to base things on science.
Your experts, and again, this isn’t black and white; they are saying
this is not rooted in science.

Let me give you a third example. This relates to the issue of ad-
jacent waters, where the final rule automatically regulates all wa-
ters within 100 feet of a tributary or other water and all waters
within 1,500 feet of a tributary or other waters if located in the
100-year floodplain.

The final rule and the preamble says, “The adjacency provision,”
which your expert said was not rooted in science, “is based on the
best available science.” That is what the preamble of the rule says.
Your top scientist and expert, probably a lot more experienced than
you, says that is not true. The adjacency provision is based on the
best available science, the intent of the Clean Water Act, and case
law, and is consistent with the experience of the agencies in mak-
ing case-specific nexus determinations. That is what the rule says.

So again, General Peabody comes back to you and says, actually,
that is not true. Based on how many feet there are between bodies
of water, it cannot be based on the Corps’ expertise and experience
because the Corps does not record distances in their jurisdictional
determinations.

So again you have a senior expert who is saying it is not true.
So this narrative of, hey, we are threading the needle, one side is
saying one thing, reasonable people can disagree, your senior peo-
ple. And this wasn’t a snapshot in time, this was at the end of a
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year’s long process with the top experts in your agency. They are
coming out saying this is not a gray area.

Make the call, Madam Secretary. You are the political leader.
They are telling you it is black and white. They are telling you it
is black; you are saying it is white.

That is why we are so concerned here. That is why we are so con-
cerned here. How do you respond to the patently inaccurate? May
15th, your top expert says that the rule says this is not going to
have any tribal implications. He comes back and says that is pat-
ently wrong. How do you explain that? How do you then go, no, you
are wrong; I am right? How do you do that?

I am just curious, because it seems to me this is not a judgment
call, this is not a policy call; this is black and white. Your senior
people are saying black; you are saying white. I think because you
are being told by the EPA to do that, but you have said that you
weren’t. So how do you explain that?

How do you explain these other ones? How do you say that it is
based on science when your top official who knows the science
probably better than you do says, no, don’t say it is based on
science because it is not? How do you explain those away?

Ms. DARcCY. Senator, the adjacency determinations are based on
science.

Senator SULLIVAN. And the general said, “Arbitrary limits within
the definition of neighboring are not rooted in science.”

Ms. DARcY. The definitions for neighboring, as well as adjacent,
were based on the connectivity report that the science advisory
board provided, and there needed to be a decision made as to
where the bright line would be drawn as to what was going to be
jurisdictional and considered to be an appropriate water body to be
considered for significant nexus test.

Senator SULLIVAN. Are you more of an expert on these issues
than General Peabody or the people who drafted those memos?

Ms. DARcY. I don’t believe that I am more of an expert. I believe
that it is my responsibility in the position where I sit that I have
to make decisions as to what should be included in the rule in
order to carry out our obligations under the Clean Water Act.

Senator SULLIVAN. So you have the authority as a political ap-
pointee to look at your folks not on a judgment call, but just say,
hey, general, I know you know more about science than I do, but
you are wrong; I am right.

I think Senator Inhofe made a really good point that it seems
like everybody is wrong with the exception of you in this case, and
the EPA.

Ms. DARcY. I don’t believe everyone is wrong. I believe that if
there is a difference of opinion, and it is my responsibility to make
a call, that is my job.

Senator SULLIVAN. Look, I am not trying to badger you here, but
there is a broader issue at play; it is the issue of what I am sure
you are familiar with, it is called Chevron deference. And the Con-
gress, through the courts and the Supreme Court and through our
roles here, provides agencies a lot of deference. We do it in laws.
I actually think we do it too much. The courts certainly provide
that deference, that Chevron deference to agencies.
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So when an agency makes a call and it is reviewed by a court,
the court says, hey, we are going to give the agency deference be-
cause we know that the rule was based on the unique expertise
and experience of the agency.

That is what Chevron deference is, isn’t it? That is why your
rules are not considered arbitrary and capricious, right?

Ms. DARcy. Correct.

Senator SULLIVAN. But the problem here is that we have memo
after memo from the top people in your organization saying this
was not based on our expertise or our experience. So it kind of un-
dermines the whole idea of Chevron deference that we grant to
agencies like you.

And that is why I think you are going to continue to lose in the
Federal courts, because if the rule is not based on the expertise and
experience of senior Corps officials, you may have made the call
that black is really white when your team is telling you that is not
the case, but I think you are going to have a hard time convincing
a court that you deserve Chevron deference when the expertise and
experience of your agency, according to your own experts, was not
part of this rule.

Do you have a comment on that?

Ms. DARcCY. The final rule is based on the Department of the
Army being the agency. The fact that the memos are now part of
the public record in some of the court cases that are being devel-
oped, I will wait to see what the courts do as far as Chevron def-
erence with regard to those memos.

Senator SULLIVAN. OK. It is a very serious issue, and that is why
we are holding a hearing.

Let me just ask a final question. There are a lot of concerns on
the Federal regulatory process. I think we in the Congress need to
do a lot more in terms of oversight on this process, whether it is
in the development of rules, and this is what we are focused on
here, the development of rules; whether it is in the legality of rules,
and not the Corps, but the EPA. Two Supreme Court terms in a
row, big rules that they have issued, the Supreme Court has said
have violated the Clean Air Act.

In the application of rules, and in a stunning statement, and I
mentioned at the outset, but I am just stunned by it, the Adminis-
trator of the EPA essentially said, hey, whether we win or lose in
the Supreme Court, it doesn’t really matter because those Amer-
ican people who they are supposed to be represented, that we rep-
resent, they have to do what we say anyways.

I am amazed that my colleagues on the other side of the aisle
don’t look at that statement by the EPA Administrator and just
drop their jaws in shock. That is the most arrogant thing I have
seen.

Do you agree with that? Because right now WOTUS, there are
a lot of people who don’t like WOTUS. There are a lot of problems
with WOTUS from a legal perspective. The Corps even said so.
Again, I read the memos. They think it is not going to pass muster.
Of course, the administrator thinks it does, but she probably
doesn’t even care because millions of Americans are going to have
to abide by it before the Supreme Court finally rules on it.
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Do you think that that is the way the regulatory system in
America should work? And do you think the Administrator’s com-
ment that drips with arrogance about what her role in the Federal
Government is, do you think that is appropriate?

Ms. DARcyY. I believe the Administrator was commenting on her
situation, and my comment here on the waters of the U.S. rule is
that we are acting within the legal framework that we have been
presented with, partly because the Supreme Court recommended
that the Department of the Army and the EPA develop a rule
under this Clean Water Act, and that is what we have done.

Senator SULLIVAN. But your own chief counsel thinks that this
is likely not going to pass constitutional muster.

Ms. DARcCY. No, sir. My chief counsel believes it does. The deputy
chief counsel for the Army Corps of Engineers at that point in time
believed it would not.

Senator SULLIVAN. OK. OK.

Senator Whitehouse.

Senator WHITEHOUSE. Madam Secretary, is it a novelty for there
to be lively, even intense disagreements, in the internal agency de-
liberations and in the interagency process that lead up to a regu-
latory recommendation?

Ms. DARCY. Are they unusual, is that what your question is?

Senator WHITEHOUSE. Would it be a novelty for there to be lively
and even intense disagreements within the internal agency process
and within the interagency process as the Federal Government pre-
pares a regulation?

Ms. DARcy. No.

Senator WHITEHOUSE. It happens pretty often, doesn’t it?

Ms. DARcY. Yes, sir.

Senator WHITEHOUSE. And let me ask you one other question, in
the context of this being this like massive outreach of Federal
power that is going to forbid a farmer from clearing his ditch and
so forth. Are there any activities that you can identify, any at all,
that were exempt from permitting requirements before this final
rule that now the rule reaches out to and grabs where it wouldn’t
have before?

Ms. DARCY. No.

Senator WHITEHOUSE. Thank you very much.

Senator SULLIVAN. Thank you, Secretary Darcy. We appreciate
your willingness to answer these questions. This is, as I mentioned,
an important issue.

Senator Cardin asked, what is this about? This is about over-
sight. This is about oversight. This is about our constitutional role
with regard to agencies. The American people clearly want more
oversight of agencies like the EPA.

And again, I am a big fan of the Corps, but on these kinds of
issues they are critical, and what is really critical is that the agen-
cies and our Federal Government take action and promulgate rules
that are based on the intent of Congress and statutes, and that is
what we are trying to continue to focus on. I think my colleagues
on both sides of the aisle would agree with that.

What we are trying to do, and Senator Barrasso mentioned it, if
the rules don’t do that, then what we should do is to work to pass
a law. And we are working to pass a law, and we have bipartisan
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support on a new clean water rule law, and I would encourage my
colleagues on both sides of the aisle in this committee to co-sponsor
that important piece of legislation by Senator Barrasso.

Thank you again. This hearing is adjourned.

[Whereupon, at 11:59 a.m., the subcommittee was adjourned.]

[Additional material submitted for the record follows:]
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WASHING TN,

July 6, 2015

The Honorable Jo Ellen Darcy

Assistant Secretary of the Army (Civil Works)
108 Army Pentagon

Washington, D.C. 20310-0108

Dear Ms. Darcy:

On June 29, 2015, you and the Administrator of the Environmental Protection Agency (EPA)
published a final rule to revise the definition of the term **waters of the United States™
(WOTUS) in regulations issued by both agencies. 80 Fed. Reg. 37054 (Jun. 29, 2015).

Under a Memorandum of Agreement Between the Department of the Army and the
Environmental Protection Agency Concerning the Determination of the Geographic Jurisdiction
of the Section 404 Program and the Application of the Exceptions Under Section 404(t) of the
Clean Water Act, dated January 19, 1989, the Cotps of Engineers has primary responsibility for
making jurisdictional determinations, subject to a “special case” designation by EPA, of which
there have been fewer than a dozen.

In addition, under a June 5, 2007 Memorandum of Agreement between the Army and EPA, a
jurisdictional determination for intra-state, non-navigable, isolated waters potentially covered
solely under 33 C.F.R. §328.3(a)(3) is clevated to EPA and Corps headquarters. Since the
SWANCC decision in 2001, no such water has been found to be regulated under the Clean Water
Act.

In order to understand the bases for the decisions made by the Army in promulgating the
WOTUS rule, please respond to the following requests.

Scientific studies and field observations

Please provide me with copies of jurisdictional determinations or other documentation
memorializing the following field observations, including a reference to the page on which the
requested information is found. If none exist, please so state. Do not create post hoc
Justifications for the final rule.

L. All field observations relied upon by the Army in developing the final rule that correlate
the presence of an ordinary high water mark and the magnitude, frequency, and duration
of flow (based on actual measurements) that therefore provide support the following
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statements: “The science also supports the conclusion that sufficient volume, duration, and
frequency of flow are required to create a bed and banks and ordinary high water mark.” 80
Fed. Reg. at 37066. “The physical indicators of bed and banks and ordinary high water mark
(OHWM) demonstrate that there is sufficient volume, frequency, and flow in tributaries to a
traditional navigable water, interstate water, or the territorial seas to establish a significant
nexus.” Technical Support Document (TSD), at 234,

2. All field observations relied upon by the Army in developing the final rule that correfate
the presence of features on the ground identified using light detecting and ranging data
(LiDAR), and the magnitude, frequency, or duration of flow that reaches a navigable
water, based on actual measurement of flow.

3. All field observations relied upon by the Army in developing the final rule to support the
statement that “lake and stream gage data, elevation data, spillway height, historic water
flow records, fload predictions, statistical cvidence, the use of reference conditions, or
through the remote sensing and desktop tools described above” are reliable indicators that
a stream formerly existed in a particular location and the magnitude, frequency, and
duration of flow to a navigable water from such a former stream, based on evidence of
flow to a navigable water provided by such a stream. 80 Fed. Reg. at 37077.

4. All field observations relicd upon by the Army in developing the final rule to conclude
that all streams meeting the definition of tributary have a significant nexus to navigable
water that (i) address ephemeral streams specifically, and that (i) demonstrate that such
streams pravide flow to a navigable water. For such streams, please indicate whether
such flow is provided through a surface connection, a shallow subsurface connection, or
an aquifer and please include the quantification of such flow.

5. All ficld observations relied upon by the Army in developing the final rule that purport to
find a connection between an ephemeral stream or geographically isolated body of water
and navigable water through the movement of water through an aguifer, and any
determination in such studies that the base flow of the navigable water came from the
ephemeral stream or geographically isolated body of water.

6. All field observations relied upon by the Army in developing the final rule that support
the conclusion that all waters located within 100 feet of the ordinary high water mark of a
water identified in subsection (a)(1) through (5) of the WOTUS definition have a
“significant nexus" to navigable water. 80 Fed. Reg. at 37085.

7. All ficld observations relied upon by the Army in developing the final rule that support
the conclusion that all waters located in the 100-year floodplain of a water identified in
subsection (a)(1) through (5) of the WOTUS definition and not more than 1,500 feet from
the ordinary high water mark of such water have a “significant nexus” to navigable
water. 80 Fed. Reg. at 37085.
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8. All field observations relied upon by Army in developing the final rule that support the
conclusion that all waters located within 1,500 feet of the high tide line of a water
identified in subsection (a)(1) through (5) of the WOTUS definition and all waters within
1,500 feet of the ordinary high water miark of the Great Lakes have a “significant nexus”
to navigable water. 80 Fed. Reg. at 37085.

9. All field observations relied upon by the Army in developing the final rule that support
the conclusion that “all water” in the 100-year flood plain of a navigable or interstate
water or a territorial sea and “all water” within 4,000 of the ordinary high water mark of
any jurisdictional water, inciuding a tributary as defined above, potentially have a
significant effect on navigable water, In particular, please provide copies of the
jurisdictional determinations that support the following statement: “the agencies’
experience and expertise indicate that there are many waters within the 100-year
floodplain of a traditional navigable water, interstate water, or the territorial seas or out to
4,000 feet where the science demonstrates that they have a significant effect on
downstream waters.” 80 Fed. Reg. at 37059.

Significant nexus

Since the SWANCC decision in 2001, no intra-state, non-navigable, isolated waters has been
found jurisdictional relying solely on 33 C.F.R. §328.3(a)3).

Under the final rule, jurisdiction over such waters could be established by any one of the
following functions:

(1) Sediment trapping,

(if) Nutrient recycling,

{iii) Pollutant trapping, transformation, filtering, and transport,

(iv) Retention and attenuation of flood waters,

(v} Runoff storage,

(vi) Contribution of flow,

(vii) Export of organic matter,

(viii) Export of food resources, and

(ix) Provision of life cycle dependent aquatic habitat (such as foraging, feeding,
nesting, breeding, spawning, or use as a nursery area) for species located in a
water identified in paragraphs (a)(1) through (3) of this section.

The preamble to the final rule says “non-aquatic species or species such as non-resident
migratory birds do not demonstrate a life cycle dependency on the identified aquatic resources
and are not evidence of biological connectivity for purposes of this rule.” 80 Fed. Reg, at 37094,

However, use of water as habitat by “resident” birds and other animais and the movement of
insects and seeds via any kind of bird (referred to as “dispersal”) can establish jurisdiction, Zd.
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According to the Connectivity Report “[p]lants and inveriebrates disperse to and from prairie
potholes via ‘hitchhiking’” on waterfowl.” Connectivity Report at 5-5. Further, according to the
Technieal Support Document, any bird, even a migratory bird, can establish jurisdiction by
dispersing seeds and insects. “Migratory birds can be an important vector of long-distance
dispersal of plants and invertebrates between non-floodplain wetlands and the river network,
although their influence has not been quantified.” TSD, at 112.

The Technical Support Document refers 30 times to dispersal by organisms such as birds and
mammals of plants (as seeds) and invertebrates (as eggs), including the following statement:
“Plants and invertebrates can also travel by becoming attached to or consumed and excreted by
waterfowl, Id, (citing Amezaga et al. 2002). Dispersal via waterfowl can occur over jong
distances. 1d. (citing Mueller and van der Valk 2002).” TSD, at 334 (emphasis added).

According to the Technical Support Document, groundwater is a “hydrologic flowpath.” See
TSD at 129, 132, 148. Similarly, overtand flow of water and shallow subsurface flow is
considered a connection. 80 Fed. Reg. at 37063, 37070-72, 37085-86, 37089-90, 37093-%4. For
example, according to the discussion of vernal pools in the Technical Support Document, these
pools “typically lack permanent inflows from or outflows 1o streams and other water bodies,”
they can be *connected temporarily fo such waters via surface or shallow subsurface flow (flow
through) or groundwater exchange (recharge).” TSD, at 344 (emphasis added). Finally, water
storage is a connection. See, e.g., TSD, at 99, 177. According to the Technical Support
Document:

Wetlands and open watcrs in non-floodplain landscape settings (hereafter called
“non-floodplain wetlands”) provide numerous functions that benefit downstream
water integrity. These functions include storage of floodwater; recharge of ground
water that sustains river baseflow; retention and transformation of nutrients,
metals, and pesticides; export of organisms or reproductive propagules (e.g.,
seeds, eggs, spores) to downstream watcrs; and habitats needed for stream
species. This diverse group of wetlands (e.g., many prairie potholes, vernal pools,
playa lakes) can be connected to downstream waters through surface-water,
shallow subsurface-water, and groundwater flows and through biological and
chemical connections, TSD, at 98.

1. Please explain the difference between a resident and non-resident migratory bird.

2. Has the Army ever sought to establish jurisdiction over water based ol waterfowl or
mammal excretions?

3. Has the Army ever sought to establish jurisdiction over water based on the attachment of
insects and seeds to birds or mammals?

4. Has the Army ever sought to establish jurisdiction over geographically isolated water
based on infiltration of that water inta the ground, the allegation that the water reaches a
groundwater aquifer, the allegation that the aquifer recharges surface water at some other
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location, and the allegation that the surface water that obtains part of its baseflow from
this groundwater recharge eventually reaches navigable water? If yes, please provide
copies of the relevant jurisdictional determinations.

5. Is there any water within 4000 feet of a water identified in §328.3(a)(1)through (5) that
could not provide at least one of the listed functions?

6. What makes a nexus provided by a function significant?
7. The 2008 Rapanos guidance states:

It is clear ... that Justice Kennedy did not intend for the significant nexus standard to be
applied in a manner that would result in assertion of jurisdiction over waters that he and
the other justices determined were not jurisdictional in SWANCC. Nothing in this
guidance should be interpreted as providing authority to assert jurisdiction over waters
deemed non jurisdictional by SWANCC.

Could the significant nexus definition in the final rule allow the Army to assert
jurisdiction over waters deemed non jurisdictional by SWANCC?

Given that the final rule is complete, and the information requested all pertains to the record
basis for the final rule, we expect the information requested to be readily available. For that
reason, please provide the requested information within 30 days.

Sincerely,

Chairman
Committee on Environment and Public Works
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The Honorable Jo Ellen Darcy

Assistant Secretary of the Army (Civil Works)
108 Army Pentagon

Washington, D.C. 20310-0108

Dear Secretary Darcy:

Thank you for your prompt response to my July 16, 2015 letter to you requesting certain
documents, the existence of which only recently came to my attention, relating to the
development of the revised definition of the term ““waters of the United States” (WOTUS).
80 Fed. Reg. 37054 (Jun. 29, 2015).

These documents, which include staff memoranda to Major General John Peabody, Deputy
Commanding General for Civil and Emergency Operations, U.S. Army Corps of Engineers, and
memoranda from Peabody to you, contain significant information that is highly relevant to this
Committee’s constitutional responsibility to oversce executive branch implementation of our
nation’s laws.

Specifically, while interspersed with staff recommendations and legal conclusions that I
understand you wish to keep confidential and hidden from the American public, the facts in these
documents support my conclusion, and the conclusion of the 30 states that have already filed
lawsuits challenging the final WOTUS rule, that the tule is lacking factual, technical and legal
support.

[ also was surprised to learn that, even though the rule was purportedly a joint effort of EPA and
the Corps, it appears that the Corps did not receive the draft final rule until EPA submitted it to

interagency review on April 3, 2015, and, according to Peabody’s April 27, 2015 memorandum
to you, “the process followed to develop it greatly limited Corps input.”

Some of the factual information in these documents also appears to be directly responsive to my
July 6, 2015, letter to you asking for the documents in the administrative record that reflect the
“agency experience and expertise” that is the purported basis for the final rule. These recently
obtained documents, as well as some of your responses to hearing questions and statements in
existing Corps guidance, confirm my suspicion that many of the determinations that purport to
support expanded jurisdiction in the final WOTUS rule were not based on the experience and
expertise of the Corps.
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Accordingly, while I am still expecting a timely and complete response to my July 6 letter,
please confirm by July 30, 2013, the following factual conclusions drawn from these materials.

Previous field observations requests
Request #1 from July 6 letter

All field observations relied upon by the Army in developing the final rule that correlate
the presence of an ordinary high water mark and the magnitude, frequency, and duration
of flow (based on actual measurements) that therefore provide support the following
statements: “The science also supports the conclusion that sufficient volume, duration, and
frequency of flow are required to create a bed and banks and ordinary high water mark.” 80
Fed. Reg. at 37066. “The physical indicators of bed and banks and ordinary high water mark
(OHWM) demonstrate that there is sufficient volume, frequency, and flow in tributaries to a
traditional navigable water, interstate water, or the territorial seas to establish a significant
nexus.” Technical Support Document {TSD), at 234,

Factual information from July 17 document production reievant to this oversight request

“[Tihe draft final rule asserts CWA jurisdiction by rule over every ‘stream’ in the United
States, so long as that stream has an identifiable bed, bank, and OHWM. That assertion
af jurisdiction over every stream bed has the effect of asserting CWA jurisdiction over
many thousands of miles of dry washes and arrayos in the desert southwest, even though
those ephemeral dry wastes, arroyos, elc. carry water infrequently and sometimes in
small quantities if those features meet the definition of a tribwary.” April 24, 2015
Memorandum to Peabody (emphasis in original).

“The TSD emphasizes that the agencies undertook a very thorough analysis of the
complex interaciions between upstream waters an wellands and the downsiream rivers to
reach the significant nexus conclusions underlying the provisions of the drajt final rule..,
[TThe Corps was nat part of any type of analysis to reach the conclusions described;
therefore, it is inaccurate to reflect that 'the agencies’ did this work or that is reflective
of Corps experience or expertise.” May 15, 2015 Memorandum to Peabody.

“The TSD does not provide support for the determination of how ‘significance’ will be
measured in the SND [significant nexus determination] or what is ‘more than speculative
or insubstantial?’” May 15, 2015 Memorandum to Peabody.

“The Corps also had no role in performing the analysis or drafting the TSD.” May 15,
2015 Memorandum to Peabody.

“Jt is inaccurate to reflect that the Corps experience and expertise is reflected in the
conclusions drawn within the document.” May 15, 2015 Memorandum to Peabody.
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Given the above statements of fact from these recently obtained documents, please
confirm that the Army does not have a record of field observations supporting the
determination in the finai ruie that every “stream™ that meets the final rule definition of
“tributary” has a significant nexus to navigable water.

Request #2 from July 6 letter

All field observations relied upon by the Army in developing the final rule that correlate
the presence of features on the ground identified using light detecting and ranging data
(LiDAR), and the magnitude, frequency, or duration of flow that reaches a navigable
water, based on actual measurement of flow.

Factual information from Corps guidance and the July 17 document production relevant

1o this oversight request

“d Guide to Ordinary High Water Mark (OHWM) Delineation for Non-Perennial
Streams in the Western Mountains, Valleys, and Coast Region of the United States”
(Aug. 2014) states that it is not appropriate to use remote sensing information alone to
establish the presence of an OHWM.

Given this Corps guidance and the statement of fact quoted above that the TSD does not
reflect the Corps expetience and expertise, please confirm that the recommendations in
the final rule relating to use of LIDAR te establish federal jurisdiction are not based on a
record of Army field observations.

Request #3 from July 6 letter

All field observations relied upon by the Army in developing the final rule to support the
statement that *lake and strearn gage data, elevation data, spililway height, historic water
flow records, flood predictions, statistical evidence, the use of reference conditions, or
through the remote sensing and desktop tools described above” are reliable indicators that
a stream formerly existed in a particular location and the magnitude, frequency, and
duration of flow to a navigable water from such a former stream, based on evidence of
flow to a navigable water provided by such a stream. 80 Fed. Reg. at 37077.

Factual information from July 17 document production relevant to this oversight request

“Maqy be a challenge to identify a ditch that is a relocated fributary or excavated in a
tributary. How far back in history does the regulator need 1o go? If it can’t be
determined definitely who bears the burden of proof? The landowner or the agency?
Need 1o provide a set of loolsiresources that the field can use ro make the determination
of the history of a ditch.” Appendix B to April 24, 2015 Memorandum to Peabody.

Given the above statements of fact and related questions, as well as the statement of fact
that the TSD does not retlect Corps experience and expertise, please confirm that the
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Army does not have a record of field observations that support a determination that the
tools listed in the preambie to the final rule are reliable indicators that a ditch was a
relocated tributary or an excavated tributary and that the former tributary had a
stgnificant nexus to navigable water.

Regquest #4 from July 6 letter

All field observations relied upon by the Army in developing the final rule to conclude
that all streams meeting the definition of tributary have a significant nexus to navigable
water that (i) address ephemeral streams specifically, and that (if) demonstrate that such
streams provide flow to a navigable water. For such streams, please indicate whether
such flow is provided through a surface connection, a shallow subsurface connection, or
an aquifer and please include the quantification of such flow.

Factual information from July 17 document production relevant to this oversight request

Given the statements of fact identified as relevant to Request #1, above, please confirm
that the Army does not have a record of field observations supporting the determination
in the final rule that every “ephemeral stream” that meets the final rule definition of
“ributary” has a significant nexus to navigable water.

Request #5 from July 6 letter

All field observations refied upon by the Army in developing the final rule that purport to
find a connection between an ephemeral stream or geographically isolated body of water
and navigable water through the movement of water through an aquifer, and any
determination in such studies that the base flow of the navigable water came from the
ephemeral stream or geographically isolated body of water.

Factual information from responses to hearing questions and the July 17 document

production relevant to this oversight request

In response to questions for the record from our February 4, 2015 hearing on the WOTUS
rule you stated that: “The Corps has never inferpreted groundwater lo be a jurisdictional
water or a hydrologic connection because the Clean Water Act {CWA) does not provide
such anthority” (emphasis added).

Further, with respect to the assertion of jurisdiction over geographically isolated water,
your documents state that since the Supreme Court decision in SWANCC, no
geographically isolated water has been found to be jurisdictional. “Nore of the isolated
JDs [Jurisdictional Determinations] resulted in a positive determination of jurisdiction.”
May 15, 2015 Memorandum to Peabody.

Given the above factual statements, please confirm that the Army does not have a record
of field observations supporting the assestion of federal jurisdiction over ephemeral
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streams that do not have a surface connection to navigable water or over other
geographically isolated bodies of water, by alleging a connection through a groundwater
aquifer.

Request #6 from July 6 letter

All field observations relied upon by the Army in developing the final rule that support
the conclusion that all waters located within 100 féet of the ordinary high water mark of 2
water identified in subsection (a)(1) through (5) of the WOTUS definition have a
“significant nexus” to navigable water. 80 Fed. Reg. at 37085,

Factual information from July 17 document production relevant to this oversight request

“Approved JDs are not required to indicate the distance from the aquatic resource lo the
nearest tributary OHWM. " May 15, 2015 Memorandum to Peabody.

“Neither the Rapanos Guidance wor the form used to implement that guidance (which is
used by the Corps to document AJDs) requires the Corps to indicated the distance that an
adjacent wetland is located from the nearesi jurisdictional tributary’s OHWM or HTL
[high tide line] when evaluating whether a sigrificant nexus exists, and in making a
Jurisdictional determination concerning such waters. Rather, the Guidebook that
accompanies the Rapenos Guidance indicaies that consideration will be given ra the
distance between the tributary and traditionally navigable water (TNW) such that the
effect of the tributary on the TNW is not speculative or insubstantial. The Guidebook
Jurther states that, it is nof appropriate (o determine the significant rexus based solely
on any specific threshold of distance (e.g. between a tributary and its adfacent wetland or
between a tributary and the TNW)." April 24, 2015 Memorandum to Peabody.

Given the fact that the Corps’ JDs do not include distance to the nearest tributary, and
adjacency currently applies to wettands, not all waters, please confirm that the Army does
not have a record of field observations supporting the assertion of federal jurisdiction
over all water located within 100 feet of the OHWM of a tributary.

Request #7 from July 6 letter

All field observations relied upon by the Army in developing the final rule that support
the conclusion that all waters located in the 100-year floodplain of a water identified in
subsection (a)(1) through (5) of the WOTUS definition and not more than 1,500 feet from
the ordinary high water mark of such water have a “significant nexus” to navigable
water. 80 Fed. Reg. at 37085.
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Factual information from July 17 document production relevant to this oversight reguest

Given the fact that, as noted by the factual statement quoted abave, Corps JDs do not
include distance to the nearest tributary, and adjacency currently applies to wetlands, not
all waters, please confirm that the Army does not have a record of field observations
supporting the assertion of federal jurisdiction over all water located in the 100-year
floodplain and not more than 1,500 feet of the OHWM of a tributary.

Reguest #8 from July 6 letter

All field observations relied upon by Army in developing the final rule that support the
conclusion that all waters located within 1,500 feet of the high tide line of a water
identified in subsection (a)(1} through (5) [sic, should be “(3)”} of the WOTUS definition
and all waters within 1,500 feet of the ordinary high water mark of the Great Lakes have
a “significant nexus” to navigable water. 80 Fed. Reg, at 37085.

Factual information from July 17 document production relevant to this oversight request

Given the fact that, as noted by the statement quoted above, Corps JDs do not include
distance to the nearest high tide line, and adjacency currently applies to wetlands, not all
waters, please confirm that the Army does not have a record of field observations
supporting the assertion of federal jurisdiction over all water located within 1,500 feet of
the high tide line of a water identified in subsection (a)(1) through (3) of the WOTUS
definition and all waters within 1,500 feet of the ordinary high water mark of the Great
Lakes.

Request #9 from July 6 letter

All field observations retied upon by the Army in developing the final rule that support
the conclusion that “all water” in the 100-year flood plain of a navigable or interstate
water or a territorial sea and “all water” within 4,000 of the ordinary high water mark of
any jurisdictional water, including a tributary as defined above, potentially have a
significant effect on navigable water. In particular, piease provide copies of the
jurisdictional determinations that support the following statement: “the agencies’
experience and expertise indicate that there are many waters within the 100-year
floodplain of a traditional navigable water, interstate water, or the tetritorial seas or out to
4,000 feet where the science demonstrates that they have a significant effect on
downstream waters.” 80 Fed. Reg, at 37059.

Factual information from July 17 document production relevant to this oversight request

“The TSD states that the 4,000-foot distance threshold limit for (a)(8) waters ‘will
protect the type of wafers that in practice have been determined o have ¢ significant
nexus on a case-specific basis,” This statement is unfounded. The isolated JDs reviewed
for the Economic Analysis by EPA to estimate the change in jurisdiction were originally
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considered under the 2003 SWANCC guidance; therefore, jurisdiction was determined
based on whether there was an interstaie/foreign commerce connection; the furisdiction
was not analyzed through a SND.,” May 15, 2015 Memorandum to Peabody.

I note that this statement remains on page 356 of the final TSD. Please confirm that the
Army does not have a record of field observations that support the conclusion that “alt
water” in the 100-year flood plain of a navigable or interstate water or a territorial sea and
“a}l water” within 4,000 of the ordinary high water mark of any jurisdictional water,
including a tributary, potentiaily have a significant nexus to navigable water.

New request on isolated waters and significant nexus

Based on the concerns raised by these recently obtained documents, please also address the
foltowing:

1. All Army field observations rclied upon by the Army to support the conclusion that
Prairie potholes, Carolina and Delmarva bays, pocosins, western vernal pools in
California, and Texas coastal prairie wetlands, “function alike and are sufficiently close
to function together in affecting downstream waters” and therefore “are considered
similarly situated by rule.” B0 Fed. Reg. at 37059.

Factual information fiom July 17 document production relevant to this oversight request

“ITihe draft final rude ... characterizes literally millions of acres of truly “isolated’ waters (j.e..
wetlands that have no shallow subsurface or confined surface connection with the tributary
systems of the navigable walers or interstate waters) as ‘similarly situated.” April 24, 2015
Memorandum to Peabody (emphasis in original).

“The draft final rule would declare thar ail isolated waters in each of those five listed categories
af isolated waters are ‘similariy situated,* but the Corps has never seen any data or anolysis to
explain, support, or justify this determination.” Aprit 24, 2015 Memorandum to Peabody.

“[T}he definition in section (a)(7) for the five categories of isolated waters are nal based on any
JSindings that those isolated waters ‘are sufficiently close fogether [sic) to function together in
affecting downstream waters’ as required by the definition of ‘similarly situated.’ [}, EPA’s
technical staff has demanstrated that in some areas prairie potholes (for example) are locared
close togerher and, in other cases, they are spaced far apart.”  April 24, 2015 Memorandum to
Peabody.

“Need delineation manuals for these waters or at least a definition of the waters, vegetation

characteristics, efc.” Appendix B to April 24, 2015 Memorandum to Peabody.

Please confirm that the Army does not have a record of field observations to support the
determination in the final rule that Prairie potholes, Carolina and Delmarva bays, pocosins,
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western vernal pools in California, and Texas coastal prairie wetlands, “function alike and are
sufficiently close to function together in affecting downstream waters” and therefore should be

considered similarly situated by rule.

2. All Army field observations relied upon by the Army to support the significant
nexus determinations in the final rule.

Factual information from July 17 document production relevant to this oversight request

“The TSD emphasizes that the agencies undertook a very thorough analysis of the
complex interactions between upstream waters and wetlands and the downstream rivers
to reach the significant nexus conclusions underlying the provisions of the draft final
ryle.....[T]he Corps was not part of any type of analysis to reach the conclusions
described; therefore, it is inaccurate to reflect that ‘the agencies' did this work or that is
reflective of Corps experience or expertise.” May 15, 2015 Memorandum to Peabody.

“The TSD does not provide support for the determination of how ‘significance’ will be
measured in the SND [significant nexus determination] or what is ‘more than speculative
or insubstantial?’” May 15, 2015 Memorandum to Peabody.

Please confirm that the Army does not have a record of field observations to support the
determination in the final rule that all waters in the categories that are jurisdictional by rule have
a significant nexus to navigable water.

Given that the information necded to respond to these requests has already been compited in
these documents and are readily available to you, I request a response to this letter by July 30,
2015. Please organize your responses individually and in the same order as the questions appear
in this letter.

~Sincerely,

. i i
Jamg$§ M. Inhote P

Chairman

Cémmittee on Environment and Public Works
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28 AUG 2013

The Honorable James M. Inhofe

Chairman

Committee on Environment and Public Works
United States Senate

Washington, D.C. 20510

Dear Chairman inhofe:

Thank you for your July 6, 2015 and July 27, 2015 latters regarding the
Environmental Protection Agency (EPA)/Department of the Army (“the agencies”)
final Clean Water Rule (“the rule”) defining the scope of Clean Water Act jurisdiction.
The agencies developed the rule in response to requests from a broad range of
interests nationwide who recognized the urgent need to make the process of
identifying waters subject to the Clean Water Act easier to understand, more
predictable, and consistent with the law and peer-reviewed science, while protecting
the streams and wetlands that form the foundation of our nation’s water resources.
implementing the rule will reduce delays in making jurisdictional determinations, save
time and money for permit applicants, and improve protection for clean water on
which all Americans depend for public health and a strong economy.

Your letters seek field observations relied upon by the Army for certain
statements in the Technical Support Document and the rule. The letters suppose that
there are specific field observations in the administrative record that correspond to
each statement. in fact, rather than relying on individual field observations, the rule
was the product of years of collaborative decision-making, taking advantage of
decades of peer-reviewed scientific studies and the EPA and the Army’s cumulative
experiences in administering the Clean Water Act. The result is a rule that will be
more efficiently implemented in the field and that will give greater clarity and certainty
to the regulated community.

You also asked about “the difference between a resident and non-resident
migratory bird,” as well as whether the Army has ever sought to establish jurisdiction
over water based on waterfow! or mammal excretions or based on the attachment of
insects and seeds to birds or mammals. Additionally, you inquired as to whether the
Army has ever sought to establish jurisdiction over geographically isolated waters
“based on infiltration of that water into the ground, the allegatior that the water
reaches a groundwater aquifer, the allegation that the aquifer recharges surface
water at some other location, and the allegation that the surface water that obtains
part of its baseflow from this groundwater recharge eventually reaches some
navigable water."
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Regarding your question about migratory birds, the passage cited in your letter
from the preamble to the rule refers to *[rjesident aquatic or semi-aquatic species
present in the case-specific water and the tributary system,” such as “aquatic birds.”
Clean Water Rule: Definition of “Waters of the United States,” 80 Fed. Reg. 37,054,
37,094 (June 29, 2015). Such “[rlesident aquatic or semi-aquatic species” are
distinguished from “species such as non-resident migratory birds,” which “do not
demonstrate a life cycle dependency on the identified aquatic resources and are not
evidence of biological connectivity for purposes of this rule.” /d. Thus, the passage
distinguishes between those birds that reside in a case-specific water and tributary
system and those migratory birds that do not reside in a case-specific water and
tributary system. The relevant factors for demonstrating biological connectivity are
described in the preamble. Id.; see also Clean Water Act Jurisdiction Following the
U.S. Supreme Court's Decision in Aapanos v. United States and Carabell v. United
States (“2008 Rapanos Guidance”) at 6, avallable at
hitp//water.epa.gov/awsregs/quidance/wetlands/upload/2008 12 3 wetlands CWA

Jurisdiction_Following Rapanos120208.pdf (“Migratory species, however, shall not
be used to support an ecologic interconnection.”).

Regarding your question about the impact of birds and mammals on
jurisdictional determinations, to the best of my knowledge, since the Supreme Court’s
decision in Solid Waste Agericy of Northern Cook County v. U.S. Army Corps of
Engineers, 531 U.S. 159 (2001) (SWANCC), the Army has not established
jurisdiction over an isolated water body based solely on the presence of migratory
birds as an indicator of interstate or foreign commerce. However, while not dispositive
of jurisdiction, the presence of birds and mammals-—and indicators of their presence,
such as excretions, insects, or seeds—could be noted by practitioners in the field as
one factor among many that demonstrates an ecological interconnection with
jurisdictional waters, which in turn may support a finding of jurisdiction based on
significant nexus to traditional navigable waters. The agencies’ 2008 Rapanos
Guidance acknowledged the “science-based inference” that wetlands that are
reasonably close to other waters of the United States “have an ecological
intarconnection with jurisdictional waters.” 2008 Rapanos Guidance at 5-6. The
agencies noted that “such implied ecological interconnectivity is neither speculative
nor insubstantial,” because “species, such as amphibians or anadramous and
catadramous fish, move between such waters for spawning and their life stage
requirements.” id. at 6. Additionally, the 2008 Rapanos Guidance observed that
“[tiributaries and their adjacent wetlands provide habitat (e.g., feeding, nesting,
spawning, or rearing young) for many aquatic species that also live in traditional
navigable waters,” and instructed the agencies to “gvaluate ecological functions
performed by the tributary and any adjacent wetlands which affect downstream
traditional navigable waters,” including "habitat services such as providing spawning
areas for recreationally or commercially important species in downstream waters.” /d.
at 9, 11. Thus, the presence of excretions, insects, or seeds could factor into a
determination of the interconnectedness of a water to downstream navigable waters,
but jurisdiction could not be based on the presence of excretion, insects, or seeds

alone.
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Regarding your question about isolated waters, to the best of my knowledgs,
since the SWANCC decision, the Anmy has not asserted jurisdiction over any
isolated, intrastate, non-navigable waters. See 2008 Rapanos Guidance at 4 n.19; 68
Fed. Reg. 1995, 1986 (Jan. 15, 2003). You also asked about how the Army
determines “{w]hat makes a nexus provided by a function sufficient.” The agencies
discussed that question at length in the rule’s preamble. See Clean Water Rule, 80
Fed. Reg. at 37,060-73. Finally, you asked about the SWANCC decision’s impact on
the rule. In drafting the rule, the agencies considered the limits of Clean Water Act
jurisdiction as interpreted by the Supreme Court. See, e.g., id. at 37,056-57
(discussing Riverside Bayview Homes, 474 U.5. 121 (1985), SWANCC, and
Raparios v. United States, 547 U.S. 715 (2006)). The rule is wholly consistent with all
of the Supreme Court case law interpreting the Clean Water Act, including the
SWANCC decision.

| have also received a July 16, 2015 letter from you. In that letter you
requested “all communications or documents, electronic or otherwise, sent to [me] or
[my] office by employees of the Corps of Engineers of [sic] the Office of the Army
General Counsef between ... November 14, 2014 and ... May 27, 2015, containing
comments or concerns regarding the revisions to the reguiatory definition of ‘waters
of the United States.” Because of the voluminous number of records requested and
considerations related tc ongoing litigation, the less-than-one-moenth deadline
suggested in your letter could not have been met. | have personally directed my staff
to prepare the appropriate communications and documents for your office with utmost
speed.

The Army hopes to respond to these requests in the most helpful manner
possible, while respecting the ongoing legal challenges. Please contact me if you
have questions, or your staff may contact Let Mon Lee of my staff at (703) 614-3977.

Very truly yours,

~ il

Jo-Ellen Darcy
ssistant Secretary of the Army
(Civil Works)
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