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S. 248, THE TRIBAL LABOR SOVEREIGNTY ACT
OF 2015

WEDNESDAY, APRIL 29, 2015

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:48 p.m. in room
628, Dirksen Senate Office Building, Hon. John Barrasso,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

The CHAIRMAN. Good afternoon, I call this hearing to order and
invite those who are testifying to please join us.

Today the Committee will examine S. 248, the Tribal Labor Sov-
ereignty Act of 2015. This bill was introduced by Senator Moran,
along with Senators Crapo, Daines, Fischer, Hoeven, Inhofe,
Lankford, Risch, Thune, and Rounds.

Tribal sovereignty is an essential key to enhancing tribal self-de-
termination and self-governance. Tribal sovereignty allows Indian
Tribes to govern themselves, regulate tribal businesses, and pro-
vide essential services to tribal members. Tribal sovereignty brings
hope for a brighter future.

We are in the era of empowering tribes. This policy is evident in
Federal statutes such as the Indian Self-Determination and Edu-
cation Act of 1975 and Title V of the Energy Policy Act of 2005,
to name a few.

Congress has worked to reverse government policies that have
been detrimental to tribes. That is why I and the sponsors of S. 248
have strong concerns about the how the National Labor Relations
Board is treating Indian Tribes across the Country. The National
Labor Relations Board decision to apply the National Labor Rela-
tions Act to Indian Tribes has increased costs and uncertainty,
which can hinder tribal business growth.

The bill before us would amend the National Labor Relations Act
so that a tribally owned and operated enterprise or institution
would be treated like any other Federal- or State-owned corpora-
tion.

Before we hear the witnesses’ testimony on this bill, I want to
turn to Senator Tester for his opening statement.
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STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. Once again, thank you, Mr. Chairman, for hold-
ing this hearing.

Over the past 15 years, the issues that this bill would address
have become more prevalent and have really created uncertainty
for tribes. The bill has wide support in Indian Country, so I think
it is important to have this hearing and hear how tribes are ad-
dressing labor issues in their communities.

Tribes have recently been tasked with understanding how the
National Labor Relations Act applies to them as recent decisions
by the National Labor Relations Board have exerted jurisdiction
over tribal enterprises on tribal lands. These recent decisions were
a departure after decades of hands-off approach taken by the
NLRB. This has added some confusion and uncertainty for tribes.
It is not conducive for proper human resource management and
running effective enterprises.

The uncertainty exists for no other governments in the Country
other than Tribal Governments. Tribes have framed this is an issue
of sovereignty and parity among governments, and I tend to agree
with that assessment. And while I am a strong supporter of tribal
sovereignty, we should acknowledge that some folks in Washington
have spent the last few years trying to weaken the NLRB; gutting
its funding, going after its ability to update the rules of the road
for labor elections and otherwise trying to roll back two generations
of protections that will help ensure workers’ decisions of whether
and how to organize fair and free from influence of employers.

I do not want anyone to confuse my support of this bill with my
support for the work of the NLRB. Throughout the 80 years of im-
plementing the NLRA, the NLRB has made changes to how it
treats tribal enterprises and the role they play within tribal com-
munities and government structures. While tribal economic devel-
opment opportunities have indeed changed over the years, tribes,
as governing bodies, like State and local governments, deserve the
ability to determine their own governmental labor policies.

Tribes, like other governments, have the responsibility of pro-
viding essential services to their members, such as education,
healthcare, and housing. Businesses owned by the tribes serve a
critical role in this effort by raising revenue to provide these crucial
services. The uncertainty created by a 2004 San Manuel decision
and subsequent decisions make it tougher for tribes to run their
enterprises and carry out this important function.

The NLRA guarantees key rights to workers and guides labor re-
lations between employees and private employers. It is critically
important to both employees and employers to have good working
environments with an effective way to address grievances, but
tribes deserve the same treatment afforded to all other govern-
ments under the NLRA. Acknowledging tribal sovereignty and af-
fording the same opportunity to strengthen labor relations by de-
veloping their own labor policies that are consistent both in their
own government, economic, and cultural realities and the larger
framework of labor force protections.
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I appreciate this Committee’s work. I look forward to working
with my colleagues on this Committee to address any concerns that
we hear about this bill today.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Tester.

Senator Moran, would you like to make an opening statement?

STATEMENT OF HON. JERRY MORAN,
U.S. SENATOR FROM KANSAS

Senator MORAN. Mr. Chairman, thank you very much for the op-
portunity. I appreciate what Senator Tester just said, and I would
thank you and he for having this hearing, and I express my appre-
ciation to the witnesses who have traveled a distance and have
made significant effort to join us today.

I would like to reiterate something that I think needs to be said,
and that would be that despite the word labor being in the title of
this bill, in my view, the real focus of this legislation is another
word in this bill, sovereignty. Do tribal governments have the right
to make decisions that pertain to their business on their own
lands? In my view they do, and I hope today’s hearing will affirm
that to be the case.

We know that there is a legislative problem. We are trying to
deal with an issue that was not addressed in 1935. That question
that arises is whether tribal governments should be included along-
side Federal, State, and local governments as exempt from NLRA.
Despite the omission of our predecessors, for almost 70 years the
National Labor Relations Board rightfully honored tribal parity
with other governments. Unfortunately, in the last decade there
was a reversal of that policy, and this legislation, in my view,
would correct that mistake.

That sovereignty is the key issue of this bill is indicated by the
broad support that this legislation has within Indian Country. As
of today, approximately 50 tribal organizations have expressed
their support for the Tribal Labor Sovereignty Act. Whatever the
differences are between tribes, it is apparent that they are united
in viewing this measure as a defense of their integrity. Tribes are
not businesses; they are sovereign nations recognized as such
under our Constitution.

As I wrote to my colleagues upon introducing this bill, it is not
the place of the Federal Government to impinge upon the authority
of sovereign tribes. Tribal governments alone, accountable to their
people, should decide labor practices for their entities that they
own on their lands.

I look forward, Mr. Chairman, to our discussion today, and I
yield back my time.

The CHAIRMAN. Thank you very much, Senator Moran.

Would any other members like to make an opening statement?

If not, we will now hear from our witnesses. There are five: Mr.
Richard Griffin, the Honorable Robert Welch, the Honorable Paul
Torres, the Honorable Keith Anderson, and Mr. Richard Guest. I
want to remind the witnesses that your full testimony will be part
of our official hearing record. Please keep your statements to five
minutes so that we may have time for questions.
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I look forward to hearing your testimony, beginning with you,
Mr. Griffin.

STATEMENT OF RICHARD F. GRIFFIN, JR., GENERAL
COUNSEL, NATIONAL LABOR RELATIONS BOARD

Mr. GRIFFIN. Chairman Barrasso, Vice Chairman Tester, and
members of the Committee, thank you for the invitation to discuss
the application of the National Labor Relations Act to tribal enter-
prises. I understand the Committee is considering legislation ad-
dressing this issue.

As an independent agency, the National Labor Relations Board
has a well-established policy of not taking a position on pending
legislation. In addition, my office currently has several open cases
involving application of the Act to tribal enterprises, so I will not
comment on pending cases and will instead focus my remarks
today on the current state of the law.

The National Labor Relations Board is responsible for admin-
istering the National Labor Relations Act, which ensures the right
of private sector workers to organize and bargain collectively with
their employers and to participate in concerted activities to im-
prove their pay and working conditions, with or without union rep-
resentation.

The Act confers on the Agency broad jurisdiction to resolve rep-
resentation questions and remedy unfair labor practices affecting
interstate commerce. It includes only a few specific exemptions
from its definition of a covered employer. Those exclusions are the
Federal Government and its corporations, States and their political
subdivisions, unions not acting as employers, and employers cov-
ered by the Railway Labor Act.

The definition of employer does not contain an express exemption
for federally-recognized tribes or the employing enterprises that
they own or control.

In 2004, in the San Manuel Indian Bingo and Casino case, a bi-
partisan board reviewed its existing jurisdictional standards, which
focused on whether tribal enterprises were located on or off tribal
lands, and decided to announce a new standard intended to accom-
modate both Federal Indian policy and Federal labor policy.

First, the Board determined that tribal enterprises meet the stat-
utory definition of employer and do not fit any of the definitions ex-
clusions. Next, the Board examined whether Federal Indian policy
nonetheless required it to decline jurisdiction, and held that the ju-
risdictional question should be determined case-by-case. It adopted
a presumption from the Supreme Court’s decision in Federal Power
Commission v. Tuscarora Indian Nation that generally applicable
Federal statutes like the National Labor Relations Act applied to
Indian Tribes.

The Board then adopted three exceptions previously developed by
the Ninth Circuit in the Coeur d’Alene Tribal Farm case to protect
core tribal sovereignty, the Federal Government’s treaty obliga-
tions, and Congress’s authority over Indian affairs. The Board fol-
lowed the consensus of several Federal courts of appeals which had
applied the Tuscarora-Coeur d’Alene framework to other general
workplace statutes. The Board distinguished cases involving con-
flicts with States which, unlike the Federal Government, are not
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superior sovereigns to tribes or involving tribal sovereign immu-
nity, a doctrine which applies against private or State actors, but
not against the Federal Government and its agencies.

Finally, the Board augmented the framework with a Board-spe-
cific discretionary inquiry. The Board stated that even where appli-
cation of the framework does not preclude jurisdiction over a par-
ticular tribal employer, the Board will balance the affect on labor
and Indian policies before asserting jurisdiction, focusing on wheth-
er, in operating an enterprise, a tribe is primarily fulfilling tradi-
tionally tribal or governmental functions that are unique to the sta-
tus as an Indian Tribe.

In such cases, the policies underlying the Nation Labor Relations
Act are less strongly implicated. However, if a tribe is participating
in the national economy through a commercial enterprise, employ-
ing many non-Indian employees, catering largely to non-Indians,
and competing with non-Indian businesses, the balance of con-
flicting considerations favors the Board’s jurisdiction because the
tribe’s activity affects interstate commerce in a significant way.

Applying its new standard, the Board in San Manuel asserted ju-
risdiction over an on-reservation tribal casino. It emphasized that
the casino was a typical commercial enterprise with mostly non-In-
dian employees and customers. The Board noted that the tribe had
no treaty with the Federal Government and it found that the casi-
no’s on-reservation location was insufficient to outweigh the factors
favoring jurisdiction.

At the same time, the Board declined jurisdiction in a companion
case, Yukon Kuskokwim Health Corporation, involving jurisdiction
over an off-reservation tribal hospital. The Board, in that case,
noted that 95 percent of the patients were Native Alaskans from
the immediate surrounding area and that the clinic, as the area’s
primary healthcare provider, did not compete with other hospitals
covered by the National Labor Relations Act.

The D.C. Circuit upheld the Board’s assertion of jurisdiction in
San Manuel and the Board has continued to apply the framework
adopted in that case.

On a number of occasions since the Board issued San Manuel, its
general counsel has, upon request, consulted with Indian Tribes po-
tentially subject to the Board’s jurisdiction, consistent with the
President’s memorandum on tribal consultation. As an example, in
2014, I consulted with the Little River Band of Ottawa Indian’s
tribal government respecting an unfair labor charge against that
tribe.

In conclusion, as I hope this summary makes clear, the Board’s
regulation in this area, as in so many others, is the result of apply-
ing the general language in the statute to the changing cir-
cumstances of industrial life. At all times the Board seeks to give
effect to the purposes and policies that Congress has embedded in
the National Labor Relations Act and to take account of the deci-
sions of the courts.

In the area of jurisdiction over tribal enterprises, as in all other
areas of its administration of the Act, the Board recognizes its re-
sponsibility to enforce the statute in accordance with the provisions
and amendments that Congress chooses to enact. For that reason,
the Agency takes no position on any pending legislation that may
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alter the Act or affect the Board’s future jurisdiction over tribal en-
terprises.

Thank you for this opportunity to testify, and I welcome any
questions.

[The prepared statement of Mr. Griffin follows:]

PREPARED STATEMENT OF RICHARD F. GRIFFIN, JR., GENERAL COUNSEL, NATIONAL
LABOR RELATIONS BOARD

Chairman Barrasso, Vice-Chairman Tester, and Members of the Committee,
thank you for the invitation to testify today. I appreciate the opportunity to appear
before you to discuss the application of the National Labor Relations Act (NLRA)
to tribal enterprises. I understand the Committee is considering legislation address-
ing this issue. As an independent agency, the National Labor Relations Board has
a well-established policy of not taking a position on pending legislation. In addition,
my Office currently has open cases involving the application of the NLRA to tribal
enterprises. Therefore, my remarks today will address the current state of the law
in this area; however, I will not be able to comment on pending cases.

The National Labor Relations Board is responsible for administering the NLRA,
which ensures the right of private-sector workers to organize and bargain collec-
tively with their employers and to participate in concerted activities to improve
their pay and working conditions, with or without union representation. As General
Counsel, my Office serves as the investigative and prosecutorial branch of the Agen-
cy. In that capacity, we investigate alleged violations of the NLRA, issue complaint
where merit has been determined, and litigate matters before Administrative Law
Judges, the Board, and in the federal courts.

Consistent with its congressionally mandated mission to ensure that workplace
disputes are resolved efficiently and effectively, the NLRA confers on the Agency
broad jurisdiction to resolve representation questions and remedy unfair labor prac-
tices affecting interstate commerce. The NLRA includes only a few specified exemp-
tions from its definition of a covered “employer”—the Federal Government and its
corporations, states and their political subdivisions, unions not acting as employers,
and employers covered by the Railway Labor Act.?!

The NLRA’s definition of “employer” contains no express exemption for federally
recognized tribes or the employing enterprises that they own or control. The Board’s
determination of whether and in what circumstances it should assert jurisdiction
over tribal enterprises has evolved over a number of years.

I. The National Labor Relations Board’s Early Approach to Jurisdiction
Over Tribal Enterprises and Tribal Lands

The question of whether the Board should assert jurisdiction over labor disputes
on tribal lands first arose more than 60 years ago in two cases involving non-Indian
companies that were operating on tribal reservations under leases with Indian
tribes. In both Simplot Fertilizer Co. and Texas-Zinc, 2 the Board found that there
was no valid basis for reading the NLRA to exclude from its coverage Indians or
Indian reservations as a class. The Board noted that Congress vested the Board
with very broad jurisdiction and that courts had applied other general federal stat-
utes to Indians, and on Indian lands. 3

The Board first considered whether to assert jurisdiction over tribal enterprises
located on tribal lands in a 1976 case called Fort Apache Timber Co. The Board de-
clined to assert jurisdiction. It held that sovereign tribal governments, including a
tribe’s “self-directed enterprise on the reservation,” were “implicitly exempt” from
the NLRA’s definition of “employer.” 4

In a 1992 case, Sac & Fox Industries, > the Board was confronted with the ques-
tion of whether to assert jurisdiction over a tribally owned and controlled factory

1Section 2(2) of the NLRA, 29 U.S.C. §152(2) defines “employer” and sets forth the exemp-
tions. The Railway Labor Act is codified at 45 U.S.C. § 151, et seq.

2Simplot Fertilizer Co., 100 NLRB 771, 772-73 (1952); Texas-Zinc, 126 NLRB 603, 603-04,
607 (1960), enforced sub nom. Navajo Tribe v. NLRB, 288 F.2d 162 (D.C. Cir. 1961). See also
Devils Lake Sioux Mfg. Corp., 243 NLRB 163, 163-64 (1979) (asserting jurisdiction over on-res-
ervation corporation partially owned by tribe but partially owned and “completely managed and
operated” by non-Indian company).

3 Texas-Zinc, 604, 606—07; Simplot, 100 NLRB at 773-74 & n.7.

4226 NLRB 503, 504-06 (1976). Accord S. Indian Health Council, 290 NLRB 436, 436-37

(1988).
5307 NLRB 241, 243-45 (1992).
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that, unlike the enterprise at issue in Fort Apache Timber Co., was located off the
reservation. The Board asserted jurisdiction.

The Board reaffirmed its holding that off-reservation tribal enterprises were not
exempt from the statutory definition of employer in a 1999 case, Yukon Kuskokwim
Health Corp. There, the Board asserted jurisdiction over an off-reservation hospital
run by a tribal consortium and serving tribal patients. 6

II. Current law: the Board’s San Manuel Jurisdictional Standard

In 2004, the Board decided San Manuel Indian Bingo & Casino. A bipartisan
Board decision, noted the “increasingly important role” that tribal commercial enter-
prises were, by then, playing in the national economy. The Board found that tribally
owned enterprises were “significant employers of non-Indians and serious competi-
tors to non-Indian owned businesses.” The Board reviewed its existing jurisdictional
standards, which focused on whether tribal enterprises were located on or off tribal
lands. The Board found that its previous approach was “both underinclusive and
overinclusive” and based on “faulty” premises.”’ Reviewing governing Indian law
precedent and exercising its congressionally designated responsibility to interpret
the NLRA, the Board announced a new, comprehensive standard intended to accom-
modate both federal Indian policy and federal labor policy.

First, the Board determined that tribal enterprises meet the statutory definition
of “employer”—a term which Congress intentionally wrote to “vest in the Board the
fullest jurisdictional breadth constitutionally permissible under the Commerce
Clause.”8 The Board then held that tribal enterprises do not fit any of the enumer-
ated exclusions to the statutory definition of “employer,” noting that those exclu-
sions are to be interpreted narrowly.® The Board noted, in particular, that nothing
in the text of the NLRA supports a distinction in the definition of employer based
on geographic location (such as whether a facility is on or off tribal lands). 10

Having determined that tribal enterprises are statutory employers, the Board con-
sidered whether federal Indian policy nonetheless required it to decline jurisdiction
over such employers. The Board held that the jurisdictional question should be de-
termined on a case-by-case basis, and it announced the standard it would apply
going forward. The Board stated that it was adopting a presumption, from the Su-
preme Court’s decision in FPC v. Tuscarora Indian Nation, that generally applicable
federal statutes like the NLRA apply to Indian tribes. 11

The Board then adopted three exemptions to that presumption. Those exemptions
had previously been developed by the Ninth Circuit in Donovan v. Coeur d’Alene
Tribal Farm, 12 to protect three distinct interests: core tribal sovereignty, the Fed-
eral Government’s treaty obligations, and Congress’ authority over Indian affairs. 13

The Board acknowledged arguments that the Tuscarora presumption is incon-
sistent with other Indian law cases, or otherwise inapplicable. But the Board fol-
lowed the consensus of several federal courts of appeals which had accepted the
Tuscarora /Coeur d’Alene framework in some measure. 14 Those courts had applied
the Tuscarora/Coeur d’Alene framework to other general workplace statutes includ-
ing the ADA, OSHA, and ERISA. 15

The Board discussed the cases typically cited in opposition to the Tuscarora/
Coeur d’Alene framework. The Board found that those cases either fit within that
framework or did not involve application of generally applicable federal statutes like
the NLRA. Many of the cases resolved conflicts with states which, unlike the Fed-
eral Government, are not superior sovereigns to tribes. Others involved tribal sov-

6328 NLRB No.86 (1999), remanded, 234 F.3d 714 (D.C. Cir. 2000).

7341 NLRB 1055, 1056-57 (Chairman Battista and Members Liebman and Walsh; Member
Schaumber, dissenting), enforced, 475 F.3d 1306 (D.C. Cir. 2007).

8]d. at 1057 (quoting NLRB v. Reliance Fuel Oil Corp., 371 U.S. 224, 226 (1963)).

91d. at 1057-58; accord Holly Farms Corp. v. NLRB, 51 U.S. 392, 399 (1996).

10]d. at 1059.

11341 NLRB at 1059-60 (discussing Tuscarora, 362 U.S. 99 (1960)).

12751 F.2d 1113 (9th Cir. 1985).

13The same Tuscarora/Coeur d’Alene framework had informed the Board’s earlier Sac & Fox
decision. 307 NLRB at 243-45 (citing Tuscarora and Coeur d’Alene).

14 See San Manuel, 341 NLRB at 1059-60 & nn.16 & 17.

15 See, e.g., Fla. Paraplegic, Ass’n v. Miccosukee Tribe of Indians of Fla., 166 F.3d 1126 (11th
Cir. 1999) (ADA); Reich v. Mashantucket Sand & Gravel, 95 F.3d 174 (2d Cir. 1996) (OSHA);
Smart v. State Farm Ins., 868 F.2d 929 (7th Cir. 1989) (ERISA). See also NLRB v. Pueblo of
San Juan, 276 F.3d 1186, 1199 & n.11 (10th Cir. 2002) (en banc) (acknowledging Tuscarora may
apply to tribes acting in proprietary capacity; collecting cases); EEOC v. Fond du Lac Heavy
Equip. & Constr. Co., 986 F.2d 246, 248 (8th Cir. 1993) (acknowledging Tuscarora presumption
in ADEA case, but finding exception for intramural tribal dispute).
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ereign immunity, a doctrine which applies against private or state actors, but not
against the Federal Government and its agencies. 16

Under the Tuscarora/Coeur d’Alene framework, the Board, has expressly recog-
nized that federal Indian law precludes jurisdiction that would “touch[] exclusive
rights of self-government in purely intramural matters.” 17 But the Board has also
recognized that the courts of appeals have limited that “self-government” exception
to purely intramural tribal matters. 1® The Board found that the operation of a ca-
sino }3 neither an exercise of self-governance nor a traditional governmental func-
tion.

In addition, the Board considered the argument that the Indian Gaming Regu-
latory Act (or IGRA) precluded Board jurisdiction. The Board rejected that argu-
ment, noting that IGRA regulates gaming while the NLRA regulates labor relations,
a subject IGRA does not address. 20

The Board acknowledged that it could not assert jurisdiction if doing so abrogated
Indian treaty rights. The Board also accepted the Coeur d’Alene exception to juris-
diction where there is “proof’ in the statutory language or history that Congress did
not intend the law to apply to Indian tribes.” In San Manuel, the Board found no
such proof in the NLRA. 21

Finally, the Board in San Manuel augmented the Tuscarora/Coeur d’Alene frame-
work with a Board-specific discretionary inquiry. The Board stated that, even where
application of the Tuscarora/Coeur d’Alene framework does not preclude jurisdiction
over a particular tribal employer, the Board will balance the effects on labor and
Indian policies before asserting jurisdiction. That final inquiry balances “the Board’s
interest in effectuating the policies of the NLRA with its desire to accommodate the
unique status of Indians in our society and legal culture.”22 The Board’s focus is
on whether, in operating an enterprise, a tribe is “primarily . . . fulfilling tradi-
tionally tribal or governmental functions that are unique to their status as Indian
tribes.” In such cases, the policies underlying the NLRA are less strongly implicated.

The matter is different if a tribe is reaching out to participate in the national
economy through a commercial enterprise employing many non-Indian employees,
catering largely to non-Indians, and competing with non-Indian businesses. In that
different circumstance, the balance of conflicting considerations favors Board juris-
dictigrzlé because the tribe’s activity “affect[s] interstate commerce in a significant
way.

Applying its new standard, the Board in San Manuel asserted jurisdiction over
an on-reservation tribal casino. It emphasized that the casino was a typical commer-
cial enterprise with mostly non-Indian employees and customers. The Board noted
that the tribe had no treaty with the Federal Government, and it found that the
casino’s on-reservation location was insufficient to outweigh the factors favoring ju-
risdiction.

At the same time, the Board declined jurisdiction in a companion case, Yukon
Kuskokwim Health Corp., on remand from the D.C. circuit. In that case, the Board
found that the Coeur d’Alene factors did not preclude jurisdiction, but it declined
jurisdiction over an off-reservation tribal hospital for prudential reasons. The Board
also noted that 95 percent of the clinic’s patients were Native Alaskans from the
immediate surrounding area and that the clinic, as the primary health care provider
in the area, did not compete with other hospitals covered by the NLRA. The Board
also cited the hospital’s function, “fulfilling the Federal Government’s trust responsi-
bility to provide free health care to Indians.” 24

The D.C. Circuit upheld the Board’s assertion of jurisdiction in San Manuel. In
doing so, it declined to adopt the Board’s standard or the Tuscarora/Coeur d’Alene
framework, but it also rejected an interpretation of tribal sovereignty as “absolute
autonomgg permitting a tribe to operate in a commercial capacity without legal con-
straint.”

Since San Manuel, the Board has asserted jurisdiction over three materially simi-
lar tribal casinos. In Little River Band of Ottawa Indians Tribal Government, a case
arising in Michigan, the Board further explained its decision to adopt the Tusca-

16 See id. at 1061-62 & n.20, 1063 n.22; see also San Manuel, 475 F.3d at 1312.

17341 NLRB at 1059 (quoting Coeur d’Alene).

18]d. at 1061 & n.19, 1063 (citing Fla. Paraplegic and Mashantucket, supra; quoting Coeur
d’Alene, supra).

19]d. at 1063-64 & n.24.

20]d. at 1064 (discussing IGRA, 25 U.S.C. §2701, et seq.).

21]d. at 1059, 1063.

22San Manuel, 341 NLRB at 1062.

23]d. at 1062-63.

24 Yukon Kuskokwim, 341 NLRB 1075, 1075-77 (2004).

25San Manuel, 475 F.3d at 1314-15.
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rora/Coeur d’Alene framework and responded to certain Tenth Circuit decisions
questioning the applicability of that framework in some, but not all, cir-
cumstances. 26 In Soaring Eagle Casino & Resort, also a Michigan case, the Board
reiterated that a tribe’s operation of a casino does not fit within the Coeur d’Alene
self-government exception. The Board also addressed for the first time the treaty ex-
ception and clarified that to preclude jurisdiction a treaty must provide some right
beyond reservation of the sovereign powers retained by all tribes. 27 Finally, in Ca-
sino Pauma, a California case issued last month, the Board addressed a Supreme
Court decision issued last term—Michigan v. Bay Mills Indian Community—where
the Court held that sovereign immunity protected an Indian tribe from Michigan’s
lawsuit alleging that the tribe’s off-reservation casino was unlawful. The Board ex-
plained that Bay Mills reaffirmed cases that the Board had discussed in San
Manuel and did not involve application of a generally applicable federal law. 28

II1. Pending Litigation in the Courts of Appeals and Before the Board

To date, the D.C. Circuit is the only court of appeals to have addressed the San
Manuel standard in a published decision. Two Board decisions applying San Manuel
are currently the subject of enforcement litigation before the Sixth Circuit. Little
River Band has been submitted to a panel for decision (6th Cir. Case No. 14-2239),
and ?’oaring Eagle will be argued on April 29 (6th Cir. Case Nos. 14-2405, 14—
2558).

IV. Consultation with Indian Tribes

On a number of occasions since the Board issued its governing San Manuel juris-
dictional standard, its General Counsel has, upon request, consulted with Indian
tribes potentially subject to the Board’s jurisdiction, consistent with the President’s
Memorandum on Tribal Consultation. 29 Most recently, in 2014, I consulted with the
Little River Band of Ottawa Indians Tribal Government, and the Tribe’s counsel,
respecting an unfair-labor-practice charge against the Tribe filed before the Agency.
Prior General Counsels have consulted with other tribes, including the Saginaw
Chippewa Indian Tribe of Michigan in 2007, and the Mashantucket Pequot Tribal
Nation in 2008.

V. Conclusion

As T hope I have made clear in this brief summary of the history of the Board’s
regulation of tribal enterprises over the years, the Board’s regulation in this area,
as in so many others, is the result of its efforts to apply the general language in
the statute to the changing circumstances of industrial life. At all times, the Board
has endeavored to give effect to the purposes and policies that Congress has embed-
ded in the National Labor Relations Act and to take account of the decisions of the
courts. In the area of jurisdiction over tribal enterprises, as in all other areas of its
administration of the NLRA, the Board recognizes its responsibility to enforce the
statute in accordance with the provisions and the amendments that Congress choos-
es to enact. For that reason, as I stated at the outset, the Agency takes no position
on any proposed legislation that may alter the NLRA or affect the Board’s future
jurisdiction over tribal enterprises.

The CHAIRMAN. Thank you, Mr. Griffin. I am sure there will be
questions after others get a chance.
Mr. Welch, could I call on you, please?

STATEMENT OF HON. ROBERT J. WELCH, JR., CHAIRMAN,
VIEJAS BAND OF KUMEYAAY INDIANS

Mr. WELCH. Good afternoon. I am Robert Welch, Jr., Chairman
for the Viejas Band of Kumeyaay Indians. Thank you for allowing
me to testify today regarding S. 248 and its critical importance to
tribal sovereignty.

Viejas proudly owns and operates the Viejas Casino and Resort
located in Southern California, which is the primary source of rev-

26361 NLRB No.45 (2014), adopting and incorporating 359 NLRB No. 84, slip op. 4 & n.9
(2013).

27361 NLRB No.73 (2014), adopting and incorporating 359 NLRB No.92, slip op. 7-8 (2013).

28362 NLRB No.52, slip op. 1 n.3, 4 & n.12 (2015) (discussing Bay Mills, 134 S. Ct. 2024
(2014)).

2974 Fed. Reg. 57881 (Nov. 5, 2009).
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enue to fund essential tribal government services and programs
such as education, health, housing, public safety. Viejas Casino and
Resort provides over 1,700 jobs and annually contributes millions
of dollars to the local economy.

Tribal government gaming has made self-determination and eco-
nomic self-sufficiency a reality. S. 248 is about respecting the sov-
ereignty of tribal governments and affirming that they possess the
same status as Federal and State governments with respect to
labor relations on sovereign lands. S. 248 would reverse the
NLRB’s drastic shift in policy under the 2004 San Manuel decision
when it ignored 30 years of precedent to rule for the first time that
the NLRA applied to tribal governments.

Finally, S. 248 would set the record straight once and for all re-
garding Congress’s intent as to the exemption of tribal govern-
ments from the NLRA. If exemption from the NLRA is appropriate
for State lotteries, it should be for tribal gaming too.

Opponents of S. 248 likely will characterize the measure as anti-
union. They will argue that the NLRA is essential to protect the
rights of employees. Viejas serves as a striking example why nei-
ther of these propositions is true. In August 1998, long before any-
one, including the NLRB, believed the NLRA should be applied to
tribal governments, Viejas entered into voluntary election agree-
ment with the Communication Workers of America for the purpose
of labor organizing.

In January 1999, following a secret ballot election, CWA was cer-
tified as a bargaining representative for approximately 30 percent
of the Viejas Casino and Resort workforce. Shortly thereafter,
Viejas and CWA commenced collective bargaining, and in October
1999 ratified the first-ever collective bargaining agreement between
a tribal government and a labor organization in California.

Every stage of the process, from organizing to contract ratifica-
tion, reflected a decision made by Viejas in the exercise of its sov-
ereignty. None of the procedures were compelled or forced upon
Viejas, nor did they involve the NLRA or the NLRB.

In 1999, as further exercise of sovereignty, Viejas adopted a trib-
al labor relations ordinance in conjunction with its compact nego-
tiations with California. A copy of the TLRO is included as an ex-
hibit in my written submission.

The TLRO, like similar voluntary adopted State laws governing
labor relations, is similar to the NLRA in that it includes access,
election, unfair labor practices, and dispute resolution provisions. It
differs, however, in matters that are unique to tribal government
gaming, including recognition of an Indian hiring preference, the
exclusion of certain employee classifications from organization, the
ability to require a labor organization to secure a gaming license,
and the resolution of labor disputes through a binding arbitration
before an independent tribal labor panel rather than through
NLRB proceedings.

The TLRO has been adopted by over 70 tribal governments in
California as an exercise in tribal sovereignty not because they are
required to do so by some Federal or State law; it has worked for
over 15 years.

Viejas has recently faced a series of conflicts between the TLRO
and the NLRA. Last year, an employee within the bargaining unit
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filed a petition before the NLRB to decertify the CWA as the bar-
gaining representative. Relying on the San Manuel decision, the
NLRB asserted jurisdiction over the decertification election. Viejas
had to either accept NLRB jurisdiction or endure expensive and
protracted litigation fighting over whether the TLRO or the NLRA
election procedure controlled.

The Viejas Band reluctantly stipulated to the NLRB election
process and a new union, United Food and Commercial Workers,
was elected as a new bargaining representative. Shortly thereafter,
UFCW and Viejas commenced collective bargaining, which imme-
diately triggered conflict over whether the TLRO or the NLRA con-
trolled negotiations.

One example of the conflict involved requirement under Viejas
gaming commission regulations and the TLRO for UFCW to obtain
a gaming license as CWA had done for the past 14 years. UFC ob-
jected to the requirement and filed an unfair labor practice charge
with the NLRB, claiming that it was being denied access. Fortu-
nately, UFCW ultimately agreed to licensure in order to conclude
a collective bargaining agreement.

But the recently ratified agreement remains silent as to whether
the TLRO or the NLRA governs. This has created an environment
ripe for ongoing dispute, which the passage of S. 248 could avoid.

In conclusion, S. 248 is about protecting tribal sovereignty. Viejas
and other tribes have proven that they can develop laws that pro-
tect the rights of employees while also protecting essential tribal
government gaming operations. Viejas’ adoption of the TLRO
should be respected. The NLRA, the NLRB should have no applica-
tion or role in labor relations at Viejas Casino & Resort. Viejas re-
spectfully requests that Congress enact S. 248 and reaffirm that
tribal governments possess the same status as Federal and State
governments. The NLRB and the courts should not decide what
Congress intended.

Thank you for listening to my testimony today, and I stand ready
to answer any questions you may have.

[The prepared statement of Mr. Welch follows:]
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PREPARED STATEMENT OF HON. ROBERT J. WELCH, JR., CHAIRMAN, VIEJAS BAND OF
KUMEYAAY INDIANS

Good afternoon, My name is Robert Welch, Ir, 1serve as Chairman for the Viejas Band of
Kumeyaay Indians {the "Viejas Band"),-one of seven elected members of the Vicjas Tribal
Coungil, On bebalf ef the Viefas Dand, [ would like to thank you for allowing me to teslify
today regarding 8. 248, the "Tribal Labor Sovereignty Act of 2015", and its eritlenl importanct
lor the preservation of the sovercignty of ihe Vigjas Ba and ofher Tribnl govermnents across
1he nation.

ANOUT TIE VIEJAS BANE AND VIRIAS CASING & RESORT

The Viejas Band, one of the 12 remaining bands of the Kumeyaay Indian NMation, resides ona
1,600-neve reservation in the Viejas Valley, cast of the community of Alpine in San D¥iego
County, California, The Kumeayaay peaple have lived in the San Diego County region for over
10,000 vears. Prior to the passage of the Indian SelfDeteimination and Education Assistance
Act of 1975, the slory of the Viejas Band, like that of many other tribes in Califomia and
ihroughout the natian, wes one of siruggle, resilience and survival against genocide,
enslavement, farced remeval fram ancestral lands, (srmination, assimilation and extreme
poverty, Following this critical shift towards Tribal self-determination, in 1974, the Viejrs Bond
was able to secure funds in order to create its fivst Tribal enterprise: Ma Tar Awa RV Park,
While the Indian Self-Determination dnd Education Assistance Act of 19735 helped start Tribes
ot & path towards rebuilding thelr govermnents, fhe revenue producing eppertunities il ereated
were nol substantial enough o promoie economic self-sufficiency, and most Tribes s1il] relied
heavily on federal funding to support their governments. And without a sizeable population base
to generate tax revenue, Tribes desperately needed a mechanism, under their control, fo generate
meardngiil government revenue and eonlrel 1hehr own destinies, Thal is where Tiibal
povernment gaming stepped in, !
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The U.S. Supreme Courl's ruling in Ihe Cabazen’ decision, he passnge of the Indian Gaming
Regulatory Act of 1038? {"IGRA"), and the execution of Ivibal-Stale gaming compacls,
recognized and proserved the rights of Tribes to utilize government gaming 1o geucraie critical
revenue, in the same way ihat many States carn substantial revennes through gaverniment-
operated Intteries.

Today the Vicjas Band proudly owns and opzrates the Viejas Casito & Resort, which is the
primary source of revenue for the Viejas Tiibal Goveriument, The revenues generated by Vicjas
Casino & Resort fund the types of essenlial povernmental departinents, services, and programns
(hat many non-ndians lake for granted, such as education, health, housing, water, roads, fire, and
public safety. I additian, Viejas Casine & Resor! provides over 1,700 jobs (o the local
eommunity, including employment opportunities for eitizens of the Vicjas Band, annually
eontributes millions of doliars to the local economy lhrough the purchase of goods and services,
nnd 15 2 prowd supporier of many charitablz orgavizations throughout San Diepa Couonty.
ludeed, Tribal gavernment gaming las been a success slary lor the Viejas Band and our local
communily. [ has made seli-delermination und economic selfsufliciency a veality, and is
cssential (o the continued prospstily of the Viejas Band and its people.

ToENATIONAL LABOR RELATIONS ACT AND INDIAN TRIDES,

The Mational Labor Relations Act ("NLRA™) was first cuacted in 1935, At that time Indian .
iribes avonnd the country were frying lo-recover from the devastating impacts of sllotment, The
MNLRA was inlended 1o provide colleetive barpaining vights to eraployees af large edrporations,
Fur thal reason, most governmenls were exempled fiom the NLRA, including the Uniled Slates,
slales and local governments. Unlortunalely, Indian tribes had almost no employees as all
government and cnierprise operations were handled by the Bureau of Indian affairs, thus the )
thorght of including Ttibal governments in Lhe list of exempted governments did nol veour to the
draflers af Ihe NLRA. This oversight, however, was handled administratively by the National
Labor Relations Board ("MLEB").

Underpinning the cxemption for governments in the NLRA was an scknowiedzment that
governments have significantly different considerations in how they handle their business when
compared to private enlerprises. Governmenls are not driven by pure prefit malive; rather they
are driven by ihe responsibilities and authorities given them by their citizens. To best imeel thoese
respansibilities and éxercise those aulhorilies, govemments neéd (lexibility. Thus the NLRA left
il ta governments to best deterinine what laws would goveri their enployee relations.

Tribal governmients ave no different. The aperations and enterprises of a Tribal government,
evert those 1hat yaise revenues, ave not driven by porely profit motives, but by the responsibility
to deliver services and meet the present and future needs of its citizens. Ultimately, it is the
sovereign responsibility of a Tribal government to determing how it can best deliver services and
mest the neads of ils peaple.

! Calfarnia v. Cobazor Baad of Mlsion indlans, 480 U.5. 202 (1987).
25 US.C, 2701 et seq.
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Gaming, whether throuph private conuncreial operations like Las Vegas casinos, or through
governmeninl operations like Tribal gaming under IGRA or stale lotteries, is a unique business
that requires significani regulation and oversight. The unique repulatory and oversight needs of
the business led 1o enaciment of IGRA by the U,S, Congress, promulgation of significanl
regulations by (he Natidnul Indian Gaming Commission, and enactmerit of a substantial bocly of
Tribal law and regulation. Subsequent interactions with state pavernmenis has forlber led to the
numerous Tribal-State eompacts adopied around the country. To adequately nddress all of these
-laws, repulations, and agreements, while at (he same time developing a well-trained, educnted,
and happy workforee, Tribal overnments need greal (lexibilily.

The Vigjas Baud*s history in Tribal governnient gaming is a great example in how (hase
sometinie conflicting responsibilitics ean be reconciled by careful conzideration and balancing of
interesis, and great fexihility,

5. 248 AnND THE NLRB DECISION [N A4 SLuvier,

8. 248, as iis title suggests, is ahout respeeting aund protecting the govereignty of Tribal
governments. 1{ is ahout affirming fhat Tribal covernments posseas the same status as (he lideral
povernment, states and their political subdivisions, as It pertains to Inbor relntions on sovercipn
lands. 8. 248 would reverse the NLRB's Improper and abowl-face chiange in policy found in the
2004 Sy Manwe! decision®, when it ignoved 1hirty years of precedent ta rule, for the first time,
that the NLRA applies to Tribal zovermments. Finally, S. 248 would set the record straipht, once
and for all, regarding Conpress’ intent rs to the exeniplion of Tribal governments from the
NLRA, Assovervign governments engaged in econemic activities assentinl to fund government
services, Tribes, such s the Vigjas Rand, should enjoy the same exempt status as the United
Siales, Siate governments, dﬂd. their gavernment business, If exemption is approprinte for state
letterics, it should be for l‘rllml goveruments too.

THE VESiaS BAND 48 AN EMILOVER

Oppanents ol 8. 248 will likely characterize this measure as *anti-union®. They will also likely
suggest that jimposition of the NLRA upon Tribal gpvermments is essential lo pratect the-rights al
not-tribal member employees. Bt the veluntary actions ol the Viejas Band, and many other
Tribal goveriments across the U.S., fandamentally expose the Fallacy of those niyths.

As one of the largest employers in Bast San Diege Counly, the Vicjas Band takes its role as an
employer very seriously. The Viejas Band recogiizes the key role 1hat its cmployces — we call
them: Tequn Members ~ play in the growth, sueeess and well-being of Vicjaz Casine & Resort,
and by cxfension the Vicjas Band, That is why the Vicias Band continually strlves 1o treat all of
ils Team Members fairly and with cespect, The Vicjas Band provides its Team Members with
compelitive snlnries and grent benefits including hicaltl, dental and vision insurance, basic 1ife
insurance, u 401(k) program wilh ensployer matching, & college tuilion reimbursement proegiam,
a obust wellness progrant wilh fitness club ducsceimbursement, and paid leave and vacalion, to
vame a few. The Vigjas Band treats its employecs well besause it is tha right tlung to do, ot
br:c:uuse it has been campelied to do so by some Federnl ov State law,

3 $en Monueh Indian Bingae & Casing, 341 N.L.A.B 1055 [200a],
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T HisTory OF UNION ORGAMIZING AT Y1EIAS CasING & RESORT

The history of 1he Viejas Banc and the organization of a portion ol its worklorce al the Vicjas
Casino & Resort Is a striking cxaple of why the application of the NLRA, is unnccessary for
Tribal poveruments, in the same way il is unnegessary for Federal and Slale governments,

In August 1998 —long before anyene, including the NLRE, believed the NLRA shauld ke
applied 1o Tribal govermuenis—ihe Viejas Band entered into a voluntary cleclion agreement
with Communications Workers of America ("CWA', 1o provide access to service einployecs
working et Vigias Casino & Resort for purposes of oxpanizing, The voluntary eleetion
apreemenl provided for an election trigger {union anlhorization cards signed by 30% of the
service emnployess) and a seovet ballot eleciion process sopervised by am independent arbifeator,

i Januacy 1999, a seeret ballot cleetion necurred and CWA was certificd ag the bargaining
representative for approximately 309 of the Viejns Casino & Resort workforee, Shoitly
fhereafier, the Yigjas Band and CWA conmenced negoliating \be lirst colleclive bargaining
agreement, The negotialion process concluded in Oclober 1999, with the Vigjas Band and
members of the CWA ratifying the first-ever collective bargaining agresment between = Tribal
government and a labor organization in the State of California.

Every stape of the process, {fom oiganizing activity to ratification of a colleclive burgaining
ameement, reflected a choice made by the Viejas Band in the exercise of its sovercignly as a
Tribal gevernment. None of those procedures were compelled or forced upon the Viejas Band.
And each slage started and coneluded withoul the invelvement of the NLEB or the application of
il MLRA., '

The Vigjas Band's exercise of ils sovereignly demonstrates why Tribal governments should be
empowered to exercise sovereignly, rather lhan have it siripped away by Federal or Siate laws.
The Vigjas Band's actions were received positively by its Team Members, ollier Tribes, and
-other labor organizations. In fact, a few months after the ratification of the historic callective
bargaining agreement, the Viejas Band was honored by the Son Diego-imperial Counties Labor
Couneil, AFL-CIO, at its 12th annual Waorker's Memarial Dinner with its Spiril of Cooperation
Awvard,

THE TRIAAL LAROR RELATIONS ORDINANCE

In the lale 90's, during gaming conipacl negotialions, the issue of labor relations was eritical to
botls the State of California and Tribal gevernments, Discussions on that issue uliimately
Tesulted in several Tribal governments, such es the Vigjas Rand, exercising their sovereignly and
adopting, as their own Tribal law, 5 September 14, 1899 Tribal Labor Relations Ordinance
("TLRO"}.“

The TLRO, Like similar voluntsaily adopted State laws nddressing Inbor relations for government
agencies, contains mumerous. provisions that are similar to the NLRA, ncluding delailed

* See attachad f\ppen'dix A—Tribal Labor Relations Ordinanca adapted by the Wajas Band of Kumeyaay Indians.
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procedures for representation proceedings, a gusantee of rights lo engage in concerted activity,
enumeralion ol uniir labar praclices by Tribes nnd unions, and procedures for seeret ballol
cleclions and imion decertifieation. The TLRO, however, also diverges fram the NLRA in
mattera that are unique Lo Tribal government gaming, ineluding the vecognition of an Indian
hiring preference, the exclusion of certain employee classilications Irom organization (sush as
Tribal Caming Commission empleyees), the ability for o Tribal Gaming Cominission to require a
labar organization fo seourc a gaming livense, and the resolution of nny labor disputes through
binding arbitration before an independent Tribal Laboy Panel comprised of Iabor arbitrators
affiliated with the American Arbilvation Association, rather than canferring jucisdietion to the
NLRB. - :

The TLRO, in substantially the same form as it originally appeaved in 1999, has now been
adopted by over 70 Tribal governments in Califomnia. Tt hes worked for over 15 years. And itis
worth netiug, again, that the TURO was adopted by Tribal governmenis as an exercise of Tribal
sovereignly, nol because jl was required by some Federal or State law.

TRE URRESOLY ED IMPACT OF Seby Manvues ON THE TLRG

The 14 yenr relationship between the Viejas Band and CWA was one of mutual vespect, While
the CWA and the Vigjas Band often disagreed on economic provisions diwing contract
negotintions, CWA always respecled the Vigjas Band as a government and abided by the TLRO,
CWA never once challenged the TLRQ, or altempted to invoke action by the NLRB ¢ven afier
the San Manue! decision. Consequently, the Viejas Band wos generally unaware, &t that time, of
the threal that the San Mevrnel decision presented to the TLRO.

Al of that changed in August 2014, whien an employee within lle bargaining unil filed a petitian
before the NLRR to decertily the CWA as the bargaining repretentative pursuant to the MLRA.
The MLRE asserted that it had jurisdiction over the decertification election in light of the San
Meninrel decision and did nol apree that the TLRO decertification procedures controlled. In
additiow, Viejas was informed that a majorily of the bavaaining unit Tenm Members had signed
on to the deeertification petition, such 1hat the Viejas Band would alicoale hundreds of Team
Members il it objeeted to the MLRDB process that they chase, 1t was a no win situntion, under
which the Viejas Band was essentially campelled 1o apree to NLRB jurisdiction 1o avaid

_ exponsivs litigation concerning MLRB jurisdiction and angering its Team Membsrs, Thus, the
Viejos Band reluctantly stipulated fo the NLRB eleciion.

Through the NLRI election process, a new and previously unknown union, the United Food nnd
Commercial Workers ("UFCW™), was allowed (o intervene at he eleventh hour and was added
1o the eledtion ballol, which wauld net have begn permitted-under the TLRO, Duwring the |
"eampaign” process immediately preceding the cluction, the NLRE notified the Viejas Bund that
it was required to comply with the NLRA election procedures, Through 1le election, the UFCW
was selected as Lhe new ropresentative for bargaining unil employees al Viejas Casing & Resort,
The UFCW was certified by the NLRB as the bargaining nnit representative on Septeamber 30,
2014; Shortly thereafier, the UFCW and the Vicjas Band commenved collective bargaining
negolialions, The UFCW commenced negotiations under the NLEA, whergas the Viejes Band
cermmenced negotintions in accordance with the TLRO,
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Given 1lie diflerences mentioned earlier belween the MLRA and the TLRC, there was substantial
<lisagrecinent on certain issues awthorized by the TLRO, including the ability for the Vicjas
Tribal Ganting Cominigsion to require the UFCW to secure a gaming license, In conirast to
CWA, the UFCW refivsed to be licensed and filed an nnfnir labor practice eharge with the
NLRA, The Vigjas Band, of course, objected to the jurisdiction of the NLRB, while also
disputing 1he unfair laber proetice charge on the meris. ;

Farfunately, in the menths thal Gllowed, uod prior to the NLRS issuing any desision, Viejas and
the UFCW were able to complele negotiations an a collective bargaining agreement and
lemyporarily resolve their differences, including UFCW's voluntary sgreement to licensure by the
Vigjas Tribal Gaming Commission. Bul the colleclive barpaining agreement remains silent as 1o
whether the TLRO or the NLRA governs labor relotions for Viejas Casine & Resout, based on
the ongeing disagréement of Lhe parlies, This has oreated an envirenment ripe for ongoing
jurisdictional disputes in the firture, which S. 248 could prevent.

CoNCLUSION

In conclusion, S, 248 is about protecting Tribal sovereignly. The Vigjos Bund and other Tribes
across the nation serve s key examples of how Tribal governments are capable af duveloping |
Laws that protect the rights of workers within a fair framework, while cantinuing lo meet the
strict regulatory needs of thelr paming enterprises. The Vigjes Band beligves that its agreement
with the State of California, and its aduption of the TLRO, should be respected. The NLRA and
NLRB should have no application or role in labor relations at Vicjas Casino & Resort.

Tiie Vicjas Band vespectfully requests that Cangress ennct S. 248 and reaftinn that Tribal
governments possess the same sialus as the federal gavernmen, slales and their political
subdivisions. This is nat an issue to be left for the courls decide what Congress "inlended”,
3. 248 should zet the record straiglyt, once and for all, regarding Congress' infent 16 exempt
Tribal governments and iheir govermment enterprises from the NLRA, Thank you.

Attachment
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APPENDIX A—TRIBAL LABOR RELATIONS ORDINANCE

TRIBAL LABOR RELATIONS ORDINANCE
) September 14, 1999

Scction 1: Threshold of applieability

(2) Any tribe with 250 or more persons employed in g tribal casino
and related facility shall adopt this Tribal Labor Relations Ordinance (TLRC
or Ordinance). For purposes of this ordinance, a “iribal casino” is one in
which class 111 gaming is conducted pursuant to a tribal-state compact. A
“related facility” is one for which the only significant purpose is to facililate

. patronage of the class III gaming operations.

(b) Any tribe which does not operate such a tribal casing as of
September 10, 1999, but which subsequently-opens a tribal casino, may
delay- adopnon of this ordinance until one year from the date the munber of
employees in the tribal casino or refated facility as deﬁncd in 1(a) above
'exceecls 250, :

(c) Upon the request of a labor union, the Tribal Gaming Comumission -

* ghall certify the number of employees in a tribel casino.or other related
facility as defined in 1(a) above, Either party may-<ispute the certification -

" of the Tribal Gaming Commission to the Tribal Labor Panel,

Section 2: Definition of Eligible Employees

{(a) The provisions of this ordinance shall apply to'any person
(hercinafter “Bligiblc Einployee ). who is employed within a tribal casino in
" which Class 11 gaming is-conducted pursuant (o a iribal-state compactor
. other related facility, the only significant purpose of which s to facilitatd
patronage of the Class nr gammg operanons except for any of the
fallowing:

(1) any employcc who'is a supervisor, defined a3 any individual
having authority, in the interest of the tribe and/or employcr, to hire,
transfer, suspend, lay off, recell, promote, discharge, assign, revward, or

~.discipline other employess, or responsibility to direct them or to adjust their
grievances, or effectively to recommend such action, if in conmection with
the foregoing the cxercise of such authority is not of a merely routine or
clerical nature, but requires the use of independent judgment;
© (2) auy employee of the Tribal Gaming Commission;
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{3} any employee of the security or surveillance department, other
than those who are responsible for the tachmcal repair and maintsnance of
equnpment,

(4) any cash operations émployee who is a “cage” employee or money
couater; or

(5) any dealer.

Section 3; Non-interference with regulatory or se’curit'jf activities

Operation of this Ordinance shall not interfere in any way with the
duty of the Tribal Gaming Commission to regiilate the gaming operation in
accordance with the Tribe’s National Indian Gaming Commission-approved
gaming ordinance, Furthermore, the exercise of rights hereunder shall in rio
way interfere with the tribal casino’s surveillance/security systems, or any

- other intemal controls system designed to protect the inifegrity of the fribe’s
gaming operations, The Tribel Gamning Commi ssion is speclﬁcally excluded
from-the definition of tribe and its agents.

Section 4: Eligible Employecs free to engage in or refrain from
coneerted achﬂty

" Eligible Employees shall have the right to self-organization, to form,
to join, or assist cmployee organizations, to bargam collectively through
representatwes of their own choosing, to engage in other conoerted activities
for the purpose of collective bargaining br other mutual aid or protection,

. and shall also have the tight to réfrain from any-or all such ctivities.

Section 5: Unfair Labor Practicés for the tribe

: Tt shall be an unfair 1abor pracuce for the tribe and/or employer or .
" their agands:

(1) to interfere with, restrain or coerce Ellglble Employees in the
LX.BI.’GISC of the rights guaranteed herein;

- (2) to dominate or interfere with the formation or administration of
any labor. organization or contribute financial or other support to it, but this
does not restrict the wribe and/or emiployerand a certified tnion from
ageeing (o umon seourity or dues checkofl; .

(3) to discharge or otherwise disctiminate against &n Eligib]e _
Employee because s/he has filed charges or given testtmnny under this
Ordinance; |
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{8 torefiise to bargain collectively with the representatives of
Eligible Emplovyees,

Sectlon 6: Unfair Labor Practices for the anion

It shall be an unfaiv labor practice for a labor organization or its
agents;

(1) torinterfore, restram or coerce Bligible Emp]oyees in the exercise
of the rights puaranteed herein;

(2) to engage-in, or to 'mduce or encourage any individual employed
by any person engaged in commerce or in an industry affecting commerce ta
engege in, a strike or a primary or secondary boycatt.or a refusal in the

.course.of his employment to use, manufaciure, process, ransport or
otherwise handle or woik on any goods, articles, materials, or commodities
or.to perform any services; or to threaten, coerce, or restrain any person
engaged in conunerce or in an industry affecting conunerce or other terms
arid conditions of employment, This section does not apply to section 11;

(3) _ta force or require the4ribe and/cr employer to recognizs or
bargain with 2 particular labor organization as the representative of Elipible
Employees if another labor organization has been certified as the
representative of such Eligible Employees under the provisions of this

TLRO,

. '(4) 1o refuse to bargain collactwely with the tribe and/or employer,

provided it is the mpresentatlve of Ehglbls Bmployees subject to the
provisions herain;

(5) to attempt to influence the outcorne of a tribal governmental
slection, provided, howsver, that thi§ section does not'apply to trlbal
members

Section 7: Tribe and union right: to free speech

'I'he tribe’s and union’s expiession of any view, argament or
op:mun ar tha dissemination thereof, whether in written, printed, praphic or
visnal form, shall not constitute or be evidence of interference with, restraint
or coercion if such expression contains no threat of reprisal or force or
promise of beneﬁt :

Section 8: Access {o Eligible Employces
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(a) Access shall be granted to the union for the purposes of organizing
Eligible Bmployees, provided that such organizing activity shall not interfere
with patronage of the casino or reldted fatility or with the normal work
routine of the Eligible Employees and shall be done on non-work time in
nop-work aress that are designated as employee break rooms or locker
rooms that are not open to the public. The tribe may require the union and
or union organizers to be subject to the same licensing rules applied to
individuals or entities with similar levels of access to the casino or related
facility, provided that such licensing shall not be vnreasonable,
discriminatory, or designed to impede aceess.

(b} The Tuibe, in its discretion, may also designate additional -
.volunlary access to the Union in such aress us employee parking lots and
non-Casino facilities located on tribal lands.

(¢} In determining whether organizih'g activities potentially intérfere
with normal tribal work routines; the union’s activities shafl not be permitted
if the Tribal Labor Pane! determines thatthey compxonuse the operation of
the casine:

(1) securily and surveillance syatem throughout thecasinp, and _
Teservation;

(2) access limitations desi gued o ensute seeurity;

(3) internal contiols designed to'ensure security; -

(4) other systems designed to protect the integrity of the tribe’s.,
gaing operations, tribal property and/or safety of casino personnel, patmns,
employees or tribal meribers, residents, gnests or invitees. '

(d) The tribe shall prowde to the vaion, upon a thirty percent (30%)
showing of interest to the Tribal Labor Panel, an election eligihility list”
containing the full first and last name of the Eligible Employees within the
sought after bargaining wnit and the Eligible Employees’ last known address
within icn (10) working days, Nothing herein shall preclude a tribe frof
voluntanly prowdmg an election eligibility list &t an earlier point of a union
organizing campaign.

(e) The tribe agrees to facilitate.the dissemination of information
from the union to Eligible Employees at the tribal casino by allowing
pasters, leaflets and other written materials to be posted in non-public
employee break area$ where the tribe already posts anncuncements
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pertaining to Eligible Employees, Actual posting of uch posters, notices,
and other materials, shall be by employees desiring {0 post such materials.

Section 9; Indian preference explicitly permitted

Nothing herein shail preclude the tribe from giving Indian
preferance in employment, promotion, seniority, lay-offs or retention to
members of any faderally recomized Indian tribe or shall in any way affect
the tribe’s right to follow tribal law, ordinances, personnel policies or the
tiibe’s custorms or traditions regarding Indjan preference in employment,
promotion, seniority, lay-offs or retention. Moreover, inthe event ofa
conflict between tribal law, tribal ordinance or (he tribe’s customs and
. traditions regarding Indian preference and this Ordinance, the tribal law,
tribal ordinance or the tribe’s customs and traditions shall govern.

‘Seetion 10: Seeret hallot elections required

(a) Dated and sipned authorized cards from thirty percent-(30%) or
. more of the Eligible Employees within the bargaining unit verified by the
elections officer will result in a secret ballot election to be held within 30
days ﬁ-om presentation to the elections officer.

(b) The elsction shall be conducte;i by the electicn ufﬁcer The
glection officer shall be a member of the Tribal Labor I'anel chosen pursuant
to the dispute resolution provisions herein. All questions concerning
representation of the tribe and/or Employer’s Eligible Employees by a laber
organization shall be resolved by the election officer. The slection officer
shell be chesen upcn notification by the labor organization to the tribe of its
intention to preserit authorization cards, and the same electiofofficer'shall
preside thereafter for, all proceedings under the: request Tor recognition;
provided however that if the election officer resigns, dies or is incapacitated
-for any other reason fiom performing the functions of this office, a substitute
election officer shall-be selected in accordance with the dispute resolutmn
provmons hereln. .

(c) The eIe.cuon officer shall certify the labor orpanization as the
exclusive collective bargaining representative of a unit of employees if the .
labor orgenization has received the majority of votes by employees voting in’
a secret ballot election that the election officer defermines to have baen
conductéed fairly. If the election officer determines that the election was -
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conducted unfairly due to misconduct by the tribe anddor employer or union,
the alection officer may order a re-tun election, I the election officer
determings that there was the commission of serious Unfair Labor Practices
by the tribe that interfere with the election process and prechide the holding
of a fair elestion, and the Jabor organization is able to demonstrate that it had
the support of a majority of the employess in the unit at any point before or
dering the course of the tribe’s misconduet, the election officer sheli certify
the labar organization) :

{(d) The teibe or the union may appeal any decision renderad after
the date of the election by the elettion officer to & three (3} member panel of
" the Tribal Labor Panel mutually chosen by both parties.

{&) A union which loses an election and has exhausted all dispute
remedies related tq the election may not invgke any provisions of this labor
ordinance at that particular casino or related facility until one year after the
elzstion wag lost.:

Soetion 11: Collective bargaining fmpasse

\ Upon recogrition, the tribe and thie inion will nogotiate in
good faith for a collective bargaining agrecment covering bargaining unit. -
employees represented by the union, If collective bargaining negotiations
resulf fu fmpasse, and the matier has not been resolved by the tribal forum
procedures seis forth il Section 13 (b) govemning resolution of impasse
within sixty {60) weorking days or such ofher fime &s mutaally agseed to by
the parties, the union shal have the xight 1ostriké. Strike-related picketing -
shail a0t be conducted on Indian lands as defined 'in 25 11,8.C. Sec. 2703 (4%

Section 12 Deceﬁiﬁeafion ofbargah;ing agent

 (a) The filing of a.petition signed by thirty percent (30%) or more
of the Eligible Employees in a bargaining unit sceking the-devertification of
a certified union, will restitin a secret ballot election to be held 30 days
from the presentation of the peifition, -

{b} The elestion shall be conducted by =o election officer. The
election officer shall be a member of the Tribz! Labor Pansl chosen pursuant
to the dispute resolution provisions herein. All questions concerning the
decertification of the labor organization shall be resolved by an election
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officer, The election officer shall be chosen upon notification to the tribe

and the union of the intent of the employees to present a decertification
petition, and the same election officer shall preside thereafter for all
praceedings under the request for decertification; provided however that if
the election officer resigms, dies or is incapacitated for any other reason from
performing the functions of this office, a substitute clection officer shall be
selected in accordance with the dispute resolution provisions herein.

'(¢) The elcetion officer shall order the labor organization
decerlified as the exclusive collective bargaining representative if a majority
-of the.employees voting In a secret ballot election that the election officer
. determines 1o have been conducted fpirly vote to decertify the labor
- .organization. Ifthe election officer determines that the election was
_-conducted nnfairly due to miscondust by the tibe and/or employer or the
union the election officer may order a ye-run election or dismiss the -+ -
decertification petition.

(d) A decertification proceeding may not begin-until éne (1) year
afier the certification of a labor vnion if there is no collective bargaining -
agreement, Where there is a collective bargaining apreement, a

-decertjfication pelition may only be filed no moré than 90 days and no less

- than 60 days prior to the cxpiration of a collective bargaining agreement, A
" decertification petition may be ﬁled wnytime after the expiration of 2 b
collective bargammg agreement.

. (€) The wibe or the union may appeal any declsmn. rendered after
the date of the election by the election officer to & three (3) member panel of
. the Tribal Labor Panel mutually chosen by both: pames

Sectmn 13t Binding d:sPute resolutmn mcchamsm o

(a) Al issues shall bc yesolved excluswely through the binding
dispute resolution mechanisms herein, with the exception of a collective .
bargaining negotiation impssse, which shall only go tlu-ough the first level of
bmdmg dispute resolution,

.(b) The ﬁrst level of binding dispute resolution for all matters
related to organizing, election procedures, alleged unfair labor practices, ard
discharge of Eligible Employees shall be-an appeal to & designated tribal

. fornm such as a Tribal Council, Business Committee, or Gricvance Board.
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The parties agree to pursue in good Faith the expeditious resolution of these
matters within strict time limits. The time limits may not be cxtended
without the agreement of both parties. In the absence of a mutually
satisfactary resolution, either party may proceed to the independent binding
dispute resolution set forth below The agreed upon time limits are set forth
as follows:

_+ (1) All matters related to organizing, election procedures and
alleged unfair labor practices priorto the upion becoming certified as the
-collective bargaining representative of bargaining unit-employees, shall be
. resolved by the designated tribal forum within thirty {30) working days,
(2) All matters after the union has become cextified as the

. collective bargaining representative and relate specifically to impasse during

negotiations, shall be resolved by the desipniatad tribal forum within sxxty
_(60) working days;

{c) The second level of binding dispute resolittion shallbe a
resdlution by the Tribal Labor Panel, consisting of ten (10) arbitrators
appointed by mutual sclection of the parties which panel shull serve all iribes
that have adopted this ordinarce, The Tribal Labor Panel shall have
authority lo hire staff and take othier actions nesessary to conduct elections,
determine units, determine scope of negotiations, hold hearings, subpeena
witnesses, take testimony, and conduct-all other activities necded to fulﬁll its
Dbllgatlons under this Tribal Labor Re]atlons Ordinance.

(1)’ Bach member of the Tribal Labor Panel shall have relevant -
experlence int federal labor law aidfor federal Indian law with preference
given to thoss, with experience in both. Names of individuals may be
provided by.such scurces as, but not limited to, Indian Dispute Servitss,
Feders] Mediation zad Conciliation Service, and the American Academy of
Arbitrators.

_ (2) Unless either party abjects, one arbitrator from the Tribal

" Labor Panel will render a binding decision on the dispute under the
Ordixiance, If either party objects, the dispute will be decided by a three-
member panél of the Tribal Laber Panel, which will render & binding
- decision, Inthe eventthere is one arbitrator, five (5) Tribal Labor Panel
names shall be submitted to'the parties and each party may strike no more
that two (2) names, In the event there is 4 three (3) member pangl, seven (7)
“TLP names shall be submitted (¢ the parties and each party may strike no
more than two (2) names. A coin toss shall determine which party may
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strike the first hame. The arbitrator will generally follow the American _
Arbitration Association’s procedural rules relating to labor dispute
resolution. ‘The arbitrafor or panel must render & writien, binding decision
that complies in all respects witlr the pravisions of this Ordinance.

(d) Under the third level of binding dispute resolution, either party
may seek a motion fo compel arbitration or 2 motion to canfirm an: '
arbitration award in Tribal Court, which may be appealed ta federal court. If
the Tribal Court does not render its decision within 90 days, or in the event
there is no Tribal Court, the matter may proceed directly to federzlcourt. In
the event the federal court declines jurisdiction, the tribe agrees to a limited
waiver of its sovereign immunity for the sole purpose of compelling

- .arbitration or confirming an arbitration award issued pursnant to the
Ordinance in the appropriate state superior court. - The parties are free to put

.. &t issue whether or not the arbitration award exceeds the authority-of the -
Tribal Labor Panel. -

The CHAIRMAN. Thank you very much, Mr. Welch.
Mr. Torres.

STATEMENT OF HON. E. PAUL TORRES, GOVERNOR, PUEBLO
OF ISLETA, NEW MEXICO; CHAIRMAN, ALL PUEBLO COUNCIL
OF GOVERNORS

Mr. TORRES. Good afternoon. My name is Paul Torres. I am the
Governor of the Pueblo of Isleta, New Mexico. I am also the Chair-
man of the All Pueblo Council of Governors, which represents 19
Pueblos in New Mexico and one in Texas. Thank you for the oppor-
tunity to testify today.

All the pueblos strongly support this bill. This bill is very impor-
tant to tribes. It is essential to protect our responsibilities as sov-
ereign governments. I would like to start by telling you about my
Pueblo. Then I would like to tell you about our experience with the
NLRB.

The Pueblo of Isleta is governed by an elected tribal council and
governor. We do all the things that all governments must do: we
hire police to protect public safety, we operate courts, we run a
health center, we have many programs to care for and educate our
children. We work so that our community has safe roads, clean
water, and affordable housing.

Like other governments, we have laws that define the rights and
responsibilities of our employees. Our laws include procedures so
that if an employee feels he has not been treated fairly, he can
challenge the action through an appeal process. Our laws also rec-
ognize the rights of employees to organize unions. But to protect
our ability to provide important government services, the law does
not allow employees to strike. Instead, it has procedures so that
any labor dispute can be resolved by an independent board with a
right to appeal to the tribal court.

We are making progress in addressing the needs of our commu-
nity. We owe much of our success to the commitment that Congress
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has made to tribal self-determination and we rely heavily on In-
dian gaming to do this. Our casino is owned and operated by the
Pueblo government. We regulate and manage our own casino con-
sistent with the Indian Gaming Regulatory Act. When Congress en-
acted the IGRA, it recognized that tribal economic development
was a key to strengthening tribal governments. Congress made
that connection clear by requiring that tribes use gaming revenues
to fund tribal government programs and services, and that is ex-
actly what we do.

All of the net revenues from our casino are used to provide gov-
ernment services. In fact, 60 percent of the money that we spend
to run the Pueblo government is paid for with casino revenues.
This year, the Pueblo will take over management of our elementary
school from the BIE and we will use casino revenues to help run
the school. In addition, on May the 30th, we will open a new as-
sisted living facility and new elder center. None of this would be
possible without our gaming revenues.

The Pueblo is moving forward as Congress intended under the
self-determination policy, but the NLRB is ignoring that policy. In-
stead, the Board treats Indian Tribes like private businesses.

Now that is happening to us. A few months ago, a former em-
ployee of our casino submitted a grievance to our gaming agency
and also to the Board. The Board then asserted jurisdiction over
the Pueblo. Just last week, the Board served us with a subpoena
that shows how it views tribes. For example, the Board demands
that we produce documents that prove that the Pueblo is a sov-
ereign, even though the United States has always recognized us as
sovereign. The Board demands that we produce all records that
prove how we spend every dollar of our gaming revenues, even
though our funds are audited every year and those audits are sub-
mitted to the NIGC. None of that matters to the Board. The Board
still demands that we prove to the Board’s satisfaction that we are
using gaming revenues for purposes that the Board believes are
governmental.

The Board’s attack on tribes is wrong. When Congress enacted
the NLRA, Congress said that this law does not apply to govern-
ments. Tribes are governments. And Congress never said the Board
could treat tribes differently from every other government, but that
is what the Board is doing. The Board’s attack on tribes is also
wrong because it does not respect Congress’s self-determination
policy. Even though we have laws to address employee grievances,
the Board says that our laws have no role in resolving the employ-
ee’s claim.

Finally, the Board is wrong because it does not respect the care-
ful balance that our laws observe. We recognize the right of em-
ployees to organize, but not to strike. A strike would cut off the
funds that we need to run our government. We cannot be put in
a position where, as a result of a strike, we must reduce police pa-
trols or close schools or suspend care to our elders.

This bill would solve the problem. Litigation is not the answer.
Litigation is expensive; it drains resources needed to pay for gov-
ernment services. And the Board is doing the same thing to tribes
across the Country. The Board won’t stop attacking tribes unless
Congress acts. On behalf of the Pueblo of Isleta and the 19 other



28

Pueblos, I respectfully urge the members of the Committee to pro-
tect tribal self-government by supporting this bill.

Thank you again for this opportunity, and I will be happy to an-
swer any questions.

[The prepared statement of Mr. Torres follows:]

PREPARED STATEMENT OF HON. E. PAUL TORRES, GOVERNOR, PUEBLO OF ISLETA,
NEwW MEX1CO; CHAIRMAN, ALL PUEBLO COUNCIL OF GOVERNORS

Chairman Barrasso, Vice Chairman Tester, Senator Udall and honorable mem-
bers of the Committee, my name is Paul Torres, and I am the Governor of the Pueb-
lo of Isleta. I am also here today in my capacity as Chairman of the All Pueblo
Council of Governors, which is comprised of the nineteen Pueblos of New Mexico—
the Pueblos of Acoma, Cochiti, Isleta, Jemez, Laguna, Nambe, Ohkay Owingeh,
Picuris, Pojoaque, San Felipe, San Ildefonso, Sandia, Santa Ana, Santa Clara, Santo
Domingo, Taos, Tesuque, Zia and Zuni—and Ysleta del Sur Pueblo of Texas. On be-
half of the Pueblo of Isleta and the All Pueblo Council of Governors, I want to thank
this Committee for holding this hearing on S. 248 and for the invitation to testify.

All of the Pueblos are federally recognized Indian tribes who have lived in our
present day location since time immemorial. In our long history, the United States
is the third sovereign to recognize us—Spain and then Mexico were the first two—
and we governed this area long before even those sovereigns arrived. One aspect of
sovereignty is working with other governments, and that is what I want to talk
about today.

All the Pueblos support S. 248. This bill is essential to restore the dignity and
equality of Indian tribes as sovereigns, which the National Labor Relations Board
(Board or NLRB) is seeking to deny us. The Board treats every sovereign, all the
way down to local governments and political subdivisions of the state, as exempt
from the National Labor Relations Act (NLRA) except for one—Indian tribes. It does
so even though Congress made clear, when the NLRA was enacted, that the Act
does not apply to sovereign entities. The NLRA does not mention Indian tribes and
for a long time the Board recognized that the Act does not apply to Tribes. Now
it wants that power—but it did not ask Congress for it. Nor did it ask the Tribes
for their views. Instead, the Board made up its own rules about how to treat Indian
tribes—to the Board we are private businesses, unless we prove to their satisfaction
that we are sovereign. And they are currently seeking to impose the NLRA against
Indian tribes throughout the Nation, in California, Michigan, Minnesota, Oklahoma
and New Mexico. We need your help to stop the Board from violating our sov-
ereignty and ignoring the will of Congress. S. 248 would fix this problem by clari-
fying that Congress never intended the NLRA to apply to sovereigns, that Indian
tribes are sovereigns, and therefore the Act does not apply to them.

Let me start by telling what the Pueblo is doing as a sovereign, and how we are
doing it. And then let me describe what the Board is doing to us, and why we sup-
port the enactment of S.248.

The Pueblo of Isleta’s Governmental Programs and Services

The Pueblo of Isleta is governed by an elected Tribal Council and Governor, pur-
suant to a tribal constitution adopted under the Indian Reorganization Act and ap-
proved by the Secretary of the Interior. We live on a reservation that is a very small
piece of our aboriginal territory, and we are responsible for governing that reserva-
tion. This includes providing essential services to 3,400 tribal members as well as
other residents and visitors to the Pueblo. We meet the needs of our community by
protecting public safety, enforcing the law, operating a court system, offering med-
ical, dental and other wellness services, and providing social services in areas that
include counseling, substance abuse treatment, child protection, and foster care. In
addition, we have: an Education Department, which operates a Head Start program
for our youth and a scholarship program; Public Works, Natural Resources and Re-
alty Departments that maintain safe roads and buildings, keep our irrigation sys-
tems running, provide clean water and proper waste disposal, manage our grazing
and farming lands, and protect our natural resources; and a Housing Authority
which provides safe and affordable housing for our members.

As with all governments, we carry out all of these duties through our employees.
And we have enacted laws and policies to define their rights and responsibilities.
We also have adopted grievance procedures under which an employee who is dis-
ciplined or terminated may challenge such action, appeal any adverse decision, and
have it reviewed. We also work to prevent problems of drugs in the workplace by
requiring drug testing of employees under a program that follows the requirements
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of the federal Drug Free Workplace Act, which we adhere to as a condition of our
receipt of federal funds, and which also covers Pueblo employees who work in non-
federally funded programs where the nature of the employee’s work warrants drug
testing.

We also regulate labor relations on the Reservation. The Pueblo’s Labor and Em-
ployment Relations Ordinance was adopted by the Pueblo in July 2010 and ap-
proved by the Secretary of the Interior in December 2010. The Ordinance provides
a minimum wage, overtime compensation, and addresses other matters such as fam-
ily and medical leave. It also contains provisions that recognize the rights of employ-
ees to organize unions and pursue collective bargaining agreements. The Ordinance
applies to all employers on the Reservation, including the Pueblo itself. The Ordi-
nance also balances the interest of employees in organizing, with the Pueblo’s duty
to provide essential governmental services to protect and serve our community, by
not allowing employees or labor organizations to strike. In this important area, the
Ordinance establishes alternative means by which labor disputes and alleged unfair
labor practices can be heard and resolved—which is done through the Pueblo Labor
and Employment Relations Board with a right to appeal to the Pueblo of Isleta Trib-
al Appellate Court.

How are we able to do all this? We owe much of our success to Congress’ commit-
ment to the policy of self-determination, which has strengthened tribal self-govern-
ment and diminished federal paternalism. We also rely heavily on Indian gaming,
which we conduct under the Indian Gaming Regulatory Act (IGRA). In enacting
IGRA, Congress recognized the fundamental connection between strengthening trib-
al governments and promoting tribal economic development. IGRA makes that con-
nection clear by requiring that we use our net gaming revenues to fund tribal gov-
ernment programs and services and other tribal economic development. And we do
just that: the Pueblo of Isleta operates its casino and uses gaming revenues to
strengthen the tribal government and provide programs and services essential to
the welfare of our community.

Our gaming facility, the Isleta Resort & Casino, along with a small satellite facil-
ity known as Palace West, is wholly owned and operated by the Pueblo. Our tribal
government oversees, regulates, operates, and manages all aspects of our gaming
enterprise. We do this in the exercise of our inherent sovereign authority and in ac-
cord with IGRA, the regulations promulgated by the National Indian Gaming Com-
mission (NIGC), and our Gaming Compact with New Mexico. Further, as required
by IGRA and the Compact, we comprehensively regulate our gaming operations, in
accordance with comprehensive regulations adopted by our Tribal Council and ap-
proved by the NIGC. The Pueblo of Isleta Gaming Regulatory Agency is an inde-
pendent regulatory agency responsible for overseeing and regulating the Pueblo’s
gaming enterprise. Its many responsibilities include licensing gaming employees
and ensuring that our employees comply with the Pueblo’s gaming laws, IGRA and
the Gaming Compact. The Pueblo’s laws also implement requirements of the NIGC’s
regulations and impose internal controls that effectively set a number of work rules
for employees.

The net revenues earned by the Isleta Resort & Casino fund the Pueblo’s govern-
mental operations and programs. As IGRA requires, all net revenues from the gam-
ing facility are used to provide essential governmental services. In fact, more than
half of the Pueblo’s total governmental expenditures for law enforcement, public
safety, tribal courts, education, social services, natural resource management, roads
and other infrastructure are directly funded by net revenues earned by our Isleta
Resort & Casino enterprise.

We also continue to work on the backlog of unmet needs that we inherited from
the BIA. This year, the Pueblo will take over the operation and management of the
Pueblo of Isleta elementary school. And because federal funds are not sufficient, the
Pueblo will subsidize the school’s operations with gaming revenues. Our gaming rev-
enues also allow us to care for our elders needs in areas not supported by federal
programs. On May 30 we will open an assisted living facility that will serve 20 el-
derly residents and a new elder center that will provide meals, recreation, coun-
seling and related community services to many other elders, including those who are
home-bound and require help with daily living needs. None of this would be possible
without our gaming revenues. And this is precisely how the self-determination pol-
icy, as developed by Congress, is designed to work.

How the NLRB Deals With Tribes
The Board ignores the Self-Determination policy, makes up on an ad hoc basis
when it will treat tribes as sovereigns, requires that tribes prove they are sovereigns

under those rules, and imposes the NLRA on any activity that it does not deem to
be sufficiently sovereign.
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This is how the Board has dealt with the Pueblo of Isleta. A few months ago, a
former employee of the Isleta casino, after having filed complaints with the Pueblo
of Isleta Gaming Regulatory Agency, also submitted a grievance to the NLRB. Her
grievance does not allege that she sought to engage in any activity that is subject
to the protection of the National Labor Relations Act (even if it did apply)—but that
has not stopped the Board from using that grievance to try to force the Pueblo to
operate under the NLRA. We have our own employee relations laws, which allow
employees to organize collectively and which establish procedures for hearing and
resolving employee grievances. But the Board will not allow those laws to govern
our activities. And although the federal law in our Circuit is clear that the National
Labor Relations Act does not apply to tribes!—the NLRB plows forward,
undeterred. 2

The NLRB responded to this individual complaint by initiating a broad-ranging
investigation under which it is asserting primary jurisdiction over all of the Pueblo’s
activities—without any government-to-government consultation with the Pueblo. In-
stead, the Board served a subpoena on the Pueblo which demands a massive quan-
tity of our records, questions our status as a sovereign, and completely ignores the
federal laws that do govern the Pueblo’s activities.

For example: the Board demands that the Pueblo produce documents that prove
that the Pueblo is a sovereign—despite the fact that we are recognized as a sov-
ereign by the United States and have always been listed on the Federal Govern-
ment’s official list of federally recognized tribes. Indeed, we have been recognized
as a sovereign for 500 years, since the arrival of the Spanish. Our basic status as
a government should not be subject to attack by the Board.

The Board also demands that the Pueblo produce all records that demonstrate
how the Pueblo spends every dollar of net gaming revenues for government facilities
and programs—including receipts to show when, where and how the funds were
used. In IGRA, Congress expressly defined how we are to use our net gaming reve-
nues—to fund tribal government programs and services and economic develop-
ment—and under IGRA our use of funds is subject to audit and review by other fed-
eral agencies that have express authorization from Congress to do so. That makes
no difference to the Board. Instead, the Pueblo has to prove to the Board that it
is using gaming revenues for purposes that the Board approves of as sovereign ex-
penditures. The Board has no right to do this.

The Board has also demanded that we produce personnel records of many other
employees, and establish for it the “regularity of drug tests administered by [the
Pueblo], including all supporting documentation showing the circumstances under
which these drug tests were administered,” as well as “the process for selecting em-
ployees for drug screenings, including all supporting documentation explaining the
process of selecting employees for drug screenings.” The Board makes this demand
notwithstanding that drug testing is a critical element of modern day employment,
governed by the standards of the Drug Free Workplace Act, not the NLRA, and that
it is essential to protect the integrity of gaming operations under IGRA. The Board
also ignores the fact that much of this information is confidential, the production
of which would infringe on the privacy rights of persons not involved in the NLRB
proceeding.

Why S. 248 Is Needed

The NLRB’s attack on tribes is wrong. Congress made clear in the National Labor
Relations Act that it does not apply to sovereigns, and Indian tribes are sovereigns.
Congress never authorized the Board to single out Indian tribes and treat them dif-
ferently from every other sovereign in the United States. But this is what the Board
is doing. And in so doing, it is severely undercutting the goals of the Indian Gaming
Regulatory Act, in which Congress made clear that economic development, through
gaming, is key to enhancing tribal governments and tribal self-determination.

For decades, the NLRB interpreted the Act’s exception for government employers
to include Indian tribes and tribal enterprises owned by Indian tribes that were lo-

1See Dobbs v. Anthem Blue Cross & Blue Shield, 600 F.3d 1275, 1283-84 (10th Cir. 2010)
(“federal regulatory schemes do not apply to tribal governments exercising their sovereign au-
thority absent express congressional authorization”); NLRB v. Pueblo of San Juan, 276 F.3d
1186, 1196 (10th Cir. 2002) (en banc) (rejecting argument that NLRA preempted tribal sovereign
authority to enact a right to work ordinance because legislative “[slilence is not sufficient to es-
tablish congressmnal intent to strip Indian tribes of their retained inherent authority to govern
their own territory.”); Chickasaw Nation v. NLRB, No. CIV-11-506-W (W.D. Okla. Jul. 11,
2011) (order granting preliminary injunction against the NLRB from proceeding with a hearlng
on its complaint against the Chickasaw Nation and its gaming enterprise).

2The Pueblo raised all of these issues in correspondence, and later in a motion to dismiss the
NLRB proceeding, without effect.
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cated on Indian reservations. Fort Apache Timber Co., 226 N.L.R.B. 503 (1976). It
was not until 2004 that the NLRB changed its long-standing interpretation. In San
Manuel Indian Bingo & Casino, 341 N.L.R.B. 1055 (2004), the Board announced its
view that the NLRA does apply to tribally-owned, on-reservation enterprises.

The NLRB’s attack on tribes is wrong because it undermines self-determination
at its core. Although the Pueblo has enacted comprehensive laws and established
governmental agencies to address employee grievances, the Board says that the
Pueblo’s laws, agencies and courts will have no role to resolving the employee’s
grievance. Instead, it will decide the grievance. And under the NLRB’s view, it can
ignore any treaty or Act of Congress that is inconsistent with its view of the author-
ity it holds under the NLRA.

The NLRB is wrong because it fails to recognize the central importance of reve-
nues from the Pueblo’s enterprises to the day-to-day operations of the tribal govern-
ment, and does not respect the careful balance that the Pueblo’s laws observe—
which recognize the right of employees to organize, but not to strike. For a tribal
government, that limitation is essential. A strike would disrupt the generation of
the revenues on which our tribal programs and services—and our elders, children
and poor—depend. A strike would force the government to either shut down or sub-
stantially cut back government operations, and just the threat might be enough for
the Pueblo to agree to any demands that would avoid that result. As governments
with responsibilities for the safety and welfare of our people, we cannot be put in
a position where we must curtail police patrols, close schools, or provide diminished
care to our elders.

S. 248 is the solution to this problem. Letting the Board litigate the issue across
the country will only worsen and prolong the current problem. That litigation is also
extremely expensive and drains resources needed to fund government programs and
services. Litigation is a waste of federal resources as well. The NLRB is pursuing
its recent change in policy piecemeal, through individual enforcement actions
against tribes throughout the country—creating extensive uncertainty along the
way. The NLRB’s authority to attack tribes is fabricated out of thin air, without ex-
press authorization from Congress and is imposed without the kind of government-
to-government consultation and evaluation by which appropriate policy determina-
tions should be made. But the NLRB won’t stop unless Congress says it never had
the power over tribes that it now claims. As we see it, the choice is clear—tribal
self-government is protected and furthered by supporting and passing S. 248.

Thank you again for this opportunity to testify.

The CHAIRMAN. Thank you very much, Mr. Torres.
Senator Franken, could I ask you to please introduce our next
guest and witness?

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Mr. Chairman, I am pleased to welcome Keith
Anderson to the Indian Affairs Committee. Keith is Vice Chairman
of the Shakopee Mdewakanton Sioux community, one of four Da-
kota communities in Minnesota. Under his leadership, Shakopee
provides an impressive range of services not only to its members,
but also its employees. The tribe is also an important source of eco-
nomic development in the region. Shakopee is the largest employer
in Scott County and one of the 50 largest employers in the State
of Minnesota.

Vice Chairman Anderson knows the importance of economic de-
velopment on Indian lands. I appreciate that he is here on behalf
of Shakopee to provide his perspective on this legislation.

The CHAIRMAN. Thank you very much, Senator Franken.

Mr. Anderson.
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STATEMENT OF HON. KEITH B. ANDERSON, VICE CHAIRMAN,
SHAKOPEE MDEWAKANTON SIOUX COMMUNITY

Mr. ANDERSON. Good afternoon, Mr. Chairman. Thank you very
much, Senator Franken. Good afternoon, Senator Moran, Ms.
Heitkamp.

On behalf of my Shakopee tribal government, I want to convey
our strong support for prompt enactment of S. 248. We are in-
debted to you, Mr. Chairman, and especially to you, Senator
Moran, for joining us in our effort to enact S. 248. We urge you to
keep this bill clean, without any change, and to enact it quickly.

S. 248 is a simple, narrow response to a 2004 decision by the
NLRB to override decades of Federal law respect for tribal labor
sovereignty. Since then, Shakopee, along with other tribal govern-
ments, has asked Congress to clarify the expressed wording in a
statute that, once again, tribal governmental employers are treated
the same as all other governmental employers for the purposes of
the NLRA.

Each of us, Federal, Tribal, State, and local is a government.
Each possess governmental sovereignty. Each should respect the
other’s governmental sovereignty. When tribal governmental sov-
ereignty is respected, economic success follows.

The NLRA statute did not change in 2004. The only thing that
changed was the NLRB’s interpretation of the NLRA. The NLRB
suddenly claimed in 2004 that it had the right to look over the
shoulders of tribal governments and decide whether or not our ac-
tivities are commercial rather than governmental. If commercial,
then the NLRB said it will treat tribal governments like we are
private sector corporations and not governments.

As tribal governments, we must ask ourselves why does the
NLRB not apply the same commercial versus governmental status
and analysis to State and local government employers. State-run
golf courses, liquor stores, spa resorts, conventions, event arenas,
RV parks, port authorities, lotteries, hosts of other enterprises, like
tribal governments, they do so for the same reason, to raise govern-
mental revenue.

When opponents of S. 248 say they are concerned for the welfare
of tribal government workers if S. 248 is enacted, they should be
asked how are tribal employees any less protected than the mil-
lions of Federal, State, and local government workers whose em-
ployers are excluded from the NLRA provisions today.

Mr. Chairman, to help understand our passion for this issue, let
me provide you with a brief background of my tribe. In recent dec-
ades, economic development has surrounded our reservation. The
Shakopee Tribe has played a significant role in the economic revi-
talization of our region. For years our tribal government has been
the largest employer in Scott county. Our tribally owned and con-
trolled enterprises are a vital source of governmental revenue for
ourselves and for our neighbors. Our tribal government workforce
of over 4,000 people earn some of the most competitive salaries in
our regional market and receives well regarded benefits, amenities,
and I have listed that in my written testimony.

In 2014, as in previous years, the Shakopee Tribe was the largest
of the 155 employers named as the top workplaces in Minnesota.
The Shakopee Tribe’s economic enterprises cannot be distinguished
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from those owned and controlled by State and local governments
throughout America. Those governments, just like tribal govern-
ments, are engaged in a wide variety of commercial-like activities.
What makes all of our enterprises governmental is that they are
under the exclusive ownership and control of government and the
revenues that they raise are dedicated exclusively to governmental
purposes.

The NLRA has always protected the sovereign right of govern-
mental employees to define their own collective bargaining rights
and to avoid work stoppages and strikes in their governmental
workforces. Tribal governments share the same need for workforce
stability. The NLRB should respect tribal government sovereignty.
They did so until 2004.

None of the facts changed in 2004. There were no changed cir-
cumstances that would compel the NLRB their drastic curtailment
of tribal sovereignty in the San Manuel decision. Long before 2004,
Indian gaming began on our reservation, in the early 1980s, and
we enjoyed steady growth throughout the next two decades. Just
as State governments employ many workers who are citizens in
other border States, tribes like Shakopee have always employed
many workers who are not members of our tribe.

How can opponents of S. 248 justify treating tribal government
employers differently than State or local government employers?
Surely they don’t mean to imply that tribal governments can’t be
trusted as much as State governments. They deal with their gov-
ernmental employees in a fair way. It would be paternalistic and
discriminatory for Congress to add any special tribal requirements
or preconditions to S. 248.

Proponents of adding preconditions should be asked if S. 248 is
enacted as introduced, would tribal government employees have
any less protection than do State and local government employees
under the NLRA today, and the answer, of course, is no.

So, in conclusion, I want to be very, very clear. S. 248 is not
about a labor policy; it is all about tribal sovereignty. We insist
that our friends, both Republicans and Democrats, not turn S. 248
into a partisan political football. Winning its enactment is far more
important to us than scoring points. The Committee often straddles
partisan divides when it defends tribal government sovereignty in
our unique Federal trust and treaty relationships. We ask that you
once again stretch this time to embrace S. 248, give the bill your
undivided and unequivocal bipartisan support because it would
treat tribal governments like all other governments and restore the
tribal labor sovereignty that existed before 2004, and that existed
for seven decades prior to that.

Mr. Chairman, thank you for the opportunity to present this tes-
timony in support of the prompt enactment of S. 248 and the Tribal
Labor Sovereignty Act of 2015. Thank you all for your help.

[The prepared statement of Mr. Anderson follows:]

PREPARED STATEMENT OF HON. KEITH B. ANDERSON, VICE CHAIRMAN, SHAKOPEE
MDEWAKANTON S1OUX COMMUNITY
Introduction

Good afternoon, Mr. Chairman and Members of the Committee. My name is Keith
Anderson. I am the duly-elected Vice-Chairman of the Shakopee Mdewakanton
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Sioux Community (“SMSC” or “Tribe”), a federally-recognized tribal government, lo-
cated in Prior Lake, Minnesota.

My Tribe wholeheartedly supports S. 248 and asks that you secure its prompt en-
actment. S. 248 rests on a principle that has been amply demonstrated by Indian
tribes across the country: when tribal sovereignty is respected and acknowledged,
economic success follows.

The language of S. 248 would simply, and narrowly, clarify that tribal government
employers should be treated exactly as state and local government employers are
treated in the National Labor Relations Act of 1934 (“NLRA”). No more. No less.

S. 248 would return understandings of the federal law on tribal labor sovereignty
to the position held by everyone until 2004. All S. 248 would do is restore the status
quo of 2004, a status quo that held steady for the preceding seven decades.

The NLRA, 29 U.S.C. § 151 et seq., is the primary law governing relations between
unions and employers. It guarantees the right of employees to organize, or not to
organize, a union and to bargain collectively with their employers. Its provisions
apply to all “employers,” except that Section 2(2) of the Act (29 U.S.C. § 152) explic-
itly says that the term “employer” does not include the United States government
or any state government or political subdivision thereof.! And therein is the issue—
for the first 70 years of its existence, everyone interpreted the NLRA definition of
employer to exclude tribal government employers operating on tribal lands—along
with the exclusion of all other governmental employers.

The NLRA statute did not change in 2004. The only thing that changed in 2004
was the interpretation of that statute by the National Labor Relations Board
(NLRB). The NLRB decided to change its position and declare that because tribal
governments were not expressly listed among the excluded governmental employers
in the statute, the NLRB in some situations would treat tribal governments as pri-
vate employers subject to all the requirements of the NLRA.

Shakopee and other tribal governments were offended by the NLRB’s analytical
framework in its 2004 San Manuel decision—that the NLRA should be applied to
tribal government employers when those tribes are engaged in “commercial” activi-
ties which the NLRB decides are “commercial.” The NLRB has never applied this
same analysis to the many similar “commercial” activities engaged in by federal,
state and local government employers. If political considerations would never permit
the NLRB to impose this interpretation on other governmental employers—how can
this analysis be fairly imposed upon tribal government employers?

My Tribe, and many tribal governments, was alarmed that the NLRB thought it
could roll back tribal sovereignty in this way, on its own, without any change in
the statute by Congress. Ever since the NLRB decision in 2004, we have been ask-
ing for the technical relief embodied in S. 248, and are indebted to you, Mr. Chair-
man, and especially, to Senator Jerry Moran, for joining us in our efforts to fix this
grievous error by the NLRB.

Background on the Shakopee Mdewakanton Sioux Community

Our Tribe has remained on our Reservation lands that were once part of the mil-
lions of acres upon which our ancestors lived before they were forced to relinquish
them under a series of disastrous land treaties. What remains of our lands are ap-
proximately 1,844 acres held in trust and 2,279 acres in non-trust status for our
Tribe, about half an hour from the outskirts of Minneapolis.

In recent decades, economic development has surrounded our Reservation. At the
same time, our Tribe has played a significant role in the economic revitalization of
oCur region. For years, our tribal government has been the largest employer in Scott

ounty.

Our tribal government provides a full range of governmental services to our Com-
munity residents. We administer social services for children and families, mental
health and chemical dependency counseling, employee assistance, emergency assist-
ance, public works, roads, water and sewer systems, health programs and a dental
clinic, vehicle fleet and physical plant maintenance, membership enrollment, edu-
cation assistance, regulatory commissions, economic planning and development, en-
terprise management and operations, cultural programs, an active judicial system,
and many other governmental services. Our tribal government builds all Reserva-
tion infrastructure, including roads, water, and sewer systems, subdivision utilities,

1“The term ‘employer’. . . shall not include the United States or any wholly owned Govern-
ment corporation . or any State or political subdivision thereof. . . .” Id. Most employees work
for employers in the private sector who are covered under the NLRA. The law does not cover
government employees, agricultural laborers, independent contractors, and supervisers (with
limited exceptions). See FAQs on NLRB website—htip://www.nlrb.gov/resources/faq/
nlrb#t38n3182 (accessed April 27, 2015).
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and tribal government facilities. About a dozen Reservation businesses are now
owned by individual tribal members, including a smoke shop, gift shop, landscaping
and excavating, construction services, and photography services.

Tribally-owned and controlled enterprises are an important source of govern-
mental revenue for the Shakopee Tribe. Unlike state and local governments, we are
unable to derive any governmental revenue from real estate taxes or sales taxes or
income taxes. But like state and local governments, we are able to derive govern-
mental revenue from the operation of governmental enterprises. For us, these in-
clude two casinos, a recreational vehicle campground, a hotel, events centers, a fit-
ness and recreation facility, a children’s entertainment and daycare facility, a waste
treatment plant, a golf course, an organic and natural foods store, an organic farm,
and convenience stores and car washes.

As the owner and operator of the largest casino hotel resort in Minnesota,
Shakopee Mdewakanton Sioux Community provides an attractive workplace for our
workforce. Our tribal government employees earn some of the most competitive sala-
ries in our regional market. And our full-time and part-time employees receive well-
regarded benefits and amenities, including—

e no-charge assessment and treatment of non-complicated illness and injury at a
workplace health clinic for employees and their dependents on the medical plan;

e reduced co-pay for pharmaceuticals at a workplace pharmacy for employees and
their dependents on the medical plan;

e no-charge diagnostic and preventive dental services, and reduced rates on basic
and some major restorative services at a workplace dental clinic for employees
on the dental plan;

e routine eye exams and discounted eyewear available at a workplace vision clinic
for employees and their dependents on the medical plan;

e no-charge physical therapy and chiropractor evaluations and treatments avail-
able at a workplace “Wellness Center” for employees and their dependents on
the medical plan;

o full-time employees may be reimbursed up to $2,000 for tuition after one year
of service;

e cost-share (50 percent) of child care services at a workplace “Playworks” up to
maximum annual benefit of $5,000 for employees;

e retirement contribution (50 percent match up to 5 percent of annual pay);

e sharply discounted membership fees at workplace “Dakotah! Sport and Fitness”
facilities; and

e a broad array of other benefits, from financial services and employee assistance
programs to employee discounts and reduced rate medical insurance plans.

The Shakopee tribal government employs more than 4,000 people, most of whom
are in full-time positions. For each of the past five years, the Shakopee Tribe has
been included among the “top work places” in Minnesota as part of the Minneapolis
Star Tribune survey. We are very proud to be able to say that the Shakopee tribal
government was the largest of the 155 employers on the 2014 list of “top work
places” in Minnesota.

Our Tribal Government Enterprises Are Similar to State Government
Enterprises

For the past four decades, federal policy makers in the White House and in the
Congress have pursued a broadly bi-partisan policy of encouraging tribal govern-
ment self-determination and self-sufficiency through the development, by the tribes
themselves, of tribal economic enterprises.

At least three separate rationales have driven this federal-Indian policy. First,
there is a desire to reverse the process that has led to considerable land loss and
resource deprivation of tribal resources over the past centuries. Second, there is an
effort to enable Indian tribes to help rid themselves of the plague of poverty and
under-development in Indian communities that has forced Native Americans, as a
group, to the bottom of every known measure of economic and social well-being in
America. And third, there is support for an approach that respects the sovereign au-
thority of governments to set their own course and resolve their own problems in
their own way. For the Shakopee Mdewakanton Sioux Community that has meant
we have actively pursued the development of appropriate economic development, in-
cluding gaming, in order to boost the governmental revenues of our Tribe.

As do state and local governments throughout America, the Shakopee tribal gov-
ernment operates a hotel and convention center, event arenas, fitness center, child
care center, golf course, emergency response and fire-fighting station, fuel stops, or-
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ganic and natural food store and farms, recreational vehicle park, and a waste
water treatment facility among many other activities.

In all fairness, my Tribe’s economic enterprises cannot be distinguished from
those owned and controlled by state and local governments throughout America.
State and local government employees typically are engaged in a wide variety of
commercial-like activities. State governments operate lotteries, liquor stores, resort
spas and recreational parks, waste water treatment facilities, port authorities,
transportation systems, event and entertainment venues, and convention centers,
among many other enterprises that in competition with similar enterprises in the
private sector. What makes all of these enterprises “governmental” is that they are
under the exclusive ownership and control of state and local governments, and the
revenues they raise are dedicated exclusively to governmental purposes. Our tribal
government enterprises are no different. 2

Why S. 248 and Why Now?

My Tribe urgently needs the statutory language of the NLRA to be clarified so
that there can be no doubt that it is treated in the same way as all other govern-
mental employers are treated under the NLRA.

The NRLB respects the sovereignty of all other governmental employers that the
NLRA statute protects. The NLRA has always protected the sovereign right of gov-
ernmental employers to define their own collective bargaining rights and to avoid
work stoppages and strikes in their governmental workforces. In all fairness, the
NLRB should likewise respect tribal government sovereignty. The NLRB did so
until 2004. But given the NLRB’s new interpretation in 2004, and the deference
given the NLRB by the courts, Congress must now step in and clarify, with enact-
ment of S. 248, that tribal government sovereignty is to be protected no less than
state government sovereignty is protected in the NLRA. Nothing short of a technical
amendment like S. 248 will work.

None of the facts changed in 2004. There were no changed circumstances that
would compel such a dramatic curtailment of tribal sovereignty. No “problems”
arose in 2004 that had to be addressed by mandating NLRA’s collective bargaining.

Indian gaming began on our Reservation in the early 1980s and enjoyed steady
growth through the late 1980s and throughout the 1990s. Throughout much of In-
dian Country, much of the fastest economic growth occurred in the 1990s, including
enterprise development ancillary to gaming. There was no “tipping point” in eco-
nomic growth on Indian reservations that occurred in the years immediately pre-
ceding 2004.

Likewise the composition of our tribal government workforce, while it has grown
in size, has always been predominately non-Indian or non-tribal. Just as state gov-
ernments employ many workers who are citizens of other states, tribes like
Shakopee have always employed many workers who are not members of the tribe.
Similarities to state government employers abound: one need only look at the Mary-
land, Virginia and D.C. government workforces, or New York, New Jersey and Con-
necticut government workforces.

In short, opponents of S. 248 cannot point to anything unique that happened in
the years immediately preceding 2004 to justify the NLRB’s change in how it inter-
preted the statute.

It is Irrational and Discriminatory to Impose the NLRA on Tribal
Government Employers But Not State Government Employers

The basic premise of sovereignty, for both state and tribal governments, is that
each government sets its own policies in its own sphere of influence. Of course, that
sovereignty is limited under the U.S. Constitution. What Shakopee and other tribes
are seeking is to be treated the same as state governmental employers are treated
under federal labor law, no more and no less.

Shakopee will insist that those who question the propriety of S. 248 be made to
answer the following question: how do you justify treating tribal government employ-
ers differently than you treat state government employers? Surely you do not mean
to imply that tribal governments cannot be trusted as much as state governments
can be trusted to deal with their governmental employees in a fair way?

Shakopee, like other tribal government employers, understands that it is in our
self-interest to treat our employees fairly. After all, if our employees are not happy,
our customers may not receive the high quality entertainment product we want for
them. Maintaining above average or better workplace conditions than the market-
place surrounding our Reservation means tribal employers like Shakopee are better

2In point of fact, the federal Indian Gaming Regulatory Act of 1988 requires that our gaming
revenues must be applied to statutorily-prescribed governmental purposes.
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able to recruit and retain more productive workers. At Shakopee, we take great
pride in the fact that many members of our tribal government workforce have
worked for the Tribe for decades. Indeed, recently we noted the following worker an-
niversaries with a special honoring celebration that was widely appreciated to great
acclaim (2 employees with 30 years, 6 employees with 25 years, 82 employees with
20 years, 126 employees with 15 years, 103 employees with 10 years).

Shal«sxopee Asks that You Categorically Reject the Partisan Narratives on
. 248

The Shakopee Mdewakanton Sioux Community wishes to be very, very clear
ab{gut this to both our allies and our opponents on S. 248—S. 248 is not about labor
policy.

S. 248 is about tribal sovereignty. Period.

We insist that supporters and opponents of S. 248 not turn this into a partisan
political football they use for partisan political purposes.

Tribes need S. 248 to be enacted in order to restore tribal labor sovereignty as
a matter of basic fair public policy.

Allies of Indian Country and tribal sovereignty, whether Republicans or Demo-
crats, should not turn this issue into a partisan fight. Instead, we ask that our
friends, both Republicans and Democrats, come together in a bi-partisan effort to
enact S. 248 and restore tribal labor sovereignty to the parity position tribal govern-
ment employers had as recently as 2004, and for the preceding seven decades under
federal law.

Indeed, partisans on both sides of S. 248 have misconstrued the scope and mean-
ing of S. 248. S. 248 addresses only an employer who is a federally-recognized tribal
government operating on the Indian lands of that tribal government. Its provisions
do not extend to other employers on those Indian lands, including Indian individ-
uals, non-Indian individuals, and businesses not owned and operated by the tribal
government. As in the 70 years prior to 2004, those employers would remain subject
to the NLRA under S. 248.

While Shakopee would prefer to have S. 248 written much more expansively than
it is, so that it would reflect Shakopee’s understanding of its own territorial sov-
ereignty and giving preemptive effect to Shakopee’s tribal labor law as to all em-
ployers within the boundaries of its Reservation, Shakopee recognizes such an ex-
pansion of the scope of S. 248 might raise much more controversial issues akin to
those that accompany the national debates over “right-to-work” laws.3 So Shakopee
has decided to give its full-throated support to the much more narrow scope em-
bodied in S. 248—to restore tribal government employers to the position we had in
2004, treating us the same as the law treats state government employers.

Partisanship has no place on matters of federal-Indian issues involving tribal sov-
ereignty. The members of this Committee have a remarkable and noteworthy his-
tory of straddling partisan divides when it comes to the defense of tribal sovereignty
and the unique federal trust and treaty relationships with tribal governments. Each
year budget hawks among the Committee’s Republicans strike an agreement with
Democrats on the Committee’s federal program budget request recommendation let-
ter. The same could be said of the budget hawks regarding the mandatory spending
authority provisions on the Special Diabetes Programs for Indians measure that was
re-enacted in recent weeks. In the reauthorization of the Violence Against Women
Act (VAWA) last year, Republicans swallowed hard and accepted other unrelated
provisions they opposed, and Democrats supported, in order to secure enactment of
VAWA provisions that restored tribal territorial authority in law enforcement over
violence against women. On the sovereignty principles that underlie tribal gaming
authority, Republicans and Democrats on this Committee have, year after year, pro-
tected the Indian Gaming Regulatory Act against efforts mounted by powerful state
government and private sector interests to amend and curtail the Act. And we
should never forget that it was a bi-partisan group of members from this Committee
who stopped an effort to impose a crippling, Unrelated Business Income Tax on trib-
al government revenue nearly two decades ago.

While tribes and tribal sovereignty sometimes stretch the political partisan phi-
losophies of both the Democratic and Republican parties, Shakopee and other tribes
are grateful that the allies of tribal sovereignty on Capitol Hill have found a way
to embrace, on a bi-partisan basis, issues of importance to Indian Country like tribal
labor sovereignty which may otherwise be misunderstood to be divisive. These Re-
publican and Democratic leaders have earned our praise and support for engaging,
like yoga masters, in bi-partisan stretching that results in a good and just result

3 As this Committee knows, half the 50 states have enacted right-to-work laws, which protect
workers in so-called “open shops” who decline to join a union and pay union fees.
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for Indian Country and tribal sovereignty. This is what we ask of each member of
this Committee, that you give S. 248 your undivided and unequivocal bi-partisan
support because it would treat tribes like states and restore the tribal labor sov-
ereignty that existed up until 2004.

Tribal Sovereignty Is the Issue

By definition, sovereignty means different decisions may be made by different
tribes. Just as with the 50 states, each tribe may exercise its sovereign authority
over labor policies in a manner different from another tribe. Why should tribes be
any given less latitude in this regard than is given Minnesota, or North Dakota, or
New Mexico, or Kansas, or Wyoming?

Fundamentally, S. 248 poses the question—in what ways are tribal government
employers different from state government employers so as to justify treating tribal
government employers differently? And should the NLRB be permitted to precipi-
tously break decades of precedence and changes the rules without a change in the
statute? Especially when it comes to matters directly affecting tribal government
sovereignty?

It is Imperative That a Clean Bill Be Enacted Free of All Conditions

Sovereignty at its core is a question of who decides? Whose governmental author-
ity is recognized and respected? Shakopee asks, for its part, that Congress promptly
enact S. 248 so that this question restores the status quo of 2004. Any special, pre-
conditions applied to tribal governments must be rejected as unbearably paternal-
istic and discriminatory. What possible other rationale can be given for treating a
tribal government employer different than the law treats a state governmental em-
ployer? Under S. 248 as introduced, would tribal government workers have any less
protection than do state government workers under the NLRA today? The answer
is no. And the next question is obvious—by what right would Congress burden tribal
government employers with conditions precedent that they do not equally place
upon state government employers?

Tribal sovereignty is premised on equity and parity. In 2009, the late Senator
Daniel K. Inouye, a staunch defender of tribal sovereignty, supported simple and
unconditional bill language like that in S. 248 because he said it would restore trib-
al sovereignty to federal labor law where it was for almost 70 years and treat tribal
government employers like state government employers are treated.

All Shakopee asks is that S. 248 be maintained without conditions, a clean res-
toration of the legal position it and other tribal government employers had in 2004.
We can accept nothing less. And we ask that this corrective legislation be enacted
promptly this year with overwhelming bi-partisan support.

Mr. Chairman, thank you for the opportunity to present this testimony in support
of prompt enactment of S. 248, the Tribal Labor Sovereignty Act of 2015.

Attachments:
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MATHOMAL LARBOH RELATIONS ACT OF 1935 {redline incorporsting languege of 5. 243]

291.5,C, §152, Definitons
Whan used in shis subchapier—

{1} The term "person”™ Indudes one or more individuals, labor organifzations,
partmerships, assockations, corporations, legal represeatatives, WUstees, tuFees in @ses
under title 11, or receivers.

({2} The term “ermployer” indwdes any persen acting as an 2gent of an employer, directly
ar indirectly, but shall not incdude the United Statex or anoy wholly owned Government

corparaticn, or 2ny Federal RBeserve Bank, er any State or political subdivision thereof, orany
enterprise or instinmion owned apd ooeraied by an indinn tibe 2nd located ondts indien
lands, or any person subject 1o the Raliway Laber Act [45 U.5.C 151 et seq ], as amended
frem dime 1o dme, or any labor cre=nizedon (other than when acing as an employer), ar
anyone saing In the padoy of officer or spemt of such labor organization.

{15] The term ‘Indian tribe” maans sy Indian tribe,_band, notign, puehlo, or other
orEanized pr community which is or e d as cligible for the merial ms and
services provided by the United Staves ra (ndians because of thelr sqnes as indizns

(16] The rerm ‘Indian’ means any incividual who is 8 member of an Indlan tribe,

(7] The term ‘Indin lands’ means—

all lxnds within the limits of 2ny Indian resenmtion:

{0) a0y iends title 1o which i aither haid in s by The Unked Swres for
the benefit of ind; ke or ingrvicdual or hekd by any ndian tribe o
irdividual subject 1o restricticn by the Linfted Siates 2 painst alienation; snd

{C] any lands in the Sate of OlKahema 1hgt are within the boundaries afa
Tormer recervation (as delined by the Se Interior) of a feders

ew lagian Ui
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Waglington, D.C. 20240

H REHLY REFER T

Lafe Soloman, Acting General Counsel DEC 2 7201
Matiopal Labor Relations Baard

1099 14% St., NW

Washington, DC 2057¢-0001

Dear Mr. Soloman:

Last week, I had the honor of attending the third annual White House Tribal Nations Conference,
during which President Obama relterated his deep commmitment to making government wark
better to flfill our trust responsibilities, support tribal self-determination, and empower Indian
tribes to uniock the economic potertial of their communities. Across several agencies of the
federal government, we were sble to highlight many initiatives underway that are strengthening
our povernment-lo-government relationship with tribes, protecting tribal soverelgnty, and
restoring greater contro! to tribes over their lands.

And 50 1t is in this spirit that [ write to encourage the NLRB to re-evalvate its position on tribal
issues and to help advance the federal government’s commitments to Indian country, particularly
wilh regard to respecting tribas as sovereign governments.

Tn particuler, I would like to address the WLRB's decision in the San Manwe/ case and the
subsequent NLRB practice of bringing enforcement actions under the National Labor Relations
Act (NLRA) agninst trihal nations exercising their sovercign authority to operate and regulate
gaming facilities within tribal territorial jurisdictions. This letter is not the appropriate venoe to
argne the merits nf the NLRB's San Manwe! decision. Rather, I seek an appartunity to advance
the Department’s position on the epplicability of the NLRA ta Indian tribes, articulated by the
Tenth Circuit Court of Appeals, that Indian nations acting within their jurisdictions are exempt
from the NLRA. See Doblbs v. dnthem Blue Cross wid Blue Shield, 600 F.3d 1275, 1283-84
(10% Cir. 2010); NLRB v, Pueblo of San Juan, 276 F.3d 1186 (10" Cir. 2002). As stated by the
Tenth Circuit: “[R]espect for Indian soveteignty means thet federal regulatory schemes do not
apply to tribal governments exercising their sovereign authority absent express congressianal
athorization.” Dabbs, 600 F.2d at 1283,

Rather than advancing this position in a litigation context, I believe that there may be an
oppar{umity to work together to address whether Congress intended the NLRA to apply to tribal
govemment employers. It is undoubtedly within the NLRB’s power to consider whether its
originat interpretation of the povemment emplayer exemption, 29 U.S.C. §152(2), as implicitly
excmpting tribal governtments acting within their territorial jurisdictions, carrectly interpreted
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congressional intent, as Member Schaumber arpued in his dissent in Sar Menuel. Tribal
governments should be given at least tha same exception as provided to state governments in the
NLRA. Iunderstand that in its regulations, the NLRE interprets the term “State” o includs the
District of Columbia and all territories and passessions of the United States. 29 C.F.R. § 102.7,
The MLEB cowld—and should—include tribes in a similar manner,

I strongly recommend that we meet {o discuss this important legal issue and palicy topic. In the
meantime, 1 would encourage your office 1o use its prosecutorial discretion to refain from
bringing unfair labor practice actions against tribal natiens operating within tribal jurisdictions,
and to seck voluntary adjoumment of those actions already initiaied, in order to respect aur tribat
nations and cngage them on a povernment-lo-govemment basls,

I stand ready ta assist you on this {nitiative in any way that 1can. Please call me at
i you would like to set up a meeting to discuss these ideas In greater detail.

Sincerely,

Petiei H-thomat—
Patrice H. Kunesh
Deputy Solicitor — [ndian Affairs
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DANIEL K. INOUYE

REAI
GONMATIES O ArMAMILATIENG, : Eﬂ % 5 FANICE KU FEDGRAL BUILDING
AN Cla RO 7L, M0 ALK AMIRNS, EDULEVARD
ST i D, ]llt tatw EnatE HGNOLLN.U.HIMWBB?;
S SUITE 722, HART SEMATE GFFICE BUILDMG el 5q1-1az
SHi RN £08) 64288
CONMTITER OH INTHAN APFAIRS. w N&??ﬁ::m'“m o
101 AUPLINLSTTICET, P 265
TE TIUNG AND FAX 202} 223-8247 “HILD, BT 867204301
[23E] 4350844
EMARTEE EH AULES ANDADMINGTRATION B () 2004703
June 1, 2009

JOHNT COMMITILE O FLNTING

The Honerahle Edward b Kcnnedy

Chairman

Committce on Health, Education, Labor, and Pensions
United States Senale

Washingion, D.C. 20510

Dear Mr. AT

As you move farward with consideraiion of the Employee Froe Chofec Act please consider
the aftachied amendment that woukd treat Indian tribes as governments.

The Constitntion of flic United States acknowledpes Tndian tribes ag governments noder
the Commerce Clause and the Supremacy Clanse, President Frankfin 1. Roosevelt’s New
Deal for Native Americans, the Indian Reorganization Act of 1934, cocouraged fribal
governmenis fo revitaiize self-government through the adoption of tribal constiluti and
Tederally charfered tribal government corporations. The National Labor Relalions Act,
President Roogevelt®s Wew Deal for Labor, provided for collective bargaining in private
indmstry and excluded the United States, state and local gavernments, and wholly owned
government corporations so fheat governments might establish their own laws for employes
relations, For almost 70 years, tribal governments were included in the Act’s definition of
governments, and although s recent NLRE decision departed from that rule, Congress
shonld affirm the original construction of he Act by expressly including Indian tribes in
the definition of employer,

Thaok yao for yonr thonghtinl constderaiion. IF vou have any questions please contact my
stafl Kawe Messman-Sazfi at 4-3934,

Adoha,

DANIEL K. INQGUVE
Uniied States Senatar

The CHAIRMAN. Thank you very much, Mr. Anderson.
Mr. Guest.

STATEMENT OF RICHARD A. GUEST, SENIOR STAFF
ATTORNEY, NATIVE AMERICAN RIGHTS FUND

Mr. GUEST. Thank you, Mr. Chairman, distinguished members of
the Committee. The Native American Rights Fund is honored to
provide this testimony, the purpose of which is to demonstrate that
in furtherance of Congress’s longstanding policies on Indian self-de-
termination, tribal self-governance, tribal economic self-sufficiency,
it is time for Congress to provide parity for tribal governments
under the National Labor Relations Act.

In this context, parity encompasses the quality of being treated
equally under the law alongside Federal and State governments.
Tribal governments are entitled to the freedom to choose for them-
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selves the appropriate time, place, and manner for regulating union
activity on Indian lands and collective bargaining for its employees.

As you all are aware, the NLRA was enacted in 1935 to govern
labor relations in the private sector, excluding Federal and State
governments from the definition of employer. Therefore, workers in
the public sector, employees of the Federal and State governments,
were and are subject to the labor relations policies of their respec-
tive employers.

In terms of parity with the United States, it wasn’t until 1978
that Congress passed the Federal Labor Relations Act to regulate
labor relations with its workers. To meet the special requirements
and needs of the Federal Government, Congress excludes members
of the military, supervisory and management personnel, and all
employees of certain Federal agencies, including the FBI, the CIA,
and the U.S. Secret Service.

Although patterned after the NLRA, the FLRA limits collective
bargaining only to personnel practices, with no right of employees
to negotiate their wages, no right to negotiate their hours, em-
ployee benefits, or classifications of their jobs. The FLRA also lim-
its the right of Federal workers to engage in any concerted action
like workplace strikes. Under the FLRA, there is no right to strike
for Federal workers, and it specifies that it is an unfair labor prac-
tice for labor unions to call or participate in a strike, a work stop-
page, or picketing that interferes with the operation of a Federal
agency.

Now, in terms of parity with State governments, according to a
2002 report by the GAO, about 26 States and the District of Co-
lumbia had statutorily protected collective bargaining rights for its
employees. Another 12 States had collective bargaining only for
specific groups of workers; example, teachers and firefighters. And
in another 12 States there was no statute regulating labor relations
with its employees or protecting the rights of its employees to col-
lective bargaining.

According to this report, most State government workers who are
entitled to collective bargaining rights under State law are prohib-
ited from striking. Instead, those States provide compulsory, bind-
ing interest arbitration, a procedure unavailable under the NLRA.

In my written testimony I have included the January 2014 re-
port, Regulation of Public Sector Collective Bargaining in the
States, published by the Center for Economic and Policy Research,
and I invite you to take a look. And the charts there, although they
don’t update the 2002 GAO report, really do provide an illustration
of the differences between the various States, and in the appendix
it actually goes into much detail about the various labor laws in
the different states and where their priorities are, where their
needs are.

So when we look to regulating labor relations on Indian lands,
I hope that you, Mr. Chairman, and each member of the Committee
will recognize that each of the 566 federally-recognized tribes as
governments must have the opportunity to make their own policy
judgments regarding labor relations on their reservations based on
the values and priorities which best serve the needs of their com-
munities. In considering S. 248, the Committee should be mindful
that the 566 tribes enjoy demographic, cultural, political, and eco-
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nomic diversity, and should not be subject to any one-size-fits-all
approach.

In general, there are four areas of concerns for Indian Tribes:
first, a guaranteed right to strike threatens tribal government reve-
nues and the ability to deliver vital governmental services; two, the
broad scope of collective bargaining for other working conditions
will undermine Federal and tribal policies requiring Indian pref-
erence in employment; three, preemption is the power to exclude,
which is the fundamental power of tribal government that would
be diminished, the ability of tribes to place conditions on entry,
condition presence, or reservation conduct of outsiders; and, four,
the potential for substantial outside interference with tribal politics
and elections.

In my written testimony I provide a summary of the Navajo Pref-
erence in Employment Act of 1985, and it goes into detail about
how Navajo reached various policy decisions based on their commu-
nity needs. I also provide much detail about the experience, what
I call the experiment, in California with the tribal labor relations
ordinances that Chairman Welch discussed, and the differences
there and how that is now working.

The final point I want to make, Mr. Chairman, is that before its
decision in San Manuel, the National Labor Relations Board re-
spected Indian Tribes as sovereign governments, drawing a distinc-
tion regarding its jurisdiction on whether a tribal business was lo-
cated on Indian lands or outside the reservation. Today, the NLRB
draws a distinction between commercial activities versus what it
deems traditional or governmental activities.

Under the Indian Gaming Regulatory Act, Congress recognized a
principal goal of Federal Indian policy was to promote tribal eco-
nomic development, tribal self-sufficiency, and a strong tribal gov-
ernment. Under IGRA, it declared the purpose was to provide a
statutory basis for the operation of gaming by Indian Tribes as a
means of promoting tribal economic development, self-sufficiency,
and strong tribal governments. Congress said that. And we believe
Congress meant that tribal gaming is a part of tribal government,
a means of generating tribal revenues to support tribal programs
and services.

In IGRA, Congress said and limited net revenues from any tribal
gaming are not to be used for purposes other than to fund tribal
government operations and programs, to provide for the general
welfare of an Indian Tribe and its members, and to promote tribal
economic development and to donate to charitable organizations or
help fund operations of local government agencies.

Congress determined that tribal gaming is governmental and
should not be treated as a commercial activity on par with non-In-
dian casinos, as the NLRB has determined in the San Manuel deci-
sion.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Guest follows:]
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PREPARED STATEMENT OF RICHARD A. GUEST, SENIOR STAFF ATTORNEY, NATIVE
AMERICAN RIGHTS FUND

I. Inroduction

Chairman Barrasso and Distinguished Members of the Committee: The Native
American Rights Fund (NARF) is a national, non-profit legal organization dedicated
to securing justice on behalf of Native American tribes, organizations, and individ-
uals. Since 1970, NARF has undertaken the most important and pressing issues fac-
ing Native Americans in courtrooms across the country and here within the halls
of Congress.

We are honored to be invited to provide testimony to the Committee regarding
S. 248, the “Tribal Labor Sovereignty Act of 2015”—a bill to clarify the rights of
Indians and Indian tribes on Indian lands under the National Labor Relations Act
(NLRA). The purpose of our testimony is to demonstrate that, in furtherance of its
longstanding policies of Indian self-determination, tribal self-governance and tribal
economic self-sufficiency, it is time for Congress to provide parity for tribal govern-
ments under the NLRA. In this context, parity encompasses the quality of being
treated equally under the law alongside Federal and State governments. Tribal gov-
ernments are entitled to the freedom to choose the appropriate time, place and man-
ner for regulating union activity on Indian lands and collective bargaining for its
employees.

II. Parity with the Federal and State Governments

The National Labor Relations Act was enacted by Congress in 1935 to govern
labor relations in the private sector. Under section 2 of the NLRA, the term “em-
ployer” is defined to include “any person acting as an agent of an employer, directly
or indirectly, but shall not include the United States or any wholly owned Govern-
ment corporation, or any Federal Reserve Bank, or any State or political subdivision
thereof. . . . “Therefore, workers in the public sector—employees of the federal and
state governments—were not afforded the rights and protections of the NLRA.
Based on sound policy determinations, Congress provided those governments an op-
portunity to choose how to best regulate union organizing and collective bargaining
labor relations with their workers given the essential and, oftentimes, sensitive na-
ture of their work.

A. Parity with the United States

In 1978, forty-three years after it passed the NLRA, Congress enacted the Federal
Labor Relations Act (FLRA), 5 U.S.C. § 7101 et seq., regulating labor relations for
most federal workers. The FLRA specifically aims to “prescribe certain rights and
obligations of the employees of the Federal Government and to establish procedures
which are designed to meet the special requirements and needs ofthe Government.”
5 U.S.C. §7101(a)2). Congress determined that the rights of federal workers to or-
ganize, bargain collectively, and participate in labor organizations: “(1) safeguards
the public interest, (2) contributes to the effective conduct of public business; and
(3) facilitates and encourages the amicable settlement of disputes between employ-
ers and employees involving conditions of employment.” 5 U.S.C. § 7101(a)(1).

However, the FLRA does not apply to all federal employers or employees. Cov-
erage extends to individuals employed in an “agency,” 5 U.S.C. §71 03(a)(2), but
specifically excludes members of the military, noncitizens who work outside the
United States, supervisory and management personnel, and various Foreign Service
officers. 5 U .S.C. §71 03( a)(2)(B). It also excludes all employees of certain federal
agencies, including the Federal Bureau of Investigation, the Central Intelligence
Agency, and the United States Secret Service. 5 U.S.C. § 7103(a)(3).

Although patterned after the NLRA, based on the Federal government’s unique
public-service needs, obligations and vulnerabilities, the FLRA mandates certain
proscriptions and prescriptions not contained in the NLRA. One important example
is the scope of the authorized collective bargaining process. Under the NLRA, pri-
vate-sector employees are entitled to collectively bargain with respect to wages,
hours, benefits, and other working conditions. Under the FLRA, federal employees
can only collectively bargain with respect to personnel practices. Under the FLRA,
there is no right to negotiate working conditions such as wages, hours, employee
benefits, and classifications of jobs.

A second important diffemce is the right of private sector employees to engage in
“concerted action,” like workplace strikes. Under the FLRA, there is no right to
strike for federal workers. In fact, the FLRA specifically excludes any person who
participates in a workplace strike from the definition of “employee,” 5 U.S.C. §71
03(a)(2)(B)(v), and it specifies that it is an unfair labor practice for labor unions to
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call or participate in a strike, a work stoppage, or picketing that interferes with the
operation of a federal agency. 5 U.S.C. § 7116(b)(7)(A).

B. Parity with the States

According to a 2002 Report by the Government Accountability Office (GAO), about
26 states! and the District of Colombia had statutorily-protected collective bar-
gaining rights for essentially all State and local government workers; 12 states2 had
collective bargaining only for specific groups ofworkers (e.g. teachers, firefighters);
and 12 states3 did not have laws providing rights to collective bargaining for any
government worker. “Collective Bargaining Rights,” GA0-02-835, p. 8-9 (September
2002). According to the Report, most State government workers who are entitled to
collective bargaining rights under state law are prohibited from striking. Instead,
those States provide compulsory binding interest arbitration (a procedure unavail-
able under the NLRA). Id. at p. 10.

In a January 2014 Report, Regulation of Public Sector Collective Bargaining in
the States, the Center for Economic and Policy Research (CEPR) reviewed the rights
and limitations on public-sector bargaining in the 50 states and the District of Co-
lombia in order to answer three key questions- whether workers have the right to
bargain collectively, whether unions can bargain over wages, and whether workers
have the right to strike. A copy of the Report is attached to this testimony (minus
the Appendix). * The CEPR did not update the numbers provided by GAO, but it
did provide helpful charts to better illustrate the types of policy choices State gov-
ernments are making in regulating the rights of government workers: Chart 1, “Le-
gality of Collective Bargaining for Select Public-Sector Workers” lists the states
which regulate collective bargaining for specific workers is legal, illegal, or simply
no ; Chart 2, “Legality of Collective Wage Negotiation for Select Public-Sector Work-
ers”; and Chart 3, “Legality of Striking for Select Public-Sector Workers.” As you
review each chart, you can see that certain states make it illegal, or do not protect
the rights of certain government workers, to engage in collective bargaining or wage
negl(;tiations, with most states making it illegal for these government workers to
strike.

And of final note, according to the National Right to Work Legal Defense Founda-
tion http:/ /www.nrtw.org/, 25 States have enacted right to work laws and 25
States do not have right to work laws.4 Therefore, half of the State legislatures
have determined that—as a matter of State labor relations policy—a worker in a
Right to Work State not only has the right to refrain from becoming a union mem-
ber, but cannot be required to pay anything to the union unless the worker chooses
to join the union.

II1. Regulating Labor Relations on Indian Lands

Before its 2004 decision in San Manuel Indian Bingo and Casino, the National
Labor Relations Board did not exercise jurisdiction over tribal-owned businesses lo-
cated on Indian lands. In Fort Apache Timber Co. (1976), and Southern Indian
Health Council (1988), the NLRB held that tribal-owned businesses operating on
tribal lands were exempt from federal labor law jurisdiction as “governmental enti-
ties.”5 However, in Sac & Fox Indus. (1992), the NLRB held that the provisions of
the NLRA would apply to a tribal-owned business operating outside the reservation.

1 Alaska, California, Connecticut, Delaware, Florida, Hawaii, Illinois, Iowa, Maine, Massachu-
setts, Michigan, Minnesota, Montana, Nebraska, New Hampshire, New Jersey, New York, Ohio,
Oregon, Pennsylvania, Rhode Island, South Dakota, Vermont, Washington, and Wisconsin. As
with the NLRA, the state laws that provide collective bargaining rights to public employees
often exclude various groups of employees (e.g., many states expressly exclude management offi-
cials) from coverage. GAO 02-835, at note 12.

2Georgia, Indiana, Idaho, Kansas, Kentucky, Maryland, Missouri, Nevada, North Dakota,
Oklahoma, Tennessee, and Wyoming. Three of these states, Indiana, Kentucky and Missouri,
extend collective bargaining rights to certain public employees through an executive order from
the governor. GAO 02-835, at note 14.

3 Alabama, Arizona, Arkansas, Colorado, Louisiana, Mississippi, New Mexico, North Carolina,
South Carolina, Texas, Virginia, and West Virginia. Texas prohibits collective bargaining for
most groups of public employees, but firefighters and police may bargain in jurisdictions with
approval from a majority of voters. GAO 02-835, at note 13.

*The information referred to has been retained in the Committee files.

4The 25 states that have right to work laws are: Alabama, Arizona, Arkansas, Florida, Geor-
gia, Idaho, Indiana,Jowa, Kansas, Louisiana, Michigan, Mississippi, Nebraska, Nevada, North
Carolina, North Dakota, Oklahoma,South Carolina, South Dakota, Tennessee, Texas, Utah, Vir-
ginia, Wisconsin, and Wyoming.

5The NLRB did exercise jurisdiction over non-Indian enterprises operating. For example, in
Simplot Fertilizer Co. (1952), the NLRB exercised jurisdiction over a union’s attempt to organize
a non-Indian phosphate mining company leasing Shoshone-Bannock tribal land in Idaho. Also
see Texas-Zinc Minerals Corp. (1960), and Devils Lake Sioux Mfg. Corp. (1979).
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Thus, prior to 2004, the NLRB drew a distinction regarding its jurisdiction based
on whether the tribal business was located on Indian lands (no jurisdiction) versus
off-reservation (jurisdiction). Today, in considering S. 248, the Committee should be
mindful that the 566 federally-recognized Indian tribes enjoy demographic, cultural,
political and economic diversity, and should not be subject to any one-size fits all
approach.

A. The Navajo Nation Labor Code

Enacted by resolution in 1985, the Navajo Preference in Employment Act
(“NPEA”) serves as the Navajo Nation’s general labor code. 15 N.N.C. Sec. 601 et
seq; Resolution No. CAU-63- 85 in 1985, and amended through Resolution No. CO-
78-90 in 1990. Incorporated into the NPEA is a clause which enables unionization
on the Navajo Nation. 15 N.N.C. Sec. 606 Union and Employment Agency Activities;
Rights of Navajo Workers

A. Subject to lawful provisions of applicable collective bargaining agreements,
the basic rights of Navajo workers to organize, bargain collectively, strike,
and peaceably picket to secure their legal rights shall not be abridged in any
way by any person. The right to strike and picket does not apply to employ-
ees of the Navajo Nation, its agencies, or enterprises.

B. It shall be unlawful for any labor organization, employer or employment
agency to take any action, including action by contract, which directly or in-
directly causes or attempts to cause the adoption or use of any employment
practice, policy or decision which violates the Act.

It was the legislative intent of the council in 1985 to incorporate the most basic
of those privileges of the National Labor Relations Act (NLRA) to tribal employees,
whom the council acknowledged were otherwise exempt from the NLRA. The rights
of Navajo Nation employees to collectively bargain were debated and CAU-63-85
ultimately passed. 14 NTC 8/1/1985.

The 1990 Navajo Nation council debated whether to include in the amendments
“closed shop” language, which would permit labor organizations to collect union
dues from non-members. This sparked much debate in the council, which ultimately
decided 34 to 33 to ensure the Navajo Nation is a “right to work” jurisdiction, and
amended the Labor Investigative Task Force’s proposed amendments to strike the
“closed shop” language otherwise amending 15 N.N.C. Sec. 606. 28 NNC 10/25/90.

The NPEA confers upon the Human Services Committee (HSC) of the legislative
council to “promulgate rules and regulations necessary for the enforcement and im-
plementation of the provisions ofthis Act.” 15 N.N.C. Sec. 616. HSC has availed
themselves with this authority in the otherwise sparsely worded enabling legislation
through Resolution No. HSCJY-63-94 Adopting the Navajo Preference in Employ-
ment Act Regulations to Provide Rules and Enforcement Procedures to Permit Collec-
tive Bargaining for Employees of the Navajo Nation, Its Agencies or Enterprises.

These regulations provide additional guidance as to, for example, management’s
role of neutrality, prohibited employer practices, how to become an exclusive bar-
gaining agent, the process for certification, an impasse resolution in the event of
failed bargaining, and the process for decertification of a bargaining agent.

Collective bargaining is occurring on the Navajo Nation, with private enterprise
as well as government. The United Mine Workers of America (UMWA) represents
employees at the Navajo Nation Head Start Program, a tribal government program.
The Nal-Nishii Federation of Labor AFL-CIO includes 12 labor organizations that
represent miners, power plant workers, construction workers, school employees and
city employees working on or near the Navajo Nation.

B. California Tribal Labor Relations Ordinances

In negotiating tribal-state gaming compacts in 1999, Indian tribes in California
agreed to adopt a process for addressing union organizing and collective bargaining
rights of tribal gaming employees, or the compact is null and void. From these nego-
tiations, a Model Tribal Labor Relations Ordinance (“Ordinance”) was crafted, and
tribes with 250 or more casino-related employees were required to adopt the Ordi-
nance. In its 2007 Report, California Tribal State Gambling Compacts 1999-2006,
the California Research Bureau provided the following summary:

e Under the Model Tribal Labor Relations Ordinance (“Ordinance”), employees
have the right to engage in employee organizations, bargain collectively, and
join in concerted activities for the purpose of collective bargaining. The Ordi-
nance defmes unfair labor practices on the part of a tribe or a union, guarantees
the right to free speech, and provides for union access to employees for bar-
gaining purposes. (Excluded employees include supervisors, employees of the
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tribal gaming commission, employees of the security or surveillance depart-
ments, cash operations employees or any dealer.)

Key Issues: Certification of union representation and dispute resolution

e Upon a showing of interest by 30 percent of the applicable employees, the tribe
is to provide the union an election eligibility list of employee names and ad-
dresses. A secret ballot is to follow. An elections officer chosen by the tribe is
to verify the authorization cards and conduct the election. If the labor organiza-
tion receives a majority of votes, the election officer is to certify it as the exclu-
sive collective bargaining representative for the unit of employees. Decisions
may be appealed to a tribal labor panel.

e The Ordinance establishes procedures to address an impasse in collective bar-
gaining, including the union’s right to strike outside oflndian lands, and to de-
certify a certified union. It also creates three levels of binding dispute resolution
mechanisms, beginning with a tribal forum, followed by an arbitration panel,
and finally tribal court and federal court. Collective bargaining impasses may
only proceed to the first level of binding dispute resolution, in which a des-
ignated tribal forum makes the decision.

California Tribal State Gambling Compacts 1996-2006, at p. 33—34 (a copy of the
Labor Standards section, P. 33-39, of the Report is appended to this testimony). *
In a presentation to the Intemational Association of Gaming Attomeys in September
1999, the following observations were provided regarding the Ordinance as a prod-
uct of compromise between powerful forces, including:

1. the public policy of providing economic support for Indians from non-tax
sources through Indian gaming;

2. the drive by the State of Califomia to reclaim some of the economic benefit
it had forfeited to Nevada by blocking the expansion of gaming in Califomiad.;

3. the expectation of employees working at Indian casinos that they will have
the same rights as employees working at non-Indian enterprises;

4. the need and desire by many tribes to maintain and expand their gaming
operations; and

5. the wish by other interested parties in the gaming business (most impor-
tantly, Nevada gaming companies and unions representing their employees) to
create, at a minimum, a “level playing field” by eliminating the competitive ad-
vantage enjoyed as a result of the non-union status of California’s Indian casi-
nos.

The full written presentation is available at http:/ /cornorate.findlaw.com/litiga-
tion-disputes [ thecalifornia-tribal-labor-relations-ordinance-overview-and.html.

The Ordinance provides labor unions at tribal gaming facilities with a number of
advantages not provided for under the NLRA. Most impmtantly, under the Ordi-
nance unions at tribal casinos: (1) have the right to enter onto casino property at
any time to talk to employees and post leaflets and posters there in order to facili-
tate the organizing of employees; and (2) may engage in secondary boycotts after
an impasse is reached in negotiations without suffering any penalty under the Ordi-
nance.

The Ordinance also provides tribes with certain advantages not enjoyed by em-
ployers under the NLRA. Most importantly, unions representing tribal casino em-
ployees may not strike, picket or engage in boycotts before an impasse is reached
in negotiations. Since 1999, a number of new tribalstate gaming compacts have been
negotiated, or renegotiated, some with additional provisions regulating labor, but all
requiring the adoption of the 1999 Model Tribal Labor Relations Ordinance.

The examples of the Navajo Nation and the California tribes exemplify the grow-
ing list oflndian tribes who are regulating labor relations with their employees. Mr.
Chairman, we hope that you and each member of the Committee will recognize that
each of the 566 tribes—as governments—must have the opportunity to make their
own policy judgments regarding labor relations on their reservations based on the
values and priorities which best serve the needs of their community. In general,
there are four areas of concem for Indian tribes: (1) a guaranteed right to strike
threatens tribal government revenues and the ability to deliver vital services; (2) the
broad scope of collective bargaining for “other working conditions” will undermine
federal and tribal policies requiring Indian preference in employment; (3) pre-
emption of the power to exclude which is a fundamental power of tribal government
diminishes the ability of tribes to “place conditions on entry, on conditioned pres-

*The information referred to has been retained in the Committee files.
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ence, or on reservation conduct”; and (4) the potential for substantial outside inter-
ference with tribal politics and elections.
IV. Conclusion

In closing Mr. Chairman, we would simply remind you and members of the Com-
mittee that under the Indian Gaming Regulatory Act (IGRA), Congress recognized
“a principal goal of Federal Indian policy is to promote tribal economic development,
tribal self-sufficiency, and strong tribal government,” 25 U.S.C. §2701 , and declared
its purpose was “to provide a statutory basis for the operation of gaming by Indian
tribes as a means of promoting tribal economic development, self-sufficiency, and
strong tribal governments.” 25 U.S.C. § 2702.

Congress said that, and we believe Congress meant that tribal gaming is a part
of tribal government—a means of generating tribal revenues to support tribal pro-
grams and services. In 25 U.S.C. § 2710(b)(2)(B), Congress stated “net revenues from
any tribal gaming are not to be used for purposes other than—() to fund tribal gov-
ernment operations or programs; (ii) to provide for the general welfare of the Indian
tribe and its members; (iii) to promote tribal economic development; (iv) to donate
to charitable organizations; or (v) to help fund operations of local government agen-
cies.” Congress determined that tribal gaming is a governmental activity of Indian
tribes—and should not be treated as a commercial activity on par with nonIndian
casinos as the NLRB has determined in San Manuel Indian Bingo and Casino.

The CHAIRMAN. Thank you very much, Mr. Guest.

The order for questioning will be Senator Moran, then Senator
Franken, then I will conclude.

Senator Moran.

Senator MORAN. Mr. Chairman, thank you very much. Let me di-
rect my first questions to Mr. Griffin.

Mr. Griffin, perhaps a series of questions that you can respond
to or we can discuss. First of all, from 1935 to 2004, the Board held
that the NLRA did not apply to tribal employers on tribal lands.
The question then becomes what is the rationale for making a
change in that policy in 2004 and ignoring the precedent and then
holding otherwise.

In your testimony you mentioned the Board of San Manuel deci-
sion and noted the “increasingly important role” that tribal com-
mercial enterprises were by then playing in the national economy.
And you write, “the Board found that tribal-owned enterprises were
‘significant employers of non-Indians in serious competition to non-
Indian-owned business.”

It strikes me, several things about that. One, if the real issue is
whether the tribes are sovereign or not, then these other factors
about serious competition or number of non-tribal employees, in my
V}ilew, should be irrelevant. And I would welcome your response to
that.

And then another thought about that, it adds additional uncer-
tainty to tribal employers because how will we know what the seri-
ous competition definition is? How will we know how many employ-
ees it takes before the NLRA would come into force in those cir-
cumstances? It seems to me that the issue of sovereignty, either
the tribes are sovereign or they are not; and there ought not be this
fuzzy area in trying to determine what kind of nature of the activ-
ity, size, and scope of the activity that then determines that.

Finally, the District of Columbia is not mentioned in the NLRA,
and NLRB does not exercise jurisdiction over it as an employer.
U.S. territories are not mentioned in NLRA, and NLRB does not
exercise jurisdiction over them as employers. And yet Indian Tribes
are not mentioned in the Act, but the NLRB does exercise jurisdic-
tion. How do you square the differences? Because your testimony
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was Congress didn’t speak; therefore, we believe we have the au-
thority.

Mr. GrIFFIN. Well, thank you very much for the series of ques-
tions, and I will try and be responsive to each one in turn; and if
I miss one, I am sure you will bring me back to it.

Senator MORAN. People bring me notepads of questions, so I am
not trying to trick you.

Mr. GRIFFIN. No, I didn’t take it in that fashion at all.

Senator MORAN. It is only that the clock will run.

Mr. GRIFFIN. I just wanted to keep it all in my head.

I think you cite to my testimony, which is in fact quotations from
the Board’s decision in San Manuel, so I am describing in the testi-
mony the basis for that decision that the Board articulated itself
in the decision. And I would say, really, there were two things
going on. The first thing, just stepping back for a second, is that
the Board has been given jurisdiction by Congress to interpret the
Act, and it is considered to be the expert agency to interpret the
Act in light of changing industrial circumstances.

So I do think that the rise of Indian gaming, which is noted, and
the employment of more non-Indian, non-tribal members, those
were changing circumstances that are the type of changing cir-
cumstances that typically the Board will look to when it reexam-
ines a line of case law.

The other thing that the Board will typically look to, and which
is clearly one of the operative factors in the San Manuel decision,
is the development in the case law otherwise. So it looked to the
Supreme Court’s Federal Power Commission versus Tuscarora deci-
sion, it looked to the development in the Ninth Circuit; and that
Board determined that the prior law was not the best interpreta-
tion of the Act in light of the decisions of the Supreme Court, the
decisions of the Ninth Circuit, and then reexamining the situation
in light of the increased presence of tribal enterprises such as casi-
nos.

So that is the basis for the change, is looking to the doctrine from
the Supreme Court and the Ninth Circuit with respect to the laws
of general application applying to tribes, A, that is Tuscarora; and
then looking to the exceptions that are articulated in the Donovan
v. Coeur d’Alene case and seeing whether those exceptions apply to
the casino and determining that they didn’t.

With respect to the territories, you are correct the territories, you
are correct the territories are not mentioned in the statute with re-
spect to the definition of employer. Territories actually are men-
tioned in the statute with respect to another section of the law,
that is the section 10(a), which allows for the Board to cede juris-
diction to either State or territories where there is a law that is
substantially identical to the National Labor Relations Act. And as
you have heard, although there are a number of considerations in
the laws that have been referred to, they are not substantially
identical to the National Labor Relations Act.

I am trying to remember the final question, which was? I am
sorry.

Senator MORAN. I think a point that I was attempting to make
is that not all irrelevant if you reach the conclusion that the tribes
are sovereign?
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Mr. GrIFFIN. Well, the test takes into account traditional govern-
mental functions and looks at those. That is the first piece of the
Donovan inquiry. And quoting the decision, it focuses on whether
or not applying the Act to the casino would touch “exclusive rights
of self-government and purely intramural matters,” and looks to
Coeur d’Alene, which describes intramural matters as topics such
as tribal membership, inheritance rules, and domestic relations.
And the view is that those are the aspects of sovereignty and that
the operation of the casino is not, as the Board has described it in
San Manuel.

Senator MORAN. My attempt to ask more than one question or
talk to more than one witness failed, despite my efforts to combine
all my questions into one. My time has expired, but I hope we have
a second round so I can ask some other questions of the witnesses.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Moran.

Senator Franken.

Senator FRANKEN. Thank you, Mr. Chairman.

In this hearing we are trying to discuss the balance between two
very important things, tribal rights and labor rights. The tribes
here today disagree with the NLRB decision in San Manuel, but
there is actually a fair amount of common ground here and I want
to first focus on points of general agreement.

Mr. Griffin, you said in your testimony that even under the San
Manuel decision, the Board still must protect interests in “core
tribal sovereignty, the Federal Government’s treaty obligations,
and Congress’s authority over Indian affairs.” Has the Board ever
declared jurisdiction over what the Board called intramural mat-
ters? And what functions would intramural matters which you just
referred include?

Mr. GRIFFIN. The Board has not ever taken jurisdiction over
something that fell within those core intramural matters. And just
to repeat what I said, those are described in the Coeur d’Alene case
and quoted in San Manuel as topics such as tribal membership, in-
heritance rules, and domestic relations. And, in fact, at the same
time that the Board issued San Manuel, the Board declined juris-
diction, as I mentioned, in the Yukon Kuskokwim case, which in-
volved a clinic that was operated by a tribe that was off the res-
ervation.

So when the Board decided San Manuel, it said that drawing the
line on enterprises that are within the reservation was over-inclu-
sive and under-inclusive. So there was an off-the-reservation enter-
prise that was held the Board did not assert jurisdiction; there was
an on-the-reservation enterprise that was.

Senator FRANKEN. As I understand it, whether or not this bill is
enacted, the National Labor Relations Act would still apply to pri-
vate businesses on Indian lands and tribal enterprises off of res-
ervations. Is that understanding correct, Mr. Guest?

Mr. GUEST. It would apply to any commercial ventures of Indian
Tribes outside of Indian reservations. Again, I would take issue
with Mr. Griffin’s description. Prior to 2004, and even in the Yukon
case, in its first iteration before the Board, the Board was seeking
to exercise jurisdiction over the health care services being provided
outside the reservation. There are no reservations in Alaska, so it
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was seeking to exercise that jurisdiction even though it was a con-
sortium providing health services.

It wasn’t until the San Manuel decision and afterwards that the
Board said, oh, we are going to change our mind and we are not
going to exercise it even over tribal health care facilities outside
the reservation. So they have drawn the line differently now. In-
stead of on reservation versus off reservation, it is commercial
versus governmental.

And in the D.C. Circuit’s decision in San Manuel, the way that
the courts—and this is a challenge that we have for ourselves in
the Federal courts and why we need Congress to act, is because the
D.C. Circuit created a continuum of tribal sovereignty, saying, well,
for these purposes, the further you move out from this core of tribal
sovereignty, then we can act and the Board can act.

Senator FRANKEN. Mr. Guest, I have so much time, so I just
want to pick up.

Vice Chairman Anderson, I want to talk about labor relations
and the context of Shakopee. Shakopee is an important employer
in its area for both Indian and non-Indian workers. Would you say
that the tribe’s employees are generally happy?

Mr. ANDERSON. Yes, I would. We have several long-term employ-
ees that are 5-year, 10-year, 15-year, and now all the way up to
30-year employee recognition banquets every year just continue to
grow, and we are struggling with the 5 and 10-year as they are so
b}ilg; we still want to get to them and we still want to recognize
them.

Senator FRANKEN. Has the NLRB ever been involved in a dispute
between Shakopee and its employees?

Mr. ANDERSON. No.

Senator FRANKEN. Would you treat your employees better or
worse if this bill were enacted?

Mr. ANDERSON. Well, we say our employees are our best cus-
tomers. If it wasn’t for them, we wouldn’t have the success that we
do. So not for better or worse, but there definitely would be a
change. I don’t know that it would be in either party’s benefit at
this point.

Senator FRANKEN. May I have just another one more question?

Mr. Griffin mentioned in his testimony that other labor laws, the
Americans with Disabilities Act, the Occupational Safety and
Health Act, and the Employee Retirement Income Security Act,
ERISA, have also been extended to cover tribes.

Mr. Torres, are any of the tribes represented today advocating to
exempt tribal enterprises from these other labor laws?

Mr. ToRRES. Not that I know of, Senator.

Senator FRANKEN. Okay. So what is different or special about the
National Labor Relations Act? From those.

Mr. TORRES. I am not sure I can answer that. I don’t totally un-
derstand what you are asking me.

Senator FRANKEN. Okay, I am sorry.

Anyone else care to answer?

Mr. ANDERSON. I can give a shot at it. You know, the difference
is stability in the workforce. We have, at minimum, in codes and
other areas you adopt those minimums for obvious reasons, espe-
cially the ADA or building codes and such. Our labor law includes
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due process, and we hire professionals that establish the Employee
Rights Commission that are modeled after some of the best com-
missions that are out there. That is what you want to do. That is
what you want to do to cover all of these types of questions. So that
is the way I look at it.

Senator FRANKEN. Thank you.

Thank you for your indulgence, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Franken.

Senator Moran, you have some additional questions?

Senator MORAN. Thank you, Mr. Chairman, for your consider-
ation.

Mr. Vice Chairman, let me ask you. You made the pitch, the ap-
peal in your testimony for bipartisanship in consideration on this
legislation. I wanted to give you the opportunity to explain why you
think that is important, what you want to accomplish here. What
would be your suggestion to make certain that we accomplish that?
And is there anything in this legislation that we need to alter?

I believe it was you that testified it needed to be passed in its
current exact form. Is there anything, then, that you think is ter-
ribly partisan or that is detrimental to the cause of getting this leg-
islation passed that we need to alter?

Mr. ANDERSON. Not that I have heard recently, but with the
work that we have done with our help that is behind me, I am
hearing that there is partisanship, and I would hope that there
would be an opportunity for bipartisanship in lieu of how the year
finished last year and things of that nature.

But that is more or less how I would approach some of the oppo-
nents of the bill. The bill, as written, is a clean fix. Its intent is
to clarify. Such as an employee needs clear direction, it clarifies
what we want to accomplish to be recognized as tribal govern-
ments.

Senator MORAN. Let me ask any of the witnesses from the tribes,
in the effort to take care of your responsibilities as tribal leaders
to care for tribal members, what is the consequence of the uncer-
tainty that comes from dealing with the NLRA or the NLRB in
your efforts to care for tribal members? My guess is that you were
elected by your members to pursue on their behalf. How does deal-
ing with the NLRB affect your ability to accomplish those goals?

Mr. TORRES. The thing that is happening to the Pueblo of Isleta
right now, as far as dealing with the NLRB, is very wrong for us
because we are required to come up with all the documents, every
dollar that was spent for like two years, and we don’t think that
that is right. Our employees are protected by our personnel poli-
cies, our labor laws, which our labor law was approved by the De-
partment of Interior and we have that in place.

So at Isleta we feel that we are taking care of our employees. We
hardly have any grievances at all. They have really good benefit
packages, they get paid really well, and it was just one employee
that caused this mess that we are in right now with the NLRB.

I hope that answers your question, Senator.

Senator MORAN. It does. Thank you.

Anyone else?

Mr. ANDERSON. I would just like to add we haven’t had to deal
with the NLRB, but it seems to me that the means testing and the
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type of—I am not a lawyer, but what I do read is that you have
an ever-changing Board that has decided to ask a question that
isn’t being asked up until somebody decides this might be an issue.
The purposes of IGRA and all of the things that we provide with
the money, IGRA determines how you divide that money and how
you use that gaming dollar.

This is clearly an intent of a governmental purpose; infrastruc-
ture, health, education, welfare. And you satisfy those require-
ments and you move from there. If a stoppage of that were to occur
in the populace that we are in, the memorandums of under-
standings and agreements that we have with the two cities that
are surrounded by us in the county, some of the services that we
share with them will get interrupted, at a minimum. The upkeep
of our infrastructure and so forth would show interruption.

There is no other way you can interpret this but to say we need
to continue to interpret the NLRA as it had and intends us recog-
nizing tribal sovereignty.

Senator MORAN. Let me see if I can say what I think I am hear-
ing, and you can agree or disagree. But what I think the governor
was indicating is that we don’t intend to diminish the rights of our
workers or the relationship we have with labor. What we hope to
do is, instead of using our resources for paperwork, bureaucracy,
the reports, that we can use those resources as you say, Mr. Vice
Chairman, to the benefit of our citizens, as we are required to do
under IGRA. Is that a message that I should hear and is that
something that you are conveying to me? Or am I putting words
in someone’s mouth?

Mr. ToRRES. No, that is exactly what I am trying to get across.

Mr. ANDERSON. Our constitution establishes that we work and
strive for that infrastructure and our self-sufficiency. It is a re-
quirement of my position, responsibility. To have that usurped by
a simple process of applying, like I say, a means test of some sort,
you know, the decision that I read, certainly the courts have left
out some of that testing, but have decided to accept that decision
of the Board.

It doesn’t really say that it could be, it should be this way. All
it is saying is somebody asked that question and applied a very—
I don’t know who needs to determine what is traditional for us, but
certainly a lot of other governmental operations to be applied, you
apply that to the State or the local governments, that is unheard
of. That isn’t even asked. You could ask that. Maybe that drives
another court decision or maybe another application of the jurisdic-
tion of the NLRA in our instrument of those local governments.

Senator MORAN. In addition to the nature, in my view, this bill
is about the issue of sovereignty. I assume it is true that tribes
have different relations, customs, traditions that would be different
than other employers that, again, sovereignty protects you in the
ability for you to honor those customs, those traditions, the way of
doing business.

Am I missing something here? Is there something unique? I am
asking you can you tell us if there are things that are unique about
tribes that need to be honored as you deal with people who work
on the reservation. Governor?
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Mr. TORRES. I can tell you on behalf of the Pueblos, the Pueblos
in New Mexico are similar. We have certain days when we have
ceremonies where we have to give a day off for our employees, trib-
al and non-tribal employees, and then we have to close the Pueblos
off. And, of course, all of the employees like that because they get
a day off.

A lot of the employees that are tribal members participate in the
ceremonies, so they have to take off anyway. There are certain
days throughout the year that we do that, and the county govern-
ment and even the State, they know these things because some-
times we have to close the State highway for certain periods of
time that go through either our outskirts of the Pueblo or what-
ever. So that is how that works in Isleta and a lot of the other
Pueblos in New Mexico.

Senator MORAN. Governor, thank you.

To me, Mr. Chairman, that highlights the importance of sov-
ereignty. A reason for sovereignty is for Native Americans, Indian
Tribes to make decisions based upon Indian customs, the relation-
ship with the people, plus, it is also what the Constitution allows.
Thank you, Mr. Chairman.

The CHAIRMAN. Well, thank you, Senator Moran. Thank you for
bringing this bill and for asking so many questions.

I just have a couple of other questions to hopefully wrap things
up, things that haven’t been covered by those who have asked
questions.

Mr. Welch, your written testimony highlights the framework of
labor relations for the State and the tribes in California. Tribes
were instrumental and actively involved in developing the frame-
work and then in balancing multiple interests for tribal employees.
Can you tell me how the National Labor Relations Board engaged
tribes in either learning about or developing a framework for the
employee-employer relations? How should the NLRB also be in-
volved in developing this sort of a framework? How did they do it
and what should it have been?

Mr. WELCH. That is kind of easy on the first one. They did not
engage us at all. They did not come to us and ask us what your
customs and traditions are, are you a sovereign nation, or anything
to that sort. So basically they said here is our ruling; deal with it.

So what they should do is respect us as our own government, our
own sovereign nation. California is unique because I think there
are 107 federally-recognized tribes in California, and in San Diego
County there are 17 reservations.

We don’t even tell the other tribes how to run it. If they do some-
thing that we don’t think is right, we kind of like say, well, they
have the right to govern themselves; and that is what the NLRB
should do. We have the right to govern ourselves, and we protect
our team members as much as we can.

And we do have a union. So, like I said, 3 percent of our work-
force is unionized, but we take very good care of them. When the
non-union employees get a bonus, they get a bonus. It would be
nice if they could learn from tribes what is right and what is
wrong.

The CHAIRMAN. Thank you.
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Mr. Guest, as you are well aware, the 2004 decision against the
San Manuel Band overturned many years of precedence that had
given parity to Indian Tribes under the National Labor Relations
Act as similarly given to State governments. Given this abrupt
turn of events, what protections do Indian Tribes have absent this
legislation? What would prevent additional tribal sovereignty from
being lost?

Mr. GUEST. Well, I think that the challenge for tribes continues
to be in the Federal courts, and the issue of sovereignty, as I was
saying in my remarks to Senator Franken in response. The D.C.
Circuit went even further with respect to describing tribal sov-
ereignty on this continuum. Without this legislation, tribes are
going to continue to be faced, although there may not be union or-
ganizing activity, and again, in response to an earlier question, the
difference here between the NLRA and other Federal labor laws
and employment laws is the fact that under the NLRA outside
third-parties can come onto the reservation without permission
from the tribe, can be there. Any attempt to remove them would
be considered an unfair labor practice, actionable under the NLRA.

So the ability of tribes to exercise their authority as governments
is wholly diminished. They are not able to exclude. If an employee
is dismissed for certain reasons and the tribe wants to exclude
them for other reasons, such as drug charges, again, it comes under
the purview of the NLRA because he is a former employee bringing
an unfair labor practice against his employer, the tribe.

So there are all types of areas. The licensing by tribes to have
non-Indian businesses coming onto the reservation, again, under
the NLRA called into question. So there are all kinds of aspects for
sovereignty to be diminished. It is just a matter of time as we see
more and more organizing.

The other place that I would just mention very quickly, Mr.
Chairman, is the fact that in one of the pieces of litigation, Mr.
Griffin mentioned the tribe, the Little River Band, the union
brought the action simply because the tribe had enacted a labor or-
dinance. Back in 2005, it had enacted its own labor ordinance to
govern union organizing. And the union brought the action, and the
NLRB hid behind the fact that it was a union bringing the action
and not the NLRB itself bringing it as an unfair labor practice. So
the very ability of tribes to enact laws is now being called into
question.

The CHAIRMAN. Thank you.

Mr. Anderson, one final question. According to the Bureau of
Labor Statistics 2014, your home State of Minnesota union mem-
bership a little above 14 percent, higher than the national average.
But as I understand, there are no unions at the tribally-run busi-
nesses in your community. Is there a reason there aren’t any
unions on the tribe’s reservation? And how does the tribe handle
employee concerns or complaints?

Mr. ANDERSON. Well, at Shakopee, like the 86 percent of the
workforce that does not include unions, we would look at that as,
you know, we want to be able to be as fair as possible in the appli-
cation of the NLRA, so I think any State-run business would think
the same way. And it is fair to say that we don’t have any unions
in our business, but with salaries and benefits that out-compete
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o}t;hers in the region, our workforce is pretty happy. We mean to do
that.

There was an all-time low in unemployment several years ago
and it made it hard to find good workers, and we went out and es-
tablished a new minimum rate out there. Burger King, perhaps $8
to $10 an hour. Well, we went to $9 to $11 an hour. And our ben-
efit package includes a full complementary of holidays and so forth
that we want that employee.

So we look after them with the benefits and other salaries that
out-compete our competition. We have a long-established employee
rights commission that is modeled after some of the best. We have
our human resources department hired for that specific purpose,
for the purpose of human resource management of our employees,
and they bring to the table the best of a lot of these plans, and we
have a hearing examiner that provides full due process. So we have
not used that probably to the full extent of how it is written.

The CHAIRMAN. Thank you.

I appreciate all the testimony from each and every one of you
today. Thank you for being here.

Senator Moran, thank you so very much for bringing this very
important matter to the attention of the Committee and to the Sen-
ate.

The hearing record will be open for two weeks, if you have addi-
tional comments you would like to submit.

I know Senator Heitkamp had some questions that she wasn’t
able to orally bring to us today because of a conflict in her sched-
ule, but I know she would like to submit some in writing, so we
would ask that you respond to those questions in writing in a time-
ly manner.

Thank you so very much for being here today and, with that, this
hearing is adjourned.

[Whereupon, at 3:59 p.m., the Committee was adjourned.]






APPENDIX

JOINT PREPARED STATEMENT OF HON. BILL ANOATUBBY, GOVERNOR, CHICKASAW
NATION AND HON. GARY BATTON, CHIEF, CHOCTAW NATION OF OKLAHOMA

We are Bill Anoatubby, Governor of the Chickasaw Nation, and Gary Batton,
Chief of the Choctaw Nation of Oklahoma. We are honored to submit this testimony
on behalf of our Nations in support of S. 248, the Tribal Labor Sovereignty Act.

The Chickasaw and Choctaw Nations are federally-recognized Indian tribes with
government-to-government relationships with the United States, holding rights
guaranteed under treaties dating to the 19th century. Under those treaties, our Na-
tions exercise rights of self-government and the power of exclusion over our treaty
territories in southern and southeastern Oklahoma. The Nations also have the in-
herent right, as recognized by federal law, to engage in and regulate economic devel-
opment and to raise governmental revenues from tribal economic activities. And we
exercise those rights, and in so doing raise revenues that are critical to our ability
to provide essential governmental services to our citizens. These rights are directly
threatened by the National Labor Relations Board’s current interpretation of the
National Labor Relations Act. What’s more, we have seen over the years an aggres-
sive approach to enforcement by the Board, which is an affront to the Nations’
rights under federal law, and to our dignity as sovereign Nations.

The Choctaw Nation of Oklahoma has nearly 200,000 members, making it the
third-largest tribe in the country. Its headquarters are located in Durant, Okla-
homa. The Choctaw Nation exercises governmental authority over its treaty terri-
tory, which spans all or parts of 11 counties in southeastern Oklahoma. The Chicka-
saw Nation has 38,000 members, making it the thirteenth-largest tribe in the coun-
try, with headquarters located in Ada, Oklahoma. The Chickasaw Nation exercises
governmental authority over a treaty territory covering all or parts of 13 counties
in south-central Oklahoma. Both Nations exercise authority over their territories
pursuant to solemn treaty promises made by the United States. In our Treaties, the
Nations agreed, in exchange for removing from our historic homelands east of the
Mississippi, to receive new homelands in what is now Oklahoma, where we would
reside and exercise rights of self-government. The Nations settled in these new
homelands after surviving removal from our ancestral lands and the horrors of the
Trail of Tears.

Our rights as sovereign Nations are critically important to us—those rights secure
our future, and are held under treaties that are the law of the land. Under the 1830
Treaty of Dancing Rabbit Creek, the Choctaw secured a new homeland, set aside
in Article 2, to occupy and govern so long as the Choctaw Nation “shall exist as a
Nation.” Article 4 guaranteed that the Choctaw Nation would not be subject to any
laws other than its own laws, except those that Congress enacted to govern Indian
affairs, and secured to the Choctaw Nation jurisdiction over “all the persons and
property” within its territory. Article 12 secured to the Choctaw Nation the author-
ity to exclude intruders from its territory and obligated the United States to remove
intruders and keep them from entering Choctaw lands.

The Chickasaw Nation’s territory was secured to it in the 1837 Treaty of
Doaksville. In Article 1 of that Treaty, the Chickasaw agreed to remove to a portion
of the Choctaw treaty territory, which the Chickasaw Nation would own and govern
on the same terms as the Choctaw Nation held its lands—that is, with the rights
of self-government and the power of exclusion. The 1837 Treaty made the Chicka-
saw Nation a beneficiary of the earlier 1830 Treaty with the Choctaw Nation.

These rights were reaffirmed by treaties that both Nations signed with the United
States in 1855 and 1866. Because the Chickasaw and Choctaw Nations hold their
rights of self-government on the “same terms,” each Nation has a vested interest
in how the other’s rights are impacted by the actions of maverick agencies like the
National Labor Relations Board.

The Nations exercise their sovereign rights to govern their territories and provide
services to tribal citizens. Both Nations operate their governments under Constitu-
tions adopted by their citizens and approved by the United States. Our Constitu-
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tions provide for three branches of government: Executive, Legislative, and Judicial.
Both Nations provide extensive governmental services in their respective territories
through their respective Executive branches. Those services include: law enforce-
ment; healthcare provided through various facilities, including hospitals, out-patient
clinics, wellness centers, nutrition centers, and other specialized programs; edu-
cation services as diverse as the needs of our people, including Headstart and
childcare programs, early childhood development services, adult education pro-
grams, scholarship programs, and vocational training programs. We also maintain
family service programs that provide family counseling, investigate child neglect or
abuse, address domestic violence, and assist in compliance with child support or-
ders; and cultural, language, and historical research and preservation programs.

The overwhelming majority of our funding for these services comes from revenues
generated from tribally-operated public gaming facilities. The Chickasaw Nation’s
Division of Commerce, a division of its Executive Branch, employs Chickasaw public
employees in operating gaming activities on numerous locations within its treaty
territory, and the net revenues from these activities, minus revenue sharing pay-
ments to the state of Oklahoma under the Nation’s gaming compact, go to the
Chickasaw Nation treasury to maintain Nation programs and operations. The Choc-
taw Nation similarly owns and operates licensed gaming facilities throughout its
territory, and all of its gaming revenues, after revenue sharing payments, are held
by the tribal government and spent to support the Nation’s operations and the wide
array of governmental services described earlier. Both Nations also operate a num-
ber of other businesses, although the National Labor Relations Board has decided
to target our publically operated gaming establishments.

The Board’s new interpretation of the National Labor Relations Act is a direct at-
tack on our treaty rights, including our ability to function as governments depend-
ent upon revenue generating activities (which are our de facto tax base). That attack
threatens our ability to provide essential governmental services to our people. The
full scope of that threat became clear in 2011. What the Board did then, and what
it has done in the years since, shows its unwillingness to treat Indian tribes fairly,
and to accord them the dignity they deserve as sovereign nations. In 2011, the
Board filed an unfair labor practice charge against the Chickasaw Nation, asserting
jurisdiction over the Nation’s gaming activities in Thackerville, Oklahoma. Because
of the threat that Board jurisdiction poses to tribal sovereignty, the Chickasaw Na-
tion quickly sought a preliminary injunction in the United States District Court for
the Western District of Oklahoma, in Oklahoma City, that would block the Board
from proceeding any further.

In the district court, the Chickasaw Nation argued that the Board could not exer-
cise jurisdiction over the Nation because the Act does not apply to Indian tribes and
does not authorize the Board to take actions that violate tribal sovereignty or tribal
treaty rights. The federal court agreed and enjoined the Board from proceeding.
After that decision was handed down, the Chickasaw Nation and the Board came
to a procedural accommodation through settlement discussions. Under the settle-
ment, the Chickasaw Nation agreed to litigate the issue of the Board’s jurisdiction
before the full Board on a stipulated record and on an expedited basis. The only
issue before the Board would be the legal question of whether the Board had juris-
diction over the Nation. After this settlement was finalized, the Chickasaw Nation
and the Board asked the federal district court to modify the injunction to allow the
Board to hear the case on an expedited basis. In June 2012, the court agreed to
modify its injunction accordingly.

Initially, the Board complied with the modified Order. The Chickasaw Nation, and
the Choctaw Nation appearing as amicus, filed briefs with the Board in November
2012, and the Board issued its decision in July 2013. Not surprisingly, the Board
found it had jurisdiction over the Chickasaw Nation, relying on its recent reinter-
pretation of the Act announced in its 2004 San Manuel decision. The Chickasaw Na-
tion immediately appealed to the Tenth Circuit, briefed the case, and again the
Choctaw Nation filed an amicus brief. But before the Tenth Circuit could decide the
case, the Supreme Court in June 2014 handed down its Noel Canning decision. The
Noel Canning decision held that the Board did not have enough validly appointed
members to make any decisions in July 2013. So, in July 2014 the Tenth Circuit
sent the Chickasaw Nation’s case back down to the Board and told it to issue a new
opinion. Since then, the Board has sat on the Chickasaw Nation’s case without tak-
ing any action, despite having decided other similar cases. Recently we asked the
federal court in Oklahoma City to consider whether to restore its original 2011 in-
jélndction because the Board has failed to act expeditiously, defying the court’s 2012

rder.

The Board’s failure to act promptly is unexplained. At about the same time the
Chickasaw Nation’s case was remanded to the Board in 2014 (after the Noel Can-
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ning decision), so were two cases from the Sixth Circuit, one involving the Little
River Band of Ottawa Indians and the other the Saginaw Chippewa Indian Tribe
of Michigan. All three cases involve the application of similar legal principles. But
the Board has treated the cases very differently. It quickly issued new opinions in
the Little River Band and Saginaw Chippewa cases by October 2014, and those
cases have since returned to the Sixth Circuit. Yet the Board has done nothing in
the Chickasaw Nation’s case since it was remanded to the Board nearly a year ago.
The Chickasaw Nation asked the Executive Secretary of the Board why there has
been such a delay, and the Executive Secretary said only that the case is “under
active consideration.”

The Board’s delay has had an impact on the order in which the federal judicial
system is considering challenges to the Board’s actions. The Sixth Circuit is pro-
ceeding in two cases now, while the Tenth Circuit’s consideration of the Chickasaw
Nation’s case is delayed. The legal precedent in the Tenth Circuit is powerful for
Indian tribes and unfavorable for the Board. That is, of course, no reason for delay,
particularly in light of the federal government’s trust responsibility, which obligates
the NLRB to engage in consultation with Indian tribes, and to treat Indian tribes
with the respect to which they are entitled as sovereigns with a government-to-gov-
ernment relationship with the United States. But the Board’s delay is contrary to
our interests. And whether explained or not, it is plainly contrary to the federal
court order that ordered the Board to decide the Chickasaw Nation’s case on an ex-
pedited basis. Lengthy delay is not expedition.

In sum, our experience in dealing with the NLRB shows that the Board’s interpre-
tation of the NLRA is not the only thing it has gotten wrong. It has also made the
grave mistake of disregarding Indian tribal sovereignty. Although the Federal Gov-
ernment has long treated Indian tribes as partners, the Board lags far behind and
treats them solely as adversaries. And as our attorney’s separate testimony to the
Committee demonstrates, it will not hesitate to disregard the words, context and
history of the NLRA, as well as decades of recognition that the Act does not apply
to Indian tribes, in order to continue its campaign to establish control over the gov-
ernmental institutions of Indian tribes involved in gaming. It is doing so notwith-
standing that Indian gaming generates the revenues necessary to sustain the essen-
tial government functions of the tribes that conduct gaming. And those tribes rely
on those revenues to serve some of the poorest and most marginalized people in
America.

This is why S. 248 is necessary. S. 248 will not just make it clear that the Board’s
interpretation of the NLRA is patently wrong; it will also protect Indian tribes from
t}ﬁe Bobard’s high-handed procedures and unwillingness to honor its obligations to
the tribes.

Thank you for the opportunity to offer this testimony on the proposed Tribal
Labor Sovereignty Act.

PREPARED STATEMENT OF HON. LARRY ROMANELLI, CHIEF, LITTLE RIVER BAND OF
OTTAWA INDIANS

I am Mr. Larry Romanelli, Ogema (Chief), of the Little River Band of Ottawa In-
dians (the Band). I am honored to submit this testimony on behalf of the Band in
support of S. 248, the Tribal Labor Sovereignty Act.

The Little River Band of Ottawa Indians is a tribal government with a govern-
ment-to-government relationship with the United States. The Band’s status was re-
affirmed by Congress in 1994. See 25 U.S.C. § § 1300k t01300k-7. The Band’s sup-
port for this legislation arises from the need to protect the Band’s ability to make
the necessary decisions for the best interests of the Band as a sovereign govern-
ment, for our tribal citizens, and for the people who willingly enter our territory to
work and play.

Our experience with the National Labor Relations Board (NLRB) and its con-
tinuing persistence to run roughshod over our laws, without any consideration of the
harm to the Band, is sufficient reason for Congress to enact this legislation. How-
ever, it is the NLRB’s failure to recognize its trust responsibility as an agent of the
Federal Government to protect and uphold our right to govern our lands and our
people that should guide Congress’s hand in moving forward with this important
legislation.

The Little River Band of Ottawa has nearly 4,000 members. We are located in
our ancestral homeland in Michigan’s Lower Peninsula along the shore of Lake
Michigan. When Congress reaffirmed the Band’s relationship with the federal gov-
ernment, it reaffirmed that the Band has all the powers and rights enjoyed by all
federally recognized Indian tribes. Pursuant to the Restoration Act, the Band en-
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acted a Constitution in accordance with the Indian Reorganization Act, which was
approved by the Secretary of the Interior. The Constitution confirmed the Band’s
three branches of government: a legislative branch, through the office of the Tribal
Council; the Executive, through the office of the Tribal Ogema; and a judiciary,
through the Band’s Tribal court. This Constitution provides that the Tribe has juris-
diction over its members and territory and empowers the Tribal Council to enact
laws to govern the conduct of its members and other persons within its jurisdiction.

As an exercise of this authority, the Council enacted the Fair Employment Prac-
tices Code, which governs labor relations, including the negotiation of the terms and
conditions of continuing employment relations under collective bargaining agree-
ments. This law is the result of considerable legislative process by the Tribal Coun-
cil and reflects the important policy choices necessary to ensure that the needs of
the tribal government are fairly balanced with the rights of workers to engage in
collective bargaining.

In doing so, the Band considered examples of public sector labor laws from states
and the federal government and enacted provisions to: define the rights and duties
of employers, employees, and labor organizations within the Band’s governmental
operations with respect to collective bargaining, including the scope of the duty to
bargain in good faith; require labor organizations engaged in activities within the
Band’s governmental operations to hold a tribal license; provide a process for defin-
ing appropriate bargaining units of employees; standards for union election cam-
paigns; procedures for union elections and methods for resolving disputes that could
arise; establish procedures and remedies for alleged unfair labor practices; prohibit
strikes against the Band’s governmental operations; and dispute/impasse resolution
processes, including a waiver of tribal sovereign immunity for actions in tribal court.
Multiple bargaining elections have taken place at Little River pursuant to this law.
The Band’s law is not anti-union, but it is critically necessary to ensure the integ-
rity of the Band’s governmental operations and to protect all governmental activi-
ties. Unfortunately, for the better part of the last decade the Band has been engaged
in a struggle with the NLRB regarding the Band’s sovereign authority to enact and
enforce this law.

This Band’s gaming operation exists by virtue of the Band’s governmental author-
ity, and is operated pursuant to the Indian Gaming Regulatory Act, 25 U.S.C.
§§2701-2721. Pursuant to IGRA, the Band entered into a compact with the State
of Michigan to conduct Class III gaming activities on the Band’s trust land in
Manistee, Michigan. Further, as mandated by IGRA and the Band’s gaming ordi-
nance (which is required by IGRA and approved by the National Indian Gaming
Commission) the Band has sole proprietary interest and responsibility for the gam-
ing at its casino; the Band must license key employees; and all revenues generated
from the casino are governmental revenues of the Band which must be used only
for the Band’s governmental services, the general welfare of the Band and its mem-
bers, tribal economic development, to support local governmental organizations, or
to donate to charitable organizations. See 25 U.S.C. § §2710(b)(2) (A),2710(b)(2)(B).

These revenues help support the wide array of services that the Band provides
to our members, including health services; counseling and support for tribal mem-
bers and children; natural resource management; public safety; a tribal judiciary;
and prosecutorial services. The Band’s gaming revenues account for 100 percent of
the budget for our Judiciary, including our prosecutor’s office; 80 percent of the
budget for mental health and substance abuse services at our clinic; 77 percent of
the budget for our Department of Family Services; and 62 percent of the budget for
our Department of Public Safety. Without these revenues our government would es-
sentially close down.

The Little River Casino is fulfilling the promise that Congress hoped for when it
enacted IGRA: it is providing tribal financial security to fulfill the needs that Con-
gress failed to meet for more than a century. All this is threatened by the actions
of the NLRB, which has failed to recognize our sovereignty and the intent of Con-
gress to provide Tribes a pathway to generate governmental revenues where none
had existed before.

In March, 2008, the Local 406 of the International Brotherhood of Teamsters filed
charges with the NLRB alleging that the very enactment of the Band’s Fair Employ-
ment Practices Code violated the National Labor Relations Act (NLRA). The NLRB
agreed and launched a full scale attack on the Band. This represents a direct attack
on our sovereignty, something the Federal Government has a duty to protect and
enhance, not to undermine and destroy.

Specifically, the NLRB found it to be unfair labor practices for the Band to enact
a law that requires labor organizations doing business within the Casino to obtain
a license from the Band; excludes alcohol and drug abuse policies from collective
bargaining negotiations; and prohibits strikes. Yet the entire FEP Code was enacted
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as a balance of competing tribal interests in running its governmental operations
consistent with the Indian Gaming Regulatory Act, tribal interests, and employee
interests. The three targeted provisions in particular demonstrate why the balance
our tribal government struck was necessary. But by characterizing each of these
tribal government judgments to be an unfair labor practice, the NLRB has directly
attacked our government and jeopardized the Tribe’s very future.

For instance, requiring licensure of unions and individuals seeking to organize at
the Band’s casino is critical to ensuring the integrity of the Tribe’s gaming oper-
ation. The legislative history of the Indian Gaming Regulatory Act, (including hear-
ings held after enactment) included a great deal of discussion regarding the poten-
tial and the need to prevent the infiltration of organized crime into tribal gaming
operations. See generally, Gaming Activities on Indian Reservations and Lands, S.
Hrg. 100-341; Hearing on S. 2230, Indian Gaming Regulatory Act Amendments Act
of 1994, S. Hrg. 103-874. One way to address this is to require licensure and back-
ground checks of key parties conducting any activity in a Tribe’s casino. Like several
States, including Nevada, Michigan and Pennsylvania, the Little River Band deter-
mined that a union seeking to do its business in its Casino must be certified (an-
other term for licensed). This is simply good policy and is consistent with Congress’s
interest in ensuring that organized crime does not infiltrate Indian gaming. Yet, the
NLRB has held that the Band’s policy in this area is an unfair labor practice. If
that is the case, then Nevada’s, Michigan’s and Pennsylvania’s certification policies
are equally offensive and must be struck down.

Secondly, prohibiting collective bargaining regarding the Band’s alcohol and drug
testing policies represents a careful decision by the Tribal Government that in order
to work for the Band you must be drug and alcohol free. This decision was based
on the well-documented and devastating impacts of drugs and alcohol in tribal com-
munities, and on the Band’s decision to stem this tide in our community by enacting
strict testing requirements. Moreover, federal law requires all Tribes to maintain a
drug free work place. It would be difficult (if not unlawful) for the Band to have
one law that is necessary to comply with federal law for one set of its public work-
force, and then have a different law for a different set of its public workforce subject
to a collective bargaining agreement. But by determining the prohibition on bar-
gaining over the Band’s drug and alcohol testing law is an unfair labor practice, the
NLRB has put the Band’s compliance with the Federal drug free work place laws
in jeopardy, and thus put at risk all federal funds that we receive.

Finally, NLRB’s directive to the Band to permit strikes, and to repeal the provi-
sions of the code that prohibit strikes, represents a direct threat to the Tribal Gov-
ernment’s continued operation. A strike against the Band’s gaming operations would
be a direct assault on the Band’s sovereignty. It would threaten the continuation
of most essential governmental functions, putting our citizenry at grave risk. The
Band’s decision to prohibit strikes in all its operations is no different than the deci-
sions of many States that prohibit strikes, including New York’s prohibition against
strikes at its off-track betting facilities and Massachusetts’s prohibition against
strikes by its lottery employees.

Like these States, the Band balanced the need to fairly resolve impasses with its
need to ensure its operations remain open. It did this by allowing binding arbitra-
tion. By this means, the workers’ interests are fairly addressed, governmental oper-
ations remain open, and the critical flow of governmental revenues to fund essential
governmental services is protected. This is all the more critical for a governmental
gaming establishment in rural Michigan, because if there were a strike there would
never be a sufficient number of licensed and qualified workers that could be called
in as replacements. To be clear, a strike would shutter the casino. This would un-
fairly favor the union; as a mere threat of a strike would be the only thing needed
to force the government to capitulate to the union’s demands. The public at large—
our tribal citizenry—would be held hostage to union demands. As a result there
would never be good faith negotiations, just union demands to which the Tribal Gov-
ernment would have to agree. In this very real way, the Band loses its power to
govern itself, for it has to do whatever the union demands or risk shutting down.
Both the Band, and the United States as trustee for the Band, have a responsibility
to keep this from happening.

These three examples underscore why the NLRA was never intended, and is not
structured or designed, either to apply to government employers or to permit a gov-
ernment’s law to be struck down. Nothing in the Act is tailored to respond to the
unique challenges and obligations facing governments, which is why for more than
70 years the Act was found not to apply to any government, including tribal govern-
ments.

Unfortunately, the NLRB recently changed course. Even though it has an obliga-
tion under the United States’ trust responsibility and President Obama’s 2009
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Memorandum on Tribal Consultation to consult with Tribes about the enforcement
of federal policies that affect Indian Tribes, the Board has failed to consult and dis-
regarded our views. At this point it is perfectly plain the Board will only stop if Con-
gress tells it to.

Congress can do that by passing S. 248. S. 248 adds language to the Act to make
it unmistakably say what was clear to everyone for decades: the NLRA does not
apply to Indian Tribes. This is why S. 248 is necessary and why Congress must act
now.dI thank the Committee for the opportunity to submit this testimony for the
record.

JOINT PREPARED STATEMENT OF THE CHICKASAW NATION, CHOCTAW NATION, FOREST
CoOUNTY PoTAWATOMI COMMUNITY, PUEBLO OF ISLETA, LITTLE RIVER BAND OF
OTTAWA INDIANS AND PUYALLUP TRIBE OF INDIANS

I. Introduction

The enactment of S. 248, the Tribal Labor Sovereignty Act, is essential to protect
tribal sovereign authority from the unlawful actions of the National Labor Relations
Board (“Board”). S. 248 would do so by reaffirming that the National Labor Rela-
tions Act (“NLRA” or “Act”), 29 U.S.C. §§151-169, does not apply to Indian tribes
exercising their sovereign authority in Indian country. Congress never intended to
apply the NLRA to Indian tribes, as the text and legislative history of the Act (nei-
ther of which even mentions Indian tribes) confirm. Indeed, Congress did not intend
to apply the Act to any sovereign. Instead, it exempted sovereign entities from the
Act’s definition of “employer,” 29 U.S.C. § 152(2), in terms that include every domes-
tic sovereign in the United States. Indian tribes are, of course, sovereign entities,
and they too are exempt from the Act under §152(2). And for decades the Board
so held. Fort Apache Timber Co., 226 N.L.R.B. 503 (1976). But in 2004, the Board
did a complete turnabout, ruling that the NLRA applies to Indian tribes, and that
the Board will decline to exercise jurisdiction over an Indian tribe only when it de-
cides the tribe is acting as a sovereign. San Manuel Indian Bingo & Casino, 341
N.L.R.B. 1055 (2004). The Board has no authority to decide when a tribe is not a
sovereign—under the NLRA or any other law. As the Supreme Court recent made
clear, “the special brand of sovereignty the tribes retain—both its nature and ex-
tent—rests in the hands of Congress.” Michigan v. Bay Mills Indian Cmty., 134 S.
Ct. 2024, 2037 (2014).

S. 248 is also urgently needed because the Board’s efforts threaten the self-deter-
mination policy’s firm commitment to achieving tribal self-sufficiency through tribal
economic development. Under the San Manuel decision, the Board claims that tribal
governments are acting as sovereigns only when they “are acting with regard
to . . . traditional tribal or governmental functions,” not when they are engaged in
what the Board calls “commercial” activity. 341 N.L.R.B. at 1063. Applying that
test, the Board continues to rule that Indian gaming activity is “commercial” and
therefore subject to the NLRA. E.g., Chickasaw Nation, 359 N.L.R.B. No. 163 (2013),
vacated & remanded sub nom. Chickasaw Nation v. NLRB, Nos. 13-9578, 13-9588
(10th Cir. July 22, 2014); Soaring Eagle Casino & Resort, 361 N.L.R.B. No. 73
(2014), on appeal sub nom. Soaring Eagle Casino & Resort v. NLRB, Nos. 14-2405,
14-2558 (6th Cir. argued Apr. 29, 2015); Little River Band of Ottawa Indians Tribal
Gov’t, 361 N.L.R.B. No. 45 (2014), enforcement petition docketed sub nom. NLRB v.
Little River Band of Ottawa Indians Tribal Gov’t, No. 14-2239 (6th Cir. Sept. 26,
2014).

The San Manuel test is contrary to federal law because Indian tribes undertake
economic development through their governments in the exercise of their sovereign
authority, New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 335 (1983). And
they retain their sovereign authority when they engage in economic activity unless
Congress has abrogated that authority in clear terms. See Bay Mills, 134 S. Ct. at
2037. Congress did not do so in the NLRA. Furthermore, in Bay Mills, the Supreme
Court declined to create a commercial activity exception to tribal sovereign immu-
nity—the same distinction that the San Manuel test relies on—holding that “it is
fundamentally Congress’s job, not [the Court’s], to determine whether or how to
limit tribal immunity.” Bay Mills, 134 S. Ct. at 2037. If the Supreme Court will not
make that distinction in the absence of clear congressional authorization neither can
the Board.

Nevertheless, the Board asserts that Indian gaming is a “typical commercial en-
terprise,” San Manuel, 341 N.L.R.B. at 1063. Here too, federal law holds otherwise.
Indian gaming is a sovereign function. Congress enacted the Indian Gaming Regu-
latory Act to “provide a statutory basis for the operation of gaming by Indian tribes
as a means of promoting tribal economic development, self-sufficiency, and strong
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tribal governments,” 25 U.S.C. §2702(1) (emphasis added), and “a means of gener-
ating tribal governmental revenue,” id. §2701(1) (emphasis added). Prior to IGRA,
the Supreme Court had reached the same conclusion, holding that Indian gaming
furthers “the congressional goal of Indian self-government, including its ‘overriding
goal’ of encouraging tribal self-sufficiency and economic development,” California v.
Cabazon Band of Mission Indians, 480 U.S. 202, 216 (1987) (citation omitted) (em-
phasis added), and emphasizing that “[s]elf-determination and economic develop-
ment are not within reach if the Tribes cannot raise revenues and provide employ-
ment for their members,” id. at 219. As one federal appellate court observed, in con-
ducting gaming, “/t/he Tribes . . . are engaged in the traditional governmental
function of raising revenue. They are thereby exercising their inherent sovereign gov-
ernmental authority.” Indian Country, U.S.A., Inc. v. Oklahoma ex rel. Okla. Tax
Comm’n, 829 F.2d 967, 982 (10th Cir. 1987) (citation omitted) (emphasis added).

S. 248 will stop the Board’s unauthorized campaign to apply the NLRA to Indian
tribes by reaffirming that Indian tribes, like all other sovereign entities in the
United States, are exempt from the Act. S. 248 would do so simply by declaring that
the definition of “employer” in the Act does not include “any enterprise or institution
owned and operated by an Indian tribe and located on its Indian lands . . . .”
248, §2(1). Passage of S. 248 is critical to the protection of tribal self- government
and to the tribes’ pursuit of self-sufficiency through the traditional governmental
function of raising revenue to operate their governments and provide services to
their citizenry.

II. Congress Never Intended To Apply The NLRA To Indian Tribes, And
Instead Exempted All Sovereign Entities From The Act

There is no basis on which the Board may seek to apply the NLRA to Indian
tribes in the first place—Congress never even considered that possibility. It did,
however, deliberately exempt all sovereign employers from the Act. Accordingly,
there is absolutely no basis for the Board’s claim that Congress delegated it author-
ity to apply the NLRA to Indian tribes, much less the power to decide when Indian
tribes are acting in their sovereign capacity and when they are not. Thin air will
not support that claim. And as we show first, history makes that claim untenable.

A. In 1935, Congress Reaffirmed That Indian Tribes Are Sovereign Entities, With
Inherent Sovereign Authority To Engage In Economic Development Activities To
Enhance Tribal Self-Government.

The year before the NLRA was passed, Congress made the restoration of tribal
self-government the cornerstone of federal Indian policy. In the Indian Reorganiza-
tion Act of 1934 (“IRA”), 25 U.S.C. §§461-479, Congress reaffirmed that Indian
tribes are sovereign entities, with inherent sovereign authority to govern their res-
ervations, and committed the federal government to restoring tribal self-government
through tribal economic development. President Roosevelt hailed the IRA as
“embod[ying] the basic and broad principles of the administration for a new stand-
ard of dealing between the Federal Government and its Indian wards.” Letter from
President Franklin D. Roosevelt to Senator Burton K. Wheeler (April 28, 1934), S.
Rep(;1 1:110. 73-1080, at 3 (1934). And that “new standard of dealing” was desperately
needed.

For decades prior to the enactment of the IRA, the Federal Government had been
committed to the destructive allotment policy, which sought the “gradual extinction
of Indian reservations and Indian titles,” Montana v. United States, 450 U.S. 544,
559 n.9 (1981) (quoting Draper v. United States, 164 U.S. 240, 246 (1896)), and “the
ultimate destruction of tribal government,” id. Under that policy, tribal lands were
allotted and the surplus sold to non-Indians, and the governmental institutions of
Indian tribes had “very largely disintegrated or been openly suppressed” by the In-
terior Department. 78 Cong. Rec. 11,729 (1934) (remarks of Rep. Howard). Indeed,
at that time “the Indian agent located upon an Indian reservation was a czar,” as
Senator Wheeler stated in the Senate debate on the IRA. Id. at 11,125.

The suffering of Indian tribes under the allotment policy was documented in the
1928 Meriam Report, which the Federal Government commissioned the Institute for
Government Research to prepare to examine the status of American Indians. See
Instit. for Gov’t Research, The Problem of Indian Administration (Lewis Meriam et
al. eds., 1928). The report, which provided much of the impetus for enactment of
the IRA, found that: “laln overwhelming majority of the Indians are poor, even ex-
tremely poor, and they are not adjusted to the economic and social system of the
dominant white civilization.” Id. at 3. Jobs were few, and economic development ef-
forts were practically non-existent. An Indian “generally ekes out an existence
through unearned income from leases of his land, the sale of land, per capita pay-
ments from tribal funds, or in exceptional cases through rations given him by the
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government.” Id. at 5. “Their education is usually slight, their knowledge of English
poor, and their experience in business almost entirely wanting.” Id. at 430.

Congress enacted the IRA in response to these conditions. As the Supreme Court
would later observe, “[t]he overriding purpose of . . . [the IRA] was to establish ma-
chinery whereby Indian tribes would be able to assume a greater degree of self-gov-
ernment, both politically and economically.” Morton v. Mancari, 417 U.S. 535, 542
(1974). To enhance self-government, the IRA authorized Indian tribes to adopt con-
stitutions exercising “all powers vested in any Indian tribe or tribal council by exist-
ing law,” as well as additional powers, including inter alia, the power to control the
sale and disposition of tribal lands and tribal assets and to negotiate with federal,
state, and local governments. 25 U.S.C. §476(e). The IRA also recognized tribes’ in-
herent sovereign authority to govern themselves under procedures of their own
choice, whether specified in the IRA or not. Id. §476(h). And it stopped any further
allotment of tribal land. Id. §461. To facilitate tribal economic development, the Act
authorized the Secretary of the Interior to issue charters of incorporation author-
izing Indian tribes to organize and operate business corporations, id. §477, and es-
tablished a revolving fund “for the purposes of promoting the economic development
of . . . tribes and their members,” id. §470. Two years later (and thus one year
after the NLRA was enacted), Congress extended the same machinery to Indian
tribes in Oklahoma through the Oklahoma Indian Welfare Act of 1936 (“OIWA”),
25 U.S.C. §§501-509.

The IRA and OIWA made emphatically clear that Indian tribes are sovereign enti-
ties possessing inherent sovereign authority, and they committed the federal govern-
ment to enhancing tribal self-government through tribal economic development. It
is absurd for the Board now to suggest that, at the very same time Congress adopt-
ed a “new standard of dealing” with the tribes that reaffirmed, restored and
strengthened their sovereign status, Congress made Indian tribes the only sovereign
entities in the United States that are subject to NLRA’s private industrial labor re-
gime—and that Congress did this bizarre about-face without whispering a word
about it to anyone. In fact, Congress did nothing of the kind.

B. The NLRA’s Text And Legislative History Plainly Show That Congress Did Not
Apply It To Indian Tribes, And That the NLRA’s Exemption for Sovereign
Entities Applies To Indian Tribes

1. Indian tribes are not subject to the NLRA because its text and legislative history
say nothing about Indian tribes.

The NLRA does not mention Indian tribes anywhere in its text or legislative his-
tory—not in the various drafts of the bill that become the NLRA, not in the congres-
sional debates over its terms, and not in the hearings held and reports produced
by Congress concerning the Act. In short, Congress never even considered applying
the NLRA to tribes. That is hardly surprising, as the problems on which the NLRA
was focused were far removed from those Congress had just addressed in the IRA.
At the time of the NLRA, “congressional attention [was] focused on employment in
private industry and on industrial recovery.” NLRB v. Catholic Bishop of Chi., 440
U.S. 490, 504 (1979) (citations omitted). The principle purpose of the NLRA was to
“eliminate the causes of certain substantial obstructions to the free flow of com-
merce and to mitigate and eliminate these obstructions . . . ” 29 U.S.C. §151. The
legislative history showed that Congress sought to address “an ever-increasing stop-
page of the free flow of commerce between the several States and between this and
other countries as a result of disturbances in some of our larger industrial enter-
prises.” S. Rep. No. 73-1184, at 10-11 (1934), reprinted in 1 NLRB, Legislative His-
tory of the National Labor Relations Act, 1934 at 1111 (1949) [hereinafter NLRB
Hist.] (emphasis added). The underlying concern was that the balance of power be-
tween private employers and employees tipped too far in favor of the employers,
which had detrimental effects on commerce that had to be addressed, see 78 Cong.
Rec. 3443 (1934) (statement of Sen. Wagner upon introducing S. 2926), reprinted in
1 NLRB Hist. at 15-16. To remedy these problems, Congress enacted the NLRA to
address “the right of self-organization of employees in industry . . . ” 79 Cong. Rec.
10,720 (1935) (statement of President Roosevelt upon signing S. 1958), reprinted in
2 NLRB Hist. at 3269 (emphasis added).

Not one word in the NLRA suggests that it was intended to affect the right of
self-government of Indian tribes, and to limit, sub silentio, their inherent sovereign
authority, which Congress had recognized just the year before in enacting the IRA.
The contrary holding of San Manuel is therefore wrong and unsupportable.
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2. Congress exempted sovereign entities from the Act, and because Indian tribes are
sovereign entities, they too are exempt.

There is yet another reason that the Act does not apply to Indian tribes: Congress
exempted sovereign entities in section 2(2) of the NLRA, 29 U.S.C. §152(2). Sov-
ereign entities were exempted from the NLRA right from the start, with little fan-
fare. Under the original bill, the term employer was defined to exclude “the United
States, or any State, municipal corporation, or other governmental
instrumentality . . . 7 S. 2926, 73rd Cong. §3(2) (original Senate print, Mar. 1,
1934), reprinted in 1 NLRB Hist. at 2, and in the years leading up to 1935, Indian
tribes were generally considered to be instrumentalities of the United States, United
States v. Rickert, 188 U.S. 432, 437 (1903) (state taxation of Indian land barred be-
cause “[tlo tax these lands is to tax an instrumentality employed by the United
States”). See also, Act of June 20, 1936, ch. 622, §2, 49 Stat. 1542 (codified as
amended at 25 U.S.C. §412a) (declaring Indian homesteads “to be instrumentalities
of the Federal Government”). A later version revised the sovereign exemption to
state that the term employer “shall not include the United States, or any State or
political subdivision thereof . . . ” S. 1958, 74th Cong. §2(2) (final print, July 5,
1935), reprinted in 2 NLRB Hist. at 3271. The sovereign exemption generated only
modest attention. The Senate Report accompanying the original bill does not men-
tion it, though it notes that the definition of “employer” is important. S. Rep. No.
73-1184, at 3 (1934), reprinted in 1 NLRB Hist. at 1102. See also S. Rep. No. 74—
573, at 6 (1935), reprinted in 2 NLRB Hist. at 2305 (also omitting any discussion
of the sovereign exemption).

The witness testimony on the issue confirms Congress’s intent to exempt all gov-
ernments from the Act, whether engaged in business activities or not. J.W. Cowper
of John W. Cowper Co., Inc., complained that the exception for governmental bodies
“may be reasonable enough if it applies purely to governmental agencies but where
these governmental divisions are engaged in pursuits, competing with private enter-
prise, then there should be no exception and such agencies should be under the
same restrictions as a corporation or private employer.” To Create A National Labor
Board: Hearings Before the Comm. on Ed. & Labor on S. 2926, 73d Cong. 295 (1934)
(statement of John W. Cowper, President, John W. Cowper Co.), reprinted in 1
NLRB Hist. at 325. Objecting more broadly, the executive director of the Inter-
national Juridical Association testified that his group could find “no reason why the
United States should be exempted from the employers covered by the act and, there-
fore, urge the amendment of section 3 (2) by deleting the United States from the
exemption.” Id. at 1017 (brief of Isadore Polier, Exec. Dir., Int’l Juridical Ass’n), re-
printed in 1 NLRB Hist. at 1055. But Congress neither deleted the exclusion nor
limited it in the manner Mr. Cowper and Executive Director Polier urged. See also
Labor Disputes Act: Hearings Before the H. Comm. On Labor on H.R. 6288, 74th
Cong. 179 (1935) (statement of Francis Biddle, Chairman, NLRB), reprinted in 2
NLRB Hist. at 2653 (supposing that the reason governmental entities were excluded
was so as not to “overload the bill”).

Congress instead excluded all sovereigns from the Act. It did so by stating illus-
tratively that “employer’ includes any person acting as an agent of an employer, di-
rectly or indirectly, but shall not include the United States or any wholly owned
Government corporation, or any Federal Reserve Bank, or any State or political sub-
division thereof . . . ” 29 U.S.C. §152(2) (emphasis added). The examples used in
the text are not an exclusive list—the exemption applies to all domestic sovereigns,
whether or not named in § 152(2), as the Board has long recognized (with the excep-
tion of its turnabout in the San Manuel decision). In its very first regulations, the
Board so construed § 1A152(2) by recognizing the District of Columbia and all
United States territories and possessions as exempt, though none are named in §
1A152(2). 29 C.F.R. §102.7 (“The term State as used herein shall include the Dis-
trict of Columbia and all States, Territories, and possessions of the United States.”)
(emphasis added). And some 40 years after the NLRA was enacted, when the ques-
tion of whether the Act applied to Indian tribes arose, the Board ruled that tribal
governments, too, are exempt from the Act: “it is clear beyond peradventure that a
tribal council such as the one involved herein—the governing body on the reserva-
tion—is a government both in the usual meaning of the word, and as interpreted
and applied by Congress, the Executive, and the Courts” and that “the Tribal Coun-
cil, and its self-directed enterprise on the reservation that is here asserted to be an
employer, are implicitly exempt as employers within the meaning of the Act.” Fort
Apache, 226 N.L.R.B. at 506 (emphasis added) (footnotes omitted). The Board fur-
ther explained that, just as the Court in NLRB v. Natural Gas Utility District, 402
U.S. 600, 604 (1971), had held that a utility district formed by private individuals
was a political subdivision exempt under § 152(2) because it was administered by
individuals responsible to public officials, “[s]lo here we conclude that the Fort
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Apache Timber Company is an entity administered by individuals directly respon-
sible to the Tribal Council of the White Mountain Apache Tribe, hence exempt as
a governmental entity recognized by the United States, to whose employees the Act
was never intended to apply.” Id. at 506, n.22 (emphasis added).

The courts, too, have recognized the broad “sovereign” exemption accorded under
§152(2), holding that governmental employers excluded by its terms include the
Port Authority of New York and New Jersey, Brown v. Port Auth. Police Superior
Officers Ass’n, 661 A.2d 312, 315-16 (N.J. Super. Ct. App. Div. 1995), the Common-
wealth of Puerto Rico’s Maritime Shipping Authority, Chaparro-Febus v. Int’l Long-
shoremen Ass’n, Local 1575, 983 F.2d 325, 329-30 (1st Cir. 1993), and the Virgin
Islands Port Authority, V.I. Port Auth. v. SIU de P.R., 354 F. Supp. 312, 312 (D.V.L.
1973). None of these entities are listed in § 152(2), all arguably engage in commer-
cial activities, yet all have correctly been held to be exempt governmental employ-
ers.

That Congress never intended to apply the NLRA to sovereign entities, including
Indian tribes, is confirmed by the 1947 amendments to the Act, enacted as the
Labor Management Relations Act (‘LMRA”), Pub. L. No. 80-101, 61 Stat. 136. The
LMRA authorized labor organizations to sue employers in federal court to enforce
collective bargaining agreements. 29 U.S.C. § 185(a). But in so doing, it did not abro-
gate the sovereign immunity of any government, tribal or otherwise, even though
the sovereign immunity of Indian tribes was by then well established. United States
v. US. Fid. & Guar. Co., 309 U.S. 506, 512 (1940). If Congress had viewed the
NLRA as applicable to Indian tribes, or indeed any other sovereign, it would have
waived their immunity to permit enforcement of collective bargaining agreements.
That it did not do so only makes sense if the Act never applied to them in the first
place.

Nevertheless, the Board ruled in San Manuel that Indian tribes are subject to the
NLRA, insisting that because tribes are not named in § 152(2), they are subject to
the Act. 341 N.L.R.B. at 1058. For the reasons just shown, that contention is wrong.
Indeed, the Board’s new position is actually done in by its own hand—its concession
that neither the text nor the legislative history of the NLRA mention Indian tribes,
Sac & Fox Indus., Lid., 307 N.LLR.B. 241 (1992), and its prior recognition that “the
Act was never intended to apply” to Indian tribes, Fort Apache, 226 N.L.R.B. at 506
n.22.

III. Applying The NLRA To Indian Tribes Violates Federal Law and
Abrogates The Inherent Sovereign Authority On Which Indian Tribes
Rely to Pursue Self-Government And Self-Sufficiency Under The Self-
Determination Policy

Indian tribes—with the strong support of Congress—are pursuing tribal self-gov-
ernment and self-sufficiency through economic development, including Indian gam-
ing conducted under the Indian Gaming Regulatory Act of 1988, 25 U.S.C. § §2701—
2721. Since the self-determination policy was announced by President Nixon in
1970, Indian tribes have relied on their inherent sovereign authority to engage in
economic activity to raise revenue to operate their governments and provide essen-
tial governmental services. And they have made significant progress—improving
health and education services, building clinics, courthouses, and roads, and restor-
ing the vibrancy of Indian communities.

The Board’s effort to apply the NLRA to Indian tribes violates federal law because
it interferes with tribal sovereign authority in the absence of clear congressional au-
thorization. And the Board’s San Manuel test compounds the illegality of its actions.
Under that test, the Board claims authority to decide when Indian tribes are acting
as a sovereign, and when they are acting as a commercial enterprise, and asserts
exclusive jurisdiction over Indian tribes in all matters it deems to be commercial.
But the Supreme Court has held that very distinction—between commercial and
governmental activity—to be one that only Congress can make. See Bay Mills, 134
S. Ct. at 2037. Furthermore, in applying this test, the Board rejects the determina-
tion already made by Congress and the federal courts that Indian tribes engage in
economic activity—including Indian gaming—as a sovereign function. Instead, the
Board deems tribal gaming facilities, “typical commercial enterprise[s].” San
Manuel, 341 N.L.R.B. at 1063. That test is contrary to federal policy and law, and
imposing it on Indian tribes would abrogate their inherent sovereign authority, as
we show below.
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A. Congress And The Federal Courts Are Committed to The Pursuit of Tribal Self-
Government And Self-Sufficiency Through Tribal Economic Development

1. Congress made tribal economic development a cornerstone of the self-
determination policy.

Under the self-determination policy, Indian tribes are pursuing tribal self-govern-
ment and self-sufficiency through the exercise of their inherent sovereign authority
to engage in economic activity. In so doing, Indian tribes are raising revenue to op-
erate their governments and provide essential governmental services. This is exactly
how Congress intended that the self-determination policy would work. In announc-
ing the self-determination policy, President Nixon declared that “it is critically im-
portant that the Federal government support and encourage efforts which help Indi-
ans develop their own economic infrastructure.” Message from the President of the
United States Transmitting Recommendations for Indian Policy, H.R. Doc. No. 91—
363, at 7 (1970). Congress agreed, and in the Indian Self-Determination and Edu-
cation Assistance Act of 1975, 25 U.S.C. § §450-450n, declared that “the United
States is committed to supporting and assisting Indian tribes in the development
of strong and stable tribal governments, capable of administering quality programs
and developing the economies of the respective communities.” 25 U.S.C. §450a(b).
And since then Congress’s support for the tribes’ pursuit of self-sufficiency through
tribal economic development has been steadfast. E.g., Indian Tribal Energy Develop-
ment and Self-Determination Act of 2005, 25 U.S.C. § §3501-3506 (establishing In-
dian energy programs within the Department of Interior and the Department of En-
ergy in order to “further the goal of Indian self-determination” and “assist con-
senting Indian tribes” in developing tribal energy resources); Native American Busi-
ness Development, Trade Promotion and Tourism Act of 2000, 25 U.S.C. §§4301-
4307 (“the United States has an obligation to guard and preserve the sovereignty
of bIndian tribes in order to foster . . . economic self-sufficiency among Indian
tribes”).

The Supreme Court has given robust support to Congress’ efforts in this arena.
See Cabazon, 480 U.S. at 216-18 (describing “Indian sovereignty and the congres-
sional goal of Indian self-government, including its ‘overriding goal’ of encouraging
tribal self-sufficiency and economic development” as “important federal interests,”
and listing statutes, regulations, and Presidential statements supporting self-deter-
mination through economic development, including through gaming); Mescalero
Apache Tribe, 462 U.S. at 334-35 (“Congress’ objective of furthering tribal self-gov-
ernment encompasses far more than encouraging tribal management of disputes be-
tween members, but includes Congress’ overriding goal of encouraging ‘tribal self-
sufficiency and economic development.”) (citation omitted).

2. Congress and the courts have both determined that Indian gaming is a
governmental activity, and that activity has significantly enhanced tribal self-
sufficiency.

The most significant of the measures enacted by Congress to further tribal self-
sufficiency is the Indian Gaming Regulatory Act of 1988 (IGRA). 25 U.S.C. §§2701-
2721. IGRA authorizes Indian tribes to operate gaming on Indian lands “as a means
of promoting tribal economic development, self-sufficiency, and strong tribal govern-
ments,” id. §2702(1); see also §2701(4) (defining these as principal goals of the Fed-
eral Indian policy), and “generating tribal governmental revenue,” id. §2702(3).
IGRA recognizes that Indian tribes have the “exclusive right to regulate Indian
gaming” in their sovereign capacity, id. § 2701(5), and provides a statutory basis for
tribes to exercise that regulatory authority, id. § 2702(2). That Indian tribes conduct
gaming under IGRA in their sovereign capacity could not be clearer—indeed, IGRA
expressly requires that Indian tribes enact ordinances which provide “the Indian
tribe will have the sole proprietary interest and responsibility for the conduct of any
gaming activity” under the Act. Id. § 2710(b)(2)(A), (d)(1)(A)G1).

And even before IGRA was enacted, the Supreme Court had held that Indian
gaming furthers “the congressional goal of Indian self-government, including its
‘overriding goal’ of encouraging tribal self-sufficiency and economic development.”
Cabazon, 480 U.S. at 216 (citation omitted) (emphasis added), underscoring that
“[s]elf-determination and economic development are not within reach if the Tribes
cannot raise revenues and provide employment for their members,” id. at 219. As
one federal appellate court observed, in conducting gaming, “/t/he Tribes . . . are
engaged in the traditional governmental function of raising revenue. They are there-
by exercising their inherent sovereign governmental authority.” Indian Country,
U.S.A.,, 829 F.2d at 982 (citations omitted) (emphasis added).

Tribes use the revenues from Indian gaming to fund governmental services. In-
deed, IGRA requires that Indian tribes use net revenues from gaming “to fund tribal
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government operations or programs; to provide for the general welfare of the Indian
tribe and its members; to promote tribal economic development; to donate to chari-
table organizations; or to help fund operations of local government agencies . . . ”
25 U.S.C. §2710(b)(2)(B), (d)(l)(A)(u) Indian tribes use gaming revenues to fund es-
sential governmental functions, such as law enforcement, water treatment and sew-
age systems, road construction, education, housing, and resource management. Nat’l
Gambling Impact Study Comm’n, National Gambling Impact Study Commission
Final Report 6-14 to -15 (1999) (quoting tribal leaders’ testimony to the Commis-
sion), available at http://govinfo.library.unt.edu /ngisc/reports/6.pdf; Ariz. Indian
Gaming Ass’n, Annual Report FY 2007 (2008), available at http://
www.azindiangaming.org /images [annualreports |AIGA AR07 LR.pdf. See Bay
Mills, 134 S. Ct. at 2043 (Sotomayor, J., concurring) (IGRA makes tribes financial
self-sufficient and “better positioned to fund their own sovereign functions, rather
than relying on federal funding”). These funds enable tribes to fund, among other
things, social services to tribal elders, native language preservation programs, sui-
cide prevention programs for tribal youth, and college scholarships for tribal stu-
dents. Sarah S. Pearson, Am. Youth Policy Forum, Strengthening Indian Country
Through Tribal Youth Programs 9 (2009), available at hAttp:/ /www.aypf.org/publi-
cations /documents | TYPReportfinal 000.pdf; Kenneth W. Grant II et al., Native
Nations Instit. for Leadership, Mgmt. & Policy & Harvard Project on Am. Indian
Econ. Dev., Social and Economic Consequences of Indian Gaming in Oklahoma 15—
24 (2003), available at hitp:/ / nni.arizona.edu [ resources/inpp /
2003 grant.et.al JOPNA social.economic.consequences.pdf; Norimitsu Onishi,
With Casino Revenues, Tribes Push to Preserve Languages, and Cultures, N.Y.
Times, June 16, 2012, ht¢tp:/ /www.nytimes.com/2012/06/17 | us/chukchansi-tribe-
in-california-pushes-to-preserve-language.html; Beacon Econs. LLC, Economic Im-
pact Study: Measuring the Economic Impact of Indian Gaming on California (2012),
available at http:/ /www.cniga.com /20120625 CNIGA Draft.pdf. See Teresa Joy
Clay, Measuring the Impact of Reservation Gaming Revenues on Native American
Education Achievement, 21 J. of Pub. Budgeting, Accounting & Fin. Mgmt. 58, 62—
63  (2009), available at http://pracademics.com /attachments/article/ 761/
Symp Ar 2 Clay.pdf; Jonathan B. Taylor, The Economic Impact of Tribal Gov-
ernment Gaming in Arizona: Report 11 (2012) available at https://
www.azindiangaming.org | images [ assets [ economic-impact.pdf; Press Release,
NIGC, 2012 Indian Gaming Revenues Increase 2.7 Percent, available at http://
www.nige.gov | LinkClick.aspx?fileticket=FhdbshyZ1fM=.

No government can function without dependable revenues, and for tribes this
means relying on revenues from tribal economic development—particularly Indian
gaming—to fund their operations and the services they provide to their members.
The earnings from tribal economic development activities are as essential to Indian
tribes as sales, property, or income taxes are to States and local governments.
“[TIribal business operations are critical to the goals of tribal self-sufficiency because
such enterprises in some cases ‘may be the only means by which a tribe can raise
revenues.” Bay Mills, 134 S.Ct. at 2043 (Sotomayor, J., concurring) (quoting Cath-
erine T. Struve, Tribal Immunity and Tribal Courts, 36 Ariz. St. L.J. 137, 169
(2004)). “This is due in large part to the insuperable (and often state-imposed) bar-
riers Tribes face in raising revenue through more traditional means.” Id. More spe-
cifically, “States have the power to tax certain individuals and companies based on
Indian reservations, making it difficult for Tribes to raise revenue from those
sources.” Id. (citation omitted). Indian gaming is critical to filling this gap.

B. Under Settled Federal Law, Tribal Inherent Sovereign Authority Is Abrogated
Only When Congress Clearly Intends That Result

If any change is to be made in the self-determination policy, or in the rights on
which tribes rely to implement that policy, it is up to Congress—not the Board—
to make that decision. As the Supreme Court very recently reaffirmed, “unless and
‘until Congress acts, the tribes retain’ their historic sovereign authority.” Bay Mills,
134 S. Ct. at 2030 (quoting United States v. Wheeler, 435 U.S. 313, 323 (1978)). To
modify tribal powers, it must be shown that Congress intended that result, for
“courts will not lightly assume that Congress in fact intends to undermine Indian
self-government.” Id. at 2031-32 (citing Santa Clara Pueblo v. Martinez, 436 U.S.
49, 58-60; Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987); United States v.
Dion, 476 U.S. 734, 738-39 (1986)).

The standards that apply to determine whether Congress has modified tribal pow-
ers are strict, as shown by the cases relied on by the Court in Bay Mills. The Indian
Civil Rights Act, 25 U.S.C. ch. 15 (as amended), does not authorize actions for de-
claratory or injunctive relief against Indian tribes and will not be held to do so “un-
less and until Congress makes clear its intention to permit the additional intrusion
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on tribal sovereignty that adjudication of such actions in a federal forum would
represent . . . .” Santa Clara Pueblo, 436 U.S. at 72. Statutory silence does not ab-
rogate rights of tribal self-government because silence does not reflect congressional
intent to do so. LaPlante, 480 U.S. at 17 (the general diversity statute, 28 U.S.C.
§ 1332, does not limit tribal rights of self-government because it “makes no reference
to Indians and nothing in the legislative history suggests any intent to render inop-
erative the established federal policy promoting tribal self-government”). “‘Because
the Tribe retains all inherent attributes of sovereignty that have not been divested
by the Federal Government, the proper inference from silence . . . is that the sov-
ereign power . . . remains intact.” Id. at 18 (quoting Merrion v. Jicarilla Apache
Tribe, 455 U.S. 130, 149 n.14 (1982)) (ellipses in original). And finally, “Congress’
intention to abrogate Indian treaty rights [must] be clear and plain,” Dion, 476 U.S.
at 738, which requires “clear evidence that Congress actually considered the conflict
between its intended action on the one hand and Indian treaty rights on the other,
and chose to resolve the conflict by abrogating the treaty,” id. at 739—-40.

Nothing in the NLRA satisfies these strict standards, for the Act says nothing at
all about Indian tribes, and under settled law its silence leaves sovereign power in-
tact. Accordingly, the Board’s attempt to apply the Act to Indian tribes violates fed-
eral law. Whether to limit tribal sovereign authority is a decision for Congress to
make, not the Board. Bay Mills, 134 S. Ct. at 2031-32.

C. Applying The NLRA To Indian Tribes Is Contrary To Federal Law And Doing
So Under The San Manuel Test Would Abrogate Their Rights Of Self-
Government

The test applied by the Board to determine whether to exercise jurisdiction over
Indian tribes compounds the illegality of its actions. Under the San Manuel test,
the Board decides, on a case by case basis, whether a tribal activity is a govern-
mental function or a commercial activity, and it then asserts authority over any ac-
tivity it deems to be commercial. San Manuel, 341 N.L.R.B. at 1063. The Board’s
reliance on that distinction usurps Congress’s authority to decide such matters, and
if allowed to go unchecked, the Board’s assertion of authority will abrogate tribal
sovereignty by interfering with tribal self-government and making the pursuit of
tribal economic self-sufficiency dependent on the Board’s permission. S. 248 is ur-
gently needed to stop the Board from pursuing that result.

1. The commercial-governmental distinction the Board relies on in the San Manuel
test violates federal law.

The San Manuel test relies on a distinction between commercial and govern-
mental activity which is contrary to federal law. The Board claims that all “commer-
cial enterprises” (whatever the Board determines they may be) are subject to the
NLRA; and while “traditional tribal or government functions” may not be subject
to the Act, that depends on how much “leeway” the Board decides to allow the tribe.
San Manuel, 341 N.L.R.B. at 1063. The Board also asserts discretionary power to
“balance the Board’s interest in effectuating the policies of the Act with the desire
to accommodate the unique status of Indians in our society and legal culture.” Id.
at 1062. That test violates federal law because Congress and the Supreme Court
have both determined that Indian tribes conduct gaming in their sovereign capacity.
See supra at 16—19. Furthermore, if any such distinction were to be made, it could
only be made by Congress. As the Supreme Court recently reaffirmed, “[t]he special
brand of sovereignty the tribes retain—both its nature and its extent—rests in the
hands of Congress.” Id. at 2037 (citations omitted). In Bay Mills, the Court held that
it would not abrogate tribal sovereign immunity when a tribe engages in commercial
activity because to do so would usurp Congress’ authority. 134 S. Ct. at 2039. If the
Supreme Court will not make this distinction, neither can the Board.

2. Applying the NLRA to Indian tribes would deny them the right to determine their
own form of government.

Furthermore, applying the commercial-governmental distinction to tribal activity
plainly abrogates tribal inherent sovereign authority. Indian tribes have the power
to structure their governments as they see fit, Santa Clara Pueblo, 436 U.S. at 62—
64, and “to undertake and regulate economic activity within the reservation,” Mesca-
lero Apache Tribe, 462 U.S. at 335, including gaming activity, 25 U.S.C. §2710;
Cabazon, 480 U.S. at 221-22. Under this authority, a tribe may engage in economic
activity through a tribal agency or department, see, e.g., Cabazon, 480 U.S. at 204—
05 & n.2, a tribal enterprise, see, e.g., White Mountain Apache Tribe v. Bracker, 448
U.S. 136, 139 (1980), or a corporation chartered and owned by the tribe, see, e.g.,
Inyo Cnty., Cal. v. Paiute-Shoshone Indians of the Bishop Cmty. of the Bishop Col-
ony, 538 U.S. 701, 704 (2003). In making that choice, the tribe does not relinquish
any of its sovereign authority—only Congress can modify tribal sovereign authority,
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which requires a showing of clear congressional intent to impose that result. See
supra at 20-21. The NLRA does not do so. See supra at 4-13.

The Board’s test is also completely unworkable. Under that test, a tribe cannot
know whether a particular activity is “commercial” or “traditional” unless and until
the Board decides that question, which the Board would not do so unless and until
an unfair labor practice charge was filed with the Board under 29 U.S.C. § 160(b).*
And even after the Board made its decision, a change in the activity could raise the
question anew. To illustrate, many tribes provide a variety of medical services to
their citizenry. As health care needs change, new services may be required—assisted
living facilities or eyeglasses may be needed for elders, for example—would such a
change mean that a previously “traditional” activity had become “commercial?” Or
might the Board decide that the new program was “commercial” but existing pro-
grams remain “traditional?” And what if a tribe decided that in some instances it
needed to charge a fee to help defray the cost of care, or if the composition of its
workforce changed? A tribe could not know the answer to these questions unless
and until a complaint was filed and adjudicated by the Board.

And splitting the tribal government in half—as the Board’s test would do—would
just be the beginning. The Board would then have authority to reorganize employees
engaged in any activity it deems “commercial” into bargaining units under 29 U.S.C.
§159(b). In making this determination, the Board would have no obligation to re-
spect the tribe’s governmental structure, or organizational decisions, whether re-
flected in its constitution, laws, regulations, or policies. For example, different units
might be recognized within each department or agency, or all persons doing the
same kind of work for the tribe might comprise one unit, or perhaps some combina-
tion of the two. And each unit could demand that the tribe negotiate a collective
bargaining agreement with it, and it alone. Id. § § 157, 159(a).

Imposing such a process on the tribe would abrogate its right to structure its gov-
ernment as it chooses, Santa Clara Pueblo, 436 U.S. at 62—-64, by subjecting each
and every such decision to review by the Board to determine whether an activity
was or was not governmental, it would abrogate the tribe’s right “to undertake and
regulate economic activity,” Mescalero Apache Tribe, 462 U.S. at 335, by condi-
tioning the exercise of that right on the application of the NLRA to so-called com-
mercial activity, and it would violate the tribe’s right to make its own laws and be
ruled by them, Williams v. Lee, 358 U.S. 217, 220 (1959), by allowing the Board to
ignore tribal law in recognizing bargaining units.

3. The right to strike would make a tribe’s ability to meet its governmental
responsibilities dependent on its agreeing to meet the demands of tribal employ-
ees.

Indian tribes also have the power to determine the terms on which they will em-
ploy members and nonmembers to fulfill the responsibilities of tribal government.
This power is a lesser included element of the power to exclude non-Indians from
the reservation. As the Supreme Court has made clear: “[nJonmembers who lawfully
enter tribal lands remain subject to the tribe’s power to exclude them. This power
necessarily includes the lesser power to place conditions on entry, on continued
presence, or on reservation conduct . . . .” Merrion, 455 U.S. at 144. Accord Morris
v. Hitchcock, 194 U.S. 384 (1904). That power is not extinguished when a tribe en-
gages in commercial activity. Merrion, 455 U.S. at 146-47. Instead it “governs all
contracts subject to the sovereign’s jurisdiction, and will remain intact unless sur-
rendered in unmistakable terms.” Id. at 148. Tribal authority over employment rela-
tions is also an aspect of tribal inherent sovereign authority, under which “[a] tribe
may regulate, through taxation, licensing, or other means, the activities of nonmem-
bers who enter consensual relationships with the tribe or its members, through com-
mercial dealings, contracts, leases, or other arrangements.” Montana, 450 U.S. at
565—66 (citations omitted). In the exercise of these powers, a tribe plainly has au-

1A person initiates an unfair labor practice proceeding by filing a complaint with a NLRB
Regional Director. 29 U.S.C. § 160(b); 29 C.F.R. § 101.2. The Regional Director allows the parties
to seek settlement by submitting to him or her legal arguments, statements of fact, offers of
settlement, or proposals of adjustment. 29 C.F.R. § 101.7. If there is no settlement, the Regional
Director refers the case to an Administrative Law Judge (ALJ), who holds an adversarial hear-
ing between the charged party and the NLRB’s General Counsel. Id. §101.10. See 29 U.S.C.
§ 160(b) (authorizing the Board’s “designated agent” to take evidence at a complaint hearing).
The ALJ issues a decision on the case, which is filed with the Board. 29 C.F.R. §101.11. The
parties can file exceptions to the ALJ’s decision with the Board, id. § 101.11(b), which then sits
like an appellate court in review of the ALJ decision, eventually filing its own opinion and order
on the case, id. §101.12(a); 29 U.S.C. §160(c). The Board’s order can be appealed to an appro-
priate federal circuit court by “any person aggrieved” by the order. 29 U.S.C. § 160(f); 29 C.F.R.
§101.14.



73

thority to prohibit a strike by its employees in order to ensure its ability to continue
to operate its government and to meet its responsibilities to Indians and non-Indi-
ans who live, work and visit the reservation.

If the NLRA applied to Indian tribes, it would divest the tribes of that power by
securing to its employees the right to strike under section 7 of the NLRA, 29 U.S.C.
§ 157. A strike at a tribal facility engaged in revenue raising activity would stop the
generation of revenue until the end of the strike or until the tribe was able to re-
place all of its striking employees.2 A strike—or even the threat of a strike—would
put in jeopardy a tribe’s ability to meet its governmental responsibilities to Indians
and non-Indians who live, work, and visit the reservation. And it would give the
bargaining representatives of the tribe’s employees enormous power—a tribe would
have to acquiesce to their demands or abdicate its responsibilities as a government.
Unlike a private business, a government cannot wait out a strike. Its responsibil-
ities to protect public safety and property and provide other essential government
services are constant. The only way to prevent strikes would be for the tribe to nego-
tiate a no-strike clause in a collective bargaining agreement—but at what price?
How much is a government’s ability to operate worth? In plain terms, the right to
strike would violate the right of self-government and the power to exclude by vest-
ing the right to decide whether the government could operate in the hands of the
bargaining representatives of its employees.

President Franklin Roosevelt recognized and addressed exactly this problem in a
letter to the President of the National Federation of Public Employees, written
shortly after the NLRA was enacted. The President stated that “lulpon employees
in the Federal service rests the obligation to serve the whole people, whose interests
and welfare require orderliness and continuity in the conduct of Government activi-
ties.” Letter from President Franklin D. Roosevelt to Luther C. Steward, President,
Nat’l Fedn of Fed. Emps. (Aug. 16, 1937), available at Atip://
www.presidency.ucsb.edu /ws /index.php?pid=15445 (“1937 Roosevelt Letter”). But “a
strike of public employees manifests nothing less than an intent on their part to
prevent or obstruct the operations of Government until their demands are satisfied.”
Id. President Roosevelt called such action “unthinkable and intolerable.” Id. The
Pr%sident was correct, and his words apply equally to the public employees of Indian
tribes.

4. The collective bargaining process could require the tribe to negotiate the terms
on which its sovereign enactments would apply to its employees.

If the NLRA applied to Indian tribes, they would also be required to bargain with
all Board-recognized units of employees over “wages, hours, and other terms and
conditions of employment.” 29 U.S.C. §158(d). That is simply not feasible. Like
other government employers, the “terms and conditions” of employment by Indian
tribes are typically set by duly enacted laws and regulations, which bind employees
and government agency officials alike. Agency officials have no authority to bargain
over the application of tribal laws and regulations, or to agree to make changes in
those laws, much less to do so on different terms with different bargaining units.
President Roosevelt understood this as well. “All Government employees should re-
alize that the process of collective bargaining, as usually understood, cannot be
transplanted into the public service.” 1937 Roosevelt Letter. The employer is the
“whole people, who speak by means of laws enacted by their representatives in Con-
gress.” Id. As a result, administrative officials and employees are “governed and
guided, and in many instances restricted, by laws which establish policies, proce-
dures, or rules in personnel matters.” Id.

If the collective bargaining process that is set forth in the NLRA were applicable
to Indian tribes, any of the tribe’s laws affecting employment could be the subject
of a collective bargaining demand, even laws and regulations that are required by
federal law. For instance, IGRA requires that Indian tribes implement ordinances
to require background checks, 25 U.S.C. §2710(b)(2)(F)(i), and licensing, id.
§2710(b)(2)(F)(i1)(I), of employees. If the tribe refused a request for collective bar-
gaining over that ordinance—or any other tribal law—it would be up to the Board
to determine whether the request fell within the definition of “terms and conditions”
under § 158(d) of the Act; if so, collective bargaining would be required. In collec-
tively bargaining over such terms, tribes would be placed in the intolerable position

2Replacing employees can be a long and arduous process. Tribes must comply with their own
laws regarding hiring practices, including any applicable ordinances that require preference be
given to tribal members in hiring. Tribes engaged in gaming activities must also comply with
IGRA, which requires tribes to conduct background checks and license many employees of their
gaming facilities. 25 U.S.C. § 2710(b)(2)(F).
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of bargaining to keep their own laws in force and intact. This converts tribal laws
to a negotiating position—nothing more.

If the Board determined that such laws interfered with collective bargaining
rights under 29 U.S.C. § 158(a)(1), or were discriminatory under § 158(a)(3), it could
strike down even strike Indian-preference-in-employment laws, and drug and alco-
hol testing laws. Indian preference in employment has long been recognized by the
Supreme Court as an effective tool to further self-governance. See Mancari, 417 U.S.
at 535. And drug and alcohol testing are issues that must be considered by a tribe
in making decisions on how to protect its employees’ health and safety as well as
the integrity of Indian gaming. See 25 U.S.C. §2702(2) (a primary purpose of IGRA
is to assure that Indian gaming is conducted fairly and honestly). If the Board has
_{urisdiction over tribal governments, the Board could effectively invalidate such
aws.

And finally, any administrative or judicial decision of the tribe that resolved an
employee dispute would be subject to review by the Board if the employee filed an
unfair labor practice charge under 29 U.S.C. § 160(b). The Board would then deter-
mine whether enforcement of the decision constituted an “unfair labor practice.” Id.
Subjecting tribal enactments to review by the Board is a violation of the tribe’s right
to make its own laws and be governed by them. Tribes enact and enforce laws gov-
erning the reservation and the operation of their governments pursuant to their sov-
ereign authority. Santa Clara Pueblo, 436 U.S. at 67. See Wheeler, 435 U.S. at 322.
Subjecting tribal law to review in another sovereign’s tribunals displaces that au-
thority. Santa Clara Pueblo, 436 U.S. at 67. Displacing tribal court authority over
areas in which the tribe has jurisdiction, including commercial relations between
members and non-members, “undermine[s] the authority of the tribal courts over
Reservation affairs and hence would infringe on the right of the Indians to govern
themselves.” Williams, 358 U.S. at 222. Such a divestment of tribal sovereign au-
thority can only occur when Congress expressly permits it, see supra at 20-21,
which Congress has not done here. See supra at 4-13. Even if the Board’s decision
in such a case was ultimately overturned in federal court on appeal, the tribe would
be subjected to years of costly litigation in order to secure that determination. Many
tribes simply cannot afford that expense.

And at the end of the collective bargaining process, the tribe would be subject to
a de facto statute—the collective bargaining agreement—which would govern all
conditions of employment, superceding any inconsistent tribal laws, and that agree-
ment would be enforceable only by the Board under section 10(a) of the Act, 29
U.S.C. §160(a). This flips tribal sovereignty upside-down. It transforms tribal ordi-
nances into the first offer in a negotiation with private actors. It gives bargaining
representatives the power to pick and choose the tribal laws to which they will
agree, and the amendments to those laws which they will require. And it gives the
Board power to void tribal laws. These impacts would deprive Indian tribes the
right to make their own laws and to be governed by them, Williams, 358 U.S. at
220.

IV. S. 248 Addresses The NLRB’s Overreach And Recognizes Tribal
Authority

S. 248 would amend section 2(2) of the NLRA, 29 U.S.C. § 152(2), to reaffirm that
the Act does not apply to “any enterprise or institution owned and operated by an
Indian tribe and located on its Indian lands . . . .” S. 248 §2(1). Doing so would
not create a new exception under the NLRA. Rather, it would reaffirm the under-
standing that Congress had when it enacted the NLRA—that it does not apply to
Indian tribes—and restore a longstanding statutory exemption for Indian tribes that
the Board has only recently—and erroneously—abandoned. In so doing, S. 248
would prevent the Board from misusing its authority under the Act to interfere with
tribal self-government and sovereign authority.

Congress before has enacted laws to recognize inherent tribal sovereign authority
when a judicial ruling applied federal law in a manner that restricted tribal sov-
ereignty. In Duro v. Reina, 495 U.S. 676 (1990), the Supreme Court ruled that an
Indian tribe’s courts lacked criminal jurisdiction over nonmember Indians. Congress
subsequently amended the Indian Civil Rights Act of 1968, 25 U.S.C. §1301(2), to
make clear that Indian tribes have inherent sovereign authority to exercise criminal
jurisdiction over all Indians. And the Supreme Court upheld Congress’s action in
United States v. Lara, 541 U.S. 193 (2004). Clearly, Congress has the power to re-
move restrictions on inherent sovereign authority imposed by a court, or an agency,
or by a statute.

Similarly, in the Violence Against Women Reauthorization Act of 2013, § 904(b),
Pub. L. No. 113-4, 127 Stat. 54, 121-22 (codified at 25 U.S.C. § 1304(b)), Congress
recognized that, subject to certain procedural requirements, an Indian tribe has in-
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herent sovereign authority to exercise criminal jurisdiction over non-Indians who
commit crimes of domestic violence against Indians. In enacting this law, Congress
lifted a restriction on tribal inherent sovereignty over non-Indians imposed by the
Supreme Court in Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978). So,
even if the NLRA gave the Board the legal authority to place limitations on inher-
ent tribal sovereign authority—and it does not—Congress can remove those restric-
tions and restore the full breadth of tribal sovereignty, as it has done in other con-
texts.

Congress has the authority—and, we respectfully submit, under the federal trust
responsibility, the duty—to enact S. 248 to protect Indian tribes’ inherent authority
to regulate and engage in economic activity, to regulate those entering upon tribal
lands, and to administer tribal governments that are answerable to the tribal citi-
zenry, rather than employees’ bargaining representatives. Doing so will enable trib-
al governments to continue relying on revenues from tribal enterprises to fund es-
sential governmental services. Finally, it will prevent the Board from nullifying trib-
al law and denying recognition to tribal judicial and administrative fora over em-
ployment matters.

In short, S. 248 should be enacted to protect tribal sovereignty from an entity—
the Board—that claims the right to decide for Congress when Indian tribes are and
are not sovereign.

PREPARED STATEMENT OF HON. Bo MAZZETTI, CHAIRMAN, RINCON BAND OF LUISENO
INDIANS

Introduction

Mr. Chairman and Members of the Committee, my name is Bo Mazzetti. I serve
as Chairman of the Rincon Band of Luisefio Indians (“Rincon Band”), one of five
elected members of the Rincon Band Tribal Council. On behalf of the Rincon Band,
I would like to thank you for allowing me to submit this written testimony regard-
ing S. 248, the “Tribal Labor Sovereignty Act of 2015” and its critical importance
for the preservation of the sovereignty of the Rincon Band of Luiseno Indians and
other Tribal governments nationwide.

About The Rincon Band And Harrah’s Southern California Resort

The Rincon Band of Luiseno Indians governs a 5,000-acre reservation in Valley
Center, and has 500 plus members. Established in 1875, the Rincon Band is a sov-
ereign government, recognized by the U.S. Constitution, and federal government. A
democratically elected tribal council has the executive, legislative, and legal author-
ity to protect and promote the welfare of the tribal members and lands with powers
equal to a city, county, or state. The Rincon Band owns Harrah’s Resort Southern
California, a gaming facility that supports approximately 1,200 jobs in North San
Diego County, with a total of $98 million in annual labor income and $17.5 million
in tax revenues to state and local governments. The profits from Harrah’s Resort
Southern California and other commercial enterprises are used to provide services
such as police and environmental protection, health care, senior, youth and cultural
programs, economic development and a tribal court. The tribal government also
funds a tribal fire department, ambulance and paramedic unit, as well as increased
Sheriffs’ shifts that service the reservation and neighboring communities. Rincon’s
tribal enterprises are significant contributors to the North San Diego County econ-
omy, through job creation, purchase of local products and services, and tax genera-
tion. Annual community donations to regional non-profits support quality of life pro-
grams. The tribal council consists of Chairman Bo Mazzetti, Vice Chairwoman
Stephanie Spencer, and Council Members Steve Stallings, Laurie E. Gonzalez and
Alfonso Kolb, Sr.

The National Labor Relations Act and Tribal Governments

Congress expressly excluded federal and state governments from collective bar-
gaining or related rights protected by the National Labor Relations Act of 1935
(NLRA). For many years after enactment of the NLRA, the National Labor Rela-
tions Board (NLRB) included Indian tribal governments within the NLRA’s govern-
ment exemption until San Manuel Indian Bingo & Casino v. NLRB in 2007. In that
case, the NLRB abandoned its decades-long position on the exemption of tribal gov-
ernments from the definition of employer without any clear expression from Con-
gress to do so in the text of the NLRA. Adopting S. 248 would confirm that Indian
tribal governments are sovereigns with retained rights to self-government over their
members and territory, not private employers subject to the NLRA.



76

Conflicts Between the NLRA and the Rincon Band TLRO

In the late 90’s, during gaming compact negotiations, the issue of labor relations
was critical to the State of California. Discussions on that issue ultimately resulted
in several Tribal governments, including the Rincon Band of Luisenio Indians, con-
senting to a Tribal Labor Relations Ordinance (TLRO) which was mandated by the
1999 Proposition 1A Compact. At the conclusion of litigation in Rincon Band of
Luisenio Indians v. Brown, the TLRO was later extended into the Rincon Band Sec-
retarial Procedures issued on February 8, 2013 by the Secretary of the Interior.

With numerous lawsuits pending in the Second, Sixth, Tenth, D.C. and Ninth Cir-
cuits, on the issue of the NLRA applicability to Indian tribal governments, the
Rincon Band submitted to the Assistant-Secretary of Indian Affairs proposed
amendments to the TLRO because it is not consistent with the NLRA. These incon-
sistencies establish a conflict between two co-equal federal frameworks that places
the Rincon Band gaming operation at greater risk of non-compliance than other
tribal governments. Since submission on May 7, 2014, the proposed amendments are
still pending approval by the Assistant-Secretary of Indian Affairs.

The purpose of the proposed amendments are twofold, to: (1) minimize the scope
of future litigation that might possibly occur with the NLRB by amending certain
provisions of the TLRO that are inconsistent with the rights granted to employees
and unions under the NLRA; and, (2) position the Rincon Band to successfully de-
fend an NLRB legal challenge by amending the dispute resolution provisions with-
out conceding the Rincon Band’s tribal sovereignty and right to self-government to
the jurisdiction of the NLRB, an institution without a shred of competence and ex-
pertise in the field of federal Indian law. The proposed amendments eliminate key
differences between the TLRO and the NLRA with respect to the rights of employ-
ees to organize and constrain the potential application of the NLRA to the Rincon
Band under the particular framework of the TLRO in the Secretarial Procedures.

TLRO Provisions Proposed for Amendment

The amendments revise provisions of the TLRO that appear to substantively devi-
ate from the NLRA. First, the scope of employee exemptions under the TLRO is too
broad to survive an NLRB challenge. Generally, the NLRA does not cover govern-
ment employees, agricultural workers, independent contractors and supervisors. The
existing TLRO exempts five classes of employees from the application of the TLRO. 1
The amendments reduce this class of five to three by deleting cage workers and
dealers because under the NLRA neither class of worker would be exempt. If ap-
proved by the Assistant-Secretary, this proposed revision would make this provision
of the TLRO consistent with the NLRA.

Second, union access to gaming employees under the TLRO has been revised to
be consistent with the “reasonable” access requirement of the NLRA. The existing
TLRO mandates union access to employee break rooms and lockers and allows em-
ployees to post written materials therein.2 Under the NLRA, employers are required
to provide unions reasonable access to employees to accommodate the exercise of
their Section 7 rights.3 These proposed revisions align the TLRO with the NLRA
by imposing reasonable time and place restrictions with respect to union accessi-
bility to gaming employees and posting of written materials in non-work areas.

Third, the TLRO provides a right to strike only in the event of a collective bar-
gaining impasse. 4 The TLRO’s blanket ban on strikes and boycotts under any other
circumstance would likely violate the NLRA because the right is not qualified by
the unlawful purposes proscribed by the NLRA.5 If approved by the Assistant-Sec-
retary, the amendments proposed for this section of the TLRO includes those actions
proscribed in the NLRA. ¢

Fourth, the TLRO establishes four levels of dispute resolution proceedings. Any
disputes arising under the TLRO must first be heard by a designated tribal body
(e.g., Tribal Council or Grievance Board) before a second-level appeal can be made
to the Tribal Labor Panel, or a thirdlevel of appeal can be lodged with the Tribal
Court or a fourth-level of appeal can be filed in federal court.? The proposed amend-
ments eliminate distinctions between the types of cases subject to dispute resolution
and streamline the dispute resolution process by reducing the four levels of dispute

1§2(a) of the TLRO exempts: (1) supervisors, (2) gaming commission, (3) security, (4) cage op-
erators, and (5) dealers.

2§ 8 of the TLRO, Access to Eligible Employees.

3 Lechmere, Inc. v. NLRB, 502 U.S. 527 (1992).

4§11 of the TLRO, Collective bargaining impasse.

5§11 of the TLRO, Collective bargaining impasse.

625 U.S.C. §158(b)(4)(ii)(A), (B) and (D).

7§ §13(b), (c) and (d) of the TLRO.
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resolution to three by eliminating the requirement for a proceeding before the Tribal
Council. When the TLRO was enacted, the Rincon Tribal Court did not exist. In
place of the Tribal Council, the proposed revisions establish the Tribal Labor Panel,
a mutually selected group of 3 arbiters, as the first level of dispute resolution with
second and third level rights of appeal to the Tribal Appellate Court and federal
court. The TLRO’s dispute resolution provisions manifest the exercise of tribal sov-
ereignty and the right to self-government by a modern tribal government. And, even
though the TLRO dispute resolution structure conflicts with that of the NLRA,
which would establish the NLRB as the exclusive arbiter of disputes, neither the
Tribe nor the Department of the Interior should amend the TLRO to jettison these
fundamental attributes of tribal governance in favor of an institution, such as the
NLRB, that is without any institutional competency or expertise in applying prin-
ciples of federal Indian law.

Summary

Adopting S. 248 removes the risk that the NLRB could find that the Rincon
Band’s compliance with the TLRO constitutes an unfair labor practice under the
NLRA. For the Rincon Band, S. 248 provides certainty that commercial activity and
labor relations on the Rincon Reservation will be exclusively governed by the TLRO
and the Secretarial Procedures framework, amended or not. Passage of S. 248 would
protect tribal sovereignty by clarifying congressional intent to include tribal govern-
ments within the government exemption of the NLRA and end litigation pending
in the Second, Sixth, Tenth, D.C. and Ninth Circuits on this issue.

The Rincon Band respectfully requests that Congress enact S. 248 and confirm
that Tribal governments possess status equivalent to the federal government, states
and their political subdivisions. S. 248 would provide a clear statement from Con-
gress that tribal governments are exempt from the NLRA consistent with two cen-
turies of Federal Indian policy of congressional support for tribal sovereignty, the
right to self-government and self-determination.

Mr. Chairman and Members of the Committee, I thank you for your time and con-
sideration.

PREPARED STATEMENT OF HON. THOMAS BEAUTY, CHAIRMAN, YAVAPAI-APACHE
NATION

On behslf of the Vavapni-Apache Nation, T eppreciate the opporinnity 1o provide veritien
‘estimony in support of 8248, the Tribal Labor Sovereipnty Act of 2013, The Yavapai-fipache Nation
f"Nation™) is & roral fribe near Camp Verde, Arizona, approximately sixty miles north of the Phoenix
metropolitan area. The Natfon wses gaming revenues from itg gaming aperation, CHff Casfle Casina-
Hoted, to develop ifs commuanities, prwvide gducational, sociat and economie services to triba} members
end inprove the quulity of B on the reservation, Passage of 5.248 would respect and promets ribat
soversignty by affirming the rzhts of tribal govsmments o defprmine theiz own labor practices o their
own lands and provide pardty with elimer government evaployers,

The 1935 Mattonal Labor Reistions Act {NLRA™) axciudes fedatel, state und foval povamment
etaplovers from itz reagh, Adthongh the WIEA doeg not expressly exchude tribal goverment employers,
the Mational Labor Relations Board (“WELRB") respected the soversign status of tribal govenraent
emyplavers for nearly seventy yeus before reversing course in 2004 in s decisios in Sor Momsa! Bidian
Bingo & Casine, 31 NLR B, 1035 (2004}, Since Uhson, the NL.RE 2as been ageressihvely assurfing
Jurizdivtion over tribal labor practices when i determines tibal govenunent employers are avting fea.
“eomrnereial™ rather than “soveramanial” tapacity — an anatysis it does nat mpply 1o state o losal
LOVEINTeRt SMPlOYErs.

Prssage of 3.248 would provent iamecessary and unprofuctive svareaching by the NLRS Ings
the soverelgn jurlediotion of tribat povernments by semending the NLRA to srpressly traut irihal
govomment smployers the samu o3 I freats state and Iver] government emplovers, In additlon, # woeld
provide certainty and clarityto enzme that tribal laws retaing to Iabor practives wauld be resgocted.

For these rensons, the Nakon supparls 5.248 and it is otr hope it can bé quickly apprived by the
Commites on Indian Affairs and the fuft Sanate,
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White Earth Rescrvation Tribal Council
P.O. Box 418
White Earth, Minnesota 56591

May 12, 2015

The Honorable John Barrasso, Chainman
The Honorable Jon Tester, Ranking iMember
Senate Committee on Indian Affairs

838 Hart Senate Office Buijlding
Washington, D.C. 20510

Re: White Earth Nation Position on 5. 248 “Tribal Labor
Sovereignty Act of 2015

Dear Chairman Barrasso and Ranking Member Tester:

Please accept this letier on behalf of the White Earth Reservation
Tribal Couneil (RTC) in support of S. 248, the “Tribal Labor Sovereignty
Act of 2015.” The White Earth Nation supports the purposc of the
legislation to clarify that the reach of the National Labor Relations Act
(MLRA) does not extend to tribally owned and operated enterprises or
institutions on fribal lands,

. The White Earth RTC firmly believes that the omission of “(ribal
governments” from the list of NLRA. exempt governments, including
federal, state and local governments, was an oversight. The purpose of the
exeroption for governments in the NLRA is an acknowledgment that
povernments have significantly different considerations in how they
handle their operations compared to private enterprise. Governments need

flexibility in meeting their responsitility to their citizens. Thus, the NLRA
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1edt il 1o governmenis 1o hesl delermine the laws that shonld govern their employee relations.
Tribal governments face the same considerations as ather governments when if comes to
employce relations. Therefore, the MLRA should freat wribal governments the same as federal,
state and local governments.

8. 248 proffers a fix to the National Labor Relations Beard's (NLRB) faulty 2004
interpretation that the NLRA applies to 1tibal employers i its Sar Manuel Casine & Bingo
deeision. 341 N.LR.B. 1055 {2004}, Up until the 2004 Sar Mmruel decision, the NLRE did not
apply the NLRA 1o on-reservation tribal emplayment. However, in 2004, the NLRE changed its
interpretalion and drew a distinction: between employment thal is *governmental™ or necessary
for sovereipaly, and conduct that is “commersial™ in nafure, or primarily for profit-making.

The White Eerth Nation is charped with providing a full-service government to its
citizens, including health elinics, himan zervices programming, education, housing, roads, land
tanzgement, public works, and court scrvices, We must supplement and provide funding for
virtually every program we operate as a goveranment. As such, we also operate several triibal
enterprises Including a casino, & construction management service, a building supply company,
pas stations and a business products store. These enterprizes provide necessary finding for our
tribal government,

Unlike federal, state and lacal governments, we cannat cultivate a sufficient tax base with
the patehrwork and resiricted jurisdiction imposed by federal law. Furthermore, we cannot
develop a comprehensive on-reservation regulatory system inchuding fees and fines under

¢cuisting federal policy and current case law. Our coly meaningful alternative 1o fund our
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eesential governmental scrvices nocessary to operate nur sovereign government is to engage in
what the MLRE considers “eommercial™ activities. Given that these activites are completely
necessary for the funding, operation and continued viability of the tribal povernment its=lf,
drawing a distinction between “governtnental” and “commercinl™ activities serves no purpose
other than to ultimately undermine tribal sovereignly itself.

The NLRE has not drawn this distinction between “governmental” end “commercial™
activities for slate and local governments that enpage in many of the same “commercial®
aetivities ns the White Earth Nation. The City of Mahnomen, Minnespta owns and operales a
municipal liguor slore, The White Earlh Mation owns and operates a pas station one block away.
Botl: operations are inherently “commercial” in nature, Both operations fund essential
governmental services. Yet one is within the jurisdiction of the NLRB and one Is not.

The While Earth Reservation Trikal Council implores Congress to speedily adopl 3. 248,
This measure is necessary to support itibal sovereignty and will simply place sovereign tribal
povernmeants on parity with local, state and federal governments. Finally, S. 248 serves only to
clarify that (he NLRA will have the same inforprotation reparding tribal povernments as it did for
the nenrly seventy vears prior ta the San Manuel decision,

Thank you for the opportunity to offer White Earth’s position on this important maiter.

Sincerely,
Erma %izcn%, i éﬁfﬁﬁmﬁn
White Earth Nation

April 29, 2015
Hon. John Barrasso, Chairman
Hon. Jon Tester, Vice Chairman
Senate Committee on Indian Affairs
Hart Senate Office Building
Washington, DC

Dear Chairman Barrasso and Vice Chairman Tester:

We, the undersigned Indian tribal nations, tribal corporations, trade associations
and state and local chambers of commerce, write in strong support of S. 248, the
“Tribal Labor Sovereignty Act of 2015,” which would respect and promote tribal sov-
ereignty by affirming the rights of tribal governmental employers to determine their
own labor practices on their own lands.

In 1935, the National Labor Relations Act (NLRA) was enacted to ensure fair
labor practices, but excluded federal, state, and local governmental employers from
its reach. Though the Act did not expressly treat Indian tribes as governmental em-
ployers, the National Labor Relations Board (NLRB) respected the sovereign status
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of tribal governmental employers for close to seventy years before reversing course
in 2004.

Since its decision in San Manuel Indian Bingo (341 NLRB No. 138, 2004), the
NLRB has been aggressively asserting jurisdiction over tribal labor practices when
it determines tribal government employers are acting in a “commercial” rather than
a “governmental” capacity—an analysis it does not apply to state or local govern-
ment employers.

S. 248 builds upon a principle that has been amply demonstrated by Indian tribes
across the country: when tribal sovereignty is respected and acknowledged, eco-
nomic success follows. S. 248 would prevent an unnecessary and unproductive over-
reach by the NLRB into the sovereign jurisdiction of tribal governments. By amend-
ing the NLRA to expressly treat tribal government employers and their enterprises
and institutions the same as it treats state and local government employers, S. 248
would provide certainty and clarity to ensure that tribal ordinances relating to labor
practices would be respected. This approach would best meet the needs of the tribes
and the American business community more generally.

The undersigned groups strongly support S. 248, which would build upon recent
congressional actions affirming tribal sovereignty such as the enactment of the Trib-
al General Welfare Exclusion Act in September, 2014. We urge you to support this
important bill and to work towards its swift passage.

Sincerely,
American Indian Chamber of Commerce of South Carolina (SC)
American Indian Infrastructure Association (WY)
Arctic Slope Native Association (AK)
Arctic Slope Regional Corporation (AK)
Arizona Chamber of Commerce and Industry (AZ)
Battle Creek Area Chamber of Commerce (MI)
Big Valley Band of Pomo Indians of the Big Valley Rancheria (CA)
Brainerd Lakes Chamber of Commerce (MN)
Chickasaw Nation (OK)
Choctaw Nation of Oklahoma (OK)
Confederated Tribes of Siletz Indians (OR)
Confederated Tribes of the Chehalis Reservation (WA)
Confederated Tribes of the Colville Reservation (WA)
Connecticut Business and Industry Association (CT)
Diné Development Corp a wholly owned Navajo Nation business (AZ, NM)
Durango Chamber of Commerce (CO)
Greater Flagstaff Chamber of Commerce (AZ)
Ho-Chunk Nation (WI)
Jamestown S’Klallam Tribe (WA)
Little River Band of Ottawa Indians (MI)
Mashantucket Pequot Tribal Nation (CT)
Minnesota American Indian Chamber of Commerce (MN)
Mohegan Tribe of Connecticut (CT)
Muscogee (Creek) Nation (OK)
National Center for American Indian Enterprise Development (AZ)
National Congress of American Indians (DC)
National Native American Bar Association (AZ)
National Native American Chamber of Commerce (MO)
Native American Contractors Association (DC)
Nez Perce (ID)
Norman Chamber of Commerce (OK)
Oklahoma Indian Gaming Association (OK)
Pechanga Band of Luiseno Indians (CA)
Penobscot Indian Nation (ME)
Prairie Island Indian Community (MN)
Quapaw Tribe of Oklahoma (OK)
Red Cliff Band of Lake Superior Chippewa Indians (WI)
Rincon Band of Luiseno Indians (CA)
Rocky Mountain Indian Chamber of Commerce (NE)
Rocky Mountain Tribal Leaders Council (MT)
Saginaw Chippewa Indian Tribe (MI)
San Diego East County Chamber of Commerce (CA)
Sault Ste. Marie Tribe of Chippewa Indians (MI)
Seldovia Village Tribe (AK)
Shingle Springs Band of Miwok (CA)
Soboba Band of Luiseno Indians (CA)
Southern Ute Indian Tribe (CO)
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Standing Rock Sioux Tribe (ND, SD)

Sycuan Band of the Kumeyaay Tribe (CA)

The Chamber Grand Forks/East Grand Forks (ND, MN)
TwinWest Chamber of Commerce (MN)

U.S. Chamber of Commerce (DC)

United South and Eastern Tribes (TN)

Viejas Band of Kumeyaay Indians (CA)

Wayland Area Chamber of Commerce (MI)

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. AL FRANKEN TO
HonN. KEITH ANDERSON

Questions. Mr. Griffin mentioned in his testimony that other labor laws—the
Americans with Disabilities Act, the Occupational Safety and Health Act, and the
Employee Retirement Income Security Act—have also been extended to cover tribes.
Are any of the tribes represented today advocating to exempt tribal enterprises from
these other labor laws? What is special about the National Labor Relations Act?

Answer. No, S. 248 does not in any way affect the ADA, OSHA, or ERISA. S. 248
addresses only the NLRA, amending it to expressly clarify that the definition of ex-
cluded governmental employers specifically includes tribal government employers.

The Shakopee Mdewakanton Sioux Community is a tribal government employer.
It is not seeking legislative or administrative or judicial relief to exempt any of its
tribal government enterprises from the ADA, OSHA, or ERISA. Enactment of S. 248
would amend only the NLRA, and would not affect the ADA, OHSA, ERISA, or any
other federal statute.

The NLRA, unlike the ADA, OSHA, or ERISA, deals with the rights of employers
and employees in the private sector as it relates to organizing and engaging in col-
lective bargaining and in workplace strikes. The provisions of the NLRA were never
applied to tribal or any other governmental employers. Then in 2004, the NLRB
suddenly shifted and began to treat tribal governmental employers operating on
tribal lands as if they were private sector employers for purposes of the NLRA.
Overturning 70 years of precedence, the NLRB in 2004 reinterpreted the NLRA to
provide it with authority to decide whether particular employment activity of a trib-
al government employer is “commercial” (over which the NLRB asserted NLRA ju-
risdiction) or “governmental” (over which the NLRB asserted no NLRA jurisdiction).
The NLRB’s changed position was an affront to tribal sovereignty. Tribal sov-
ereignty must, at a minimum, mean that a tribe itself, not the NLRB, alone may
decide whether the tribe’s activity is governmental. If tribal government sovereignty
is to be respected and given meaning in the context of tribal governments acting
as employers, a tribal government alone (not the NLRB) should have the right to
set its own collective bargaining laws that apply to its own conduct as a govern-
mental employer.

The NLRA is different from the ADA, OSHA, and ERISA in that it focuses on
the collective bargaining rights of employees of non-governmental employers. Unlike
the ADA, OSHA and ERISA, which are administered and enforced by the U.S. De-
partment of Justice and other federal agencies each of which has a government to
government relationship with each tribal government, the NLRA is overseen by the
NLRB whose orders are implemented by private sector, third-parties known as labor
unions who have no government-to-government relationships with tribal govern-
ments.

The clarification proposed by S. 248 would not vest tribal governments with terri-
torial sovereignty and authority to set labor relations for private sector employers
within Indian Country. S. 248 addresses only tribal government sovereignty and au-
thority to set labor relations for tribes themselves as governmental employers, in-
cluding all of their tribal government enterprises that are designed to raise govern-
mental revenues. S. 248 would expressly treat tribal governments like state govern-
ments are treated, similar to how Congress has amended the Federal Emergency
Management Act, the Federal Unemployment Tax Act, and the Federal Tort Claims
Act to treat tribal governments as are other governments.

Thank you for this opportunity to respond.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. HEIDI HEITKAMP TO
RICHARD F. GRIFFIN, JR.

Question 1. In your testimony, you mention that you consulted on a case-by-case
basis with tribes that would be impacted by jurisdictional expansion under the Na-
tional Labor Relations Act (NLRA). Could you please explain if you also plan to con-
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sult all tribes on a general basis as stipulated in Executive Order 13175 and up-
dated in the President’s November 2009 Executive Memorandum? I have heard from
many tribes who do not feel the NLRB is adequately working with them on a gov-
ernment-to-government basis, especially since the agency made the unilateral deci-
sion to reverse its jurisdiction.

Answer. Consistent with Executive Order 13175, the Agency has and will con-
tinue to consult with Indian tribes who are potentially subject to the Board’s juris-
diction. As I stated in my testimony, General Counsels for the Agency, including
myself, have consulted with many tribes since the San Manuel decision including,
but not limited to, the Saginaw Chippewa Indian Tribe, the Mashantucket Pequot
Tribal Nation, and the Little River Band of Ottawa Indians. Following the prin-
ciples of the President’s Executive Order, the Agency will continue its consultations
with tribes regarding the Act.

Question 2. If possible, could you describe some examples of insufficient personnel
protections under tribal employers; are these practices widespread?

Answer. Given that the NLRB does not have independent investigative authority,
the Agency is only able to investigate charges that are initiated by individual par-
ties. As a result, it would be difficult to determine the extent to which the practices
of tribal enterprises across the country may violate the Act. In those cases where
charges have been filed and merit has been determined, individual tribal enterprises
have been found to have violated the act by, for example, disciplining or terminating
employees who have engaged in union organizing activities.

Question 3. Further, are there resources in place to help tribes access technical
assistance to avoid certain practices? If there are best practices, how do you work
with tribes to provide or disseminate such assistance?

Answer. The NLRB is committed to ensuring that workers and businesses, includ-
ing tribal enterprises, are informed of their rights and obligations under the Na-
tional Labor Relations Act and maintains an outreach program to educate individ-
uals and groups regarding the statute. The Agency’s outreach program includes a
Speakers’ Bureau of NLRB representatives who are available to make presentations
to a variety of entities, including tribal enterprises. The Agency also maintains a
free mobile application for iPhone and Android users to provide individuals with in-
formation regarding the National Labor Relations Act. Additionally, substantive in-
formation is available on the Agency’s public website, including, among other things,
a description of the Act and its provisions, along with copies of the Board’s deci-
sions, rules, and regulations.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. HEIDI HEITKAMP TO
RICHARD A. GUEST

Question 1. In your testimony, you mention the California labor ordinances cre-
ated in partnership with local tribes to provide workers the right to unionize and
collectively bargain. I think it’s a show of resolve how California tribes worked with
the state to develop the ordinance. Has similar collaboration and agreements been
effective in other states in order to provide similar labor protections?

Answer. To my knowledge, there has not yet been similar collaboration among
tribes, state officials and unions to reach agreement on provisions for workers to or-
ganize and collectively bargain pursuant to a tribal-state gaming compacts under
the Indian Gaming Regulatory Act.

Question 2. How has the National Labor Relations Act (NLRA) affected the ability
of tribes to include Indian preference when hiring within their enterprises? Do you
see fewer or more tribal members being employed after the change in the position
of the NLRB?

Answer. The unemployment rate on Indian reservations is much higher than else-
where in the Country. One of the primary goals of any Indian tribe is to provide
employment opportunities for its members. Most Indian tribes have enacted laws re-
quiring employers on reservation to give preference to Indians in all phases of em-
ployment—recruitment, hiring, training, promotion, etc. Congress recognized and
protected these Indian preference laws in Title VII of the Civil Rights Act, which
excludes Indian tribes from the definition of “employer,” and exempts businesses “on
or near an Indian reservation” from coverage in order to allow preferential hiring
of Indians. 42 USC 2000e(b) and e-2(i).

Application of the NLRA to Tribal enterprises would jeopardize this right to re-
quire and enforce Indian preference laws as to the Tribe’s own employees. Because
Indian preference laws generally affect employees’ rights to promotion, training and
retention, they constitute a mandatory subject of collective bargaining under the
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NLRA. 29 USC 158(a)(5); NLRB, Basic Guide to the National Labor Relations Act
20 (rev. ed. 1997) (procedures for discharge, layoff or recall are mandatory subjects
of bargaining). Thus, an Indian tribe would be obligated to bargain with a union
to retain its sovereign right to apply its Indian preference law and to create employ-
ment opportunities for its members. The union’s duty to represent all members of
the bargaining unit makes it likely that the union would object to an Indian pref-
erence law that benefits only some of the members of the unit. The union might
insist that the Indian preference law not apply at all, or seek to condition its accept-
ance of the preferences on concessions by the Tribe on other issues. Requiring an
Indian tribe to bargain to maintain its right to impose Indian preference laws seri-
ously interferes with its core retained Tribal rights to make and impose its own
laws, govern its economic enterprises, govern relations with its members, and gov-
ern its relations with non-members who voluntarily enter into a consensual employ-
ment relationship with the Tribe.

At present, litigation by Indian tribes against the NLRB and against application
of the NLRA to tribal enterprises is on-going. Only time—and a failure by Congress
to enact S. 248 and provide parity for tribal governments under the NLRA—will
provide an answer to whether fewer or more tribal members are being employed
after the change in the position of the NLRB.

Once again, thank you for the opportunity to provide this testimony for consider-
ation by members of the Senate Committee on Indian Affairs.
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