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EMPLOYER WELLNESS PROGRAMS: BETTER
HEALTH OUTCOMES AND LOWER COSTS

THURSDAY, JANUARY 29, 2015

U.S. SENATE,
COMMITTEE ON HEALTH, EDUCATION, LABOR, AND PENSIONS,
Washington, DC.

The committee met, pursuant to notice, at 10 a.m., in room 430,
Dirksen Senate Office Building, Hon. Lamar Alexander, chairman
of the committee, presiding.

Present: Senators Alexander, Burr, Isakson, Scott, Murray, Mi-
kulski, Casey, Franken, Bennet, Baldwin, and Murphy.

OPENING STATEMENT OF SENATOR ALEXANDER

The CHAIRMAN. The Senate Committee on Health, Education,
Labor, and Pensions will please come to order.

This morning our hearing is Employer Wellness Programs: Bet-
ter Health Outcomes and Lower Costs.

Senator Murray and I will each have an opening statement.
Then we’ll introduce our panel of witnesses. We have your state-
ments, and we’ll ask you if you could summarize your comments
in no more than 5 minutes. That will leave us more time for ques-
tions and interaction.

The Senate is voting today, and voting is to begin at 11, which
means we'll probably conclude the hearing about 11:15 or 11:20.
We'll stay as long as we can, have as many questions as we can,
and if there are any additional questions by Senators or if things
come up that you would like to say to us, please submit them after
the hearing is over.

If we’re going to have a conversation in our country about ena-
bling high-quality, low-cost insurance, we probably should start
with the roughly half of Americans who have health insurance
through an employer. That’s 159 million Americans, more than the
54 million Americans in Medicare, and more than the 69 million
Americans in Medicaid and the Children’s Health Insurance Pro-
gram.

Today we’re going to hear from employers who are helping em-
ployees lower their insurance costs through employer wellness pro-
grams. There’s a lot of support for this idea. Senator Murray and
I were with Secretary Burwell yesterday morning, and she was
talking about her announcement Monday that signals a willingness
to work with employers to reform the way that we provide health
care to workers, which includes wellness programs.
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In a similar vein, wellness programs are turning the table on the
health care system, making it more oriented toward the individual,
ani helping people be healthy instead of curing them when they’re
sick.

I hope we can learn three things today: how well are the pro-
grams working; are the regulations that the government has re-
garding wellness programs working or do they need to be improved;
and is the General Counsel of the Equal Employment Opportunity
Commission discouraging something that promises to lower Ameri-
cans’ health care costs?

Now, it’s no secret Obamacare was not a bipartisan law, but it
did include a bipartisan provision to strengthen workplace wellness
programs. Senator Harkin, Senator Murray and I and many Re-
publicans worked together during the HELP Committee markup of
the Affordable Care Act. Before the Affordable Care Act, employers
relied on a 2006 regulation that empowered them to discount em-
ployee premiums up to 20 percent for making healthy lifestyle
choices.

Today, employers have the certainty of law that they can offer
their employees up to 30 percent off their premiums for doing
things like maintaining a healthy way of keeping their cholesterol
levels in check. The law also gives the Secretaries of Labor and
Health the authority to extend this discount to 50 percent through
regulations, and the Secretaries have done just that for tobacco ces-
sation.

But these discount programs aren’t a blank check. Under the Af-
fordable Care Act, employers have to meet several conditions. They
can’t discriminate. These programs have to be available to every-
one. There have to be reasonable alternatives if the employee can’t
complete the program’s standard requirement. They have to be de-
signed to promote health. You can’t offer a reward for better job
performance, but you can for stopping smoking. And third, you
have to be able to qualify at least once a year.

To get started, employees might fill out a questionnaire about
themselves and their family’s medical history. Then they would
work with a medical professional to improve on that. That informa-
tion could only be provided to employers in the aggregate under
Federal privacy laws.

Employers seem to think these programs work. They're rapidly
adopting them. A September survey last year showed that 18 per-
cent of employers already use outcomes-based wellness incentives;
48 percent plan to add one by 2017. Some of the witnesses today
will tell us that well-designed plans can be very effective. Are they
working as well as they can? Do you have all the tools you need?
And what about the EEOC’s attitude? Is that a problem or is it not
a problem?

Recently, the EEOC General Counsel sought an injunction
against Honeywell which seemed to make the argument that any
sort of premium discount the company offered to its employees for
participation in the company wellness program made that partici-
pation involuntary.

We had a lot of discussion here in the committee on the Afford-
able Care Act about the importance of allowing companies to pro-
vide premium discounts in exchange for wellness programs, and we
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want to make sure we don’t have a countervailing move going on
in the government to discourage that. Even the White House has
expressed concern regarding the EEOC’s actions. When asked what
the President thought about the EEOC wellness lawsuits, the
White House Press Secretary said the Administration is concerned
because these lawsuits could be “inconsistent about what we know
about wellness programs and the fact that we know that wellness
programs are good for both employers and employees.”

Congress was clear in the health care law. The Administration
was clear in its regulations. The White House has reiterated its
support. Employers are adopting these programs. We don’t need
confusion. And if confusion persists between different government
agencies, I will work on legislation to provide clarity.

But hopefully there’s a lot of good news in today’s testimony
about what employers are doing to make health insurance less ex-
pensive for employees in exchange for employees leading a healthy
lifestyle.

Senator Murray.

OPENING STATEMENT OF SENATOR MURRAY

Senator MURRAY. Thank you very much, Chairman Alexander.
And thank you to our colleagues, and especially to our witnesses,
for being here today.

I'm especially glad to have a Washington State constituent here
today to testify, Dr. David Grossman of Group Health in Seattle.
Thank you for making the trip across the country.

I'm really looking forward to this conversation today not only be-
cause this is such an important topic but because I'm hoping this
kind of hearing on Affordable Care Act initiatives could help us
refocus the debate on what really matters, and that is making our
health care system work better for the families and communities
that we serve. To me, this means fighting for more affordability, ac-
cessibility and quality, for a health system that works for women,
families and seniors and puts their needs first.

The Affordable Care Act was an historic step toward that goal.
It has helped millions of people get more affordable, quality health
care coverage, it has allowed young people across the country to
stay covered, and it has put the power back in the hands of the
patients, not the insurance companies.

It is also encouraging new, innovative delivery systems that have
helped drive down the cost for patients, and there’s certainly more
we need to do.

So I'm really glad that our Republican colleagues have joined
Democrats in a conversation about how employer wellness pro-
grams can help improve our health care system and build on the
progress that we have made so far.

One important focus of the Affordable Care Act is to help people
stay healthy and identify serious health risks sooner through pre-
ventive care. It has been exciting to see businesses nationwide re-
spond to incentives included in the law by creating workplace
wellness programs to help workers and families stay healthy, im-
prove the quality of care, and reduce health care costs.

I'm very impressed, for example, with the results that Dr. Gross-
man will discuss today. In 2010, Group Health partnered with King
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County in my home State of Washington to offer an alternative
lower-cost health care plan. The plan focused on preventing health
problems rather than responding to them after the fact. They've
seen some great progress so far, fewer claims for emergency rooms
or hospital visits, lower out-of-pocket costs for employees, and very
high ratings for quality of care.

Our other witnesses will also be able to discuss the ways work-
place wellness programs and new, innovative approaches to care
can make a real difference for workers and their families. As we
know, workers are putting more and more hours in on the job, and
that makes it all too easy for some of the habits that help us stay
healthy, like making an appointment for a checkup or getting some
exercise, to fall through the cracks. So I really do appreciate busi-
nesses that are helping their employees prioritize their health.

But I think all of my colleagues and the witnesses here today
would agree it is critical these programs reflect the highest stand-
ards of workplace equality and fairness. Workplace wellness pro-
grams should be a tool to help all workers improve their health, to
strengthen quality of care, and to drive down costs for patients and
businesses alike. They should help workers, not discriminate
against people with disabilities or harshly penalize employees who
do not take part in wellness activities to boost their bottom line.

I'm very concerned about some of the stories I've heard about
workers being pressured to share personal health information, or
losing coverage as a result of companies taking a wrong approach,
and that, of course, is completely unacceptable. I want to make
sure that wellness programs can continue to grow as a tool to help
employees and not as a tool for discrimination.

So I'm really glad that we have Jennifer Mathis of Bazelon Cen-
ter here today to talk about why it’s important businesses uphold
those protections. So, Jennifer, thank you for being here. I really
actually appreciate you taking time on such short notice to come
with us, especially as you have a brand new baby at home.

I am looking forward to hearing from our other witnesses from
Dow Chemical and Caesars Entertainment about the programs
they have implemented, as well as the amazing success that Chair-
man Alexander’s constituent, Mr. Abernathy, has made.

And as I have said before, I am really hopeful that our Repub-
lican colleagues will really join Democrats and move together to
improve our health care system, move it forward, not backward, for
families across the country, and I hope today’s hearing will really
be an opportunity to move closer to that goal because I think we
all know that finding ways to build on the successes many workers
and businesses have seen so far with these wellness programs
would be a really great start.

So, Mr. Chairman, I do have three statements I'd like to enter
into the record today. They are from the National Partnership for
Women and Families, Families USA, and the Consortium for Citi-
zens with Disabilities.

The CHAIRMAN. Thank you. They will be.

[The information referred to may be found in Additional Mate-
rial.]

The CHAIRMAN. Would you like to introduce two witnesses?
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Senator MURRAY. I do have two witnesses I'd like to introduce,
Mr. Chairman.

I want to again welcome my witness from Washington State, Dr.
David Grossman, who traveled here from Seattle, where he is both
a practicing pediatrician and leader at Group Health, which is a
national leader in delivery of better, more cost-efficient care that
serves 600,000 patients in Washington State and Idaho.

Dr. Grossman, thank you for traveling and being with us today.

And again, I just want to thank Jennifer Mathis. She is the dep-
uty legal director and director of programs at the Judge David L.
Bazelon Center for Mental Health Law here in Washington, DC.
Mrs. Mathis will share her expertise on why protections are vital
to ensure that workers are not discriminated against and rights are
protected in employer wellness programs. And again, I particularly
want to thank her for being here with a brand new baby at home.
She said she only got a few hours of sleep last night. Many of us
can identify with that, so we appreciate you taking the time to be
here today.

The CHAIRMAN. Thank you, Senator Murray.

I want to welcome Dr. Gary Loveman, president and CEO of
Caesars, chairman of the Business Roundtable’s Health and Retire-
ment Committee. He'll be testifying on behalf of both. Dr. Loveman
has a Ph.D. from MIT. He spent a decade at Harvard. More impor-
tantly, his family came from Tennessee, I've learned. So, we wel-
come him.

Dr. Baase, Cathy Baase, chief medical officer at Dow Chemical,
heads up an impressive workplace health effort. She has authored
many articles in peer-reviewed journals on workplace health pro-
tection. She’ll be testifying on behalf of her company and the Amer-
ican Benefits Council.

Matt Abernathy is a native Tennessean who resides in Nashville.
He’s been working for Blue Cross Blue Shield since 2002 and has
been steadily promoted. He’s an active participant in his company’s
wellness program. He drove all the way here with his family from
Nashville.

We'’re grateful to you for doing that.

And finally, Mr. Eric Dreiband, Partner at Jones Day law firm,
previously General Counsel to the Equal Employment Opportunity
Commission in the Administration of President George W. Bush,
and was Deputy Administrator of the Wage and Hour Division at
the U.S. Department of Labor. He has spoken extensively about
civil rights law.

Again, I will say to the Senators who are here, we have votes
starting at around 11, but hopefully we’ll have time, if the wit-
nesses will stick to a 5-minute rule in their comments and Senators
will be succinct in their questions, we may all have time to ask a
question of the witnesses.

So, we look forward to the hearing.

Dr. Loveman, let’s start with you.



6

STATEMENT OF GARY W. LOVEMAN, Ph.D., PRESIDENT AND
CHIEF EXECUTIVE OFFICER, CAESARS ENTERTAINMENT
CORPORATION, LAS VEGAS, NV

Mr. LoveMAN. Thank you, Mr. Chairman and Ranking Member
Murray. It’s an honor to be here, and it is indeed, I think, a happy
subject that we’re covering today, wellness programs offered by pri-
vate employers, where we have a very encouraging record and I
think great promise to improve the health of millions of Americans.

My name is Gary Loveman. I'm the chairman, CEO, and presi-
dent of Caesars Entertainment in Las Vegas. I'm testifying today
on behalf of the Business Roundtable, an association of CEOs of
major U.S. companies operating in every sector of the economy,
where I serve as Chair of the Health and Retirement Committee.
I appreciate the invitation to appear before you today to discuss the
opportunities that wellness programs create to improve health out-
comes and lower costs.

As the largest source of health care coverage for non-elderly
Americans, employers are in a great position to help tens of mil-
lions of Americans better manage their own health. Indeed, the
Business Roundtable companies provide insurance for more than
40 million U.S. beneficiaries.

This is my 13th year as CEO of Caesars Entertainment, and I
have to tell you that the most unappealing day of my year for
many years early on in my tenure was the day when my Human
Resources director would come to discuss with me how we might
allocate the cost of rising health care between our employees and
the company. This process worked as follows. She would come in
with a description of the trend rate of growth in health care costs
that various experts had indicated we might experience. We would
adjust those trends for the specifics of our populations and loca-
tions, and then we would have a debate about how much of that
increase in cost would be borne by the folks who work for us and
their family members versus how much the company would bear.
And sadly, in most instances, the expected rate of increase in
health care costs exceeded the rate of increase in growth of the
company’s underlying business.

Such an exercise, a truly zero-sum game, is not a very pleasant
experience for anyone when you have to consider the consequences
of these decisions for the folks that are our friends and colleagues,
and it struck me that we had to find a new way to approach this
problem. It was such an unappealing dynamic, there had to be a
better way to do it, and what emerged from these discussions in
my office and many others was this paradigm we now refer to as
a wellness program, which suggests that instead of having a rather
passive exercise where the company provides an insurance program
and employees go off and use it as best they can, we needed a part-
nership.

So beginning in 2010, I started appearing in employee dining
rooms of our facilities three shifts a day, 7 days a week around the
country saying to folks we’re now in this together. We’re going to
have to make better decisions. I'm going to have to count on you
to do better, more informed things to take care of your health and
your family’s health, and you have to count on me to do a better
job of supporting you in that effort.
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And we launched in that context something called Wellness Re-
wards, which is indicative of the innovation taking place in private
employer health care around the country. When you think about
these programs, they have, in my view, three fundamental compo-
nents. The first is information, a much higher degree of literacy
available to employees as they begin to make these important
health care decisions; a level of support to make it easier for them
to make well-informed decisions and follow through on them in a
timely way; and incentives, some concrete encouragement that says
if you make this decision thoughtfully, something very favorable
will happen for you and your family that might not otherwise hap-
pen if you were to make a less well-informed decision.

And on the other hand, we have the obligation to support our
employees in this effort and make sure that their care is of a high-
er quality and more affordable. In Caesars’ case, we’ve been able
to sustain the same contribution rate, the same absolute dollar cost
contribution rate for our employees now for 6 consecutive years,
which for people, many of whom are hourly workers, is a tremen-
dous benefit.

Wellness programs are ideally suited to address the emergent
epidemic of chronic disease in this country, which exacts a terrible
toll on people’s lives that, as we all know, are among the most eas-
ily preventable and manageable of conditions. Given the oppor-
tunity to lessen or eliminate chronic disease, it certainly makes
sense that these programs, including government-related programs
like Medicaid and Medicare, begin to offer incentives for people to
participate. It’s why there was bipartisan support at the time that
the Affordable Care Act was put in place and why the Business
Roundtable has supported those elements, importantly.

Wellness programs provide the opportunity for employers to cre-
ate value for employees by helping them access the information
and support they need to get and to stay well. They're designed to
empower our employees with information about their health, both
diagnostic and with respect to the provision of care, to help them
get the care services they need at the right time and with the right
level of quality.

Companies involved in these programs offer a wide range of serv-
ices, from health assessments and biometric screenings at the early
stages of these exercises, to direct services to help reduce risk fac-
tors and monitor outcome attainments. Many of these programs,
including our own, also offer tools that help workers better under-
stand their health, and employers offer customized interventions,
disease management programs, access to expert second opinions,
and strategies for adopting lifestyle changes to reduce individual
health risks.

Over the last 10 years at Caesars, we've been driven by what we
described as a partnership for health with our employees, their
spouses, and their dependents. The combination of screenings, in-
centives, independent cost estimation information, quality informa-
tion, onsite care in our facilities, often offered 24 hours a day, 7
days a week, along with disease management programs, have
helped our employees improve their health and wellness, get access
to information about preventable care, and take better care of
themselves when in need. I'll give you just two examples.
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In our facility in Joliet, IL, after discussing symptoms that she
was experiencing with one of our onsite nurses at our clinic, our
employee was referred to an ophthalmologist. She had an early di-
agnosis of glaucoma, I'm sure a diagnosis that she would not have
been able to avail herself of in the absence of this program, is now
undergoing treatment and is in very good condition as a result.

Another example. In Atlantic City, we had an employee who had
a systolic blood pressure reading of 250 when she came in for a bio-
metric screening. Of course, she was immediately rushed to the
emergency room. She underwent double bypass surgery and is alive
and well and prospering today. I would argue that in the absence
of the incentives to participate in this program and to undertake
the biometric screening that led to this diagnosis, we would not
have such a favorable result today.

The CHAIRMAN. Dr. Loveman, if you could wind up?

Mr. LoveEMAN. I will indeed.

Members of the Business Roundtable believe that employer
wellness programs provide significant potential for employees and
their families. We are encouraged by the bipartisan support of
these programs in the Affordable Care Act and the continued bipar-
tisan support for these programs in the committee.

Mr. Chairman, thank you again for the opportunity to discuss
these programs and the opportunities they create for improved
health in private employer cases and public employer cases as well.

I'll be happy to answer any questions when available. Thank you.

[The prepared statement of Dr. Loveman follows:]

PREPARED STATEMENT OF GARY W. LOVEMAN, PH.D.
SUMMARY

Wellness programs are ideally suited to address the emergent epidemic in chronic
diseases, which exact a terrible toll on people’s lives, but are among the most easily
preventable and manageable of conditions.

There was bipartisan support for expanding opportunities for the providers of in-
surance—from Medicaid to private sector employers—to offer incentive-based
wellness programs in the Affordable Care Act (ACA).

The ACA lays out specific requirements that employers must meet in order to
offer incentive-based wellness programs.

Under the law, employers must:

o Offer a well-designed program;

e Ensure that privacy protections are in place;

e Limit the value of the incentives to be offered; and

e Offer a reasonable alternative to meet the incentives for those employees who
cannot participate for medical reasons.

Employer-sponsored wellness programs represent a partnership between the em-
ployer and the employee.

In the old days, the annual process of computing exogenous health care costs led
to a total bill that had to be split between the company and the employee. It was
a zero-sum game. Wellness programs allow for improvements to both sides of the
partnership.

Employer-sponsored wellness programs are an ensemble of information, support
and incentives designed to help participants improve their health and receive great-
er value. In return for participation, employers provide better and more affordable
care.

The members of Business Roundtable believe that employer wellness programs
provide significant potential for employees and their families. Further, we believe
that over the long term, potential health care savings may come from behavioral
changes, in which individuals become personally engaged by taking actions to avoid
preventable conditions and detect other conditions as early as possible.
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We are encouraged by the bipartisan support for these programs in the Affordable
Care Act and the continued bipartisan support for these programs within this com-
mittee.

Good morning, Chairman Alexander, Ranking Member Murray and members of
the committee.

My name is Gary Loveman, and I am chairman, CEO and president of Caesars
Entertainment. I am testifying today on behalf of Business Roundtable, an associa-
tion of CEOs of major U.S. companies operating in every sector of the economy,
where I serve as chair of the Health and Retirement Committee.

Business Roundtable CEO members lead companies with $7.2 trillion in annual
revenues and nearly 16 million employees. Business Roundtable member companies
comprise more than a quarter of the total market capitalization of U.S. stock mar-
kets and invest $190 billion annually in research and development (R&D)—equal to
70 percent of U.S. private R&D spending. Our companies pay more than $230 bil-
lion in dividends to shareholders and generate more than $470 billion in sales for
small- and medium-sized businesses annually. Business Roundtable companies also
make more than $3 billion a year in charitable contributions.

Thank you for inviting me to appear before you today to discuss the opportunities
that employer wellness programs create to improve health outcomes and lower costs.
As the largest source of health care coverage for non-elderly Americans, employers
are in a great position to help tens of millions of Americans better manage their
own health. Business Roundtable members alone provide health care coverage to
close to 40 million.

This year, 2015, is my 13th year as CEO of Caesars Entertainment. When I
began, the single most unappealing event of the year was a discussion with my
human resource leader about the allocation of rising health care costs between the
company and our employees. We were provided an estimate of trend health care cost
increases, we modified it for the specifics of our population and then agonized about
who would pay for it. Such a zero-sum, lose-lose exercise is no way to make
progress. We recognized that we had to find a new model—a partnership between
employees and the company to engage everyone in the process necessary to improve
wellness and make more informed decisions about value when purchasing
healthcare. In 2010, Wellness Rewards was launched, and it is indicative of the in-
novation in private employer health care that is sweeping across Business Round-
table companies and employers more broadly.

Employer-sponsored wellness programs are an ensemble of information, support
and incentives designed to help participants improve their health and receive great-
er value. In return for participation, employers provide better and more affordable
care. Wellness programs are ideally suited to address the emergent epidemic in
chronic diseases, which exact a terrible toll on people’s lives, but are among the
most easily preventable and manageable of conditions.

Given the opportunity to lessen or eliminate chronic disease through wellness and
prevention programs, it makes sense that the providers of health insurance—from
Medicaid to private sector employers—should offer incentives for people to partici-
pate in these programs. That is why there was bipartisan support for expanding op-
portunities for employers to offer incentive-based wellness programs in the Afford-
able Care Act and why Business Roundtable also supports that provision in the law.

To continue to be successful, employer wellness programs must evolve from en-
gagement to the encouragement of goal achievement. Programs must include and
integrate diagnostics, actions and outcomes. To comply with the law, incentive-based
wellness programs must offer well-designed programs so that employees can achieve
the goals they set. Programs must offer reasonable alternatives for employees who
cannot participate for medical reasons, and they must ensure that strong privacy
protections are in place.

The focus on wellness underscores the evolution underway in the U.S. health care
system. In the traditional health care system, patients engaged when they needed
surgery, hospitalization or other forms of more invasive treatment. The more mod-
ern approach includes giving people the tools and information they need to under-
stand their own health care needs. This approach, also, by its very nature of seeking
to lessen the need for more invasive forms of care, is one of the most effective ways
to control health care costs.

Employers are engaging with employees and their families as part of the ongoing
efforts of companies to drive innovations in health care and in the delivery of bene-
fits. Wellness programs are integrated with the full suite of corporate health and
safety initiatives. From innovative health plan design to creating a corporate culture
dedicated to healthy living—companies are dedicating themselves to improving the
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health and well-being of what my fellow Business Roundtable CEOs and I almost
always cite as our companies’ greatest asset, our people.

Employers understand the importance of having a qualified, productive and en-
gaged workforce. For example, at Caesars Entertainment, we emphasize the health
of our 65,000 employees as part of our broader approach to employee engagement
and customer loyalty. Our goal is to change from being a passive benefits program
to an active partner between our company and our employees. We see wellness pro-
grams as a key component of that relationship.

Wellness programs provide the opportunity for employers to create value for em-
ployees by helping them access the information and support they need to get and
stay well. The programs are designed to empower employees with information about
their health and to help employees get the right health care services at the right
time. Many companies offer a range of services from health assessments and bio-
metric screenings to direct services to help reduce health risk factors. Many also
offer tools that help workers better understand their health, and employers offer
customized interventions, disease management programs and strategies for adopting
lifestyle changes to reduce an individual’s health risks.

Over the last 10 years, we at Caesars have been driven by our “handshake for
health” with our employees, their spouses and dependents. With our wellness pro-
gram at its core, we’ve provided a comprehensive suite of services to help employees
manage their health.

Since 2010, our wellness program has focused on incentivizing our employees to
get biometric screening, complete their annual physicals and engage onsite re-
sources to manage their own health.

The potential in these programs is most evident in the stories from our employees:

e An employee in Joliet came to one of our WellNurses with questions and de-
scribing symptoms. The nurse recommended that she see an ophthalmologist as
soon as possible. She did, and, as a result, received an official early diagnosis of
glaucoma and is undergoing treatment.

o After a biometric screening, the wife of an employee in Ak-Chin discovered that
her sugar level was over 500. The WellNurse reviewing the biometrics sent her im-
mediately to a doctor. She is now effectively managing her diabetes and her hus-
band credits the nurse with saving his wife’s life.

e In Atlantic City, a WellNurse met an employee whose systolic blood pressure
registered 250 at an onsite biometric screening event. The employee was sent to the
emergency room where he immediately underwent double bypass surgery. Now back
at work and feeling well, the employee credits the screening with saving his life.

The anchor of these programs is the independently operated onsite clinics and
health coaches that can help employees reach their goals. We currently offer five
full-service clinics, six mini-clinics and 28 health coaches across the country.

While these integrated solutions are critical in helping improve health outcomes
and lower costs, we also couple them with tools to help employees have the informa-
tion they need to make informed health care decisions. This consumer-centric ap-
proach includes a health care cost transparency tool, where our employees have al-
ready performed over 130,000 searches to help them shop for health care services.
We continue to evolve our program, and this year we will offer expert second opin-
ions to allow those members with a complex diagnosis an opportunity to have their
case and treatment plan reviewed by an expert physician in that field.

Together, these solutions have helped our employees decrease their health risk
factors, reduce the number of chronic conditions, increase disease compliance and
spend less time in the hospital.

In addition to our work on wellness at Caesars Entertainment, I would like to
highlight a few of the programs at Business Roundtable member companies:

e Exelis Inc. launched a wellness program in 2012, which provides employees and
their families with a variety of opportunities to learn about their current health
statuses and take action to maintain or improve their health. Some of the results
to date include, 43 percent of incentive-eligible members completing all activities to
earn their full incentives, an increase in the percentage of participants who engaged
in the recommended level of physical activity and modest improvements in some
clinical indicators, including a nearly 5 percent increase in the number of individ-
uals whose cholesterol and glucose levels are in the healthy range.

e In 2010, McKesson Corporation implemented a comprehensive wellness pro-
gram through its partner vendor, Vitality. This program includes requirements for
employees and spouses to complete a health assessment, biometric screening and
certain other wellness activities to earn an incentive that reduces employees’ con-
tributions toward health care coverage. Among the results so far, in 2011, 83 per-
cent of McKesson’s eligible population had a “vitality age” (the measure of lifestyle
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and biometric risks of a population) that was greater than their chronological age.
In 2013, results improved to 77 percent.

e Rockwell Automation, Inc. believes that rewarding outcomes is the best way to
achieve better outcomes. In 2010, the company increased its focus on promoting
healthy lifestyles by introducing “Live Healthy” programs designed to reward not
just health improvement, but health achievement. Today 88 percent of employees
meet three or more healthy targets, resulting in a cumulative risk reduction of 9.5
percent over the past 4 years. The company says that its continued commitment to
finding innovative solutions to balance costs and improve the health of its employees
makes them a healthier company overall.

A full compendium of the programs designed to drive innovations in employer
health care at Business Roundtable companies can be found in our report, Driving
Innovation in the Health Care Marketplace: A CEO Report.

The sum of these efforts is a workforce empowered with the information they need
to take control of their health and the tools to do so.

We believe that employer wellness programs provide significant potential for em-
ployees and their families. Further, we believe that over the long term, potential
health care savings may come from behavioral changes, in which individuals become
personally engaged by taking actions to avoid preventable conditions and detect
other conditions as early as possible.

Mr. Chairman, thank you again for the opportunity to discuss the opportunities
created by employer wellness programs today. We are encouraged by the bipartisan
support for these programs in the Affordable Care Act and the continued bipartisan
support for these programs within this committee. I am happy to answer any ques-
tions you may have.

The CHAIRMAN. Thank you, Dr. Loveman.

Dr. Baase.

STATEMENT OF CATHERINE M. BAASE, M.D., CHIEF MEDICAL
OFFICER, THE DOW CHEMICAL COMPANY, MIDLAND, MI

Dr. BAASE. Good morning, Chairman Alexander, Ranking Sen-
ator Murray, and members of the committee. My name is Cath-
erine Baase, and it is my great privilege to serve as the chief
health officer for the Dow Chemical Company. I'm testifying today
on behalf of my company and the American Benefits Council. My
colleague, Janet Boyd, is the current chair of the board of this
council.

I'm most grateful for the invitation to speak at this hearing. I
have great passion and interest in the employer-based health ef-
forts. In fact, I've spent nearly my entire professional career dedi-
i:ated to this field and the advancement of the health of popu-
ations.

I expect that you are hearing much commentary, not only about
the role of employer health efforts but also how health policy and
actions of the EEOC might be impacting employers’ ability to serve
this vital role. I hope that my comments this morning will provide
important perspective in this arena.

It’s no surprise to anyone here that in this country and around
the world, we have incredible health challenges. What you might
not fully appreciate is how very important employers are to the so-
lution. The most important message I want to share with you today
is that successfully engaging employers as part of the overall soci-
etal effort to advance the health of our people is vital. In fact, I do
not believe that we will achieve the public health objectives of this
Nation without an effective effort by employers.

It is a national imperative, and we must find the best approach
to involve our employers and support them in this critical action,
and I am not alone in this view. National and international science
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and policy organizations have concluded that employers and work-
places are absolutely essential to achieving health for society.

I would refer the committee to the November 2014 discussion
paper of the McKinsey Global Institute which concluded that no in-
dividual sector in society on its own can address obesity. It requires
the engagement of as many sectors as possible.

Although the McKinsey paper only addressed obesity, similar po-
sitions about health and chronic disease overall have been taken by
the Institute of Medicine, the World Economic Forum, the Robert
Wood Johnson Foundation, the World Health Organization, and
many other science and policy organizations.

Now, Dow has had over 100 years of experience with the focus
on the health of our people. We’ve had a formal health promotion
effort in place for over 25 years, and a comprehensive corporate
health strategy for more than 10. Over time, our health efforts
have become woven throughout the fabric of our organization. They
have become linked with safety efforts that include off-the-job safe-
ty. They've become a component of leadership development and em-
ployee training programs. Our strategy has even evolved to include
collaboration with community health strategies.

While we do not use financial incentives to drive participation or
outcomes in our global worksite health programs, the wellness com-
ponent of our U.S. health care benefit plan does have a smoking
surcharge. We rely on self-attestation for employees to report their
smoking status and to report their participation in a tobacco ces-
sation program to avoid that surcharge.

Our efforts are working. Since 2004, we have substantially im-
proved the health risk profile of our global population, and Dow
spent $4.8 million less in 2013 on its U.S. health care costs than
we \(zivould have spent had we experienced the industry average
trend.

As outlined in the Council’s strategic plan, “A 2020 Vision,” a
critical component of encouraging employers to offer meaningful
wellness programs is consistent Federal policy that promotes the
health of Americans and is aligned across multiple agencies and
Congress. I can understand why some employers are concerned
with the legal uncertainty that exists with respect to the applica-
tion of GINA and ADA to employer wellness programs. Employers
should not have to face this confusion. We encourage Congress and
the EEOC to work within existing HIPAA and ACA legislative and
regulatory frameworks to provide certainty to employers.

To maintain global competitiveness and to achieve health in our
communities, American companies must encourage healthy behav-
ior with every tool in our toolkit. A healthy workforce is a produc-
tive one, and a productive workforce makes for a healthier Amer-
ican economy. Thank you.

[The prepared statement of Dr. Baase follows:]

PREPARED STATEMENT OF CATHERINE BAASE, M.D.
SUMMARY

National and international science and policy organizations have concluded that
employers and workplaces are absolutely essential to achieving health for society.
The business case for employer involvement in health has evolved and continues to
advance. Population health is best achieved with business strategies that address
employees as well as the community. Employers and vendors are making greater
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use of population strategies and evidence-based approaches. The imperative for soci-
ety is that we find the best way to support the business sector and keep employers
engaged in effectively addressing the health of workers and their families.

Dow has over 100 years of experience with a focus on the health of our people.
Over time, our health efforts became woven throughout the fabric of our organiza-
tion. They became linked with safety efforts including off the job safety and they
became a component of leadership development and employee training programs.
We recognize that the health situation of the communities where we operate can
be a great asset and a multiplier to our efforts.

While we do not use financial incentives to drive participation or outcomes in our
global worksite health programs, we have a financial incentive—a smoking sur-
charge—for our medical plans ($50 per month) and dental plans ($10 per month).
We rely on self-attestation for employees to report smoking status and participation
in a tobacco cessation program to avoid the surcharge.

Our efforts are working. Since 2004 we have improved the health risk profile of
our global population substantially. Dow spent $4.8 million less in 2013 U.S. health
caredcosts than we would have spent had we experienced the industry average
trend.

As outlined in the Council’s recently released strategic plan, A 2020 Vision, a crit-
ical component of encouraging employers to offer meaningful wellness programs is
consistent Federal policy that promotes the health of Americans and is aligned
across multiple agencies and Congress. Notwithstanding employers’ increasing in-
terest in establishing wellness programs and support for the PPACA wellness provi-
sions, a great deal of legal uncertainty exists with respect to the application of both
GINA and the ADA to these programs. The Council and Dow encourage Congress
and/or the EEOC to work within the existing HIPAA and PPACA legislative and
regulatory framework to provide certainty and flexibility to employers.

To maintain global competitiveness and help to achieve health in our commu-
nities, American companies must encourage healthy behavior with every tool in our
toolkit. A healthy workforce is a productive workforce, and a productive workforce
makes for a healthier American economy.

My name is Catherine Baase. I am the chief medical officer for The Dow Chemical
Company (“Dow” or “the Company”). I am testifying today on behalf of my company
and for the American Benefits Council (the “Council”). My colleague, Janet Boyd,
currently serves as chair of the council’s board of directors.

Dow, founded in Michigan in 1897, has become one of the world’s leading manu-
facturers of chemicals and plastics. We supply products to customers in 160 coun-
tries around the world, connecting chemistry and innovation with the principles of
sustainability to help provide everything from fresh water, food, and pharma-
ceuticals to paints, packaging and personal care products.

The Council is a public policy organization representing principally Fortune 500
companies and other organizations that assist employers of all sizes in providing
benefits to employees. Collectively, the Council’s members either sponsor directly or
provide services to health and retirement plans that cover more than 100 million
Americans. Many of the Council’s members are at the forefront of the workplace
wellness revolution, developing programs to help employees live healthier lives and
manage chronic conditions.

Dow and the Council are strong supporters of employer-based wellness programs
as an important tool for achieving better health outcomes for not only our employees
but also our communities as a whole. According to the Kaiser Family Foundation’s
Employer Health Benefits 2014 Annual Survey, 98 percent of large companies (with
200 or more workers) and 73 percent of smaller companies in the United States of-
fered at least one wellness program in 2014, and more than 75 percent of U.S. em-
ployees now have access to such programs.12 My testimony reviews both the recent
studies supporting the need for employer engagement but also describes various
types of employer-based programs and the need for strong public policy to support
these programs.

CLEAR RATIONALE FOR EMPLOYER ENGAGEMENT
Key Points:
1Kaiser Family Foundation, Employer Health Benefits 2014 Annual Survey Wellness Pro-
grams and Health Risk Assessments 196 (2014) [hereinafter KFF Survey].

2Sloan Center on Aging & Work at Boston College, Fact Sheet 38: Health and Wellness Pro-
grams in the Workplace 1 (July 2014).
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e Business/Employers are absolutely essential to society/countries achieving
health for their people.

e Success in engaging the business community, with appropriate actions as part
of a broad societal strategy to improve health, is an imperative.

e To have optimal impact, employers need to have a comprehensive health strat-
egy.
e The insight and business case for employer involvement in health has evolved.
The health of employees and the communities in which the business operates have
connection to multiple business/employer priorities.

e It is possible to have a significant impact on the health of the employees
through corporate health strategies and programs. The experience of Dow shares
some of the impact of employer health strategies.

In November 2014, McKinsey Global Institute released a compelling document il-
lustrating the overwhelming nature of the challenge our country faces with obesity
and the importance of all sectors—including the business community—being in-
volved if we hope to find a better future.? The McKinsey Global Institute (MGI) is
the business and economics research arm of McKinsey & Company, which was es-
tablished in 1990 to develop a deeper understanding of the evolving global economy.
Its goal is to provide leaders in the commercial, public and social sectors with the
facts and insights on which to base management and policy decisions. Its discussion
paper provides a perspective on the nature and causes of the obesity problem and
it provides recommendations. The report states,

“Obesity is now a critical global issue, requiring a comprehensive intervention
strategy rolled out at scale. More than 2.1 billion people—nearly 30 percent of
the global population—are overweight or obese. That’s nearly 2%2 times the
number who are undernourished. Obesity, which should be preventable, is now
responsible for about 5 percent of all deaths worldwide. If its prevalence con-
tinues on its current trajectory, almost half of the world’s adult population will
be overweight or obese by 2030. This preliminary paper aims to start a global
discussion on the components of a successful societal response.”

In its executive summary, MGI makes several main points summarized as follows:

e Any single intervention is likely to have only a small overall impact on its own.
A systemic, sustained portfolio of initiative, delivered at scaled is needed.

e Education and personal responsibility are critical but not sufficient. Changes to
the environment and societal norms are also needed.

e No individual sectors in society—governments, retailers, consumer-goods com-
panies, restaurants, employers, media organizations, educators, health-care pro-
viders or individuals—on their own can address obesity. Success requires engage-
ment from as many sectors as possible—together.

e Implementing obesity abatement will not be easy; (1) deploy as many interven-
tions as possible at scale, (2) understand how to align incentives and build coopera-
tion and (3) do not focus unduly on prioritizing.

e The evidence based on clinical and behavior interventions is far from complete,
proving a barrier to action; this need not be so. Experiment, rather than waiting
for perfect proof.

As noted in the third bullet above, no individual sector in society, whether govern-
ment, retailers, consumer-goods companies, restaurants, employers, media organiza-
tions, educators, health-care providers or individuals on their own can address obe-
sity. It requires engagement from as many sectors as possible.

This McKinsey paper is focused on obesity. However, very similar reviews and po-
sitions have been taken by policy organizations and learned bodies about the ability
to create healthy populations in general.

The World Economic Forum, in consideration of all non-communicable diseases,
has stated that it is clear that chronic diseases are affecting social and economic
capital globally. Non-communicable diseases are strongly connected to other global
risks and fiscal crisis as well as underinvestment in infrastructure and food, water
and energy security. The nature and extent of the challenges with non-commu-
nicable diseases will require the mobilization of social forces and people outside of
health systems to make progress.*

The model of health created by the World Health Organization (WHO), and illus-
trated in their model, brings forward the concept that the approach to a healthy
workplace includes an interface with the community, as noted in the Figure below.

3McKinsey Global Institute, Overcoming obesity: An initial economic analysis (November
2014).
4World Economic Forum, Global Risks 2010 (2010).
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Figure ES1
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The Roadmaps to Health program from the Robert Wood Johnson Foundation also
notes the business community as a core element of the method to achieve healthier
communities through collective impact as noted here and taken from its Web site.5

5http:/ www.countyhealthrankings.org [ resources | 101-presentation.
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The Institute of Medicine, as a part of the National Academy of Sciences, has con-
vened a Population Health Roundtable (the “Roundtable”), of which I am privileged
to be a member. The Roundtable has considered for over a year the nature of the
situation this country faces in addressing the health of populations, the multiple
causes and factors which are at work in creating health or lack of health and the
path forward to a better future. They, too, have determined that it will take the en-
gagement of multiple sectors of society to make progress, and that includes the busi-
ness community/employers. In July 2014, this Roundtable convened a workshop en-
titled “Business Engagement in Population Health Improvement,” which further ex-
plored the rationale, opportunity and case examples of the business/employer com-
munity and their beneficial impact not only on their own employees but also the
families of those employees and the communities where they operate.®

During this July workshop, I presented a view of the rationale for business en-
gagement in health broadly by illustrating the nature of the current situation and
the multiple pathways through which the current policy environment is adverse to
business success, using the macroeconomic model below, which highlights the align-
ment of business priorities and health.

6 Institute of Medicine, Business Engagement in Building Healthy Communities: Workshop
Summary (July 2014).
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One of the challenges in population health is that no single entity feels ownership
of, or has responsibility or accountability for taking control and finding solutions.
The task now is to create collective ownership of population health and engage peo-
ple from all sectors, including the business community.

The Macroeconomic Concept Model (the “Model”) focuses on how business gen-
erates money in society. Some of that money is used to pay employee wages and
some percentage, in the form of taxes, goes into a common resource pool. A portion
of the employee wages also contributes to the shared resource pool of taxes serving
the needs of society. The Model illustrates six key ways in which the current health
scenario is negatively impacting the success of the business sector. A better under-
standing of how the Model’s elements are destructive to a business’s success should
motivate the business community to become more engaged. The six elements are:

e Wage compression: Increasing health care costs are resulting in wage com-
pression; that is, a greater percentage of total compensation is going toward health
care benefits versus take-home wages. This can be an issue in the ability to attract
and retain global talent as well as achieve satisfaction and better morale in the
workplace.

¢ Reduced profits: A greater percentage of total funds generated by business
have to be allocated toward health care, resulting in reduced profits. Further, the
significant waste in the healthcare system means that dollars invested to achieve
health are not delivering high value.

e Eroded foundation for business: Money from the common resource pool
funds health care as well as education, infrastructure, and other social priorities.
Education and infrastructure are essential foundation elements for the success of
business; however, they are being undermined by the diversion of greater and great-
er percentages of the societal resource base toward health care.

e Less healthy workforce: Business also needs healthy people in order to be
successful. The unfortunate reality is that the increasing expenditures on healthcare
are not delivering greater health for our population. Relative to other developed
countries our people are losing ground on health markers. As businesses invest sig-
nificantly in their employee base, they hope to have the full potential of those work-
ers to achieve their goals. Diminished health impacts performance potential.

e Impact on elements essential to the creation of health: The same ele-
ments that are essential to business such as education are important social deter-
minants of health. Diversion of spending away from education and infrastructure
also undermines the creation of health.

e Diminished purchasing power: The cumulative impact of the current sce-
nario is a diminished market because there is less take-home pay, and less dispos-
able income.
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EXPERIENCES OF THE DOW CHEMICAL COMPANY

What employers really want is better health for their people and the communities
in which they operate, better quality of care overall and better value for their dol-
lars spent in pursuit of health.

At Dow, we have over 100 years’ experience with a corporate focus on the health
of our people. We have had a formal health promotion initiative for nearly 30 years.
Our efforts have been recognized as innovative and successful by numerous organi-
zations all over the world. Over 10 years ago, we established the Dow Health Strat-
egy as a formal corporate level strategy. This strategy was built upon a comprehen-
sive business case and is graphically illustrated below. Our actions within the strat-
egy are focused in four key areas: prevention, quality and effectiveness of care,
health system improvement and advocacy.

== The Dow Health Strategy

Vision: We optimize health, human petformaice,
and the long-term value for Dow
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Subsequent to developing the initial health strategy design, we have had contin-
ued insight and evolution of the business case and our action plan. Since our formal
health promotion programs started, we have had comprehensive programs covering
a broad array of prevention topics and utilizing a portfolio of methods from edu-
cation to health assessments and counseling to group classes and targeted cam-
paigns. We set policies like a tobacco policy. Over time, the health efforts became
woven throughout the fabric of the organization. They became linked with safety ef-
forts including off the job safety; they became a component of leadership develop-
ment and employee training programs. We became intentional about setting a posi-
tive culture and environment for health including development of a corporate food
philosophy and joint efforts with our facilities function to explore sit/stand desks
and other aspects of our building design and management which can impact health.

At this point, our business rationale links our health focus to many corporate pri-
orities including safety, attracting and retaining talent, employee engagement and
job satisfaction, corporate social responsibility, sustainability and profitability. This
alignment of organizational priorities and the benefits of a healthy population rein-
force the importance of healthy people to an organization. Thus, the value to the
organization is broad and includes a serious focus on healthcare costs but much
more.
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We also recognize that in our pursuit of the goals of our health strategy, the com-
munities within which we operate and the health situation of those communities
can be a great asset and a multiplier to our efforts. We see the benefit of construc-
tive collaboration with our communities.

We see our strategy as one of shared responsibility, as illustrated in the following
diagram:

®% Shared Responsibility
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As we pursued a “Culture of Health” several years ago, we launched an effort
called the Healthy Workplace Index. This tool assigns scores for key elements and
a cumulative score—Bronze, Silver, Gold or Platinum—for each Dow site in the
United States and throughout the world. The use of this index is completely vol-
untary for each site, yet it has been widely used by the majority of sites across the
country. The elements of the index are illustrated by the following diagram:

== Healthy Workplace Index — Key Elements
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The following chart shows the progress in achievement over time of scores and
the increasing number of sites achieving higher milestones.

=% Healthy Culture:
Healthy Workplace Index Progress
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We recognized the power of culture and environment in supporting healthy lives.
As we worked to create and strengthen this culture in our workplaces, we began
to bring into our view the opportunity to collaborate with others to create a commu-
nity of health excellence where we operate. One example of this collaborative effort
with the community is the Michigan Health Improvement Alliance serving 14 coun-
ties in central Michigan around our corporate headquarters. Since 2007, we have
worked in a collective impact approach with all sector stakeholders in these coun-
ties. Through MiHIA, our communities are currently pressing to reduce waste and
improve care through the “Choosing Wisely” campaign of the American Board of In-
ternal Medicine Foundation. We are working to change the health system in our re-
gion to move upstream in the disease process by establishing a new norm and proc-
esses to identify and intervene to address pre-diabetes using the CDC’s evidence
based intervention known as the Diabetes Prevention Program. More detailed infor-
mation on the progress of this multi-stakeholder effort is available on the Web site.”

= Community: Beyond the Company Walls

Michigan Health Information Alliance, Inc.
Regional not-far-profit multi-stakeholder coaliion (www.mihia.org)
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DOW’S SYSTEM FOR MEASURING IMPACT AND APPROACH TO USE OF INCENTIVES

Throughout our corporate health efforts, we have implemented extensive meas-
ures to track outcomes. We track progress across our sites around the world. Partici-
pation in our health promotion programs is voluntary. We do not use financial in-
centives to drive participation or outcomes in our global worksite health programs.
Our employees value the services we offer and the programs available to them. Our
global participation rates are very high—approaching 90 percent for completion of
health assessments.

However, in our U.S. healthcare benefit plan, we do have one financial incentive.
On January 1, 2010, we introduced a smoking surcharge for our medical plans ($50
per month) and dental plans ($10 per month). Of course one of the goals was to dis-
courage smoking but the other purpose was just to recognize the increased cost of
medical and dental coverage for a tobacco user. The surcharge can be avoided by
agreeing to attend a tobacco cessation class. In the case of reporting smoking status
and the report of attendance at a tobacco cessation class, both are self-attestation.

The impact of our efforts is evidenced in the graphic below. Specifically, the graph
shows our experience in U.S. health care spending and our experience worldwide
in tracking our top three priority health risks since 2004. Due to our 1.3 percent
trend in 2013, Dow spent $4.8 million less in 2013 U.S. health care costs than we
would have spent had we experienced the industry average trend of 4.2 percent. Our
5-year trend is less than 2 percent. Recognizing favorable trend compounding over
the last 5 years, we spent $44.8 million less in 2013 than we would have spent in
2013 had we experienced average trend over the last 5 years.

7hitp:/ /www.mihia.org.
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Regarding health risks, since 2004 we have seen a more than 15 percent increase
in the percent of our employee population at low risk for BMI, physical activity and
tobacco and a 28 percent decrease in the employee population at high risk for these
same three risk factors. Further, a 2012 study conducted by Towers Watson com-
paring our population to peer companies with adjustments for demographics and
other variables found that our entire covered lives in the U.S. healthcare plans pop-
ulation had a 9 percent better health risk profile than their book of business and
our prevalence of chronic conditions was 17 percent less than others while we spent
17 percent less on chronic conditions.

"= Progress in Qutcomes
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OVERVIEW OF THE CURRENT STATE OF EMPLOYER SPONSORSHIP OF WELLNESS
PROGRAMS

Experiences of other employers with wellness programs also evidence positive re-
sults. A global survey by Buck Consultants, representing the views of 1,041 em-
ployer respondents based in 37 countries, states the leading results of wellness pro-
grams are “reducing sick leave” and “presenteeism” (the practice of attending work
while sick), and “improving workforce morale and engagement.”8

Data from the 2013 RAND Employer Survey, sponsored by the U.S. Department
of Labor, suggest that employers view the impact of their wellness programs over-
whelmingly as positive, with 78 percent stating that it decreased absenteeism and
80 percent stating that it increased productivity.®

A 2013 Society of Human Resource Management (SHRM) Survey reported that
three quarters (76 percent) of employers said their wellness initiatives are “some-
what” or “very effective,” 10 while 32 percent of respondents to a 2014 Mercer Survey
said specifically that the health risks of the population served by their wellness pro-
grams were improving.!! These results support published research findings that
workplace wellness programs can improve health status, as measured with physio-
logical markers (such as body mass index, cholesterol levels and blood pressure).12

8Buck Consultants, Working Well: A Global Survey of Health Promotion and Workplace
Wellness and Productivity Strategies, Executive Summary 2 (2014).

9RAND, Workplace Wellness Programs Study: Final Report 53 (2013).

10Society of Human Resource Management, State of employee benefits in the workplace—
Wellness initiatives 4 (2013).

11 Mercer, Taking health management to a new level (2014) via Sloan Center, supra note 2,
at 3.

12RAND, supra note 4 at 61.
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Like Dow’s experience, other employers’ programs hold the promise of more direct
economic benefits under the principle that successful preventive actions, better-man-
aged chronic conditions and fewer episodes of care will result in reduced health
service utilization and fewer claims. The Buck Consultants study found that per-
employee per-year health care costs were identified as a valuable outcome by 68 per-
cent of employees.13

Indeed, the RAND study found that while it is not clear at this point whether
improved health-related behavior will translate into lower health care cost, there is
reason to be optimistic. Fully 60 percent of respondents indicated that their wellness
program reduced health care cost,'* with reductions in inpatient costs accounting
for 68 percent of the total cost reduction, compared to outpatient costs (28 percent)
and prescription drug costs (10 percent).15

EMPLOYERS’ PROGRAM DESIGNS VARY

Employers have developed a variety of wellness program designs. The most com-
mon offerings generally include:

e immunizations/flu shots (53 percent of all firms, 87 percent of large firms);

e web-based resources for healthy living (39 percent/77 percent);

o wellness newsletters (34 percent/60 percent);

e employee assistance programs (“EAPs”) (29 percent/79 percent);

e gym membership discounts or onsite exercise facilities (28 percent/64 percent);

e smoking cessation programs (27 percent/64 percent);

e biometric screening programs (for blood pressure, cholesterol, glucose, and body
fat) (27 percent/51 percent);

o lifestyle or behavioral coaching (23 percent/58 percent);

e nutrition/healthy living classes (20 percent/47 percent); and

o weight-loss programs (19 percent/48 percent).16

Many of these design elements are also common to value-based insurance designs
(V-BID), which are related to wellness programs in that they also make use of fi-
nancial incentives to increase health outcomes, similar to how Dow implemented our
smoking incentive relating to our premium levels. For example, in one study, com-
pletion of a health risk assessment was a V-BID participation requirement for 26
percent of companies; participation in a disease management, weight management
or tobacco cessation program was a requirement for 29 percent of companies.'?

Additionally, many employers expand these programs to the family members of
their employees. The Buck Consultants survey found that 62 percent of programs
include spouses, 52 percent include domestic partners and 43 percent include chil-
dren.1® A separate study found that 17 percent of firms offer wellness programs to
their retirees.1?

The evidence base regarding workplace health promotion has evolved and con-
tinues to advance. Employers and vendors are making greater use of population
strategies and evidence-based approaches. There is more advanced thinking to cre-
ate cultures which advance health. Organizations are increasing their sophistication
in establishing comprehensive efforts and an overarching health strategy. Con-
sistent with the Center for Disease Control and Prevention’s “Health in All Policies”
efforts, the worksite is a critical venue to address health needs and health improve-
ment. Advanced approaches to population health in communities with an emphasis
on Patient Centered Medical Homes, are working to make sure that the “medical
neighborhood” is functioning in a strong manner knowing that everything cannot be
accomplished in a physician’s office. All of this underscores the importance of sup-
porting and keeping employers engaged in addressing health. It matters to society
and to the quality of life of those in the workforce.

CHALLENGES WITH CURRENT PUBLIC POLICY

Employers applaud Congress for working on a bipartisan basis to craft the
wellness provisions in the Patient Protection and Affordable Care Act (PPACA) that
built on the existing framework created in the Health Insurance Portability and Ac-
countability Act of 1996 (HIPAA). PPACA’s bipartisan provision increased employer

13 Buck Consultants, supra note 3, at 4.

14RAND, supra note 4 at 53.

15RAND, supra note 4 at 57.

16 KFF Survey, supra note 1, at 199. Similar results also available from Optum, Fifth Annual
Wellness in the Workplace Study: An Optum Research Update 5 (2014)

17 Aon Hewitt, 2014 Health Care Survey 33 (2014).

18 Buck Consultants Survey Executive Summary, supra note 3, at 3.

19 Optum, supra note 12 at 7.
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flexibility in designing programs to improve the health of employees and their fami-
lies. Additionally, the PPACA has helped to cement wellness programs as one of the
cornerstones of health reform.

A critical component of encouraging employers to offer meaningful wellness pro-
grams is consistent Federal policy that promotes the health of Americans and is
aligned across multiple agencies and Congress. We welcome the opportunity to work
with this committee, the Equal Employment Opportunity Commission (EEOC) and
other stakeholders to provide legal and regulatory certainty to employers offering
wellness programs to their employees.

Legal Landscape

Wellness programs are subject to the jurisdiction of the Department of Labor
(“DOL”), the Department of the Treasury (“Treasury”), the Department of Health
and Human Services (“HHS”), and the EEOC via a range of Federal statutes and
regulations. Many States have laws governing wellness programs, as well. The dis-
cussion below sets forth the basic Federal legal framework applicable to the over-
sight of wellness programs. This is not intended to be an exhaustive discussion of
all Federal legal issues related to wellness programs but rather to provide a basis
for understanding compliance and other issues employers face with regard to
wellness programs.

Health Insurance Portability and Accountability Act of 1996

For years, wellness programs have been subject to extensive regulation by the
DOL, HHS, and Treasury by virtue of the Health Insurance Portability and Ac-
countability Act of 1996, Pub. L. No. 104-191 (“HIPAA”). HIPAA provides privacy
a{ld nondiscrimination protections to consumers in connection with group health
plans.

Specifically, Titles I and IV of HIPAA added certain provisions to the Internal
Revenue Code (“Code”), the Employee Retirement Income Security Act (“ERISA”),
and the Public Health Service Act (“PHSA”).20 These provisions are generally in-
tended to prohibit group health plans and group health insurance issuers from dis-
criminating against individuals in eligibility, benefits, or premiums based on a
health factor, which includes, among other things, disability.21 An exception to the
general rule allows premium discounts, rebates, and cost-sharing modifications (all
forms of incentives or rewards) in return for adherence to certain programs of
health promotion and disease prevention, such as a wellness program.22

Final regulations issued by the DOL, HHS and Treasury to implement these pro-
visions of HIPAA took effect in 2007, and impose rules that certain wellness pro-
grams must satisfy in order to allow incentives to be provided to participants.23 Pro-
grams that either do not require an individual to meet a standard related to a
health factor in order to obtain a reward or that do not offer a reward at all
(“participatory wellness programs”) are not subject to the additional rules if partici-
pation in the program is made available to all similarly situated individuals.24 Pro-
grams that require individuals to satisfy certain health factor standards in order to
obtain a reward (“health-contingent wellness programs”) must satisfy a host of re-
quirements in order to satisfy the HIPAA nondiscrimination rules.25

The requirements are intended to prevent discrimination in the use of incentives
in connection with wellness programs based on a health factor such as disability.
In particular, the requirements that a wellness program (1) “not be a subterfuge for
discriminating based on a health factor, and not be highly suspect in method,” and
(2) the requirement that a “reasonable alternative standard (or waiver of the other-
wise applicable standard)” be provided to individuals for whom it is unreasonably
difficult due to a medical condition to satisfy the standard or for whom it is medi-

20 See Code § 9802, ERISA § 702, PHSA §2705.

21 See Code §9802(a)(1) (“. . . a group health plan may not establish rules for eligibility (in-
cluding continued eligibility) of any individual to enroll under the terms of the plan based on
. . . [dlisability.” Other health factors are: (i) health status, (ii) medical condition (including
both physical and mental illnesses), (iii) claims experience, (iv) receipt of health care, (v) medical
history, (vi) genetic information, and (vii) evidence of insurability (including conditions arising
out of acts of domestic violence).

22Code §9802(a)(1).

23 Nondiscrimination and Wellness Programs in Health Coverage in the Group Market, 71
Fed. Reg. 75,014 (Dec. 13, 2006).

24 See 26 C.F.R. §54.9802-1(f)(1). Examples of participatory wellness programs include reim-
bursement of gym memberships, diagnostic testing that does not condition receipt of reward on
attainment of certain outcomes, and a program that reimburses employees for the costs of smok-
ing cessation programs regardless of whether an employee stops smoking.

25See 26 C.F.R. §54.9802-1(f)(2). Examples include not smoking, attainment of certain bio-
metric screening results, and achieving exercise targets.
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cally inadvisable to attempt to satisfy the standard each provide stringent protec-
tions to individuals with disabilities.

Patient Protection and Affordable Care Act

Congress signaled its strong support for the use of wellness program incentives
and the protections provided in the current HIPAA nondiscrimination rules in a bi-
partisan provision of the PPACA. Specifically, PPACA Section 1201 codifies the
HIPAA regulations and increases the permitted incentive from 20 percent to 30 per-
cent (and permits regulators to increase incentives up to 50 percent in their discre-
tion). This is a rare bipartisan provision in the controversial health care reform law
and reflects Congress’s approval of the offering of incentives for health-contingent
wellness programs.

On June 3, 2013, the DOL, HHS and Treasury issued final rules on “Incentives
for Nondiscriminatory Wellness Programs in Group Health Plans.”26 These new
final HIPAA wellness rules are based on the same general framework as the exist-
ing HIPAA wellness rules and incorporate changes that were mandated by the
PPACA, including increased limits on the amount of health-based wellness program
rewards that a plan can offer or penalties it can impose.

Under the PPACA—as under the previous HIPAA rules—plans first must deter-
mine whether their wellness program is Participatory or Health-Contingent. A pro-
gram will be considered Participatory if none of the conditions to obtain a reward
are based on an individual satisfying a health standard, and thus participatory pro-
grams are not required to meet the HIPAA wellness rule requirements. Health-Con-
tingent programs must meet the additional requirements of the HIPAA wellness
rules in order to be in compliance with the HIPAA nondiscrimination rules. A
wellness program is considered to be Health-Contingent if it requires an individual
to satisfy a standard related to a health factor in order to obtain a reward. The June
2, 2013, final rules break the Health-Contingent category down further into Activ-
ity-Based and Outcome-Based, with different requirements for each depending on
the type of program.

The PPACA has helped to cement wellness programs as one of the cornerstones
of health reform. In addition to the express codification of the HIPAA wellness pro-
gram regulations in PPACA Section 1201 discussed above, there are numerous other
provisions relating to wellness initiatives in the PPACA, including:

e Employer wellness program evaluation tools.27
e Health plan quality-of-care report and employee notice.28
e Small-employer wellness program grants.2°

These provisions are inextricably linked to the fundamental fabric of the PPACA
and indicate the clear intent of Congress and the Obama administration that
wellness programs should be analyzed, studied and incorporated into the new re-
formed health care system, and that the employer role in sponsoring wellness plans
should be supported.

Genetic Information Nondiscrimination Act of 2008

Wellness program design and implementation is also shaped by the Genetic Infor-
mation Nondiscrimination Act of 2008, Pub. L. No. 110-233 (“GINA”). Title I of
GINA, which is under the jurisdiction of DOL, HHS and Treasury, addresses wheth-
er and to what extent group health plans may collect or use genetic information,
including family medical history. Title II of GINA, under the jurisdiction of EEOC,
restricts how employers and certain other “covered entities” (collectively referenced
herein as “employers” for purposes of clarity) may collect and disclose genetic infor-
mation and prohibits employers from using genetic information in employment deci-
sions.

Title I: Title I of GINA amended the Code, ERISA, and the PHSA to prohibit dis-
crimination in health coverage based on genetic information. Interim final rules
were published in the Federal Register on October 7, 2009.30 Title I of GINA, in
relevant part, prohibits group health plans and health insurance issuers in the
group and individual markets from discriminating against covered individuals based
on genetic information. Title I applies to a wide variety of group health plans, in-
cluding wellness programs that constitute or are related to group health plans. Title

2678 Fed. Ref. 33158

27PPACA §§4303, 10404.

28 PPACA §1001.

29 PPACA §10408.

30 Interim Final Rules Prohibiting Discrimination Based on Genetic Information in Health In-
surance Coverage and Group Health Plans, 74 Fed. Reg. 51,664 (Oct. 7, 2009).
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I generally prohibits a group health plan and a health insurance issuer in the group
market from:

e increasing the group premium or contribution amounts based on genetic infor-
mation;

e requesting or requiring an individual or family member to undergo a genetic
test; and

® requesting, requiring or purchasing genetic information prior to or in connection
with enrollment, or at any time for underwriting purposes.3!

The prohibition on requesting, requiring or purchasing genetic information at any
time for underwriting purposes affects wellness programs. The term “underwriting
purposes” is defined broadly to include rules for eligibility for benefits and the com-
putation of premium or contribution amounts, and it does not merely encompass ac-
tivities relating to rating and pricing a group policy.32 The regulations clarify that
the term “underwriting purposes” includes changing deductibles or other cost-shar-
ing mechanisms, or providing discounts, rebates, payments in kind, or other pre-
mium differential mechanisms in return for activities such as completing an HRA
or participating in a wellness program.33 “Genetic information” is defined for pur-
poses of GINA Title I to include family medical history.34

Wellness programs cannot provide rewards for completing HRAs that request ge-
netic information (including family medical history), because providing rewards
would violate the prohibition against requesting, requiring or purchasing genetic in-
formation prior to or in connection with enrollment, or at any time for underwriting
purposes. A plan or issuer can collect genetic information through HRAs under Title
I of GINA as long as no rewards are provided for such genetic information (and if
the request is not made prior to or in connection with enrollment).35 A plan or
issuer can provide rewards for completing an HRA as long as the HRA does not col-
lect genetic information.

Title II: Title II of GINA, which is under EEOC’s jurisdiction, restricts how em-
ployers may collect and disclose genetic information and prohibits employers from
using genetic information in employment decisions. Final regulations under Title II
were published in the Federal Register on November 9, 2010.36

The final Title I regulations provide that it is unlawful for an employer to dis-
criminate against an individual based on his or her genetic information with regard
to, among other things, privileges of employment.3?” Where a wellness program is
considered to be a privilege of employment, the sponsoring employer may be subject
to regulation under Title II with respect to the wellness program.

Title II generally prohibits employers from requesting, requiring or purchasing ge-
netic information of an individual or a family member of the individual. An excep-
tion is provided where health or genetic services are offered by the employer, includ-
ing where they are offered as part of a wellness program, if the employer meets cer-
tain requirements:

e The provision of genetic information by the individual is voluntary, meaning the
covered entity neither requires the individual to provide genetic information nor pe-
nalizes those who choose not to provide it;

e The individual provides prior knowing, voluntary, and written authorization,
meaning that the covered entity uses an authorization form that (1) is written in
language reasonably likely to be understood by the individual from whom the infor-
mation is sought, (2) describes the information being requested and the general pur-
poses for which it will be used, and (3) describes the restrictions on disclosure of
genetic information;

o Individually identifiable genetic information is provided only to the individual
(or family member and the health care professional or genetic counselor providing
services); and

e The information cannot be accessed by the employer (except in aggregate
terms).38

31Interim Final Rules Prohibiting Discrimination Based on Genetic Information in Health In-
surance Coverage and Group Health Plans, 74 Fed. Reg. at 51,665.

32 Code §9832(d)(10)(B).

3326 C.F.R. §54.9802-3T(d)(1)(ii); 29 C.F.R. §2590.702-1(d)(1)(ii); 45 C.F.R. § 146.122(d)(1)(i1).

3426 C.F.R. §54.9802-3T(a)(3); 29 C.F.R. §2590.702-1(a)(3); 45 C.F.R. § 146.122(a)(3).

35Interim Final Rules Prohibiting Discrimination Based on Genetic Information in Health In-
surance Coverage and Group Health Plans, 74 Fed. Reg. at 51,669.

36 Regulations Under the Genetic Information Nondiscrimination Act of 2008, 75 Fed. Reg.
68,912 (Nov. 9, 2010).

37See 29 C.F.R. §1635.4.

38See 29 C.F.R. §1635.8(b)(i). See also Commission Informal Discussion Letter (June 24,
2011), http:/ /www.eeoc.gov [ eeoc [ foia [ letters /2011 /ada gina incentives.html.
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Incentives may not be offered for individuals to provide genetic information.39
Thus, an employer may offer an incentive for completing an HRA (a common compo-
nent of wellness programs) that includes questions about family medical history or
other genetic information, provided that the employer specifically identifies those
questions and makes clear, in language reasonably likely to be understood by those
completing the HRA, that an individual need not answer the questions that request
genetic information in order to receive the incentive.

In addition, the final regulations provide that an employer may offer an incentive
to encourage individuals who have voluntarily provided genetic information that in-
dicates they are at increased risk of acquiring a health condition in the future to
participate in disease management programs or other programs that promote
healthy lifestyles, and/or to meet particular health goals as part of a health or ge-
netic service. However, to comply with Title II of GINA, these programs must also
be offered to individuals with current health conditions and/or to individuals whose
lifestyle choices put them at increased risk of developing a condition but who have
not volunteered genetic information.40

Americans with Disabilities Act

The EEOC also regulates wellness programs pursuant to Title I of the Americans
with Disabilities Act (“ADA”). Title I of the ADA prohibits discrimination against
qualified individuals with disabilities.4! The ADA prohibits employers from con-
ducting medical examinations or making inquiries regarding disabilities at any
pointguring the hiring process or during employment, with certain limited excep-
tions.

Title I of the ADA allows employers to conduct voluntary medical examinations,
including voluntary medical histories, which are part of an employee health pro-
gram available to employees at a work site. Any medical information acquired as
part of the program is kept confidential and separate from personnel records. There
is little guidance regarding what the term “voluntary” means in this context.

The EEOC has issued numerous informal discussion letters that generally provide
that a wellness program is considered voluntary as long as an employer neither re-
quires participation nor penalizes employees who do not participate.#3 The EEOC
has stated in certain of these informal discussion letters that it has not taken a po-
sition on whether, and to what extent, Title I of the ADA permits an employer to
offer financial incentives for employees to participate in wellness programs that in-
clude disability-related inquiries (such as questions about current health status
asked as part of an HRA) or medical examinations (such as blood pressure and cho-
lesterol screening to determine whether an employee has achieved certain health
outcomes). The EEOC has also issued Enforcement Guidelines providing, among
other things, that a wellness program is voluntary as long as an employer neither
requires participation nor penalizes employees who do not participate.44

The EEOC has, on at least two occasions, come close to providing clarifying guid-
ance. In 1998, the EEOC stated in an informal discussion letter that “[i]t could be
argued that providing a monetary incentive to successfully fulfill the requirements
of a wellness program renders the program involuntary” and that “where an em-
ployer decreases its share of the premium and increases the employee’s share, re-
sulting in a significantly higher health insurance premium for employees who do not
participate or are unable to meet the criteria of the wellness program, the program
may arguably not be voluntary.” 45

In addition, on March 6, 2009, the EEOC rescinded part of a January 6, 2009,
informal discussion letter which provided, in part, that:

[A] wellness program would be considered voluntary and any disability-re-
lated inquiries or medical examinations conducted in connection with it would

39 See 29 C.F.R. § 1635.8(b)(2)(ii).

4029 C.F.R. § 1635.8(b)(2)(iii).

4142 U.S.C. §12112(a).

4242 U.S.C. §12112(d).

43 See Commission Informal Discussion Letter (Jan. 18, 2013), Attp:/ /www.eeoc.gov [ eeoc / foia /
letters /2013 /ada wellness programs.html; Commission Informal Discussion Letter (June 24,
2011), http:/ /www.eeoc.gov [ eeoc/ foia [ letters /2011 /ada gina incentives.html; Commission In-
formal Discussion Letter (May 6, 2009), http://www.eeoc.gov/eeoc/foia/letters/2009/
ada disability medexam healthrisk.html. See also American Bar Ass'm, Questions for the
EEOC Staff for the 2009 Joint Committee of Employee Benefits Technical Session (2009),
http:/ |www.abanet.org /jceb /2009 | EEOC2009.pdf.

44 See Equal Employment Opportunity Comm’n, Enforcement Guidance: Disability-Related In-
quiries and Medical Examinations of Employees Under the Americans with Disabilities Act
(ADA), Q&A 22 (2000), hitp:/ /www.eeoc.gov | policy | docs | guidance-inquiries.html.

45 See Commission Informal Discussion Letter (Jan. 23, 1998) (on file with Council).
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not violate the ADA, as long as the inducement to participate in the program
did not exceed 20 percent of the cost of employee only or employee and depend-
ent coverage under the plan, consistent with regulations promulgated pursuant
to the Health Insurance Portability and Accountability Act.46

Although rescinded, the above language indicates that the EEOC has at least con-
templated allowing a certain level of incentives to be offered in connection with dis-
ability-related inquiries or medical examinations conducted in connection with a
wellness program. It further indicates that the EEOC has, on at least this one occa-
sion, looked to HIPAA guidance to shape the contours of the ADA.

At least partly as a result of the EEOC’s silence, the Eleventh Circuit weighed
in on the treatment of wellness programs for purposes of the ADA. The particular
concern has to do with a common design that conditions receipt of an incentive upon
mere participation rather than outcomes-based wellness programs. In Seff v.
Broward County,*” the Eleventh Circuit upheld the district court’s decision as to
whether a participatory wellness program satisfied the ADA where it imposed a $20
charge on each biweekly paycheck issued to employees who enrolled in the group
health insurance plan but refused to participate in the County’s wellness program,
which required in part that employees complete online HRAs and take blood tests
to measure their glucose and cholesterol levels. Employees diagnosed with asthma,
hypertension, diabetes, congestive heart failure or kidney disease were given the op-
portunity to receive disease management coaching and certain free medications re-
lated to those conditions. Instead of looking at whether the wellness program is “vol-
untary” within the meaning of Title I of the ADA, the court relied on other provi-
sions in the ADA (a provision creating a safe harbor for “bona fide benefit plans”)
to find that the wellness program complied with the ADA. We note that, despite the
decision in Seff, the EEOC’s regional offices continue to undertake enforcement ac-
tions based on the “voluntary” standard and employers do not have the guidance
from the EEOC necessary to comply with the ADA.

KEY CONCERNS FOR EMPLOYERS AND POLICY RECOMMENDATIONS

Notwithstanding employers’ increasing interest in establishing wellness programs,
a great deal of legal uncertainty exists with respect to the application of both GINA
and the ADA to these programs. As noted above, existing guidance from the EEOC
is not clear regarding what constitutes a voluntary wellness program for purposes
of the ADA. Moreover, questions remain regarding how GINA applies to various as-
pects of some common wellness program designs, including the use of wellness in-
centives in connection with spousal and dependent HRAs.

The Council testified before the EEOC48 in a May 2013 hearing, describing em-
ployers’ strong concern about the ongoing legal uncertainty that exists with respect
to the application of the ADA and GINA to wellness programs. The Council also
urged “Federal agencies promulgating regulations should proceed in a consistent,
collaborative manner that supports participatory and outcomes-based wellness ini-
tiatives” in our new strategic plan, A 2020 Vision.49

This legal uncertainty has been exacerbated by certain enforcement actions initi-
ated by regional offices of the EEOC with respect to employers’ HIPAA and PPACA-
compliant wellness programs. Recent enforcement actions brought by the EEOC al-
lege certain wellness programs violate the ADA and GINA by imposing penalties on
employees who decline participation in the company’s biometric screening program.
These legal actions have had a chilling effect on employer wellness programs.

Additionally, the EEOC announced in its most recent semi-
annual regulatory agenda that it intends to issue regulations later this year ad-
dressing wellness programs under the ADA and GINA. However, the actual time-
table for the issuance of such guidance is uncertain.

Unfortunately for employers operating in good faith, the EEOC decided to pursue
litigation before issuing guidance on this matter. This is very frustrating for employ-
ers who care about the well-being of their employees and take seriously their com-
pliance obligations. It is impossible for employers to abide by rules that do not exist.

The unfortunate result of continued legal uncertainty would be that many Amer-
icarlll workers who could benefit from access to meaningful wellness would be left
without.

46 See Commission Informal Discussion Letter (Mar. 6, 2009), Attp:/ | www.eeoc.gov [ eeoc | foia |
letters /2009 /ada disability medexam _healthrisk.html.

47 Seff v. Broward County, 691 F.3d 1221 (11th Cir. 2012).

48 http: | |www.americanbenefitscouncil.org | documents2013 [ wellness eeoc council-simon-
testimony050813.pdf.

49 hitp: | |www.americanbenefitscouncil.org | newsroom [ 2020vision.cfm.
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Recommendation: Building on HIPAA’s Framework

It is my hope that this testimony has strongly reinforced the imperative to sup-
port and strengthen the efforts of employers to be effective in their role of advancing
the health of people. The Council and Dow encourage Congress and/or the EEOC
to work within the existing HIPAA and PPACA legislative and regulatory frame-
work to provide certainty to employers. HIPAA imposes a robust set of non-
discrimination rules on issuers and employers with respect to a very broad class of
persons—effectively any group health plan participant that has a health status or
condition, even where such status or condition falls short of constituting a disability
for purposes of the ADA. In other words, HIPAA already casts a broad protective
net—one that not only protects individuals with disabilities, but also the American
worker or health plan participant more generally.

As mentioned, the EEOC announced 1in its most recent semi-
annual regulatory agenda that it intends to issue regulations later this year ad-
dressing wellness programs under the ADA and GINA. We fully respect the EEOC’s
existing and longstanding authority to implement and enforce the ADA, as well as
other Federal statutes. As the committee considers possible further wellness pro-
gram standards or other legislative parameters applicable to the EEOC, we urge
you to recognize the comprehensive regulatory framework that already exists, in-
cluding protections for individuals with disabilities and beyond. The employer com-
munity appreciates this committee’s recognition of the importance of wellness pro-
grams and the existing regulatory framework that protects consumers, and notes
PPACA was amended on a bipartisan basis to endorse and expand HIPAA-compli-
ant wellness programs.

We believe that the HIPAA regulatory framework is both comprehensive and
practical, and if the committee or the EEOC concludes that improvements are need-
ed, all interested parties should come together in a meaningful and measured fash-
ion to carefully consider the effects of changes to this existing framework.

If this committee considers advancing legislation pertaining to wellness programs,
it would be helpful to provide relief from certain provisions of the ADA and GINA
to employers that are complying with HIPAA and PPACA.

For example, with respect to Health-Contingent wellness programs (including Ac-
tivity-Based and Outcome-Based programs), legislation could deem such programs
to comply with the ADA to the extent the program complies with existing HIPAA
and PPACA regulations. With respect to participatory programs, such programs
could be deemed to comply with the ADA, provided the program is reasonably de-
signed to promote health or prevent disease and the program does not use a reward
that exceeds 30 percent of the total premium cost (or up to 50 percent at the regu-
lator’s discretion). With respect to all three categories of programs (.e.,
participatory, Activity-Based and Outcome-Based programs), legislation could also
specify that such programs would not be found to violate GINA solely because a pro-
gram requests current medical information from a participant’s spouse (or vice-
versa) so long as the information is used solely with respect to the participant’s
spouse.

CONCLUSION

There is no single tactic for Dow’s success or the successes of other employer pro-
grams. Rather, a collective solution is needed, focused on each company’s health op-
portunity. For Dow, the solution includes an integrated Health Strategy, com-
prehensive health programs, two decades of sustained commitment and a major
focus within our culture. As the Council’s A 2020 Vision states, employer-sponsored
benefit plans are now being designed with the express purpose of giving each work-
er the opportunity to achieve personal health and financial well-being. This well-
being drives employee performance and productivity, which drives successful organi-
zations. To maintain global competitiveness and help to achieve health in our com-
munities, American companies must encourage healthy behavior with every tool in
our toolkit. In other words, a healthy workforce is a productive workforce, and a pro-
ductive workforce makes for a healthier American economy.

Thank you for your interest in employer-sponsored wellness programs. I appre-
ciate the opportunity to testify, and the Council and I look forward to working with
you to restore certainty to employers focusing on improving the health of their
workforces.

The CHAIRMAN. Thank you, Dr. Baase.
Dr. Grossman.
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STATEMENT OF DAVID C. GROSSMAN, M.D., M.P.H., MEDICAL
DIRECTOR FOR POPULATION AND PURCHASER STRATEGY,
GROUP HEALTH RESEARCH INSTITUTE, SEATTLE, WA

Dr. GROSSMAN. Good morning, Chairman Alexander, Ranking
Member Murray, and members of the committee. Thank you very
much for inviting me to testify here at this important hearing
today. My name is David Grossman, and today I'm representing
Group Health Cooperative, which is a large integrated health sys-
tem in the State of Washington that takes care of about 600,000
people in our State. We're a provider of care, a health plan, and
also an employer, and as such, we have a unique perspective on
this issue given that we take care of patients, that we take care
of the populations of our purchasers, and also our own employees
who deliver those services.

At Group Health, I'm the medical director for population health
and purchaser strategy, where I work together with the purchasers
on helping to design these programs. I'm also a researcher at the
Group Health Research Institute and a faculty member at the Uni-
versity of Washington. While I'm not here in that capacity, I also
serve on the Community Preventive Services Task Force and am
the incoming Vice Chair for the U.S. Preventive Services Task
Force.

Today I have three main points and two brief stories, and my
three main points are these.

First, as a Nation, we do have more work to do on worksite
health. The worksite is a great opportunity, as we’ve heard, to im-
prove the health of our Nation. There’s no question in my mind
about that. And there are many successful examples out there, yet
a lot still remains to be done to fully actually realize this promise,
not only with large employers, who we hear a lot about, but also
smaller employers, small businesses and medium-sized businesses,
many of whom have yet to engage in this type of effort. We recog-
nize this through our dealings with purchasers at Group Health,
and I know my colleagues also see this. So we do support efforts
to extend the reach of well-designed programs throughout the Na-
tion.

My second point is, we'll get there faster if we use what we al-
ready know and then invest in filling the gaps for where we do
have knowledge gaps. There’s been a lot of variation in the design
and fidelity of execution of these programs, and those that have
succeeded, as some we’re hearing about today, in delivering on im-
proved health and productivity, and perhaps sometimes health care
costs too, are those that generally implement based on best prac-
tices and good evidence.

Group Health considers itself a learning health care system, in
the parlance of the Institute of Medicine, and as such, we all know
that we can stand to learn more about how to improve as new evi-
dence emerges.

My third point is engagement is key, but I don’t just mean en-
gagement for the employee. I mean employers engaging their staff
in the design and execution of wellness programs, that employees
engage with managing their own health in partnership with their
providers, and that employers, plans, health care systems and pro-
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viders need to engage with each other to ensure that incentives are
aligned so that we get to the right place and do the right thing.

Financial incentives are just one part of that equation as a suc-
cess factor, and that’s what we try to do at Group Health as an in-
tegrated system, is to try to make sure that those incentives are
aligned.

OK. Now, the stories. One is about my county Senator Murray
talked about, and the second is about Heidi.

King County Government is a national leader in worksite health
programs, especially for the public sector. They call their program
Healthy Incentives, and we took a lot of inspiration from King
County in the design of our own program at Group Health. We did
it by changing the culture, the environment, and by providing eco-
nomic incentives to motivate behavior change. And Group Health
was proud to be a partner in this effort because we take care of
one-third of their employees and their families, and we brought
programs to them that enabled the facilitation of receipt of those
services.

The results are really impressive. King County employees and
their families lost 19 tons of weight, and smoking prevalence
dropped by over 6 percentage points. Their own economist esti-
mated that they saved $46 million in health care costs through this
program over the years, to date. And they were the recipient of
Harvard’s Innovation in Government Award for the work that
they’ve done. So I'm proud to say that I live in a county that has
such a forward-thinking government, and also an employer.

My second story is about Heidi. Heidi works with me at Group
Health and was concerned about the impact of her weight on her
health but could never really quite get to the point of acting on it.
With our Total Health program at Group Health and incentives to
participate in our onsite program, she was able to transform her
life by losing 30 pounds, or over 15 percent of her body weight, in
a healthy way. She felt so much younger, energetic, athletic; and
most importantly, she has learned how to manage her weight to-
ward the future so she doesn’t necessarily need to rely on others
to get her there.

There are many people like Heidi around America who have ben-
efited from having an employer who takes an interest in their
health thanks to an evolving science that’s getting a lot of traction.

Thank you, Chairman Alexander, Ranking Member Murray, and
members of the committee for your time, and I look forward to your
questions.

[The prepared statement of Dr. Grossman follows:]

PREPARED STATEMENT OF DAVID C. GROSSMAN, M.D., M.P.H.
SUMMARY

The worksite offers us a tremendous opportunity in our work to improve health
in the United States. However, there is significant variance in workplace wellness
programs and their effectiveness. To be effective, workplace wellness programs
should be: (1) focused on improved employee health and productivity in their goals
and (2) evidence-based in their design and practices. There is still much to learn
about how best to incent and engage employees in efforts to improve their health.

Fortunately, we do have resources to help guide these efforts. The Community
Preventive Services Task Force and the U.S. Preventive Services Task Force both
provide a wealth of evidence-based information online, at no cost, regarding effective
health promotion programs and appropriate screenings.
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King County, WA, as an employer, offers a great example of an effective work-
place wellness program. Working in partnership with Group Health, organized
labor, and other expert stakeholders, King County designed their “Healthy Incen-
tivesSM” program on two goals: (1) creating a culture of health in the workplace to
make healthier employee behavioral and lifestyle choices easier and normative, and
(2) encouraging employee consumption of evidence-based clinical preventive services
and chronic condition management. Financial incentives help to nudge employees
toward making the right choices.

The county’s healthcare economist reports that through improved health of em-
ployees and use of higher quality health care, the county has reduced its health care
cost trend from 11 percent to 6.2 percent, avoiding $46 million in costs. Employee
engagement has been at or above 90 percent since the program began. Participants
have lost 19 tons more weight than a national comparison group, and the smoking
rate has dropped below the national average from 11.3 percent to less than 5 per-
cent. The Healthy Incentives program has won a variety of national awards, includ-
ing Harvard University’s Innovations in Government award.

The most effective workplace wellness programs will likely share King County’s
two-pronged focus: (1) impacting employee behavioral and lifestyle choices, and (2)
impacting employee uptake of evidence-based clinical preventive services such as
cancer and blood pressure screening. Indeed, King County found that the highest-
quality health care (using evidence-based preventive services)—as rated by the
Washington Health Alliance and provided by Group Health—saved the county more
than $4,200 per employee per year. Linking worksite health programs with high
quality clinical care delivery, such as medical homes, synergizes the impact of these
programs.

The most important success factor for workplace wellness programs is also the
most difficult to achieve—meaningful engagement by employers with health systems
and by employees with their own health. Financial incentives such as premium dis-
counts seem to be an effective way to “nudge” employees toward better health,
though more evidence is needed to determine how successful these efforts are, with
whom they are successful, and what amounts encourage engagement. There are a
variety of other potential approaches toward using incentives that researchers are
currently exploring. Employers and health systems must work together to design
programs that work to make employees healthier and more productive, thereby re-
ducing costs to both employees and employers. Long-term healthcare cost trends
should be moderated by reducing risk factors and delaying the onset of chronic ill-
nesses in the population.

Chairman Alexander, Ranking Member Murray and members of the Senate
Health, Education, Labor, and Pensions Committee, thank you for inviting me to
testify at this important hearing on workplace wellness programs.

My name is David Grossman, and I am medical director of Population Health and
Purchaser Strategy at Group Health Cooperative in the State of Washington. Group
Health is an integrated health system—by which I mean we provide both direct care
and plan coverage. We cover about 600,000 lives in Washington and Idaho and rank
among the highest-quality plans and health systems in the country, as measured
by the Centers for Medicare and Medicaid Services’ star rating system, the National
Committee for Quality Assurance, the Washington Health Alliance’s Community
Checkup, and others. In my role at Group Health, I lead the design, promotion, de-
livery, and evaluation of population care services, and I work with large purchasers
in their efforts to design benefits and programs that maximize health and effectively
steward resources. Additionally, I serve as a senior investigator at Group Health Re-
search Institute and practice pediatrics part-time at a Group Health medical center
in Seattle. I am also a member of the Center for Disease Control’s Community Pre-
ventive Services Task Force, and I am the incoming vice-chair of the U.S. Preven-
tive Services Task Force.

The health care we receive determines only a small percentage of our health. By
some estimates, only about 10 percent of an individual’s health is determined by the
care he or she receives; the rest is dictated by behavior, genetic predisposition, social
circumstances, and environmental exposure.! This means that there are many
places other than a doctor’s office that an individual’s health can be affected. As a
pediatrician, I've seen firsthand how school-based health programs and embedded
clinics have made an incredible positive difference in childhood health throughout
the country. From requiring and providing immunizations to offering care in school-

1McGinnis JM, Williams-Russo P, Knickman JR. The case for more active policy attention to
health promotion. Health Affairs (Millwood) 2002; 21(2):78-93.
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based health clinics, over the years we’ve changed young lives by making preven-
tion, wellness and chronic condition management accessible in a place where we
know children spend a significant part of their day. At Group Health, we believe,
as our large purchasers also tell us, that the worksite offers a similar opportunity
for health promotion.

As an example, at Group Health Research Institute, I work with an analyst
named Heidi Merrifield. In 2012, Heidi was feeling tired a lot. It was getting tough-
er to move around, but she told herself it was just the inevitable impact of turning
50. At more than 220 pounds, Heidi was close to her highest weight ever, but she
had never seriously considered joining Weight Watchers or another formalized
weight loss program. With her long commute on top of a long work day, Heidi
couldn’t imagine how she would find time, and the programs seemed expensive as
well. She figured she knew how to lose weight if she really wanted to. But she didn’t
act on it.

Then Heidi discovered that Group Health’s “Total Health” employee wellness pro-
gram would significantly reduce her health insurance premiums if she undertook
certain wellness activities, including participation in Weight Watchers. Group
Health would, in addition, reimburse her for half the cost of participating in the pro-
gram. She also discovered she had the option of meeting with a Weight Watchers
group at work. While she wasn’t particularly hopeful, she says Group Health made
it so easy, she had to try.

Heidi learned a lot about herself and her eating habits, and eventually she lost
33 pounds. Heidi reports she felt like age 25 again. She has more energy, she’s more
agile, and at 53, she requires no medications. She and her husband have always
loved sailing, and Heidi says it’s even more fun with her increased dexterity and
strength. Heidi says now even when her weight starts to inch back up, she under-
stands what to do to stay healthy and knows she has the skills and motivation to
do it.

Group Health, as an employer, benefits too, given the strong association between
obesity and health care costs, absenteeism, and presenteeism.2 Employees who are
engaged in their health care are also more productive and positive at work, contrib-
uting to a stronger workplace overall.

It’s a simple story. It’s not particularly dramatic. But I believe its simplicity, and
the science behind it, make it replicable. Heidi lost a significant amount of weight
and got healthier just because her workplace wellness program made it easy and
incented her to do so; you can see why at Group Health, we believe the worksite
offers a tremendous opportunity for improving health and well-being.

There is good science behind programs that engage employees to improve their
health by reducing risk factors for heart disease, diabetes, and cancer through in-
creaging time in health promoting activities and receipt of clinical preventive serv-
ices.

With that said, it’s important to note that today there is tremendous variation in
workplace wellness programs across the country—and that means that it’s likely
there is an equally large amount of variation in their effectiveness. Just like clinical
care, these programs are best positioned to deliver when they are based on good
science and are well executed and coordinated.

Financial incentives are a common approach toward the initial engagement of em-
ployees. We all know that economic incentives can be a powerful way to get atten-
tion and even change behavior. Incentives vary considerably. One company may
offer a free t-shirt to employees who report eating more vegetables. Another may
provide an Amazon gift card for filling out a Health Screening Assessment (HSA).
And others may tie it to health benefits and offer a more financially significant pre-
mium discount for participating in wellness programs in other ways, or for meeting
certain outcome-based goals (e.g., weight loss or reducing blood pressure). Though
one study* showed about half of employers in 2013 offered workplace wellness ini-

2 Goetzel, Gibson, Short, Chu, et al. A Multi-Worksite Analysis of the Relationships Among
Body Mass Index, Medical Utilization, and Worker Productivity. Journal of Occupational and
Environmental Medicine 2010; 52 Suppl 1: S52-S58.

3Centers for Disease Control and Prevention. Benefits of Health Promotion Programs.
Accessed online January 25, 2015 at http:/ /www.cdc.gov /workplacehealthpromotion [ business
case | benefits [ index.html.

4 Mattke, Liu, Caloyeras, Huang, Van Busum, Khodyakov, and Shier. Workplace Wellness
Programs Study: Final Report. RAND Health for the U.S. Department of Labor and the U.S.
Department of Health and Human Services. Accessed online January 22, 2015 at htip://
www.rand.org [ content /dam [rand | pubs/research reports/ RR200/RR254/ RAND RR254.sum
.pdf.
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tiatives of some kind, there is a lot of variation. This makes measuring effectiveness
and standardizing best practices difficult.

Premium discounts are an increasingly popular tool for employers to incent em-
ployees to participate in wellness programs. Since 2006, rules issued under the
Health Insurance Portability and Accountability Act (HIPAA) have generally prohib-
ited group health plans and insurers from discriminating against participants as to
eligibility, benefits, or premiums based on a health factor. However, an exception
was created to allow premium discounts, rebates, or modification of cost sharing for
employees participating in workplace wellness programs. The Affordable Care Act
amended and expanded the HIPAA rules, most notably by increasing the maximum
permitted financial incentives from 20 percent of the total annual cost of employee-
only coverage to 30 percent.

One common requirement to receive premium discounts is completion of a health
risk assessment (HRA). The HRA is a common screening tool that allows assess-
ment of an individual’s specific health risks and chronic conditions, which supports
individualized action plans to address risks and manage conditions. At Group
Health, we encourage all of our patients to complete HRAs; we also use HRAs as
a tool in our organizational wellness program.

At Group Health, we believe there are two basic principles to guide wellness pro-
grams to success. First, we believe successful workplace wellness programs should
have a clear primary goal: improved worker health and productivity. Employers,
therefore, may or may not experience reduced health care costs. The best evidence
indicates that employers are most likely to benefit from improved productivity—
whether they benefit from reduced future health care claims is less clear and subject
to substantial variation.

In Group Health’s own employer-sponsored wellness program, “Total Health,” we
work very hard to ensure that the means to achieving the goal of improved health
and productivity are never a threat to the privacy of an employee’s health informa-
tion; nor are they discriminatory in nature. Privacy, nondiscrimination, and engage-
ment incentives are issues that every workplace wellness program must address.

Second, workplace wellness programs should be evidence-based whenever pos-
sible. The number of wellness vendors seems to be increasing by the day—each with
its own approach for pursuing good health. But greater scrutiny is required to en-
sure success and avoid unnecessary services; for example, a company that requires
lipid screenings for grocery store clerks of all ages really isn’t adding value to em-
ployee health. And in the 2013 RAND Employer Survey, while “employers over-
whelmingly expressed confidence that workplace wellness programs reduce medical
cost, absenteeism, and health-related productivity losses,” only half reported for-
mally evaluating program impacts, and “only 2 percent reported actual savings esti-
mates.”5 There is clearly room for more rigorous study and evaluations, as these
will be important to building programs that work to improve health for large num-
bers of workers.

Happily, there is already a good deal of unbiased evidence available for clinicians,
communities, and employers to use in building and judging wellness initiatives.

The Centers for Disease Control and Prevention supports the Community Preven-
tive Services Task Force (CPSTF) to provide a “Community Guide”—evidence-based
guidance to policymakers, practitioners, program planners, and other decision-
makers in communities, including companies, schools, public health agencies, health
care institutions, and health plans, at the local, State, and Federal levels. The sci-
entific literature tells us that worksite programs can indeed lead to engagement and
improved health. The Community Preventive Services Task Force recommends the
use of assessments of health risks with feedback when combined with health edu-
cation programs, with or without additional interventions, on the basis of strong evi-
dence of effectiveness in improving one or more health behaviors or conditions in
populations of workers. Additionally, the Task Force recommends the use of assess-
ments of health risks with feedback when combined with health education programs
to improve the following outcomes among participants:

e Tobacco use (strong evidence of effectiveness);

e Excessive alcohol use (sufficient evidence of effectiveness);

e Seat belt use (sufficient evidence of effectiveness);

e Dietary fat intake (strong evidence of effectiveness);

e Blood pressure (strong evidence of effectiveness);

o Cholesterol (strong evidence of effectiveness);

e Number of days lost from work due to illness or disability (strong evidence of
effectiveness);

5Mattke, et al., p. xix.
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o Health care services use (sufficient evidence of effectiveness); and
e Summary health risk estimates (sufficient evidence of effectiveness).

Again, health assessments are often considered the portal to worksite wellness
programs, given that interventions should be tailored to a person’s need and risks.

The U.S. Preventive Services Task Force (USPSTF), supported by the Agency for
Health care Quality and Research, provides complementary evidence-based rec-
ommendations on clinical preventive services for patients. Their recommendations
are typically used in primary health and health care-referable settings by clinical
care professionals and decisionmakers. But since these recommendations address
screening, such as blood pressure or blood lipids, they form the basis of worksite
programs that offer onsite screening and referral programs.

In addition to offering our own employee wellness program, Group Health actively
works with employers who want to offer worksite wellness programs. Our goal, as
an integrated system, is to make sure that incentives are aligned at all levels—the
worksite, the health plan and the medical provider—to maximize success.

One of the most successful and recognized employer wellness programs in the
country is found in King County, WA, where Seattle is the county seat. The King
County government, under the leadership of former King County executive Ron
Sims, created its “Healthy IncentivesSM” workplace wellness program in 2005. Ac-
cording to the county, Healthy Incentives was created based on two principles.

“First, an environment that supports health empowers lifestyle changes that
reduce the impact of chronic conditions.

“Second, integrated care that focuses on preventive, evidence-based medicine
produces better outcomes and is less expensive.” 6

Creating an environment that supports health and lifestyle changes wasn’t easy—
but the county worked collaboratively with organized labor and worker representa-
tives with a focus on improving health rather than shifting costs. According to King
County,

In 2005, the county negotiated an agreement with labor unions to overhaul
its medical plan design. The obvious strategy for stemming rising costs was [in-
stituting] a health care premium [cost-share for the first time]. Instead, the
county offered lower out-of-pocket expenses for employees participating in
wellness activities; the higher the level of participation, the lower the member’s
out-of-pocket expenses. The new plan was introduced to employees in 2006. Par-
ticipants get a substantial reduction in out-of-pocket expenses for taking a
health risk assessment and even lower for participating in an action plan tar-
geting behavior-related health risks.?

The county worked aggressively to build a new culture of health in the workplace
for employees. “Wellness programs like Weight Watchers at Work® were brought
onsite, healthy food options were put in vending machines, and ongoing education
on nutrition and exercise were launched through a newsletter and Web site.” 8

King County also worked closely with Group Health to drive costs down by ex-
tending high-quality health care to more workers. Group Health has consistently
been rated the highest-quality provider in the region by the non-profit Washington
Health Alliance, and claims data demonstrated that employees using Group Health
as their provider cost the county about $4,200 per employee less annually, even
though the quality of care was much higher. In 2009, Group Health served only
about 20 percent of county employees, so the county created more incentives for its
workers to obtain higher-quality care. The county eliminated the deductible for em-
ployees who chose Group Health and lowered copayments for those who participated
in the Healthy Incentives program. Group Health has long offered free preventive
care benefits and had a medical home model, so employees engaged in their pro-
gram received great reinforcement for their health care needs at our medical cen-
ters. Continued support for screening services, immunizations or smoking cessation
could all be fulfilled through, and reinforced by, their medical home provider.

Group Health also brought lifestyle management programs that had proven suc-
cessful in a clinical setting into the King County workplace. Despite initial concerns
that the “Better choices, better health” program for living well with chronic condi-
tions might not translate outside the clinical setting, the program has been a great
success.

In the end, according to the County the results—in measurably improved health—
have been nothing short of stunning:

6King County application, Harvard Innovations in Government Award.
71bid.
8Tbid.
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Through improved health of employees and use of higher quality health care,
the county has reduced its health care cost trend from 11 percent to 6.2 percent,
avoiding $46 million in costs. Employee engagement has been at or above 90
percent since the program began. Participants have lost 19 tons more weight
than a national comparison group, and the smoking rate has dropped below the
national average from 11.3 percent to [less than 5 percent].?

The Healthy Incentives program has been recognized with the National Com-
mittee for Quality Assurance’s Health Quality Award, the National Association of
Counties’ 2006 Achievement Award, and more recently with Harvard University’s
Innovations in Government award. We believe that King County, working closely
with Group Health, has delivered abundantly on the promise of workplace wellness
programs and preventive care.

There are two keys to success in creating a high-value worksite health promotion
program and they are found in the goals King County embraced at the Healthy In-
centives program’s outset: (1) creating a culture of health in the workplace to make
healthier employee behavioral and lifestyle choices easier and normative, and (2) en-
couraging employee consumption of evidence-based clinical preventive services and
chronic condition management. Financial incentives help to nudge employees toward
making the right choices.

Group Health’s own workplace wellness program, “Total Health,” is one example
of the kind of program that is making progress toward building a culture of health
at the worksite. The program includes making healthier choices at work easier (e.g.,
offering no-cost Quit for Life® phone counseling for smoking cessation, subsidizing
Weight Watchers at Work for employees, and offering healthier choices in vending
machines). It also uses significant premium discounts—up to $750 annually—based
on screenings and self-guided participation in selected wellness activities focused
mostly on cardiovascular risk reduction. More than 80 percent of Group Health em-
ployees participate in Total Health, with stories like Heidi’'s becoming more and
more common. Like King County, we designed Total Health with labor organiza-
tions at the table to ensure our goal of improved employee health remained para-
mount. It wasn’t always easy, but in the end, we designed an evidence-based pro-
gram whose outcomes are currently under study by the Group Health Research In-
stitute.

Of course, in addition to being an engaged employer sponsor of Total Health,
Group Health is also an integrated health system eager to engage with other em-
ployer sponsors to ensure employees have access to high-quality, high-value preven-
tive services and a patient-centered medical home model.

We believe the integrated nature of the Group Health system—with our reach
into not just the plans sold, but the provider system—gives us the ability to collabo-
rate with purchasers in designing truly individualized solutions to their workplace
wellness and prevention needs.

In fact, Group Health recently worked closely with one purchaser—the SEIU
Healthcare NW Benefits Trust—to address high emergency department and hospital
utilization. Working together, we devised a unique approach to addressing the prob-
lem. The Trust offered $100 to any worker who completed three tasks: (1) reg-
istering with Group Health’s online member portal; (2) completing a health risk as-
sessment; and (3) making one preventive office visit. Surfacing health issues
through an HRA and establishing a relationship with a primary care provider made
a remarkable difference; these simple steps (over a 4-year period) led to a 27 percent
reduction in emergency department and a 14 percent reduction in hospital admis-
sions.

This example illustrates an important point—meaningful engagement by employ-
ers with health systems and by employees with their own health are critical success
factors for workplace wellness programs. King County and the SEIU Healthcare NW
Benefits Trust offer powerful examples of very engaged employers who have created
their own very significant positive outcomes.

Of course, health systems also must be willing to engage with employers in inno-
vative, individualized approaches; today many health systems are simply not pre-
pared to have a conversation with their purchasers about new ways to serve em-
ployee health promotion needs. Until incentives are fully aligned through the mar-
ketplace, we expect the engagement with health systems will progress slowly.

My message today is not that all or even most workplace wellness programs are
effective, but that carefully designed, evidence-based programs with the primary
goal of improved employee health can demonstrate dramatic results to reduce risk
and improve health, often improving worker productivity at the same time. The in-

9King County application, Harvard Innovations in Government Award and Vestal, Christine.
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credible variance in programs, vendors, employers and research on workplace
wellness prevent any blanket conclusions about program effectiveness.

I commend this committee for hosting this discussion and encourage further study
of the issue in pursuit of the most effective paths to success. I urge more high-qual-
ity research on program outcomes so that evidence may guide our decisions, answer-
ing important questions about the necessity and size of incentives to improve health,
the qualities that will encourage meaningful engagement by employees, and the
most effective protections against discrimination and on behalf of consumer privacy.

The CHAIRMAN. Thank you, Dr. Grossman.

Mr. Abernathy.

STATEMENT OF JAMES MATTHEW ABERNATHY,
NASHVILLE, TN

Mr. ABERNATHY. Good morning, Chairman Alexander and Rank-
ing Member Senator Murray, and members of the committee. My
name is Matt Abernathy. I work in Nashville, TN for Blue Cross
Blue Shield of Tennessee, and I've been there 12 years. I'm here
today with my wife Holly and my children Shannon and Ian.

In 2003 at age 21, I weighed 250 pounds. My doctor told me I
was at high risk for premature heart attack. I had high cholesterol,
high blood pressure, and was pre-diabetic. This bothered me, but
not enough to do anything about it. Four years later, when our
daughter Shannon was born, I realized it was time to change
things if I wanted to be around to see her grow up. I also wanted
to be a role model for her to see how to live so that she wouldn’t
face the same challenges that I faced throughout my life. I decided
to take responsibility for my own health and make choices accord-
ingly.

From there, I chose to start a run/walk program. I started learn-
ing about healthy diet. Two years later Ian was born, and for the
same reasons as when Shannon was born, I knew that these
changes had to become a way of life.

The support for these choices came first and foremost from my
wife, Holly. She’s been there through everything from meal plan-
ning to keeping me motivated when things seemed too difficult, to
instilling the values in our children.

Also, support came from the resources provided by Onlife Health.
My employer, Blue Cross Blue Shield of Tennessee, has a voluntary
wellness program that is provided by Onlife. Early in my career at
Blue Cross I had participated in the program, but it wasn’t until
after the birth of Shannon that I began to take it seriously and
start to utilize the resources available to me. With the goal of mak-
ing my life better for me and my family, I took full advantage of
Onlife’s wellness program. I was provided the tools I needed to set
goals, track my progress, make changes, and stay on track. These
included free annual health assessments and biometric screenings,
a secure online wellness portal for 24/7 access, health coaching,
electronic pedometer, as well as walking programs.

The health coaches encouraged me to get moving and become ac-
tive. They provided accountability as well as educational material
and expert input.

Still today, I continue to use Onlife’s wellness portal to track my
progress and stay in touch with my health coaches. The financial
incentives that Blue Cross offers further motivates me and rewards
me for doing healthy activities. These incentives are tied to partici-
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pation in various programs offered by Onlife Health. Additionally,
I receive discounts and rebates on my health insurance for my par-
ticipation in these events.

Overall, this wasn’t an overnight fitness program. This has been
an ongoing commitment and a deliberate lifestyle transformation
for me. Today, my kids have a dad who is fit and healthy. I weigh
now 188 pounds. I've completed six half-marathons and two full
marathons. My workplace wellness program gave me a support sys-
tem to help me succeed.

As a result of my healthy lifestyle, my children will not face
many of the struggles that I had to deal with in my past. They un-
derstand good food choices and moderation.

I'm thankful for my wife, my workplace wellness program, my
health coaches who have helped me change from an overweight, at-
risk employee into a picture of health. Thank you, and I'll be happy
to answer any questions.

[The prepared statement of Mr. Abernathy follows:]

PREPARED STATEMENT OF JAMES MATTHEW ABERNATHY™
SUMMARY

My name is James Matthew Abernathy. I work in Nashville, TN as a Regional
Service Coordinator for BlueCross BlueShield of Tennessee. I am 32 years old and
have worked at BlueCross since 2002.

Today, I am “a picture of health,” according to my doctors. However, that descrip-
tion did not fit me just a few years ago. In 2003, I weighed 250 pounds, drank 4
to 5 sodas a day, and did not exercise at all. After completing a health assessment,
doctors told me I was a high-risk for a heart attack.

After the birth of my daughter, Shannon, in 2007, I made the decision to change
my life. I realized that if I wanted my children’s lives to be different than mine that
I would have to change my unhealthy habits and break the cycle.

My wife, Holly, is my rock at home. But I have been lucky because I also receive
the help I need from my employer. BlueCross BlueShield of Tennessee has a
wellness program that is provided by Onlife Health. Early in my career at
BlueCross I had participated in the program, but after the birth of Shannon, I went
all in. The Onlife program and their professional health coaches not only changed
my life, they saved my life.

With a goal of making life better for me and my family, I took full advantage of
Onlife’s comprehensive wellness program. It starts with a health assessment that
includes a biometric screening to measure my weight, blood pressure, cholesterol,
glucose levels, and other fitness indicators. Over the years, I have worked with
great health coaches who encourage me, take the time to learn my personal goals,
and help me set realistic action plans to achieve those goals. My coaches encouraged
me to get moving and to become active. The company set up a walking program.
They provided employees with pedometers and rewarded us for reaching step goals.

The financial incentives the company offers further motivate and reward me for
doing healthy activities. Incentives are tied to participation in the various programs
offered by Onlife. For example, we are rewarded up to $200 per quarter for reaching
our step goals, and I receive discounts on my health insurance.

Today, my kids have a dad who is fit and healthy. I have completed 6 half-mara-
thons and 2 full marathons. My weight is down to 188 pounds. My workplace
wellness program gave me the support system I needed to succeed. It made me real-
ize that I wasn’t in this alone, that I could get help whether I was at work or at
home. And it is contagious. I have many friends and co-workers who have become
more active and fit.

As a result of my new lifestyle, my children will not face many of the struggles
I had to deal with in the past. They understand good food choices and moderation.
I'm thankful for my wife, my workplace wellness program, and my health coaches

*Disclaimer: Mr. Abernathy’s testimony is his own account of a personal wellness journey
which included participation in a formal workplace wellness program. Mr. Abernathy’s outcomes
are not meant to be representative of, nor can they be reasonably expected for participants in
this or similar workplace wellness programs.



39

who helped me change from an overweight, at-risk employee into a picture of
health.

Chairman Alexander, Ranking Member Senator Murray, and, members of the
committee.

Good morning. Thank you for the opportunity to share my story about the benefits
I received by participating in my company’s voluntary wellness program as part of
a culture of wellness at my workplace. My name is James Matthew Abernathy. I
work in Nashville, TN as a Regional Service Coordinator for BlueCross BlueShield
of Teinnessee. With me today are my wife, Holly, my daughter, Shannon, and my
son, Ian.

I am 32 years old and have worked at BlueCross since 2002. Today, I am very
pleased to be described as “a picture of health,” by my doctors. That’s a statement
I am very proud of. However, it is also a statement that did not apply to me just
a few years ago.

In 2003, doctors described my condition much differently. I weighed 250 pounds,
indulged in unhealthy eating and snacking, drank 4 to 5 sodas a day, and did not
exercise at all. After completing a health risk assessment, doctors told me I had
high blood pressure, was pre-diabetic, and was a high-risk for a heart attack. At
the time I was 21 years old and didn’t want to listen. So I did what many people
d? when hearing these kinds of warnings. I didn’t go back to my doctor for a number
of years.

Things changed after the birth of our daughter, Shannon, in 2007. That’s when
I made the realization that I had to change. I wanted to improve for my own benefit
and for my family. I realized that if I wanted my children’s health and their lives
to be different than mine that I would have to change my unhealthy habits and
break the cycle. My wife, Holly, was and continues to be my No. 1 fan. She supports
me, motivates me, and inspires me.

Holly is my rock at home. But I have been lucky because I also receive the help
I need from my employer. BlueCross BlueShield of Tennessee has a wellness pro-
gram that is powered by Onlife Health. Early in my career at BlueCross I had par-
ticipated in the program, but after the birth of Shannon, I went all in. The Onlife
prog?"?m and their professional health coaches not only changed my life, they saved
my life.

The wellness program consisted of a number of elements that helped me recognize
the unhealthy habits that I had developed, and the options and resources available
to me to break those habits and learn new ones. I learned that becoming healthy
overnight was not realistic, that it would take time, a commitment on my part, per-
sonal accountability, and replacing the unhealthy habits with healthy ones. That
meant eating better, being more active, getting more rest, and reducing stress.

With a goal of making life better for me and my family, I took full advantage of
Onlife’s comprehensive wellness program. It started by taking a health risk assess-
ment that included a biometric screening to measure my weight, blood pressure,
cholesterol, glucose levels, and other fitness indicators. The screenings were conven-
iently done right at my office, and they were free. From the health assessment, my
health profile was established. Over the years, I have worked with great health
coaches who encourage me, take the time to learn my personal goals, and help me
set realistic action plans to achieve those goals. That includes information about
proper nutrition . . . what to eat and drink . . . and learning that moderation is
key. It wasn’t that I couldn’t eat snacks or even drink a soda now and then. My
coaches taught me to eat sensible snacks and foods that were good for me, and to
avoid those that were not good for me.

My coaches encouraged me to get moving and to become active. The company set
up a walking program and invited employees to track the number of steps we took
each day. They provided us with pedometers and rewarded us for reaching step
goals. Onlife Health helped me keep track of everything on their secure wellness
portal. I can go online anytime and find educational materials about fitness, mes-
sage my health coach, or track the number of Life Points and other incentives that
I have earned.

The financial incentives the company offers further motivate and reward me for
doing healthy activities. Incentives are tied to participation in the various programs
offered by Onlife. For example, we are rewarded up to $200 per quarter for reaching
our step goals, and I receive discounts on my health insurance.

Today, the financial incentives are secondary to me; my main motivation is main-
taining a healthy lifestyle for me and my family. Shannon and Ian now have a dad
who is fit and healthy. I have completed 6 half-marathons and 2 full marathons.
My weight is down to 188 pounds and I am training to run the toughest trail mara-
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thon in the country, the Savage Gulf Marathon in Beersheba Springs, TN, in March.
My wife, Holly, is a runner too, and even our 7-year-old enjoys getting out and com-
peting in fun runs, 5Ks and such. What has become a big transformation in my life
is now a part of my children’s lives.

It’s incredible to see this. What was MY wellness journey has become a wellness
journey for our entire family.

A few years ago, I was overweight and unhealthy——mnow I'm not. I never thought
I could be healthy. I thought that was something for “other guys.” I thought it was
something only maintained by elite thin people with active families. Now, I know
that’s not true.

My workplace wellness program gave me the support system I needed to succeed.
It made me realize that I wasn’t in this alone, that I could get help whether I was
at work or at home. And it is contagious. I have many friends and co-workers who
have become more active and are now running buddies of mine.

As a result of my new lifestyle, my children will not face many of the struggles
I had to deal with in the past. They understand good food choices and moderation
(which was foreign to me). 'm thankful for my wife, my workplace wellness pro-
gram, and my health coaches who helped me change from an overweight, at-risk
employee into a picture of health.

The CHAIRMAN. Thanks, Mr. Abernathy, for your own story.

Mrs. Mathis.

STATEMENT OF JENNIFER MATHIS, BAZELON CENTER FOR
MENTAL HEALTH LAW, WASHINGTON, DC

Mrs. MATHIS. Thank you. Chairman Alexander, Ranking Member
Murray, members of the committee, thank you for inviting me to
testify concerning this very important issue. As Senator Murray
said, I serve as director of programs at the Bazelon Center for
Mental Health Law. The Center is a national non-profit organiza-
tion that works to promote equal opportunities for individuals with
mental disabilities in all aspects of life, from litigation, policy advo-
cacy, training, and education.

I am also here on behalf of the Consortium for Citizens with Dis-
abilities, or CCD, which is a coalition of national disability organi-
zations working for national public policy that ensures the self-
determination, independence, empowerment, integration and inclu-
sion of children and adults with disabilities in all aspects of society.

CCD believes that wellness programs can be useful tools to pro-
mote health and well-being. In fact, the idea of early intervention
is very consistent with good practices in disability service systems.
We do, however, have significant concerns about the potential of
some wellness programs to discriminate against individuals with
disabilities if applicable laws like the Americans with Disabilities
Act are not followed.

As you know, the employment rate of people with disabilities is
far lower than that of any other group tracked by the Bureau of
Labor Statistics, and people with disabilities have been dispropor-
tionately impacted by the economic downturn. People with disabil-
ities tend to have employment rates of somewhere between one-
third and one-half of the employment rates of people without dis-
abilities. It’s a significant problem.

Against this backdrop, we think it is important to ensure that
employer-based wellness programs are implemented to promote
healthy behaviors without eroding longstanding and critical work-
place protections for people with disabilities. In light of the dif-
ferences in understanding among different people about how the
ADA interacts with the Affordable Care Act in this area, we hope,
like some of our colleagues in the business community, that the
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Equal Employment Opportunity Commission, or the EEOC, will
soon issue guidance or regulations to clarify the ADA’s application
to wellness programs. Such clarification would benefit both employ-
ers and employees and afford stakeholders an opportunity to offer
input about how the requirements of the ACA and the ADA should
interact in the area of wellness.

CCD believes that the ADA and ACA do coexist easily in their
application to wellness programs, and that the requirements of
both laws can be followed at the same time. We look forward to a
regulatory process that will allow the EEOC to clarify how these
laws do intersect. Absent EEOC action through policymaking or
litigation, we are concerned that many employees with disabilities
will continue to be faced with the following predicament, which is
that due to the threat of losing thousands of dollars for failing to
respond to intrusive medical inquiries, many employees with dis-
abilities are left with little choice but to disclose highly sensitive
information about their disabilities, information that the ADA in-
tended to protect from disclosure as it has nothing to do with these
employees’ ability to do their jobs. In some cases, information solic-
ited is not even connected to the wellness services actually offered.

For this reason, we think it is extremely important that the
EEOC has brought litigation to address what we think are some
clear violations of the ADA in this context where people were pun-
ished for not answering medical questions by losing their employ-
er’s entire or nearly entire contribution to their health insurance
coverage.

The cases that have been brought by the EEOC have largely
been cases where it’s hard to imagine how the choice that the per-
son was presented could be considered a true voluntary choice
about whether to disclose disability-related information.

The ADA’s confidentiality protections are among its most impor-
tant. Congress put these protections in place in the ADA based on
consideration of an extensive record and a long history of intrac-
table discrimination against people with disabilities in the work-
place. It is critical for people with disabilities to maintain the pri-
vacy rights afforded to them under the ADA as they participate in
wellness programs. Thank you.

[The prepared statement of Mrs. Mathis follows:]

PREPARED STATEMENT OF JENNIFER MATHIS

Chairman Alexander, Ranking Member Murray, and members of the committee:
Thank you for inviting me to testify concerning this important issue. My name is
Jennifer Mathis. I serve as director of Programs at the Bazelon Center for Mental
Health Law, a national non-profit organization that works to promote equal oppor-
tunities for individuals with mental disabilities in all aspects of life through litiga-
tion, policy advocacy and training. I am here also on behalf of the Consortium for
Citizens with Disabilities, a coalition of national disability organizations working for
national public policy that ensures the self-determination, independence, empower-
n%ent, integration and inclusion of children and adults with disabilities in all aspects
of society.

While CCD believes that wellness programs can be useful tools to promote health
and well-being, we have significant concerns about their potential to discriminate
against individuals with disabilities if applicable laws such as the Americans with
Disabilities Act (ADA) are not followed. As you know, the employment rate of people
with disabilities is far lower than that of any other group tracked by the Bureau
of Labor Statistics, and people with disabilities have been disproportionately im-
pacted by the economic downturn. Against this backdrop, we think it is important
to ensure that employer-based wellness programs are implemented to promote
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healthy behaviors without eroding longstanding and critical workplace protections
for people with disabilities.

In light of the different understandings about the ADA’s interaction with the Af-
fordable Care Act in this area, we hope that the Equal Employment Opportunity
Commission (EEOC) will soon issue guidance or regulations to clarify the ADA’s ap-
plication to wellness programs. Such clarification would benefit both employers and
employees, and afford stakeholders an opportunity to offer input about how the re-
quirements of the ACA and the ADA should interact in the area of wellness. More-
over, the Departments of Labor, Health and Human Services, and Treasury have
left this door open, making clear in their final regulations implementing the ACA’s
wellness provisions that other laws such as the ADA may also apply and impose
additional requirements. Employers and employees alike are eager for clarification.

CCD believes that the ADA and the ACA co-exist easily in their application to
wellness programs, and that the requirements of both laws can be followed at the
same time. We look forward to a regulatory process that will allow the EEOC to
clarify how these laws intersect.

Absent EEOC action through policymaking or litigation, we are concerned that
many employees with disabilities will continue to be faced with this predicament:
due to the threat of losing thousands of dollars for refusing to respond to intrusive
wellness program medical inquiries, many employees with disabilities are left with
little choice but to disclose highly sensitive information about their disabilities—in-
formation that the ADA intended to protect from disclosure, as it has nothing to do
with these employees’ ability to do their jobs. In some cases, the information solic-
ited is not even connected to wellness services actually offered. The ADA’s confiden-
tiality protections are among its most important; Congress put these protections in
place in the ADA based on consideration of an extensive record and a long history
of intractable discrimination against people with disabilities in the workplace. It is
critical for people with disabilities to maintain the privacy rights afforded to them
under the ADA as they participate in wellness programs.

The ADA prohibits employers from penalizing employees for failing to an-
swer non-job related medical inquiries as part of a wellness program.!

The ADA prohibits discrimination on the basis of disability with regard to the
“terms, conditions, and privileges of employment,” 42 U.S.C. § 12112(a), including in
contractual relationships with fringe benefits providers that have the effect of dis-
criminating against employees with disabilities, id. at §12112(b)(2). “Discrimina-
tion” under the ADA is defined as, inter alia, conducting medical examinations or
inquiries of employees that are not job-related and consistent with business neces-
sity. 42 U.S.C. §12112(d)(4)(A).2 There is an exception permitting “voluntary med-
ical examinations, including voluntary medical histories, which are part of an
employee health program available to employees at that work site.” Id. at
§12112(d)(4)(B) (emphasis added); see also EEOC Enforcement Guidance on Dis-
ability-Related Inquiries and Medical Examinations of Employees Under the Ameri-
cans with Disabilities Act (July 27, 2000) at Question 22, http:/ /www.eeoc.gov /pol-
icy/docs /guidance-inquiries.html (“EEOC Guidance”).

The purpose of the ADA’s bar on medical inquiries that are not job-related and
consistent with business necessity is to guard against discrimination and ensure
that disability-related inquiries are limited to those necessary to determine whether
an individual can do the job. See S. Rep. 101-116, at 39-40 (1989) (“As was abun-
dantly clear before the committee, being identified as disabled often carries both bla-
tant and subtle stigma. An employer’s legitimate needs will be met by allowing the
medical inquiries and examinations which are job-related.”). As the EEOC noted in
its guidance concerning disability-related inquiries of employees:

Historically, many employers asked applicants and employees to provide in-
formation concerning their physical and/or mental condition. This information
often was used to exclude and otherwise discriminate against individuals with
disabilities—particularly nonvisible disabilities, such as diabetes, epilepsy,
heart disease, cancer, and mental illness—despite their ability to perform the
job. The ADA’s provisions concerning disability-related inquiries and medical
examinations reflect Congress’s intent to protect the rights of applicants and
employees to be assessed on merit alone, while protecting the rights of employ-

1The ADA also has other applications to wellness programs, including requiring reasonable
modifications to requirements that individuals meet certain health targets where such require-
ments would deny equal opportunity based on disability. I focus, however, on penalties for fail-
ure to respond to wellness program medical inquiries since that issue has been the primary
focus of attention in recent discussions.

2There is little dispute that the medical inquiries asked as part of wellness programs typically
relate to an employee’s health and not to the ability to perform job duties.
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ers to ensure that individuals in the workplace can efficiently perform the es-
sential functions of their jobs.3

In the absence of a statutory definition of voluntary, “we construe a statutory
term in accordance with its ordinary or natural meaning.” FDIC v. Meyer, 510 U.S.
471, 476 (1994) The ordinary meaning of “voluntary” is “not impelled by outside in-
fluence” and “[wlithout valuable consideration.” Black’s Law Dictionary (9th ed.
2009). See also Merriam Webster Dictionary (“unconstrained by interference” and
“without valuable consideration”).

Since 2000, the EEOC, charged with enforcing and interpreting Title I of the
ADA, has defined “voluntary” for purposes of this provision consistently with this
common-sense definition. According to the agency, “voluntary” means that an em-
ployer may neither require participation nor penalize employees who do not partici-
pate.* Thus, medical questions that an employee is penalized for not answering are
not voluntary.?

Indeed, the EEOC similarly interpreted a parallel provision in the Genetic Infor-
mation Non-Discrimination Act (GINA). The Act prohibits covered employers from
requesting, requiring or purchasing genetic information from employees, except in
limited circumstances including when the employee voluntarily discloses the infor-
mation as part of a wellness program.® In its implementing regulations, the EEOC
states that the “wellness program” exception applies only where “the provision of
genetic information is voluntary, meaning the covered entity neither requires the in-
dividual to provide genetic information nor penalizes those who choose not to pro-
vide it.” 29 C.F.R. §1635.8(b)(2)(i)(A). Accordingly, an employer “may not offer a fi-
nancial inducement for individuals to provide genetic information.” Id.
§1638.5(b)(2)(i1). While an employer may offer financial inducements for completion
of health risk assessments that include questions about family medical history or
other genetic information, the employer must make clear, in language reasonably
likely to be understood by those completing the health risk assessment, that the in-
ducement will be made available whether or not the participant answers questions
regarding genetic information. Id.

The ACA did not silently repeal the ADA’s provisions concerning medical
inquiries in wellness programs.

First, it is important to note that the ACA did not supersede the ADA’s require-
ment that non-job-related medical inquiries in wellness programs be voluntary and
failure to answer not be penalized. It is well-established law that courts presume
that Congress did not repeal prior laws without saying so. See Morton v. Mancari,
417 U.S. 535, 550-51 (1974) (“cardinal rule” of statutory construction that “repeals
by implication are not favored”). It would be remarkable if Congress jettisoned the
ADA’s detailed requirements concerning medical inquiries—a cornerstone of the
ADA’s protections—without saying a word about this repeal in either the statute or
in the legislative history.

The ADA’s separate application to wellness programs was also recognized by the
Departments of Labor, Health and Human Services, and Treasury in their final
wellness regulations:

As noted in section II.H later in this preamble, these final regulations are im-
plementing only the provisions regarding wellness programs in the Affordable

3EEOC Guidance, General Principles.

4EEOC Guidance, Question 22.

5 As recognized by the Department of Health and Human Services, Department of the Treas-
ury, and Internal Revenue Service, a penalty for failure to participate in a wellness program
should be treated the same as an inducement to participate. See, e.g., Final Rule, Incentives for
Nondiscriminatory Wellness Programs in Group Health Plans, 78 Fed. Reg. 33158, 33160 (June
3, 2013) (“References in the final regulations to a plan providing a reward include both pro-
Vldlng a reward (such as a discount or rebate of a premium or contribution, a waiver of all or
part of a cost-sharing mechanism, an additional benefit, or any financial or other incentive) and
imposing a penalty (such as a surcharge or other financial or nonfinancial disincentive).”). Thus
employees who choose to forego a financial inducement to participate are effectively penalized
financially for not participating.

642 U.S.C. §2000ff-1(b)(2). The statute allows employers to acquire genetic information

“where—(A) health or genetic services are offered by the employer, including such services of-
fered as part of a wellness program; (B) the employee provides prior, knowing, voluntary, and
written authorization; (C) only the employee (or family member if the family member is receiv-
ing genetic services) and the licensed health care professional or board certified genetic coun-
selor involved in providing such services receive individually identifiable information concerning
the results of such services; and (D) any individually identifiable genetic information provided
under subparagraph (C) in connection with the services provided under subparagraph (A) is only
available for purposes of such services and shall not be disclosed to the employer except in ag-
gregate terms that do not disclose the identity of specific employees.” Id.
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Care Act. Other State and Federal laws may apply with respect to the privacy,
disclosure, and confidentiality of information provided to these programs. For
example . . . employers subject to the Americans with Disabilities Act of 1990
(ADA) must comply with any applicable ADA requirements for disclosure and
confidentiality of medical information and non-discrimination on the basis of
disability.” (emphasis added)

Compliance with the HIPAA nondiscrimination rules (which were later
amended by the Affordable Care Act), including the wellness program require-
ments in paragraph (f), is not determinative of compliance with any other provi-
sion of ERISA, or any other State or Federal law, including the ADA. This para-
graph is unchanged by these final regulations and remains in effect. As stated
in the preamble to the 2006 regulations, the Departments recognize that many
other laws may regulate plans and issuers in their provision of benefits to par-
ticipants and beneficiaries. These laws include, but are not limited to, the ADA,
Title VII of the Civil Rights Act of 1964, Code section 105(h) and PHS Act sec-
tion 2716 (prohibiting discrimination in favor of highly compensated individ-
uals), the Genetic Information Nondiscrimination Act of 2008, the Family and
N([;(:idig?l Leave Act, ERISA’s fiduciary provisions, and State law.8 (emphasis
adde

The ACA does not address whether penalties may be imposed for failure
to answer wellness program medical inquiries, and to the extent that the
ACA addresses penalties generally, it speaks to whether such penalties con-
stitute insurance discrimination, not workplace discrimination.

The ACA is not an employment discrimination statute. It does not purport to ad-
dress whether wellness program penalties or other aspects of wellness programs
constitute disability-based employment discrimination. Instead, the ACA prohibits
disability-based discrimination in insurance coverage, providing that “[a] group
health plan and a health insurance issuer offering group or individual health insur-
ance coverage may not establish rules for eligibility (including continued eligibility)
of any individual to enroll under the terms of the plan or coverage based on” one
of eight “health status-related factors,” including “health status” and “disability.”
Public Law 111-148 (Mar. 23, 2010), §2705(a). To comply with this non-discrimina-
tion provision, wellness programs that offer rewards for satisfying a standard based
on a health status factor must meet certain conditions, including a limit on such
rewards to no more than 30 percent of the cost of employee-only coverage. Id.
§§2705G)(1)(C), (G)(3).2 Wellness programs offering rewards that are not based on
satisfying a standard related to a health status factor—which presumably would in-
clude rewards for answering medical inquiries—comply with the non-discrimination
requirement as long as participation in the program is made available to all simi-
larly situated individuals. Id. §§2705G)(1)(B), G)(2).

The ACA does not conflict with the ADA’s requirements concerning med-
ical inquiries in wellness programs and both laws should be given effect.

“[Wlhen two statutes are capable of co-existence, it is the duty of the courts, ab-
sent a clearly expressed congressional intention to the contrary, to regard each as
effective.” Morton v. Mancari, 417 U.S. 535, 551 (1974). The ADA’s provisions con-
cerning medical inquiries and the ACA’s provisions concerning wellness program
penalties are clearly capable of coexistence and both must be given effect. If the
ACA required penalties or rewards that were prohibited by the ADA, the two stat-
utes would conflict. But the mere fact that the ACA provides that certain penalties
do not violate its requirement concerning non-discrimination in insurance coverage
does not mean that such penalties comply with the ADA or other laws.

Indeed, it is routine for two statutes that apply to the same conduct to impose
1ndependent obligations. See, e.g., KM. v. Tustin Unified School Dist., 725 F.3d
1088 (9th Cir. 2013) (Ind1v1duals with Disabilities Education Act (IDEA) coexists
with ADA and public schools must comply with both; while public school’s failure
to provide word-for-word transcription service to deaf student did not violate IDEA’s
requirement to provide a free and appropriate public education, that did not fore-
close claim that this failure violated ADA’s requirement to provide student with

7178 Fed. Reg. 33158, 33165.

81d. at 33168.

9 Among other things, such programs must not be a subterfuge for discriminating based on
a health status factor, and must allow reasonable alternative standards for an individual to re-
ceive the reward when a medical condition makes it unreasonably difficult or medically inadvis-
able for him or her to meet the standard. Id. § 2705()(3)(B), (D).
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equally effective communication). See also Statement of Interest of the United
States of America in S.S. v. Springfield Public Schools, Civ. Action No. 3:14-cv—
30116, at 2, http:/ /www.ada.gov /briefs/springfield ma soi.pdf (“. . . while the
ADA and IDEA provide complementary protections for many students with disabil-
ities, they are not identical in purpose or scope and impose distinct obligations on
school districts in furtherance of their respective statutory mandates. . . . [the ADA]
may require different or additional measures to avoid discrimination against chil-
dren with disabilities than the measures that are required to comply with IDEA.”).

Where, as here, the two statutes do not even address the same issue—the ACA
addresses what constitutes insurance discrimination and the ADA addresses what
constitutes employment discrimination—it would be particularly inappropriate to
look to the terms of the ACA to determine what constitutes a violation of the ADA.
Both statutes apply to wellness programs and both impose independent obligations
that do not conflict.

Thank you for the opportunity to provide testimony on this important issue. The
Consortium of Citizens with Disabilities appreciates the committee’s interest in this
issue and stands ready to assist in any effort to secure further clarification con-
cerning the ADA’s application to wellness programs.

The CHAIRMAN. Thank you, Mrs. Mathis.
Mr. Dreiband.

STATEMENT OF ERIC S. DREIBAND, PARTNER, JONES DAY,
WASHINGTON, DC

Mr. DREIBAND. Good morning, Chairman Alexander, Ranking
Member Murray, and members of the committee. Thank you for af-
fording me the privilege of testifying before you today. My name is
Eric Dreiband, and I'm a partner at the law firm of Jones Day here
in Washington, DC.

In 1990, Congress passed and President George H. W. Bush
signed the Americans with Disabilities Act. This important civil
rights law is known as the ADA, and it prohibits discrimination in
employment on the basis of disability. It also authorizes employers
to conduct voluntary medical examinations, including voluntary
medical histories, which are part of an employee health program.
The law also contains a safe harbor that permits employers to im-
plement benefit plans that are based on underwriting risk.

Congress directed the Equal Employment Opportunity Commis-
sion to enforce these protections. The Commission is also known as
the EEOC, as we’ve heard from some of our witnesses today. And
in July 2000, the EEOC stated that a wellness program is vol-
untary and therefore lawful as long as the employer neither re-
quires participation nor penalizes employees who do not partici-
pate.

In 2006, the Departments of Labor and Health and Human Serv-
ices and the Treasury enacted regulations under the Health Insur-
ance Portability and Accountability Act. This law is known as
HIPAA, and the 2006 HIPAA regulations authorized employers to
reward employees who participate in wellness plans with financial
inducements of up to 20 percent of the cost of health insurance cov-
erage.

On January 6, 2009, the EEOC announced that it agreed with
this 20 percent standard. The EEOC reasoned that “borrowing
from the HIPAA rule is appropriate because the ADA lacks specific
standards on financial inducements and because it will help in-
crease consistency in the implementation of wellness programs.”

On March 6, 2009, however, the EEOC rescinded its endorse-
ment of the HIPAA standards and said that it was continuing to
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examine what level, if any, of financial inducement to participate
in a wellness program would be permissible under the ADA.

In 2010, Congress passed the Patient Protection and Affordable
Care Act. That law provides that a financial inducement for em-
ployee participation in wellness programs will be lawful if it does
not exceed 30 percent of the cost of coverage. The law also author-
izes the Secretaries of Labor, Health and Human Services, and the
Treasury to increase lawful financial inducements for participation
up to 50 percent of the cost of coverage.

On August 20, 2012, the U.S. Court of Appeals for the 11th Cir-
cuit rejected an Americans with Disabilities Act challenge to a
wellness program that imposed a $20 charge on each bi-weekly
paycheck issued to employees who refused to participate in the pro-
gram. The court reasoned that the Americans with Disabilities
Act’s safe harbor exempted the wellness program from the ADA’s
prohibitions.

Next, on June 3, 2013, the Secretaries of Labor, Health and
Human Services, and the Treasury issued regulations that permit
employers to reward employees who participate in wellness plans
by now offering financial inducements of up to 30 percent of the
cost of health coverage, and as high as 50 percent for programs de-
signed to prevent or reduce tobacco use.

In August and September 2014, the EEOC filed lawsuits that al-
leged that various wellness programs violated the Americans with
Disabilities Act. Then in October 2014, the EEOC filed suit against
Honeywell International, Inc. and alleged that Honeywell’s
wellness program violates the Americans with Disabilities Act even
if it complies fully with the Affordable Care Act.

The Commission asserted that the 11th Circuit’s decision is
wrong about the ADA’s safe harbor, that the safe harbor does not
apply to wellness programs, and that compliance with the Afford-
able Care Act is not a defense to their ADA action.

In November 2014, a Federal District Court judge in Minnesota
rejected the EEOC’s position.

All of this leaves the public in a lurch. Protections for working
people and their benefits are unclear. Employers face the threat of
EEOC investigations and lawsuits even if they structure their
wellness plans to comply fully with the Affordable Care Act. And
after a nearly 6-year examination, the Commission has failed or re-
fused to explain how it believes a wellness plan may be lawful.

The EEOC is flip-flopping. Its investigations and its litigation
perpetuate confusion and uncertainty. None of this serves the pub-
lic good. And if the executive branch of the government will not end
this sorry State of affairs, the Congress should do so by enacting
appropriate legislation.

Thank you, and I look forward to your questions.

[The prepared statement of Mr. Dreiband follows:]

PREPARED STATEMENT OF ERIC S. DREIBAND
I. INTRODUCTION

Good morning Chairman Alexander, Ranking Member Murray, and members of
the committee. Thank you all for the privilege of testifying today. My name is Eric
Dreiband, and I am a partner at the law firm Jones Day here in Washington, DC.

I previously served as the General Counsel of the U.S. Equal Employment Oppor-
tunity Commission (“EEOC” or “Commission”). The EEOC is a Federal law enforce-
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ment agency that is charged with enforcing very important Federal laws against
discrimination on the basis of race, color, sex, religion, national origin, age, dis-
ability, and genetic information, among others. As EEOC General Counsel, I di-
rected the Federal Government’s litigation under the Federal employment anti-
discrimination laws. I also managed approximately 300 attorneys and a national
litigation docket of approximately 500 cases. I was privileged to work with many
public officials who dedicated their careers to serving the public, enforcing the civil
rights laws, rooting out unlawful discrimination, and working to ensure that our
Nation reaches the idea of equal opportunity for everyone. These individuals con-
tinue their important work. They investigate charges of discrimination. They medi-
ate and conciliate disputes and work with individuals, unions, and employers to re-
solve very difficult and often painful problems. They pursue enforcement through
litigation in the Federal courts, at every level up to and including the Supreme
Court of the United States. And, these very able EEOC officials have the awesome
power of the U.S. Government to back them up.

It is with this background that I appear here today, at your invitation, to speak
about employer wellness programs.

The Americans with Disabilities Act of 1990 (“ADA”) authorizes employers to con-
duct medical examinations and to obtain employee medical history of employees as
part of wellness programs as long as participation by employees is voluntary. The
Patient Protection and Affordable Care Act (“ACA”) specifies that the reward for a
wellness program may be up to 30 percent of the cost of coverage, with the potential
for that to increase to 50 percent. Moreover, the U.S. Department of the Treasury,
the U.S. Department of Labor, and the U.S. Department of Health and Human
Services (“the Departments’) have issued standards for wellness programs that like-
wise endorse the ACA’s 30 and 50 percent standards, and the U.S. Court of Appeals
for the Eleventh Circuit has determined that the ADA may exempt wellness plans
from that law. However, compliance with the ACA may not eliminate the risk of
ADA liability for employers, at least according to the U.S. Equal Employment Op-
portunity Commission (“EEOC” or “Commission”). Since March 2009, the Commis-
sion has declined to endorse any definition of what the ADA’s “voluntary” standard
means, and in a recent court case, the EEOC asserted that the decision by the Elev-
enth Circuit is wrong. So employers and employees throughout the United States
are left with the rather bizarre situation in which the Congress and one part of the
executive branch of the Government have endorsed a set of standards that it says
govern wellness plans and comply with the law while the EEOC has failed or re-
fused to explain what it will treat as a lawful “voluntary” wellness plan. The Com-
mission’s silence about this issue is perplexing, and the Congress, the EEOC, or
both should clarify exactly how a wellness plan will comply with the ADA.

II. STATUTORY BACKGROUND

Congress enacted the Americans with Disabilities Act! in 1990. That law permits
disability-related inquiries and medical examinations that are part of a “voluntary”
wellness program. Specifically, the ADA states:

“A covered entity shall not require a medical examination and shall not make
inquiries of an employee as to whether such employee is an individual with a
disability or as to the nature or severity of the disability, unless such examina-
tion or inquiry is shown to be job-related and consistent with business neces-
sity.” 2

On the other hand, Section 102(d)(4)(B) of the ADA states that employers

“may conduct voluntary medical examinations, including voluntary medical his-
tories, which are part of an employee health program available to employees at
that work site.”3

Section 501(c)(2) authorizes employers to establish, sponsor, observe, and admin-
ister

“the terms of a bona fide benefit plan that are based on underwriting risks,
classifying risks, or administering such risks that are based on or not incon-
sistent with State law.”4

The Health Insurance Portability and Accountability Act (“HIPAA”), enacted in
1997, did not specifically address wellness programs but rather included a general
prohibition against provisions in employer group health plans that discriminated

1See 42 U.S.C. §12101 et seq.

242 U.S.C. §12112(d)(4)(A).

342 U.S.C. §12112(d)(4)(B).

442 U.S.C. §12201(c)(2). This is sometimes referred to as a “safe harbor” provision.
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against employees with respect to their plan participation based on factors such as
health status, medical conditions, or claims experience.5 In 2006, in response to em-
ployer concerns that wellness programs could be deemed to violate these HIPAA
nondiscrimination standards, the Departments issued regulations that exempted
wellness programs from the HIPAA nondiscrimination rules if they met certain re-
quirements.® Those regulations authorized employers to offer financial inducements
to participate in wellness plans of up to 20 percent of the cost of coverage.”

In 2010, Congress passed and the President signed the Patient Protection and Af-
fordable Care Act, commonly called the Affordable Care Act or the “ACA.” With re-
spect to wellness programs, the ACA provides that

“[a] reward may be in the form of a discount or rebate of a premium or con-
tribution, a waiver of all or part of a cost-sharing mechanism (such as
deductibles, copayments, or coinsurance), the absence of a surcharge, or the
value of a benefit that would otherwise not be provided under the plan.”8

Specifically, the ACA states that the reward for a wellness program

“shall not exceed 30 percent of the cost of the coverage in which an employee
or individual and any dependents are enrolled . . . The Secretaries of Labor,
Health and Human Services, and the Treasury may increase the reward avail-
able under this subparagraph to up to 50 percent of the cost of coverage if the
Secretaries determine that such an increase is appropriate.”?

III. EEOC AND JUDICIAL POSITIONS ON WELLNESS PROGRAMS

According to the EEOC, a wellness program is “voluntary” if the employer “nei-
ther requires participation nor penalizes employees who do not participate.” 10 In a
letter dated January 6, 2009—2 weeks before President George W. Bush left office—
the EEOC’s Office of Legal Counsel announced that a wellness plan would be “vol-
untary” (and therefore lawful) if “the inducement to participate” does not

“exceed 20 percent of the cost of employee only or employee and dependent cov-
erage under the plan, consistent with regulations promulgated pursuant to the
Health Insurance Portability and Accountability Act.” 11

The EEOC explained that

“[blorrowing from the HIPAA rule is appropriate because the ADA lacks spe-
cific standards on financial inducements, and because it will help increase con-
sistency in the implementation of wellness programs.” 12

On March 6, 2009, however, the EEOC rescinded this statement and announced
that it was “continuing to examine what level, if any, of financial inducement to par-
ticipate in a wellness program would be permissible under the ADA.” 13 EEOC’s “ex-
amination” has continued for nearly 6 years, and when this examination will con-

clude, if it ever does, is unclear. On January 18, 2013, EEOC reiterated that

“[t]he EEOC has not taken a position on whether and to what extent a reward
amounts to a requirement to participate, or whether withholding of the reward
from non-participants constitutes a penalty, thus rendering the program invol-
untary.” 14

EEOC held a hearing about wellness plans on May 8, 2013,'5 and more than 18
months after that hearing, the EEOC apparently is still “continuing to examine” its
position about wellness plans.

The courts and the Departments are not waiting for the EEOC. On August 20,
2012, the U.S. Court of Appeals for the Eleventh Circuit rejected a challenge to a
wellness program that imposed a $20 charge on each biweekly paycheck issued to
employees who enrolled in the employer’s group health insurance plan and refused

5See ERISA Section 702(a), 29 U.S.C. §1182(a).

6 See Department of Labor Regulations, 29 C.F.R. § 2590.702(f).

7See 78 Fed. Reg. 33158.

g;lg U.S.C. §300gg—4G)(3)(A).

10 See hitp:/ /www.eeoc.gov | policy | docs | guidance-inquiries.html.

11See EEOC Opinion Letter, Jan. 6, 2009 at 2, rescinded on March 6, 2009, http://
pd{g%lver.amlaw.com /cc/ WellnessEEOC2009.pdf.

13 See http: | |www.eeoc.gov [ eeoc | foia / letters /2009 /ada  disability medexam healthrisk
html.

14 See hitp:/ /www.eeoc.gov | eeoc | foia / letters /2013 /ada  wellness programs.html.

15See http:/ /www.eeoc.gov [ eeoc | newsroom [release | 5-8—-13.cfm; htip:/ | www.eeoc.gov [ eeoc |
meetings [5-8-13 /index.cfm.
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to participate in the employee wellness program.1¢ The court reasoned that a “safe
harbor” contained in the ADA permits employers to make disability-related inquir-
ies and give medical examinations to observe the terms of a “bona fide benefit plan,”
and because the $20 charge was a “term” of the employer’s health plan, the plan
was “bona fide” and therefore lawful.1?

On June 3, 2013, the Departments issued rules that permit employers to

“reward employees who participate in wellness plans, including plans that in-
volve health-related questionnaires or biometric tests, by offering financial in-
ducements up to 30 percent of the cost of health coverage and as high as 50
percent for “programs designed to prevent or reduce tobacco use.” 18

IV. EEOC LAWSUITS AGAINST EMPLOYERS

Even though EEOC has yet to provide employers guidance on what is “voluntary,”
the agency has filed multiple lawsuits against employers for their wellness pro-
grams. In August 2014, the EEOC filed a lawsuit that alleged that a wellness pro-
gram violated the ADA.19 In its complaint, the EEOC alleged that Orion Energy
Systems’ wellness program was not “voluntary” and therefore violated ADA Section
102(d)(4)(A).20 In its Answer, Orion denied that its wellness program violated the
ADA and, listed as some of its affirmative defenses, stated that the program is a
“bona fide benefit plan” and that the medical examinations were “voluntary.” 2!

One month later, in September 2014, the EEOC brought suit against Flambeau,
Inc., a plastics manufacturer, alleging that the employer violated the ADA because
its wellness program

“required that employees submit to biometric testing and a ‘health risk assess-
ment,” or face cancellation of medical insurance, unspecified ‘disciplinary action’
for failing to attend the scheduled testing, and a requirement to pay the full
premium in order to stay covered.” 22

In its Answer, Flambeau stated that its program was a “bona fide benefit plan”
and that the biometric testing and health risk assessments were voluntary and thus
denied that its program violated the ADA.23

In its third lawsuit, filed in October 2014, the EEOC pursued a different strategy
by seeking a temporary restraining order and preliminary injunction against Honey-
well International, Inc. for its wellness program.24 The EEOC alleged that Honey-
well’s wellness program is an involuntary medical examination that was not job-re-
lated and therefore in violation of the ADA.25 Honeywell argued that its wellness
program: (1) is covered under the ADA’s safe harbor provision (Section 501(c)(2));
and (2) comports with the ADA’s voluntary wellness program provision (Section
102(d)(4)(B)).2¢ Moreover, Honeywell maintained that the ACA illustrated “Con-
gress’ express approval of surcharges used in conjunction with wellness programs. 27
In response, EEOC argued that Honeywell’s wellness program was not “voluntary,”

16 See Seff v. Broward County, 691 F.3d 1221 (11th Cir. 2012).

17]d. at 1223-24.

18 See hitp:/ /webapps.dol.gov | FederalRegister | HtmlDisplay.aspx?Docld=26880& Agencyld=8&
DocumentType=2.

19 See http:/ /www.eeoc.gov | | eeoc | newsroom [release |8-20-14.cfm?renderforprint=1. See also
EEOC v. Orion Energy Systems, Inc., Case No. 14-1019 (E.D. Wis. Complaint filed Aug. 20,
2014).

20 Plaintiff EEOC’s Complaint at 5-6, EEOC v. Orion Energy Systems, Inc., Case No. 14-1019
(E.D. Wis. filed Aug. 20, 2014). The EEOC also alleges that Orion retaliated against an em-
ployee for her objections against the wellness program, and that Orion “interfered, coerced, and
intimidated” the employee in violation of the ADA. Id. at 6-7.

21 Defendant Orion Energy Systems’ Answer at 4-5, EEOC v. Orion Energy Systems, Inc.,
Case No. 14-1019 (E.D. Wis. filed Oct. 16, 2014).

22 See hitp:/ | www.eeoc.gov | | eeoc | newsroom [release | 10-1-14b.cfm?renderforprint=1. See also
PlaintifT)EEOC’s Complaint, EEOC v. Flambeau, Inc., Case No. 14-638 (W.D. Wis. filed Sept.
30, 2014).

23 Defendant Flambeau’s Answer, EEOC v. Flambeau, Inc., Case No. 14-638 (W.D. Wis. filed
Nov. 24, 2014).

24EEOC v. Honeywell Int’l, Inc., Civil No. 14-4517 (D. Minn. Oct. 27, 2014).

25 EEOC v. Honeywell Intl Inc Civil No. 14-4517, 2014 U.S. Dist. LEXIS 157945, at *11 (D.
Minn. Nov. 6, 2014). Under the program Honeywell employees that choose to part1c1pate agree
to undergo biometric testing and become eligible for an HSA in which Honeywell contributes
$250 to $1,500 to qualified employees in a certain salary range. Id. at *2-4. Those employees
who choose not to participate in the program do not qualify for a company-sponsored HSA and
must also pay a $500 surcharge. Id. at *4.

26]d. at *13.

27]d. at *14.
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the Eleventh Circuit’s decision is wrong, and that “compliance with HIPAA and the
ACA are not defenses to the ADA. 28

The court in Honeywell ultimately rejected the EEOC’s position and declined to
issue a preliminary injunction. The court determined that the EEOC failed to estab-
lish the threat of irreparable harm and that additional factors weighed against an
injunction.2? The court also noted that

“great uncertainty persists in regard to how the ACA, ADA and other Federal
statutes such as [the Genetic Information Nondiscrimination Act] are intended
to interact,”

but that

“[sThould this matter proceed on the merits, the Court will have the opportunity
to consider both parties’ arguments after the benefit of discovery in order to de-
termine whether Honeywell’s wellness program violates the ADA and/or
GINA.”30

V. CONCLUSION

All of this raises many questions. It is too soon to tell whether other courts will
agree with the Eleventh Circuit. The EEOC does not agree and said so explicitly
in the Honeywell case. Whether the EEOC will agree with the Affordable Care Act’s
standards remains to be seen. Employers that design and implement wellness plans
that comply with the ACA may be unpleasantly surprised to find that the EEOC
asserts that such plans may violate the ADA. And, the EEOC’s continued and
lengthy “examination” of wellness programs calls into question the EEOC’s ability
to enforce the law, to put the matter mildly.

And so the public is left with a sorry state of affairs when it comes to wellness
plans. The EEOC’s flip-flopping, ongoing and seemingly never ending “examination,”
and litigation perpetuate confusion and uncertainty. The public is also left with a
government that has spent more than half a decade trying to figure out the meaning
of the word “voluntary.” None of this serves the public good, and if the executive
branch of the Government will not end this regulatory mess, the Congress should
do so by enacting appropriate legislation.

The CHAIRMAN. Thank you, Mr. Dreiband.

There should be time for all the Senators to ask questions before
we go to vote.

Mr. Dreiband, what is the solution to the confusion you de-
scribed?

Mr. DREIBAND. The solution I think would come in one of two
forms. One, either the EEOC should articulate a public position
about how employer wellness plans can comply with the Americans
with Disabilities Act, and they would do that either by endorsing
the 11th Circuit’s decision and saying that the safe harbor does
apply to these wellness programs, or as part of that the EEOC
could define finally what the statute means to be voluntary under
the Americans with Disabilities Act.

Alternatively, the Congress could enact legislation.

The Commission has been looking at this now for nearly 6 years
and has not articulated any standard at all, and that’s what has
created, I think, the problems that at least the public is facing now.

The CHAIRMAN. In your opinion, does the law, the Affordable
Care Act and the regulations that have been adopted pursuant to
it, provide employers with sufficient certainty to be able to estab-
lish wellness programs? What I'm trying to get at is are the regula-
tions under the Affordable Care Act appropriate or do they need to
be changed?

28 Plaintiff EEOC’s Memorandum in Support of EEOC’s Application for Temporary Restrain-
ing Order and an Expedited Preliminary Injunction at 13-19, EEOC v. Honeywell Int’l, Inc.,
Civil No. 14-4517, 2014 U.S. Dist. LEXIS 157945 (D. Minn. filed Oct. 27, 2014).

29 Honeywell Int’l, Inc., Civil No. 14-4517, 2014 U.S. Dist. LEXIS 157945, at *5-10.

30]d. at *13-15. This paper does not address the issues involving Genetic Information Non-
discrimination Act (“GINA”).
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Mr. DREIBAND. I think both the Affordable Care Act, the statute
that Congress passed in 2010 and the regulations that the execu-
tive branch passed, the Secretaries of Labor, Treasury, and Health
and Human Services passed, they clearly authorize employer
wellness programs that include financial inducements of up to 30
percent of the cost of coverage.

The problem I think is that the EEOC in 2009 endorsed the
then-existing HIPAA standard of 20 percent, rescinded that stand-
ard and hasn’t replaced it with anything, and now takes the posi-
tion that compliance with the Affordable Care Act says nothing
about compliance with the Americans with Disabilities Act.

The CHAIRMAN. There is a specific provision in the Affordable
Care Act itself that employers must provide a reasonable alter-
native to employees who can’t complete the employer’s standard re-
quirement. Is that correct?

Mr. DREIBAND. Yes.

The CHAIRMAN. And that would be designed to help deal with the
question of a disabled employee. Is that right?

Mr. DREIBAND. Yes, and I think the Americans with Disabilities
Act would require employers to provide reasonable accommodations
to individuals with disabilities if they are participating in a pro-
gram, sure.

The CHAIRMAN. Dr. Loveman, you represent, I think you said,
the Business Roundtable employs 40 million people.

Mr. LOVEMAN. Yes, Mr. Chairman.

The CHAIRMAN. And their large number of wellness programs. Do
you see the confusion described by Mr. Dreiband as discouraging
implementation of wellness programs or not making much dif-
ference, and do you have any comment about what we need to do,
if anything, to reduce the confusion?

Mr. LOVEMAN. Yes and yes, Mr. Chairman. First, up until the ac-
tion of the EEOC recently, I don’t believe that any of my colleagues
and their companies’ wellness programs were discouraged much at
all. But this recent action did give pause to all of us that what we
consider to be a very well-intentioned intervention to improve the
health of our employees and provide higher quality outcomes for
them was threatened by the ambiguity that the counselor has just
described in his remarks.

With respect to the regulations more broadly, these programs are
evolving rather dynamically, and by that I mean the early stages
of these programs were largely diagnostic in nature. They said a
man my age ought to have certain types of tests and ought to try
to appeal to certain parameters of health in his own care.

Once many people and a company have achieved those levels, the
next step is how do we encourage people to actually improve their
health rather than simply know what they ought to do to improve
their health, and there are burdens and regulations among the dif-
ferent departments that impede the ability to reward the actual
improvement of health rather than the diagnostic efforts taken to
understand how one might improve one’s health. So I think that
is an area where we need additional clarification and help.

The CHAIRMAN. Thank you.

The same committee that recommended the Americans with Dis-
abilities Act is the committee that also recommended the Afford-
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able Care Act, and the guardians of rights for disabled Americans
had no greater champion than Senator Harkin and other members
of this committee. Yet, it was very clear in the Affordable Care Act
that the committee wanted employers to be able to provide incen-
tives up to 30 percent for leading a healthy lifestyle, with a specific
exemption for dealing with those employees who couldn’t reach
that standard.

So let me invite the five witnesses. My time is about up. If you
have specific suggestions—I know, for example, Dr. Baase, you've
written a lot about this—for how to resolve the confusion that Mr.
Dreiband described, or Ms. Mathis, if you have specific suggestions,
we’d like to have them. And if you could send them to us when the
hearing is over, they would be helpful to us in evaluating whether
the regulation which appears to be coming from the EEOC is suffi-
cient or whether we need to take some action in the Congress.

Senator Murray.

Senator MURRAY. Thank you very much, Mr. Chairman. I know
Senator Harkin well. I've worked with him forever. I know for a
fact that he would never push legislation that went against ADA.
It was his heart and soul.

But, Ms. Mathis, I want to thank you. You've had a chance to
hear some of the answers so far, and I really appreciate your com-
ing here today to make sure we do have a good perspective on the
role of the Americans with Disabilities Act and the work of the
Equal Employment Opportunity Commission as they relate to
these employer wellness programs.

Can you respond a little bit to what you've heard and share why
virlorl‘)ier protections and civil rights are so important as we enact
this?

Mrs. MATHIS. Sure. One of the interesting things about Senator
Harkin is he recently at a hearing described, I think, what his vi-
sion of what happened in the Affordable Care Act was with respect
to wellness programs and how it interacted with the ADA and how
he understood that you can have wellness programs and you can
have penalties in wellness programs without being inconsistent
with the ADA, and that like GINA, like the Genetic Information
Non-discrimination Act, there is a separate rule under GINA and
under the ADA about when you're asking questions—disability-
related questions under the ADA, genetic information questions
under GINA—that you just can’t penalize people for not answering
those particular questions. That’s all.

Senator Harkin said I think it’s totally consistent. You can have
wellness programs. This is the one thing that you have to be care-
ful about, and I think that piece about answering disability-
related questions, that has been really at the heart of the ADA.
That has been one of the most important pieces of the ADA for peo-
ple with disabilities.

I work in the area of mental health. It is true—I wish it weren’t,
but it is true that for many people having certain diagnoses, having
a diagnosis of schizophrenia, of schizo-affective disorder, in many
cases bipolar disorder, that is a death sentence if an employer dis-
covers that.

That is why Congress deliberately and very carefully created
these rules around what kinds of inquiries can be asked of people
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with disabilities on the job and very specifically said you can ask
only things that are job-related and consistent with business neces-
sity. Nobody, I think, is claiming that these types of questions on
a health risk assessment are job related. It’s not about your ability
to do the job. It’s about your health.

The one exception to that rule is that you can ask, but only if
it’s part of an employee health program that is voluntary. That’s
really the issue. And as Mr. Dreiband said, one of the issues for
the EEOC is to define what is voluntary, and the EEOC has al-
ways said that if there’s a penalty attached, that’s not voluntary.
But I think there’s room to further clarify what the EEOC means
by that.

The other issue is, aside from confidentiality, what Senator Alex-
ander referred to, the penalties for not meeting a health target.
There, the ACA has a reasonable alternative standard built in. If
it’s medically inadvisable or unreasonably difficult for somebody to
meet that kind of health target because of a disability, they have
to be given a reasonable alternative standard, and the Health and
Treasury rules, the DOL rules address that, and I think that is
very consistent with the ADA’s reasonable accommodation require-
ment. I think the agencies will interpret those two sets of rules
consistently under the two separate statutes.

The issue has really been, I think, more challenging to under-
stand the interaction with the medical inquiries and the penalties
on the medical inquiries.

Senator MURRAY. Thank you. I really appreciate your response.

I just have a few seconds left. I wanted to ask Dr. Grossman, if
a company is going to implement a wellness program, how best can
they go about deciding how to pick intervention strategies and pre-
vention approaches?

Dr. GROSSMAN. Thank you, Senator Murray. That’s a great ques-
tion. There are a number of resources out there that are very valu-
able for companies to use. The National Business Group on Health,
for example, has an excellent resource available for companies. The
CDC, the Centers for Disease Control, and also the Community
Preventive Services Task Force issues something called the Com-
munity Guide which has a series of recommendations out there
that I think is also useful.

There are ample resources currently available for employers.
They tend to be perhaps more geared toward large employers, the
large-size rather than small- or medium-size employers.

Senator MURRAY. OK. Thank you very much.

Dr. GRossSMAN. Thank you.

The CHAIRMAN. Thank you, Senator Murray.

Senator Isakson.

STATEMENT OF SENATOR ISAKSON

Senator ISAKSON. Dr. Loveman, what kind of doctor are you?

Mr. LovEMAN. A Ph.D. in economics, unlike my colleagues, not
a science according to many.

[Laughter.]

Senator ISAKSON. The other type of health care.

And you’re with the Business Roundtable?
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Mr. LOVEMAN. That’s correct. I chair the Committee on Health
Reform.

Senator ISAKSON. We have a number of companies in Georgia—
IBM, Santa Fe, Georgia Regents, a number of people like that—
who have received recognition for the programs they have put in
for wellness that have reduced the impact of their cost. Does the
Business Roundtable promote that sort of thing?

Mr. LOVEMAN. Yes, sir, we do. We have tremendous support
among the companies that are members for these types of pro-
grams.

Senator ISAKSON. I have a question for you and Dr. Baase. Is it
Baase?

Dr. BAASE. Yes, that’s right.

Senator ISAKSON. And Dr. Grossman.

I believe the only way a business or an employer can effectively
and positively impact the cost to their employees and to the com-
pany of health care is through disease management and wellness.
Is that correct? Under the current environmental and regulatory
and statutory requirements under which you operate, the only real
way a company can impact positively the cost of health care it pro-
vides to its employees and its share of that cost is through robust
wellness and disease management programs.

Dr. BAASE. I think both of those, wellness programs and disease
management, are important strategies. But I do think companies
have other things that they can do. I mean, they work on the meth-
odology of their benefit plan design, they work on collaboration
with the providers of care to seek innovation and mechanisms of
even payment reform and other things that can be done to improve
quality of care, cost of care, or the health of people.

I do think that, in our strategy, for example, we have pillars of
prevention, quality and effectiveness of care, health system man-
agement and advocacy. I think that employers can engage the com-
munities within which they operate and their plan partners, as
well as what they can do within their own company.

We also work with the communities as part of multi-stakeholder
efforts in a collective impact model. So the communities within
which we operate have health improvement strategies, and an em-
ployer can become part of those as well.

So I'm agreeing with you that wellness programs and disease
management programs are critical actions, but I do think there’s
a bigger horizon than that that complements them.

Senator ISAKSON. Dr. Grossman.

Dr. GROSSMAN. Yes, I agree that I think wellness programs have
a lot to do with reducing risk factors for chronic disease in the fu-
ture for employees. In the short term, health care costs by employ-
ers largely stem from two main factors, utilization and the price of
those services. And whether or not theyre fully insured or self-
insured as employers, they should be working with either their
plans or their administrative service organizations to really focus
on utilization and price as also a very key mechanism for address-
ing cost.

Senator ISAKSON. On the utilization issue, though, Senator War-
ren and I have a care coordination provision we've proposed for
Medicare where we reimburse for care coordination, because there
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are so many people getting health care from different sources.
There is redundant and fee-for-service costs, which drives the cost
up.
Do you all in any way in any of your companies promote care co-
ordination within the coverage?

Dr. GROSSMAN. At Group Health, care coordination is taken ex-
tremely seriously because we see ourselves as managing the total
cost of care, and clearly care coordination is a major factor in stem-
ming utilization of care, and we take that very seriously.

Dr. BAASE. Activities around the patient-centered medical home
and care coordination are certainly the types of partnerships that
we are also involved in our communities and with our plans.

Senator ISAKSON. I think for us as policymakers, Mr. Chairman,
I'm told—and I can’t remember the exact percentage, but the two
largest contributors to the cost of Medicare are hypertension and
diabetes, both of which are substantially preventable with good
care management, good wellness programs, and good involvement
of the patients. So we really ought to promote those as much as we
can to help reduce the cost of that, not just to the individual but
to the taxpayer.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Isakson.

Senator Baldwin.

STATEMENT OF SENATOR BALDWIN

Senator BALDWIN. Thank you, Mr. Chairman and Ranking Mem-
ber Murray.

I'm really encouraged to learn of the innovative programs that
the witnesses have talked about today, and I too want to share
some cutting-edge activity that’s happening in the State of Wis-
consin, my home State.

In particular, I wanted to highlight a program created by one of
the largest American printing companies, Quad/Graphics, which is
located in Sussex, WI. Back in 1991, Quad/Graphics established a
fully integrated patient-centered medical home called QuadMed for
its now 22,000 employees nationwide. QuadMed includes a team of
salaried health professionals who bring primary care and wellness
services right onsite for its employees. The employees have access
to these onsite clinics, fitness centers, rehab facilities, pharmacists,
nutritionists, as well as an electronic medical record and a digital
patient portal.

Now it’s a national model for employer-based care, and QuadMed
has not only improved employee satisfaction and productivity
through this model, but the program also has an economic benefit,
an economic incentive. The program provides a $3.70 return for
every $1.00 invested up front.

So I believe it’s critical that we continue to support and advance
similar initiatives to help improve our Nation’s health.

Dr. Grossman, I'm encouraged to hear that your health system,
Group Health Cooperative, works with other organizations in your
community. In fact, you’ve highlighted in your testimony some of
the leadership roles that they’ve taken.

Another example in my home State of Wisconsin is in La Crosse,
where we too have an innovative integrated health system called
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Gundersen Health System that not only has its own wellness pro-
gram for employees but also partners with local businesses to offer
onsite clinics, and with school districts and convenience stores, ac-
tually, in the La Crosse area to offer healthy food products and
healthy meals.

So I'd like to hear you talk a little bit more about Group Health
Cooperative’s initiatives to advance wellness in your whole commu-
nity and beyond, beyond your own employees, and how this helps
improve population health in the patients that you serve.

Dr. GROSsMAN. Thanks very much, Senator Baldwin. It’s exciting
to hear about those great activities in Wisconsin, which is clearly
a great State, another leader in health care.

Group Health as a non-profit actually has a substantial commit-
ment to the benefit and to the health of the community and en-
gages in a variety of activities to help promote health in the broad-
er community statewide. And recently, through some recent re-
forms occurring in our own State, we're developing what’s called
Accountable Communities of Health where communities are actu-
ally coming together to work together—hospitals, employers, health
departments, and health care providers—to actually set targets
and goals for geographically defined communities in order to ad-
vance the health of the communities and the citizens living in those
areas.

That is something that Group Health is very much planning to
participate in and be actively engaged in those efforts. We have
sponsored for many years a number of health promotion activities
among non-profit providers that actually extend the reach, and cer-
tainly have endorsed other efforts by groups that are providing
those services, such as YMCA, for example, through their diabetes
prevention program, or through the Cascade Bicycle Club that ac-
tually has gotten thousands and thousands of Washingtonians, in-
cluding myself, to get engaged in riding.

So Group Health sees the engagement with the broader commu-
nity as being a very key part of the work that you’re describing.

Senator BALDWIN. Great.

Dr. Loveman, I'm wondering if you can discuss how your work
with employees that may not be able to fully participate in some
aspects of Caesars’ wellness program, maybe due to an injury or an
illness, how do you maintain the engagement and morale of those
who may not see measureable results as quickly as some of their
peers do?

Mr. LOVEMAN. Senator Baldwin, that’s a great question. Let me
take, for example, our facility in New Orleans, LA, a city known
for many things great but not always the greatest of health out-
comes.

We have onsite care providers in our facility in New Orleans, and
so employees literally every day are meeting with well nurses and
other members of the professional medical staff to talk about spe-
cific things that could happen in their lives that would make them
and their family members healthier.

So while there may be special circumstances in certain instances
such as those described by Ms. Mathis that would preclude the em-
ployee from taking a more traditional route in these wellness pro-
grams, it’s the obligation of those who work for us in these in-
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stances to customize what’s available to them in a way that suits
them, and the stories that I hear coming back to us that follow
from these interventions are really quite remarkable.

The CHAIRMAN. Thank you, Senator Baldwin.

Votes have not started yet, so there should be sufficient time for
the remaining three Senators to take their questions, and we’ll
stick to 5 minutes.

Senator Scott.

STATEMENT OF SENATOR SCOTT

Senator SCOTT. Thank you, Mr. Chairman.

Mr. Dreiband, just a couple of questions for you. In October, the
EEOC filed suit against Honeywell to stop the company from offer-
ing financial rewards to employees who participate in biometric
screening as part of the company’s wellness program.

As this committee is well aware, in light of provisions in the ACA
specifically allowing employers to reward employees for participa-
tion in wellness programs, many employers across the country have
adopted these programs, programs they believe to be compliant
with current law, including HIPAA and the ACA. While the EEOC
said it would issue guidance on this topic and employers have
sought official guidance, the Commission has yet to do so. Lawsuits
that target compliant programs, especially in the absence of guid-
ance from the EEOC, serve to confuse employers and employees
and may reduce participation in these beneficial wellness pro-
grams.

Given these facts, do you believe the EEOC was justified in filing
suit against an employer over its wellness plan when Congress has
encouraged the programs and the EEOC has yet to make clear how
it views the law, particularly when the agency went into court a
mere 7 business days after a complaint was filed against Honey-
well with the agency?

Mr. DREIBAND. I don’t know all of the evidence that the EEOC
had when it sued Honeywell. I'm not involved in that case. What
I will say is I think it’s patently unfair for the U.S. Government
to endorse a standard, as the EEOC did in January 2009, and then
to rescind it and spend 6 years doing nothing about replacing that
standard, and then threatening companies and individuals with po-
tential liability of the sort that the EEOC has the power to bring
in Federal District Court. I think the Commission should articulate
a standard and then put the public on notice of what it is if it’s
going to litigate and enforce the law.

Senator ScoTT. A followup question, perhaps a more difficult
question. From your perspective and in your opinion, why has the
EEOC targeted these effective health care programs through the
legal system rather than simply issuing the guidance that so many
of these companies are desperately seeking? And as a former gen-
eral counsel, would you say that the EEOC is using effectively
their resources when they have, I think, 70,000, 75,000 complaints
outstanding?

Mr. DREIBAND. Yes. I don’t know why the EEOC has not been
able to figure out in 6 years what the statute means by the word
“voluntary.” I mean, what we’re talking about here is a single word
in a statute, one word, “voluntary.” It’s one thing not to articulate
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a standard. That’s one thing. But it’s another thing, as has hap-
pened here, to say that the Commission is going to endorse a
standard, as it did, for Congress to pass a law that essentially ex-
pands and encourages employers to use these wellness plans, and
EEOC to sit on its hands for 6 years and then sue people. To me,
it’s a question of fundamental due process of law, and I don’t think
it’s fair at all, and I don’t know why they’re doing it. I suppose you
could ask them.

I do think there are legitimate concerns about coercing people
into participating in wellness plans, and that may be motivating
the Commission. But they can certainly articulate a position pub-
licly about what they think is permissible under the Americans
with Disabilities Act.

Senator SCOTT. Thank you. Six years is plenty of time.

Let me ask Dr. Loveman, who brought up a very important
point. I'm a Charlestonian, South Carolina. You were talking about
the good food in New Orleans. I would recommend that you come
to the Nation’s best tourist destination to really experience good
food. Unfortunately, the result of good food sometimes is an ex-
panding waistline. Please do not use mine as an example.

However, I would ask you that according to the recent National
Business Group Health Survey, 95 percent of employers offered a
health risk assessment biometric screening or other wellness pro-
gram in 2014, and nearly three-quarters of employers use incen-
tives to encourage employees to participate in these programs.

Do you believe that the benefits of these programs would be as
profound if employers were not able to somehow encourage partici-
pation in the programs?

Mr. LOVEMAN. Senator, I think you're on a very, very important
point. It’s been my experience with our 70,000 folks that you can-
not encourage recalcitrant participants in this sort of activity with-
out the use of some sort of an incentive. So when these incentives
are first applied—for example, for biometric screening—you observe
a high uptake among those you would naturally expect to do so,
those who are very active in the management of their own health,
and then you find others who are a little bit slower to come along.

As the incentive becomes more and more appealing, finally some-
one who has not otherwise been called to action decides, you know
what, I'm going to go get that biometric screening; what’s the harm
with checking my blood pressure and my glucose level? And if the
company is going to discount my premiums by $75 every 2 weeks,
that seems like a very appealing opportunity, and they do, and the
remarkable benefit that accrues to their family to some degree, as
you’ve heard from Mr. Abernathy’s testimony, it is a very, very en-
couraging thing.

Senator SCOTT. Absolutely. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Scott.

Senator Casey.

STATEMENT OF SENATOR CASEY

Senator CASEY. Mr. Chairman, thank you very much, and we ap-
preciate the panel’s testimony and willingness to be here today. I
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know I missed a good bit of the testimony, but I'll try to focus just
on maybe one or two issues. It may only be one.

First of all, I wanted to start with the predicate, which is I think
all of us can agree that we’'ve made substantial strides in making
sure that wellness is part of our health care strategy. It used to
be that we would laud wellness programs and say that’s a good ex-
ample over there by that company or that particular program, and
we would not then engage in strategies that would make sure that
everyone was doing something on wellness. We just thought it was
the exception rather than the rule. I think we’re getting closer to
making i1t much more of a standard.

I know that there are some instances where there can be a con-
cern that wellness programs may go too far and may infringe on
other basic rights that people have. I know that, Ms. Mathis, you
said—I'm just looking at your written testimony on page 6. You say
the Affordable Care Act does not conflict with the ADA’s require-
ments concerning medical inquiries in wellness programs, and both
laws should be given effect.

I would ask you to explain what you mean by that, and I know
you've walked through some of this in your own testimony here
today, but I know this is the written testimony.

Mrs. MATHIS. Sure.

Senator CASEY. That’s question No. 1. Question No. 2 is can you
give me an example of a wellness program which has reached or
has achieved an accommodation that is contemplated by the ADA?
That was one of the greatest achievements in recent American his-
tory, that the ADA said that an employer should have reasonable
accommodations for that employee, not any accommodation, not
any accommodation that people would develop, but reasonable ac-
commodations. I think we can have both a very strong ADA as well
as a strong and well-implemented Affordable Care Act.

Mrs. MATHIS. That’s right. So let me say something about the
second question first, actually. I don’t know—I haven’t seen on-the-
ground examples of what kinds of accommodations have been of-
fered as reasonable alternative standards for people who can’t meet
a health target because of a disability, or it’s unreasonably difficult
or medically inadvisable. Those are the ACA standards. The ADA
standard is reasonable accommodation to provide equal oppor-
tunity.

But I do know that that part seems to be working out well. I
think that the regulations that were issued implementing that
piece of the ACA really are closely in line with how people would
see reasonable accommodation as working. So I think the idea and
the examples in those regulations are things like if you can’t meet
maybe a body mass index standard, that you have an alternative
of going to a gym or getting a subsidy for a gym or doing an edu-
cation class or different things that will in other ways help you
achieve better health outcomes while taking into account your dis-
ability and the real limitations that it may impose that may make
it hard to meet the health standard.

So I think those things seem to be operating fairly well, in sync
the ACA and the ADA.

I think with the medical inquiries, all of the language in the
ACA about the 30 percent penalties and all that, that’s all about
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meeting health targets. That’s all about satisfying a health stand-
ard. It does not talk about medical inquiries particularly. The ACA
has no language about medical inquiries. That’s not what Congress
seemed to be thinking about.

There is sort of a catch-all provision. Basically, the ACA has this
non-discrimination in insurance provision that says, “well, you
can’t discriminate based on health status in insurance”, except that
here is sort of how we think it should work in wellness programs,
and you can have these penalties, and we think it doesn’t discrimi-
nate based on health factors. It doesn’t violate the ACA’s health
non-discrimination requirement if you do these things. That’s all it
says. It doesn’t say that we’re saying that this then complies
with—if you follow these rules for the ACA, that it complies with
every other law, and there are often situations where multiple laws
will apply, and all this does is say that to the extent that you're
not, that you’re imposing penalties that are not related to a health
target, that it’s just about penalties for medical inquiries, for exam-
ple, that they’re not going to violate this health insurance non-
discrimination provision.

Does that mean that they don’t violate the ADA, which has en-
tirely different sets of concerns, which is about workplace discrimi-
nation? Confidentiality of information is not a concern that Con-
gress was addressing in the ACA and the health insurance dis-
crimination provisions.

So, yes, I think the ADA applies at the same time, and there are
many instances in the world where you will have two laws that
a};l)ply to the same situation, and they may require some different
things.

GIIN%ﬁnk here it’s not really all that onerous. We have a rule in

The CHAIRMAN. Mrs. Mathis, I think we need to go to the next
Senator.

Mrs. MATHIS. Sure.

hThS CHAIRMAN. If you would wrap up your comments. Please go
ahead.

Sﬁenator CAsSEY. I'll make sure you get something in writing as
well.

Mrs. MATHIS. Thank you.

Senator CASEY. Thank you.

The CHAIRMAN. Thank you, Senator Casey.

Senator Mikulski.

STATEMENT OF SENATOR MIKULSKI

Senator MIKULSKI. Thank you, Mr. Chairman.

You know, when we passed the Affordable Care Act, I was most
excited. There were many things I was excited about. But the two
things that I was most excited about, in addition to dealing with
preexisting conditions and improving access, was wellness work-
place opportunities, as well as a medical home so that you could
have coordinated services and, again, perhaps nutrition, mental
health counseling, and a variety of things.

So we looked at the whole person, and we dealt with the issues.
What I was looking forward to in terms of a hearing like this was
to really be able to talk about what has been the impact of passing
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the law, has it done any good in large workplaces and employers,
what are the best practices that we’re learning now to motivate
people. Motivation is not an easy issue. And then how a regular
guy like Mr. Abernathy found homes and happiness in broccoli and
better eating. I don’t know if it is broccoli.

So I'm very frustrated to hear that we’re now arguing over EEOC
giving regs and rules and so on. I would hope we could encourage
the EEOC to really publish its guidance and to do it in a full public
comment so all could testify, acknowledging challenges like in the
mental health area. But we’ve got to get on with this because what
I'm concerned about, given the uncertainty of the law, the wellness
programs are going to pull back or go minimalist.

Are my concerns, Dr. Baase, well-founded?

Dr. BAASE. I appreciate your comments very much. I think, as
my statement was about the imperative for our country, that we
have employers involved, and we’ve got to find a way to make it
most effective. I think people are utilizing the evidence that’s out
there, just as Dr. Grossman indicated, and that evidence base has
been improving, appreciating the work of the CDC and the Guide
to Community Preventive Services that’s out there.

We've still got opportunities for improvement in wellness pro-
grams and health promotion programs. But certainly what we want
to do is strengthen those efforts and not have people pull back. So
I endorse what you're saying.

Senator MIKULSKI. But in the absence of EEOC clarity, do you
think employers will pull back?

Dr. BAASE. I think it clearly has a dampening effect where people
feel like they don’t need to be dealing with this kind of risk situa-
tion.

Senator MIKULSKI. That they don’t want to get into it.

Dr. BAASE. Right.

Senator MIKULSKI. So tell me, though, Dow has really been one
of the leaders in workplace wellness programs. What have you
found has been the impact? And also, what do you think have been
some of the best practices to really motivate people?

Dr. BAASE. We have been very successful. Since our baseline in
2004, we have improved the health of our people worldwide, a 28
percent reduction in high risk and a 15 percent increase in low risk
of our population, and our employees highly value the services and
the programs of the wellness and health promotion effort. They see
it as a huge benefit to them, and they participate at high levels,
approaching 90 percent on a global basis.

Senator MIKULSKI. Wow.

Dr. BAASE. And we find that it has an impact to us across the
board in our corporate priorities. It has an impact in terms of our
improvement in safety, because healthier people have better safety
outcomes. We know that our ability to attract and retain talent is
impacted by the nature of the culture that we have in the company
that highly supports health and healthy living, and our ability to
get the best performance out of the investment we have in our
human beings in the company.

So it’s something where we’ve had remarkable success, and the
culture of the company is a huge multiplier. But I also made an
additional comment that we work with the communities within
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which we're operating and partnering with them, and one of the
Senators made a comment about diabetes. We're currently involved
in a community effort, the Diabetes Prevention Program and cre-
ating system change in our community.

There’s a great number of things that can be done by an em-
ployer to advance health, and we need to strengthen and support
that.

Senator MIKULSKI. Thank you, and I know my time is up.

The CHAIRMAN. Thank you, Senator Mikulski.

Senator Franken.

STATEMENT OF SENATOR FRANKEN

Senator FRANKEN. I’'m glad, Dr. Baase, that you mentioned the
Diabetes Prevention Program. This is something that, with Senator
Lugar, I put into the ACA, that we should be promoting this. This
is a CDC program. CDC and NIH together piloted it to YMCAs,
one in Indianapolis and one in St. Paul. Hence, Franken-Lugar.

I know, Senator Isakson—I'm sorry I wasn’t here for a lot of this;
I was in the Energy Committee—this works. What it is, it’s 16
weeks of physical training and nutritional training to people who
have pre-diabetes. I think, Dr. Grossman, you mentioned the Dia-
betes Prevention Program in answering a question.

What it did was, pre-diabetes is people who have this blood—
they’re about to become diabetic if they don’t do something about
it. Longitudinally, it reduced the chances of becoming diabetic in
the next 5 years by 59 percent. So much of the cost of care in this
country goes to people’s chronic conditions, and diabetes is one of
the No. 1 chronic conditions.

So, just to all of you, how can we, through workplace programs,
encourage, without violating people’s privacy and rights and all
that kind of stuff, just encourage people, encourage employers and
encourage employees to take advantage of this, get this covered
maybe by the employer or by the employer’s insurance company?
I've been doing some pilots in the VA. I have a bill to get Medicare
to pay for this, because the return on investment is tremendous.

Any ideas on this at all in terms of workplace?

Mr. LoveEMAN. If I may, Senator, employer wellness programs,
because these large private employers are self-insured, we have
tremendous discretion as to what we cover and the circumstances
under which we seek to support our employees.

For example, in our case, the fact that the care centers are in the
same facility where our employees work, particularly since some of
them work unusual hours, they’re surrounded by access to informa-
tion, support, encouragement, collegiality around this question.
They’re able to really manage the preventive steps around pre-dia-
betic care very thoughtfully.

I think these programs provide—in addition to the incentive
structures that we've described and tools for access to better care
and more high value-added interventions—all the right tools to do
what your legislation has proposed, and I think you’re seeing that
across the programs that my colleagues on this panel have been
promulgating.

Senator FRANKEN. Dr. Grossman.
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Dr. GROSSMAN. Yes, I agree with you that the Diabetes Preven-
tion Program was a solid piece of evidence. It’s been used both by
the U.S. Preventive Services Task Force and the Community Guide
in their reviews in understanding what works, particularly around
weight management, but specifically around this area that you're
speaking of.

I think we know at Group Health that we have a number of em-
ployers who have expressed interest in this specific program, and
we supported that through coverage and through providing that
service. It does require an engaged employer to get participation
going.

It’s not the sole solution. It’s part of a spectrum of solutions, and
actually part of potentially a menu of choices that employees could
have to actually engage in better managing their weight, and also
their physical activity, because what we know about effective
weight management is that it’s not just about dieting, it’s also
about maintaining an effective activity program.

Senator FRANKEN. Again, this is 16 weeks of physical and nutri-
tional training.

Dr. GROSSMAN. Absolutely. Correct.

Senator FRANKEN. I had a meeting with the Deputy HHS Sec-
retary, with the YMCAs, and United Healthcare, a big Minnesota
company, and the executive from United Healthcare said we will
just cover this for any of our people who are pre-diabetic. We'll pay
for it because we will save $4 for every dollar we spend.

Dr. GROSSMAN. Yes.

Senator FRANKEN. I’'m just a champion for that, you see.

I'm done.

[Laughter.]

The CHAIRMAN. Thank you, Senator Franken.

Senator Murray, do you have any concluding remarks?

Senator MURRAY. Thank you very much for this hearing.

I agree with Senator Mikulski. One of our goals that has sort of
been forgotten in health care is to make sure that people are
healthier because it does wonders for them, obviously, but it also
makes sure that we are helping to control the cost of health care
for this country, which is extremely important. As a government
that supplies health care through Medicare and Medicaid and
through a lot of services, as well as to businesses who see the ris-
ing costs of health care, it’s important to them.

I think it’s really important that EEOC get the rules out, work-
ing with the other agencies to make sure that they have the accom-
modations as described by Ms. Mathis that will assure that all peo-
ple are protected, but that we don’t put a stop to doing this. So I
hope those come out very soon, and I share with her her concern
that they get those out.

But once those rules come out—and I'm assured, actually, that
they will be out very shortly—we need all the businesses that are
doing the great job that many of you are and the organizations that
are doing this, to take a look at them and get comments back so
that we can get the final issues ruled and keep moving in this real-
ly important direction for our country.

The CHAIRMAN. Thank you, Senator Murray.
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Thank you to the witnesses. Some of you have come a long way,
and we appreciate that very much. You provided very helpful testi-
mony. I think you can hear that the law demonstrates there’s a
strong bipartisan interest in encouraging employer wellness plans,
and I think you've heard also that if things are discouraging that,
such as uncertainty in the law and the regulations, we'd like to
clear that up as quickly as possible.

So I would invite you, again, if you have additional thoughts
about how to improve regulations that exist, how to reduce uncer-
tainty, we’d like to have it.

The hearing record will remain open for 10 days. Members may
submit additional information for the record within that time if
they would like.

Our next hearing on health care will be February 10th. It will
be on the rise of diseases that are preventable by vaccines. For ex-
ample, in Disneyland and the West Coast, there’s beginning to be
a measles outbreak, and it has spread into other parts of the West-
ern United States. Unlike Ebola, for which there is no vaccine—
and that captured the attention of the whole world, particularly
this country—we do have a vaccine for measles, yet we have an
outbreak of measles. So we’re going to take a look at what’s hap-
pening with diseases that are preventable by vaccines and why do
we have a rise of those diseases.

Thank you for being here.

The committee will stand adjourned.

[Additional Material follows.]



65
ADDITIONAL MATERIAL

PREPARED STATEMENT OF JUDITH L. LICHTMAN, SENIOR ADVISOR,
NATIONAL PARTNERSHIP FOR WOMEN & FAMILIES

Chairman Alexander, Ranking Member Murray, members of the committee, my
name is Judith Lichtman, and I am senior advisor at the National Partnership for
Women & Families. Thank you for the opportunity to offer recommendations on en-
suring nondiscrimination in employer wellness programs, to be considered today in
conjunction with the committee’s hearing.

The National Partnership is a non-profit, nonpartisan advocacy organization with
more than 40 years of experience promoting fairness in the workplace, access to
quality health care and policies that help women and men meet the competing de-
mands of work and family. Since our creation as the Women’s Legal Defense Fund
in 1971, we have fought for every significant advance for equal opportunity in the
workplace, and we continue to advocate for meaningful safeguards that prevent dis-
crimination against women and families.

I. ENSURING NONDISCRIMINATION IN WELLNESS PROGRAMS REQUIRES
CAREFUL ANALYSIS

The National Partnership represents women and families across the country. As
health care purchasers, consumers and decisionmakers for themselves and their
families, women are keenly interested in wellness and prevention of illness. Em-
ployer wellness programs—if designed and implemented properly—can potentially
offer women and their families an avenue for improving and maintaining their
health, and lower costs for the employer.!

A well-designed, voluntary wellness program should be individually tailored and
focused on the health and well-being of each employee. Employers should take into
account personal circumstances, including family caregiving responsibilities or mul-
tiple jobs, that may make it difficult for employees, particularly women, to partici-
pate in wellness programs that take place outside of normal work hours. Employers
should look to accredited wellness programs as guides. These programs offer true
benefits that can help women achieve their wellness goals by providing activities at
a time and location that fits the time constraints associated with their obligations
at home and in the workplace. While there may be benefits of “participatory”
wellness programs that seek to improve employee health across the board, we con-
tinue to be concerned by outcomes-based or punitive wellness programs that operate
to shift costs to employees and have not been scientifically proven to promote im-
proved health.

There is scant evidence showing that punitive programs tying health insurance
premiums to health outcomes actually improve employee health.2 These wellness
programs often require a one-size-fits-all approach that does not address individual
employees’ life circumstances and wellness needs; these programs often utilize bio-
metrics that are not always adequate measures of health. Such programs enable
employers to reduce their health care costs under the guise of wellness promotion
by merely shifting those costs to employees that they deem to be most unhealthy.
This practice is akin to medical underwriting, the practice of determining an em-
ployee’s health insurance premium on the basis of certain health information.? Em-
ployers must not be permitted to utilize employer wellness programs as a subterfuge
for discriminatory cost-shifting that decreases affordability and access to health in-
surance for those who need it most.

As described in further detail below, punitive wellness programs implicate em-
ployment nondiscrimination statutes if they disproportionately penalize women, ra-
cial minorities, older workers and other protected classes. Wellness programs that
impose punitive measures or that grant so-called “rewards” in the form of lower in-
surance premiums to some employees but not to others could run afoul of anti-dis-

1Mercedes Carnethon, et al., Work site wellness programs for cardiovascular disease preven-
tion: a policy statement from the American Heart Association. American Heart Association Ad-
vocacy Coordinating Committee; Council on Epidemiology and Prevention; Council on the Kid-
ney in Cardiovascular Disease; and Council on Nutrition, Physical Activity and Metabolism
(2009).

28See V. Paul-Ebhohimhen & A. Avenell, Systematic review of the use of financial incentives
in treatments for obesity and overweight, 9 Obesity Reviews 355-67 (Oct. 23, 2007); Kevin G.
Volpp, David A. Asch, Robert Galvin & George Loewenstein, Redesigning Employee Health In-
centives—Lessons from Behavioral Economics, 365 N. Engl. J. Med. 388-90 (Aug. 4, 2011).

3Nat’l Women’s Law Center, Nowhere to Turn: How the Individual Health Insurance Market
Fails Women 7 (2008), http:/ / action.nwlc.org/site | DocServer | NowhereToTurn.pdf.
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crimination laws if they have a disparate impact on members of a protected group.
Women, racial minorities and older workers are more likely to pay increased costs
associated with punitive wellness programs. These groups are more likely to experi-
ence significant health disparities and are particularly vulnerable to chronic ill-
nesses, and as a result they may face greater difficulty satisfying employer-defined
benchmarks.4

Although the Patient Protection and Affordable Care Act (ACA) permits employers
to implement wellness programs, it also sets important nondiscrimination standards
for such programs that are intended to safeguard civil rights. Section 1557 of the
ACA prohibits discrimination on the basis of sex, race, color, national origin and dis-
ability by health programs receiving Federal funds or by any entity established
under Title I of the Act.5> Section 1557 incorporates and applies numerous civil
rights laws, such as Title VI of the Civil Rights Act of 1964,6 Title IX of the Edu-
cation Amendments of 1972,7 the Age Discrimination Act of 1975,8 and Section 504
of the Rehabilitation Act of 1973,° to Federal health programs and entities. Section
1557’s incorporation of these key protections mandates that health plans receiving
Federal premium tax credits are bound by existing civil rights law applicable to
other federally assisted programs.1©

Additional provisions of the ACA require insurance companies to cover all appli-
cants and to offer enrollees the same rates regardless of pre-existing conditions or
sex.11 For example, the law prohibits gender rating.l2 The law also limits medical
underwriting.3 Allowing employer wellness programs to raise costs for protected
groups contravenes the purpose of these provisions, which endeavor to ensure equal
and affordable access to everyone, regardless of sex, pre-existing conditions, or other
status.

Similarly, punitive programs that impose fees or withhold financial rewards for
failing to meet certain health benchmarks carry the risk of disproportionately im-
pacting groups protected under Title VII of the Civil Rights Act of 1964,14 the Amer-
icans with Disability Act (ADA),5 Age Discrimination in Employment Act
(ADEA),16 the Equal Pay Act,'7 Genetic Information Nondiscrimination Act,'® and
the Health Insurance Portability and Accountability Act (HIPAA),'® among other
laws. These laws prohibit discrimination on the basis of sex, race, national origin,
age and other protected categories.

The Equal Employment Opportunity Commission (EEOC) is charged with ensur-
ing that employer wellness programs do not operate as a subterfuge for unlawful
discrimination. The EEOC, which is tasked with enforcing employment non-
discrimination laws, serves a critically important role in ensuring equal opportunity
for workers in the United States. The EEOC is the first place workers who have
experienced discrimination must go to pursue their claims and it provides invalu-
able assistance to workers in filing charges, investigating claims and mediating and
attempting to conciliate the charges that the agency deems meritorious. The agency
also litigates specific charges, authorizes workers to file complaints in court and par-
ticipates as amicus curiae in key courts of appeals cases. Through enforcement,
guidance, outreach, education, technical assistance and advice to other Federal
agencies, the EEOC has an opportunity to ensure that employers comply with non-
discrimination laws, such as those set forth in the ACA and in other civil rights

4 Alina Salganicoff, et al., Women and Health Care: A National Profile, Kaiser Family Founda-
tion (July 2005), hitps://kaiserfamilyfoundation.files.wordpress.com/2013/01/women-and-
health-care-a-national-profile-key-findings-from-the-kaiser-women-s-health-survey.pdf, Leandris
C. Liburd, Looking Through a Glass, Darkly: EliminatingHealth Disparities, 3 Preventing
Chronic Disease (July 2006), available at: http://www.cde.gov/ped/issues/2006/jul /pdf/
05 0209.pdf.

542 U.S.C. §18116.

642 U.S.C. §§2000d et seq.

720 U.S.C. §§ 1681 et seq.

842 U.S.C. §§6101 et seq.

929 U.S.C. §§794 et seq.

10 Rene Bowser, The Affordable Care Act and Beyond: Opportunities for Advancing Health Eq-
uity and Social Justice, 10 Hastings Race & Poverty L. J. 69, 91 (2013).

1142 U.S.C. §300gg.

12]d.

1342 U.S.C. §§ 300gg-4(a) to (b).

1442 U.S.C. §§2000e et seq.

1542 U.S.C. §§ 12101-12213.

1629 U.S.C. §§621-634.

1729 U.S.C. § 206(D) (2006).

1842 U.S.C. § 2000ff—6(a)(1).

1942 U.S.C. §§300g, 1181 et seq., 1320d et seq.
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statutes, and follow best practices in the design and implementation of wellness pro-
grams.

II. STATUTES IMPLICATED IN NONDISCRIMINATION ANALYSIS

A. Title VII of the Civil Rights Act of 1964: Employer wellness programs
that impose disproportionate penalties or disproportionately deny re-
wards on the basis of sex, race or national origin may violate Title VII
of the Civil Rights Act of 1964.20

Title VII prohibits discrimination with respect to “compensation, terms, condi-
tions, or privileges of employment.”2! An employer may violate title VII by treating
members of a protected class differently than others (i.e., disparate treatment dis-
crimination).22 In order to state a disparate treatment claim, the plaintiff must
show that the employer treats some people less favorably than others on the basis
of plaintiff’s membership in a protected group.23 Critical to a disparate treatment
claim is the employer’s discriminatory motive, although this motive can be inferred
in some circumstances.24

An employer may also violate Title VII by utilizing a facially neutral employment
practice if it has an adverse impact upon persons of a protected group (i.e., disparate
impact discrimination).25 In order to State a prima facie disparate impact claim, the
plaintiff must point to a specific policy or practice that has an adverse impact on
the basis of race, sex, or other protected characteristics.26 The Supreme Court, in
a case addressing an employer’s unequal provision of health insurance coverage,
held that “health insurance and other fringe benefits are compensation, terms, con-
ditions, or privileges of employment” under title VII.27 Charging increased fees or
denying rewards for failure to meet certain biometrics could be subject to a dis-
parate impact challenge under the title VII framework.

For the purposes of an adverse action under a title VII framework, financial re-
wards and penalties can operate as flip sides of the same coin. A wellness program
that offers a “reward” to those who meet certain benchmarks may constitute an ad-
verse action for those who do not qualify for the reward, just in the same way that
a penalty may constitute an adverse action for those who are required to pay a high-
er cost. Although the language of the wellness program might refer to a “penalty”
or “reward,” the effect is the same: to shift the employer’s health insurance costs
disproportionately to protected groups.

Some wellness programs offer voluntary activities and benefits for all employees,
such as flex-time for exercise or reduced gym memberships, geared toward encour-
aging employees to improve and maintain their health. But wellness programs that
tie rewards or fees to health benchmarks could be expected to have an adverse im-
pact on women and racial minorities, because women and racial minorities are more
likely to experience the most serious health disparities. For example, women are
more likely than men to have medical conditions such as obesity2® and arthritis.2?

2042 U.S.C. §§2000e et seq.

2142 U.S.C. §2000e—2(a)(1).

22 See, e.g., Dep’t of Water & Power v. Manhart, 435 U.S. 702, 711 (1978) (holding that the
plaintiffs established a prima facie case of discrimination by demonstrating that an employer
charged all female employees higher retirement fund premiums than it charged to males).

23]d.

24 Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n. 15 (1977).

25 See Griggs v. Duke Power Co., 401 U.S. 424, 429-33 (1971).

26]d. at 432 (explaining that the complainant must show that an employer has a “particular
employment practice” that causes a disparate impact).

27 Newport News Shipbuilding and Dry Dock Co. v. E.E.O.C., 462 U.S. 669, 682 (1983).

28 Cynthia L. Ogden et al., Nat’l Center for Health Statistics, Obesity Among Adults in the
United States—No Statistically Significant Change Since 2003-2004 1 (2007), available at:
http: | Jwww.cde.gov [ nchs | data | databriefs | db01.pdf.

29 Ctrs. for Disease Control and Prevention, Morbidity and Mortality Weekly Report: Preva-
lence of Doctor-Diagnosed Arthritis and Arthritis-Attributable Activity Limitation—United
States, 2010-2012 (Nov. 8, 2013), http://www.cde.gov/mmuwr /preview/mmwrhiml/
mm6244al.htm.
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Racial minorities are more likely to face heart disease,30 obesity3! or diabetes.32
Over one-third of African-American women over age 45 report fair or poor health,
and almost 30 percent have diabetes.33 African-American women also suffer from
the greatest obesity rates.3* African-Americans have the highest mortality rate of
any racial and ethnic group for all cancers combined.3> They are twice as likely to
be diagnosed with diabetes compared to non-Hispanic whites,36¢ and also 40 percent
more likely to have high blood pressure.37 Hispanic adults are 1.7 times more likely
than non-Hispanic white adults to have been diagnosed with diabetes,3® and twice
as likely to have certain types of cancer compared to non-Hispanic white Ameri-
cans.?® Even when income, health insurance and access to care are accounted for,
disparities remain.#® While well-designed, nondiscriminatory wellness programs
that seek to combat these conditions and improve employees’ health may be a wor-
thy endeavor, wellness programs that merely seek to shift costs depending on health
benchmarks may run afoul of the law.

Employers have encountered difficulty in attempting to justify a wellness program
that disparately impacts a protected group. If a plaintiff is able to show that the
employer’s wellness program adversely impacts a protected group, the employer
must demonstrate that the policy is “consistent with business necessity.” 4! The em-
ployer must show that the program is “necessary to the safe and efficient operation
of the business”42 and “of great importance to job performance.”43 Proof of “mere
rationality” is not enough.44 The policy is not a business necessity “if an alternative
practice better effectuates its intended purpose or is equally effective but less dis-
criminatory.” 45

Although issues of economy can be considered, courts have concluded that cost
savings alone cannot justify a policy or practice that results in a disparate impact.46
The employer would likely encounter difficulty demonstrating that any cost savings
associated with wellness programs are “necessary to the safe and efficient operation
of the business,”47 particularly when there is scant evidence establishing that
wellness programs have resulted in measurably improved health outcomes for em-
ployees.#® Although reducing health care costs is arguably a factor a court might
consider, the employer would most likely need to show that there was no other solu-
tion to lowering costs that did not result in a disparate impact. Linking financial

30 Ctrs. for Disease Control and Prevention, Morbidity and Mortality Weekly Report: Preva-
lence of Heart Disease—United States, 2005 Table 1 (Feb. 16, 2007), hitp:/ /www.cdc.gov/
mmauwr [ preview | mmwrhtml/ mm5606a2. htm.

31Ctrs. for Disease Control and Prevention, Morbidity and Mortality Weekly Report: Dif-
ferences in Prevalence of Obesity Among Black, White, and Hispanic Adults—United States,
2006-2008 (July 17, 2009), Attp:/ | www.cde.gov | mmuwr [ preview | mmwrhtml |/ mm5827a2.htm.

32 Ctrs. for Disease Control and Prevention, Age-Adjusted Incidence of Diagnosed Diabetes per
1,000 Population Aged 18-79 Years, by Race/Ethnicity, United States, 1997-2011, htip://
www.cde.gov | diabetes [ statistics [ incidence | fig6.htm (last visited Jan. 28, 2015).

23 Sje Salganicoff, et al., supra note 4.

35U.S. Dep’t of Health & Human Services, Office of Minority Health, Cancer and African
Americans, http:/ /minorityhealth.hhs.gov /omh | browse.aspx?lvi=4&Ivlid= 16 (last accessed Jan.
28, 2015).

367.8. Dep’t of Health & Human Services, Office of Minority Health, Diabetes and African
Americax)ls, http:/ | minorityhealth.hhs.gov / omh/ browse.aspx?lvl:4&lvllD:18 (last accessed Jan.
28, 2015).

37U.S. Dep’t of Health & Human Services, Office of Minority Health, Heart Disease and Afri-
can Americans, http://minorityhealth.hhs.gov/omh /browse.aspx?lvl=4&Ivlid=19 (last accessed
Jan. 28, 2015).

38U.S. Dep’t of Health & Human Services, Office of Minority Health, Diabetes and Hispanic
Americax)ls, http:/ | minorityhealth.hhs.gov | omh | browse.aspx?lvl=4&lvlid=63 (last accessed Jan.
28, 2015).

39U.S. Dep’t of Health & Human Services, Office of Minority Health, Cancer and Hispanic
Americans, http:/ | minorityhealth.hhs.gov | templates | content.aspx?lvl=2&lvlID=54&ID=3323
(last accessed Jan. 28, 2015).

40 Ctrs. for Disease Control & Prevention, Health Disparities and Inequalities Report—United
States, 2013, Summary, available at: http:/ |www.cde.gov | mmwr [ pdf /| other | su6203.pdf.

41 Civil Rights Act of 1991 § 105(a), 42 U.S.C. § 2000e—2(k)(1)(A)(1).

42 Ricci v. DeStefano, 557 U.S. 557, 623 n. 3 (2009) (citing Robinson v. Lorillard Corp., 444
F.2d 791, 798 (4th Cir. 1971)).

43 Williams v. Colorado Springs, Colo., Sch. Dist. No. 11, 641 F.2d 835, 841 (10th Cir. 1981).

44E]ones) v. Lee Way Motor Freight, Inc., 431 F.2d 245, 249 (10th Cir.), cert. denied, 401 U.S.
954 (1970

45 Riccei, 557 U.S. at 635 (quoting Robinson, 444 F.2d at 798, n. 7).

46Robmson 444 F.2d 791, 799, n.8; U.S. v. N. L. Industrtes, Inc., 479 F.2d 354 (8th Cir. 1973);
Johnson v. Pike Corp. ofAmerwa 332 F. Supp. 490 (C.D. Cal. 1971)

47 Ricci, 557 U.S. at 623 n. 3 (2009) (citing Robinson, 444 F.2d at 798 (4th Cir. 1971)).

48 See supra note 2.
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rewards to biometrics or other standards that may not correlate to underlying
health and adopting wellness programs that disproportionately harm members of a
protected group runs contrary to the spirit and the letter of title VII.

B. The Americans with Disabilities Act: Wellness programs that dispropor-
tionately impose penalties or deny rewards to people with disabilities
may violate the Americans with Disabilities Act (ADA).

The ADA prohibits employment discrimination on the basis of disability and lim-
its an employer’s ability to make disability-related inquiries and to require medical
examinations.#? Generally, the examination or inquiry must be made on a post-offer
basis for employment and either be “job-related and consistent with business neces-
sity,” or a voluntary medical examination, as “part of an employee health program
available to employees at that work site.” 50

Wellness plans and health risk assessments may be prohibited under the ADA’s
“no medical exams or inquiries” provision if they are not voluntary.5! The level of
inducement, or more specifically, the value of the incentive for taking the health
risk assessment, may impact whether the medical examination or inquiry is truly
voluntary.52 Financial penalties for failure to meet health criteria also can have a
disparate impact on individuals with disabilities. For example, wellness programs
run afoul of the ADA if they penalize employees who fail to have normal blood glu-
cose or cholesterol levels, who fall within a certain range of weight or blood pres-
sure, or who cannot participate in a walking or other exercise program due to a dis-
ability. In short, a wellness program that requires inappropriate disability-related
inquiries, offers reduced benefits, or carries financial penalties for individuals with
disabilities can subject an employer to liability under the ADA.

C. The Genetic Information Nondiscrimination Act: Wellness plans that in-
volve genetic information or testing can run afoul of the Genetic Infor-
mation Nondiscrimination Act (GINA).

GINA restricts an employer’s ability to inquire about family health history or
other “genetic information” as part of a program of wellness incentives under a
group health plan.53 In connection with any group health plan or health insurer,
GINA prohibits the covered entity from increasing premiums or contribution
amounts based on genetic information; requesting or requiring an individual or fam-
ily member to undergo a genetic test; and requesting, requiring or purchasing ge-
netic information prior to or in connection with enrollment, or at any time for “un-
derwriting purposes.” 3¢ Employers must ensure that wellness programs and any as-
sociated financial incentives or penalties comply with GINA and its implementing
regulations.55 The regulations and the EEOC’s June 24, 2011 opinion letter clarify
that GINA prohibits employers from offering financial inducements to encourage
employees to provide genetic information as part of a wellness program.56

D. The Age Discrimination in Employment Act: Wellness programs that dis-
proportionately impose penalties or deny rewards to older workers may
violate the Age Discrimination in Employment Act (ADEA).

The ADEA prohibits discrimination against persons over the age of 40.57 In perti-
nent part, the ADEA makes it illegal for an employer to . . . discriminate against
any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual’s age.”58 The statute specifically prohibits
“the reduction of the rate of an employee’s benefit accrual, because of age.”5° An
increase to a health insurance premium could constitute an adverse action under

4942 U.S.C. §§ 12101 et seq.

5042 U.S.C. §12112(d); see also Watson v. City of Miami Beach, 177 F.3d 932, 935 (11th Cir.
1999); Tice v. Centre Area Transp. Authority, 247 F.3d 506, 514 n. 7 (3d Cir. 2001).

51See Equal Employment Opportunity Comm’n, ADA Enforcement Guidance: Preemployment
Disability-Related Questions and Medical Examinations, http://www.eeoc.gov/policy/docs/
medﬁ'n5.pdf

5342 U.S.C. §§2000ff-1 to 2000ff-11.
5442 U.S.C. §1320d-9.

5529 C.F.R. §1635.8

5629 C.F.R. §1635. 8(b)(2)(11)

5729 U.S.C. §§621 et seq.

5829 U.S.C. §623.

59 Age Dis

I}

rimination in Employment Act, 29 U.S.C.A. §62331)(1)(A).
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the ADEA, and an employer cannot discriminate against older workers in the provi-
sion of that benefit.

As under Title VII, an ADEA plaintiff may proceed under a theory of disparate
treatment or disparate impact.6? If the plaintiff has evidence that the employer in-
tended to discriminate against older workers through a wellness program, the plain-
tiff may proceed with a claim of disparate treatment. An employer may also violate
the ADEA by utilizing a facially neutral employment policy or practice that has an
adverse impact on older workers. When an employee identifies an employment prac-
tice that causes a disparate impact,b! the employer must show that a “reasonable
factor other than age” motivated the policy.62 Under the ADEA’s implementing reg-
ulations, a “reasonable factor other than age” is a non-age factor that is,

“objectively reasonable when viewed from the position of a prudent employer
mindful of its responsibilities under the ADEA . . .63 Factors a court could con-
sider when determining whether the policy is reasonable include: the extent to
which the factor is “related to the employer’s business purpose,” whether the
factor was administered “fairly and accurately”

and the employer considered the impact on older workers and the extent of the
harm suffered.®4

A wellness program may violate the ADEA if it has a disparate impact on older
employees, who are more likely to suffer from a range of chronic conditions (some,
if not all of which also would qualify as disabilities under the Americans with Dis-
abilities Act of 199065 and the Rehabilitation Act of 1973,66 both as amended). Stud-
ies have shown that obesity,67 hypertension,6® high cholesterol®® and low bone den-
sity,’0 as well as more serious conditions such as diabetes,”! heart disease?2 and ar-
thritis7 are strongly correlated with age. Obesity is far more prevalent among the
elderly than the general population.”# Almost 75 percent of individuals aged 65 and
over have at least one chronic illness,’> and at least 50 percent have two chronic
illnesses.”® Thus wellness programs that penalize employees for failing to satisfy
certﬁin biometric benchmarks might be expected to disproportionately impact older
workers.

As detailed below,?? there is little reliable evidence that punitive wellness pro-
grams do more than shift costs to employees. Thus, a court could find that there
is insufficient evidence to establish a defense to a disparate impact claim. Indeed,
the factors laid out in the EEOC’s regulations weigh against these programs.?®
There is little evidence that a wellness program is “related to the employer’s busi-
ness purpose.”’® Punitive wellness programs that penalize older workers whether
directly, or indirectly through unattainable employee incentives, should not be

60 Smith v. City of Jackson, 544 U.S. 228, 240 (2005).

61 Meacham v. Knolls Atomic Power Lab., 554 U.S. 84, 100 (2008).

62]d. at 93-98; 29 C.F.R. §1625.7.

6329 C.F.R. §1625.7(e)(1).

6429 C.F.R. § 1625.7(e)(2).

6542 U.S.C. §§ 12101 et seq.

6629 U.S.C. §§ 701 et seq.

67Ctrs. for Disease Control and Prevention, Morbidity and Mortality Report: Vital Signs:
State-Specific Obesity Prevalence Among Adults—United States, 2009 (Aug. 3, 2010), http://
www.cde.gov | mmuwr [ preview | mmwrhtml/mm59e0803al.htm.

68 Ctrs. for Disease Control and Prevention, High Blood Pressure Facts, Attp:/ /www.cde.gov/
bloodpressure/ facts.htm (last visited Jan. 28, 2015).

69 Ctrs. for Disease Control and Prevention, High Blood Cholesterol: Conditions, http://
www.cdce.gov [ cholesterol [ conditions.htm (last visited Jan. 28, 2015).

707U.S. Dep’t of Health & Human Services, Office of the Surgeon General, Bone Health and
Osteoporosis: A Report of the Surgeon General, Ch. 4, Oct. 14, 2004, available at http://
www.ncbi.nlm.nih.gov /| books | NBK45513/ .

71U.S. Dep’t of Health & Human Services, Office of Women’s Health, Diabetes Factsheet,
http:/ |womenshealth.gov [ publications | our-publications / fact-sheet | diabetes.html.

727.S. Dep’t of Health & Human Services, Nat’l Heart, Lung & Blood Inst., Who Is at Risk
for Heart Disease?, http:/ /www.nhlbi.nih.gov [ health | health-topics [ topics /| hdw | atrisk.html.

73 Ctrs. for Disease Control and Prevention, Arthritis: The Nation’s Most Common Cause of
Disability, Attp:/ /www.cde.gov | chronicdisease [ resources [ publications [ aag | arthritis.htm.

74 Ctrs. for Disease Control and Prevention, Older Persons’ Health, http:/ /www.cdc.gov /nchs/
fastats [ older-american-health.htm (last visited Jan. 28, 2015).
( 75 E). Calkins, et al. New Ways to Care for Older People: Building Systems Based on Evidence
1999).

76 L.P. Fried, LP & J.M. Guralnik, Disability in older adults: evidence regarding significance,
etiology, and risk, J. 45 Am. Geriatric Soc. 92—-100 (1997).

77 See supra note 2.

7829 C.F.R. § 1625.7(e)(2).

79§1625.7(e)(2)(1).
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deemed to be administered “fairly and accurately.”80 Under the last factor—harm
to the employee—it is clear that if a wellness program imposes a financial penalty,
this can significantly reduce an employee’s earnings.8! As such, the ADEA protects
against wellness programs that disproportionately penalize older workers.

The ADEA prohibits employers that offer health care benefits to their employees
from discriminating against older workers by refusing to cover them or by reducing
their benefits because of their age. However, an employer may be permitted under
the ADEA to reduce benefits of older workers as long as the same amount of money
is spent on older workers as is spent on younger workers.82 Yet there are several
ways that a wellness program might not be sheltered by this defense provided by
the ADEA. First, the exception is only available to employers when “justified by sig-
nificant cost consideration.”83 Second, in the context of a contributory health plan,
wherein the employer and employee both contribute to the cost of the premium, the
employer may increase the employee’s premium contribution as the employee ages,
but the proportion that the employee pays cannot be higher than the proportion
paid by younger employees.84 Thus, an employer would run afoul of the ADEA if
the proportion of older workers’ contributions increases as a result of financial pen-
alties or increased premiums associated with wellness programs.

E. Equal Pay Act: Wellness plans that impose financial penalties can run
afoul of the Equal Pay Act, which requires that women and men are com-
pensated equally for equal work.85

The Department of Labor’s regulations implementing the Equal Pay Act make
clear that equal wages include fringe benefits.®6 The EEOC also has recognized that
the Equal Pay Act requires equal compensation for not only salaries and bonuses,
but also employment benefits.87 Indeed, courts have awarded lost benefits in Equal
Pay Act cases.®8 Thus, an employer wellness program could run afoul of the Equal
Pay Act if it penalizes employees by granting different benefit levels to women and
men with the same or similar work duties.

F. The Health Insurance Portability and Accountability Act (HIPAA):
Wellness plans that discriminate in health coverage based on health fac-
tors can run afoul of the Health Insurance Portability and Accountability
Act.8?

HIPAA prohibits discrimination in participation, eligibility, premiums and con-
tributions for health coverage®® based on factors like health status, medical condi-
tion, medical history and genetic information.? The Departments of Treasury,
Labor, and Health and Human Services are expected to issue a final regulation im-
plementing HIPAA’s nondiscrimination provisions in the near future. The proposed
rule sets certain parameters for employer wellness programs. For example, wellness
programs must be made available to all similarly situated employees. The proposed
rule states that wellness programs must be reasonably designed to promote health
or prevent disease. The proposed rule also states that wellness programs must pro-
vide a reasonable alternative to a health-based standard for individuals for whom
it is unreasonably difficult or medically inadvisable to meet the initial standard.

III. THE EEOC’S IMPORTANT ROLE IN EVALUATING WELLNESS PROGRAMS’ PUNISHMENTS
AND REWARDS

The EEOC has a responsibility to investigate and, where appropriate, develop sys-
temic and impact litigation to protect the most vulnerable workers, including low-
wage workers who would be impacted by wellness program cost-shifting measures

80§ 1625.7(e)(2)(ii).

81§1625.7(e)(2)(v).

8229 U.S.C. §623(H)(2)(b).

8329 C.F.R. §1625.10(a)(1).

84]d.

8529 U.S.C. §206(D)(1).

8629 C.F.R. § 1620.10.

87Equal Employment Opportunity Comm’n, Equal Pay/Compensation Discrimination, http://
www.eeoc.gov [ laws | types [ equalcompensation. cfm (last visited Jan. 28, 2015).

88 See, e.g., Meadows v. Ford Motor Co., 510 F.2d 939 (6th Cir. 1975) cert. denied, 425 U.S.
998 (1976); Grove v. Frostburg Nat. Bank, 549 F. Supp. 922, 946 (D. Md. 1982).

8926 U.S.C. §9802; 29 U.S.C. §1182; 42 U.S.C. §300gg-1.

9026 C.F.R. § 54.9802-1(g); 29 CFR 2590.702(g); 45 C.F.R. § 146.121(g).

91United States Dep’t of Labor, Frequently Asked Questions: The HIPAA Nondiscrimination
Requirements, http:/ /www.dol.gov/ebsa/faqs/faq hipaa ND.himl (last accessed Jan. 28,
2015).
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that penalize protected groups. Investigators and litigators should be trained to
identify red-flags. In addition to identifying programs that unlawfully raise insur-
ance premiums for vulnerable employees, investigators must also pay particular at-
tention to programs that purportedly offer “rewards” to participating employees but
result in fewer employees participating in the employer-provided health insurance.
Employees who receive “rewards” are better able to utilize the employer’s health
benefits, while those who do not participate in wellness programs and do not receive
these “rewards” may no longer be able to afford health insurance.

The EEOC’s efforts are particularly important in light of the fact that there is
little data supporting employer wellness programs that try to change employee be-
havior by raising insurance premiums or tying rewards to health outcomes. There
is scant—if any—empirical evidence that monetary rewards can result in sustained
weight loss.92 Crucially, there is no independently evaluated research demonstrating
that linking the cost of employer-sponsored insurance to certain biometrics has an
impact on health outcomes.?3

For example, biometric markers are overwhelmingly common in wellness pro-
grams generally. According to a recent survey, 90 percent of companies that have
outcomes-based wellness programs use a weight-related standard and 75 percent
use blood pressure, cholesterol and tobacco use.?* However, requiring all employees
to meet biometric markers such as BMI, blood pressure and cholesterol is not rea-
sonably related to improving employees’ health, particularly when the same stand-
ards are applied indiscriminately to all employees. These biometrics are influenced
by a range of genetic and environmental determinants that do not affect all employ-
ees equally and are largely out of an individual’s control.9> BMI, in particular, is
not an accurate assessment of health, as it is designed as a measure of public health
risk, not as a marker for individual goals.9¢ Penalizing all individuals with a BMI
or body weight over a certain number ignores the science that shows that many in-
dividuals who are not overweight nevertheless have a high BMI, and, conversely,
that many overweight people are in good health and whose blood pressure and cho-
lesterol are in the healthy range.®7

In addition, whether because of genetic or environmental factors, some chronic
conditions do not significantly improve over time. For example, there is extensive
scientific evidence indicating that employers cannot expect their employees to lose
large amounts of weight and maintain significant weight loss over time, even with
intensive treatment options.?® There is also strong scientific research showing that
individuals can improve their health by taking small steps toward weight loss.9? Yet
an employee who took such a step—for instance, lowering her BMI from 35 to 32,
where the employer’s benchmark is set at 30—would not escape a penalty under a
pilnitive wellness program when there is one BMI benchmark required for all em-
ployees.

Some punitive wellness programs charge employees higher health insurance pre-
miums simply for failing to reach certain benchmarks. Safeway’s “Healthy Meas-
ures” program, for example, tests participating employees’ tobacco use, weight, blood

92V, Paul-Ebhohimhen & A. Avenell, Systematic review of the use of financial incentives in
treatments for obesity and overweight, 9 Obesity Reviews 355-67 (Oct. 23, 2007).

93Kevin G. Volpp, David A. Asch, Robert Galvin & George Loewenstein, Redesigning Em-
ployee Health Incentives—Lessons from Behavioral Economics, 365 N. Engl. J. Med. 388-90
(Aug. 4, 2011).

94 Health Enhancement Research Org., et al., Fact Sheet: Statistics About Workplace Wellness
(July 2012), http://hero-health.org/wp-content/uploads/2014/03/FactSheet wellness-stats
FINAL 071512.pdf.

951, Perusse & C. Bouchard, Gene-diet interactions in obesity. Am. J. Clinical Nutrition; vol.
72 (5 Suppl ), pp. 12855-90S (2000).

Gabel et al., Obesity and the Workplace: Current Programs and Attitudes Among
Employers and Employees 28 Health Affairs 46-56 (2009).

97 Antony D. Karelis, et al. Metabolic and body composition factors in subgroups of obesity:
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pressure and cholesterol levels.1°°© Employees who fail these tests pay $780 more for
annual individual coverage and $1,560 more for annual family coverage than em-
ployees who pass the tests.101

Many punitive wellness programs penalize employees whether or not they choose
to participate in the programs. Scotts Miracle-Gro has implemented a program that
imposes penalties for failure to participate in some aspects of the program.192 Scotts’
wellness program offers a health-risk appraisal called “Health Quotient.” 103 Em-
ployees who choose not to participate pay a $40 per month insurance premium sur-
charge.194 If an employee takes the appraisal and is in the mid- to high-tier range
of risk levels, she can opt to consult a health coach and take steps to lower risks.105
However, if the employee does not take further action, she will pay a $67 insurance
premium surcharge—or penalty—per month.106 Scotts’ policy is a double-edged
sword—if employees choose not to be evaluated, they incur a penalty, but agreeing
to undergo the evaluation can come with even greater costs.

Several States penalize employees if their BMI—one of the most popular bio-
metrics used by employers to measure health!97 and obesity!98—exceeds a certain
threshold. The State of Alabama has imposed financial penalties on its employees
who have a BMI over 30,199 and the State of North Carolina has denied its employ-
ees access to better health insurance options if an individual’s BMI is above a cer-
tain measure.110

Notwithstanding the lack of evidence to demonstrate their efficacy, many employ-
ers have already implemented, or plan to implement, wellness programs that penal-
ize employees who do not meet health criteria set by the employer, and that is cause
for concern to those with an eye on nondiscrimination protections and makes even
more important the EEOC’s role in ensuring nondiscrimination.

Employers are increasingly relying on punitive wellness programs to control the
cost of health benefits.111 A 2010 survey by Hewitt of nearly 600 large U.S. employ-
ers (representing more than 10 million employees) found that nearly one-half (47
percent) already used or planned to use financial penalties over the next 3 to 5
years for employees. Of those companies using or planning to use penalties, the ma-
jority (81 percent) say they would do so through higher benefit premiums. Increas-
ing deductibles and out-of-pocket expenses were also cited as possible penalties.112
Interest in punitive wellness programs is on the rise. In Hewitt’s most recent sur-
vey, published in March 2013, 58 percent of employers surveyed planned to impose
consequences on participants who do not take appropriate actions for improving
their health.113

Because women, racial minorities and older workers tend to be less likely to meet
rigid health benchmarks, they are more likely to have to pay increased costs when
financial penalties or rewards are associated with those benchmarks. As such, puni-
tive wellness programs can run afoul of equal employment opportunity laws and the
EEOC’s role in identifying these programs is critical.
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IV. CONCLUSION

When punitive wellness programs impose costs or withhold rewards from pro-
tected groups they violate well-established nondiscrimination laws. We urge this
committee to support the EEOC’s enforcement efforts to enforce nondiscrimination
protections to ensure that employer wellness programs do not operate as a subter-
fuge for unlawful discrimination. Proper investigation and oversight by the EEOC
is critical to ensuring that employer wellness programs help employees achieve
meaningful improvements in health outcomes without running afoul of equal em-
ployment opportunity laws. Women, racial minorities and older workers are more
likely to experience significant health disparities and are particularly vulnerable to
chronic illnesses and therefore most likely to be impacted by wellness programs that
discriminate. Employers should not use punitive wellness programs to shift costs
disproportionately to these groups, particularly in light of the lack of evidence that
punitive wellness programs actually improve employee wellness or decrease overall
health care costs. Without congressional support, the EEOC’s ability to promote
equal opportunity and enforce civil rights laws for U.S. workers will be com-
promised.

Thank you for the opportunity to share our comments. We look forward to con-
tinuing to work with Congress and the Administration to ensure nondiscrimination
in employer wellness programs.

PREPARED STATEMENT OF FAMILIES USA

Mr. Chairman Alexander, Senator Murray, and members of the committee: The
undersigned organizations would like to submit the attached letter for the record
for the hearing entitled, “Employer Wellness Programs: Better Health Outcomes and
Lower Costs.” This letter was sent by the undersigned organizations, representing
diverse consumers and patients, to the Equal Employment Opportunity Commission
(EEOC) on January 27, 2015. It commends the EEOC for its recent legal actions
against select employers’ wellness programs for violating the Americans with Dis-
abilities Act (ADA) and other critical nondiscrimination laws (EEOC v. Flambeau
Inc., Civil Action No. 3:13-cv—00638; EEOC v. Orion Energy Systems, Civil Action
1:14-cv—01019; EEOC v. Honeywell Inc., Civil Action 1:14-cv—04517). These actions
are critical to ensuring that employers’ wellness incentive programs preserve em-
ployees’ rights under the ADA, the Genetic Information Nondiscrimination Act of
2008, and all other nondiscrimination laws, in addition to complying with require-
ments under the Affordable Care Act and HIPAA.

Thank you for the opportunity to submit this letter into the hearing record.

Sincerely,

AMERICAN DIABETES ASSOCIATION,

AMERICAN FEDERATION OF STATE, COUNTY, AND MUNICIPAL EMPLOYEES,
AMERICAN SOCIETY OF BARIATRIC PHYSICIANS,

BINGEBEHAVIOR.COM,

EPILEPSY FOUNDATION,

FaMmILIES USA,

OBESITY ACTION COALITION.

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
WASHINGTON, DC 20507,
January 27, 2015.

Cc: Secretary Sylvia Burwell, Department of Health and Human Services; Secretary
Thomas E. Perez, Department of Labor

Re: EEOC Lawsuits Challenging Wellness Programs

DEAR COMMISSIONERS BARKER, BURROWS, FELDBLUM, LIPNIC, AND YANG: We, the
undersigned organizations, are writing on behalf of the millions of patients, con-
sumers, and workers that our organizations represent. We commend the Equal Em-
ployment Opportunity Commission (EEOC) for its recent legal actions against select
employers’ wellness programs for violating the Americans with Disabilities Act and
other critical nondiscrimination laws (EEOC v. Flambeau Inc., Civil Action No. 3:13-
cv—00638; EEOC v. Orion Energy Systems, Civil Action 1:14-cv—01019; EEOC v.
Honeywell Inc., Civil Action 1:14-cv—04517).

The Americans with Disabilities Act (ADA), as amended by the ADA Amendments
Act, places important limits on employers’ abilities to make disability-related inquir-
ies and to require medical examinations of their employees. Unless the examination
or inquiry is “job-related and consistent with business necessity,” any disability-re-
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lated inquiries or medical examinations must be voluntary for employees, as part of
an employee health program.

We agree with the EEOC, as asserted in their suits, that the aforementioned em-
ployers’ wellness programs include penalties for not completing medical exams that
are so large that they effectively make the medical exams involuntary and in viola-
tion of the ADA. These employers’ penalties for non-participation include thousands
of dollars in penalties tied to employees’ medical plan costs, disciplinary action, and
loss of any employer contributions to health care benefits. Such penalties could
leave employees feeling that they have no choice but to provide private health infor-
mation that, under the ADA, they have a legal right not to disclose.

In the case of Honeywell Inc., we have significant concerns with the company’s
penalty for nonparticipation in its wellness program’s biometric testing, which is up
to $4,000 in penalties tied to employees’ medical plan costs and employer HSA con-
tributions. This includes a tobacco surcharge of $1,000 on any individual who re-
fuses to complete the medical exam, including employees and employees’ spouses
who do not use tobacco but do not wish to complete the exam for other reasons. For
many working families who simply can’t afford to pay this additional cost, programs
with monetary penalties of this magnitude can be as coercive as programs that re-
voke all employer contributions toward an employee’s health coverage if they do not
participate.

Section 1201 of the Patient Protection and Affordable Care Act (ACA) allows em-
ployers to provide incentives for meeting certain wellness program requirements.
However, this section only amended requirements of the HIPAA nondiscrimination
and wellness provisions, under the Public Health Service Act and Employee Retire-
ment Income Security Act. These provisions do not speak to the issue of how em-
ployers can gain access to an employee’s health information. If Congress had in-
tended for the ACA amendments to the HIPAA nondiscrimination and wellness pro-
visions to override the ADA limitations on an employer’s ability to request medical
information about an employee or to require an employee to submit to a medical
exam, it would have explicitly done so as part of the ACA wellness provisions. Just
2 years earlier, in the Genetic Information Nondiscrimination Act of 2008, Congress
clearly addressed how job-based health plans could use genetic information (in title
I amendments to ERISA) and how job-based health plans could inquire about ge-
netic information (in title II amendments to the ADA). Absent language explicitly
modifying the ADA provisions that limit employers’ ability to request medical infor-
mation or to require employees to submit to a medical exam, it seems clear that
Congress intended to leave them intact.

Both Section 1201 of the ACA and enforcing regulations in §146.121 of the Code
of Federal Regulations clearly state that compliance with wellness incentive require-
ments under HIPAA, as amended by the ACA, does not assure compliance with
other Federal and State laws.1

The law is clear that employers must design and implement wellness incentive
programs in a manner that ensures that they do not violate employees’ rights under
the ADA, the Genetic Information Nondiscrimination Act of 2008, and all other non-
discrimination laws, in addition to ensuring that they comply with requirements
under the ACA and HIPAA. Therefore, it is the EEOC’s duty to pursue these cases
to ensure compliance with the ADA prohibition on compelling employees to disclose
health information to their employers.

We thank the EEOC for taking action to ensure that employers’ wellness pro-
grams are carried out in a nondiscriminatory manner that preserves all employees’
rights.

1§146.121(h) of the Code, states,

“compliance with this section is not determinative of compliance with any other provisions
of the PHS Act (including the COBRA continuation provisions) or any other State or Fed-
eral law, such as the Americans with Disabilities Act.”

The preamble to the 2013 final tri-agency rule enforcing ACA amendments to the HIPAA and
wellness provisions of the PHS Act, “Incentives for Nondiscriminatory Wellness Programs in
Group Health Plans,” also states that,

“the Departments recognize that many other laws may regulate plans and issuers in their
provision of benefits to participants and beneficiaries. These laws include, but are not lim-
ited to, the ADA, Title VII of the Civil Rights Act of 1964, Code section 105(h) and PHS
Act section 2716 (prohibiting discrimination in favor of highly compensated individuals),
the Genetic Information Nondiscrimination Act of 2008, the Family and Medical Leave
Act, ERISA’s fiduciary provisions, and State law. The Departments did not attempt to
summarize the requirements of those laws in the 2006 regulations and do not attempt to
do so in these final regulations.”



76

If you have any questions or need additional information, please do not hesitate
to contact Lydia Mitts, Senior Policy Analyst, Families USA, at 202-628-3030 or
Imitts@familiesusa.org.

AMERICAN DIABETES ASSOCIATION,

AMERICAN FEDERATION OF STATE, COUNTY, AND MUNICIPAL EMPLOYEES,
AMERICAN SOCIETY OF BARIATRIC PHYSICIANS,

BINGEBEHAVIOR.COM,

EPILEPSY FOUNDATION,

FaMmILIES USA,

OBESITY ACTION COALITION.

CONSORTIUM FOR CITIZENS WITH DISABILITIES (CCD),
January 28, 2015.

Hon. LAMAR ALEXANDER, Chairman,

Committee on Health, Education, Labor, and Pensions,
455 Dirksen Senate Office Bldg.,

Washington, DC 20510.

Hon. PATTY MURRAY, Ranking Member,

Committee on Health, Education, Labor, and Pensions,
154 Russell Senate Office Building,

Washington, DC 20510.

DEAR SENATORS ALEXANDER AND MURRAY: We submit this letter on behalf of the
Consortium for Citizens with Disabilities (CCD) Rights Task Force for purposes of
the HELP Committee hearing tomorrow concerning employer-based wellness pro-
grams. CCD is a coalition of national disability organizations working for national
public policy that ensures the self-determination, independence, empowerment, inte-
gration and inclusion of children and adults with disabilities in all aspects of soci-
ety.

We applaud the committee for focusing on wellness programs, which we believe
can play an important role in improving health outcomes for employees with disabil-
ities and others. It is important to acknowledge, however, that wellness programs
can and should be conducted consistently with civil rights laws. While the Afford-
able Care Act (ACA) and the Health Insurance Portability and Accountability Act
(HIPAA) set forth rules for the operation of wellness programs, other laws, such as
the Americans with Disabilities Act (ADA), also apply to these programs. Indeed,
the ACA did not supersede or eliminate the requirements of the ADA. Employer-
based wellness programs should operate in ways that both promote better health
outcomes and comply with the ADA’s workplace protections. These protections do
not conflict with the rules set forth in the ACA.

As you know, employment rates for people with disabilities have remained far
below those for any other group tracked by the Bureau of Labor Statistics, and there
is a particularly strong need for the EEOC to enforce the ADA’s requirements and
ensure that people with disabilities have full and fair opportunities to work. The
disability community has always considered the EEOC’s mission and work critically
important. Overwhelmingly, people with disabilities want to work, and the EEOC’s
regulatory and enforcement activities have been tremendously significant in opening
workplace doors and expanding opportunities for people with disabilities to become
self-sufficient.

We support the EEOC’s activities to enforce the rights of people with disabilities
with respect to wellness programs. The EEOC’s litigation in this area has focused
on an issue of grave concern to us: punishing employees’ failure to answer wellness
program medical inquiries through penalties so steep that an employee’s “choice” to
answer the questions can hardly be considered voluntary. We believe that the Com-
mission’s enforcement activities in this area aim to safeguard a critical ADA protec-
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tion, and they are also consistent with the ACA. Wellness programs can and should
work well for all employees, including people with disabilities.
Sincerely,
JENNIFER MATHIS,
Bazelon Center for Mental Health Law.

MARK RICHERT,
American Foundation for the Blind.

CURT DECKER,
National Disability Rights Network.

SANDY FINUCANE,
Epilepsy Foundation of America.

C0-CHAIRS,
CCD Rights Task Force.

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
OFFICE OF COMMUNICATIONS AND LEGISLATIVE AFFAIRS,
WASHINGTON, DC. 20507,
February 6, 2015.

Hon. LAMAR ALEXANDER, Chairman,
Committee on Health, Education, Labor, and Pensions,
U.S. Senate,
Washington, DC 20510.

DEAR CHAIRMAN ALEXANDER: Please accept this statement for the record from the
Equal Employment Opportunity Commission (EEOC) in response to the Senate
Committee on Health, Education, Labor, and Pensions’ January 29, 2015 hearing
entitled, “Employer Wellness Programs: Better Health Outcomes and Lower Costs.”
We write to provide additional information about the EEOC’s enforcement and poli-
cies with respect to employer wellness programs in response to concerns raised at
the hearing.

As you know, the EEOC is responsible for enforcing Title VII of the Civil Rights
Act of 1964, the Age Discrimination in Employment Act of 1967, the Equal Pay Act
of 1963, the Americans with Disabilities Act of 1990, Section 501 of the Rehabilita-
tion Act of 1973, the Civil Rights Act of 1991, the Genetic Information Non-
discrimination Act of 2008, the ADA Amendments Act of 2008, and the Lilly
Ledbetter Fair Pay Act of 2009. Vested with this responsibility, the Commission is
dedicated to achieving our national vision of justice and equality in the workplace
by preventing, stopping and remedying unlawful employment discrimination.

The EEOC agrees that wellness programs can play an important role in control-
ling health care costs and promoting healthful lifestyles. We appreciate your state-
ment that wellness programs cannot discriminate and that they must provide a rea-
sonable alternative if an employee cannot meet the program’s standard requirement.

NOTICE OF PROPOSED RULEMAKING (NPRM)

Several statements by Members and witnesses urged the EEOC to issue a rule
to clarify the application of the ADA to workplace wellness programs. The Commis-
sion’s fall 2014 regulatory agenda includes plans to publish a Notice of Proposed
Rulemaking (NPRM) that will address the interaction between Title I of the ADA,
which permits an employer to request medical information as part of a voluntary
wellness program and HIPAA rules concerning wellness program incentives, as
amended by the ACA. See http:/ [ resources.regulations.gov / public [ custom /isp [ navi-
gation /[ main.isp.

Interested stakeholders will be invited to submit written comments on any issues
related to the proposed rule. We will then carefully consider all comments we re-
ceive while developing the final rules.

The EEOC has been engaged in coordination with the Departments of Labor,
Health & Human Services, and Treasury on these issues and continues to coordi-
nate with these agencies as we move to publish the NPRM, consider the comments
submitted during the public comment period, and prepare the final rules. The Com-
mission appreciates the need for rulemaking in this area and intends to issue the
NPRM as soon as possible.
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EEOC ENFORCEMENT

The EEOC has filed two lawsuits on the merits concerning wellness programs,
both of which were approved by a bi-partisan vote of the Commissioners. The first
case filed was EEOC v. Orion Energy Systems, Civil Action 1:14-cv-01019. In that
case, the EEOC alleges that Orion violated the ADA by requiring an em-
ployee to involuntarily submit to medical exams and inquiries that were
not job-related and consistent with business necessity. The EEOC alleges that
the employer fired an employee in retaliation for declining participation in the pro-
gram.

As set out in the EEOC’s complaint, the wellness program at issue in Orion re-
quired employees to disclose their medical history and have blood work performed.
The employee declined to participate in the wellness program. The EEOC alleges
that if the employee had agreed to participate in the program, Orion would have
covered the entire cost of her health insurance.

Because she declined to participate, the employee was required to pay the entire
premium. In addition, the EEOC contends that Orion assessed an additional month-
ly penalty because she declined to participate in a fitness component of the program.
Within approximately 6 weeks after the employee declined to participate pate, Orion
fired her. The EEOC alleges that Orion fired her because she raised objections to
the wellness program and declined to participate.

The second case filed was EEOC v. Flambeau, Civil Action No. 3:13-cv—00638. As
with the Orion case, the EEOC alleges that Flambeau violated the ADA. The
EEOC alleges that Flambeau’s wellness program required that employees submit to
biometric testing involving blood work and measurements and to disclose medical
history. The EEOC alleges that Flambeau told employees that participation in the
wellness program was mandatory in order to remain on the company’s health insur-
ance plan and that failure to appear for medical testing would result in unspecified
disciplinary action. When one employee did not attend the scheduled medical test-
ing, EEOC alleges that Flambeau notified him that it was canceling his health in-
surance and that he could apply for health insurance at the COBRA premium rate.
The EEOC alleges that employees who participated in the wellness program, by
comparison, were offered health insurance and were required to pay only 25 percent
of their premium cost.

Regarding the Commission’s recent application for preliminary relief with respect
to its investigation into charges concerning Honeywell International, Inc., it is im-
portant to note that this action was not a lawsuit on the merits. The ADA and
GINA empower the Commission to file actions for temporary relief, whenever the
Commission concludes on the basis of a preliminary investigation that prompt judi-
cial action is necessary to carry out the statutes’ purposes. In this case, the Commis-
sion sought an injunction only to delay Honeywell from imposing penalties on em-
ployees (or their spouses) who chose not to participate in Honeywell’s wellness pro-
gram while the EEOC’s investigation of the relevant charges continued. The Com-
mission did not seek monetary damages or fines from Honeywell. In other words,
under the limited relief the Commission sought, Honeywell would have been free to
continue testing employees (and spouses) who voluntarily submit to biometric
screening; Honeywell simply would have been prohibited from penalizing non-par-
ticipating employees until the Commission had completed its investigation and proc-
essing of the charges. The district court denied the Commission’s request for tem-
porary relief. Consequently, the Commission’s action for preliminary relief has con-
cluded. There is no pending court action in this matter.

We appreciate the opportunity to provide additional information for the record
and hope this information is help to you.

Sincerely,
TopD A. COX,
Director, Office of Communications
and Legislative Affairs.

[Whereupon, at 11:31 a.m., the hearing was adjourned.]
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