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PROTECTING THE CONSTITUTIONAL RIGHT
TO COUNSEL FOR INDIGENTS CHARGED
WITH MISDEMEANORS

WEDNESDAY, MAY 13, 2015

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Committee met, pursuant to notice, at 10:03 a.m., Room 226,
Dirksen Senate Office Building, Hon. Charles E. Grassley, Chair-
man of the Committee, presiding.

Present: Senators Durbin, Klobuchar, Franken and Coons.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM THE STATE OF IOWA

Chairman GRASSLEY. The Minority members are on their way to
the Committee meeting. I think I will start out with my opening
statement. Before I give my opening statement, my friend, Senator
Leahy, cannot be here today as Ranking Member of the full Com-
mittee and he has a statement that I am going to put in the record,
t}ﬁat he has asked me to put in the record for himself. I have done
that.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record]

Chairman GRASSLEY. I want to say thank you to all the people
that are participating, as well as those in the audience.

Today the Senate Judiciary Committee holds this hearing on in-
digent misdemeanor representation. According to the Sixth Amend-
ment Center and certainly in my memory, this is the first time the
Senate Judiciary Committee has ever held a hearing on this spe-
cific subject.

The Sixth Amendment provides criminal defendants with assist-
ance of counsel. For more than 50 years following the Gideon deci-
sion, it has been clear that it is necessary to give low income people
accused of crime the right to a lawyer to help them navigate the
system, preserve their rights, and make sure innocent people do
not go to jail.

Clarence Gideon himself, when retried with a lawyer rep-
resenting him, was acquitted, and that landmark ruling was ex-
tended in 1972 to misdemeanor defendants for good reason. The
overwhelming majority of people who face criminal charges are
prosecuted for misdemeanors.

In Iowa, for example, 80 percent of all criminal prosecutions are
for misdemeanors, among the highest rate in the country. Some
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States have adhered to the Constitution. In Iowa, our district
courts do an excellent job of providing counsel to misdemeanor de-
fendants.

I am pleased that our Chief Justice of the Iowa Supreme Court
is with us today. Last month his court extended the right to coun-
sel by not permitting un-counseled convictions to be used as sen-
tencing enhancements in subsequent crimes.

Un-counseled convictions must exist in Iowa, however, or the de-
cision would not even be necessary. Many States are not providing
counsel as our Constitution requires. I think it is quite a wide-
spread problem.

In reality, the Supreme Court’s Sixth Amendment decisions re-
garding misdemeanor defendants are violated thousands of times.
No Supreme Court decision in our history have been more violated
so widely, so frequently, and for so long.

Consider what is happening just in some of the States rep-
resented on this Committee. Defenders are not present at arraign-
ment. A large number of misdemeanor defendants plead guilty
without lawyers. Defendants who have been locked up pending
their first appearance are told that they can plead guilty and be
sentenced to time served, but if they choose to be represented by
counsel, they will wait in jail until one is appointed. Problems exist
on a smaller scale within our own Federal system, as we will hear.

When misdemeanor defendants are not given counsel, no one can
challenge the legality of a traffic stop or to make the prosecution
prove every element of an offense beyond a reasonable doubt. Inno-
cent people may be going to jail.

In locations where lawyers are provided at every stage of the
process, about 25 percent of all cases are dismissed. There are
members of the Senate who want to reduce sentences for felons. At
least those individuals have been proven beyond a doubt to have,
for instance, sold large quantities of drugs that poison our children
or bring violence to our streets.

To really address sentencing reform, we should also be looking
at the vast majority of crimes in the country, meaning mis-
dﬁzmeanors, and the un-counseled prison sentences that punish
them.

These constitutional violations cause serious repercussions. Peo-
ple who are convicted of misdemeanors, whether they receive legal
representation or not, may have problems obtaining a job for the
rest of their lives. That hurts those individuals, it hurts the econ-
omy, it hurts all of us.

Misdemeanor convictions give rise to other collateral con-
sequences. Housing assistance and student loan eligibility might be
compromised. Some misdemeanor convictions can lead to loss of
gun ownership rights. Some misdemeanors, when repeatedly vio-
lated, become felonies.

Yet, prior un-counseled misdemeanors should not count toward
felonies and their consequences. Misdemeanor convictions can also
make defendants ineligible for a Federal safety valve. That is a
provision that allows first-time low-level drug offenders to avoid
mandatory minimum sentences. In many instances, misdemeanor
defendants are unaware of those consequences then, when they
enter their guilty pleas.
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I do not think that the solution to the problem is another Federal
grant program. According to a 2012 GAO report, there are already
such—13 such programs and of the nine that can be used for indi-
gent defense and for other purposes, States have not used the
grants for counsel.

Indigent representation is not a high priority. In fact, barely half
of all defender offices even knew that these funds could be used for
indigent defense.

Perhaps we need a better Federal effort in coordinating and
maybe even dispensing these funds, combined with transparency
and accountability for why States are not spending available funds
for indigent defense.

One way to address the problem would be for States to reclassify
some misdemeanors as civil offenses or eliminate prison sentences
for various misdemeanors. Perhaps civil fines would be just as ef-
fective without making States pay for lawyers or causing collateral
consequences.

We will hear testimony today about divergent programs that
take some offenses out of the criminal justice system. Again, there
are Committee members who are concerned about over-criminaliza-
tion. This is a place to begin.

States often make lawyers sit through CLE programs of dubious
value. Perhaps it would render a better public service by requiring
lawyers to provide assistance to indigent misdemeanor defendants
instead.

What is particularly troubling about these constitutional viola-
tions is who is committing them. It is our judicial system. The
States and the State courts must adhere to the Bill of Rights. Re-
spect for our courts, as well as the rule of law demands that.

Widespread, intractable violations of the Sixth Amendment have
existed for more than 40 years. Few prospects exist that the States
will soon remedy those violations.

State systems need to be reformed. We need to know what is
happening. We pride ourselves on a legal system that provides
equal justice for all. For that to be real, we must make sure that
people without financial means receive representation.

I would, at this point, ask unanimous consent to include in the
record a letter from Mark V. Holden, Senior Vice President, Gen-
eral Counsel and Secretary, Koch Industries, in support of today’s
hearing.

[The letter referred to as a submission for the record]

Chairman GRASSLEY. We also have 13 other letters to place in
the record that I will just categorize as varying from across the po-
litical spectrum in support of this hearing and doing something
with it.

[The letters referred to as a submission for the record]

Chairman GRASSLEY. I call on my friend from Minnesota for any
statement that you want to make, and thank you for coming.

OPENING STATEMENT OF HON. AL FRANKEN, A U.S. SENATOR
FROM THE STATE OF MINNESOTA

Senator FRANKEN. Thank you, Mr. Chairman, for calling this
hearing on the Sixth Amendment right to counsel in misdemeanor
cases.
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This is a very important issue and a bipartisan issue. Despite the
fact that misdemeanors represent 70 to 80 percent of all criminal
cases, misdemeanors have not been a significant part of the con-
versation surrounding criminal justice reform, and they should be.

I am glad to see this issue come before the Judiciary Committee
and I appreciate the opportunity to attend this hearing. It has been
more than 50 years since the U.S. Supreme Court unanimously
ruled in Gideon v. Wainwright, saying that defendants facing
criminal charges have a right to counsel regardless of their ability
to pay for legal representation.

In that decision, Justice Black wrote that any person held in the
court who is too poor to hire a lawyer cannot be assured a fair trial
unless counsel is provided for him. He called that an, quote, “obvi-
ous truth.”

Yet, in State and local courts across this country, defendants in
misdemeanor proceedings are still appearing before judges without
an attorney because they are unable to afford one. States and local-
ities staring down record misdemeanor backlogs and shrinking
budgets are not providing those defendants with access to counsel
despite their constitutional obligation to do so.

As the Nation engages in difficult conversations about the effects
of mass incarceration and the State of our criminal justice system,
we are permitting scores of defendants from our most vulnerable
communities to appear unrepresented in court.

The stakes are high. Misdemeanors or so-called lesser offenses
carry enormous and lasting consequences. Individuals convicted of
misdemeanors do not just face crime and imprisonment. Long after
they have served their sentences, misdemeanor offenders are de-
nied job opportunities and career advancement. They are deemed
ineligible for student loans and even housing.

Despite the consequences and the costs those consequences im-
pose on our communities and on our country, many of our citizens
face these charges alone without assistance and with little chance
of success.

I look forward to hearing more from our witnesses about how we
can confront this obvious truth and better meet our constitutional
obligation to ensure that defendants receive a fair trial.

Thank you again, Mr. Chairman.

Chairman GRASSLEY. Thank you, Senator Franken.

I am going to introduce everybody before you testify and then we
will move from Mr. Cady over to Ms. Hashimoto, in that way.

I want to introduce a person that has testified before our Com-
mittee before, the Chief Justice since 2010, but a member of the
Supreme Court of Iowa since 1998. He earned both his under-
graduate and law degrees from Drake University. He has been a
State judge since 1983.

In 2013, he was elected to the Conference of Chief Justices’
Board of Directors. Chief Justice Cady is also an adjunct faculty
member at Buena Vista University.

David Singleton is an Executive Director, Ohio Justice and Policy
Center. OJPC provides free legal representation to prisoners and
ex-offenders. Mr. Singleton is a graduate of Duke University and
Harvard Law School.



5

Next is Neil Fulton, United States Federal Public Defender for
the District of North and South Dakota since 2010. Mr. Fulton for-
merly was in private practice and was also Chief of Staff to our
new colleague, then Governor Mike Rounds. Mr. Fulton graduated
from Yale University and the University of Minnesota Law School.

Robert Boruchowitz—I may just call you Professor Robert—Pro-
fessor of Practice and Director of the Defender Initiative at Seattle
University School of Law. He was Director of the Defenders Asso-
ciation in Seattle for many years and has published widely on mis-
demeanor defense cases. He is a graduate of Kenyon College and
Northwestern University School of Law.

Erica Hashimoto is Associate Dean and a professor at the Uni-
versity of Georgia School of Law. She is a former Assistant Federal
Defender. Much of Professor Hashimoto’s scholarship has been de-
voted to the right to counsel in criminal cases. She graduated from
Harvard University and Georgetown Law Center.

Chief Justice Cady, will you start out, please?

STATEMENT OF HON. MARK S. CADY, CHIEF JUSTICE, IOWA
SUPREME COURT, DES MOINES, IOWA

Mr. Capny. Thank you very much, Mr. Chairman, Ranking Mem-
ber Franken.

I did have the honor to address this Committee 3 years ago on
the issue of cameras in the courtroom and it is again an honor to
be before you this morning to talk about this important issue of
protecting the constitutional right to counsel for indigents being
charged with misdemeanors.

Before I begin my remarks, let me just briefly describe the back-
ground of the organization of the Council for Chief Justices, and I
submit my testimony this morning as a member of the Board of Di-
rectors of that organization.

It was established in 1949 and its purpose was to provide input
and improve the administration of justice throughout the country.
As you know, State courts handle 97 percent of all judicial pro-
ceedings in this country.

The Conference of Chief Justices recognizes the Sixth Amend-
ment right to counsel and the parallel State Constitution provisions
that project the most important—some of the most important
gights of people that are brought into our courts on criminal of-
enses.

It is indeed important this morning that we remember the pro-
tection at the center of the issue that we address provided by the
United States Constitution. It is a protection that, as the Chairman
described, is trumpeted by Clarence Gideon over 50 years ago and
later extended by the U.S. Supreme Court to all criminal cases, in-
cluding misdemeanors, where it could lead to a sentence of incar-
ceration or even a suspended sentence.

It is—it is a right that helps define our collective understanding
of justice.

Providing indigent defendants with representation, however, is
fiscally challenging for many States. In 2014, the Conference of
Chief Justices adopted a resolution entitled In Support of the Es-
tablishment of a National Center for the Right to Counsel, identi-
fied as H.R. 3407.
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The resolution noted that State and local governments continue
to struggle to adequately fund legal representation for indigent
criminal defendants. A copy of this resolution is attached to the
written testimony.

At present, the mechanism used to deliver indigent defense serv-
ices nationally can best be described as a patchwork of programs
rather than a comprehensive system. They are funded in different
ways. They are structured to operate in different ways and even
the guidelines for eligibility are different.

Attached to the testimony is a spreadsheet describing the statu-
tory provisions for indigent determination in most States, but I
think a review of that information will demonstrate that courts
have gone to considerable lengths to ensure that everyone with a
bonafide need for representation can qualify for counsel.

Indigent defense delivery systems in every State are under-
funded; in many States, severely underfunded. Courts handling
misdemeanor cases almost always have caseloads that are so high
that they necessitate processing cases in almost an assembly line
fashion.

This leads to a high percentage of cases resulting in guilty pleas
without counsel to get the benefit of receiving the fine and court
costs as a sole sanction. Although this may look attractive to crimi-
nal defendants at the time and it may even induce them to waive
legitimate defenses, they are exposed to many, many collateral con-
sequences, as have already been identified. These consequences can
make the quality of representation more and more essential.

The conviction itself and the permanent and easily accessible
record that it leaves can and does result in significant hurdles to
future employment, education, housing and so many other opportu-
nities to achieving a productive life.

The States have made efforts to ensure that they are in compli-
ance with their requirements under the Sixth Amendment to the
Constitution to provide representation to indigent defendants. Ne-
vada and Pennsylvania, for example, have recently established
commissions to look into the issue.

Other States have chosen to limit and redefine the number of
charges that can carry the possibility of incarceration as a sanction
in hopes of utilizing existing resources more effectively. North
Carolina is an example.

Washington’s Supreme Court recently adopted mandatory mis-
demeanor caseload limits, as well as other representation improve-
ments. These standards have brought attention to the mis-
demeanor issue for public defense and have resulted in public de-
fense upgrades in hundreds of local courts there. These efforts do
mark progress, but much, much more remains.

The Conference of Chief Justices believes that the public would
greatly benefit by the establishment of a national center for the
right to counsel to fund innovations, support research on indigent
defense delivery systems, support training and technology assist-
ance programming, and to serve as a clearinghouse of information.
The center could help identify the best practices currently em-
ployed nationally and, over time, help bring uniformity to this
issue. It would also help improve the public confidence and trust
in our criminal justice system.
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Thank you again for asking for our input on this very important
matter. The Conference of Chief Justices stands ready to work col-
laboratively and cooperatively to craft solutions to this important
issue.

I will look forward and be happy to answer questions later on.
Thank you.

[The prepared statement of Mr. Cady appears as a submission
for the record]

Chairman GRASSLEY. Thank you, Mr. Chief Justice.

Mr. Singleton.

STATEMENT OF DAVID A. SINGLETON, EXECUTIVE DIRECTOR,
OHIO JUSTICE AND POLICY CENTER, CINCINNATI, OHIO

Mr. SINGLETON. Good morning, Chairman Grassley, Ranking
Member Franken and Senator Durbin.

I am delighted to be here this morning to offer my thoughts on
this very important issue of protecting the right to counsel in mis-
demeanor cases. I think we can all agree that the problem is wide-
spread and in my written testimony I have some examples from
Ohio, recent examples where the courts of appeals had to reverse
convictions where the right to counsel was denied.

Rather than talk about those cases and rather than getting into
lots of statistics and numbers, I want to do something different in
my brief time this morning. I want to try and put a human face
on this problem and talk about how misdemeanor convictions im-
pact the lives of folks who are just trying to do the best they can
in society and lead productive lives.

There are some people out there who would say misdemeanors,
what is the big deal; you do not go off to prison for a long time if
you get convicted of misdemeanors. Misdemeanors matter. They
matter because they can have life—lifelong impacts on people’s
lives, their ability to provide for themselves, and all sorts of collat-
eral sanctions that apply that make that difficult.

I want to tell you about Melinda. Melinda is a former client of
mine. She is a mother of three and she has raised her children
pretty much by herself. Back in the 1990’s, she got convicted of
misdemeanor offenses that stemmed from a seizure that she suf-
fered. She has suffered from seizures since she was 19 and had
gone off the medication because the doctors were trying to find a
new therapy for her.

One afternoon while she was on the phone, she suffered a seizure
and, luckily, her friend on the phone recognized it and called 911.
The paramedics come. When the paramedics come, they find her
three young children, ages 3, 4 and 5, downstairs unattended and
there were cleaning supplies out and knives on the counter in the
kitchen.

They walked upstairs and there were missing screens in the win-
dows, an electrical outlet not covered. They took her to the hos-
pital. She got better. The paramedics reported what they found to
the police. A couple of weeks later, Melinda got summoned to court
where she learned she was being charged with child endangerment.

A month after that, Melinda stood before the judge without a
lawyer and she was appointed a public defender, but the public de-
fender was not there. What the judge did was say, “Look, I am not
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sure why you are here based on the facts of this case, but I will
tell you what I am going to do. If you plead no contest, I will allow
you to get non-reporting probation. You do not have to show up and
report to a probation officer. You can be on your way.”

That is what Melinda did. The problem was that years later
when she was struggling to earn a living to support her three chil-
dren, she found this great job in a daycare center and she was good
at it, she was very good at it. The employer loved her, the kids
loved her. Then there was a change in the law that required a
mandatory background check.

When the employer found that she had been convicted of endan-
gering children, they fired her, let her go. That was a job that
Melinda loved and was good at.

What would have happened had Melinda had a lawyer standing
by her side? Would she have pled no contest to crimes for which
she had a viable defense? That viable defense was, No. 1, she was
cleaning her house on the day that this happened, cleaning her
kitchen. That is why the cleaning supplies were out. She tried to
get her landlord to fix the problems, but he told her it was not his
responsibility because he had just sold the building to someone
else.

Would she have been found guilty? Perhaps not. She had a viable
defense, but nobody told her that. As a result, she loses her income
and her ability to support her children.

Melinda is not alone. There are thousands of people in Ohio and
millions across this country who are impacted by collateral sanc-
tions.

In the State of Ohio, there are 700 laws on the books that re-
strict people from working in certain industries; 20 percent of those
apply to misdemeanor offenses. We know from the work that the
ABA has done cataloging collateral sanctions across this country
that this problem has huge dimensions. It is not just jobs. It is also
the ability to get educational support, housing and the like.

The time has come for us to do something about this problem,
to make the promise of Gideon real. I urge you—I am not going to
go through a lot of recommendations. I have read the recommenda-
tions from Professors Boruchowitz and Hashimoto and I agree with
them and I agree with what the Chief Justice just said in terms
of the establishment of a center. I urge this body to recommend
that change happen and change happen soon.

Thank you.

[The prepared statement of Mr. Singleton appears as a submis-
sion for the record]

Chairman GRASSLEY. Thank you, Mr. Singleton.

Mr. Fulton.

STATEMENT OF NEIL FULTON, FEDERAL PUBLIC DEFENDER,
DISTRICT OF SOUTH DAKOTA AND NORTH DAKOTA, PIERRE,
SOUTH DAKOTA

Mr. FurToN. Thank you, Mr. Chairman, Ranking Member
Franken and Senator Durbin, for your interest in the issue and the
invitation.

In North and South Dakota, with 13 Indian reservations and ap-
proximately two-thirds of our cases in any given year arising from
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Indian country and the concurrent Federal and Tribal jurisdiction
over many offenses, our interaction with Tribal courts in the Fed-
eral defenders office is frequent and the issue of misdemeanor rep-
resentation in Tribal courts is critical to our practice.

Many of the problems we encounter are similar to those you will
hear from State practitioners, but some are unique to the interplay
of Federal law and Tribal jurisdiction.

A first and critical unique aspect about Tribal courts is that
there is no Sixth Amendment right for Native American offenders
in Tribal courts. Sentences of up to 1 year of incarceration can be
imposed with no right to appointed counsel in Tribal courts.

In instances where tribes allow counsel under their laws, in
many instances, counsel is provided by lay advocates, not law
trained individuals. That problem is exacerbated by the rural na-
ture of most reservation areas. There simply are no lawyers.

In South Dakota, the Chief Justice has initiated a program to
draw more lawyers to rural areas because regardless of whether
you are in Tribal or State court, there just is no lawyer available.
In Tribal court, the problem is unique because there is no protec-
tion and no guarantee of a lawyer.

As a result, guilty pleas without counsel are common, I would
say typical, in my experience in Tribal courts. Why? It is the ulti-
mate rational choice. You plead today, you get out; you assert your
right to counsel and a defense, you will stay in jail.

Additionally, because of concurrent Federal jurisdiction, many of
our clients, unfortunately, believe that a guilty plea will provide
them with double jeopardy protection against Federal charges
down the road. That belief is mistaken.

In fact, the concurrent Federal and Tribal jurisdiction exacer-
bates that problem because in many instances, Tribal mis-
demeanors are used as entry points to a Federal prosecution. As an
example, an individual may be initially arrested for a simple as-
sault or for a public intoxication or a liquor violation for a more se-
rious assault charge or even a homicide.

That individual is detained. Statements are obtained and the
case is developed with that individual not realizing that Federal
charges are available, not realizing the right to counsel and no
guarantee thereof.

Admissions are made. No global plea agreements are worked out.
In some instances, the appointment of special United States Attor-
neys deputized in both Tribal and Federal court, the prosecution is
initiated and driven by the person who will eventually pursue it in
Federal court and the individual has no counsel at any point while
they make critical admissions.

Collateral consequences are severe. You have heard from other
people about that and will hear more, but it is particularly acute
in Indian country. Six of the 10 lowest per capita income counties
are in North and South Dakota. They are all Indian country. Em-
ployment is unavailable endemically. If you have disqualifying mis-
demeanor convictions, it is even worse.

Student aid is unavailable to lift people out of poverty and if you
are ineligible for government subsidized housing in Indian country,
that is to say you are ineligible for housing, period.
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In many instances, heads of households will plead guilty to mis-
demeanors, thus becoming ineligible to retain their housing and
displacing both them and their family.

Additionally, a disturbing collateral consequence is that un-coun-
seled Tribal convictions can serve as predicates for certain Federal
offenses. An example, the Eighth Circuit Court of Appeals has af-
firmed the use of un-counseled Tribal domestic assault convictions
as predicate offenses for habitual domestic offender convictions
under 18 USC 117.

The efforts by Congress to address these issues in Tribal courts
under the Indian Civil Rights Act, the Tribal Law and Order Act
and VAWA have not solved the problem, at least not yet.

My compatriots in other places have described instances where
the Indian Civil Rights Act or the Tribal Law and Order Act pro-
tections have been ignored, either by mistake or bad faith; individ-
uals receiving up to 2,500 days in detention post the enactment of
TLOA, individuals receiving almost 2.5 years after TLOA was en-
acted, without counsel.

The problem is the remedies to address these issues are very
cumbersome. One has the right to pursue habeas corpus in Federal
court, but you have to first exhaust your revenues, excuse me, rem-
edies in Tribal court. That is a cumbersome process and you again
face this rational choice of do I assert my rights or do I get out of
jail now, and most people get out of jail now.

Additionally, the Violence Against Women Act Reauthorization of
2013 expanded the number of people subject to this problem by giv-
ing tribes the ability to exercise jurisdiction over non-Indians in
certain instances and both TLOA and VAWA expand the available
sentencing resources and maximums that tribes can impose.

This problem is significant, it is systemic, and it has a real im-
pact on our clients on a daily basis. It needs to be addressed.

I appreciate the Committee’s interest in the topic and the oppor-
tunity to be here today. Thank you.

[The prepared statement of Mr. Fulton appears as a submission
for the record]

Chairman GRASSLEY. Thank you, Mr. Fulton.

Professor Boruchowitz. Is that pretty close?

STATEMENT OF ROBERT C. BORUCHOWITZ, PROFESSOR FROM
PRACTICE, SEATTLE UNIVERSITY SCHOOL OF LAW, SE-
ATTLE, WASHINGTON

Mr. BorucHOWITZ. That is very close, Senator. Thank you.
Thank you, Ranking Member Franken and Senator Durbin. Thank
you for holding this hearing.

Misdemeanor public defense in much of the country is broken
and in many places it hardly exists. Thousands of people go to jail
every day without a lawyer. Other thousands have lawyers who are
overwhelmed with cases, poorly trained, poorly paid, and operating
without investigation and expert witness resources.

As you have just heard, convictions result in heavy consequences
besides jail and fines. As Federal Judge Lasnik said about two cit-
ies in Washington, “Actual innocence could go unnoticed and
unchampioned.”
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Capable lawyers can help avoid many of those convictions and
consequences. In other cases, the amount of jail and fines could be
diminished and cases against innocent people like David’s client
could be dismissed.

Federal legislation and targeted funding could make a difference.

Most people who go to court go to misdemeanor court. There are
approximately 10 million cases a year; in many States at least one
for every 30 residents. The cost is staggering, as the full cost of a
misdemeanor is estimated to be about $1,700.

This affects every American. Almost everyone knows someone
who has been charged with a misdemeanor, whether a minor in
possession of alcohol, shoplifting, driving with a suspended license,
or something more serious, such as DUI or assault.

I have seen judges run through the advice of rights so quickly
that people do not understand what is being said. Many courts
send defendants to talk to a prosecutor before they even have a
chance to see a defender.

I saw a judge in Arizona instructing defendants to waive their
right. He said, “I want you to waive your right to an attorney. You
have a right to have an attorney, but I am not going to give you
the public defender. You would have to go and hire one and I do
not think you are going to do that. I think you and I are going to
talk about this right here, right now, right.”

Many court proceedings take only a few minutes, making justice
impossible. I submitted a transcript of one that took less than 90
seconds. There is no way in that time that an accused person can
understand and make a meaningful decision about whether to exer-
cise their rights and how to present their perspective of the case
for the judge to consider, and there is no way for the judge to know
whether the person has made a knowing, intelligent and voluntary
waiver of their rights or is making a valid guilty plea or to know
anything about the defendant or the case and what an appropriate
sentence should be.

I have seen defenders so overwhelmed that they literally spend
5 minutes in a hallway talking to a client before advising her to
plead guilty. The lawyers never asked her what happened in the
case or what she wanted to do with it.

The racial disproportionality in misdemeanors is significant. A
black person is 3.7 times more likely to be arrested for marijuana
possession than a white person, even though blacks and whites use
marijuana at similar rates.

Historically, although Seattle’s African-American population is
roughly 8 percent, more than 40 percent of the suspended license
charges have been against African-Americans.

A recent Federal court decision highlights many of the problems.
The for-profit contract defenders in these two cities were each han-
dling about 1,000 cases a year part-time. The judge found that pub-
lic defense clients were systematically deprived of the assistance of
counsel. There was almost no evidence that the defenders did any
investigation or legal analysis and adversarial testing of the gov-
ernment’s case was nonexistent. It was basically a meet-and-plead
system.

One way of responding to reducing the demand for defenders is
that hundreds of thousands of cases could be reclassified or di-
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verted, in my opinion, saving more than $1 billion a year. Each
year, there are more than 700,000 arrests for drunkenness, dis-
orderly conduct and vagrancy. There are about 600,000 for posses-
sion of marijuana.

If drunkenness were treated as a health problem and not a
crime, as Colorado does, for example, approximately $600 million
a year would be available for treatment and other uses. Savings
easily could exceed $1 billion if disorderly conduct were included,
not to mention suspended driver’s license, which the Spokane City
prosecutor, for example, has developed a diversion for, not only re-
ducing the defender caseload by one-third, but also saving hun-
dreds of thousands of dollars and by combining with a relicensing
program, yielded millions of dollars in revenue as people paid their
fines.

King County, Washington has law enforcement-assisted diver-
sion, diverting drug and prostitution suspects to a social service
program instead of jail and prosecution. An evaluation found that
participants in that program were 58 percent less likely to be ar-
rested.

I recommend the Senate take several steps. Some existing Jus-
tice Department funding to the States could be devoted to mis-
demeanor public defense, with funding for pilot projects, training,
research and development of relicensing and diversion programs.

Some of the funding could be conditioned on a certification by the
State that they are providing counsel for eligible defendants.

The Senate should adopt the Gideon’s Promise Act proposed by
Senator Leahy, providing technical assistance and authorizing the
attorney general to bring civil actions to remedy patterns or prac-
tices that deprive persons of their right to counsel.

The Senate should adopt the national center for the right to
counsel as proposed by Representative Deutch.

It is a disgrace that 52 years after Gideon and 43 after
Argersinger, thousands of accused persons face the power of the
State alone. It is not fair, it is economically foolish and wasteful.
The impact on people’s lives is dramatic.

T}if Congress can help remedy this situation. Thank you very
much.

[The prepared statement of Mr. Boruchowitz appears as a sub-
mission for the record]

Chairman GRASSLEY. Thank you, Professor.

Professor Hashimoto.

STATEMENT OF ERICA J. HASHIMOTO, ALLEN POST PRO-
FESSOR OF LAW, UNIVERSITY OF GEORGIA LAW SCHOOL,
ATHENS, GEORGIA

Ms. HasHiMOTO. Thank you. Thank you, Chairman Grassley,
Ranking Member Franken, and Senator Durbin. Every year, thou-
sands, if not millions, of defendants charged with misdemeanor
criminal offenses are not represented by lawyers, even though our
Constitution guarantees them the right to counsel.

These widespread constitutional violations have created a crisis
in which defendants charged with criminal misdemeanors are
steamrolled by our criminal justice system.
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The Supreme Court has said that the processing of millions of
criminal misdemeanors each year resembles assembly line justice.
In one jurisdiction, it is known as McdJustice, because of the breath-
taking speed with which cases are resolved.

In Florida, for instance, the adjudication of misdemeanor cases,
including findings of guilt and sentencing, took an average of 3
minutes per case. In 3 minutes, a person transforms from a full
rights-bearing citizen, presumed innocent, into a convicted crimi-
nal, subject to the government’s authority to intrude in every part
of her life.

The searching pursuit of justice that the Constitution guarantees
before States can deprive citizens of their freedom simply cannot
happen in 3 minutes.

Because of these concerns, the Supreme Court has held that
there is a constitutional right to counsel in most misdemeanor
cases. As the Court recognized, in a system in which speed often
is substituted for care, lawyers can ensure that the constitutional
rights of criminal defendants remain protected.

When the right to counsel is denied, violations of fundamental
constitutional rights, including the First Amendment right to free
speech, the Second Amendment right to bear arms, the Fourth
Amendment right to be free from unconstitutional searches and sei-
zures, and the Fourteenth Amendment right to due process will
occur. And without lawyers, deprivations of the protections that our
founders enshrined in the Constitution become invisible and go un-
corrected.

In that sense, the Sixth Amendment right to counsel serves as
the gateway to protecting all of the other constitutional rights of
defendants. Lawyers also can assure that facts about defendants
that may bear on guilt or sentencing and that may have gotten lost
in the haste of pushing the case to a resolution are brought to the
attention of the court.

Despite its importance, the constitutional right to counsel has
been ignored in many local and State courtrooms across the coun-
try. Because many jurisdictions do not keep data on misdemeanor
representation rates, authors of numerous reports have had to go
out to individual Jurlsdlctlons to watch what is actually happening
in those courts and every report that has studied the issue of mis-
demeanor representation in States from Florida to Michigan to
Kentucky to Washington and many States in between has found a
significant percentage of misdemeanor defendants who do not have
a lawyer and who have not waived the right to counsel.

The failure to provide counsel has enormous costs above and be-
yond the average $30,000 a year the government spends incarcer-
ating that person, including the loss of jobs that provide vital and
often the only means of support to low income people, the inability
to get jobs in the future, and the States’ shuttling of children into
State custody because their parents have been unconstitutionally
incarcerated.

The cost to State and local jurisdictions, to the defendants and
their families, and to the community as a whole are immeasurable.

There is a crisis in misdemeanor courts in communities across
the country. The question is what to do about it. Federal legislation
is vital in order to provide States and localities both with incen-
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tives to address the problem and assistance as they try to move to-
ward constitutional compliance.

Beginning with incentives, States and, in particular, local courts
have no incentive to comply with the Sixth Amendment right to
counsel because there is no cost to the denial of that right. Federal
legislation needs to provide that incentive.

If there is clear evidence that a jurisdiction is engaging in a pat-
tern or practice of violating the constitutional right to counsel, the
Department of Justice should have authorization to take action
ilg?inst that jurisdiction by filing for injunctive or declaratory re-
ief.

In addition, funding from the Federal Government should be con-
ditioned, first, on providing data on representation rates in mis-
demeanor cases and, second, on having an indigent defense struc-
ture to ensure that counsel are available to represent defendants.

Finally, as Chief Justice Cady pointed out, a national center for
right to counsel would assist States as they try to move toward
constitutional compliance.

Such measures would bring us closer to the right to counsel
guaranteed by the Sixth Amendment.

Thank you for your attention to this issue.

[The prepared statement of Ms. Hashimoto appears as a submis-
sion for the record]

Chairman GRASSLEY. Thank you, to all of you. I am going to call
on Senator Durbin, if he would go first, please.

Senator DURBIN. That is kind of you, Mr. Chairman. Thank you
very much.

As T listen to the testimony here, several things come to mind.
There is an answer, I think, that I believe is helpful and I would
like your reaction to it.

In 2008, we passed a bill here, which became the law, called the
John R. Justice, let me get the titles right—Prosecutors and De-
fenders Incentive Act and what we did with this was provide
money through the Department of Justice to young prosecutors and
public defenders who were willing to make a 3-year commitment
and if they would make that commitment, we would help them pay
back their student loans.

It turns out to be an extremely popular program because many
law school grads find it impossible to take these jobs—they do not
pay as much as some other opportunities—and we are denied their
services.

It has been a good law, I think, despite the fact that I sponsored
it, and it has not been adequately funded. We had it authorized at
$25 million. One year I believe that there was $10 million for the
Nation put into this student loan forgiveness, and now we are
down to about $2 million.

We have helped thousands stay in these jobs and commit them-
selves to these jobs.

Tell me what you think the impact of that would be in terms of
providing more professional prosecutors and more public defenders,
in your experience.

Mr. BORUCHOWITZ. Senator, it is a great program. It has made
an enormous difference. The debt of many of our graduates now is
in excess of $100,000 when they get out. If they are lucky, they can
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make $50,000 as a public defender or a prosecutor starting out. If
they have an opportunity to go with a big firm making double or
triple that, it is hard to go into public service.

It would be enormously helpful to fund that fully so that defend-
ers and prosecutors could be paid.

However, it assumes that those jobs exist and if you are in a
place like South Carolina, for instance, where the magistrate courts
and the municipal courts frequently have no public defenders at
all, first of all, you would have to get the local government to agree
to fund the position and then hire the person who could pay their
loan back. The jobs do not exist in a lot of these courts.

If the Congress could take some steps in that direction,
incentivizing, as Erica suggested, so that they could get funding,
just as the law graduates could get funding, to enable the local gov-
ernments to have the public defender positions, incentivize them,
or, alternatively, authorize the Justice Department to bring actions
against them if they do not provide counsel, then those are the
kinds of incentives that would make a difference.

As Senator Grassley pointed out, a lot of the States are ignoring
their obligation. Your program is—when it passed, I had recently
left public defense for academia and I know that it was very, very
popular among defenders.

Senator DURBIN. I hope we can expand it. I would say to the
Chairman, we are talking about the John R. Justice Act to help
defer student loan payments for those who will give a 3-year com-
mitment to become prosecutors and defenders, and I hope I can ap-
proach you a little later and talk about how we can adequately
fund that.

Let me also say that one of the things we are trying to do is to
take a look at Federal sentencing, and the object, of course, is to
reduce incarceration of those who are being held for an extraor-
dinary period of time for offenses which might not merit mandatory
minimums, for example, and money which is currently being di-
verted into the Bureau of Prisons might then be diverted into
things that we have talked about here.

We are talking about prosecutors and defenders. We are also
talking about, I think, the prevalence—and I do not remember if
I heard this—it is your testimony—of many of these criminal de-
fendants dealing with substance abuse and mental illness, and di-
version from our penal system, corrections system into treatment
is certainly more valuable for the individual and, I think, for soci-
ety at large.

The last question I will ask in the minute or so left, if anybody
would like to respond. In my State, there has been a suggestion
that maybe we ought to change the law school curriculum so that
in the third year there are more apprenticeships and more actual
in-court experience by some of these law students, so they might
then entertain possibilities of becoming prosecutors and defenders
more realistically.

Does anyone have a reaction?

Ms. HasHIiMOTO. I would agree with that, Senator Durbin. I
think the ABA has moved in that direction and is really encour-
aging law schools across the country to expand their clinical and
experiential offerings so that law students can serve the commu-
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nities in which their law schools are housed and provide assistance
to those folks and, when they graduate, be more capable of taking
these jobs and be more experienced when they start those jobs.

Senator DURBIN. Thanks. Thanks, Mr. Chairman.

Chairman GRASSLEY. I am going to start out with Chief Justice
Cady. Tell me if I am wrong, but I kind of believe that Iowa has
a better record than a lot of States in providing defense in mis-
demeanor cases for indigents.

Are there any approaches that Iowa has taken to address this
problem that might help other States to improve compliance with
the Sixth Amendment for misdemeanor defendants?

Mr. CADY. There is, Senator. As a beginning to answer that ques-
tion, I think what we have tried to do is educate our judges and
our magistrates and, in turn, our prosecutors to understand what
the problem is that we have all identified this morning, because to
begin with, the myth has to be eliminated from the process that a
disposition that results in a fine is a good outcome.

I think a lot of the magistrates and the judges and the prosecu-
tors in small misdemeanor cases work in that direction thinking
that they are providing an outcome that will work for the offender.

It does not. What we are trying to do is educate the people in-
volved in our process so that our courts work in a way that it
solves the problems of people that come into its courtroom instead
of piling on to the problem.

I think our focus has been for judicial education.

Chairman GRASSLEY. I am going to go to Mr. Fulton, please.

How does the expansion of Tribal courts’ jurisdiction, for in-
stance, under the Violence Against Women Act and particularly for
non-Native Americans, impact the problem of indigent representa-
tion for misdemeanor defendants, especially as it affects Federal
proceedings?

Many of us had concerns regarding the expansion of this jurisdic-
tion when we reauthorized that legislation. Are there particular
remedies the Committee could consider to address the right to
counsel issues arising from Tribal court proceedings?

Mr. FULTON. I think there are some things that could be done,
Mr. Chairman.

First, I think that in no circumstance should an un-counseled
conviction be an element, a sentencing enhancement, or a predicate
offense for a subsequent offender statute under Federal law. It
seems improper for our Federal laws to capitalize on unrepresented
convictions, wherever they come from, Tribal or State court.

The Violence Against Women Act and Tribal Law and Order Act,
whether through lack of information or whatever basis, I have
heard from people where tribes have exercised that expanded juris-
diction, but the protections under those statutes are not being pro-
vided and individuals are receiving sentences that are greater than
they should receive.

The remedy to fix that is to go to Federal court and pursue ha-
beas corpus. I think that one thing the Committee could look at
there is to eliminate a requirement to exhaust Tribal court rem-
edies before seeking habeas under TLOA or VAWA. That would ex-
pedite that and make it a meaningful remedy so the individual
would not have to sit in jail and go there.
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Then lastly, I think going back and looking at whether an expan-
sion of Tribal court jurisdiction when resources may not be avail-
able to non-Natives and sentencing enhancements when there are
existing Federal offenses that can cover many of these is something
the Committee could do, as well.

Chairman GRASSLEY. Now, I am going to go to Professor
Hashimoto.

Your written testimony describes how misdemeanors and mis-
demeanor prosecutions have exploded. This seems to reflect a mind
set that every problem has a criminal solution.

If this trend, as I see it, is right—and you had it in your testi-
mony, so I assume it is—what can be done to reverse the trend?

Ms. HasHIMOTO. Thank you, Chairman Grassley.

I think it is important for the education that Chief Justice Cady
has talked about and, also, for States to undertake looking com-
prehensively at their criminal codes and identifying the offenses
that are leading to the very high volume of criminal cases.

Bob mentioned a couple of those, including driving on suspended
licenses, disorderly conduct cases. All of these kinds of cases, par-
ticularly the ones that do not constitute threats to public safety,
could easily be reclassified either as non-criminal cases or
depenalized so that the collateral consequences do not attach to
those.

I think studying that problem in every State is very important
because I think in every State, the types of offenses are slightly dif-
ferent and the offenses that are prosecuted at the highest rates are
also slightly different.

I do think that the States need some assistance looking at their
criminal codes and determining ways to decriminalize some of
those offenses.

Chairman GRASSLEY. Thank you.

Now, Senator Franken and then after Senator Franken, Senator
Klobuchar.

Senator FRANKEN. I just want to ask—thank you, Mr. Chairman,
for this very important hearing.

Just to the Chairman’s question on court jurisdiction and VAWA
on Indian Tribal courts, those cases tend to be not misdemeanor
cases. Am I right?

Mr. FULTON. The underlying predicates frequently are mis-
demeanor cases, Senator Franken.

Senator FRANKEN. They are.

Mr. FULTON. Yes. I will give you an example. An individual is
called to a house. There is a report of a disturbance. There is a
public intoxication charge. There is a liquor violation charge. There
is a simple assault charge. Those can then give rise down the road
to the predicate offenses. Then the tribes will exercise what I would
call misdemeanor analogs, simple assault for what is actually an
aggravated assault. Frequently they are misdemeanors.

Senator FRANKEN. Okay. Thank you. In your testimony, you ref-
erence reports from colleagues suggesting that Tribal courts are
failing to appoint effective counsel or failing to appoint counsel all
together. Clearly, this is not unique to Tribal courts, as the testi-
mony of all the witnesses testifies.
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You mentioned severe backlogs and a general lack of available
lawyers in sparsely populated areas. You do the Dakotas or just
South Dakota?

Mr. FULTON. North and South Dakota, Senator.

Senator FRANKEN. I imagine you see that throughout the Dako-
tas.

Mr. FULTON. Absolutely, and it is a problem not only in Tribal
courts in the Dakotas, but also in State courts. I mentioned Chief
Justice Gilbertson in South Dakota has started a program to try
and incentivize lawyers to come back to underserved rural commu-
nities. It is just a problem of rural areas generally.

Senator FRANKEN. What, in your opinion, and there has been
some testimony to this effect, what can we do to incentivize attor-
neys, when they are starting their careers, to consider serving the
communities, these rural communities?

Mr. FuLTON. I think John R. Justice is great, Senator Franken.
I have lawyers in my office that are beneficiaries of that. State pro-
grams like South Dakota has initiated that is similar to John R.
Justice incentivizing people with student loan forgiveness or repay-
ment to bring them back to underserved communities is a great
idea.

I have to be candid. There is a ceiling at some level. I love South
Dakota. Not everyone chooses to live there. That is just fine, but
it is a reality. But those programs do work and they do give people
an opportunity. I think the discussion of law school education and
apprenticeship programs are great.

The University of Minnesota, my alma mater, has an excellent
misdemeanor defense clinic and it, frankly, when I was there,
incentivized a lot of people to go into indigent defense. And those
are great models to follow.

Senator FRANKEN. University of Minnesota.

Professor Boruchowitz, it seems to me that one of the major ob-
stacles to solving the crisis is cost and you bring out in your testi-
mony that this really is cost to not providing counsel.

Some of the witnesses here today have suggested that there is
a role for Congress to play in supporting an increase in funding for
the type of programs that provide indigent defendants, but some of
my colleagues might balk at the price tag associated with funding
those programs.

You have written the staggering—you just testified about the
staggering cost of misdemeanor cases.

Is it not true that a significant part of that cost is not just pros-
ecuting the misdemeanors, but incarcerating misdemeanor offend-
ers who may not have faced jail time at all had they been effec-
tively represented by counsel?

Tell us about this, the real cost here. Would it be less expensive
if we were providing counsel?

Mr. BORUCHOWITZ. I think there are several different ways of an-
swering that. First, there is what you could call the demand side,
which is all the cases that need lawyers, and Spokane is a good ex-
ample, I think, in answering all of your question.

First of all, the prosecutor realized that with the caseload limits,
which Chief Justice Cady mentioned, we now have in Washington,
they were going to need lots more defenders if they did not get rid
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of some of the cases they had. Plus, she also did not have enough
lawyers to do what she needed to do focusing on DUI and domestic
violence.

She initiated a diversion program to work with relicensing on
suspended driver licenses. It took a third of the cases out of the
system and as a result, they only had to add two lawyers to the
defender office instead of many more.

Second, they reduced the cost for her office, as the prosecutor, as
well as the jail and the defender and they started collecting more
revenue for the underlying fines that people with suspended Ili-
censes had because they helped them get their licenses back so
they could work, drive their kids to school and so forth. They have
brought in, over the past several years, $4 million in additional
revenue that they probably would not have gotten otherwise.

The cost of jailing somebody is significant. As Erica said, it is in
the $30,000 a year range. For every person that you are not locking
up, you are saving that money.

On top of that, there is all the cost to the economy of somebody
losing their job, their housing, all of the consequences that come
from that.

Then finally, I would say that there is some research to indicate,
and my own experience confirms this, that when you have a lawyer
at the first hearing, very often the lawyer can persuade the judge,
“My client is going to be safe to be in the community, you can let
them out pending the next hearing,” and you save jail costs there.

For a relatively small investment in having the lawyer there, you
can yield a much greater savings in the jail costs later on.

Senator FRANKEN. Thank you very much. Thank you, Mr. Chair-
man.

Chairman GRASSLEY. Senator Klobuchar.

Senator KLOBUCHAR. Thank you, Mr. Chairman. Thank you to
Senator Franken for also being part of this hearing. It is a really
important topic.

I was once a prosecutor, ran an office of 400 people, and I re-
member you, Judge Cady, because I had you testify on the cameras
in the courtroom issue, and you are back, when we had that hear-
ing. Thank you for that.

I thought—also, this is near and dear to our heart in Minnesota,
because Gideon v. Wainwright, when Walter Mondale was the At-
torney General, he actually led the Attorney General sent a letter
supporting the right to counsel in that case. I know there are many
issues that come out of it and have not been resolved, including
this one. Thank you.

I will start with you, Chief Justice. When an individual pleads
guilty or no contest to a misdemeanor crime, there are con-
sequences of that action that extend beyond the immediate fine or
jail sentence.

What other effect do you think these convictions can have that
people do not think about immediately? And maybe you would like
to answer that, as well, Mr. Singleton.

Thank you.

Mr. CADY. The consequences are many and they come down the
line where they are not even considered at the time. That is largely
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because our constitutional standard is premised on the protection
of someone’s liberty from incarceration.

The consequences that follow, whether they are employment,
education, military service, whatever it might be, are not part of
the constitutional standard that is sought to be protected.

We have to uncouple our analysis of the issue at that point and
understand that this involves the right to counsel, but it also in-
volves making our justice system more fair and more just, because
when we do become better in doing our work, we do avoid so many
costs and so many heartaches later on down the line.

I think it is imperative to understand that these collateral con-
sequences oftentimes have much more impact than a jail sentence.

Senator KLOBUCHAR. Right. Mr. Singleton, do you want to elabo-
rate on that a little bit?

Mr. SINGLETON. I wanted to add—thank you for the question,
Senator. One of the things I wanted to add that we have not talked
about yet is these collateral sanctions or consequences can also lead
to increased crime.

One of the things that we do at the Ohio Justice and Policy Cen-
ter is we have legal clinics in the community where we meet with
folks who are impacted in terms of getting work, primarily getting
work, but also other impacts, housing and the like, but who come
to us because they want to be law-abiding, productive members of
the community and they are shut out of work because of their
criminal convictions.

I had one client——

Senator KLOBUCHAR. We just did a letter on this, a group of Sen-
ators, for job application purposes, not having that be the first
question.

Mr. SINGLETON. That is terrific. I had a client a while back say,
“Listen, what am I supposed to do to support my family if I cannot
get a job? I am going to have to do something,” and too often that
something is something that is illegal.

I think that—I mean, this is indirect, but I think that if someone
has a good lawyer, they can prevent the conviction, they can pre-
vent the spiral of having collateral consequences that shut you out
of work, I think that ultimately pays off in public safety for all of
us because we are keeping people more stable and able to support
themselves through legitimate work rather than resorting to crime.

Senator KLOBUCHAR. Very good. Thank you.

Professor Hashimoto, you talked about the need for better data
about indigent representation. How do you collect that data? Just
based on some of the research you have done, I guess you could
also answer that, Professor Boruchowitz. Just what you see as a
model that works in States. Go ahead.

Ms. HasHIMOTO. The Bureau of Justice Statistics has been very
good in felony cases about requiring jurisdictions to keep pretty
good data on who is being represented in felony cases and by
whom, so whether it is public defenders, court-appointed counsel,
or private attorneys. In felony cases, the data indicates that it is
about a 99 percent representation rate.

In misdemeanor cases, by contrast, there is just simply no na-
tionwide data at all. I think the Bureau of Justice Statistics could
be really helpful in helping to get some data systems up.
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My sense is that many, many, many misdemeanor courts already
keep some data, they have got court records on these cases, and so
all that would need to be added is a box that says “Was the defend-
ant represented by a lawyer; if yes, what kind of a lawyer.”

Senator KLOBUCHAR. Okay.

Mr. BORUCHOWITZ. I think collecting that data and then com-
piling it so that we have got some record of exactly what is hap-
pening on a nationwide basis is very important.

Senator KLOBUCHAR. Professor, just quickly. I was asking about
models in other States that work the best.

Mr. BorucHOWITZ. Right. Part of the problem is that a lot of
these courts have their own systems that do not talk to other sys-
tems. And so having some incentive for the States to coordinate the
data collection.

Some States are very good about keeping track of how many
cases individual lawyers have or at least what courts they are oper-
ating in, but other States do not do that. Being able to incentivize
the States to coordinate the data and get their local—I mean, some
States literally have hundreds of courts and so—and very often
these are city courts with very little resources. Having their com-
puter systems talk to the State system is not always to do, but
being able to get all of them to report that data, as Erica sug-
gested, incentivize them to do that perhaps with some Federal as-
sistance to coordinate it.

Senator KLOBUCHAR. Thank you. I am out of time here, but I also
wanted to thank you, Mr. Fulton, for your work. I know your coun-
terpart in Minnesota and I know how hard that work can be.

I do want you to know when I was a prosecutor, I testified at the
legislature several times for full funding for public defenders. I ac-
tually argued that it was our best way to get good results if you
have lawyers that are matched on both sides.

Thank you.

Chairman GRASSLEY. Senator Coons, you arrived just at the right
time.

Senator COONS. Thank you, Chairman Grassley. I would like to
thank you and Ranking Member Leahy and Senator Franken for
calling this hearing.

This is an important issue. We all know, the right to counsel is
one of the foundational rights of our constitutional order. In mis-
demeanor prosecutions, as I know you have explored in great
depth, which are the majority of all cases and prosecutions in the
country, there is an uneven collection of data, uneven access to
counsel, uneven representation both in terms of quality and timeli-
ness and its impact on outcome.

I am grateful for the chance for us to talk about this vital piece
of criminal justice reform.

In the last Congress, I was pleased to be able to join with Sen-
ator Sessions in holding a hearing about the Federal Public De-
fender Service and then working on the appropriation side to try
and reduce some of the harmful impact of sequester on our judici-
ary as a whole, but, in particular, on the Public Defender Service.

I just wanted to ask a few questions, if I might, since I suspect
I am the very last thing between you and concluding the hearing.
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If T could, Mr. Singleton, there has been testimony about mis-
demeanor sentencing and the significant racial disparities which
mirror some of the very disturbing racial disparities in the criminal
justice system as a whole.

One example cited earlier is that it is 3.7 times more likely that
an African-American will be charged with marijuana possession
than a white person despite identical rates of use.

How does the lack of representation in misdemeanor cases con-
tribute to or exacerbate the racial disparities in our criminal justice
system?

Mr. SINGLETON. I can speak certainly in terms of the experience
in Cincinnati and what we find there is that if you are a person
of color, you are more likely to be targeted for police enforcement.
As a result of that, not having good representation just magnifies
the problem that you face.

You are more likely to wind up with a conviction. Actually, let
me just say this. In Cincinnati, we have got our public defender in
Hamilton County is getting better. It had some problems before,
but it is getting better now. When I first came to the Cincinnati
area in 2001, it was a disaster and because you had predominantly
low income people of color in our municipal court, which is where
misdemeanors are prosecuted, they were not getting adequate rep-
resentation.

You had so many more of them winding up locked up in jail
when maybe they should not have been, but also accumulating
these collateral consequences, which make it hard to get work,
which drives the cycle of going in and out of the system.

Senator COONSs. Collateral consequences in terms of employment,
access to housing, access to skills or training programs, lots of
other things that once you have a criminal record continue to accu-
mulate and in the absence of advice of counsel on a three strikes
law, for example, what began as relatively minor misdemeanor of-
fenses can end up having really significant consequences long term.

Mr. SINGLETON. That is exactly right.

Senator COONS. Are there other members of the panel who want-
ed to comment on this particular aspect of the impact of lack of
counsel for misdemeanor charges?

Mr. BORUCHOWITZ. Senator, thank you for the question. I think
that David Singleton has pointed out that it is a spiral. And one
of the things that can effective lawyer can do is when you identify
racial disproportionality happening, you can sometimes make a dif-
ference.

I had a case myself in our juvenile clinic. The client was African-
American. He was charged with trespass for literally walking into
a shopping mall. He had been there 11 months earlier wearing a
hood and in this particular shopping center, you are not allowed to
wear a hood.

Guess who they enforced that against? They enforced it against
African-American teenagers. They told him you cannot come back
for 1 year. He came back 11 months later and they arrested him
just for showing up.

I had been at a session at the University of Washington Law
School a week or so earlier and I heard the prosecutor talking
about we cannot have racial disparity. I know him and I could call
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him up. Not every lawyer can do that. He looked into the case and
the next thing I know, the day before trial, the prosecutor dis-
missed the case, which they should have done. It made no sense
to prosecute a young man just for showing up, particularly, in the
first place, when all he did was wear a hood to get thrown out.

If that young man did not have an effective lawyer, he could very
easily have been convicted and the spiral would have continued.

Senator COONS. If I could, Chief Justice Cady, we have heard
testimony today that suggests as much as $1 billion in government
resources could be saved by decriminalizing some offenses that
would really be better treated as civil infractions, and that figure
is in addition to the immeasurable benefit to our citizens who
might have to pay a fine, but would not have to suffer diminished
job prospects, loss of liberty, other things we have been talking
about.

In my home State of Delaware, there are some who have an in-
terest in undertaking this task moving toward civil citation, but
the process can be difficult both procedurally and politically.

What advice would you have for States that want to rewrite por-
tions of their criminal codes in ways that would make them more
just, but also that would achieve the buy-in of the community, law
enforcement, prosecutors, judges, and elected leaders?

Mr. CADY. That is something that certainly needs to be explored
and has been explored, but we also have to ensure that we are
solving the larger problem by doing it, because sometimes switch-
ing into the civil enforcement concept does not shed the problems
that can follow later on because there is still a record of that and
the like.

I just think it is important that we continue to be thoughtful
about this. It is interesting, when I did testify before this body 3
years ago, the testimony was divergent. People had sides. I do not
sense that at all this morning and I sense that this is an issue that
is profound. It impacts people in such significant ways, and we are
all pointing to the same thing.

I think it just illustrates that when we sit in a contemplative
way and think about ways to make our process work in a just way,
it solves so many problems, whether it is the cost avoidance later
on or whether it is the racial disparity, the problem that has now
surfaced in our criminal justice system that we are all aware of.

I think this is a unique opportunity for us to come together on
this issue and see how it can solve so many other things.

Senator COONS. Thank you, Mr. Chief Justice. That is a great
concluding comment and I appreciate both the testimony of the wit-
nesses and your calling this hearing today. Thank you, Mr. Chair-
man.

Chairman GRASSLEY. I would like to have the last 5 minutes. Be-
fore I do that, do any of you have followups you want to ask?

[No response]

Chairman GRASSLEY. Then I will conclude this with a couple
questions.

Kind of a philosophical approach here, but it also has practical,
and I would like to have you all listen and any or all of you that
want to address it.
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Some of the testimony today makes me wonder what is really be-
hind many misdemeanor prosecutions. States and localities are
fining defendants who cannot pay fines. Rather than prioritizing
serious misdemeanors that may pose a real threat to the commu-
nity, I have concerns that what might be driving many of these
cases is money and the people who are paying the real costs are
people who cannot afford it.

No one is really seeking jail time. Fines are being imposed and
fees are monitoring—for monitoring are paid to private companies
and when people cannot pay those fines, they go to jail for not pay-
ing the fines that were imposed for minor offenses.

Two questions. What is driving States and localities to establish
a system and do you think that the current system looks uncom-
fortably like a minor—modern debtors’ prison? Any of you.

Ms. HAsHIMOTO. Thank you, Chairman Grassley. Yes. I think
that is exactly what is happening. What we are seeing in States
across the country is local courts that, particularly after the reces-
sion hit, did not have money to keep their courts afloat and so
began funding their local courts through the fines assessed to usu-
ally poor people. The only way to get those fees out of poor people
was by threatening them with incarceration, at which point people
would beg for money from their families.

There are stories of this from across the country. We have pri-
vate probation companies threatening to revoke probation and in-
carcerate people if they cannot pay; unconstitutional under
Bearden v. Georgia, but it is happening across the country. Because
there are no lawyers in those courtrooms, there is nobody to say
“this is unconstitutional, you cannot do this.”

Mr. BORUCHOWITZ. I think you are right, Senator. It is consistent
with the Justice Department finding about the town in Missouri.
And often it is really counterproductive because it costs so much
money to lock people up. It costs more money to lock them up than
it does to get the money from them to pay the fines for which you
are locking them up.

There are many, many courts that have what they pay or stay,
pay your fine or go to jail, without any consideration of the ability
to pay and if they cannot pay, they cannot be locked up. If they
did not have a lawyer in the first place, they cannot be locked up
for violating the condition of the probation.

There is no question that money is driving a lot of this and you
can see it when you go into some of these lower level courts and
the focus of everybody from the clerk to the judge to the bailiff, the
sheriff, is how do we get money from this person and how do we
get a fine. There are standard fines that are imposed often in hun-
dreds of dollars or more without any consideration of whether the
person can pay.

Chairman GRASSLEY. Anybody else?

Mr. FuLTON. If I could, Mr. Chairman. One thing that I think is
true in Tribal courts is that and also a unique factor is it becomes
a proxy for enforcement of addiction issues, dealing with addiction
issues.

Singlehandedly, the most common misdemeanor offenses we see
in people’s background are tribal liquor offenses or public intoxica-
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tion. It becomes a proxy for dealing with problems of addiction and
homelessness a lot of times in tribal communities.

Mr. SINGLETON. I just wanted to add one thought. I agree that
money drives a lot of this, but I think we also have a cultural issue
here and the cultural issue is I think we over-prosecute in this
country.

I think we tend to bring into court and charge criminally people
we are mad at and we lock up people we are mad at rather than
people who are a true danger to the community. I think that that
is also behind the explosion of misdemeanor cases, as well as felony
cases, in our criminal justice system.

Yes, we should prosecute people who break the law and pose—
and lock up people who pose a serious danger to the community,
but most of the cases in municipal court in Hamilton County, Ohio
are not very serious at all, yet they can have huge repercussions
if there is a criminal conviction.

Chairman GRASSLEY. Mr. Chief Justice, do you have anything to
add to the other four?

Mr. CADY. Mr. Chairman, I would just add that the explosion of
misdemeanor filings and convictions across the country and in our
State of Iowa, too, certainly has been looked at as a revenue oppor-
tunity and that has exacerbated the issue that brings us here this
morning.

I would just tell you that in our State, we try to collect the fine
for a short period of time and if not, we refer it to the prosecutor,
who gets an opportunity to try to collect the fine. About half of our
counties have a process where the prosecutor does that. After that,
after a year, it is shipped out to a private company and they go
after it like any other debt collection.

Chairman GRASSLEY. I am going to end with this question then
for Professor Bruer—Robert. [laughter] Than you very much.

Washington State has adopted approaches to take driving with
suspended license misdemeanor cases out of criminal justice. That
is a way to avoid triggering the constitutional right to counsel and
its accompanying State expense. It is my understanding that this
has taken a fair proportion of misdemeanor cases out of the crimi-
nal justice system in that State.

However, it is also my understanding that additional mis-
demeanor cases are being filed that add to the criminal justice sys-
tem and negate all the driving cases that have been moved out.

Is there—is that your understanding of Washington’s experience
and if it is, what is causing new misdemeanor cases to take the
place of the old and what can be done about it? Am I right?

Mr. BORUCHOWITZ. You are partially right, Senator.

Chairman GRASSLEY. Go ahead.

Mr. BorUCHOWITZ. We have reduced dramatically the number of
driving while license suspended third degree cases. There used to
be probably 100,000 a year in Washington and I think those have
been reduced by at least half, maybe more than half.

The two largest cities, Seattle and Spokane, hardly file any any-
more because they divert them or they put them in relicensing pro-
grams.

There has been some increase in filings, nothing close to the
amount that has gone away. One of your staff asked me to look
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into that in Spokane and I did check with the prosecutor and the
prosecutor said, yes, there has been some increase since the reces-
sion, but nothing close to the volume of what we are taking out
with suspended driver license.

Really there are three different things happening. One is diver-
sion accompanied with relicensing programs and local prosecutors
can do that without any State action.

Second, the legislature narrowed the type of offense that could
lead to suspended driver license, and then the department of li-
censing passed a regulation that narrowed the group. There are
fewer cases that are eligible for it and then within that, the pros-
ecutors are filing fewer.

Of course, when you do not get your license suspended, you can-
not get arrested for driving with license suspended, with saves a
lot of money all around.

In general, the volume of misdemeanor cases has declined in
Washington very dramatically. We used to have over 300,000 a
year, now there is something like 220,000 or 210,000, and a big
part of that drop has been getting rid of the DWS-3 cases.

Chairman GRASSLEY. Thank you very much, and all my col-
leagues who have come. I appreciate very much your testimony and
the participation of everybody.

I will adjourn the hearing. By the way, the record will be open
for 1 week. You may get questions from any of us on the Com-
mittee. Please answer in writing.

[Whereupon, at 11:28 a.m., the hearing was concluded.]
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Mr. Chairman and Members of the Committee,

The Conference of Chief Justices (CCJ) is pleased to present testimony at today’s hearing,
“Protecting the Constitutional Right to Counsel for Indigents Charged with Misdemeanors,” as the
committee examines the issue of legal representation of indigent persons charged with a
misdemeanor offense.

ABOUT CCJ

Before I begin my remarks, 1 would like to provide some background on our organization and
membership. I submit this testimony as a member of the Board of Directors of the Conference of
Chief Justices (CCJ).

CCJ was established in 1949, Its mission is to improve the administration of justice throughout the
country. As you may know, state courts handle 97% of all judicial proceedings in the country.
Membership in the Conference is limited to the highest judicial official of each state of the United
States; the District of Columbia; the Commonwealth of Puerto Rico; the territories of American
Samoa, Guam, and the Virgin Islands; and the Commonwealth of the Northern Mariana Islands.
Members of the Conference also include the presiding judges of the appeals courts that are the
courts of last resort exclusively in criminal matters. At present, Texas and Oklahoma have such
members.

The Conference accomplishes this mission by the effective mobilization of the collective resources
of the highest judicial officers of the states, commonwealths and territories to:
¢ develop, exchange, and disseminate information and knowledge of value to state judicial
systems;
o educate, train and develop leaders to become effective managers of state judicial systems;
¢ promote the vitality, independence and effectiveness of state judicial systems;
e develop and advance policies in support of common interests and shared values of state
judicial systems; and
¢ support adequate funding and resources for the operations of the state courts.

THE ISSUE

The Conference of Chief Justices recognizes that the Sixth Amendment Right to Counsel and the
parallel state constitutional provisions are amongst the most important rights of people brought
before the courts on a criminal offense. It is important to note that some states may atford criminal
defendants broader protections within their own state constitutions or statutory frameworks.
However, it is also important to remember the protections provided by the U.S. Constitution with
regard to representation of indigent defendants.

In Gideon v. Wainwright, 372 U.S. 335 (1963), the United States Supreme Court held that the
Sixth Amendment’s guarantee of the right to state-appointed counsel, firmly established in federal-
court proceedings in Johnson v. Zerbst, 304 U.S. 458 (1938), applies to state criminal prosecutions
through the Fourteenth Amendment. In 1972, the Court revisited the issue in Argersinger v.
Hamlin, 407 U.S. 25. In Argersinger, the Court clarified their previous holding by expressly

2
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stating that defense counsel must be appointed for indigent defendants in any criminal prosecution,
“whether classified as petty, misdemeanor, or felony...that actually leads to imprisonment even
for a brief period.” Five years later, the Court again heard a Sixth Amendment Right to Counsel
case, in Scott v. Iilinois, 440 U.S. 367 (1979), the Court drew the line at “actual imprisonment,”
holding that counsel need not be appointed when the defendant is fined for the charged crime, but
is not sentenced to a term of imprisonment.

In 2002, the United States Supreme Court rendered an opinion in Alabama v. Shelton, 535 U.S.
654. Mr. Shelton representing himself at a bench trial in the District Court of Etowah County,
Alabama, Shelton was convicted of third-degree assault. The statutorily authorized sentence was
up to one year imprisonment and up to a $2000 fine. The trial judge sentenced Shelton to serve
30 days in the county prison, but the court suspended that sentence and placed Shelton on two
years’ unsupervised probation. The primary issue on appeal was whether a suspended sentence
constitutes a “term of imprisonment” within the meaning of Argersinger and Scott even though
incarceration is not immediate or inevitable, and therefore required the Mr. Shelton receive
appointed counsel. The U.S. Supreme Court affirmed the opinion of the Alabama Supreme Court
and held that a suspended sentence is sufficient to trigger the Sixth Amendment Right to Counsel.

It is important to note that the Right to Counsel provision of the Sixth Amendment to the U.S.
Constitution is not triggered merely because a defendant is tried for an offense which the statute
or ordinance authorizes incarceration. Rather, this provision is only implicated if the defendant
upon conviction is either sentenced to incarceration or receives a sentence that places that
defendant at risk of future incarceration. Therefore, defendants that are tried for offenses that are
only punishable by a fine, are clearly not entitied to counsel. Additionally, if a defendant that is
otherwise eligible for court appointed counsel is tried on an offense for which incarceration is
possible, is convicted and sentenced to only a fine, there is no violation of the Right to Counsel
provision of the Sixth Amendment to the U.S. Constitution. Although the Conference of Chief
Justices would not condone this behavior, it is conceivable this approach could be used to lawfully
navigate around the Sixth Amendment Right to Counsel. Additionally, in jurisdictions that use a
civil infraction system for minor offenses rather than a misdemeanor system, a Right to Counsel
would not attach to those cases as they are neither criminal nor do they have incarceration as a
sanction.

Providing indigent defendants with representation is fiscally challenging for many states. In 2014,
the Conference of Chief Justices and the Conference of State Court Administrators adopted a
resolution [n Support of Establishment of the National Center for the Right to Counsel as identified
in HR. 3407 (113™ Congress) sponsored by Representative Theodore Deutch'. The resolution
noted that “state and local governments continue to struggle to adequately fund {egal representation
for indigent criminal defendants.” The creation of a National Center for the Right to Counsel
would provide: (1) financial support to supplement, but not supplant, state and local funding for
public defense systems, and (2) financial and substantive support for training programs and
technical assistance to improve the delivery of legal assistance to indigent criminal defendants. A
copy of the resolution is attached to this testimony.

! Representative Deuich re-introduced his legistation (H.R. 2063) in the 114% Congress.
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STATEMENT OF NEIL FULTON
Chief Federal Public Defender for the Districts of North and South Dakota
Before the Senate Judiciary Committee on Protecting the Constitutional Right to Counsel
of Indigents Charged with Misdemeanors
May 13, 2015

Thank you for the opportunity to address the availability of counsel for misdemeanor
prosecutions. While it is easy to think of misdemeanor charges as “small,” the reality is that
there are often significant direct and collateral consequences arising from misdemeanor
convictions.

I'would like to look the issue through the lens of tribal courts and the interaction of tribal
court misdemeanors and federal law. Both jurisdictional issues and practical realitics on the
ground in Indian Country present real problems for individuals charged with misdemeanors in
tribal courts. My observations arc driven largely by my own experience as a practitioner in tribal
courts while in private practice and now in the Federal Public Defender offiee for South Dakota
and North Dakota where the vast majority of our cases arise from Indian Country.

Due to the overlap of jurisdiction between the United States and tribes over Indian
defendants, I frequently see individuals charged initially in tribal courts with misdemeanors
arising for the same conduct later giving rise to federal charges. For example, an Indian
defendant may be initially arrested and charged with misdemeanor assault by tribal law
enforcement and later prosecuted for aggravated assault by the United States Attorney for the
same conduct. Where there is not a perfect misdemeanor analogue to the felony offense, charges
for tribal liquor violations, public intoxication, disorderly conduct, or similar offenscs can often
provide an avenue to charge and hold that individual while an investigation of the felony offense
proceeds. That investigation can, and often does, include law enforcement interrogation without
counsel. Those statements can then be used against the defendant in developing and prosecuting
the federal case.

Entering guilty pleas to get out of tribal custody is a disturbing and recurring reality that
encounter. Many tribes do not provide counsel and many that allow counsel permit lay advocates
rather than law trained ones. When a defendant requests counsel, they often face the reality that
due to case backlogs, the lack of readily available counsel given sparse populations, and other
practical impcdiments they will remain in jail longer to obtain counsel and fight a charge than if
they simply pleaded guilty and got a sentence of time served. In my experience that is common.
In fact, I have spoken with advocates who have dealt with the conflict of advising clients who
may want to asscrt their innocence and usc counsel, but would face extended detention to do so
and simply plead guilty as a result of not understanding how thosc admissions may be harmful in
the future.

The pressure to plead guilty without counsel can be intensified by the overlapping
jurisdietion of tribes and the United States. I frequently work with clients who entered
misdemeanor guilty pleas in tribal court with the mistaken belief that doing so would mean that
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their case will not “go federal.” Without a lawyer, many individuals think that a quick guilty plea
in tribal court will get them out of custody and get them double jeopardy protection against
federal prosecution. It does not. In fact, due to the increased use of Special Assistant Untied
States Attorneys (often referred to as “SAUSA’s™), who are tribal prosecutors deputized to the
United States Attorney’s Office the same individual developing the “iribal” ease, is
contemporancously assessing it for federal charges. In the absence of a plea agreement, which is
rarely forthcoming or sought without counsel, the defendant will make admissions in tribal court,
believing they are protecting themselves, when they in fact are doing the exact opposite.

A second reality is that misdemeanor guilty pleas can have significant consequences
down the road through the operation of federal law. Tribal court convictions for certain
misdemeanors can result in the loss of financial aid for education and eligibility for low income
housing. With six of the ten lowest income per capita counties in the nation being reservation
counties in South Dakota and North Dakota, those are huge consequences. In some tribal
communities, it may mean the individual is not able to obtain any housing themsclves or may
place family members at risk of losing their residence if they take that individual in. That
impediment may follow the individual off the reservation if they seck employment or education
in a larger community outside of Indian Country as well. Some tribes have statutes or ordinances
in place that may trigger registration requirements under SORNA. A common cxampie would be
consensual sexual relationships between individuals with certain age gaps. In my experience,
consensual sexual relationships among teens are common in many communities, but can lead to
criminal charges when one individual is below the legal age of consent (even when known and
approved by the adults in their life). A conviction for such an age bascd offensc may trigger the
SORNA registration requirements. Combined with often itinerant residence patterns, this can
expose young men and women to state or federal felony prosecutions for faiture to register as a
sex offender that they never anticipated or understood at the time of their guilty plea.

L also frequently sec prosecution for domestic assault by an habitual offender under 18
U.S.C. § 117 based on tribal misdemeanor assault convictions that are obtained without counsel.
While there are clearly many instances of real and troubling domestic abuse in Indian Country
and elsewhere, there are also many instances where conduct that would more accurately be
described as public intoxication or disorderly conduct results in a guilty plea to domestic
violence in tribal court without counsel. Later, those uncounscled tribal court convictions
provide the foundation for federal prosecution and enhanced penalties. There is a split of
authority among the Courts of Appeals on this issue. See United States v. Bryant, 769 F.3d 671
(9™ Cir. 2014); United States v. Cavanaugh, 643 F.3d 592 (8" Cir. 2011). However, South
Dakota has had the largest number of Indian Country prosecutions by a considerable margin in
recent years, with North Dakota in third place and it remains the law there. In a very direct way,
misdemeanor tribal convictions without counsel, often entered as a perceived “get out of jail
frec” card become the basis for federal felony prosecution down the road.

Finally, two remaining aspects of the interaction of federal law and tribal eourt
misdemeanor prosccutions must be considered: statutes providing possible protections or
remedies for those convicted in tribal court and federal statutes seeking to expand the jurisdiction
of tribal courts. Neither docs much to effectively address the problems I have discussed so far.
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Under the Indian Civil Rights Act, Tribal Law and Order Act, and Violence Against
Women Act Reauthorization of 2013 procedural protections for individuals prosecuted in tribal
courts arc created. However, none of them is sclf-cffectuating. Those protections, including the
right to obtain an attorney must be enforced by tribal courts in the first instance. Too often I have
heard from colleagues in other Federal Public Defender offices, or private practitioners in tribal
courts directly, about denials of counsel in tribal courts. 1have heard reports about the failure to
appoint counsel; the continued use of lay, rather than law trained counsel; denying counscl acces:
to necessary documents or legal texts; or sentences in excess of jurisdictional limitations. I am
not trying to present instances as patterns, they are scrious incidents. Prior to secking federal
habeas corpus relief, an individual who suffered such a deprivation of rights would need to
exhaust tribal remedies, including of appeal, which can be a long and cumbersome process.
Again, a plea to some time-served disposition is often the result.

Under TLOA and VAWA, the sentencing authority of tribal courts has been expanded
and jurisdiction over non-Indians for certain offenses has been created. Existing federal avenues
of prosecution did, and do, exist for assault (18 U.S.C. § 113), domestic violence (18 U.S.C. §
2261), and other offenses under the General Crime Act, 18 U.S.C. § 1152, and the Assimilative
Crimes Act, 18 U.S.C. § 13. Expansions of jurisdiction carry the expanded risk of violations of
the right to counsel. In my portion of the world tribal governments lack the resources to reliably
provide counsel in misdemeanor cases irrespective of expanded jurisdiction. Even if expanded
financial resources are provided, the reality remains that most portions of Indian Country are
exceptionally rural and sparscly populated making obtaining counsel an issue of supply as well as
demand-there simply may not be lawyers available.

In closing, not all of the issues I have discussed are unique to Indian Country. Nor should
my comments be taken as criticism of many dedicated and capable employees of tribal courts.
They arc, however, my observations of real problems that presently exist in the system of
misdemeanor prosecutions in tribal courts and the very real way in which those problems spread
quickly and significantly into prosecutions in the courts of the United States.

Thank you again for the opportunity to address the Committee and for your interest in this
important issue. Please let me know if I can provide additional information to the Committee.
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representation results in devastating consequences for criminal defendants and
their families.*

There are Systematic Violations of the Right to Counsel in Misdemeanor Courts
Unfortunately, 52 vears after the U.S. Supreme Court case of Gidcon v. Wainwright® and
43 years after the case of Argersinger v. Hamlin.’ in many places people go to court with
no lawyers at all, or the lawyers they have are overwhelmed with cases, poorly trained,
poorly paid, and operating without necessary support such as investigation and expert
witness resources. As a result, many people end up with convictions that result in jail
time and heavy fines as well as the consequences of losing jobs, housing, and school
opportunities. With capable lawyers, many of those convictions and consequences could
be avoided, and in other cases the amount of jail time and fines could be diminished.

The Gideon casc established that there is a right to counsel in statc felony prosecutions
and the Argersinger case applied that right to misdemeanor cases. If a case is important
enough to have lawyers to prosecute, it is important enough to have lawyers to defend, as
the US Supreme Court made clear in Gideon.” The Argersinger Court emphasized that
“Counsel is needed so that the accused may know precisely what he is doing, so that he is
fully aware of the prospect of going to jail or prison, and so that he is treated fairly by the
prosceution.” ®

In Alabama v. Shelton, the Court ruled that a suspended sentence that may “end up in the
actual deprivation of a person’s liberty” even for thirty days, as happened in Mr.
Shelton’s case, may not be imposed unless the defendant was accorded “the guiding hand
of counsel” in the underlying prosecution that led to the suspended sentence. *

Yet in many places the right is more an illusion and there are systematic violations of the
right to counsel established by the Supreme Court. This means that every day people
across the country go to court and end up convicted of crimes without ever having the
opportunity to talk with a lawyer and to have the help of a lawyer to negotiate their case
with a prosecutor or advocate for them to a judge or jury. The protection that the Sixth
Amendment contemplated for the individual against government mistake or abuse is
simply not provided in those cases.

The problems of so-called “no counsel courts”, courts with no public defenders to
represent accused persons, are not confined to one region of the country. For example, |
have documented courts with no defenders at arraignment hearings in New York State,
South Carolina, and Arizona. A significant percentage of cases are resolved at

‘1d.

® Gideon v. Wainwright, 372 U.S. 335,83 §. Ct. 792, 9 L. Ed. 2d 799 (1963).

¢ Argersinger v. Hamlin, 407 U.S. 25,33, 92 8.Ct. 2006, 32 L.Ed.2d 530 (1972),

7 “That government hires lawyers to prosecute and defendants who have the money hire lawyers to defend
are the strongest indications of the widespread belief that lawyers in crininal courts are necessities, not
luxuries. The right of one charged with crime to counsel may not be deemed fundainental and essential to
fair trials in some countries, but it is in ours.” Gideon, supra, at 344.

& Argersinger v, Hamlin, 407 U.S. 25,34.

9 Alabama v. Shelton, 535 U.S. 654 (2002).
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arraignment hearings, and despite the U.S. Supreme Court having made clear that
arraignment is a critical stage at which counsel is required, many courts proceed without
counsel. According to a recent article, “Of the more than 300 municipal courts in South
Carolina, only three--Rock Hill, North Charleston, and Charleston--provide public
defenders, according to state court officials.” ** The South Carolina Chief Justice
admitted, “I will tell you straight up we [are] not adhering to Alabama v. Shelton in every
situation.” "' And in many courts in a number of states, there is no prosecutor present at
arraignment, which puts the judge in an untenable position of handling the case with no
advocale on either side.

In Kentucky, only 32 per cent of misdemeanor defendants have a public defender.”” In
Texas, 25.4 per cent of the misdemeanor defendants appear without counsel. ** The cost
of inadequate representation to individuals, families, and local and state governments is
in the hundreds of millions of dollars per year.

Very Minor Offenses are treated as Crimes

In many places, very minor offenses are treated as crimes. That can include conduct such
as sleeping in a cardboard box, providing food to homeless people in a park, having a dog
off a leash." A just-published report found that of 72 Washington State cities, 78 per
cent have laws that prohibit or limit sitting, standing, or sleeping in public places. These
ordinances tend to be enforced against homeless people. The report noted that in many
places, if an individual fails to pay the fine for or respond to a civil infraction, a bench
warrant might be issued for their arrest and they can be charged with a misdemeanor.*®

In many states, driving with a suspended license is a crime, and people go 1o jail every
day on those offenses. For example, in Jefferson County, Kentucky in September 2011,
among the bookings there were 260 charges for driving while license suspended or
revoked. Non-DUI traffic charges were the third most common charge at booking.'®

' Tom Barton, ACLU: Equal justice for poor remains wifulfilled in SC municipal courts, THE 1SLAND
PACKET (Oct. 5, 2013)

hiip:// www islandpacket.com/2013/10/05/2723229/aclu-equal-justice-for-poor-remains. itml#storylink
=Cpy.

11 Chief Justice Jean Hoefer Toal of the Supreme Court of South Carolina, South Carolina Bar Association,
22nd Annual Criminal Law Update (JTanuary 26, 2007).

12 Statistics in chart provided by the Kentucky Department of Public Advocacy, on file with author.

1 Data provided to the author by the Texas Indigent Defense Commission.

4 See ROBERT C. BORUCHOWITZ, MALIA N. BRINK, MAUREEN DIMINO, NATT. ASSN OF
CRIM. DEF. LAWYERS, “MINOR CRIMES, MASSIVE WASTE, THE TERRIBLE TOLL OF
AMERICA’'S BROKEN MISDEMEANOR COURTS™ 25(2009). See also, “In Orlando, a Law Against
TFeeding Homeless — and Debate Over Samaritans’ Rights”, Associated Press (IFeb. 3, 2007).

1 See, “Washington’s War on the Visibly Poor: A Survey of Criminalizing Ordinances

& Their Enforcement”, Seattle University School of l.aw Homeless Advocacy Project (May 20153),
available at: http://ssrn.com/abstract=26023 [8.

' LOUISVILLE METRO. DEPT OF CORR. 2012 FACT SHEET (2013), available at
http://www louisvilleky.gov/NR/rdonlyres/ER81F827-9898-41A0-
891MDO63ADSF641/ 0/ LMDCFactDocument_2012.pdf. Most of these delendants with license charges
had other charges as well, according to data provided to the author by the jail.
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Racial Disproportionality in Misdemeanor Cases is Significant

The racial disproportionality in many misdemeanor cases is significant. One scholar has
written, “In minority communities where order maintenance policing generates thousands
of problematic convictions, the misdemeanor process has become the first formal step in
the racialization of crime.” *®

In Texas, where the population is 50.3 percent black or Latino, 73 percent of those
arrested for disorderly conduct are black or Latino persons."

In Louisville in 2011, nearly 60 percent of those with marijuana charges and about 46
percent of those with suspended driving charges were black defendants, in a county
whose population is 21 percent black. *° A study in 2007 found that by 2000, smoking
marijuana in public view (MPV) had become the most common misdemeanor arrest in
New York City.” The authors found that “most MPV arrestees have been black or
Hispanic. Furthermore, black and Hispanic MPV arrestees have been more likely to be
detained prior to arraignment, convicted, and sentenced to jail than their white

3322

counterparts.™

A recent study by the American Civil Liberties Union documented that the disparity is
nationwide. The report found that, on average, a Black person is 3.73 times more likely
to be arrested for marijuana possession than a white person, even though Blacks and
whites use marijuana at similar rates.”

In Many Courts Proceedings Take Only a Few Minutes, Making Justice Impossible
In many courts, particularly when there arc no lawyers available for the accused person,
the proceedings are completed in only a few minutes. For example, a study in Florida
found that 82 per cent of arraignments lasted three minutes or less. ** I have documented
hearings in a Washington State court in which the entire proceeding, from advice of
rights through guilty plea and sentencing, took less than a minute and a half. [See
Appendix for an example.] There is no way that an accused person can understand their
rights, including the right to a lawyer and to a trial and to confront the witnesses against

18 Alexandra Natapoff, Misdemeanors, 85 S. CAL. L. REV. 1313, 1319 (2012).

¥ Robert C. Boruchowilz, Fifty Years After Gideon: It Is Tong Past Time o Provide Lawyers for
Misdemeanor Defendants Who Camot Afford to Iire Their Own, 11 Seattle I. for Soc. Just. 891, 893
(2013).

2 LOUISVILLE METRO. DEPT OF CORR., 2011 FACT SHEET (2012) (on file with author). Numecrous
reports have documented the racial disproportionality in American criminal courts. See, e.g.,
BORUCHOWITZ ET AL., MINOR CRIMES, MASSIVE WASTE, supra, at 47-48.

! Golub, Johnson & Dunlap, The Race/Ethnicity Disparity in Misdemeanor Marijuana Arrests in New York
City, abstract available ar hp://
www.sentencingproject.org/detail/clearinghouse.cfm?clearinghouse_id=126.

21d.

* The War on Marijuana in Black and White: Billions of dollars wasted on racially biased arrests, ACLU
4 (June 2013), hitp:// www.aclu.org/files/assets/aclu-thewaronmarijuana-rel2.pdf.

2 «“Tlhree Minute Justice”, FN 2 supra, at 4.
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them, make a meaningful decision about whether to exercise those rights, and present
their perspective on the case for the judge to consider, when the entire proceeding takes
less than 90 seconds. And there is no way for the judge to know whether the person has
made a knowing, intelligent, and voluntary waiver of their rights to counsel and to trial or
is making a knowing, intelligent, and voluntary plea of guilty, or to know anything about
the defendant and what an appropriate sentence should be when the entire proceeding
takes less than 90 seconds.

In many ways the misdemeanor courts resemble the description in the 1972 Supreme
Court case of Argersinger v. Hamlin, in which the Court noted that the volume of
misdemeanor cases may creale an obsession for speedy dispositions, regardless of the
fairness of the result. The Court cited a Presidential Commission report that noted:

The calendar is long, speed often is substituted for care, and casually arranged
out-of-court compromise (0o often is substituted for adjudication. Inadequate
attention tends to be given to the individual defendant, whether in protecting his
rights, sifting the facts at trial, deciding the social risk he presents, or determining
how to deal with him after conviction. The frequent result is futility and failure.
As Dean Edward Barrett recently observed:

“Wherever the visitor looks at the system, he finds great numbers of defendants
being processed by harassed and overworked officials. Police have more cases
than they can investigate. Prosecutors walk into courtrooms to try simple cases as
they take their initial looks at the files. Defense lawyers appear having had no
more than time for hasty conversations with their clients. Judges face long
calendars with the certain knowledge that their calendars tomorrow and the next
day will be, it anything longer, and so there is no choice but to dispose of the
cases.

“Suddenly it becomes clear that for most defendants in the criminal process, there
1s scant regard for them as individuals. They are numbers on dockets, faceless
ones to be processed and sent on their way. The gap between the theory and the
reality is enormous.

“Very little such observation of the administration of criminal justice in operation
1s required to reach the conclusion that it suffers from basic ills.”

The Court continued:

That picture i$8 seen in almost every report. ‘The misdemeanor trial is
characterized by insufficient and frequently irresponsible preparation on the part
of the defense, the prosecution, and the court. Everything is rush, rush.’
Hellerstein, The Importance of the Misdemeanor Case on Trial and Appeal, 28
The Legal Aid Brief Case 151, 152 (1970).
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I have noted that in the City of Seattle Municipal Courl, where defenders are provided
from the beginning of the case and have limited caseloads and investigators on staff, 25
per cent of cases are dismissed.

A recent Federal Court decision in a Washington State case against two cities highlights
many of the problems in misdemeanor courls around the country. Judge Robert Lasnik,
who had been a prosecutor and state trial court judge before joining the federal bench,

51

There is evidence of the prejudice which results to misdemeanor defendants from
this ‘assembly-line justice.” One study concluded that ‘(m)isdemeanants
represented by attorneys are five times as likely to emerge {rom police court with
all charges dismissed as are defendants who face similar charges without
counsel.” American Civil Liberties Union, Legal Counsel for Misdemeanants,

Preliminary Report 1 (1970). *

26

Recent Federal Case Highlights Many of the Factors Contributing to the Denial of

Effective Representation

found as follows:

Plaintiffs have shown, by a preponderance of the evidence, that indigent
criminal defendants in Mount Vernon and Burlington are sysiematically
deprived of the assistance of counsel at critical stages of the prosecution
and that municipal policymakers have made deliberate choices regarding
the funding, contracting, and monitoring of the public defense system that
directly and predictably caused the deprivation.”

The Court continued:

The period of time during which Richard Sybrandy and Morgan Witt
(hereinafter, Sybrandy and Witt) provided public defense services for the
Cities was marked by an almost complete absence of opportunities for the
accused to confer with appointed counsel in a confidential setting. Most
interactions occurred in the courtroom: discussions regarding possible
defenses, the need for investigation, exisling physical or mental health
issues, immigration status, client goals, and potential dispositions were, if
they occurred at all, perfunctory and/or public. There is almost no
evidence that Sybrandy and Witt conducted investigations in any of their
thousands of cases, nor is there any suggestion that they did legal analysis
regarding the elements of the crime charged or possible defenses or that
they discussed such issues with their clients. Substantive hearings and
trials during that era were rare. In general, counsel presumed that the
police officers had done their jobs correctly and negotiated a plea bargain
based on that assumption. The appointment of counsel was, for the most
part, little more than a formality, a stepping stone on the way to a case

 Argersinger, supra, at 2011-12.
% Fifty Years After Gideon, FN 17 supra, 11 Seattle J. for Soe. Just. 891, 920 (2013).
¥ Wilbur v. City of Mount Vernon, 989 F. Supp. 2d 1122, 1124 (W.D. Wash. 2013).

7
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closure or plea bargain having almost nothing to do with the individual
indigent defendant. To the extent that “adequate representation” presumes
a certain basic representational relationship, there was a systemic failure in
the Sybrandy and Witt era. Adversarial testing of the government's case
was so infrequent that it was virtually a non-factor in the functioning of
the Cities' criminal justice system.”

The Court found that this was the natural and foreseeable result of the caseloads that the
attorneys carried. Each of the two lawyers had about 1000 cases a year and they only
devoted part-time to the practice. *They often spent less than an hour per case. This
denial of effective representation was the responsibility of the two cities.

...the services they offered to their indigent clients amounted to little more than a
“meet and plead” system. While this resulted in a workload that was manageable
for the public defenders, the indigent defendants had virtually no relationship with
their assigned counsel and could not fairly be said to have been “represented” by
them at all. The Cities, which were fully aware of the number of public defenders
under coniract, remained wilfully blind regarding their overall caseloads and their
case processing techniques.

The judge found that the cities did not allow appointed counsel to give each case “the
time and effort necessary to ensure constitutionally adequate representation for the client
and to retain the integrity of our adversarial criminal justice system.” He added:

Timely and confidential input from the client regarding such things as possible
defenses, the need for investigation, mental and physical health issues,
immigration status, client goals, and potential dispositions are essential to an
informed representational relationship. Publie defenders are not required to accept
their clients' statements at face value or to follow every lead suggested, but they
cannot simply presume that the police officers and prosecutor have done their jobs
correctly or that investigation would be futile. The nature and scope of the
investigation, legal research, and pretrial motions practice in a particular case
should reflect counsel's informed judgment based on the information obtained
through timely and confidential communications with the client. A failure of
communication precludes the possibility of informed judgment. If actual,
individualized representation occurs—as opposed to a meet and plead system—
the systemic result is likely to be more adversarial testing of the prosecutor's case
throughout the proceeding and a healthier criminal justice system overall.™

In language that could apply to many misdemeanor courts across the nation, the judge
wrote:

# Wilbur, supra, at 1124.

29 Defenders in numerous other cities in the U.S. carry more than 1000 cases per year. See Minor Crimes,
at 21.

30 1d.

1d., at 1126-1127.
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The point here is that the system is broken to such an extent that confidential
attorney/client communications are rare, the individual defendant is not
represented in any meaningful way, and actual innocence could conceivably go
unnoticed and unchampioned. Advising a client to take a fantastic plea deal in an
obstruction ol justice or domestic violence case may appear to be effective
advocacy, but not if the client is innocent, the charge is defective, or the plea
would have disastrous consequences for his or her immigration status. It is the
lack of a representational relationship that would allow counsel to evaluate and
protect the client's interests that makes the situation in Mount Vernon and
Burlington so troubling and gives rise to the Sixth Amendment violation in this
case.”

The judge noted that even when the cities contracted with a new law firm to provide
public defense, the attorney caseloads often prevented the attorneys from mecting their
clients before court. When the attorneys meet the client for the [irst time in court, with a
plea offer in hand, “there is really no opportunity for a confidential interview, the client
may or may not understand the proceedings, and the public defender is unprepared o go
forward on the merits of the case.” *

The U.S. Supreme Court has emphasized the importance of adversarial testing of the
government’s case:

The right to the effective assistance of counsel is thus the right of the accused
to require the prosecution's case to survive the crucible of meaningful
adversarial testing. When a true adversarial criminal trial has been conducted
-- even if defense counsel may have made demonstrable errors-- the kind of
testing envisioned by the Sixth Amendment has occurred. But if the process
loses its character as a confrontation between adversaries, the constitutional
guarantee is violated.>

Judge Lasnik concluded:

Mere appointment of counsel to represent an indigent defendant is not
enough to satisfy the Sixth Amendment's promise ol the assistance of
counsel. While the outright failure to appoint counsel will invalidate a
resulting criminal conviction, less extreme circumstances will also give
rise to a presumption that the outcome was not reliable. For example, if
counsel entirely fails to subject the prosecution's case to meaningful
adversarial testing, if there is no opportunity for appointed counsel to
confer with the accused to prepare a defense, or circumstances exist that
make it highly unlikely that any lawyer, no matter how competent,

21d., at 1127,
¥1d., at 1128,
3 United States v. Cronic, 466 U.S. 648, 657 (1984).
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would be able to provide effective assistance, the appointment of
counsel may be little more than a sham and an adverse effect on the
reliability of the trial process will be presumed. Cronic, 466 U.S. at 658—
60, 104 S.Ct. 2039; Avery v. Alabama, 308 U.S. 444, 446, 60 S.Ct. 321,
84 L.Ed. 377 (1940).>

The judge concluded that the two cities’ defender system had systemic flaws “that
deprive indigent criminal defendants of their Sixth Amendment right to the
assistance of counsel.” He emphasized the failure of the defenders to provide real
representation.

Although counsel are appointed in a timely manner, the sheer number of
cases has compelled the public defenders to adopt case management
practices that result in most defendants going to court for the first time—and
sometimes accepting a plea bargain—never having had the opportunity to
meet with their attorneys in a confidential setting. The attorney represents
the client in name only in these circumstances, having no idea what the
client's goals are, whether there are any defenses or mitigating
circumstances that require investigation, or whether special considerations
regarding immigration status, mental or physical conditions, or criminal
history exist. Such perfunctory “representation” does not satisfy the Sixth
Amendment.*

Judge Lasnik emphasized the cost to the defendants and to the community of such a
flawed system:

A system that makes it impossible for appointed counsel to provide the sort
of assistance required by the Sixth Amendment works irreparable harm: the
lack of an actual representational relationship and/or adversarial testing
injures both the indigent defendant and the criminal justice system as a
whole.”

Diversion and Reclassification of Misdemeanors Can Save $1 Billion a Year
and Reduce the Workload for Defenders

There literally arc hundreds of thousands of cases heard in misdemeanor courts that could be
reclassified or diverted without adversely affecting public safety. In 2013, for example,
nationally there were 356,427 arrests for drunkenness, 372,202 for disorderly conduct,
21,354 for vagrancy, and 5055 for gambling. ® There were 1,501,043 arrests for drug

* Wilbur v. City of Mount Vernon, 989 F. Supp. 2d 1122, 1131.

*1d., at 1131-32.

¥1d., at 1133.

38 Crime in the United States 2013, Available at http://www.fbi. gov/about-us/cjis/ucr/crime-in-the-
u.8/2013/crime-in-the-u.s.-2013/tables/table-43
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abuse violations, nearly 41 percent of which were for possession of marijuana.® The
racial disparity in those arrests is dramatic—34.8 per cent of the disorderly conduct, 31.8 per
cent of the vagrancy, and 66.5 per cent of the gambling arrests were of African-American
persons.*

Some states do not treat drunkenness as a crime but view it as a health problem. Colorado
law, for example, states:

It is the policy of this state that alcoholics and intoxicated persons may not be
subjected to criminal prosecution because of their consumption of alcoholic
beverages but rather should be afforded a continuum of treatment in order that
they may lecad normal lives as productive members of society. The general
assembly hereby finds and declares that alcoholism and intoXication are matters
of statewide concern.... public intoxication and alcoholism are hecalth problems
that should be handled by public health rather than criminal procedures.*'

A University of Oregon study in 2010 found that the marginal cost of prosecuting and
convicting a misdemeanor in Oregon was $1,679.% At that rate, if the 356427
drunkenness arrests were avoided, approximately $398 million would be available for
treatment and other uses. Savings easily would exceed $1 billion if disorderly conduct
cases and even a small percentage of the possession of marijuana cases were diverted or
treated as non-criminal violations.*

The ACLU report cited above found that between 2001 and 2010, there were more than 8
million marijuana arrests in the United States, 88% of which were for possession. In
2010, there was one marijuana arrest cvery 37 seconds, and states spent more than $3.6
billion enforcing marijuana possession laws.*

In some courts, thc combination of driving with a suspended license, possession of
marijuana, and minor in possession of alcohol cases can total between 40% and 50% of
the caseload.” The day I observed a court in a university town in Washington, Lower
Kittitas District Court, the court heard 29 cases. Twelve were third degree driving with
license suspended cases and six were minor in possession of alcohol cases. So, 62 per
cent of the cases could have been diverted out of the court without any impact on public
safety.*

3 1d., at http://www fbi. gov/about-us/ciis/ucr/crime-in-the-w.s/2013/crime-in-the-u.s.-20 13/persons-

4°1d., table 43 A. The racial disproportionality is found in the juvenile arrest statistics as well. Of 47,622
arrests for curfew and loitering law violations, 21,351, or 44.8 per cent, were of Black or African American
youth.

4 Colo. Rev. Stat. Ann. § 27-81-101.

T HEIDI BLAINE ET AL., UNIV. OF OR., DEP'T OF PLANNING, PUB. POLICY & MGMT., THE
COSTS ASSOCTATED WITH PROSECUTING CRIME IN OREGON 11 (2010), available at
http://library.state.or.us/repository/2010/201007161627305/index. pdf.

* See, Diverting and Reclassifving, FN 1supra, at 4 et.seq.

* The War on Marijuana, FN 21 supra, at 4.

* Diverting and Reclassifying, FN 1 supra, at 1.

4 See Minor Crimes, supra, at 25-26.
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(DWLS 3) criminal filings by 41.5 per cent from 2009-2014, ¥

Seattle’s City Attorney charged 94% fewer DWLS3 filings in 2013 than in 2009.* In its
annual report, the City Attorney noted that the “crime of DWLS 3 has a disproportionate
impact on Seattle’s African-American community. Although the current census shows
Seattle’s African-American population is roughly 8 percent, the data shows they have
historically been charged with DWLS 3 at a rate of 40+ percent of the overall charges
filed.””

Another program in King County, Washington, Law Enforcement Assisted Diversion,
designed by Seattle’s Defender Association’s Racial Disparity Project in partnership with
local prosecutors and law enforcement, diverts drug and prostitution suspects directly to a
social service Intervention program in the community in lieu of jail booking and
prosecution. An evaluation found that participants in LEAD were 58% less likely than
people in the control group to be arrested.™
Financial Impact of Suspended License Cases Can Be Overwhelming

The financial impact of criminalizing driving with a suspended license can be
overwhelming. Two Seattle University School of Law professors have criticized the
practice: “the entire enterprise of using driver’s license suspensions to collect fines from
low-income individuals is seriously misguided.” They concluded:

Whatever solution one arrives at for the problem of collecting fines, society
should never revoke a driver’s license for non-safety related issues. Using
revocation to collect revenue is the functional heir of the debtor’s prison. Most
low-income individuals need to drive to continue working. But if they continue to
drive, they will go to jail, avoidable only by paying the monies owed -- monies
they do not have. This current variant on what is basically a medieval theme
replicates that same futility and resultant harm to the interests of the wider society
that debtor’s prison has always borne.*

Reclassifying or diverting these offenses has enormous bencfits. The American Bar
Association passed a resolution calling for governments to review misdemeanor
provisions and, where appropriate, allow the imposition of civil fines or nonmonetary
civil remedies, as opposed to criminal penalties.*

Some Prosecutors Negotiate Pleas with Unrepresented Defendants
In many courts, prosecutors negotiate pleas with unrepresented defendants who have not

0 Spreadsheet from Washington Administrative Office of the Courts, on file with author.
3! Seattle City Attomey Annual Report 2013, at 58, available

at www.seattle gov/documents/departments/cityattorney/annualreport2013. pdf

21d., at 59.

¥ Evaluation available at http;
 John B. Mitchell & Kelly Kunsch, Of Driver’s Licenses and Debtor’s Prison, 4 SEATTLE J. FOR SOC.
JUST. 439, 440, 470-71(2005).

3% AM. BAR. ASS'N, CRIM. JUSTICE SECTION COMM'N ON HOMELESSNESS & POVERTY, 102C:
REPORT TO THE HOUSE OF DELEGATES (2010), available at hitp://
www.americanbar.org/content/dam/aba/publishing/criminal_justice_section_
newsletter/crimjust_policy_midyear2010_102c.pdf.
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waived counsel. This was documented in a national study conducted by the National
Right to Counsel Committee, JUSTICE DENIED:

There also is considerable evidence that, in many parts of the country, prosecutors
play a role in negotiating plea arrangements with accused persons who are not
represented by counsel and who have not validly waived their right to counsel.
Not only are such practices of doubtful ethical propriety, but they also undermine
defendants’ right to counsel.*®

The American Bar Association Model Rule of Professional Conduct 3.8, Special
Responsibilities Of A Prosecutor, states in part:

The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported
by probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the
right to, and the procedure for obtaining, counsel and has been given reasonable
opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important
pretrial rights, such as the right to a preliminary hearing; ...*"

Federal Funding to the States Provides Relatively Little for Public Defense
The Federal government provides a great deal of funding for criminal justice to state and
local governments, most of it through the Edward Byrne Memorial Justice Assistance
Grant (JAG) Program. The great bulk of it, 64 per cent, goes to law enforcement.*®

The General Accounting Office found in 2012 that for a five year period, “among grant
recipients who reported in GAQ’s surveys that they had allocated funding for indigent
defense, allocations as a percentage of total awards ranged from 2 percent to 14
percent.”
Recommendations

Judge Lasnik pointed out in his opinion in Wilbur that “Although the right to the
assistance of counsel regardless of economic status is established by the Constitution,
legislative enactments are required to ensure that the right is maintained, and funding

56 NAT'L RIGHT TO COUNSEL COMM., THE CONSTITUTION PROJECT, JUSTICE DENIED:
AMERICA’S CONTINUING NEGLECT OF THE CONSTITUTIONAL RIGHT TO COUNSEL 8§ (2009),
available at http:/www constitutionproject.org/pd{/139 pdf.

57 MODEL RULES OF PROF’L, CONDUCT R. 3 .8, available a t http:// www.americanbar.org/groups/
professional _ responsibility / publications/ model _rules _ o f _ professional _conduct /
rule38special_responsibilitiesofa prosecutor.html.

* “Grant Activity Report, Justice Assistance Grant (JAG) Program, April 2012-March 2013, available at
hitps://www.bja.gov/Publications/JAG_LE_Grant_Activity_03-13.pdf

¥ INDIGENT DEFENSE: DOJ Could Increase Awareness of Eligible Funding and Better Determine the
Extent to Which FFunds Help Support This Purpose, GAO-12-569: May 9, 2012,
http://www.gao.gov/products/GAO-12-569
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limitations imposed over the past few years are having a cumulative and adverse impact
at both the state and national levels.”®

I recommend that the Senate take several steps, both enacting law and providing funding,
1o help the states meet their constitutional obligations in misdemeanor courts.

1.The Senate should require that some of the existing Justice Department
funding to states for criminal justice assistance be devoted to improving
misdemeanor public defense in the following ways:

a. Provide funding for pilot projects that have lawyers at every
misdemeanor court appearance, reasonable caseload limits for the lawyers, and adequate
training and resources for the lawyers.

b. Provide funding for training for judges, defense attorneys, and
prosecutors on the right to counsel in misdemeanor courts.

c. Condition some of the funding provided to states for criminal justice
purposes on a certification by the state that counsel is provided for eligible defendants at
every stage of criminal proceedings, including arraignments and first appearances in
court.

d. Require that some of the funding provided for criminal justice research
be targeted for misdemeanor public defense.

e. Require that some of the funding be used for developing re-licensing
and diversion programs. This could include inviting government and bar leaders o
regional education seminars and conferences featuring successful diversion programs.

2. The Senate should provide additional funding targeted at improving
misdemeanor public defense services to support pilot projects, training, and
research on the implementation of quality defender services.

3. The Senate should adopt the Gideon’s Promise Act proposed by Senator
Leahy. This Act would provide lechnical assistance to state and local governments o
help them meet their Sixth Amendment obligations and it would provide $5 million per
year for that purpose. It would authorize the Attorney General o seek relief in civil
actions to remedy any pattern or practice by local government that deprives persons of
their constitutional right 1o counsel.

4. The Senate should adopt the National Center for the Right to Counsel Act
(H.R. 2063) proposed by Representative Deutch. This Center would provide financial
support to supplement funding for public defense systems and provide financial and
substantive support for training programs to improve the delivery of public defense
services. The Center would be a clearinghouse for information and conduct research.

0 Wilbur, supra, at 1129.
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The Act would establish state advisory councils. The councils would collect informalion
and monitor compliance by grant recipients. The Center would develop public defense
standards that would be used to evaluate the work of grant recipients. The Center would
establish regional backup centers to assist state and local public defense systems.

Conclusion

It is a disgrace that 52 years after Gideon and 43 years after Argersinger, thousands of
accused persons face the power of the state alone. It is not fair, and it is economically
foolish and wasteful. The Congress can help remedy this situation.

These remarks do not necessarily represent the views of Seattle University or its School of Law.

APPENDIX

Court Transeript Trial Date: October 16, 2006

Start Time:
Judge:

Prosecutor:
Defendant:

Prosecutor:

Defendant:

Prosecutor:

Judge:

Defendant:

Judge:

End Time:
Total Time:

9:46:35
“Mr. I is represented (inaudible). Y ou are or you’re not represented?
“No, uh-uh.”

“I just need to tind your file here (inaudibie). Case # C748. Defendant is
present without counsel. What did I talk to you about doing (inaudible)?”

(Inaudible)

“You want to enter your plea. Uh, Your Honor, my understanding from
the defendant is he wishes to enter a plea on the charge and the state offers
no jail time and $150 fine.”

“Well alright, Mr. J, how do you plea to Driving While Suspended third
degree?”

“Guilty, sir.”

“All right. Twenty-four months unsupervised probation, nincty days jail,
all suspended, $1000.00 fine, $850 suspended with $150 fine to pay plus
the $150 monitoring fee and a $43 assessment. Conditions: no driving in
the next twenty-four months unless you have a valid license and insurance
and no moving traffic violations or criminal charges are to be filed against
you in the next two years. Exonerate bond.”

9:47:52

1 minute, 17 seconds

16 Testimony of Robert C. Boruchowitz
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Senate Judiciary Committee Hearing: Protecting the Constitutional Right to Counse for
Indigents Charged with Misdemeanors

Chairman Grassley, Ranking Member Leahy, and Members of the Committee.

Thank you for the invitation to testify today. My name is Erica Hashimoto, and | am the
Allen Post Professor of Law at the University of Georgia School of Law in Athens,
Georgia.

I am pleased to offer my thoughts regarding the denial of the right to counsel in criminal
misdemeanor cases.

Criminal misdemeanor prosecutions are not minor. They affect millions of Americans,
their families and their communities. They are criminal convictions with lifelong
consequences. The Supreme Court has recognized the importance of providing
counsel to misdemeanor defendants, but courts routinely violate this constitutional
mandate. This in part is because the enormous volume of misdemeanor cases being
prosecuted in state and local courts across the country has overwhelmed virtually every
court system, from state courts, to county courts, to local city courts. Lacking sufficient
resources to resolve all of these cases in accordance with Constitution, many states
and localities simply do not provide lawyers to misdemeanor criminal defendants who
have a constitutional right to counsel.

Before turning to the well-documented pattern of constitutional violations across the
country, | will describe the unique combination of factors that has generated this
constitutional crisis. | then will turn to the evidence—both statistical and anecdotal—of
these patterns of constitutional violations. Finally, | will propose federal legislative
solutions that, if enacted, would help states and localities come into constitutional
compliance.

FACTORS GENERATING THE CONSTITUTIONAL CRISIS IN MISDEMEANOR
CASES

The constitutional crisis of denial of counsel in criminal misdemeanor cases has been
caused by the massive volume of misdemeanor cases in which defendants have a
constitutional right to counsel, combined with the failure of states and localities to
adequately fund the defense of these cases. Under existing Supreme Court precedent,
many indigent misdemeanor defendants have a clear constitutional right to counsel.
But although the number of misdemeanor cases has burgeoned over the past fifty
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years, many municipalities and states have decreased indigent defense funding. As a
result, many jurisdictions simply do not provide lawyers to misdemeanor defendants
who have a clear constitutional right to counsel under Supreme Court precedent.

The Supreme Court has held that misdemeanor criminal defendants in all but a narrow
category of cases have a constitutional right to counsel. In 1972, the Supreme Court,
recognizing that the sheer volume of misdemeanor cases “may create an obsession
with speedy dispositions, regardless of the fairness of the result,” held that every
indigent misdemeanor defendant sentenced to any period of incarceration (even a day)
has a constitutional right to counsel appointed by the state. Argersinger v. Hamlin, 407
U.S. 25, 34 (1972). Thirty years later, for many of the same reasons, the Court held
that indigent misdemeanor defendants sentenced to probationary terms that can be
enforced through incarceration have the same right to court-appointed counsel.
Alabama v. Shelton, 535 U.S. 654, 673-74 (2002). The Court was quite clear,
moreover, that the right to counsel in these cases applies at the time of conviction and
imposition of the probationary term even if the state never seeks to revoke probation.
Id. As a result, although misdemeanor defendants sentenced only to a fine that cannot
be enforced through incarceration do not have a right to counsel, virtually every other
indigent misdemeanor defendant has a constitutional right to court-appointed counsel.
See Scott v. lllinois, 440 U.S. 367 (1979). In sum, indigent misdemeanor defendants
have a right to have counsel appointed in every case in which they ultimately receive a
sentence either of imprisonment or of a probationary term that can be revoked and
result in incarceration if the defendant violates a condition of probation.

In at least some jurisdictions, moreover, most indigent misdemeanor defendants have a
constitutional right to counsel because many municipalities (and some states) impose
probationary sentences specifically in order to collect fines from indigent misdemeanor
defendants who cannot afford to pay the entire fine at sentencing.! Many misdemeanor
defendants, both indigent and not indigent, are sentenced to fines upon conviction for
minor crimes. If the defendant has the resources to pay the fine, the case terminates
upon payment of that fine. But because many (if not most) indigent defendants cannot
pay their entire fine at the time of sentencing, they often are put on probation
conditioned upon repayment of the fine (and, as discussed below, many of those
defendants also are required to pay the costs of their probation supervision). Of critical
importance, the condition of probation requiring payment of fines can be enforced
through incarceration.? Because all of these sentences include suspended sentences
of imprisonment, every single one of those defendants who is indigent has a right to
court-appointed counsel. See Alabama v. Shelton, 535 U.S. 654, 673-74 (2002).
Appointing counsel in these cases is especially critical because indigent defendants

1 See Alicia Bannon, Mitali Nagrecha, & Rebekah Diller, Brennan Center for Justice, Criminal Justice
Debt: A Barrier to Reentry 21 (2010), availabie at hitps:/Awww.brennancenter.org/publication/criminal-
justice-debt-barrier-reentry (reporting that all fifteen states studied in the report, including California,
Texas, Florida, New York, Arizona, and Missouri, used probation as a means to collect at least some
criminal justice debis from those who could not afford to pay the full amount at the time of sentencing).

2 See Carrie Teegardin, Lives Upended as Judges Push Legal Limits, Atlanta Journal Constitution, May
2, 2015 (documenting the number of cases in Georgia municipal courts that resuit in probationary
sentences because of defendants’ inability to pay fines).

2
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often cannot meet the condition of probation requiring monthly payments. As a result,
many defendants violate that condition of probation, which in turn lead to incarceration.3

The rate of incarceration attributable to probation revocations based on inability to pay
also has increased in at least some jurisdictions because indigent defendants who are
put on probation not only have to pay fines but also have to pay a monthly fee to the
probation company collecting the monthly fine payment from them.* These fees,
ranging from the low end of $35 per month to a high of $100 per month in Montana,
exacerbate the debt facing the defendant, making it increasingly more likely that they
will be found to have violated probation for insufficient payments.® As a result, indigent
misdemeanor defendants—the group entitled to appointment of counsel by the
government—are much more likely to be constitutionally entitled to counsel because
their indigence gives rise to probationary sentences that require counsel.

States and municipalities, moreover, prosecute millions of misdemeanor cases every
year, and the number of such cases appears to be rising. No nationwide data tracks the
precise number of misdemeanor cases,® but one report estimates that states and
localities prosecute 10 million misdemeanor defendants every year, which would be
more than double the number of misdemeanor cases prosecuted in 19727 The
evidence is clear, moreover, that the volume of misdemeanor cases dwarfs that of
felony cases in state and local courts. According to data from 2013 provided by the
National Center for State Courts, for instance, in a number of states, including Texas,
Minnesota, Washington, lowa, Florida and Arizona, misdemeanors constitute more than
80% of criminal cases prosecuted. And in most other states for which data are
available, roughly 70% of criminal cases are misdemeanors.8

These estimates of the volume of misdemeanor cases, moreover, may drastically
understate the number of cases in at least some jurisdictions. This is so because they
exclude some less-serious traffic offenses that some states deem criminal
misdemeanors and that often give rise to a constitutional right to counsel. In Georgia,

3 See Human Rights Watch, Profiting from Probation: America’s “Offender-Funded” Probation industry at
51-52 (reporting that in Georgia, the only state for which such data was available, courts issued arrest
warrants for 124,788 offenders on private probation in 2012).

4 See id. at 12 n. 3 (documenting the use of offender-funded private probation systems in localities
throughout the country, including in Colorado, Utah, Alabama, Mississippi, Washington, Missouri,
Michigan, Tennessee, Montana, Florida, ldaho, and Georgia).

5 id. at24.

5 As discussed below, one of the real challenges with understanding the magnitude of constitutional
violations in misdemeanor cases has been that, unlike with felonies, very littte data are compiled on
misdemeanors. For instance, no nationwide data exists regarding even the total number of misdemeanor
cases prosecuted in this country, iet alone the outcomes in those cases or whether the defendant had
representation by counsel. instead, academics can provide only their best estimates of the number of
cases.

7 See, Robert C. Boruchowitz, Malia N. Brink & Maureen Dimino, Nat’l Assoc. Criminal Def. Lawyers,
Minor Crimes, Massive Waste: The Terrible Toll of America’s Broken Misdemeanor Courts 11 (2009)
(providing estimate of the number of misdemeanor cases based upon data gathered in 12 states by the
National Center for State Courts) [hereinafter Minor Crimes, Massive Waste],

& Only Alabama and Hawaii had rates of misdemeanor prosecutions below 50% of criminal cases.

3
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for instance, most traffic offenses are misdemeanors punishable by up to one year in
jail® But although statistics available from the Administrative Office of the Georgia
courts reflect that over a million people were charged with non-serious traffic
misdemeanors in state and local courts, the only offenses reflected in the statistics from
the National Center for State Courts cited above were serious traffic offenses and non-
traffic misdemeanor offenses.’® In short, it appears clear that state and local courts
process overwheiming numbers of people in criminal misdemeanor cases every year.

The vast increase in the number of misdemeanor cases over the past fifty years is
attributable, at least in part, to the fact that in some jurisdictions, a number of civil
offenses that had previously been punishable only by civil penalties (such as fines) were
reclassified as criminal misdemeanors carrying the possibility of imprisonment." The
breadth of conduct that has been criminalized, moreover, is staggering. In New York,
for example, possessing cigarettes without a tax stamp is a misdemeanor.’? Nor is New
York anomalous in criminalizing such minor conduct. Utah, Georgia, and Delaware
deem virtually all vehicular moving violations as misdemeanors punishable by up to one
year in jail. Because all of these offenses have been designated criminal
misdemeanors, the number of misdemeanor cases has skyrocketed.

The massive volume of these cases highlights the importance of the right to counsel, as
the Court in Argersinger recognized. Court systems processing millions of
misdemeanor cases risk turning into “assembly line justice” that causes prejudice to the
rights of misdemeanor defendants. Argersinger, 407 U.S. at 36. And in fact, it appears
that assembly-line justice is dispensed across the country in misdemeanor cases with
prejudicial effects for defendants.’> A report on Florida misdemeanor courts, for
instance, demonstrated that 82% of arraignments—at which the vast majority of
defendants resolved their cases-—took less than three minutes. And perhaps not
surprisingly, represented misdemeanor defendants were much more likely to plead not

?  See, e.g., O.C.G.A. § 40-6-1 (providing that aif traffic offenses are misdemeanors uniess specifically
excepted); O.C.G.A. § 40-6-124 (prohibiting failure to use turn signal); O.C.G.A. § 40-6-184 (outlawing
driving too slowly); O.C.G.A. § 40-6-246 (criminalizing coasting downhill in neutral).

0 Indeed, data from the National Center for State Courts reflect that Georgia prosecuted less than
300,000 misdemeanor cases in 2013.

1t At least some states and localities have begun to recognize the extraordinarily high costs associate
with deeming all of these transgressions criminal offenses and have begun to decriminalize or de-
penalize certain offenses, including driving on a suspended license.

2 The New York Tax Code provides as follows: “Any person . . . who possesses or transports for the
purpose of sale any unstamped or unlawfully stamped packages of cigarettes subject to tax . . . or who
sells or offers for sale unstamped or unlawfully stamped packages of cigarettes . . . shall be guilty of a
misdemeanor.” N.Y. Code § 1814(a). This code provision provided the basis for the arrest of Eric Garner
that led to his death.

'3 See Nat'i Legal Aid and Defender Assoc., A Race to the Botiom: Speed & Savings Over Due Process:
A Constitutional Crisis 15 (2008) (noting the colioquial reference by stake holders in one Michigan court to
“McJustice Day,” when misdemeanor defendants are processed through assembly line justice).

4 See Alisa Smith & Sean Madden, Nat Ass'n of Criminal Def. Lawyers, Three-Minute Justice: Haste
and Waste in Florida's Misdemeanor Courts 15 (2011), http://www.nacdl.org/
News.aspx?id=23653&terms=three+ minute+justice [hereinafter Three-Minute Justice].
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guilty at arraignment than unrepresented misdemeanor defendants, nearly 80% of
whom pleaded either guilty or no contest at arraignment.'®

Finally, states and localities simply have not devoted sufficient resources to ensure
compliance with the Constitution in all of these misdemeanor cases. Some jurisdictions
simply lack any structure for providing lawyers in misdemeanor cases. And even if
jurisdictions have the structure for appointment of counsel, they have not provided
sufficient resources to ensure appointment of counsel in all misdemeanor cases
constitutionally entitled to counsel.

Beginning with structural considerations, virtually all states have structures in place to
provide counsel in felony cases,'® but structures for providing representation in
misdemeanor cases are much more limited in many local (and, to a lesser extent, some
state) courts. This is so because many of the courts that handle misdemeanor cases
are separate from the felony courts that view representation as the norm and in which
counsel regularly appear. Court structures vary across states, but most jurisdictions
create two tiers for their courts: “limited jurisdiction courts” (usually at the county or
municipal level although sometimes also at the state level) have jurisdiction over
misdemeanors,'” and “general jurisdiction” courts have jurisdiction over both felonies
and misdemeanors. '8

Limited jurisdiction courts, which handle the vast majority of misdemeanor criminal
cases in many states, in particular have struggled to create structures to ensure
representation in misdemeanor cases. In at least some jurisdictions, including South
Carolina and Georgia, the state-funded public defender offices do not provide
representation in limited jurisdiction misdemeanor courts uniless the counties or cities
enter into a contract with the public defender office to cover those cases. And although
some cities and counties enter into contracts with public defender offices to provide
representation, many do not. The jurisdictions without public defender contracts often
enter into contracts with lawyers who agree to represent, for a flat fee, defendants who
request counsel. These lawyers have no economic incentive to appear in any case
unless required to do so by the court because they collect the same fee regardless of

5 d. at 23 tbl.9.

6 Many states now have statewide public defender systems to ensure representation of indigent felony
defendants. And although some states still do not have statewide public defender systems for felony
cases, most states have put in place mechanisms to assure that counsel are appointed in every felony
case. Indeed, in 2009, every state except Pennsylvania and Utah provided at least some funding for
indigent defense. See Nat'l Right to Counsel Comm., Constitution Project, Justice Denied: America’s
Continuing Neglect of Qur Constitutional Right to Counsel 54 (2009),
http://www .constitutionproject.org/wp-content/uploads/2012/10/139.pdf [hereinafter Justice Denied].

7 In some states, limited jurisdiction courts sometimes also hear the initial stages of felony cases,
including bond hearings and preliminary hearings.

8 There are five states, Califomia, liiinois, fowa, Minnesota, and Vermont—that do not have limited
jurisdiction courts. Nat'l Center for State Courts, Examining the Work of State Courts: An Overview of
2012 State Trial Court Caseloads 7 (2014). But because of the volume of misdemeanor cases, most
states have had to abandon that model.
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the number of cases they accept.’® As a result, often no lawyer is present in the
courtroom to represent misdemeanor defendants when they appear and request
counsel, and those defendants are simply told that they cannot have a lawyer.

In many of these courtrooms, lawyers simply are not present, and as a result, violations
of core constitutional rights--the First Amendment right to free speech, the Fourth
Amendment right to be free of unconstitutional searches and seizures, and the
Fourteenth Amendment right to due process, including the right not to be jailed solely
because of indigence—occur with no consequence. Violations of the Constitution’s
specifically delineated protections against states overreaching into defendants’ private
lives essentially become invisible because the defendant does not have a lawyer to
raise those constitutional violations. For instance, many disorderly conduct charges
involve allegations that the defendant directed profanity at a police officer. But people
have a First Amendment right to speak their mind unless their speech either is
threatening or incites violence. In the absence of a lawyer representing the defendant
and challenging the violation of her clients fundamental constitutional rights,
constitutional violations of the defendant’'s First Amendment rights remain invisible and
never receive court scrutiny.

To give another example, it appears that misdemeanor defendants in many states are
incarcerated because of their poverty in direct violation of the Supreme Court’s holding
in Bearden v. Georgia, 461 U.S. 660 (1983), that a state cannot constitutionally imprison
a person solely on the basis of his inability to pay a fine unless he “has willfully refused
to pay the fine or restitution when he has the resources to pay or has failed to make
sufficient bona fide efforts to seek employment or borrow money to pay.”?®® But unless
counsel is appointed to raise violations of Bearden, those errors will go undetected
because pro se indigent misdemeanor defendants likely will never know to raise
objections to the treatment by the government that the Constitution has prohibited. In
some courtrooms in which misdemeanors are prosecuted, moreover, no lawyers are
present at all—including prosecutors and judges—to recognize these constitutional

®  The problems of these sorts of flat fee contracts have been documented in numerous reports, See,
e.g., ABA Standing Comm. On Legal Aid and indigent Defendants, Gideon's Broken Promise: America’s
Continuing Quest for Equal Justice 11-12 (2004).

20 See, e.g., American Civil Liberties Union of Ohio, “The Outskirts of Hope, How Ohio’s Debtors’ Prisons
Are Ruining Lives and Costing Communities,” April 2013, at 8 (documenting the practice in mayor’s courts
throughout Ohio of incarcerating defendants who have not paid fines without informing of their right to
counsei or inquiring into their ability to pay); Carrie Teegardin, Lives Upended as Judges Push Legal
Limits, Atlanta Journal Constitution, May 2, 2015 (documenting cases in Georgia in which probationary
sentences were revoked because of defendants’ inability to pay fines without any inquiry into ability to
pay). Recognizing the constitutional problems these practices can raise, the Georgia General Assembly
has passed legislation that attempts to limit the regularly occurring unconstitutional revocations of
probation for indigent misdemeanor defendants who cannot afford to pay fines. The legisiation is
laudable, and it highlights the importance of protecting the right to counsel. A lawyer representing an
indigent probationer threatened with revocation for failure to pay a fine could invoke both the protection of
the Constitution and the statute (if signed into law). But if those indigent probationers do not have
counsel to ensure compliance with the new statute, there is nothing to suggest that local courts that have
not complied with the Supreme Court's prohibition on revoking the probation of an indigent person
because of his inability to pay a fine will comply with a new statute. See id.
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violations. Judges in misdemeanor courts are not required to have law degrees, and in
some jurisdictions, no prosecuting attorneys appear.?' As a result, constitutional errors,
even if inadvertent, are neither identified nor corrected if defense counsel is not in court
to object to them.

The inadequacy of Indigent defense budgets also impedes representation of
misdemeanor defendants. Many of these jurisdictions currently do not allocate
adequate funding to cover the volume of misdemeanor cases that need appointment of
counsel.Z In Kentucky, for example, the legislature in 2008 reduced the indigent
defense budget by 6.4%, as a result of which the Department of Public Advocacy could
no longer provide representation in certain types of misdemeanor cases.??

In other jurisdictions, the lack of funding has led to excessive caseloads that prevent
lawyers from providing even the most basic representation.* In New Orieans, for
example, part-time defenders handled the equivaient of 19,000 cases per year for a full-
time attorney, limiting those attorneys to an average of seven minutes per case.”® The
searching pursuit of justice guaranteed by the Constitution simply cannot happen in
seven minutes. As the Court in Argersinger noted: “An inevitable consequence of
volume that large . . . [is that] speed often is substituted for care, and casually arranged
out-of-court compromise too often is substituted for adjudication . . . The frequent result
is futility and failure.” 407 U.S. at 35 (internal quotation marks omitted).

STATISTICAL AND ANECDOTAL EVIDENCE OF WIDESPREAD VIOLATIONS OF
THE CONSTITUTIONAL RIGHT TO MISDEMEANOR REPRESENTATION

The enormous volume of misdemeanor cases giving rise to a right to counsel, combined
with the fact that states have neither the structure nor the budget to comply with the
demands of the Constitution, has led to widespread violations of the constitutional right
to counsel set forth in Argersinger and Shefton in states and localities across the
country. In stark contrast to the almost uniform representation by counsel in felony
cases,® every report that has studied the issue of misdemeanor representation has
found that a significant percentage of misdemeanor defendants have no lawyer. And
because these misdemeanor defendants are not represented by lawyers, they suffer
severe consequences, including unconstitutional or unwarranted incarceration. Such
incarceration has enormous costs above and beyond the fact that defendants have

21 The Supreme Court has held that it does not violate due process for non-lawyer judges to try criminal
cases, as long as the defendant has the right to request a new trial before a judge who is a lawyer. See
North v. Russell, 427 U.S. 328 (1976). But pro se defendants are unlikely to know of their constitutional
right to de novo review of their convictions.

22 Justice Denied, supra n.16, at 59-60 (documenting cuts to indigent defense funding in a number of
states.

23 |d. at 60.

2 Minor Crimes, Massive Waste, supra n.7 at 20-27 (setting forth statistics on excessive caseloads—
including statistics demonstrating that in Chicago, Miami, and Atlanta, public defenders have more than
2000 misdemeanor cases per year—despite standards recommending that a lawyer represent no more
than 400 misdemeanor defendants per year).

% id. at21.

% Over 99% of felony defendants appearing in state and federal courts are represented by counsel.
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been unconstitutionally incarcerated, inciuding the loss of jobs that provide vital (and
often the only) means of support to low-income people, the inability to get jobs in the
future, and, perhaps most tragically, the state’s shuttling of children into the state foster
care system because their parents have been unconstitutionally incarcerated.

Violations of the right to counsel arise in three distinct, but related, ways. First, in some
instances, defendants are denied counsel even upon request or are simply never told
that they have a right to counsel. Second, trial courts in many jurisdictions either fail to
adequately inform defendants of their right to the assistance of counsel or exert
inordinate pressure on misdemeanor defendants to waive their right to counsel (by, for
instance, telling defendants that they will be released from jail only if they waive their
right to counsel and will remain incarcerated if they invoke their constitutional right to
counsel). And finally, even if a lawyer is appointed, in some jurisdictions that
appointment means three minutes of a lawyer’s time, which violates Argersinger's clear
conclusion that counsel is necessary in misdemeanor cases “so that the accused may
know precisely what he is doing, so that he is fully aware of the prospect of going to jail
or prison, and so that he is treated fairly by the prosecution.” Argersinger, 407 U.S. at
34.

First, many jurisdictions directly violate the misdemeanor constitutional right to counsel
by simply failing to provide counsel either at all or before defendants talk to prosecutors.
The reports on this particular point are legion.?” For instance, a study of misdemeanor
cases in Florida found that 27% of unrepresented defendants were not told that they
had a right to counsel.?® The only available nationwide data on representation rates in
misdemeanor cases come from a Bureau of Justice Statistics survey of inmates
confined in local jails.2® Data from those surveys demonstrate that 30% of inmates
confined in jail as a result of their misdemeanor conviction reported that they were not
represented by counsel. Every single one of those defendants had a constitutional right
to counsel guaranteed by Argersinger, 407 US. at 34. But 30% remained
unrepresented.

And although the statistics on violations of the right to counsel vary somewhat
depending on the jurisdiction, it is significant that reports in every jurisdiction on which
data has been collected have demonstrated direct violations of the right to counsel, i.e.,
instances in which defendants entitled to counsel were never either offered counsel or
informed that they had a right to be represented by counsel.® Indeed, the Chief Justice
of the South Carolina Supreme Court has acknowledged that her state “’simply [doesn't]
have the funding” to provide counsel to all of the misdemeanor defendants that the
Supreme Court has held have a right to counsel “and that chief justices from other

27 See, e.g., Minor Crimes, Massive Waste, supra n.7 at 15 (documenting numerous instances of courts
failing to inform defendants that they have a right to counsel); Three Minute Justice, supra n.14 at 15
(noting the practice, in some courts, of informing the defendants of their right to counsel only in written
documents).

28 See Three-Minute Justice, supra n.14 at 22 thl.6 (2011).

z;mE?’r)ica Hashimoto, The Problem with Misdemeanor Representation, 70 Wash. & Lee L. Rev. 1024 tbl.1
3 See, e.g., supran. 27.
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states have told her the same.” John R. Emshwiller and Gary Fields, Justice is Swift as
Petty Crimes Clog Courts, Wall Street Journal (Nov. 30, 2014).

In some jurisdictions, the denial of the right to counsel happens slightly more subtly. In
Delaware, for instance, defendants arriving in misdemeanor cases are either told by
bailiffs, before they are informed of their right to counsel, that they need to speak to
prosecutors, or are told by judges, before those judges decide whether the defendant
has a right to counsel, that they need to speak to the prosecutor about pleas.®' These
defendants are overwhelmingly likely to resolve their cases with prosecutors and waive
their right to counsel before ever being informed that they have a right to counsel.
Because these cases end up being resolved before defendants have even been told of
the right to counsel guaranteed by the Supreme Court, they constitute violations of the
right to counsel.

Second, many jurisdictions have engaged in a practice of obtaining unconstitutional
waivers of the right to counsel. The Supreme Court has recognized that criminal
defendants have a right to waive the right to counsel, but it also has emphasized that
the trial court must not only inform the defendant of the existence of the right but also
the risks of waiving the right before the defendant can validly waive the right to counsel.
Johnson v. Zerbst, 304 U.S. 458, 464-65 (1938). In many jurisdictions, however,
defendants either are never informed of their right to counsel and the risks of waiving
that right or are compelled to waive the right. In Florida, for instance, observers found
that in over 60% of cases, judges failed to advise misdemeanor defendants of the
importance of being represented by counsel.®> And in courts throughout Michigan,
although misdemeanor defendants are given a form outlining their “basic right” to the
assistance of counsel, this “right” is never explained to the defendants nor are they
asked whether they want to waive that right. 3 A related problem arises with compelled
waivers of the right to counsel. In some jurisdictions, for instance, misdemeanor
defendants appearing in court are told that they can resolve their cases that day only if
they waive their right to counsel.® If they refuse to waive the right to counsel, the case
is delayed. For defendants who are incarcerated pending trial, any delay can mean
additional time spent in jail. Such waivers are not knowing, intelligent and voluntary,
and therefore likely violate defendants’ constitutional right to counsel.

Finally, structural deprivations of counsel—for instance, cases in which lawyers on
average have less than three minutes to represent their clients—represent a real

31 See, e.g., David Carroll, Sixth Amendment Center, The Crucible of Adversarial Testing: Access to
Counsel in Delaware’s Criminal Courts 29-30 (2014) (documenting the practice, in Delaware courts, of
shuttling unrepresented misdemeanor defendants to talk to prosecutors before informing them of their
right to counsel). See also Minor Crimes, Massive Waste, supra n.7, at 16-17 (documenting evidence
that in many jurisdictions, including Texas, Washington, Pennsylvania and Colorado, prosecutors speak
directly to criminal misdemeanor defendants before those defendants are informed of their right to
counsel).

32 See)Three-Minute Justice, supran.14 at 22 tbl.6.

33 See Nat't Legal Aid and Defender Assoc., A Race to the Bottom: Speed and Savings Over Due
Process: A Constitutional Crisis 16-17 (2008).

34 See Minor Crimes, Massive Waste, supran.7 at 18-19.
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problem in many county and local courts, as well as in at least some state courts.®®
Describing ali of the ways in which three-minute representation violates the
Constitution’s right to counsel would take many pages, so | will describe just three.
First, in three minutes, a lawyer cannot know or explore whether the client actually
committed or has a defense to the crime with she has been charged. Second, a lawyer
simply cannot ascertain, within three minutes, whether the police who arrested the
client, and in many instances conducted a search, complied with the guarantees of the
Constitution.  Finally, a lawyer cannot, in three minutes, know enough about a client to
advocate for a sentence that makes sense, either in negotiating a plea or in court.

Pelham, Georgia provides a compelling example of the denial of the right to counsel. in
2012, out of a total of nearly 2000 misdemeanor defendants, only nineteen
misdemeanor defendants had court-appointed counsel. And only nine misdemeanor
defendants were appointed counsel in 2013. Of course, only indigent defendants have
a right to court-appointed counsel, so if Pelham had a high-percentage of wealthy
residents, this statistic might make more sense. But 46% of the households in Pelham
earn less than $25,000 per year. In short, fess than 1% of misdemeanor defendants in
Pelham received court-appointed counsel.

The lack of counsel in these cases, moreover, has startlingly negative consequences,
not only for the individual defendants and their families but also for the states. As
discussed above, unrepresented misdemeanor defendants are more likely to plead
guilty or no contest to criminal charges than their represented counterparts. And the
conseguences stemming from the guilty and no contest pleas can be life-altering. To
give but one example, defendants convicted of misdemeanors face statutory and
regulatory bars to employment that can completely deprive them of their ability to be
employed in many occupations, including as home heaith aides, as well as being barred
from employment by many private employers.® These consequences of misdemeanor
convictions deprive states of otherwise employable residents who lose their ability to
obtain gainful employment.

An example serves to illustrate the horrifying consequences of the denial of counsel in
misdemeanor cases. A low-income single mother of a four year old from Atlanta
needed to drive from southwest Georgia back to her home in Atlanta. She was pulled
over for speeding in Colquitt, GA, and after searching the car, the police found, under a
mat in the car, the cold remains of a marijuana cigarette. Charged with speeding and
possession of marijuana (less than one ounce), the defendant explained to the court
that she did not have the money to hire a lawyer, and she asked for one to be
appointed. No lawyer was appointed, in spite of the fact that the defendant never
waived her right to counsel. She pled guilty without a lawyer (in spite of the arguable
Fourth Amendment issues related to her case), was fined $1,591.75, and was put on
probation for two years with the condition that she had to pay not only the $1591.75 fine
but also the city’s probation provider an additional $50 each month to “supervise” her.

% fd.
36 See Jenny Roberts, Why Misdemeanors Matter: Defining Effective Advocacy in the Lower Criminal
Courts, 45 U.C. Davis L. Rev. 277, 299-301 (2011).
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The defendant also was required to report in person every month to the probation office
in Colquitt, which required a 430 mile monthly trip for her. After she violated several
conditions of her probation, the court revoked her probation and sentenced her to 176
days in jail. Despite her requests for counsel, at no point did the court appoint counsel
to represent her. The defendant languished in jail for four months, until pro bono
lawyers who learned of her situation undertook representing her and ultimately won her
release. Compounding the damage brought on by this conviction, solely because of the
defendant’s incarceration, the government adjudicated her child a “deprived child.” The
costs to the defendant, her daughter, and the state from that misdemeanor conviction
are immeasurable. 3

Misdemeanor defendants in jurisdictions across this country have been denied the right
to representation by counsel guaranteed by the Constitution. The denial of that right
has profoundly negative consequences for states and localities. This is so because
these defendants likely will end up incarcerated, straining the resources of their families
who bear the brunt of their incarceration, the state that pays for that incarceration, and
their communities, that lose them as citizens. Misdemeanor cases exact an enormous
toll not only on the individual defendants charged but also on their communities. In the
face of these widespread constitutional violations, Congress needs to act to protect the
constitutional rights of its citizens and to help states and localities move toward
complying with the Constitution.

SOLUTIONS

Solving the constitutional crisis in misdemeanor courts requires two key components:
(1) states and localities must reclassify at least some minor crimes as non-criminal
violations; and (2) indigent defense providers need to have sufficient resources to
provide representation to the remaining misdemeanor defendants. At least some states
have begun to recognize that reclassifying minor crimes as non-criminal violations not
only can help them achieve constitutional compliance but also can result in significant
cost savings.® For instance, Massachusetts undertook a study in which it determined
that attorneys were appointed to represent 59,000 indigent defendants charged with
minor crimes that did not threaten public safety, including operating a motor vehicle with
suspended registration or license, trespassing, writing a bad check, disturbing the
peace, and shoplifting. If those cases had been deemed civil infractions, rather than
criminal offenses, the state would have saved approximately $8.5 million in costs o
representing those defendants.

Reclassifying minor misdemeanors to remove them from the criminal justice system will
reduce, at least in part, the volume of misdemeanor cases and will make representation

¥ The one direct cost of the defendant’s incarceration that can be measured is the roughly $10,000 for
her four month incarceration. On average, incarcerating a person in jail for a year costs $31,286.

38 See Minor Crimes, Massive Waste, supra n.7, at 27-29 (describing efforts undertaken in Hawaii,
Massachusetts, and Washington to decriminalize or de-penalize minor offenses that do not create a risk
to public safety).

3 Justice Denied, supra n.16, at 73.
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in such cases a more realistic possibility for states and localities. But reclassification
alone cannot solve the constitutional crisis in misdemeanor representation without
states and localities devoting additional resources to fund indigent defense providers.
Of fundamental importance, states must have an incentive to take steps to comply with
the constitutional rights of these defendants, otherwise the current patterns of
widespread violations will continue unabated.

THE IMPORTANCE OF FEDERAL LEGISLATION TO PROVIDE STATES WITH
INCENTIVES TO UNDERTAKE REFORMS

Federal legisiation would provide states and localities with much-needed incentives to
take the steps necessary to come into compliance with the right to counsel in
misdemeanor cases. | will identify five options for federal legislation, all of which |
believe could help move states towards constitutional compliance.

First, legislation providing the Department of Justice with the authority to file civil actions
for declaratory or injunctive relief against states or municipalities that engage in patterns
and practices of violations of the misdemeanor right to counsel would provide states
and localities with significant incentive to comply with their constitutional obligations.
The authorization provided to the Department of Justice in 42 U.S.C. §14141 to file
actions where states or municipalities engage in a pattern or practice of violating the
rights of juveniles provides a useful model. The Department has exercised that
authority very sparingly, and has resorted to litigation only in the most extreme cases.
But because it has the authority to seek injunctive relief against states it has reasonable
cause to believe are engaging in patterns and practices of constitutional violations,
states have an incentive to comply with the Constitution in juvenile cases. Similarly,
providing such authority here both would give states an incentive to rectify practices that
have led to patterns of violations of the constitutional right to misdemeanor
representation as set forth by the Supreme Court and would allow the Department to
assist those jurisdictions in finding ways to come into compliance.

Second, legislation should be enacted to ensure that states and localities receiving
federal funding for law enforcement and criminal justice systems are not engaged in
widespread violations of the constitutional right to counsel in misdemeanor cases.
Legislation conditioning funding provided under the Edward Byrme Memorial Justice
Assistance Grant (Byrne JAG) program could require that states and localities receiving
such funding submit documentation of (1) the total number of misdemeanor cases
processed through their courts; (2) the numbers of misdemeanor defendants who were
represented by counsel; and (3) the percentage of represented defendants who were
represented by court-appointed counsel.

Particularly given the fact that most jurisdictions now maintain electronic databases on
their cases, requiring the collection of information regarding representation shouid not
be burdensome.“C Conditioning funding on the collection of this data would serve

4 Indeed, the Bureau of Justice Statistics already coliects this information in felony cases in the most
populous jurisdictions, and it likely can assist states with ways to collect these data.
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several critical functions. First, it would provide important data (that currently do not
exist) regarding both the volume of misdemeanor cases and, more importantly, the
precise scope of the constitutional violations. Second, requiring states and localities to
collect and report these pieces of data may lead them to discover the magnitude of the
constitutional violations which could lead to local reform efforts. Finally, if the
Department of Justice is authorized to bring actions alleging a pattern or practice of
violations of the constitutional right to counsel in misdemeanor cases, these data can
heip the Department understand the jurisdictions in which the violations are most
widespread.

Such compliance obligations, moreover, could be developed in conjunction with the
National Center for State Courts, which has taken the lead in ensuring that data are
available for cases in state and locat courts. The National Center for State Courts likely
would prove to be an incredibly valuable resource as states and localities keep these
data, and also couid help make such data publicly available.

Third, in conjunction with the previous recommendation, Byrne JAG funding could be
conditioned on states and, more importantly, local jurisdictions, having an indigent
defense structure. Jurisdictions that do not have limited jurisdiction courts have
reported far fewer problems with providing counsel in misdemeanor cases. This fact
likely is because those jurisdictions provide representation in misdemeanor cases as a
part of their overall representation of defendants in the state. That structure does not
exist in most states. Misdemeanor cases arise in county, municipal, local, and mayor’s
courts, as well as in state courts among many others. Some of these courts have the
structure to provide counsel to defendants. But many do not. Conditioning funding on
ensuring that jurisdictions have developed structures to provide lawyers will help assure
the appointment of lawyers to defendants who are constitutionally entitled to counsel.

Fourth, legislation authorizing funding for pilot programs in state, municipal, and local
courts would assist those jurisdictions as they examine the feasibility of reclassifying
some of the high-volume misdemeanor cases (such as driving on a suspended license)
as civil infractions. As discussed above, at least some jurisdictions are eager to
reclassify some minor offenses, but they need assistance both in assessing the
offenses that make most economic sense to reclassify and in measuring the impact of
reclassification on public safety. Federal support could help courts transition minor
offenses out of the criminal justice system, thereby saving jurisdictions the cost of
representation and all of the other costs associated with criminal cases.

Finally, federal legislation could create a National Defender Services Center that would
both organize the efforts of indigent defense providers nationwide and provide training
to indigent defense lawyers nationwide.#! Organizing the efforts of indigent defense
provides across the country would result in significant benefits to misdemeanor
defendants by raising the awareness of every defense lawyer to the ongoing
constitutional violations occurring sometimes before their eyes.

1 See Gideon's Broken Promise, supra n. 19, at 41 (recommending creation of such a Center).
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CONCLUSION

The constitutional right to counsel in misdemeanor cases has been ignored in courts
throughout the country. And while courts protest that they cannot comply with
defendants’ constitutional right to counsel, misdemeanor defendants suffer the
consequences of the lack of counsel. Violations of core fundamental constitutional
rights—including the First Amendment right to free speech and the Fourteenth
Amendment right to be free of incarceration based solely on an inability to pay—occur in
many courts, and no lawyer is available to protest these violations. States and localities
desperately need incentives that the federal government can provide both to convert
some of these criminal offenses out of the criminal justice system and to comply with
defendants’ constitutional rights in cases that remain part of the criminal justice system.
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Prepared Statement by Senator Chuck Grassley of Iowa
Chairman, Senate Judiciary Committee
Hearing on “Protecting the Constitutional Right to Counsel
for Indigents Charged with Misdemeanors”
May 13, 2015

Good moming. Today the Senate Judiciary Committee holds a hearing on indigent
misdemeanor representation. According to the Sixth Amendment Center, and certainly in my
memory, this is the first time the Senate Judiciary Committee has ever held a hearing on this subject.

The Sixth Amendment provides criminal defendants with the assistance of counsel. For more
than 50 years, following the Gideon decision, it has been clear that it is necessary to give people
without financial means accused of crimes the right to a lawyer to help them navigate the system,
preserve their rights, and make sure innocent people don’t go to jail. Clarence Gideon himself, when
retried with a lawyer representing him, was acquitted.

And that landmark ruling was extended in 1972 to misdemeanor defendants for good reason.
The overwhelming majority of people who face criminal charges are prosecuted for misdemeanors.
In Towa, for example, 80% of all criminal prosecutions are for misdemeanors, among the highest rate
in the country.

Some states have adhered to the Constitution. In Towa, the county courts do an excellent job
of providing counsel to misdemeanor defendants. I am pleased that Chief Justice Cady of lowa is
with us today. Last month, his court extended the right to counsel by not permitting uncounseled
convictions to be used as sentencing enhancements in subsequent crimes. Uncounseled convictions
must exist in lowa, however, or the decision wouldn’t be necessary.

But many states are not providing counsel as the Constitution requires. It is a widespread
problem. In reality, the Supreme Court’s Sixth Amendment decisions regarding misdemeanor
defendants are violated thousands of times every day. No Supreme Court decisions in our history
have been violated so widely, so frequently, and for so long.

Consider what is happening just in some of the states represented on this Committee.
Defenders are not present at arraignments. Large numbers of misdemeanor defendants plead guilty
without lawyers. Defendants who have been locked up pending their first appearance are told that
they can plead guilty and be sentenced to time served. But if they choose to be represented by
counsel, they will wait in jail until one is appointed. And problems exist on a smaller scale in the
federal system.

When misdemeanor defendants aren’t given counsel, no one can challenge the legality of a
traffic stop or to make the prosecution prove every element of an offense beyond a reasonable doubt.
So innocent people may be going to jail. In locations where lawyers are provided at every stage of
the process, about 25% of all cases are dismissed.

There are members of the Senate who want to reduce sentences for felons. At least those
individuals have been proven beyond doubt to have, for instance, sold large quantities of drugs that
poison our children and bring violence to our streets. But to really address sentencing reform, we
should also be looking at the vast majority of crimes in this country ~ misdemeanors — and the
uncounseled prison sentences that punish them.
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These constitutional violations cause serious repercussions. People who are convicted of
misdemeanors, whether they received legal representation or not, may have problems obtaining a job
for the rest of their lives. That hurts them. It hurts the economy. It hurts all of us.

Misdemeanor convictions give rise to other collateral consequences. Housing assistance and
student loan eligibility might be compromised. Some misdemeanor convictions can lead to loss of
gun ownership rights. Some misdemeanors, when repeatedly violated, become felonies. Yet prior
uncounseled misdemeanors should not count toward felonies and their consequences. Misdemeanor
convictions can also make defendants ineligible for the federal safety valve. That is a provision that
allows first time, low level drug offenders to avoid mandatory minimum sentences. In many
instances, misdemeanor defendants are unaware of those consequences when they enter into guilty
pleas.

I don’t think that the solution to the problem is another federal grant program. According to
a 2012 GAO report, there are already 13 such programs. And of the 9 that can be used for indigent
defense and for other purposes, states haven’t used the grants for counsel. Indigent representation
isn’t their priority. In fact, barely half of all defender offices even knew that these funds could be
used for indigent defense. Perhaps we need a better federal effort in coordinating and maybe even
dispensing these funds, combined with transparency and accountability for why states aren’t
spending available funds for indigent defense.

One way to address the problem would be for states to reclassify some misdemeanors as civil
offenses or eliminate prison sentences for various misdemeanors. Perhaps civil fines would be just
as effective without making states pay for lawyers or causing collateral consequences. We will hear
testimony today about diversion programs that take some offenses out of the criminal justice system.

States often make lawyers sit through CLE programs of dubious value. Perhaps they would
render a better public service by requiring lawyers to provide assistance to indigent misdemeanor
defendants instead.

What is particularly troubling about these constitutional violations is who is committing
them. Itisour judicial system. The states and the state courts must adhere to the Bill of Rights.
Respect for our courts as well as the rule of law demands that.

Widespread, intractable violations of the Sixth Amendment have existed for more than 40
years. Few prospects exist that the states will soon remedy those violations. State systems need to
be reformed. We need to know what is happening. We pride ourselves on a legal system that
provides equal justice for all. For that to be real, we must make sure that those who cannot afford it
receive representation.

1 thank our witnesses for being with us today.

=30-
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Statement of Senator Patrick Leahy (D-Vt.),
Ranking Member, Senate Judiciary Committee,
Hearing on “Protecting the Constitutional Right to Counsel for Indigents Charged with
Misdemeanors”
May 13, 2015

Rarely does a hearing touch core constitutional obligations more directly than what we are
discussing today. Our Founders were determined that the government’s power be limited. The
Sixth Amendment right to counsel is a cornerstone of that principle. It is a guarantee that before
your liberty is taken, before the government can put you in jail, it must prove its case against you
in what the Supreme Court has called the “crucible of meaningful adversarial testing.” And that
requires a lawyer.

It should shock us that that basic promise — the right to counsel — a promise every school child
knows -- is being violated daily all over this country. When coupled with the tremendous
expansion of misdemeanor offenses, the result is that people are being jailed -- sometimes for
weeks or months -- for petty infractions like burning leaves, driving on a suspended license, or
sleeping on a public bench.

This over-criminalization and over-incarceration makes people feel powerless and under attack.
It eats away at communities. One of the most disturbing findings in the Department of Justice’s
review of Ferguson, Missouri, is that in a city with a population of 21,000 people -~ 16,000
people have outstanding arrest warrants, most of them for minor parking and traffic violations.
Something has gone terribly wrong with our system.

I am grateful that Chairman Grassley has convened this hearing today. The constitutional
violations we will hear about deserve our attention and action. I would very much like to work
with him to find solutions.

Fifty-two years ago, the Supreme Court issued its landmark decision in Gideon v. Wainwright,
affirming a fundamental principle of our democratic society, that no person, regardless of
economic status, should face prosecution without the assistance of a lawyer. Cases since then
have held that this must hold true regardless of whether the crime is a misdemeanor or a felony.
When the government seeks to take a person’s liberty — even if only for a day or two - it must
also assume the cost of providing an effective defense.

The consequences of misdemeanor charges and convictions can be life altering. Even short jail
sentences often mean the loss of a job, and that in turn means car payments cannot be made and
rent cannot be paid. The dominos continue to fall and what was once a stable life is upended.
Add to that mix payments to a probation company for your monitoring, and the new difficulty in
getting a job because of your record, and what was once a simple infraction is now an
insurmountable hurdle. Misdemeanor convictions matter. And that is why having a lawyer
matters.

Vermont has a strong record of providing counsel to all indigent defendants and I am proud of
our Office of the Defender General. Unfortunately, far too many cities, counties and states
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around the country still lack adequate systems for providing effective representation. We cannot
turn a blind eye to that failure. Our constitution requires more.

I offer one approach to solving this problem in my Gideon’s Promise Act. That bill would
provide technical assistance to state and local governments to help them meet their Sixth
Amendment obligations and it would authorize the Attorney General to seek relief through civil
action if systemic failures continue. I am sure there are other ideas we should consider as well.

Americans need and deserve a criminal justice system that keeps us safe, ensures fairness, and
fulfills the promise of our Constitution for all people. While it is easy to talk about lofty
constitutional principles, the reality is that it will be hard work to implement the kind of change
we are talking about today. I stand ready to do this work with Chairman Grassley and the rest of
this committee.

HEHAH
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QUESTIONS FOR THE RECORD FROM SENATOR CHARLES E. GRASSLEY

HEARING ON “PROECTING THE CONSTITUTIONAL RIGHT TO COUNSEL FOR
INDIGENTS CHARGED WITH MISDEMEANORS”

MAY 13, 2015

Question for Chief Justice Cady:

It was suggested at the hearing that some Sixth Amendment violations could be avoided
if more misdemeanors were reclassified as civil offenses punishable only with civil penalties.
You, however, indicated that changing criminal offenses in this way might pose probiems that
might not be considered. Can you indicate what issues might be associated with reclassifying
misdemeanors as civil offenses?

Question for Mr. Singleton:

Your testimony was valuable in discussing particular situations where individuals were
denied counsel for misdemeanor charges. At the hearing, you explicitly stated that you preferred
to address individual examples rather than statistics due to the time constraints. Would you like
to take this opportunity to supplement your testimony by presenting any statistical information
that might be useful to the Committee?
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Selective incorporationists and other scholars have argued that based on original intent, the
framers did not intend for the Fourteenth Amendment to apply the Bill of Rights to the
States. What is the constitutional basis, in your view, for applying the Sixth Amendment
right to counsel to States through the Fourteenth Amendment?

You mentioned diversion programs in your testimony as a solution to the overwhelming
caseload for prosecutors instead of plea deals. There are many criticisms of diversion
programs, including the monetary costs to offenders and the community, the inability of
some offenders to abide by the requirements of the program, and the leniency of such
programs contributing to a lack of respect for the law. Is it your contention that diversion
programs are actually effective in light of these criticisms and, if so, how do you suggest
jurisdictions change diversion programs to address these problems?

England has a choice of counsel system that is widely regarded as one of the strengths of
their criminal legal assistance system. Even in the jurisdictions where there are public
defender offices, the indigent can choose the PD office for representation, or opt to retain
their own counsel using a voucher. Would you support pilot programs in the U.S. that
would incorporate choice of counsel or vouchers for the indigent? Why or Why not?
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Selective incorporationists and other scholars have argued that based on original intent, the
framers did not intend for the Fourteenth Amendment to apply the Bill of Rights to the
States. What is the constitutional basis, in your view, for applying the Sixth Amendment
right to counsel to States through the Fourteenth Amendment?

In full consideration of the right to speedy trial, along with the significant debt of the Federal
Government, the inability of States with budget shortfalls to allocate more resources in this
area, and the effectiveness of Clinton era policies in reducing crime through tougher
sentencing laws, what are some specific suggestions that would reduce your concerns in this
area without risking the safety of law abiding citizens while also allowing States to maintain
balanced budgets?

England has a choice of counsel system that is widely regarded as one of the strengths of
their criminal legal assistance system. Even in the jurisdictions where there are public
defender offices, the indigent can choose the PD office for representation, or opt to retain
their own counsel using a voucher. Would you support pitot programs in the U.S. that
would incorporate choice of counsel or vouchers for the indigent? Why or Why not?
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Selective incorporationists and other scholars have argued that based on original intent, the
framers did not intend for the Fourteenth Amendment to apply the Bill of Rights to the
States. What is the constitutional basis, in your view, for applying the Sixth Amendment
right to counsel to States through the Fourteenth Amendment?

As you mentioned, Indian Civil Rights Act of 1968 incorporated many constitutional
protections, but did not include the right of indigents to appointed counsel in criminal cases
because the Federal Government recognized the different political and cultural status of the
tribes. Some of your suggestions in your testimony would undermine the sovereignty of
Indian tribes to make their own laws and policies, such as eliminating the requirement to
exhaust tribal court remedies before seeking habeas relief in federal court. Do you have
specific suggestions for addressing the expansion of Indian rights while also respecting the
sovereignty of Indian tribes?

England has a choice of counsel system that is widely regarded as one of the strengths of
their criminal legal assistance system. Even in the jurisdictions where there are public
defender offices, the indigent can choose the PD office for representation, or opt to retain
their own counsel using a voucher. Would you support pilot programs in the U.S. that
would incorporate choice of counsel or vouchers for the indigent? Why or Why not?
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Selective incorporationists and other scholars have argued that based on original intent, the
framers did not intend for the Fourteenth Amendment to apply the Bill of Rights to the
States. What is the constitutional basis, in your view, for applying the Sixth Amendment
right to counsel to States through the Fourteenth Amendment?

In full consideration of the right to speedy trial, along with the significant debt of the Federal
Government, the inability of States with budget shortfalls to allocate more resources in this
area, and the effectiveness of Clinton era poticies in reducing crime through tougher
sentencing laws, what are some specific suggestions that would reduce your concerns in this
area without risking the safety of law abiding citizens while also allowing States to maintain
balanced budgets?

England has a choice of counsel system that is widely regarded as one of the strengths of
their criminal legal assistance system. Even in the jurisdictions where there are public
defender oftices, the indigent can choose the PD office for representation, or opt to retain
their own counsel using a voucher. Would you support pilot programs in the U.S. that
would incorporate choice of counsel or vouchers for the indigent? Why or Why not?
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Selective incorporationists and other scholars have argued that based on original intent, the
framers did not intend for the Fourteenth Amendment to apply the Bill of Rights to the
States. What is the constitutional basis, in your view, for applying the Sixth Amendment
right to counsel to States through the Fourteenth Amendment?

In full consideration of the right to speedy trial, along with the significant debt of the Federal
Government, the inability of States with budget shortfalls to allocate more resources in this
area, and the effectiveness of Clinton era policies in reducing crime through tougher
sentencing laws, what are some specific suggestions that would reduce your concerns in this
area without risking the safety of law abiding citizens while also allowing States to maintain
balanced budgets?

England has a choice of counsel system that is widely regarded as one of the strengths of
their criminal legal assistance system. Even in the jurisdictions where there are public
defender offices, the indigent can choose the PD office for representation, or opt to retain
their own counsel using a voucher. Would you support pilot programs in the U.S. that
would incorporate choice of counsel or vouchers for the indigent? Why or Why not?
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Senator Chuck Grassley

June 3,

Page 2

2015

recognized the importance of the right to counsel:

Before the adoption of the Federal Constitution, the Constitution of Maryland had
declared ‘That, in all criminal prosecutions, cvery man hath a right * * * to be
allowed counsel. *# * *’ Article 19, Constitution of 1776. The Constitution of
Massachusetts, adopted in 1780 (part the first, art. 12), the Constitution of New
Hampshire, adopted in 1784 (part 1, art. 15), the Constitution of New York of 1777
(article 34), and the Constitution of Pennsylvania of 1776 (Declaration of Rights, art.
9), had also declared to the same effect. And in the case of Pennsylvania, as carly as
1701, the Penn Charter (article 5) declared that ‘all Criminals shall have the same
Privileges of Witnesses and Council as their Prosecutors’; and there was also a
provision in the Pennsylvania statute of May 31, 1718 (Dallas, Laws of
Pennsylvania, 1700— 1781, vol. 1, p. 134), that in capital cases lcarned counscl
should be assigned to the prisoners.

Powellv. State of Ala., 287 U.S. 45,61, 53 S. Ct. 55,61, 77 L. Ed. 158 (1932).

An cxample of the states’ long-standing recognition of the fundamental nature of the right to
counsel is the Louisiana Supreme Court’s decision in 1886 in which it wrote: “The Constitution
and laws of the land guarantee to partics charged with crime, the right to be heard by counsel.
This is no meaningless formality, but it is an inestimable right, and the more appreciable when

the charge involves the life of a human being.” State v. Simpson, 38 La. Ann. 23, 24 (1886).

The U.S. Supreme Court in Powell noted that the fundamental principle of providing counsel “is
obviously one of those compelling considerations which must prevail in determining whether it
is embraced within the due process clause of the Fourteenth Amendment, although it be
specifically dealt with in another part ol the Federal Constitution.” Powell v. State of Ala., 287

U.S. 45, 67.

In 1938, the Court said:

"[The assistance of counsel] is one of the safeguards of the Sixth Amendment
deemed necessary to insure fundamental human rights of life and liberty . . . . The
Sixth Amendment stands as a constant admonition that, if the constitutional
safeguards it provides be lost, justice will not 'still be done."

Joknson v. Zerbst, 304 U. S. 458,304 U. S. 462 (1938).

Of particular importance to the consideration of lawyers in misdemeanor cases, the Supreme
said in Argersinger v. Hamlin, 407 U.S. 25, 31(1972): “The assistance of counsel is often a

Court

requisite to the very existence of a fair trial.”

The Court in Gideon v. Wainwright, 372 US 335, 344 (1963), explained the fundamental nature

of the

right to counsel:
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Senator Chuck Grassley
June 3, 2015
Page 3

Not only these precedents, but also reason and reflection, require us to recognize
that, in our adversary system of criminal justice, any person haled into court, who is
too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided
for him. This seems to us to be an obvious truth. Governments, both state and
federal, quite properly spend vast sums of money to establish machinery to try
defendants accused of crime. Lawyers to prosecute are everywhere deemed
essential to protect the public's interest in an orderly society. Similarly, there are
few defendants charged with crime, few indeed, who fail to hire the best lawyers
they can get to prepare and present their defenses. That government hires lawyers to
prosecute and defendants who have the money hire lawyers to defend are the
strongest indications of the widespread belief that lawyers in criminal courts are
necessities, not tuxuries. The right of one charged with crime to counsel may not be
deemed fundamental and essential to fair trials in some countries, but it is in ours.
From the very beginning, our state and national constitutions and laws have laid
great emphasis on procedural and substantive safeguards designed to assure fair
trials before impartial tribunals in which every defendant stands equal before the
faw. This noble ideal cannot be realized if the poor man charged with crime has to
face his accusers without a lawyer to assist him.

Twenty-three of the states supported Gideon’s position by filing an amicus curiae brief, calling
for recognition of the Sixth Amendment right to counsel in state courts. See, Anthony Lewis,
Gideon’s Trumpet, at 146-148.

The original framers of the Bill of Rights had no view about the Fourteenth Amendment as it
was adopted 77 years after the original first ten amendments were adopted in 1791. The
Supreme Court’s analysis that the Fourteenth Amendment protects fundamental principles of
justice such as the right to counsel makes sense. Without lawyers, court proceedings often can
be unfair and result in unjust verdicts. Requiring the states to respect the right to counsel is
consistent with American traditions of fairness and the protection of the individual against
possible government abuse.

Question 2:

*  You mentioned diversion programs in your testimony as a solution fto the overwhelming
caseload for prosecutors instead of plea deals. There are many criticisms of diversion
programs, including the monetary costs to offenders and the community, the inability of some
offenders to abide by the requirements of the program, and the leniency of such programs
contributing to a lack of vespect for the law. Is it your contention that diversion programs
are actually effective in light of these criticisms and, if so, how do you suggest jurisdictions
change diversion programs to address these problems?
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Senator Chuck Grassley
June 3, 2015
Page 4

Well-run diversion programs, such as the City of Spokane suspended driver license program and
the Seattle Law Enforcement Assisted Diversion (LEAD) program I mentioned are effective and
can minimize or avoid the problems identified in the criticisms of other programs. The LEAD
program was developed by defenders, prosecutors, law enforcement, and community and
business leaders, and it addressed in advance a wide range of concemns. That kind of careful
preparation by a broad spectrum of stakeholders can build a strong foundation for a new
program. As I testified, LEAD has proven effective in reducing recidivism. The recent evaluation
found that “the LEAD group had 39% lower odds of being charged with a felony subsequent to
evaluation entry compared to the control group.” See, LEAD Program Evaluation: Recidivism
Report”, March 27, 2015, available at
http://static1.1.sqspcdn.com/static/t/1185392/26121870/1428513375150/LEAD_EVALUATION
4-7-15.pdf?token=kPB7NzCnW9GImO 1jIY wO0U%2B40zk%3D.

The City of Spokane diversion program for suspended driver license cases is conducted in
connection with a re-licensing program. The City prosecutor developed the program with
significant support from non-profit program leaders. The cost of running the program is more
than recouped by the fines paid by defendants who are able to get their driver’s licenses back and
work. An evaluation of a similar program in King County, Washington, “found that it rcturned
two dollars for every dollar spent, cut the jail population, and helped people get their licenses
back.” Robert C. Boruchowitz, Fifty Years After Gideon: It Is Long Past Time to Provide
Lawvers for Misdemeanor Defendants Who Cannot Afford to Hire Their Own, 11 Seattle J. for
Soc. Just. 891, 922 (2013).

These programs have minimal costs for the participants and the savings they generate (in courl
costs, attorney costs, and jail costs, and in Spokane, increased receipt of outstanding fines)
exceed the community’s costs in running them. Rather than foster disrespect for the law, these
programs increasc respect by treating people fairly and providing them an opportunity to
overcome the obstacles to leading productive lives. The LEAD evaluation notes that traditional
approaches to prosecution of certain crimes have been counterproductive:

Despite policing efforts, drug users and dealers frequently cycle through the
criminal justice system in what is sometimes referred to as a “revolving door.”
The traditional approach of incarceration and prosecution has not helped to deter
this recidivism. On the contrary, this approach may contribute to the cycle by
limiting opportunities to reenter the workforce, which relegates repeat offenders
to continue to work in illegal markets. This approach also creates obstacles to
obtaining housing, benefits, and drug treatment. There have thus been calls for
innovative programs to engage these individuals so they may exit the revolving
door.

LEAD Program Evaluation, supra, at 4.
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Other cities have adopted the LEAD approach or are considering it. Santa Fe, New Mexico
began a program in 2014. See, “City Launches LEAD Putting Santa Fe in Proactive Spotlight”,
available at
http.//www santafenm.gov/news/detail/city_launches lead putting santa fe in proactive spotli
ght. Ithaca, New York, is considering implementing LEAD. See, “The Seattie model Ithaca may
use to shatter drug-jail cycle”, The Ithaca Voice, May 22, 2015, available at
http://ithacavoice.com/2015/05/the-seattle-model-ithaca-may-use-to-shatter-drug-jail-cycle/.

Well-run diversion programs can hold people accountable, reduce the costs of traditional
prosecution and incarceration, and provide proportionate responses to behavior. They can avoid
the barriers to employment and housing that can result from convictions for misdemeanors and
low-level felonies and at the same time help people become gainfully employed.

My suggestion is that jurisdictions evaluate their existing diversion programs to assess their costs
and benefits and make appropriate changes and develop new ones that include the full spectrum
of criminal justice professionals and community and business leaders in the planning process.

»  England has a choice of counsel system that is widely regarded as one of the strengths of
their criminal legal assistance system. Even in the jurisdictions where there are public
defender offices, the indigent can choose the PD office for representation, or opt to retain
their own counsel using a voucher. Would you support pilot programs in the U.S. that
would incorporate choice of counsel or vouchers for the indigent? Why or Why not?

The English experience is worth studying. The English central national government has
responsibility for and the duty to provide and fund public defense. See, Norman Lefstein, In
Search of Gideon's Promise: [essons [rom England and the Need for Federal Help, 55 Hastings
L.J. 835, 861 (2004). England has been implementing major changes in the structure of its legal
aid and public defense services. See, Legal Aid Agency Annual Report and Accounts 2013-14,
available at
https://www.gov.uk/government/uploads/system/uploads/attachment _data/file/323366/1aa-
annual-report-accounts-2013-14.pdf.  There has been considerable turmoil because the
government drastically reduced payments to defense counsel. See, “U.K. Legal Brawl Puts
Spotlight on Public-Defense Office”, Wall Street Journal, May 23, 2014, available at
http://www.wsj.com/articles/SB10001424052702303749904579579491037640928. 1t will be
interesting to see how England proceeds with its mix of defender and private counsel services.

There is a pending pilot program in Texas that permits some choice of counsel, with defendants
able to choose among a list of qualified lawyers. The Texas Indigent Defense Commission
describes it as follows:
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On February 2nd Comal County kicked off its first-in-the-nation Client Choice
pilot project. Indigent defendants are now given the option to choose their attorney
from the lawyers who have been qualified by the courts to handle indigent cases.
The program aims to enhance the independence of indigent defense, foster more
effective attorney-client relationships, and create new and stronger incentives for
attorneys to provide good quality representation. Not all defendants wish to
exercise the choice option, so the county reverts to the attorney rotation system
when defendants decline.

Indigent Defense Newsletter 2015 Winter Edition, available at
http://archive.constantcontact.com/fs166/1117104151347/archive/11199720219635 html

The evaluation of the program, due next year, should provide useful information on the
effectiveness of a Client Choice approach. Tt is worth noting that Comal County has a population
of about 119,000 people. Harris County, Texas, with a population of more than four mitlion
people, recently developed a hybrid system with a public defender and private assigned counsel.
It would be more difficult to administer a full Client Choice system in a large urban jurisdiction.

While the structure of a public defense program can make a difference, the key components of
independence, limited workload, and adequate resources, as well as the other essential
dimensions recognized by the American Bar Association Ten Principles of a Public Defense
Delivery System, available at
http://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent defendants/ls s
claid_def tenprinciplesbooklet.authcheckdam.pdf, are needed in any system. Principle Two
states: “Where the caseload is sufficiently high, the public defense delivery system consists of
both a defender office and the active participation of the private bar.”

Funding pilot programs including Client Choice that implemented the ABA Ten Principles
would be a worthwhile effort. This is particularly so in jurisdictions that do not have an existing
public defender office but are using panels of assigned counsel.

Thank you again for the opportunity to testify. Please let me know if there is additional
information 1 could provide.

Sincerely,

St G

Robert C. Boruchowitz
Professor from Practice
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Chairman
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Hearing Clerk
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224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Senator Grassley:

Thank you again for the opportunity to testify before the Committee on the right to
counsel. Thank you also for the supplemental questions on behalf of Senator Vitter. Here are
my responses to those questions.

1) Selective incorporationists and other scholars have argued that based on original
‘ intent, the framers did not intend for the Fourteenth Amendment to apply the Bill of
Rights to the States. What is the constitutional basis, in your view, for applying the
Sixth Amendment right to counsel to States through the Fourteenth Amendment?

In Gideon v. Wainwright, the Supreme Court held that the assistance of counsel'in a -
‘eriminal prosecution is so ““fundamental and essential to a fair trial’” that it fit within that class
of rights that are “fundamental” and thus incorporated against states under the Fourteenth
Amendment. See Gideon v. Wainwright, 372 U.S. 335, 342-45 (1963) quoting Powell v.
Alabama, 287 U.S. 45, 68 (1932). 1agree with the Supreme Court that having counsel is
fondamental to a fair and reliable criminal justice system. Within the selective incorporation
framework, I believe that also makes it appropriate for incorporation against states. See
‘McDonald v. City of Chicago, lllinois, 561 U.S. 742, 759-66 (2010) (tracing the history of
selective incorporation jurisprudence).. That conclusion has not been seriously challenged since
Gideon was decided more than fifty years ago.

2) As you mentioned, Indian Civil Rights Act of 1968 incorporated many constitutional
protections, but did not include the right of indigents to appointed counsel in
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criminal cases because the Federal Government recognized the different political
and cultaral status of the tribes. Some of your suggestions in your testimony would
undermine the sovereignty of Indian tribes to make their own laws and policies,
such as eliminating the requirement to exhaust tribal court remedies before seeking
habeas relief in federal court. Do you have specific suggestions for addressing the
expansion of Indian rights while also respecting the sovereignty of Indian tribes?

Any suggestions addressing this question must be considered first in light of the interplay
of federal criminal law and the laws of tribal governments. Second, it must be considered in
light of the long history federal Indian law and its impacts, often detrimental, to the sovereignty
and independent functioning of tribal governments.

My suggestions at the hearing were intended to target how federal law promotes or
undermines the right to counsel. To that end I would say again: federal Iaw should never permit
a conviction without counsel to serve as an offense element, predicate offense for sentencing
enhancement based on recidivism, or sentencing enhancement, That has been done, however.
For example, 18 U.S.C. § 117 punishes assault of domestic partners following two or more
convictions for domestic abuse in federal, state, or tribal court. In my experience, and the
experience of other Indian Country practitioners I have spoken with, tribal court convictions are
commonly obtained without counsel. Counsel may simply be unavailable or, more commonly,
regardless of availability a defendant who is detained is told that if the enter a guilty plea they
will receive a time served sentence but will remain detained until counsel can be appointed. The
defendant thus chooses to get out that day rather than waiting for an uncertain result at some later
point. While the practice of “plea for release” also occurs in state courts, through application of
the Sixth Amendment, such uncounseled cenvictions could not be used for a prosecution under

18US.C.§117.

At least two Circuit Courts of Appeals have upheld this use of convictions obtained
without counsel to serve as elements of a federal offense. See United States v. Cavanaugh, 643
F.3d 592 (8" Cir. 2011); United States v. Shavanaux, 647 F.3d 993 (10“ Cir. 2011). Thus,
federal law is using a conviction obtained without counsel to be an element of a federal offense.
This is not a question of tribal sovereignty, it is a question of whether federal law is respecting
the right to counsel or not.

In a similar vein, the Indian Civil Rights Act itself imposed limits on the sovereignty of
tribal governments through application of some aspects of the Bill of Rights which did not apply
to tribal governments before ICRA’s passage. See Talton v. Mayes, 163 U.S. 376, 382-84 (1896)
{constitutional limits do not apply to tribal governments). ICRA’s purpose was to extend
protections under the United States Constitution to a ¢lass of citizens, Indians, who did not have
the same protections as all other citizens of the United States. However, ICRA did not extend
the right to counsel, leaving Indians as the only American citizens who could be subject to
criminal prosecution and incarceration without a lawyer. Later, the Tribal Law and Order Act
did provide that counsel must be provided, but only for cases involving incarceration for more
than one year. Thus federal law specifically allows a class of American citizens, and only that
class, to be incarcerated for up to a year without a lawyer. This too seems net so much a question
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of tribal sovereignty as respect for the rights of all American citizens and equal protection of the
laws.

Tt might be a different question had Congress simply not acted in either circumstance.
Tribal governments, acting under their pre-constitutional authority, could have structured their
own systems of justice (and historically did so). However, in both instances rather than arguably
respecting by tribal sovereignty by not acting, federal law affirmatively provided Indians with
fewer constitutional protections than other citizens. If Congress acts in these areas, it should do
so in a way that does not disadvantage Indians in the name of tribal sovereignty.

Secondly, the history of interaction with tribal justice systenis is not one of promoting or
respecting tribal sovereignty. In Ex Parte Crow Dog, the Supreme Court affirmed a tribal
government’s resolution of a murder through its traditional system and held that federal law
enforcement had no role in the matter. Ex Parte Crow Dog, 109 U.S. 556 (1883). The almost
immediate federal response was to enact the Major Crimes Act, which provided federal criminal
jurisdiction over certain enumerated crimes, including murder. 18 U.S.C. § 1153. This
effectively eliminated the ability of tribes to make and be governed by their own laws for the
most serious criminal offenses because those cases could, and would, be prosecuted federally
regardless of how the tribes might otherwise have handled them.

Traditional tribal systems of justice were destroyed over the course of decades of federal
Indian law and policy. In the 1880's, Courts of Indian Offenses were imposed by the Bureau of
Indian Affairs and with them, the western model of an adversarial justice system. See generally,
Barbara Creel, The Right to Counsel for Indians Accused of Crime: A Tribal and Congressianal
Imperative, 18 Michigan Jowrnal of Race & Law, 317, 338-42 (2013). This process continued
with enactment of the Indian Reorganization Act of 1934, Under the IRA, tribes were
encouraged to adopt constitutions and law codes, but only with the approval of the Bureau of
Indian Affairs, which resulted in systems that moved from traditional tribal practices to replicas
of the western justice system, typically in the form of “model” constitutions and codes put forth
by BIA. See Creel at 341-44,

Tribal governments have long ago been forced into systems of law and order that are not
theirs. With that reality in mind, Congress should not take additional steps that leaves Indians, or
non-Indians subject to tribal court jurisdiction pursuant to the Violence Against Women Act
Reauthorization of 2013, with fewer protections that all other American citizens are entitled to in
all other courts within the United States.

It is light of this background that I offer suggestions aboul how fo proceed to balance
federal criminal law and expansions of tribal court jurisdiction with tribal sovereignty. First, my
suggestion about eliminating the requirement for tribal court exhaustion prior to seeking a writ of
habeas corpus is intended to provide an effective and expeditious remedy for violations of the
right to counsel under ICRA, TLOA, and VAWA. The reality of my experience in Indian
Country is that, even setting aside whether counsel is available as a matter of law, geographic
isolation and sparse population makes getting a lawyer a very difficult problem practically. That
problem is paired with the fact that detention is often continued while counsel is sought or )
remedies pursued. Expediting a remedy of the rights guaranteed under these jurisdictional
statutes is a necessary concomitant to providing the expanded jurisdiction. It is not an
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undermining of tribal sovereignty, but a necessary protection of the rights of individual criminal
defendants.

Second, as part of expanded jurisdiction under TLOA, additional resources for tribal
governments should be explored. Under TLOA, Special Assistant United States Attorneys are
authorized and can appear concurrently in tribal and federal courts on matters of concurrent
jurisdiction. Changes to TLOA and the Criminal Justice Act could be made to authorize Special
Assistant Public Defenders who could provide counsel to individuals for both matters as federal
and tribal prosecutions often occur in parallel for some offense conduct. These individuals could
also provide additional training and other support for tribal public defender offices. Along the
same line, expanded funding and authority to the Defender Services Office, or to state and local
public defenders, could be provided to assist tribal public defenders. Programs for that purpose
exist within the Department of Justice but it is ultimately a difficult pairing for the same entity
that is charged with prosecuting offenders to train and fund those defending them.

Third, as an alternative to expanded jurisdiction under TLOA and VAWA, the authority
of tribes to utilize traditional tribal justice systems should be restored. As part of that, a formal
consultation process should be implemented so that if the tribe chooses to use its traditional
justice practices that federal charges do not follow. This would truly promote tribal sovereignty
and self-determination,

It is may be difficult to balance tribal sovereignty and individual rights. That is true for
any government, however. If the largest part of the history of the United States Constitution.
From scratch a differént balance may have been struck. Working from the history and reality that
we must, however, it is critical in my judgment that we assist tribal courts to provide the
American citizens prosecuted in their courts full Constitutional protections while providing iribes
with real choices on whether to accept the adversarial western criminal justice system for some,
all, or none of the crimes that occur within their jurisdiction, That would be a true balance.

3) . . England has a choice of counsel system that is widely regarded as one of the
strengths of their criminal legal assistance system. Even in the jurisdictions where
there are public defender offices, the indigent can choose the PD office for
representation, or opt to retain their own counsel using a voucher. Would you
support pilot programs in the U.S. that would incorporate choice of counsel or
vouchers for the indigent? Why or Why not?

Recent history in England demonstrates that, fundamentally, any system of indigent
defense must be provided adequate funding, staff, and resources. Without adequate resources, no
system can provide effective assistance of counsel.

England’s system, including the choice of counsel, was highly regarded. See In Search of
Gideon’s Promise: Lessons from England and the Need for Federal Help, 55 Hastings L.J. 835
(2004); Public Provision of Legal Services in the United Kingdom: A New Dawn, 24 Fordham
Int’l L.J. 143 (2000). At that time, England provided per capita funding for indigent defense that
was triple that provided in the United States. See Norman Lefstein, Criminal Defense
Representation in England and the United States, Int’l Society for the Reform of Criminal Law -
18th International Conference (August 2004). However, England recently made drastic cuts to
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its indigent defense system and imposed a stringent system of financial means testing for
eligibility for counsel. See Margo Patrick, UK. Legal Brawl Puts Spotlight on Public-Defense
Office, The Wall Street Journal (May 23, 2014); Samira Shackle, How legal aid cuts are harming
the voiceless and most vulnerable, NewStatesman (Jan. 13, 2014). Without adequate resources,
‘England’s program has suffered as have those receiving counsel through it.

In my opinion an effective system of indigent defense must have certain key attributes.
First, counsel must be available, in both structural and practical terms. As I described at the
hearing, in many tribal courts counsel is not provided and is often simply not practically available
due to geographic isolation and limited numbers of lawyers. Another widespread problem that
was discussed (in tribal, state, and local courts alike) was facing the choice of significant delays
to obtain counsel which results in continued detention prior to trial, admissions against interest,
and other significant tactical errors that can compromise the ability to defend the case, and the
disturbing and widespread practice of simply pleading guilty without counsel to “move on,”
without a full understanding of the collateral consequences that often follow even misdemeanor
convictions. To be effective, a system of indigent defense has to make counsel actually and
readily available at all proceedings.

Second, any system of indigent defense must have adequate resources. Those resources
need to be on par with those available to the prosecution. As discussed at the hearing, many
public defenders labor under excessive caseloads, without adequate investigative or expert
resources, and without ability to get additional resources or training. It is hard, if not impossible,
‘to identify a “typical” case and the resources needed to handle it. Some high level felony
prosecutions ultimately involve very straightforward facts, legal issues, and consequences while
some lower level offenses can involve significant resources including mental health experts or
technical experts (such as chemists in driving under the influence cases) and implicate
‘complicated legal issues such as immigration status, eligibility for subsidized housing, and
impacts on the ability to be employed in certain positions. Setting a “standard cost™ for any
‘offense or class of offenses risks not making adequate resources available.

Lastly, there must be independence. Those providing indigent defense must have the
ability to be loyal first, last, and completely to the best interests and decisions of their clients.
That need exists both under the rules of professional responsibility for lawyers and for effective
representation. The structures of any indigent defense system must be attentive to preventing
.improper influence through the appointment, management, or compensation processes.

I identify these three bedrock aspects of a robust indigent defense system because I think
they inforni the discussion of how such a system can and should be structured. I would not argue
that a pilot project for vouchers is impossible. In fact, due to conflicts in multi-defendant cases
(e.g., drug conspiracies) involvement of private attorneys through appointment is necessary even
with a dedicated indigent defense office. That is central to provision of indigent defense in the
federal courts under the Criminal Justice Act. In light of that involvement, a hybrid system
allowing for client choice is certainly possible. Ide think, however, that a system of public
defender offices being the primary means of indigent defense has advantages. [ think it is easier
to obtain the necessary conditions of availability, adequate resources, and independence through
those offices. The expertise developed through doing only criminal defense results in better
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service to clients more efficiently. The relationships developed with other stakeholders in the
criminal justice process promotes the identification of and proposed solution of issues within the
system. Public defender offices do not have to solicit clients, handle civil cases, or otherwise be
distracted from effective representation of the client. While I recognize that this system is not the
only possible system, I do think it is the best system.

Thank you again for the opportunity to address this important issue and these questions. 1
would be happy to provide any additional information to the Committee at any time.

y ﬂ%
Neil Fulton
Federal Public Defender

NE/ng .
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Dear Senator Grassley:

Thank you for calling me as a witness at the hearing on May 13, 2015, and for providing the
opportunity to respond to the questions posed by Senator Vitter. My responses are set forth
below.

1. Selective incorporationists and other scholars have argued that based on original intent,
the framers did not intend for the Fourteenth Amendment to apply the Bill of Rights to the
States. What is the constitutional basis, in your view, for applying the Sixth Amendment
right to counsel 1o States through the Fourteenth Amendment?

As many scholars have recognized, there is a strong historical argument for the right to
counsel in criminal cases initiated by the state, and the Court so held in Gideon v. Waimvright,
372 U.S. 335 (1963). Even if one were to disagree with the Gideon Court’s analysis, moreover,
every Justice on the current Supreme Court appears to agree that the right to counsel serves as
one of the most foundational rights afforded to criminal defendants. Whether through the
incorporation of the Sixth Amendment right to counsel into the Fourteenth Amendment Due
Process Clause,’ or through a right to counsel located directly in the Fourteenth Amendment

! The Court in Gideon, 372 U.S. at 333, held that the Fourteenth Amendment incorporated the Sixth Amendment
right to counsel. Because the Supreme Court has so held, that would appear to be the strougest argumnent for
applying the Sixth Amendment right to the states through the Due Process Clause. Because the Supreme Court set
forth that holding so clearly, however, 1 have devoted most of this section to the other arguments for incorporation.
Athens, GA 30602-6012
Tetephone (706) 542-5098 » Fax (706) 542-7404 « hashimo@uga.cdu » www.law.uga.edu
An Equal Opportunity / Affirmative Action/Veteran/Disability Institution
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right to Due Process, there appears to be no disagreement on the Court that the Fourteenth
Amendment guarantees criminal defendants a right to counsel.”

In Gideon, the Court quite properly recognized that the right to counsel “expresses a rule
so fundamental and essential to a fair trial, and so, to due process of law, that it is made
obligatory upon the States by the Fourteenth Amendment” 372 U.S. at 340. The Court
emphasized that “in our adversary system of criminal justice’—a system in which the
government was represented by counsel-—“any person haled into court, who is too poor to hire a
lawyer, cannot be assured a fair trial unless counsel is provided for him.” Jd. at 344
Accordingly, the Court held that the Fourteenth Amendment’s Due Process Clause guaranteed
the right to counsel in criminal cases.

The Court’s judgment that the Fourteenth Amendment guarantees a right to counsel,
moreover, rested on solid historical and textual footing3 As Professor Akil Amar and others
have painstakingly set forth, the text of the Fourteenth Amendment, along with the debates
accompanying it, demonstrates that the framers intended at the very least that the Fourteenth
Amendment incorporate the individual rights and privileges that the Bill of Rights guaranteed
against the federal govemment.4 And, of course, the Sixth Amendment right to counsel
guarantees a right to counsel in order to protect individuals from the risk of an unfair trial by the
government. As a result, the history of the Fourteenth Amendment demonstrates that the framers
intended that the Sixth Amendment right to counsel apply against state governments.

Even if one believes that the Fourteenth Amendment did not incorporate the Sixth
Amendment tight to counsel, moreover, the right to counsel is so essential to the fundamental
fairness of criminal proceedings that the Fourteenth Amendment itself guarantees a right to
counsel.” Indeed, in a similar context—the right of criminal defendants to waive the right to
counsel and self-represent, which the Court found in the Sixth Amendment®~Justice Scalia has

> To be snre, Justice Felix Frankfurter expressed a very strong view that the Fourtcenth Amendment’s Due Process
Clause guaranteed nothing more than “an exercise of judgment upon the whole course of the proceedings in order to
ascertain whether they offend those canous of decency and fairness which express the notions of justice of English-
speaking peoples even toward those charged with the most heinous offenses.” Sce Adamson v. California, 332 U.S.
46, 67-68 (Frankfurter, J.. concurring). But no member of the current Court appears to take quite so testrictive a
view of the Fourtcenth Amendiment.

Justice Thomas, of coursc, has expressed the strong view that certain substantive (as opposed to procedural)
guarantees of the Bill of Riglts apply to the states only through the Privileges and Immunitics Clause, rather than
the Due Process Clause. See, e.g., McDonald v. City of Chicago, 1ll., 361 U.S, 742, 809-813 (2010) (Thomas, J.,
concurring in part and concurring in the judgment) (concluding that, as a substantive protection, the Sccond
Amendment right to bear arms applies to states through the Privileges and Immunities Clause). But unlike the
Second Amendment right to bear arms, the right to counsel is a procedural right that falls squarely within the Due
Process Clause.
® See, e.g., Akil Amar, The Bill of Rights and the Fourteenth Amendment, 101 YALEL. I. 1193 (1992) (sctting forth
detailed history of the Fourtcenth Amendment).

* Seeid.

% See Tracey Meares, What s Wrong with Gideon, 70 U. CHL L. REV. 215 (2003) (arguing that fundamental fairness
forms a more appropriatc standard for defining Fourteenth Amendment rights than incorporation of the Bill of
Rights).

S See Farefta v. California, 422 U.S. 806 (1975) (holding that the Sixth Amendment guarantees a defendant the
right to represent himsclf).

2



102

expressed the view that the right of self-representation may be directly guaranteed by the
Fourteenth Amendment, rather than being a Sixth Amendment right incorporated into the
Fourteenth Amendment.’ As a result, even had the Supreme Court not held that the Fourteenth
Amendment incorporated the Sixth Amendment’s right to counsel (as it did), the Fourteenth
Amendment independently guarantees the right to counsel.

2. In full consideration of the right to speedy trial, along with the significant debt of the
Federal Government, the inability of States with budget shortfalls to allocate more
resources in this area, and the effectiveness of Clinton era policies in reducing crime
through tougher sentencing laws, what are some specific suggestions that would reduce
your concerns in this area without risking the safety of law abiding citizens while also
allowing States to maintain balanced budgets?

I think it is crucial for the federal government to assist states and localities in their efforts
to more efficiently allocate their precious criminal justice resources towards prosecuting crimes
that threaten public safety. Helping states and localities decriminalize minor offenses that
require significant expenditures and do not threaten public safety provides the most effective
path towards ensuring both public safety and constitutional compliance.

Many of the offenses that states and localities have designated “crimes” are public order
offenses that do not threaten the safety of any person. There are no victims and the defendant
has not threatened the safety of the community in any way. In jurisdictions that have designated
these offenses “crimes,” they are crimes only because the legislature or a local municipal
authority has so designated them. Re-designating these offenses as civil infractions, rather than
crimes, would result in enormous economic benefit. It would relieve jurisdictions of the
obligation to provide counsel, decrease the cost of jailing minor offenders,® and enable offenders
to remain employed and supporting their families.

As to the first point—that many misdemeanor crimes simply do not pose threats to public
safety—the breadth of misdemeanor crimes is somewhat stunning. For instance, in many
jurisdictions, driving on a suspended or expired license is a misdemeanor. A person driving on a
suspended or expired license does not, however, pose a risk to public safety simply because of
the suspended or expired license.” But prosecuting all of the suspended or expired license cases
as criminal offenses creates enormous costs, not only to states (or municipalities if they
prosecute) but also to defendants prosecuted for these crimes and to their families. Indeed,

7 See, e.g., Martinez v. California, 528 U.8. 152, 165 (1999) (Scalia, J., concurring) (noting that although he “might
bave rested [Farettal upon the Due Process Clause rather than the Sixth Amendment,” he believes it “was correct”).
® A number of studies have examined the costs of confining individuals in prisons. More recently, a study
exaniining the cost of incarcerating individuals in county jails found that the costs have increased significantly over
the past twenty years. See Christian Henrichson, Joshua Rinaldi, & Ruth Delaney, The Price of Jails: Measuring the
Taxpayer Cost of Local Incarceration, VERA INSTITUTE OF JUSTICE REPORT (May 20153), available at
hitp:/fiwww.vera.org/sites/defanlt/files/resources/downloads/price-of-jails.pdf  (demoustrating  that the estimated
$22.2 billion cost of incarceration in local jails vastly underestimates the costs of incarceration in those facilities).
° To the extent that an unlicensed driver presents a danger, that danger likely is completely unretated to the license
issue. And, like all other drivers on the road, the individual ean be cited by anthorities for any danger s/hie poses to
others on the road.

]
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3. England has a choice of counsel system that is widely regarded as one of the strengths of
their criminal legal assistance system. Even in the jurisdictions where there are public
defender offices, the indigent can choose the PD office for representation, or opt to retain
their own counsel using a voucher. Would you support pilot programs in the U.S. that
would incorporate choice of counsel or vouchers for the indigent? Why or Why not?

England’s indigent defense system has historically had two critical features that have led
to its success: (1) adequate funding for lawyers representing criminal defendants, and
(2) implementation of rigorous standards that lawyers must meet before they are deemed
qualified to be reimbursed for representing criminal defendants. These two factors have proven
to be critical to the success of England’s system. As a result, I would support a pilot program for
a choice of counsel or voucher system only if that program ensured both adequate funding and
rigorous standards for those receiving contracts for reimbursement of indigent defense
expenditures.

But because states and municipalities are struggling to provide even minimal funding for
indigent defense, and because every study that has examined the issue has concluded that public
defender systems provide indigent defense services more cost-effectively than contract systems, T
am skeptical that any jurisdiction has sufficient resources to fully fund and monitor a system
similar to that existing in England. Indeed, England recently has taken steps to rein in the costs
of its indigent defense system by establishing public defender offices in some jurisdictions.

A brief history of the indigent defense system in England will help put this discussion in
context. Since 1949 (before the Supreme Court’s Gideon decision), English law has guaranteed
counsel to indigent criminal defendants. And because Parliament (rather than the courts)
guaranteed the right to counsel, the English government has historically centrally funded
indigent defense systems.!' In the 1960’s, the Widgery Committee, tasked with examining
indigent defense, determined that defendants should have the right to choose their own counsel,
and England therefore did not develop the tradition of public defender offices that we have in
this country.

The choice of counsel model largely has endured, although in 1999, with the goal of
reducing the cost of indigent defense services, Parliament passed the Access to Justice Act that
authorized (among many other things) the creation of at least some public defender offices."
Several features of the Access to Justice Act deserve mention. First, the Act set forth hourly
reimbursement fees for lawyers representing criminal defendants that fully reimbursed solicitors
for the hours they spent representing criminal defendants. Indeed, very detailed reimbursement
rates were set based upon the type of work the solicitor performed. And the Access to Justice

' See Norman Lefstein, In Search of Gideon's Promise: Lessons from England and the Need for Federal Help, 55

HasTiNGS L.J. 835, 862-63 (2004). This funding mode! contrasts starkly with the model in this country, in which
states and localities bear the cost of providing lawyers in all but federal criminal cases.
Y Id. at 866-69.
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Act made clear that the government would reimburse solicitors for the hours they spent along
with any expenses that the solicitor reasonably incurred.

Second, the Access to Justice Act required that solicitors selected by criminal defendants
be “qualified.” The process of qualification was somewhat detailed, but it essentially required
that those solicitors first obtain a specialist quality mark (“SQM™) by demonstrating, among
many other things, that they had mechanisms in place to assure that they could adequately meet
clients” needs and to assure the quality of their representation.'®  An independent agency
screened SQM applications, and the solicitor’s office then underwent a number of audits before
receiving the SQM. Offices that received SQM designation also had to undergo annual audits to
ensure quality representation.

Finally, the Access to Justice Act permitted creation of public defender offices.!
Because defendants still could choose between the public defender and any of the solicitors who
had achieved SQM designation, public defender offices had to compete for clients with those
solicitors. As a result, although some public defender offices were created after the Access to
Justice ﬁct was passed, they have flourished primarily in rural areas that lacked adequate
counsel.

In 2012, concerned about the soaring costs of indigent defense services, Parliament
passed the Legal Aid, Sentencing and Punishment of Offenders Act (“LASPQ”), which modified
certain ways in which indigent defense services were provided. For instance, the organization
that had been charged with designating SQM’s was disbanded, and the Lord Chancellor now is
more directly involved in designating a person to qualify eligible solicitors."” But the two main
features discussed above—guaranteed adequate funding and qualification of solicitors—remain.
The assurance of adequate funding and quality control mechanisms has led to the success of
England’s choice of counsel system.

By contrast, in this country, the right to counsel has been chronically and severely
underfunded, both for public defenders and for contract counsel. As a result, unless legislatures
correct the chronic underfunding of the indigent defense systems, providing a choice of counsel
in that underfunded system will not improve the American system. Instead, providing that
choice may well exacerbate the existing problems with the indigent defense system in this
country because adequately funding such a system likely would be even more expensive than
adequately funding our current system.

Unlike in England, which has only very recently begun to develop a limited number of
public defender offices, states across this country have steadily moved towards public defender

B Id at 869-870.

'* Id. at 875-77.

% 1d. at884.

Id. at 885-86. On this issue, it is notable that many solicitors’ offices strennously opposed the creation of public
defender offices because of the risk of competition. Id.

7 LASPO, Part1,§ 1.

® Indeed, England’s experience with the exponentially increasing costs of its choice of counsel (rather than pnblic
defender) systetn of counsel demonstrates this point.

&
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systems, in large part because all of the evidence demonstrates that public defender offices
operate more efficiently than indigent defense systems that enter into contracts with private
lawyers. Of course, as discussed in my earlier written testimony, part of the difficulty that
localities face in providing representation to misdemeanor defendants is that in at least some
jurisdictions, the state-wide public defender systems do not represent criminal defendants who
appear in courts in which misdemeanor cases are prosecuted. As a result, localities have had to
enter into contracts with private attorneys to provide representation in these cases, and those
lawyers simply fail to provide the representation that the clients need.'

The key point is that jurisdictions across the United States have been unable to
adequately fund even the more efficient public defender model that has developed in this
country, let alone a more expensive system like that operating in England. Without devoting
resources to each criminal defendant in this country that are roughly equivalent to that spent per
defendant by England, a choice-of counsel system likely would have all of the problems that flat
fee contract systems have had in this country.® As a result, without significant infusions of
resources into indigent defense systems, jurisdictions should operate systems that most
efficiently use indigent defense resources—namely, public defender systems, rather than choice
of counsel systems.

Thank you very much.

Sincerely,

—s

Erica J. Hashimoto

Assoc. Dean for Clinical Programs

& Experiential Learning

Allen Post Professor of Law and

Josiah Meigs Distinguished Teaching Professor

%" For a discussion of the problems with flat-fee contracts for indigent defense service providers, see, e.g., Bureau

of Justice Assistance, U.S. Dep’t of Justice, Contracting for Indigent Defense Services: A Special Report 13-15
(2000), available at http://www.ncjrs.gov/pdffiles1/bja/181160.pdl (detailing the caseload problems that often arise
in contract counscl systems).

% See Am. Bar Ass’n, Standards for Crimuinal Justice: Providing Defense Services, standard 5-1.2 cuut. At 6 (3d ed.
1992), available at http://www.abanet.org/crimjust/standards/providing defense.pdf (noting that contract systems
have “failed to provide quality representation to the accused™).
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QUESTIONS FOR THE RECORD FROM SENATOR DAVID VITTER
HEARING ON “PROECTING THE CONSTITUTIONAL RIGHT TO COUNSEL
FOR INDIGENTS CHARGED WITH MISDEMEANORS”

MAY 13,2015

Sclective incorporationists and other scholars have argued that based on original
intent, the framers did not intend for the Fourteenth Amendment to apply the Biil
of Rights to the States. What is the constitutional basis, in your view, for applying
the Sixth Amendment right to counsel to States through the Fourteenth
Amendment?

Answer: Duncan v. State of Louisiana, 391 U.S. 145, 88 S.Ct. 1444, 20 L.Ed.2d
491 (1968), is helpful in answering this question. There, the issue was whether
the Fourteenth Amendment extended the Sixth Amendment right to a jury trial to
a man who convicted of battery and sentenced only to sixty days confinement on
a state charge. In holding that it did, the Court set forth the following test to
determine whether a right guarantecd by the Sixth Amendment in federal criminal
cases is also protected against state action by the Fourteenth Amendment:

The test for determining whether a right extended by the Fifth and
Sixth Amendments with respect to federal criminal proceedings is
also protected against state action by the Fourtcenth Amendment
has been plirased in a variety of ways in the opinions of this Court.
The question has been asked whether a right is among those
“fundamental principles of liberty and justice which lie at the base
of all our civil and political iustitutions,” Powell v. State of
Alabama, 287 U.S. 45, 67, 53 S.Ct. 55, 63, 77 L.Ed. 158
(1932); whether it is ‘basic in our system of jurisprudence,’ In re
Oliver, 333 U.S. 257, 273, 68 S.Ct. 499, 507, 92 L.Ed. 682 (1948);
and whether it is ‘a fundamental right, essential to a fair
trial,” Gideon v. Wainwright, 372 U.S. 335, 343344, 83 5.Ct.
792, 796, 9 L.Ed.2d 799 (1963); Malloy v. Hogan, 378 U.S. 1, 6,
84 S.Ct. 1489, 1492, 12 L.Ed.2d 653 (1964); Pointer v. State of
Texas, 380 U.S. 400, 403, 85 S.Ct. 1065, 1067, 13 L.Ed.2d 923
(1965).

Duncan, 391 U.S. at 148-49, 88 S.Ct. 1444, 20 L.Ed.2d 491 (footnote

omitted). I believe that under any of the above phrasings, the Sixth
Amendment right to counsel in federa] cases is extended to state prosecutions.
At its core, the Fourteenth Amendment protects against is the deprivation of
liberty. The right to counsel where the accused is at risk of losing his liberty
is just as important in state criminal prosecutions as it is in federal criminal

prosecutions.



DHIO JUSTICE & POLICY CENTER
DECEMBER 6, 2016
SINGLETON RESPONSES
PAGE 3

109

In full consideration of the right to speedy trial, along with the significant debt of
the Federal Government, the inability of States with budget shortfalls to allocate
more resources in this area, and the effectiveness of Clinton cra policies in
reducing crime through tougher sentencing laws, what are some specific
suggestions that would reduce your concerns in this area without risking the
safety of law abiding citizens while also allowing States {0 maintain balanced
budgets?

Answer: There is no substitute for the provision of counsel in misdemeanor
cases. We spend more money incarcerating individuals who should not — and
would not — be in jail if they had adequate representation than we would if we
paid for quality representation.

‘When I was a young public defender with the Neighborhood Defender Service
of Harlem (“NDS”) in the mid-1990s, we made a compclling case that we
actually saved the state money in incarceration costs by providing high quality
representation. As a result of our services. we saved people who did not belong
in jail or prison from costly incarccration at taxpayer expense. And our
effectiveness did not compromise public safety. To the contrary, because NDS
provided holistic services in addition to legal representation, we were often able
to provide, or connect our clients to, social services that addressed the root causes
of their entry into the criminal justice system. Thus, our services enhanced, and
did not detract from, public safety. For this reason, choosing between funding
public defenders and protecting the community is a false choice. We can — and
should — do both.

England has a choice of counsel sysiem that is widely regarded as one of the
strengths of their criminal legal assistance system. Even in the jurisdictions
where there are public defender offices, the indigent can choose the PD office for
representation, or opt to retain their own counsel using a voucher. Would you
support pilot programns in the U.S. that would incorporate choice of counsel or
vouchers for the indigent? Why or Why not?

Answer: This is an interesting idea that I have not spent much time thinking
about. I do have serious concermns about such a program, which I will share
below. But first I have some anecdotal information to provide.

When I was a public defender with NDS, our clients “retained” us as an
alternative to the traditional public defender services offered by the Legal Aid
Society Criminal Defense Division (“LAS™). Unlike LAS, NDS was a
community-based public defender that made itself available to its clients 24 hours
a day, 7 days per week. Clients or their familics could call us as soon as they
were arrested, and in some instances before arrest, to get services, as opposed to
waiting for the first court appearance to mect their assigned lawyer. I never had
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As stated above, we support the solutions proposed by the witnesses at the May 13 hearing. We
also believe that holding additional hearings on this subject is important. The May 13 hearing
was a good start in laying the groundwork for establishing a record of the scope of the problem
and in noting some solutions. More work on this needs to be done, and we should take
advantage of the momentum established by the hearing to make progress. The very fact that the
federal government is directing attention to these Constitutional deficiencies in the states is a stef
forward in making improvements.

The ACCD is available to work with you and your staff to identify and implement solutions to
the problem of unavailability of counsel in misdemeanor cases. No one should have the
Constitutional right to counsel denied simply because he or she cannot afford to retain an
attorney for a misdemeanor charge.

Sincerely,

Avis E. Buchanan

Chair

Executive Committee

American Council of Chief Defenders
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their clients for the first time minutes before critical proceedings. There are many courts
around the country where cases are adjudicated without the presence of counsel at all.
Additionally, public defenders are frequently outgunned by prosecutors armed with
greater resources, larger stafts, and partnerships with local police departments.

The Indigent Defense Crisis Is Exacerbated by Misdemeanor Offenses

These failures are even more glaring when considering the deprivation of the right to
counsel in misdemeanor cases. As demonstrated through litigation and other advocacy,
the ACLU shares the concerns of the Committee and others that “justice” is “blindingly
swift” for the millions of Americans charged with misdemeanors each year.
Misdemeanor charges, which account for 70% to 80% of criminal cases annually, are
how a majority of Americans are exposed to our criminal justice systems. And
unfortunately, misdemeanor convictions can have consequences similar to felony
convictions — fines, jail time, and loss of employment opportunities. Despite these
consequences, it is estimated that one in every four misdemeanor defendants facing jail
time is not represented by a lawyer.

Indigent Defense Failures Fuel Mass Incarceration

Additionally, ineffective handling of indigent defense cases, including misdemeanor
cases, fuels mass incarceration. The failure to provide zealous representation throughout
a criminal case results in more people being detained pretrial, more convictions (and
hence more people with criminal records, which have both direct and indirect
consequences on future incarceration), and more sentences of incarceration. Along with
numerous other factors, inadequate indigent defense systems have resulted in the United
States representing 5% of the world’s population but nearly 25% of its inmates.

By the close of 2010, America had 1,267,000 people behind bars in state prisons, 744,50(
in local jails, and 216,900 in federal facilities — more than 2.2 million people
incarcerated. The “tough on crime” politics of the 1980s and 1990s — which has
inundated our court system with misdemeanor cases — has also fueled an explosion in
incarceration rates. Mass incarceration has proven more costly than providing adequate
counsel to poor defendants.

In New York, Named Plaintiff Charged with Misdemeanor, but Pleads to Felony

In October 2014, the New York Civil Liberties Union settled Hurrell-Harring et al., v.
State of New York (15 N.Y.3d 8 (2010)) having challenged New York’s public defense
system. The law suit argued that New York’s failure to provide adequate funding,
resources, and oversight to the public defense system threatened to deprive indigent

' John R. Emshwiller and Gary Fields, Justice Is Swift as Petty Crimes Clog Courts, WSJ, Nov. 30, 2014,
available at http:/iwww.wsj.com/articles/justice-is-swift-as-petty-crimes—clog-courts-1417404782.

2 ACLU, Mass Incarceration, available at https://www.aclu.org/issues/mass-incarceration.
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defendants of their constitutional right to meaningful and effective assistance of counsel.
The named plaintiff Kimberly Hurrell-Harring, who committed a misdemeanor, was
advised by her public defense attorney to plead guilty to a felony, causing her to lose her
job and home while in jail>

The terms of the settlement agreement reflect the substantial and systemic reforms that
are needed in the New York indigent defense system. Indigent criminal defendants will
now have a lawyer at the first court appearance, where bail is often set and pleas are
taken. Caseload standards will be imposed to now substantially limit the number of cases
any lawyer can carry. The Office of Indigent Legal Services will also serve as a state-
level oversight entity that ensures the constitutional provision of public defense service.

In Mississippi, Failure to Pay Bail Results in Indefinite Detention (Even for
Misdemeanors)

In September 2014, the ACLU brought a class action suit in Scott County, Mississippi
(Burks, et al. v. Scott County, Mississippi, 3:2014cv00745 (S.D. Miss)), where people
who can’t afford bail are routinely held in jail for as long as a year without appointed
counsel or an indictment. In Mississippi, there is no limit on how long a prosecutor has to
indict someone. One Scott County resident was held in the county jail three times in
seven years with no formal charges against him and without the assignment of counsel.
For this ACLU client, these three arrests have meant over three years in jail without being
found guilty of a crime — each time, he was eventually released from the jail without a
trial or conviction.*

Indefinite detention in Mississippi is not limited to felony offenses. A 2003 NAACP LDF
report featured the story of a Gulfport misdemeanant shoplifter who was incarcerated for
14 months before trial.” And unfortunately, Mississippi is not an isolated example, with
poor people throughout the country confined to jail indefinitely because they cannot
afford bail and are waiting for an indictment or public defender.®

* NYCLU, Hurrell-Harring et al., v. State of New York (Challenging New York State’s failure to provide
adequate public defense services), available at hitp://www.nyclu.org/node/1538.

* ACLU, ACLU Sues Scott County on Behalf of Mississippians Jailed Indefinitely Without Lawyer or
Indictment, Sept. 24, 2014, available at hitps://www.aclu.org/news/aclu-sues-scott-county-behalf-
mississippians-jailed-indefinitely-without-lawyer-or-indictment.

> NAACP LDF, ASSEMBLY LINE JUSTICE: MISSISSIPPL'S INDIGENT DEFENSE CRISIS, Feb. 2003,
http://www.americanbar.org/content/dam/aba/migrated/legalservices/downloads/sclaid/indigentdefense/ms
_assemblylinejustice.authcheckdam. pdf.

¢ Supra note 4.
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In Washington, Indigent Misdemeanor Defendants Deprived of Right to Counsel

Reforms are also underway in Washington’s Mt. Vernon and Burlington municipal
defense systems as a result of litigation brought by the ACLU of Washington State. In
December 2013, in Wilbur v. City of Mt. Vernon (989 F. Supp. 2d 122 (W.D. Wash.
2013)), the U.S. District Court in Seattle found that the public defense system of Mt.
Vernon and Burlington deprives indigent persons who face misdemeanor criminal
charges of their fundamental right to assistance of counsel.

In Mt. Vernon and Burlington, public defenders had excessively high caseloads, rarely
provided an opportunity for the accused to confer with them in a confidential setting,
rarely engaged in investigations or researched possible legal defenses, and overall failed
to meaningfully represent their clients. Further, it found that city officials made deliberate
choices that directly led to the deprivation of rights and failed to monitor or evaluate the
system, turning a blind eye to its obvious problems. The court concluded that the defense
services for indigent clients amounted to little more than a “meet and plead” system.”

In Michigan, District Judge Has Over 100 Misdemeanors on His Docket Every Day

In June 2013, as result of ACLU litigation and advocacy with allies, Michigan created an
indigent defense commission — a statewide structure for the delivery of public defense
services. The commission goals include a more independent defense system; county-
based systems with reasonable caseload requirements; additional resources to provide
experienced and quality representation of counsel; and regular oversight and support to
ensure the right to counsel is protected ® However, in cities like Detroit, court statistics
show that a district judge may have over 100 misdemeanor cases ~ or one every four
minutes — on his or her docket every day.’

In Pennsylvania, Public Defender Office Stops Representation in Misdemeanor
Cases

In April 2012, the ACLU of Pennsylvania filed a class action lawsuit against
Pennsylvania’s Luzerne County (Flora v. County of Luzerne, No. 14-1854 (3d Cir. 2015),
alleging that gross and chronic underfunding of its Office of the Public Defender has led
to widespread violations of indigent defendants’ constitutional right to adequate counsel.
Overwhelming caseloads in Luzerne County caused the Chief Public Defender to restrict
new cases to only the most serious ones, such as murder, sex and other felonies that
resulted in pre-trial detention. As a result, many individuals face criminal prosecutions

* ACLU, Ruling says individuals “not represented in any meaningful way,” Dec. 5, 2013, available at
https://www.aclu.org/news/federal -court-finds-public-defense-system-violates-constitutional-rights-
indigent-defendants.

® Tanya Greene, Victory! Michigan Turns the Corner on Public Defense Reform, ACLU BLOG, July 1,
2013, available at hitps://www.aclu.org/blog/victory-michigan-turns-corner-public-defense-reform.

? Supra note 1.



120

without lawyers. The defender’s office has turned away at least 300 people. Since
unmanageable caseloads prevent lawyers from providing representation that met
constitutional and professional standards, the ACLU is seeking manageable caseloads,
publiclc(i)efender hiring, and assignment of private counsel for Luzerne’s public defender
office.

In 1996, the ACLU sued Pennsylvania’s Allegheny County in Doyle v. Allegheny County
Salary Board (No. GD-96-13606 (Penn. Ct. Com. P1. 1997)), alleging that their Office of
the Public Defender failed to provide constitutionally adequate representation to indigent
criminal defendants, juveniles charged with delinquency, and people subject to
involuntary mental health commitments. After two years of contentious litigation, the
lawsuit resulted in an agreement designed to improve the office, which called for
increased funding, staffing, training and management, as well as written policies
promoting best practices. Today, while the county met the funding and staffing
requirements, reforms remain for the office to adopt necessary standards, maintain high-
level training, and implement practices that are an indispensable part of a constitutionally
adequate indigent defense system."!

Congress’ Role in Indigent Defense Reform

As this Committee examines the failures of states and localities to provide indigent
defense in accordance with the Constitution, there is a role for the federal government to
play. Congress should consider how to incentivize state and local jurisdictions to use
federal dollars for indigent defense. A Government Accountability Office (GAO) study
revealed that little more than half of grantees knew that Department of Justice federal
dollars could be used for indigent defense. And for those grantees that did allocate federal
dollars to indigent defense, they allocated just 2% to 14% for this purpose. >

Congress should explore legislation that would create a national clearinghouse that would
support state and local indigent defense systems and provide training to improve the
quality of representation provided to indigent clients. Representative Ted Deutch’s (D-
FL) National Center for the Right to Counsel Act, HR. 2063, would create such a
resource.

Congress should consider legislation that would give the U.S. Attorney General
the authority to obtain appropriate equitable and declaratory relief to eliminate a pattern
or practice of conduct that deprives persons of their rights to assistance of counsel. The

' ACLU of PA, Flora v. Luzerne County, available at http://www.aclupa.org/our-
work/legal/legaldocket/flora-v-luzerne-county 1/.

Y ACLU of PA, A Job Left Undone: Alleghany County’s Fork in the Road, available at
http://www.aclupa.org/issues/criminaljustice/indigent-defense-reform/job-left-undone-aliegheny-countys-
fork-road/.

2 GAO, DOJ Could Increase Awareness of Eligible Funding and Better Determine the Extent to Which
Funds Help Support this Purpose, May 2012, available at http:/f'www.gao.gov/assets/600/590736.pdf.
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Gideon’s Promise Act, S. 597 sponsored by Senator Patrick Leahy (D-VT) in the last
Congress, would provide the Attorney General with this authority.

The House and Senate Judiciary Committees should continue examining indigent defense
through hearings, including oversight hearings of the Department of Justice’s Access to
Justice (ATJ) office. Congress should support ATJ and its mission to address the access-
to-justice crisis in the criminal and civil justice system. ATJ, along with the Civil Rights
Division, has taken an active role in addressing the indigent defense crisis by filing
statements of interest in right to counsel cases.

Finally, Congress should consider the impact of sequestration on federal public defender
offices. In order for the federal public defender system to continue serving as a model for
indigent representation, funding may need to be restored to pre-sequestration levels.

Thank you for considering our concerns with the country’s indigent defense systems. Please
contact legislative counsel Kanya Bennett at (202) 715-0808 with any questions or
comments.

Sincerely,

Ate [/ Zz/// K g;uj,a, M
Michael W. Macleod-Ball Kanya Bennett
Acting Director Legislative Counsel

cc: Members of the Senate Judiciary Committee
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The Honorable Chairman Grassley
May 6, 2015
Page 2

A misdemeanor is a less serious offense, for which punishment is generally limited to one year in
jail. Nationally, the number of annual admissions to jail for misdemeanor convictions have nearly
doubled, from 6 million in 1983 to approximately 12 million in 2013, about 19 times the number
of those entering state and federal prisons for felony convictions.?

Whether an individual has a misdemeanor or felony conviction, the collateral consequences
faced because of a criminal record exist. This makes it even more vital that the individual liberties
guaranteed by the Sixth Amendment are provided in both situations. Currently, 1 in 3 Americans
have some type of criminal record (felony, misdemeanor, or arrest) and this often means limited
access to jobs, professional licenses, housing, education and/or certain constitutional rights. Even
if the criminal record is for a misdemeanor, the individual and his/her family could bear collateral
consequences. Had the individual been provided effective counsel when charged, there may not
have been a guilty plea and the resulting negative consequences of a criminal record. Thus, it is
essential the Sixth Amendment right to counsel apply in misdemeanor cases when there is any
chance of incarceration, probation or suspended sentence.

We unconditionally support the Sixth Amendment and the entire Bill of Rights, which is the
bedrock of our free society. As a result, last year, we made a grant to the National Association of
Criminal Defense Lawyers (NACDL) to fund training for court-appointed lawyers in criminal cases
and to examine state leve! indigent defense delivery systems to ascertain strengths in the systems
that can be replicated elsewhere, as well as weaknesses and the ways in which those can be
rectified.

Once again, thank you for convening a hearing to highlight this important issue and thank
you for the opportunity to submit this letter of support. We hope your leadership will strengthen
the Sixth Amendment and protect the freedom and rights of all Americans, including those who
are most negatively impacted by lack of access to a competent defense lawyer.

Respectfully submitted,

“Wewd V. Wil

Mark V. Holden

2 Todd D. Minton and Daniela Golinelfi, Jaif Inmates at Midyear 2013 Statistical Tables, U.S. Department of Justice, Office
of lustice Programs, Bureau of Justice Statistics, 2014, p. 4. E. Ann Carson, Prisoners in 2013, U.S. Department of Justice,
Office of justice Programs, Bureau of Justice Statistics, 2014,
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THE GIDEON DECISION: CONSTITUTIONAL MANDATE
OR EMPTY PROMISE?

AFIFTY-YEAR DEAL UNDER FIRE
Stephen F. Hanlon*

For 50 years now, with a few notable exceptions, courts, legislatures,
sovernors, the organized bar and, yes, even public defenders, have brokered
a deal about how to respond to the U.S. Supreme Court’s 1963 decision in
Gideon v. Wainwright,! which established the right to counsel in criminal
cases. Here’s the deal. Legislatures and other public funders would grossly
underfund public defender organizations. Public defenders thus faced with
grossly excessive caseloads would then triage these scarce resources,
pushing more resources to more serious cases, but providing the illusion of
a lawyer for thousands of clients with less serious charges, including
misdemeanors and even felonies, in a “meet ‘em and plead ‘em” assembly
line system of justice.

Make no mistake about it, these public defenders were for the most part
remarkable lawyers, undertaking the Herculean, yet Sisyphean task of
providing counsel to millions of impoverished, primarily black and brown
citizens accused of crime. But a deal is a deal. And this particular deal
played out in front of trial courts every day. Our courts knew very well
what was going on right in front of them. Justice Stevens, speaking in a
Fourth Amendment context that could well apply to the Sixth Amendment,
has described our criminal courts as “loyal foot soldier{s] in the Executive’s
fight against crime.”

Until recently, the silence of state bar associations about this complete
abandonment of the rule of law has been nothing less than astonishing. The
Sixth Amendment aside, Model Rule 1.7(a)(2) provides that a lawyer shall
not represent a client if there is a significant risk that the representation of
one or more clients will be materially limited by the lawyer's
responsibilities to another client’ Model Rule 1.16(a)(1) provides that in

* Remarks of Stephen F. Hanlon at the 2013 Annual Kentucky Bar Association Convention. Chair,
ABA’s Indigent Defense Advisory Group for the Standing Committee on Legal Aid and Indigent
Defendants and former Pro Bono Partner at Holland & Knight, LLP.

! Gideon v. Wainwright, 372 U.S. 335 (1963).

% California v. Acevedo, 500 U.S. 565, 600 (1991) (Stevens, T., dissenting).

* MODEL RULES OF PROF’L CONDUCT R. 1.7(2)(2) (2013).
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that situation the lawyer must decline the representation.* Faced with
certain knowledge of this virtually universal system of triage in the defense
function in our criminal courts, other than plaintive cries for more funding
from legislative bodies, the state bar associations did little or nothing.

That same thing could not be said for the American Bar Association.
Led by its Standing Committee on Legal Aid and Indigent Defendants
(SCLAID), the ABA has been in the forefront on this issue for decades, In
1990, The ABA House of Delegates approved “black letter” standards that
were published in the ABA Standards for Criminal Justice: Providing
Defense Services® Standard 5-5.3 provided in pertinent part that public
defenders faced with excessive caseloads “must take such steps as may be
appropriate to reduce their pending or projected caseloads, including the
refusal of further appointments.”™

In 2002, the House of Delegates of the American Bar Association
approved a resolution sponsored by SCLAID entitled Ten Principles of a
Public Defense Delivery System (Ten Principles)” Principle 5 stated
succinctly:  “Counsel’s workload should never be so large as to lead to
breach of ethical obligations, and counsel is obligated to decline
appointments above such levels.” In 2006, the ABA’s Standing Committee
on Ethics and Professional Responsibility issued Formal Opinion 06-441,
which reiterated that public defenders faced with excessive caseloads must
not accept new clients.” Finally, in 2009 the ABA’s House of Delegates
approved the Eight Guidelines of Public Defense Related to Excessive
Workloads (the Eight Guidelines), providing a detailed action plan for
declining representation in the face of excessive caseloads.

In the midst of all of this ABA attention to this problem, The Missouri
Bar joined the effort to repudiate the fifty-year deal. Missouri Bar President

4 MODEL RULES OF PROF’L CONDUCT R. 1.16(a)(1) (2013).

® ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES (3d ed. 1992),
http://www.americanbar.org/content/damy/aba/publications/criminal justice_standards/providin_defense
_services.authcheckdam.pdf

© Id. at Standard 5-5.3.

7 See ABA STANDING COMM. ON LEGAL AID & INDIGENT DEFENDANTS, TEN PRINCIPLES OF A
PUBLIC DEFENSE DELIVERY SYSTEM (Feb. 2002), available ar
www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/ls
_sclaid_def_tenprinciplesbooklet.authcheckdam.pdf {hereinafter TEN PRINCIPLES].

8 Id at2.

° ABA Comm. on Ethics and Prof’1 Responsibility, Formal Op. 06-441 (2006).

1 See generally ABA STANDING COMM. ON LEGAL AID & INDIGENT DEFENDANTS, EIGHT
GUIDELINES OF PUBLIC DEFENSE RELATED TO EXCESSIVE WORKLOADS (Aug. 2009), available at
http://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/ls_sclaid_de
f eight_guidelines_of public_defense.pdf-29k-2013-02-04.
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Doug Copeland led that bar association’s efforts by appointing a task force
to study this problem, composed of judges, legislators, prosecutors, bar
leaders and practitioners, and ultimately obtained passage of a bill
providing for case refusal for public defenders facing excessive caseloads,
unanimously in the Missouri Senate and overwhelmingly in the Missouri
House. Unfortunately, the Governor vetoed the bill. But another important
party to the deal had disavowed the deal.

Next, the Missouri Public Defender (MPD) challenged the deal. In
2006, all Missouri public defenders kept their time for 12 weeks and, based
on that timekeeping, the MPD developed a protocol for case refusal and in
2008 promulgated a rule for case refusal, incorporating the protocol into the
rule. In 2010, the MPD filed a motion in a trial court in Springfield,
Missouri seeking to refuse additional cases. The trial court did not question
the fact that the MPD faced excessive caseloads, but appointed the MPD to
represent an indigent criminal defendant anyway.

On appeal, the Missouri Supreme Court held that a judge may not
appoint counsel when he is aware that counsel is unable to provide effective
assistance of counsel because of excessive caseloads.®  The court
specifically rejected the Strickland standard in a case which seeks
prospective, not retrospective relicf, and then held that the Sixth
Amendment includes a prospective right to effective counsel at all critical
stages of the proceeding.” The court advised trial courts to manage their
dockets by triaging cases so that the most serious offenses and other priority
cases take precedence in appointment of the public defender and in
scheduling for trial. The court noted that this remedy was not without
certain costs, including the potential release of some offenders because of
their rights to speedy trial.”

So at this point, three of the parties to the 50-year deal, at least in
Missouri, had disavowed that deal: the Missouri Bar, the Missouri Public
Defender and the Missouri Supreme Court. The legislative response to the
Waters decision, however, at least initially, was a strong reaffirmation of

. 1 See Missouri Pub. Defender Comny’'n v. Waters, 370 S.W.3d 592 (Mo. 2012) (en banc).
A

B Id. at 611-12. Nearly half of the states, including Missouri, have constitutional provisions that
provide their supreme courts with a power of general superintendence over the state’s justice system or
its functional equivalent. Stephen F. Hanlon, State Constimutional Challenges to Indigent Defense
Systems, 75 Mo. L. REv. 751, 767 n. 106 (2010). A compelling case can be made that in states like
Missouri with longstanding systemically unconstitutional criminal justice systems (to the extent, usually
about 80%, that they involve the public defender), the state supreme court should direct trial courts to so
triage their cases, (not simply so advise them, as the court did in Wazers), when no lawyer is available
because of the excessive caseload of the public defendey.
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the 50-year deal, with threats to privatize large parts of the defender system
and cap compensation for the private bar at unreasonable levels.

Fortunately, the Director of the MPD, Cat Kelly, waged a remarkably
effective campaign to persuade the Legislature of the folly of most of its
proposals, and in the end, while stripping the MPD of its rule making
authority, the Legislature provided a statutory procedure for case refusal
when the MPD faces excessive caseloads. That statute attempts to limit
relief in excessive caseloads cases to an individual lawyer or lawyers,* and
to prohibit office-wide relief, but such a limitation has obvious separation
of powers problems, which will undoubtedly be litigated in the context of
an office attempting to operate at 200% or 300% of capacity. The Governor
is not expected to veto this bill, since the prosecutors have voiced no
opposition.

Thus, all parties to the 50-year deal in Missouri now appear to have
rejected it: the Legislature, the Governor, the Missouri Supreme Court, the
Missouri Bar and the MPD. But shortly after the decision of the Missouri
Supreme Court in Waters, Missouri’s Auditor, Tom Schweich, raised an
important and principled objection to the MPDY’s case refusal protocol. In
developing that protocol, the MPD had used the 12 weeks of timekeeping it
had conducted in 2006, but had also relied in part on the 1973 NAC
Standards in adjusting the resulting case weights to arrive at its
determination of how many hours should be spent on the various categories
of cases it handled.

That was a serious problem. The NAC Standards were not evidence
based and did not account for changes in technology, changes in complexity
or even different degrees of seriousness (e.g., the category “felonies” was
not broken down into felonies of various seriousness). For those reasons,
Norman Lefstein in his recent publication Executive Summary and
Recommendations: Securing Reasonable Caseloads,” has specifically
advised public defenders not to rely on the 1973 NAC Standards, and has

" The decision to transfer one or more cases of one public defender facing an excessive caseload to
another public defender within that office not so burdened is one for which the judiciary is uniquely
unfit. That decision, pursuant to Model Rule 5.1, belongs to the supervising attorney in that office,
whose obligations in that regard are spelled out in some detail in ABA Comm. on Ethics and Prof’l
Responsibility, Formal Op. 06-441, at 3. In a state such as Missouri, which ranks 49™ out of 50 states in
per capita funding for indigent defense, it is precisely office-wide relief that will almost invariably be
required.

5 NORMAN LEFSTEIN, SECURING REASONABLE CASELOADS: ETHICS AND LAW IN PUBLIC DEFENSE
140-60 (2011), available at
http://www.americanbar.org/content/dam/aba/publications/books/ls_sclaid_def securing_reasonable_ca
seloads.authcheckdam.pdf-434k-2013-02-04.
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more recently described them as “absolutely worthless” for case refusal
purposes.’

The Missouri Auditor acknowledged that the MPD had a serious
excessive caseload problem. That was obvious, since the MPD’s caseload
had dramatically increased in the past ten years, while its budget had been
essentially flat-lined. But, Auditor Schweich argued persuasively, the MPD
did not have reliable data to support its conclusion about where to draw the
line at which its workload was excessive. An evidence-based approach was
essential, he concluded, and the MPD did not have that.

The MPD and SCLAID took up Auditor Schweich on his conclusion.
SCLAID retained the highly respected St. Louis accounting and consulting
firm of RubinBrown to develop a Delphi study for the MPD for use in
budgeting, operations and case refusal, if necessary. A Delphi study is a
structured process for collecting and distilling knowledge from a panel of
experts. Here, based on timekeeping (now in effect permanently for the
MPD for all attorneys and staff), the MPD will produce evidence in tenths
of an hour, by category of case and by task, asto (a) what the MPD is now
doing, (b) what the MPD is not now doing and (c) what the MPD should be
doing. Included in the panel of experts will be highly respected members of
the private criminal defense bar who do work similar to that of the MPD.

RubinBrown’s deliverable will be made available to the MPD by
August 31, 2013. Included in the RubinBrown deliverable will be a
detailed description of the methodology employed in this study, written in
such a way that it can, to the extent practicable, and with appropriate
modification, provide a blueprint for how other state and local public
defender programs can replicate this methodology in their respective
jurisdictions. This blueprint will be widely distributed by SCLAID to
public defenders throughout the nation.

A central premise of the ABA’s Eight Guidelines is that the evidence-
based professional judgment of an experienced public defender is entitled to
substantial deference by the courts. The MPD will now take the results of
the RubinBrown Delphi study and use it for the budget it will present to the
Governor and the Legislature in the fall. This Delphi study, therefore, will
not be just another study that winds up on the shelf. On the contrary, the
MPD will emerge from this process with the intellectual capacity to

6 Jenna Greene, Reckoning for Caseload Relief, THE NATIONAL Law JOURNAL (May 27, 2013),
available at
hetp/rwww. law.comljsp/nli/PubArticleNLJ jsp 2id=1202601584033 &rss=rss_nlj &slreturn=2013062422
5353
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incorporate the study’s techniques and methodology in its budgeting, its
operations and, if necessary. its case refusal litigation.

On May 23, 2013, the Florida Supreme Court issued a decision
upholding the right—indeed the duty—of Carlos Martinez, the Miami-Dade
Public Defender to refuse additional appointments when his defenders were
carrying an average of 400-plus felonies.” Here again, the Florida Supreme
Court squarely held that Strickland is not the standard in a case seeking
prospective relief such as this one.® Strickland is the standard for cases
where the relief sought is to overturn a conviction, and since no such relief
is sought in case refusal cases like this and Warers, it is inapplicable. In the
latter cases, the appropriate standard is the standard articulated in the
Eleventh Circuit’s 1988 decision in Luckey v. Harris:® likelihood of
substantial and immediate irreparable injury.®

This was not the first time that the Strickland standard had been
rejected in litigation involving prospective relief in the context of indigent
defense. In Lavallee v. Justices in the Hampden Superior Court? a case
involving chronic underfunding of the Commonwealth’s assigned counsel
system of indigent defense seeking prospective relief, the Massachusetts
Supreme Judicial Court specifically adopted the Luckey v. Harris test and
did not require a Strickland showing of harm.” Likewise, the Towa
Supreme Court in Simmons v. State Public Defender,” specifically rejected
Strickland’s prejudice test and adopted the Luckey v. Harris test in a case
involving systemic or structural challenges to an indigent defense system.*

Public defenders have long and rightly complained of Strickland’s
“malleable” and unenforceable standard. But we now know there is a way
out of the Strickland forest, case refusal litigation. If public defenders
attack the excessive caseload problem prospectively, not waiting for the
caseloads to overwhelm them and then asserting ineffectiveness

7 pub. Defender, Eleventh Judicial Circuit of Florida v. Florida, Nos. SC09--1181 & SC10--1349,
2013 WL 2248965 (Fla. May 23, 2013).

' See generally id.

9 Luckey v. Harris, 860 F.2d 1012 (11th Cir. 1988).

** The ABA filed amicus briefs in both the Missouri and Florida cases. The Florida Supreme Court
cited the Ten Principles with approval and the Missouri Supreme Court cited the Eight Guidelines with
approval. We now have two important state supreme cowrts articulating a case refusal remedy for
excessive caseloads based squarely on the principles set forth in the Ten Principles and the Eight
Guidelines.

' Lavallee v. Justices in the Hampden Superior Court, 812 N.E.2d 895 (Mass. 2004).

2 Id. at 905.

B Simmons v. State Pub. Defender, 791 N.W.2d 69 (lowa 2010).
* Id. at 85.
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retrospectively in an effort to overturn convictions, there is a vehicle for
relief with a reasonable standard that can be met with an evidence-based
showing. But public defenders must keep their time in tenths of an hour for
the rest of their professional lives if they want this Strickliand-free relief
from excessive caseloads.

There is now a chink in the armor of the 50-year deal. All five parties
to the deal in Missouri have rejected it, in whole or in part. We will know
more when the first case refusal litigation hits the ground, but there is a way
forward now in Missouri, although the statutory response is clumsy at best.
In Florida, the Miami-Dade public defender and the Florida Supreme Court
have rejected the 50-year deal; again, we will know more when we see the
response of the Florida Legislature when case refusal litigation hits the
ground.

A new generation of indigent defense litigation is in the making. It will
demand enormous cultural changes from public defenders who want to take
advantage of this opportunity. Timekeeping is admittedly culturally
challenging and, at first blush, refusing cases seems contrary to an ethos
that rightfully values access to justice for all. But a continuation of the 50-
year deal is simply unacceptable. What about those hundreds, maybe
thousands, of indigent defendants who desperately need but will not have
counsel if a public defender’s efforts to decline additional clients are
successful? There are a number of very important responses to this very
important question. The first is that continuing to provide those defendants
with the fruits of the 50-year deal-—the illusion of a lawyer——is a wholly
unacceptable, unethical and unlawful “solution.”

The Rules of Professional Responsibility may provide some helpful
guidance here. “A lawyer’s primary duty is owed to existing clients,” ABA
Formal Opinion 06-441 advises, suggesting that there may be some duty to
those defendants who will not be represented if the public defender obtains
the case refusal relief sought.® Rule 1.16(d) of the Rules of Professional
Responsibility, which covers “Declining or Terminating Representation,”
arguably alludes to such a duty: “Upon termination of representation, a
lawyer shall take steps to the extent reasonably practicable to protect a
client’s interests. . . ™

One reasonably practicable step to protect a rejected indigent
defendant’s interests is to remind a court granting a public defender’s
requested case refusal relief of the paramount duty of that court itself to

% ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 06-441 (2006).
% MODEL RULES OF PROF’L CONDUCT R. 1.16(d) (2013).
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ensure effective assistance of counsel for alf indigent defendants. In their
moving case refusal papers, therefore, public defenders should seriously
consider urging the court to specifically provide for administrative
procedures and reports to the chief judge and/or court administrator
regarding a list of defendants whose speedy trial rights would require
dismissal and/or release from custody in the event that the public defender’s
case refusal motion is granted, at least until such time as the criminal justice
system in that jurisdiction is able to provide effective assistance of counsel
to all those for whom it is required.”

The Missouri Supreme Court was not the first state supreme court to
make clear that if the state would not adequately fund its indigent defense
system, the remedies of dismissal and release based on speedy trial rights
could potentially occur. The Florida Supreme Court so held in In re Order
on Prosecution of Criminal Appeals by the Tenth Judicial Circuit Public
Defender.® The Massachusetts Supreme Judicial Court so held in Lavalilee
v. Justices in Hampden Superior Court®

The Lavallee experience may be particularly instructive.® In
Massachusetts the assigned counsel (“bar advocates™) provide a substantial
part of the Commonwealth’s indigent defense services, as much as 70%.
The bar advocates had not received any significant increase in
compensation in twenty years, and as a result indigent pretrial detainees had
no attorneys to represent them due to a shortage of bar advocates, who
could no longer stay in business at those rates. Swiftly (perhaps too
swiftly) the Massachusetts Supreme Judicial Court ordered that any
indigent defendant incarcerated pretrial in the one county that was the
subject matter of that case must be released after seven days if counsel was
not appointed. Confronted with political pushback, however, the court
momentarily retreated, but the dye was cast.

A second lawsuit challenging the statcwide assigned counsel system
was filed. The court stayed that action to give the Massachusetts legislature
time to respond to the crisis. Nothing happened for a year. Bar advocates
across the Commonwealth rcfused to work. Chaos reigned throughout the
criminal courts of thc Commonwealth. The petitioners in the sccond
lawsuit filed a motion to lift the stay. Three days before the date set for that

¥ See supra note 13 (regarding the power of general superintendence in half of the nation’s state supreme

courts).
% 561 So. 2d 1130 (Fla. 1990).
¥ Tavallee v. Justices in the Hampden Superior Court, 812 N.E.2d 895 (Mass. 2004).
* See Hanlon, supra note 13,
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hearing, the Massachusetts Legislature passed bills which eventually
increased funding for the bar advocates from $98 million to $154.5 million.

So it is not a Hobson’s choice that confronts a public defender
experiencing grossly excessive caseloads. The choice is not simply:
continue acting unprofessionally or throw hundreds or thousands of
indigent defendants under the bus without a lawyer. Public defenders who
have stood up to the other parties to the 50-year deal and said “No” have
achieved success for their clients by way of increased funding for the
indigent defense systemn and by way of orders of release and/or dismissal
for those whom they could not ethically represent.

The jurisprudential predicate for case refusal relief is firmly in place in
Missouri, Florida and Massachusetts. The factual predicate for case refusal
relief is being made in Missouri as we speak with remarkable help from a
great accounting and consulting firm. The Luckey v. Harris test, not the
Strickland test, for structural challenges to indigent defense systems is the
law in Missouri, Florida, Iowa and Massachusetts.

The time for significant evidence-based case refusal litigation is fast
approaching.
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