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CONFIRMATION HEARING ON THE
NOMINATION OF HON. LORETTA E. LYNCH
TO BE ATTORNEY GENERAL
OF THE UNITED STATES

WEDNESDAY, JANUARY 28, 2015,

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:03 a.m., in Room
SH-216, Hart Senate Office Building, Hon. Charles E. Grassley,
Chairman of the Committee, presiding.

Present: Senators Grassley, Hatch, Sessions, Graham, Cornyn,
Lee, Cruz, Flake, Vitter, Perdue, Tillis, Leahy, Feinstein, Schumer,
Durbin, Whitehouse, Klobuchar, Franken, Coons, and Blumenthal.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY,
A U.S. SENATOR FROM THE STATE OF IOWA

Chairman GRASSLEY. Good morning. I welcome everyone to this
very, very important hearing. Before we start, I would like to state
a few things. These are some ground rules, pretty much the same
as what former Chairman and my friend Senator Leahy and others
have stated in the past.

I want everyone to be able to watch the hearing without obstruc-
tion. If people stand up and block the view of those behind them
or speak out of turn, it is not fair or considerate to others. So offi-
cers would then remove those individuals. I know that there is a
lot to protest regarding this administration’s policies, but this is
not the time or place to do it.

Before I turn to our opening statements, I want to go over a cou-
ple of housekeeping items and explain how we are going to proceed.
Senator Leahy and I will give our opening statements. Then I will
call on Senators Schumer and Gillibrand to introduce the nominee.
Following Ms. Lynch’s opening remarks, we will begin with the
first round of questions in which each Senator will have 10 min-
utes. After the first round, we are going to do 8-minute rounds of
questions. I want everyone to know that I am prepared to stay here
as long as Members have questions that they would like to ask.

I think this is the most fair way to proceed both to the respon-
sibilities of the Senate and Senators and, most importantly, to the
nominee who has to sit here through all of this and answer our
questions. And I think we all know that this is a very important
position in the Cabinet, and we should do what we can to move it
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along within our rules. We have a lot of ground that we want to
cover in live questioning.

One final note on scheduling. I would like to take a short break
of maybe 45 minutes sometime around 12:30 or 1 o’clock, and I
know that we have a series of stacked votes this afternoon in re-
gard to, I think, 18 amendments we have to vote on. The plan right
now is to keep this hearing going even though it may be a very
chaotic way to do things and maybe not as respectful to the posi-
tion of Attorney General as it ought to be, but I do not know how
else to get through the process to get every question asked that
wants to be asked. So I would ask that all of my colleagues remain
very flexible and keep it going, and that means some accommoda-
tion by Members on my side of the aisle to chair when I cannot be
here and am over there voting.

With that, I am going to turn to my opening statement, then im-
mediately go to Senator Leahy.

Ms. Lynch, I have had a chance to talk to you privately on two
occasions. I welcome you to the Senate Judiciary Committee. It is
a very big day for you and especially for family and friends that
are proud of you. I congratulate you on your nomination.

You have already been confirmed by the Senate as U.S. Attorney,
but the process involved to serve as the 83rd Attorney General is
a bit more rigorous. For one thing, U.S. Attorneys do not even have
hearings, let alone one like this.

So my hope is that we discuss some of the most important mat-
ters facing our Nation, and in the process of doing that, then we
will get to know you a bit better. The fact of the matter is this
nomination comes at a pivotal time for the Department of Justice
and for our country. And as I discuss some of those things, those
are probably things you have had nothing to do with. But you have
an opportunity to make some changes.

The next Attorney General will face some very difficult chal-
lenges, from combating cybercrime, to protecting our children from
exploitation, to helping fight the war on terror.

But I am not just concerned about the tough decisions that come
with the office. There are challenges facing the Department of Jus-
tice that go to the heart of our system of Government.

How about restoring faith in the bedrock principles like respect
{'or t}?le rule of law and the fair and evenhanded application of those
aws?

How about restoring respect for the co-equal branches of Govern-
ment?

How about taking care that the law is faithfully executed and not
rewriting it?

How about the Department of Justice honoring, once again, its
longstanding duty to vigorously defend our Nation’s laws—even
when political appointees disagree with the policy?

Then there is the Office of Legal Counsel. I am interested in re-
turning that office to its rightful place as the impartial “crown
jewel” of the Justice Department. Its opinions should be firmly
rooted in the Constitution’s text, neutral interpretation of statutes,
and sound judicial precedent. They should not be transparently
self-serving attempts to justify whatever the President or an Attor-
ney General wants to do for political reasons.
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And let me say it right here: The Office of Legal Counsel should
be sharing with the American public the opinions it is providing to
the President, especially when they supposedly sanction the un-
precedented authority he claims to possess. And I am going to work
to see that it does. The public’s business ought to be public.

Transparency, I believe, and, in fact, does bring accountability.

These ideals and principles are foundational to the Republic. But
ideals and principles are not simply academic, and they do not
exist in a vacuum.

Over the last few years, public confidence in the Department’s
ability to do its job without regard to politics has been shaken, with
good reason.

It is not just Republicans who see the problem or who recognize
it has real-world effects on our own fellow Americans. The Depart-
ment’s own Inspector General listed as one of its top management
challenges “Restoring Confidence in the Integrity, Fairness, and
Accountability of the Department.”

The IG cited several examples, including the Department falsely
denying basic facts in the Fast and Furious controversy. The In-
spector General concluded this “resulted in an erosion of trust in
the Department.” In that fiasco, our Government knowingly al-
lowed firearms to fall into the hands of international gun traf-
fickers, and it led to the death of Border Patrol Agent Brian Terry.

And then, after Congress called on the leadership of the Depart-
ment to account for this foolish operation, what did they do? Did
they apologize to the family and rush to uncover the truth?

Quite the opposite. They denied, spun, and hid the facts from
Congress and the American people. They bullied and intimidated
whistleblowers, members of the press, and anyone who had the au-
dacity to investigate and to uncover the truth.

The Department has also failed to hold another Government
agency accountable: the Internal Revenue Service. We watched
with dismay as that powerful agency was weaponized and turned
against individual citizens. And why? What exactly did these fellow
citizens do to make their Government target them? They had the
courage to get engaged and speak out in defense of faith, freedom,
ancsl our Constitution. And for that, they then were targeted by the
IRS.

What was the Justice Department’s reaction to the targeting of
citizens based on political beliefs? Well, they appointed a campaign
donor to lead an investigation that has not gone anywhere and
called it then a day. That simply is not good enough.

Meanwhile, the Department’s top litigator, the Nation’s Solicitor
General, is arguing in case after case for breathtaking expansions
of Federal power.

I would like to have you consider this: Had the Department pre-
vailed in just some of the arguments that it pressed before the Su-
preme Court in the last several years, there would be essentially
no limit on what the Federal Government could order States to do
as a condition of receiving Federal money.

Another case, the Environmental Protection Agency could fine a
homeowner $75,000 a day for not complying with an order and
then turn around and deny that homeowner any right to challenge
the order or those fines in court when the order is issued.
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The Federal Government could review decisions by religious or-
ganizations regarding who can serve as a minister.

The Federal Government could ban books that expressly advo-
cate for the election or defeat of political candidates. And the
Fourth Amendment would not have anything to say about the po-
lice attaching a GPS device to a citizen’s car without a warrant and
constantly tracking their every movement for months and years.

These positions are not mainstream, in my judgment. At the end
of the day, the common thread that binds all these challenges to-
gether, in my judgment, is a Department of Justice that is very
deeply politicized. But that is what happens when an Attorney
General of the United States views himself—and these are his own
words—as the President’s “wingman.”

I do not expect Ms. Lynch and I will agree on every issue. But
I for one need to be persuaded that she will be an independent At-
torney General. And I have no reason to believe at this point she
will not be. The Attorney General’s job is to represent the Amer-
ican people, not just the President and not just the executive
branch.

So today we will hear from Ms. Lynch. As far as I know, Ms.
Lynch has nothing to do with the Department of Justice’s problems
t}ﬁat I just outlined, but as a new Attorney General, she can fix
them.

Tomorrow we will hear from a second panel of witnesses, many
of whom will speak directly to the many challenges facing the Jus-
tice Department.

As I listen to both panels, I will be considering whether Ms.
Lynch has what it takes to fix the Obama Justice Department.

We need to get back then to first principles, and that starts with
depoliticizing the Department of Justice, because the American
people deserve better. So I hope Ms. Lynch can fix these flaws.

Senator Leahy.

OPENING STATEMENT OF HON. PATRICK J. LEAHY,
A U.S. SENATOR FROM THE STATE OF VERMONT

Senator LEAHY. Thank you. I will not speak as long because 1
just want to focus on Loretta Lynch and not on all the problems
that some may see in this country.

It is a pleasure to welcome her to this Committee. She is smart,
she is tough, she is hard-working and independent. She is a pros-
ecutor’s prosecutor, and her qualifications are beyond reproach. She
has been unanimously confirmed by the Senate twice before to
serve as the top Federal prosecutor based in Brooklyn, New York,
and I hope we have another swift confirmation for Ms. Lynch.

As U.S. Attorney for the Eastern District of New York, she has
brought terrorists and cybercriminals to justice. She has obtained
convictions against corrupt public officials from both political par-
ties. She has fought tirelessly against violent crime and financial
fraud. She has remained determined to protect the rights of vic-
tims.

Ms. Lynch has worked hard to improve the relationships between
law enforcement and the communities they serve, and that is prob-
ably one of the reasons why her nomination enjoys strong support
from both. She has prosecuted those who have committed crimes
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against police officers, as well as police officers who have com-
mitted crimes. Her record shows that, as Attorney General, Ms.
Lynch will effectively, fairly, and independently enforce the law.

I hope we all remember that she is the nominee for Attorney
General, and that is why I am focusing on her. She was born in
North Carolina, the daughter of a Baptist preacher and a school li-
brarian, and we are honored to have members of her family here
with us today. And I know you will be introducing them later.

She grew up hearing her family speak about living in the Jim
Crow South, but she never lost faith that the way to obtain justice
is through our legal system. And her nomination is historic. When
she is confirmed as the 83rd Attorney General of the United States,
she will be the first African-American woman to lead the Depart-
ment of Justice.

Really, I cannot think of anyone more deserving of that honor.

She 1s going to lead a Justice Department that faces complex
challenges. Nearly one-third of its budget goes to the Bureau of
Prisons, and that drains vital resources from nearly all other public
safety priorities. Think of that. A third of the budget goes to pris-
ons.

A significant factor leading to this budget imbalance is the un-
necessary creation of more and more mandatory minimum sen-
tences. Passing new mandatory minimum laws has become a con-
venient way for lawmakers to claim that they are tough on crime—
even when there is no evidence that these sentences keep us safer.
And it is one of the reasons why we have the largest prison popu-
lation in the world. It is why I oppose mandatory minimums. I
hope we can find a way to face this mass incarceration problem.

And the Justice Department needs strong leadership to keep up
with the rapid development of technology. We must stay ahead of
the curve to prevent and fight threats to cybersecurity and data
privacy. Think what it would have been like the last few days in
the Northeast if a cyberterrorist could have closed down all of our
electrical grids.

The growing threat of cybercrime is very real, but so is the spec-
ter of unchecked Government intrusion into our private lives, par-
ticularly dragnet surveillance programs directed at American citi-
zens. The intelligence community faces a critical deadline this June
when three sections of the Foreign Intelligence Surveillance Act are
set to expire.

I believe we have to protect our national security, but we also
have to protect our civil liberties which make us unique as a coun-
try. So we have to reform our Nation’s surveillance laws so we can
realize both goals.

The next Attorney General is going to play an essential role in
protecting all Americans. All Americans. The President’s selection
for Attorney General, no matter who the President is, deserves to
be considered swiftly, fairly, and on the nominee’s own record. I be-
lieve Americans realize that a role this important cannot be used
as just one more sound bite, a Washington political football. I am
confident that if we stay focused on Ms. Lynch’s impeccable quali-
fications and fierce independence, she is going to be confirmed
quickly by the Senate. She deserves a fair, thoughtful, and respect-
ful confirmation process. And the American people deserve an At-
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torney General like Ms. Lynch. So I thank you for your years of
public service. I look forward to your testimony.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Chairman GRASSLEY. For those of you who are new to a hearing,
it is tradition that Senators from the home State introduce nomi-
nees from their State. So I am now going to call on Senator Schu-
mer and then Senator Gillibrand, the Senators from New York, to
do that. And since we are under such a tight schedule, if I could
ask you to keep it to 5 minutes, it would be very nice. Thank you.

PRESENTATION OF LORETTA E. LYNCH, NOMINEE TO BE
ATTORNEY GENERAL OF THE UNITED STATES, BY
HON. CHARLES E. SCHUMER, A U.S. SENATOR FROM THE
STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman. I want to thank
you and Ranking Member Leahy and the Members of the Com-
mittee. It is my great privilege to introduce Loretta Lynch, a proud
New Yorker and the nominee to be the next Attorney General of
the United States.

Born in North Carolina, her father was a fourth-generation Bap-
tist minister, a man who grew up in the segregated South, and her
mother picked cotton when she was a girl so her daughter would
never have to.

Well, their daughter grew up to be one of the keenest legal minds
our country has to offer, someone who has excelled at every stage
of her education and her career, while cultivating a reputation as
someone who is level-headed, fair, judicious, and eminently likable.
If there is an American dream story, Ms. Lynch is it. And adding
to the American dream story, Ms. Lynch’s late brother Lorenzo was
a Navy SEAL.

Still, despite her intellectual and career achievements, Ms. Lynch
has always been a nose-to-the-grindstone type, rarely seeking ac-
claim, only a job well done. She has earned a reputation for keep-
ing her head down and avoiding the spotlight. Just like me.

[Laughter.]

Senator SCHUMER. At just over 5 foot and with her consistent un-
derstated approach to the public spotlight, some might underesti-
mate Ms. Lynch. But as hundreds of criminals have learned the
hard way, looks can be deceiving, and Ms. Lynch packs a powerful
punch.

When you look at the breadth and depth of the cases she has
handled, it is clear Loretta Lynch is law enforcement’s renaissance
woman. One I would mention: the Abner Louima case, where she
convicted police officers who horribly abused a Haitian immigrant.

As we have seen, these types of cases can create great tension
between the police and the community. But despite the high-run-
ning emotions that accompanied this notorious case, Ms. Lynch
was praised by lawyers on both sides, as well as community leaders
and police officials, for her judicious, balanced, and careful ap-
proach.

Mr. Chairman, Members of this Committee, in this age of global
terrorism, the AG’s role in national security has never been more
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important. It makes apparent that the confirmation of a new Attor-
ney General cannot and should not be delayed any longer.

Today we have already heard and will hear a lot more about
issues completely unrelated to Ms. Lynch’s experience and her
qualifications. If anything, that just goes to show how qualified she
is. No one can assail Loretta Lynch, and no one has, who she is,
what she has done, and how good an Attorney General she would
be. So instead some are trying to drag extraneous issues—Execu-
tive orders on immigration, the IRS—into the fray to challenge her
nomination because they cannot find anything in her record to
point to.

Let me be clear: Attempts to politicize this nomination, to turn
this exceptional nominee into a political point-scoring exercise, are
a disservice to the qualified candidate we have before us today.

I originally recommended Loretta Lynch for the position of U.S.
Attorney in 1999 because I thought she was excellent. Sure
enough, she was. When President Bush took office, she went to the
private sector to earn some money.

But when I had the opportunity to recommend a candidate to
President Obama, I was certain I wanted Ms. Lynch to serve again.
So I called her on a Friday afternoon. She was happy with her life
in the law firm. But I was confident that, with the weekend to
think it over, she would be drawn to answer the call to public serv-
ice. And sure enough, her commitment to public service was so
strong that she called me back on Monday to say yes.

She passed unanimously out of the Senate twice already.

Wouldn’t it be nice if we could pass her unanimously out of the
Senate a third time? Based on her record, we should. Mr. Presi-
dent, if we cannot confirm Loretta Lynch, then I do not believe we
can confirm anyone. And I would like to remind my colleagues that
the President’s immigration policies are not seeking confirmation
today. Loretta Lynch is.

When we move to vote, hopefully sooner rather than later, you
will not be voting for or against the President’s policies. You will
be voting on this eminently qualified law enforcement professional,
first-rate legal mind, and someone who is committed in her bones
to the equal application of justice for all people.

Thank you, Mr. Chairman.

Chairman GRASSLEY. Thank you, Senator Schumer.

Senator Gillibrand.

PRESENTATION OF LORETTA E. LYNCH, NOMINEE TO BE
ATTORNEY GENERAL OF THE UNITED STATES, BY
HON. KIRSTEN E. GILLIBRAND, A U.S. SENATOR FROM THE
STATE OF NEW YORK

Senator GILLIBRAND. Thank you, Mr. Chairman and Ranking
Member Leahy. I am honored to be here today with Senator Schu-
mer to introduce United States Attorney for the Eastern District of
New York, Loretta Lynch, as President Obama’s nominee to serve
as the next Attorney General of the United States.

To serve as United States Attorney General requires deep experi-
ence in the field of law. It also requires a brilliant intellect, and
it requires a steady moral compass.
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I met with Ms. Lynch 2 months ago, and I can tell you she meets
all of those criteria. She is strong, tough, independent, and fearless,
and as one of our country’s most accomplished and distinguished
women serving in law enforcement, I urge my colleagues to support
her nomination.

She is an outstanding candidate for this job. Ms. Lynch began
her service as the U.S. Attorney for the Eastern District of New
York in 1990 where she rose quickly to serve as Chief of the Long
Island Office and then Deputy Chief of General Crimes, and Chief
of Intake and Arraignments. For 15 years, she has been a pros-
ecutor in the U.S. Attorney’s Office for the Eastern District of New
York, and since 2010, she has served admirably as the United
States Attorney for the Eastern District of New York. In that posi-
tion, she has demonstrated a superior sense of judgment and re-
markable legal expertise.

Ms. Lynch has dealt with an impressive array of cases on sub-
jects ranging from civil rights to organized crime to terrorism.
These are each issues that our new Attorney General will have to
engage with constantly from Day 1 of her tenure.

Ms. Lynch’s experience as a Federal prosecutor in New York will
undoubtedly serve her exceptionally well in Washington. She is ex-
traordinarily well qualified, and I believe she deserves a quick con-
firmation process.

Thank you, Mr. Chairman.

Chairman GRASSLEY. Thank you, Senator Gillibrand.

[Pause.]

Chairman GRASSLEY. Before you seat yourself, would you take an
oath, please? Would you raise your hand? And I will give the oath.
Do you affirm that the testimony you are about to give before the
Committee will be the truth, the whole truth, and nothing but the
truth, so help you God?

Ms. LyncH. I do.

Chairman GRASSLEY. Thank you.

The Committee welcomes you, and I know that it is an honor for
all of us to have you before us. But it is also an honor for you to
be selected by the President, and it is quite an honor for your fam-
ily. So I would ask, before you make your statement, if you would
like to introduce anybody to the Committee and speak about them
any way you want to.

And then if there are people that are not introduced by you that
you would like to have their name in the record and you would
submit their names, I would be glad to include that in the record.

So would you proceed as you choose?

Senator LEAHY. Turn your microphone on.

Chairman GRASSLEY. Yes, I think the microphone is not auto-
matic.

STATEMENT OF HON. LORETTA E. LYNCH, NOMINEE
TO BE ATTORNEY GENERAL OF THE UNITED STATES

Ms. LyncH. Thank you, Senator. Let me introduce for the record:
I am delighted to welcome numerous family and friends here with
me today.
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I would like to introduce, first and foremost, my father, the
source of my inspiration in so many ways. He is to my immediate
left, the Reverend Lorenzo Lynch.

Immediately to his left is my husband, Stephen Hargrove, who
has supported me in all of my endeavors, no matter how poor they
make us.

[Laughter.]

Ms. LYNCH. Immediately to his left is my younger brother, the
Reverend Leonzo Lynch, who is the fifth generation of ministers in
a direct line in my family; and my sister-in-law, NiCole Lynch.

I am also here with several other family members and friends
whom I would love to introduce, but I am informed that you have
a schedule for the afternoon, so I will keep to that. But let me say
to all of them how tremendously gratified I am for their support,
not just today but over the years.

Chairman Grassley, Senator Leahy, distinguished Members of
this Committee, I am honored to appear before you in this historic
chamber, among so many dedicated public servants.

I want to thank you for your time this morning, and I also want
to thank President Obama for the trust he has placed in me by
nominating me to serve as Attorney General of the United States.

It is a particular privilege to be joined here today by members
of my family that I have introduced, as well as the other numerous
family and friends who have come to support me and for whose
travel and service I am so appreciative.

Mr. Chairman, one of the privileges and, in fact, one of my favor-
ite things in my position as United States Attorney for the Eastern
District of New York is welcoming new attorneys into my office and
administering to them the oath of office. It is a transformative mo-
ment in the life of a young prosecutor and one that I actually re-
member well.

And as they stand before me, prepared to pledge their honor and
their integrity, I remind them that they are making their oath not
to me, not to the office, not even to the Attorney General, but to
our Constitution, the fundamental foundation for all that we do. It
is to that document and the ideals embodied therein that I have
devoted my professional life. And, Senators, if confirmed as Attor-
ney General, I pledge to you today and to the American people that
the Constitution, the bedrock of our system of justice, will be my
lodestar as I exercise the power and the responsibility of that posi-
tion.

I owe so much to those who have worked to make the promise
of that document real for all Americans, beginning with my own
family. All of them—and so many others—have supported me on
the path that has brought me to this moment, not only through
their unwavering love and support, which is so beautifully on dis-
play today, but through their examples and the values that have
shaped my upbringing.

My mother, Lorine, who was unable to travel here today, is a re-
tired English teacher and librarian for whom education was the
key to a better life. She still recalls people in her rural North Caro-
lina community pressing a dime or a quarter into her hands to help
support her college education. As a young woman, she refused to
use segregated restrooms because they did not represent the Amer-
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ica in which she believed. She instilled in me an abiding love of lit-
erature and learning and taught me the value of hard work and
sacrifice.

My father, Lorenzo, who is here with me today, is a fourth-gen-
eration Baptist preacher who in the early 1960s opened his Greens-
boro church to those planning sit-ins and marches, standing with
them while carrying me on his shoulders. He has always matched
his principles with his actions—encouraging me to think for myself,
but reminding me that we all gain the most when we act in service
to others.

It was the values my parents instilled in me that led me to the
Eastern District of New York, and from my parents I gained the
tenacity and resolve to take on violent criminals, to confront polit-
ical corruption, and to disrupt organized crime. They also gave me
the insight and the compassion to sit with the victims of crime and
share their loss. Their values have sustained me as I have twice
had the privilege—indeed, the honor—of serving as United States
Attorney, leading an exceptional office staffed by outstanding pub-
lic servants, and their values guide and motivate me even today.

Senators, should I be confirmed as Attorney General, my highest
priorities will continue to be to ensure the safety of all of our citi-
zens, to protect the most vulnerable among us from crime and
abuse, and to strengthen the vital relationships between America’s
brave law enforcement officers and the communities they are en-
trusted to serve.

In a world of complex and evolving threats, protecting the Amer-
ican people from terrorism must remain the primary mission of to-
day’s Department of Justice.

If confirmed, I will work with colleagues across the executive
branch to use every available tool to continue disrupting the cata-
strophic attacks planned against our homeland and to bring terror-
ists to justice.

I will draw upon my extensive experience in the Eastern District
of New York, which has tried more terrorism cases since 9/11 than
any other office. We have investigated and prosecuted terrorist in-
dividuals and groups that threaten our Nation and its people, in-
cluding those who have plotted to attack New York City’s subway
system, John F. Kennedy Airport, the Federal Reserve Bank of
New York, and U.S. troops stationed abroad, as well as those who
have provided material support to foreign terrorist organizations.

And I pledge to discharge my duties always mindful of the need
to protect not just American citizens, but American values.

If confirmed, I intend to expand and enhance our capabilities in
order to effectively prevent ever-evolving attacks in cyberspace, to
exlﬁ)se those wrongdoers and bring those perpetrators to justice as
well.

In my current position I am proud to lead an office that has sig-
nificant experience prosecuting complex, international cybercrime
including high-tech intrusions at key financial and public sector in-
stitutions. If I am confirmed, I will continue to use the combined
skills and experience of our law enforcement partners, the Depart-
ment’s criminal and national security divisions, and the United
State’s Attorney community to defeat and hold accountable those
who would imperil the safety and security of our citizens through
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cybercrime. I will also do everything I can to ensure that we are
safeguarding the most vulnerable among us.

During my tenure as U.S. Attorney, the Eastern District of New
York has led the prosecution against financial fraudsters who have
callously targeted hard-working Americans—including the deaf and
elderly—and stolen not just their trust, but their hard-earned sav-
ings. We have taken action against abusers in over 100 child ex-
ploitation and child pornography cases and we have prosecuted
brutal international human trafficking rings that have sold—sold
victims as young as 14 and 15 into sexual slavery.

If confirmed as Attorney General, I will continue to build upon
the Department’s record of vigorously prosecuting those who prey
on those most in need of our protection, and I will continue to pro-
vide strong and effective assistance to survivors, who we must both
support and empower.

Senators, throughout my career as a prosecutor, it has been my
signal honor to work hand-in-hand with dedicated law enforcement
officers and agents who risk their lives every day in the protection
of the communities we all serve. I have served with them. I have
learned from them. I am a better prosecutor because of them.

Few things have pained me more than the recent reports of ten-
sion and division between law enforcement and the communities
we serve.

If confirmed as Attorney General, one of my key priorities would
be to work to strengthen the vital relationships between our coura-
geous law enforcement personnel and all of the communities we
serve.

In my career, I have seen this relationship flourish.

I have seen law enforcement forge unbreakable bonds with com-
munity residents and I have seen violence-ravaged communities
come together to honor officers who have risked all to protect them.
And as Attorney General, I will draw all voices into this important
discussion.

In that same spirit, I look forward to fostering a new and im-
proved relationship with this Committee, the United States Senate,
and the entire United States Congress—a relationship based on
mutual respect and constitutional balance. Ultimately, I know we
all share the same goal and commitment to protect and to serve the
American people.

Now, I recognize that we face many challenges in the years
ahead, but I have seen in my own life and in my own family how
dedicated men and women can answer the call to achieve great
things for themselves, for their country, and for generations to
come.

My father, that young minister who carried me on his shoulders,
has answered that call, as has my mother, that courageous young
teacher who refused to let Jim Crow define her. Standing with
them are my uncles and cousins who served in Vietnam, one of
whom is here to support me today, and my older brother, a Navy
SEAL, all of whom answered that call with their service to our
country.

Senators, as I come before you today in this historic chamber, I
still stand on my father’s shoulders, as well as on the shoulders of
all of those who have gone before me and who dreamed of making
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the promise of America a reality for all, and worked to achieve that
goal.

I believe in the promise of America, because I have lived the
promise of America. And if confirmed to be Attorney General of the
United States, I pledge to all of you and the American people that
I will fulfill my responsibilities with integrity and independence. I
will never forget that I serve the American people from all walks
of life who continue to make our Nation great, as well as the legacy
of all of those whose sacrifices have made us free.

And I will always strive to uphold the trust that has been placed
in me to protect and defend our Constitution, to safeguard our peo-
ple, and to stand as the leader and public servant that they de-
serve.

Thank you all once again for your time and your consideration.
I greatly appreciate this opportunity to speak with you today. I
look forward to your questions and to all that we may accomplish
in the days ahead together in the spirit of cooperation, shared re-
sponsibility and justice.

Thank you for your time today.

Chairman GRASSLEY. And thank you, Ms. Lynch, for that state-
ment.

Before my 10 minutes starts for the first round, I would like to
talk to my colleagues just a minute, because of the 18 votes that
are coming up this afternoon and because of the chaotic situation,
and the more important thing is getting this hearing over in one
sitting—in one day, even if it goes into the evening.

I hope my colleagues will be cognizant of what we normally do.
Between Senator Leahy and I, we are fairly liberal on letting peo-
ple go over, and whether we have five-, seven- or 10-minute rounds
in any hearing, my practice is generally if you have got one second
left, you can ask a question. But this time, I would prefer that you
kind of stick to the 10 minutes. And I am not very good at gaveling
people down, so take care of my timidity, will you please?

[Laughter.]

Chairman GRASSLEY. Now again, before the first 10 minutes
starts, I would like to make something clear, just for myself—I can-
not speak for my colleagues—and it takes on two things. One, what
you said about you wanted to improve relationships with the Com-
mittee and with Congress. [—we welcome that very much, and that
will be very, very helpful, particularly in regard to our responsibil-
ities of oversight.

Secondly, taking off on something Senator Schumer said, and
just speaking for myself, if I use this subject or that subject or an-
other as a basis of maybe questioning what the President or an At-
torney General’s done, I want it clear that that is not the issue for
me now. The issue is whether or not the Constitution or the laws
have been violated or whether the Justice Department has acted in
an appropriate way.

So now I would start with my questions.

On November the 20th last year, President Obama announced
that he would defer deportation of millions of individuals in the
country undocumented. Not only is this action contrary to our laws,
it is a dangerous abuse of Executive authority.
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If you are confirmed as the next Attorney General, before you
take office, you will take an oath. You will raise your right hand
and swear “to support and defend the Constitution of the United
States and to bear true faith and allegiance to the same.” Your
duty as Attorney General is not to defend the President and his
policies; your duty is your oath, to defend the Constitution.

So my first question, with that oath in mind, I ask you, do you
believe that the President has the legal authority to unilaterally
defer deportations in a blanket manner for millions of individuals
in the country illegally and grant them permits and other benefits,
regardless of what the U.S. Constitution or—immigrations laws
say?

Ms. LyNcH. Thank you for the question, Senator, and you raise
a very important issue of how we manage the issue of undocu-
mented immigrants here in our country, while still welcoming
those who bring such great value to our shores, to our business
community and to our culture.

Certainly I was not involved in the decisions that led to the Ex-
ecutive actions that you reference, and I am not aware of, at this
point, how the Department of Homeland Security has set forth reg-
ulations to actually implement that, so I cannot comment on the
particulars of what will happen.

I have had occasion to look at the Office of Legal Counsel opinion
through which the Department of Homeland Security sought legal
guidance there, as well as some of the letters from constitutional
scholars who have looked at the similar issue. And certainly it
seems to be a reasonable discussion of legal precedent, the relevant
statute, congressional actions, along with the enforcement discre-
tion of the agency, and I do not see any reason to doubt the reason-
ableness of those views.

I do think, however, that the ultimate responsibility of the De-
partment of Justice is to always, when presented with issues by the
White House or any agency, to review those issues carefully, to
apply the relevant law and make a determination as to whether or
not there is a legal framework that supports the requested action.

And I found it interesting, as I was reading the legal counsel
opinion, that some of the proposals that were—that were set forth
and asked about, the Office of Legal Counsel opined did not in fact
have a legal framework, and I do not believe that those were actu-
ally implemented.

So I do think it is very important that as the Department of Jus-
tice, through any of its agencies, be it the Office of Legal Counsel
or in a direct conversation with the President or any other member
of the Cabinet, always ensure that they are operating from a posi-
tion of whether or not there is a legal framework that supports the
requested action. And the advice provided must be thorough, it
must be objective, and it must be completely independent.

Chairman GRASSLEY. Let me take off on one word you used, “dis-
cretion,” and I presume that may have applied to prosecutorial dis-
cretion that was part of the President’s rationale.

If this is lawfully exercised on an individual basis, depending on
the facts of a specific case, it is in fact case-by-case. So this is not
so much a philosophical question as a practical thing.
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What it does not allow anybody to do is tell whole categories of
people that the law will not apply to them going forward. No one
seriously disputes these broad principles; even the Office of Legal
Counsel opinion on the President’s Executive action accepts them.

So let me ask you this. What are the outer limits of the doctrine
of prosecutorial discretion, and why don’t the President’s actions
exceed those boundaries? When we are talking about millions of
people, how does this action realistically allow for a case-by-case
exercise of discretion?

Ms. LYNCH. Senator, as I reviewed the opinion and looked at the
issues presented therein from the perspective of my career as a
prosecutor and as a United States Attorney, and applying those
principles of the exercise of discretion, I viewed it as a way in
which the Department of Homeland Security was seeking legal
guidance on the most effective way to prioritize the removal of
large numbers of individuals, given that the resources would not
permit removal of everyone who fell within the respective category.

And that certainly was the framework from which I viewed that.
And looking at it from that perspective, the Department of Home-
land Security’s request and suggestion that they in fact prioritize
the removal of the most dangerous of the undocumented immi-
grants among us—those who have criminal records, those who are
involved in national security and terrorism, those who are involved
in gang activity, violent crime, along with, I believe, people who
have recently entered and could pose a threat to our system—
seemed to be a reasonable way to marshal limited resources to deal
with the problem.

As a prosecutor, however, I have had experience, obviously, in
doing similar things and finding the best way to attack a serious
problem with limited resources. But as a prosecutor, I always want
the ability to still take some sort of action against those who may
not be in my initial category as the most serious threat. And I did
not see anything in the opinion that prevented action being taken
against individuals who might otherwise qualify for the deferral.

Again, I am not aware of how the Department will actually go
forward and implement by regulation this matter. I have not had
the occasion to study that, and I do not know in fact if those are
out.

Certainly, if I am confirmed as Attorney General, I look forward
to learning more about that process and making sure that we are
using all of our resources to protect the American people, particu-
larly against the dangerous offenders who rightfully stand at the
top of the removal list.

Chairman GRASSLEY. Yes. Well, I think you are telling me that
you can do it for a few thousand or a few tens of thousands of peo-
ple that maybe have committed a crime or something, but it seems
to me to be—common sense would dictate that it is impossible to
do prosecutorial discretion the way it has traditionally been done
on an individual basis for the millions that are left over.

Let us move on. I would like to move away from the President’s
refusal to enforce the law and talk a little bit about this adminis-
tration’s failure to apply the law in an evenhanded way.

According to the—this goes to the IRS. According to the Treasury
Department Inspector General—now, that is not me, the Inspector
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General—the IRS used inappropriate criteria to deny tax-exempt
status to predominantly conservative organizations, asked unneces-
sary questions and lastly, slowed approval of their application.

Initially, President Obama remarked that any IRS actions to tar-
get conservatives would be “outrageous.” Then last February the
President said there was not “even a smidgeon of corruption” in
what occurred at the IRS. “A smidgeon of corruption.”

Yet a few months later, in June, the director of the FBI, Director
Comey, testified before the House Judiciary Committee that there
was a “very active” ongoing criminal investigation into the matter.
So this brings me to these questions.

I would like to know how to reconcile these two statements. If
what the President said was accurate, then why in the world would
the FBI be conducting an ongoing criminal investigation? A rhetor-
ical question: Would the FBI investigation be just for show? I
would like—I am going to take Director Comey at his word.

So if there is an ongoing criminal investigation at the FBI, then
how could it be possible—be appropriate for the President to reach
a conclusion about the facts before Director Comey?

Ms. LyncH. Thank you, sir, and let me state at the outset that
with regards to the actions of any of the agencies of our Govern-
ment, there is certainly no place for bias or favoritism or anything
other than the evenhanded application of the relevant laws and
regulations. And certainly that has always been my goal as a pros-
ecutor, and would be my continued goal should I be confirmed.

With respect to the IRS investigation, I am generally aware that
there is an investigation going on, but it is not a matter that is ei-
ther being conducted by my office or that I have been briefed on
as United States Attorney. So I am not able to comment on the sta-
tus now, except state that I do

Chairman GRASSLEY. Based on what you just said, then, I can
shorten this up by asking you this question. You have spent a ca-
reer in law enforcement. When would it ever be appropriate for any
President to know the results of a criminal investigation and then
comment on it publicly while the investigation is still ongoing?

Ms. LYNCH. Senator, it—with respect to this investigation or any
other, I am not aware of the context or the basis for the President’s
remarks, so I am not able to determine whether or not they were
in fact done after any evaluation of the investigation or whether
they were a matter of opinion. So I am not able to comment on that
specific remark.

Certainly, as part of the Department of Justice’s exercise of its
powers, whether at the United States Attorney level or here in
Washington, investigations are handled independently and without
provision of materials or information about them—before their con-
clusion—to others in the executive branch or other agencies.

Chairman GRASSLEY. Senator Leahy. Thank you very much.

Senator LEAHY. Thank you, Mr. Chairman.

You know, I have been fortunate that my native State of
Vermont has allowed me to serve here for four decades. I have lis-
tened in several different Committees I have been on to a lot of
statements by nominees. I cannot think of one that is so moving
as your statement, and I intend to make sure I have some copies
for all members of my family and other friends.
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You know, my years in law enforcement as State’s Attorney in
Vermont gave me a lot of respect for the difficult and dangerous
work we ask police officers to do every day. I know the toll it can
take, not only on the officers, but oftentimes on their families.

Ms. LyNcH. Yes.

Senator LEAHY. I have tried to support the work of law enforce-
ment to keep our communities safe. They have to have the re-
sources they need, whether it is bulletproof vests or funding for in-
novative criminal justice efforts.

I have also been deeply moved by the tragic events in Ferguson
and New York. They have focused on what we know is a reality—
strained relations between law enforcement and the communities
they serve. I appreciate your reference to that in your statement.
But you have worked very hard as a U.S. Attorney to bring both
law enforcement and the communities together. Could you elabo-
rate on that a little bit more?

Ms. LYNCH. Yes, thank you, Senator. I think you have raised one
of the most important issues facing our country today, which is the
need to resolve the tensions that appear to be discussed and appear
to be rising between law enforcement and the communities that we
serve. In my experience as a prosecutor and United States Attor-
ney, these tensions are best dealt with by having discussions be-
tween all parties so that everyone feels that their voice has been
heard.

With respect to our brave law enforcement officers, we ask so
much of them. We ask them to keep us safe; we ask them to pro-
tect us, literally, from ourselves, and we ask them to do it often
without the resources that they need to be safe and secure them-
selves. Yet they still stand up every day and risk their lives for us.

Many of our community residents, because of a host of factors,
feel disconnected from government in general today, and when they
interact with law enforcement, transfer that feeling to them as
well, even if someone is there to help. What I have found most ef-
fective is getting people together and simply listening to their con-
cerns, being open, helping them see that in fact we are all in this
together and that the concerns of law enforcement, a safe society,
a free society, are the exact same concerns of every resident of
every community there.

Senator LEAHY. And would you agree that that is something that
has to be considered by not only Federal law enforcement, but by
State and local law enforcement, and that the Federal Government
can help the State and local law enforcement in that respect?

Ms. LYNCH. Absolutely, Senator. One of the most important roles
that the Department of Justice plays is not necessarily its most
visible role, but it is the support that we provide to State and local
law enforcement partners through our grant program and through
our training program. We try our best to provide them with the re-
sources that they need to carry out their jobs safely and effectively.

Senator LEAHY. You know, we all know that no prosecutor’s office
has the resources to prosecute every single crime before it, and you
have to decide which ones have priority. Let me talk about one.

In State court, there is a case where a child rapist would receive
two years. You obviously disagree with that.
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You have brought Federal charges. And I think Bill O’Reilly on
Fox called you a hero and said, “You should be respected by all
Americans for standing up to gross injustice,” and I agree. I agree
with Bill O’Reilly on that.

More and more of the Justice Department’s budget, as I said ear-
lier, is going into our Federal prison system, so you have limited
resources. How do you make these kind of judgments? How do you
determine which cases are the important ones? A very difficult
thing, realizing if you go after certain cases, it means you do not
have the resources to go after others.

Ms. LYNCH. Certainly, Senator. One of the privileges of being the
U.S. Attorney for the Eastern District of New York has been the
ability to work with so many of my United States Attorney col-
leagues across the country.

All of us engage in this process every day, and we start with a
full and frank evaluation, with our law enforcement partners, of
the crime issues facing our particular districts. We try and deter-
mine what are the greatest threats to the people that we have
sworn to serve.

And that is what I do in the Eastern District of New York every
day. We then look at our resources and set priorities and goals to
achieve the safest communities that we can.

But Senator, we do have to always, always maintain the flexi-
bility to look at specific cases such as the Goodman case and deter-
mine if a Federal interest exists and if, in fact, a victim has not
been protected and has not been heard, and use Federal resources
there as well.

Senator LEAHY. Well, let me go into one that takes resources—
we have had some people say to actually go get terrorists and lock
them up in Guantanamo, even though we know what that has cost
the American people, both in respect abroad and in dollars.

You have successfully prosecuted a number of terrorism cases in
the Eastern District of New York, cases against individuals—plot-
ting against John F. Kennedy Airport, the Federal Reserve Bank,
and so on.

Just this month, you charged two Al-Qaeda members for attack-
ing American troops in Afghanistan and Iraq. I was impressed, not
only in your district, but in other parts of the country, where we
have actually brought these terrorists to trial in our Federal courts.
We have shown the rest of the world we can do it. There have been
convictions, Osama bin Laden’s son-in-law being one, and then they
have been locked up.

Now, do you find the criminal justice system—I think I know
your answer—an important terrorism tool?

Ms. LYNCH. Senator, it is certainly an important counterter-
rorism tool in the arsenal of tools that we have to deal with this
ever-growing and ever-evolving threat. Let me say, at the outset,
my view is that if terrorists threaten American citizens here or
abroad, they will face American justice.

We work with our counterparts throughout the executive branch
to determine, based on every case, the most appropriate venue for
bringing terrorists to justice, as our primary goal is to incapacitate
them and prevent further destruction.
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Certainly within my own career as U.S. Attorney when cases—
when the decision has been made that the case should be handled
by a U.S. Attorney’s Office, we proceed in that fashion.

We also work closely, however, with the Office of Military Com-
missions and consult with them and share information to make
those decisions as to what is in fact the best way to manage every
case.

Senator LEAHY. I want to ask you a question I have asked each
of the previous Attorney General nominees, and I say this because
I think of the tremendous effort of the Senator from California,
Senator Feinstein, who is sitting here—her tremendous efforts to
confront acts of torture carried out in our country’s name.

Do you agree that waterboarding is torture and that it is illegal?

Ms. LYyNCH. Waterboarding is torture, Senator.

Senator LEAHY. And thus illegal?

Ms. LYNCH. And thus illegal.

Senator LEAHY. Thank you.

And I know you are going to be asked a lot about immigration.
Well, it makes me think we should be focusing on your qualifica-
tions for this job. Asking those questions might also speak to some
of the qualifications of Congress.

We worked for months in this Committee, night and day, hun-
dreds of hours, hearings, markups, debate, and we passed, by a
strong bipartisan majority, an immigration bill that referenced so
many of these things that we now hear discussed.

In my opinion, there were votes enough to pass it in the House
of Representatives, but their leadership decided not to bring it up.
I think that was a mistake. So now we deal with the question of
Executive action.

You did not write the Executive action; you were not consulted
about it, were you?

Ms. LYNCH. No, I was not aware of it until it was rendered.

Senator LEAHY. And would you say, if you have got millions of
people in this country who may not be in a valid or legal status,
it would perhaps strain our resources to think about how we would
deport 10 to 12 million people?

Would that be a fair statement?

Ms. LYNCH. I believe that statement is fair, sir.

Senator LEAHY. Thank you.

Thank you, Mr. Chairman.

Chairman GRASSLEY. Senator Hatch is the next one, but I want-
ed to inform all the Committee Members that since everybody on
the Committee was here at the fall of the gavel, it will be done on
a seniority basis, as opposed to first-come, first-served basis.

Senator Hatch is next.

Senator HATCH. Well, thank you, Mr. Chairman. I appreciate it.

Ms. Lynch, welcome to the Judiciary Committee.

Ms. LYNCH. Thank you.

Senator HATCH. I appreciate the service you have given in this
country, and I am impressed with your qualifications, and I hope
I can support your nomination.

It is important to hear what you understand your role and duty
will be. Do you agree that when the constitutionality of a law is
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challenged, the Attorney General has a duty to defend that law if
reasonable arguments can be made?

Ms. LYNCH. Senator, I believe that one of the first and foremost
duties of the Department of Justice is to defend the laws as passed
by this body.

Senator HATCH. All right. Now, I would like you to answer these
questions. I am trying to get through a number of them. I think
you can answer most of them yes or no, if you can.

If you are confirmed, will you commit to enforce and defend the
laws and the Constitution of the United States, regardless of your
personal and philosophical views on—any matter?

Ms. LYNCH. Absolutely, sir.

Senator HATCH. Thank you. I am glad you said that.

Attorney General Holder answered that same question in the
same way. The Justice Department had made reasonable argu-
ments that the Defense of Marriage Act is constitutional, but then
the Attorney General chose to stop making those arguments be-
cause of his personal views. And by breaking his promise, he cast
dO(Iilbt about others who make the same commitment as you did
today.

Now, I do not doubt your sincerity. We have met together, and
I have a high opinion of you. But is there any more assurance that
you can give us on something like that?

Ms. LYNCH. Senator, it is my view that when it comes to the po-
sition of the Attorney General and the role of the Department of
Justice in defending the statutes as passed by this Congress, the
issue is not my personal view or any issue of bias or policy, even.
But it is the duty and responsibility of the Department of Justice
to defend those statutes.

Certainly, as we have seen, there may be rare instances where—
and again, I was not involved in those—in that analysis, but there
may be certain circumstances where careful legal analysis raises
constitutional issues.

Senator HATCH. But they would be rare——

Ms. LyNcH. Those would be few and far between.

I also think that, should we reach that point, if there is a matter,
it is a matter that I would prefer to have discussion about.

Senator HATCH. Okay. I appreciate that answer.

I am concerned that the administration has exceeded its lawful
authority in several ways in an effort to avoid working with us up
here in Congress. Now, I understand why they might not want to
work with Congress from time to time, but, unfortunately, the Con-
stitution requires us to work together, and that the Justice Depart-
ment has actually facilitated this pattern of behavior, some people
believe.

The Department has done so in a number of ways: in exceeding
and even contravening lawful authority in the programs it helps
administer, such as with the latest Executive actions on immigra-
tion; in purporting to provide legal justification for other agencies
to ignore the law, as apparently occurred with the transfer of
Taliban terrorists out of Guantanamo without notifying Congress,
which is an obligation; and in taking some extreme litigation posi-
tions which, by my count, the Supreme Court has unanimously re-
buked a record 20 times.
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Now, given these disturbing patterns, how can you assure us
that you will be independent, that you will say no to the White
House or other executive branch agencies when they wish to act be-
yond the law as it is written?

Ms. LYNCH. Senator, I think one of the most important functions
of the Department of Justice is to provide a legal framework, if it
exists, when questions are raised.

Senator HATCH. Right.

Ms. LYNCH. But consistent with that, every good lawyer knows
you must also provide the information that indicates that a legal
framework may not exist for certain actions that someone may
want to take. Every lawyer has to be independent, the Attorney
General even more so, and I pledge to you that I take that inde-
pendence very seriously.

Senator HATCH. Well, you did that in my office, and I appreciate
that, because I think you will be a great Attorney General if you
will do that.

Last August, you gave a speech in Switzerland in which you
praised Attorney General Holder’s initiative to limit mandatory
minimum sentences only to some of the criminals who Congress
said should receive them. But prosecutors, including even the At-
torney General, do not have authority to decide that entire cat-
egories of defendants will not receive a sentence that the Congress
has mandated. Is not that another example of using prosecutorial
discretion to really, in effect, change the law without Congress?

Ms. LYNCH. Senator, with respect to the material that you are re-
ferring to, when I did give that speech, I was referring to the De-
partment’s “Smart on Crime” initiative, which seeks to manage an-
other intractable problem of the large number of narcotics defend-
ants and the limited resources that we have to handle those de-
fendants and prosecute them.

Senator HATCH. And I want to help you with that. I want to help
you with that.

Ms. LyNCH. Yes, and prosecute them effectively. In fact, in my
own experience both as an Assistant United States Attorney and
United States Attorney, we have had to deal with similar issues in
the Eastern District of New York. We have had tremendous issues
with narcotics importations over the years, and we have had to
work out ways of resolving those cases. Many of them go to trial,
but we also have had to prioritize the cases that we will seek man-
datory minimums for and those which we seek guideline sentences
for.

But, importantly, with respect to the Smart on Crime initiative,
as pushed out and as has been implemented in the field, every
prosecutor from the United States Attorney on down to line assist-
ants are encouraged to still consider cases that might fall into a
category where initially you would not seek a mandatory minimum
but consider whether they would be appropriate. And those cases
have occurred, and they will continue to occur.

Senator HATCH. Okay. I understand. As currently written, the
Electronic Communications Privacy Act, or ECPA, requires only a
subpoena for law enforcement to access email that has been
opened, even though a search warrant would be required for a
printout of the same communication sitting on a desk.
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To make matters more complicated, ECPA is silent on the pri-
vacy standard for accessing data stored abroad. Without an actual
legal framework in place, this puts the privacy of American citizens
at risk for intrusion by foreign governments.

In the coming days, I intend to reintroduce the LEADS Act,
which will promote international comity and law enforcement co-
operation. Will you commit to working with me on this important
subject? Because it is important we solve these problems.

Ms. LYNCH. Senator, the subject of electronic privacy is central
to so many of our freedoms, and as you point out, in an era of ever-
changing technology, we have to be vigilant to make sure that we
are not only providing law enforcement the tools it needs but pro-
tecting our citizens’ privacy. And I certainly commit to you to work-
ing with you on this important legislation and all the issues that
will flow from it.

Senator HATCH. Well, thank you so much.

Trade secrets are among the most valuable assets for American
companies and currently are protected under Federal criminal law
by the Economic Espionage Act and by an array of State civil laws.
Unlike other forms of intellectual property, however, there is no
Federal civil remedy for trade secret owners. I will reintroduce the
Defend Trade Secrets Act in the coming days with Senator Coons
to provide an efficient Federal remedy for trade secret owners.

Do you agree that trade secret owners should have the same ac-
cess to a Federal remedy as owners of other forms of intellectual
property?

Ms. LYNCH. Senator, I think that the issue of trade secrets,
again, particularly as American technology becomes ever more com-
plex and becomes ever more a target from those both in the U.S.
and without who would seek to steal it, is an increasingly impor-
tant issue, and I look forward to working with you to consider that
statute. I am not familiar with the provision that you raise, but it
certainly touches on an important issue of making sure that our
companies and their technology are protected.

Senator HATCH. Well, thank you so much.

I am today introducing legislation to help victims of child pornog-
raphy receive the restitution that Congress has already said they
deserve. The Supreme Court said last year that the current restitu-
tion statute, enacted more than 20 years ago, does not work for
child pornography victims, and this legislation will change that. I
am joined by more than 30 Senators on both sides of the aisle, in-
cluding 4 on this Committee.

Do I have your commitment that, under your leadership, the Jus-
tice Department will aggressively prosecute child pornography and
use tools like this legislation to help victims get the restitution
they need to put their lives back together?

Ms. LYNCH. Senator, throughout my career, I have expressed a
commitment to prosecuting those who would seek to harm our chil-
dren, be it through child pornography or the actual abuse of chil-
dren, which often go hand in hand.

You certainly raise important issues about how can we make
these victims whole, and I look forward to working with you and
the Members of this Committee in reviewing that legislation as
well.
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Senator HATCH. Thank you so much.

Now, I recently read a powerful book. I read it in one day. It is
titled “License to Lie: Uncovering Corruption in the Department of
Justice.” The author writes about many things, including the deba-
cle that occurred in the misguided prosecution of Senator Ted Ste-
vens, which I thought was out of this world bad. I was one of the
people who testified as to his character, and he was a person of
great character.

As you know, he lost the Senate race because of this type of pros-
ecution. I know that case. Ted Stevens was a dear friend of mine,
and I testified on his behalf, as I said.

Only after he was convicted did we learn that the Justice Depart-
ment prosecutors intentionally hid exculpatory evidence that could
have helped his case.

Now, these were not mistakes. They were corrupt acts that vio-
lated every prosecutor’s duty under the Brady v. Maryland decision
to turn over exculpatory evidence so that the trial will be fair.

Now, I recommend that you read this book because, if even half
of it is true—and I believe it is true—you have a lot of work to do
to clean up that Department. Will you consider doing that for me?

Ms. LyNcH. Thank you, Senator. I will.

Senator Hatch. I appreciate it.

Thanks, Mr. Chairman.

Chairman GRASSLEY. Before I call on Senator Feinstein, I am
going to ask, just as soon as the Finance Committee convenes, I am
going to offer an amendment, so I would ask the most senior Re-
pu(;)lican to watch the time and call on the next person in seniority
order.

Senator Feinstein.

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

Ms. Lynch, I sat through six opening statements by potential At-
torneys General, and I just want to tell you yours was the best.

Ms. LyNcH. Thank you.

Senator FEINSTEIN. I see the combination of steel and velvet. I
see your effectiveness before a jury. I see your love for the Con-
stitution. And I see the determination which is in your heart and,
I think, your being, and it is very, very impressive. So I want to
thank you for really 30 years of service.

Ms. LyNcH. Thank you, Senator.

Senator FEINSTEIN. And I hope it will be a lot longer.

Mr. Chairman, I would like to place in the record Los Angeles
Police Department Chief Charlie Beck’s written testimony on the
subject of the President’s Executive action on immigration.

Chairman GRASSLEY. Without objection, so ordered.

Senator FEINSTEIN. Thank you very much.

[The information appears as a submission for the record.]

Senator FEINSTEIN. Ms. Lynch, I am going to ask you three ques-
tions. The first is on expiring provisions of the Foreign Intelligence
Surveillance Act, which will come to this Committee before June of
this year and also before the Intelligence Committee, on which I
serve; a question about Office of Legal Counsel opinions; and a
question on the State Secrets Act.

Let me begin with FISA. The three provisions that are going to
expire on June 1 are, first, the roving wiretap authority. This pro-
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vision enables the Government to maintain surveillance on a target
when he or she switches phone numbers or email addresses with-
out seeking a new court order.

The second is the lone wolf authority, which enables the Govern-
ment to conduct surveillance of a non-United States person en-
gaged in international terrorism without demonstrating that they
are affiliated with a particular international terrorist group such as
ISIS or Al-Qaeda.

And the third is the business records authority, which carries
with it Section 215 of the National Security Administration. This
enables the Government to obtain a court order directing the pro-
duction of “any tangible thing” that is relevant to an authorized na-
tional security investigation.

Can you describe for us the importance of these three provisions
and what would be the operational impact if the three were al-
lowed to sunset in June?

Ms. LYNCH. Thank you, Senator. You certainly raise an impor-
tant issue about the need to have a full panoply of investigative
tools and techniques to deal with the ever-evolving threat that ter-
rorism presents against us.

With respect to the provisions that you refer to, I think I have
always found it most interesting that the roving wiretap provision
is actually a provision that was incorporated into the FISA statute
after being utilized extensively for several years in narcotics pros-
ecutions. It was one with which I was familiar as a young pros-
ecutor, as many of my colleagues across the country were as well.
And the ability to describe to a court the nature of the offense, the
nature of the activity, and the use of attempts to shield oneself
from electronic surveillance, which is part of what must be set
forth in the application, have been invaluable tools.

Of particular importance is the fact that all of this must go to
a court. Obviously, in the narcotics area, it was an Article III
Court; in the FISA area, it is to the FISA Court. But there is judi-
cial review for this, and it has been an important part of the tech-
niques we have used in the war on terror, as have the other two
provisions that you mention.

I do think, however, that with respect to FISA, there is always
the ability, there is always the need to make sure that we are cur-
rent not just with technology, but with the most effective way to
protect privacy as we go forward in this important act. I know that
is something that you have spent a great deal of time on, as well
as many of your colleagues on this Committee as well as on the In-
telligence Committee. And I look forward to continuing those dis-
cussions with you, should I be confirmed.

With respect to the lone wolf provision, again, I think we have
to obviously examine it carefully. Recent events, however, have un-
derscored the importance of this as an issue in the war on terror,
and so I would hope that we could move forward with any proposed
changes to FISA with a full and complete understanding of the
risks that we are still facing, and if any changes need to be made,
again, after full and fair consideration with this Committee, with
the Intelligence Committee, and the discussions that we need to
have, making sure that we can still provide law enforcement with
the tools that they need.
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Similarly with Section 215, I believe that the court order provi-
sion in there is an effective check and certainly a necessary check
as we gather data from all types of sources. As I have always said,
I am certainly open to discussions about how they can be best
modified, if we need to modify them, consistent with the goals of
protecting the American people. And I commit to you, Senator, and
indeed to all of this Committee, that I will always listen to all
those concerns, be it about the FISA statute or any of the tech-
niques we are using in the war on terror.

Senator FEINSTEIN. Thank you very much.

As a Member of both Judiciary and Intelligence, we have on both
Committees sought access to Office of Legal Counsel opinions,
called “OLC opinions,” and these opinions often represent the best
and most comprehensive expression of the legal basis for intel-
ligence activities Congress is actually charged with overseeing. So
without these opinions, you do not really know the legal basis upon
which an administration has based certain activities, and it has
been very frustrating to us.

In particular, executive branch officials have previously advised
the Committee of the existence of a seminal OLC opinion written
by Ted Olson decades ago governing the conduct of collection activi-
ties under Executive Order 12333.

My question is: Can we have your commitment that you will
make a copy of this OLC opinion available to Members of both the
Intelligence and the Judiciary Committees? Probably your first
tough question.

[Laughter.]

Ms. LyNcH. Well, Senator, I think that with respect to the OLC
opinions, you are correct; they do represent a discussion and an
analysis of legal issues on a wide variety of subjects when a variety
of agencies come to the Department for that independent advice
that we must provide them. Certainly I am not aware of the discus-
sions that have been had about this previous opinion in terms of
providing it. Certainly I will commit to you to work with this Com-
mittee as well as the Intelligence Committee to find a way to pro-
vide the information that you need consistent with the Depart-
ment’s own law enforcement and investigative priorities.

Senator FEINSTEIN. Thank you very much. This particular opin-
ion is important, and it would be useful if we can review it, so
thank you.

On state secrets, on September 23, 2009, the Attorney General
issued a memorandum establishing new procedures and standards
to govern DOJ’s defense of an assertion of the state secrets privi-
lege in litigation. Among other things, the memorandum stated
that the DOJ would provide the periodic reports to Congress on the
exercise of the state secrets privilege.

Since 2009, only one such report, from April 2011, has been pro-
vided. That report discussed the two cases in which the privilege
had been invoked under the new policy, but those are no longer the
only two cases.

So I would like to ask you if you could provide the appropriate
Oversight Committees with the second periodic report on the exer-
cise of state secret privileges that discusses those cases which the
privilege has been invoked on since April of 2011?
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Ms. LYNCH. Senator, you raise the important issue of the need
to work with the Oversight Committees, be they this Committee or
Intelligence, in reviewing the actions of the Department of Justice,
not just so the Committees can carry out their work, but so that
the American people can be aware of how the Department carries
out its work.

I am not familiar with the reports that you referred to at this
point. I certainly look forward to reviewing this issue, and I cer-
tainly commit to you that I will do my best to ensure that the De-
partment lives up to its obligations that it has set forth.

Senator FEINSTEIN. Good. And I will come back. This is an im-
portant question to us, so I will come back and hopefully can get
an answer, “yes” or “no,” within the next couple of weeks. So thank
you very much.

Ms. LYNCH. Senator, I look forward to learning more about the
issue, and I look forward to sharing that with you, should I be con-
firmed, as well as any issues of concern that this Committee or oth-
ers have.

Senator FEINSTEIN. Thank you very much.

Thank you, Mr. Chairman.

Chairman GRASSLEY. Thank you, Senator Feinstein.

Now, it is Senator Sessions’ turn.

Senator SESSIONS. Thank you, Mr. Chairman.

It is great to have you here. I appreciated the opportunity to
have a good discussion, I think, in our office, and having had—I
think I just passed my time in the Senate longer than I spent in
the Department of Justice. It was a great honor to serve that, and
I have high ideals for this Department. And we understand that
the Attorney General is the premier law enforcement officer, the
senior law enforcement officer in America. He or she sets the tone
for law in America, the commitment to law, and must resist politi-
cizing law and do the right thing on a daily basis.

On occasion, you are called upon to issue opinions.

OLC works for you, the Office of Legal Counsel who issues these
opinions. And you will have to tell the President “yes” or “no” on
something that he may want to do.

Are you able and willing to tell the President of the United
States “no” if he asks permission or a legal opinion that supports
an action you believe is wrong?

Ms. LYNCH. Senator, I believe you have touched upon one of the
most important responsibilities of the Attorney General, and let me
say also that I appreciated very much the opportunity to meet with
you and discuss these important issues.

The Attorney General’s position as a Cabinet member is perhaps
unique from all other Cabinet members. Yes, a member of the
President’s Cabinet, but the Attorney General has a unique respon-
sibility to provide independent and objective advice to the Presi-
dent or any agency when it is sought, and sometimes perhaps even
when it is not sought.

With respect to the Office of Legal Counsel—

Senator SESSIONS. And so you understand that your role is such
that on occasion you have to say “no” to the person who actually
appointed you to the job and who you support?
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Ms. LyNCcH. Senator, I do understand that that is, in fact, the
role and the responsibility of the Attorney General and, in fact, a
necessary obligation on their part.

Senator SESSIONS. Well, you know, people have agendas, and At-
torneys General sometimes do, and they have to guard against that
and be objective, as you basically said to me, now in Committee.

On April 24th of 2013, Attorney General Holder said this—and
I am raising this fundamentally because I think there is a lot of
confusion about how we should think about immigration in Amer-
ica, what our duties and what our responsibilities are. He said this:
“Creating a pathway to earned citizenship for the 11 million unau-
thorized immigrants in our country is essen