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OVERSIGHT OF U.S. ENVIRONMENTAL PRO-
TECTION AGENCY ENFORCEMENT AND
COMPLIANCE PROGRAMS

WEDNESDAY, JUNE 29, 2016

U.S. SENATE
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON SUPERFUND, WASTE MANAGEMENT, AND
REGULATORY OVERSIGHT
Washington, DC.

The committee met, pursuant to notice, at 2:30 p.m. in room 406,
Dirksen Senate Office Building, Hon. Mike Rounds (chairman of
the subcommittee) presiding.

Present: Senators Rounds, Markey, Crapo, Sullivan, and Inhofe.

OPENING STATEMENT OF HON. MIKE ROUNDS,
U.S. SENATOR FROM THE STATE OF SOUTH DAKOTA

Senator ROUNDS. Good afternoon, everyone. The Environment
and Public Works Subcommittee on Superfund, Waste Manage-
ment, and Regulatory Oversight is meeting today to conduct a
hearing entitled Oversight of U.S. Environmental Protection Agen-
cy Enforcement and Compliance Programs.

Today we will hear testimony from Cynthia Giles, the Assistant
Administrator of the Office of Enforcement and Compliance Assur-
ance at the U.S. Environmental Protection Agency. We will be con-
ducting oversight on the EPA’s civil, criminal enforcement and
compliance programs, and explore suggestions for improvement.

Federal laws such as the Clean Air Act, Clean Water Act, and
the Resource Conservation Recovery Act give the EPA the author-
ity to issue penalties and pursue criminal and civil actions in order
to enforcement requirements of environmental laws. The EPA Of-
fice of Enforcement and Compliance Assurance, OECA, administers
EPA’s environmental enforcement and compliance programs, and
provides compliance assistance to the EPA’s regional offices, States,
businesses, local governments, and tribes.

However, in recent years, rather than providing compliance as-
sistance, the EPA has dictated compliance by engaging in heavy-
handed environmental enforcement. We have heard multiple re-
ports of the EPA inspecting facilities and leaving the company
waiting years for the results, imposing huge fines on companies
that self-reported and corrected simple administrative errors, and
a lack of transparency regarding environmental violations.

Rather than assisting with compliance, the EPA chooses to sim-
ply impose aggressive and, at times, unreasonable penalties using
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questionable enforcement methods. For example, in 2015, the EPA
threatened Andy Johnson, a Wyoming farmer and father of four,
with $16 million in fines, alleging that he had violated the Clean
Water Act by constructing a stock pond on his property. It took the
Johnson family over a year to settle a lawsuit with the EPA.

In 2012, the EPA was criticized for using aerial surveillance over
farms in Iowa and Nebraska to investigate Clean Water Act viola-
tions rather than speaking with landowners personally about the
alleged violations. Most alarmingly, in 2010, an EPA regional ad-
ministrator was quoted as saying he wanted to crucify oil and gas
companies like Roman conquerors, with the goal of making them
easy to manage for the next few years.

Tactics and statements like this by EPA officials, who are sup-
posed to be working collaboratively with stakeholders, are worri-
some and lead to serious questions regarding the integrity of the
EPA enforcement process. Further, the EPA has expanded their
use of Section 114 information requests under the Clean Air Act.

Section 114 letters allow the EPA to collect information from cov-
ered entities to use in developing our regulation or as part of an
investigation for an enforcement action. The EPA has increasingly
issued Section 114 letters to companies who are not the target of
an enforcement action, but merely may have information relevant
to a separate investigation of which they are not a part.

These information requests are extremely burdensome, can cost
companies hundreds of thousands of dollars, and, despite the fact
that the company receiving the request is not involved in the en-
forcement action, they can still be subject to criminal and civil pen-
alties if they do not accurately comply with these requests in a
timely fashion.

Additionally, the EPA has begun the implementation of their
Next Generation Compliance Initiative, which, among other things,
would outsource EPA enforcement responsibilities to third-party
auditors who would take the place of actual EPA personnel in en-
forcing environmental laws.

We all want clean air and clean water. Compliance with environ-
mental law is a requirement and there should be repercussions for
breaking those laws. However, when an agency unfairly targets
certain sectors of the economy or imposes large fines on small com-
panies who take the time to voluntarily self-report, or whose only
recourse is to pay the fine because they do not have the resources
to engage in a time-consuming lawsuit, it runs contrary to the true
intent of the EPA’s enforcement program.

The EPA should strive to be a resource that assists with environ-
mental compliance rather than an agency that simply uses fines
and scare tactics to dictate compliance. When the EPA works in a
transparent, cooperative fashion with regulated communities, tax-
payer dollars will be better managed, environmental laws will be
more effective, and our environment will be cleaner for it.

I would like to thank our witness for being with us today, and
I look forward to hearing your testimony.

Now I would also like to recognize my friend, Senator Markey,
for a 5-minute opening statement.

But let me just say this before Senator Markey steps in. I have
appreciated Senator Markey’s work on the Committee and I have
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appreciated the fact that Republicans and Democrats sometimes
have differing points of view on different issues. But I think the
one thing that we both agreed on is that we want an efficient and
effective delivery of services, and we want a sense of accountability
from the agencies that we are here to provide oversight to. So I just
want to say that I have appreciated Senator Markey’s interest in
this and your willingness to work with us in going through this se-
ries of oversight committee hearings.
Senator MARKEY.

OPENING STATEMENT OF HON. EDWARD J MARKEY,
U.S. SENATOR FROM THE STATE OF MASSACHUSETTS

Senator MARKEY. Thank you, Mr. Chairman, very much. You and
I, last week, were at the White House sitting there while President
Obama signed a bill which had equal numbers of Democrats and
Republicans working together, the toxic chemical update of a law
that is a 1975 law. Last night on the Senate floor we passed out
the brownfields law; both of them coming out of this Committee,
both of them bipartisan, working together to try to ensure that we
have commonsense laws that are on the books. And I want to
thank you, as a result, for scheduling today’s hearing.

I would also like to extend my appreciation to Cynthia Giles for
testifying here today. The Commonwealth of Massachusetts bene-
fited from your expertise leading the water protection program at
the Massachusetts Department of Environmental Protection. We
thank you for that work. You have a similar job now to make sure
that these laws are enforced, and the EPA is charged with imple-
menting and enforcing the environmental laws to protect the air we
breathe, the water we drink, the use for recreation and the land
we use to grow our food.

To ensure its mission is fulfilled, the EPA must have an enforce-
ment arm with effective tools to enhance compliance with the law.
It must be empowered to deter violations that can endanger health
and the environment.

The Agency’s commitment to environmental protection can be
seen on the front page of yesterday’s New York Times, when Volks-
wagen agreed to pay up to $14.7 billion to settle allegations of
cheating on air emissions tests and deceiving customers. This is an
excellent example of the EPA acting as a tough cop on the environ-
mental beat, working with State governments to enforce the law
and protect public health.

EPA enforcement actions have led to increased corporate compli-
ance and environmental cleanup and mitigation of projects. EPA
actions for non-compliance with environmental law have led to
nearly $2 billion from corporate owners to clean up Superfund
sites, $7 billion in investments by companies to control pollution
and cleanup contaminated sites, $4 billion in court-ordered envi-
ronmental projects resulting from criminal prosecutions.

Unfortunately, the EPA’s ability to continue the pace of its com-
pliance activities is strained by diminished resources. The EPA’s
enforcement budget has declined by nearly 9 percent from 2010 to
2016, and its enforcement and compliance force has decreased by
17 percent during that same time period. Investing in EPA enforce-
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ment activities and providing the Agency with necessary funding is
critical to its success.

We must also bring EPA’s compliance enforcement activities into
the 21st century. The EPA’s Next Generation Compliance Initiative
supports the advancement of more effective and efficient ways of
controlling pollution by embracing advanced monitoring technology,
electronic reporting, and increased transparency. Using an ad-
vanced monitoring system like infrared video cameras to actually
see dangerous emissions, reducing the paper burden on both indus-
try and the Agency, and increased public awareness of enforcement
activities are all benefits of this new 21st century approach.

Whether it is Love Canal, VW, Flint, Michigan, or Woburn, Mas-
sachusetts, where, in 1979, a woman, Ann Anderson, brought her
young son, Jimmy, into my office and asked me if I would help her.
She had done an epidemiological study of her own neighborhood
and found that not only Jimmy, but other children in the neighbor-
hood, had leukemia, had cancers. She had done the work and she
had a city that was turning a deaf ear to her. She wasn’t receiving
the right kind of support from the State. So Senator Kennedy and
I went to the EPA to say, can you come in, can you begin to work
on those issues.

So it has to be a place where people can turn in order to make
sure that their families are in fact protected.

Now, over the years, of course, there have been many who have
said, well, EPA just is not an agency which is needed to do this
job. And I am reminded back in 1981 there was a guy whose name
was Hernandez. He wrote a book after he had been considered and
then rejected for the position of the head of the EPA, and he said
he remembered the interview which he had in February 1981 to
get the job as the head of the EPA, and in the meeting he was
asked whether or not he would be willing to bring the EPA to its
knees; and he said he did not know how to respond, but it was with
the greatest relief when he learned that somebody else had been
given the job, Ann Burford, Ann Gorsuch.

Unfortunately, there is still this dynamic tension which exists be-
tween those that want to make it effective and work, and those
that just want to bring it to its knees, and it is that balance that
we have to strike here in order to make sure that we have an agen-
cy that is on the side of ordinary families, trying to protect their
families from pollution in all of its forms.

So I thank you, Mr. Chairman, for conducting this hearing and
I am looking forward to hearing from the witness.

Senator INHOFE. It is not appropriate to give an opening state-
ment, but I do have a brilliant one I want to make a part of the
record.

Senator ROUNDS. Without objection.

[The prepared statement of Senator Inhofe follows:]
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Subcommittee on Superfund, Waste Management,
and Regulatory Oversight Hearing:

“Qversight of U.S. Environmental Protection Agency Enforcement
and Compliance Programs.”

Wednesday, June 29, 2016, at 2:30 pm.

This very important oversight hearing is long overdue, so thank you to
Subcommittee Chairman Rounds for scheduling this to examine the
Environmental Protection Agency’s (EPA) enforcement and compliance
programs.

I would like to welcome our witness, Cynthia Giles, who is the Assistant
Administrator for the Office of Enforcement and Compliance Assurance
at EPA, back before the Committee.

Ms. Giles has testified before this Committee only twice before — at her
confirmation hearing and at a drinking water oversight hearing — both of
which were in 2009,

At Ms. Giles’ confirmation hearing, I raised concerns that too many of
President Obama’s top EPA officials were from the northeast and were
unfamiliar with issues affecting the vast majority of the country beyond
the urban centers of the east coast.

My concerns have been proven correct. The Obama EPA — and in
particular, the enforcement program under Ms. Giles’ leadership — has
shown itself to be heavy-handed and out of touch with rural
communities that grow our food and produce our energy.

Look no further than the statements by Dr. Al Armendariz, the former
Region 6 Administrator for EPA based in Dallas, who said in 2010 that
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EPA’s “general philosophy” for enforcement was to “crucify” a couple
of oil and gas companies to make an example of them and incite fear in
the rest of the sector. I exposed these remarks on the Senate floor in
2012 and soon thereafter Dr. Armendariz resigned.

Indeed, Dr. Armendariz was behind a 2010 Safe Drinking Water Act
emergency administrative order against a Texas oil and gas company,
which was counter to findings from state officials and based on dubious
reports. According to emails obtained by the Committee, Ms. Giles
wrote to Dr. Armendariz and told him that he did a “terrific job” in
issuing the order. Never mind that in 2012 EPA withdrew the order
after questions were raised about the science on which it was based,
vindicating the state’s regulators who had urged caution. That is not my
definition of a terrific job.

This enforcement-first philosophy is not limited Dr. Armendariz. It
seems to be part of the day-to-day operations at EPA.

Just look at EPA’s attempts to spy on farms in the Midwest from the air
to enforce the Clean Water Act, and the culture of intimidation those
tactics create where people cannot feel safe in their own homes from the
prying eyes of EPA agents.

Then there was the case EPA brought against a family in Idaho, who had
tried to build a house near a lake only to have EPA threaten them with
millions in fines under the Clean Water Act. EPA even argued that the
land owners could not challenge the enforcement order in court, but a
unanimous Supreme Court ruled in their favor in 2012.

That was followed by another questionable Clean Water Act case where
EPA went after a farmer in Wyoming and threatened him with millions
in fines for building a stock pond. That case was settled just last month,
and the farmer will get to keep his pond.
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These are just a few examples of an agency quick to throw down the
hammer when it advances policy goals of EPA headquarters, without
conducting due diligence and listening to partners at state agencies. Yet,
when cases arise that truly impact the environment, EPA is slow to take
action and it is also clear the Agency does not hold itself to the same
high standards it expects farmers and other small businesses to follow.

For instance, just look at what happened at the Gold King mine in
Colorado, where EPA staff and contractors caused more than 3 million
gallons of contaminated mine water to spill into a local river last August.
Almost a year later, and no one has been held to account for this
incident. Just imagine if a mining company or other business had caused
the spill and ask yourself whether EPA have been as lenient?

I ask that my full statement be entered into the record. Thank you.
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Senator INHOFE. Our witness joining us today is Cynthia Giles,
Assistant Administrator, Office of Enforcement and Compliance As-
surance, U.S. Environmental Protection Agency. Ms. Giles has
served as Assistant Administrator of OECA since May 12th, 2009.
That was when she was confirmed by the Senate by a voice vote
for the position.

She previously served as the Director of the Conservation Law
Foundation’s Advocacy Center in Rhode Island. Earlier in her ca-
reer she served as Assistant United States Attorney in Philadel-
phia, head of the water protection program for the Commonwealth
of Massachusetts, and the Director of Enforcement Coordination for
EPA Region 3.

We will now turn to our witness, Assistant Administrator Cyn-
thia Giles, for her opening statement of approximately 5 minutes.

Assistant Administrator Giles, you may begin.

STATEMENT OF CYNTHIA GILES, ASSISTANT ADMINISTRATOR,
OFFICE OF ENFORCEMENT AND COMPLIANCE ASSURANCE,
U.S. ENVIRONMENTAL PROTECTION AGENCY

Ms. GILES. Thank you, Mr. Chairman and Ranking Member Mar-
key and members of the Subcommittee. I am Cynthia Giles, Assist-
ant Administrator for the Office of Enforcement and Compliance
Assurance, and I want to thank you for the opportunity to testify
today about how EPA meets the challenge of ensuring consistent
implementation and enforcement of Federal environmental laws
and regulations.

The mission of EPA’s enforcement and compliance program is to
protect both human health and the environment by ensuring com-
pliance with environmental laws. Most of these laws are built
around important ideas of federalism, where States and the Fed-
eral Government have important, complementary roles in pro-
tecting public health and the environment.

EPA is proud of the environmental progress this Country has
made over the last several decades, due in large part to the com-
bined efforts of tribal, State, and Federal Governments. During the
more than 7 years that I have been in this position, I have learned
that EPA and our partners share a strong commitment to a clean
environment, and also to ensuring that there is a level playing field
for companies that play by the rules.

EPA is sensitive to the need for consistency and fairness, as well
as flexibility to adapt to local issues. The Agency has developed in-
novative tools to help the regulated community, particularly small
businesses, understand and comply with environmental require-
ments.

EPA prepares small entity compliance guides when a rule may
have significant economic impact on small entities. These guides
explain in plain English the action that a small entity must take
to comply. EPA also operates web-based Compliance Assistance
Centers that received over 2.5 million visitors last year, and we
maintain topic-specific hotlines for responding to requests.

In EPA’s civil compliance program, we work closely with our
State, local, and tribal partners to monitor compliance and, where
significant violations are found and Federal enforcement is appro-
priate, work with the regulated entity to remedy the violation.
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Most cases brought by EPA are resolved through a mutually agree-
able settlement. Judicial cases are often brought jointly by both
EPA and States.

EPA also works with our partners to implement an effective
cleanup enforcement program by engaging responsible parties to
perform cite investigations and cleanups. Encouraging responsible
parties to enter into cooperative cleanup settlements has reduced
the need for litigation, cleaned up thousands of communities, and
saved the American taxpayer billions of dollars in cleanup ex-
penses.

The Agency also undertakes criminal investigation and works
with DOJ to prosecute the most egregious violators, while working
closely with local law enforcement partners. States often take the
lead on prosecuting crimes that endanger public health and dam-
age the environment.

EPA is currently modernizing our enforcement program with the
Next Generation Compliance Initiative. Next Gen is based on the
principle that today’s environmental challenges require a modern
approach to compliance, using new information tools and ap-
proaches while strengthening enforcement. Better pollution moni-
toring and reporting helps to identify problems before they become
really serious, helping save time and money for the regulated enti-
ties and for regulators at the tribal, State, and Federal levels. An
example is our move toward electronic reporting. Making use of
these kinds of modern information technology saves money for
businesses, saves times for States, and increases transparency
while improving accuracy.

Over the last four decades, EPA, working with our State, local,
and tribal partners, has made tremendous progress toward achiev-
ing cleaner air, water, and land for our Nation. A strong enforce-
ment and compliance program has helped to make this possible.
We will continue to work with our partners to take advantage of
innovations and make smart choices about priorities, ensuring that
the public health comes first. We know that achieving this goal re-
quires consistency, a level playing field, and flexibility that ac-
knowledges and allows for the diversity in our Nation’s environ-
mental, economic, and demographic conditions.

Thank you for the opportunity to testify, and I would be happy
to answer any questions.

[The prepared statement of Ms. Giles follows:]
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Testimony of Cynthia Giles, Assistant Administrator
Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
Before the
Senate Committee on Environment and Public Works
Subcommittee on Superfund, Waste Management and Regulatory Oversight

Wednesday, June 29, 2016

Mr. Chairman, Ranking Member Markey, distinguished Members of the Subcommittee, |
am Cynthia Giles, Assistant Administrator of EPA’s Office of Enforcement and Compliance
Assurance. Thank you for the opportunity to testify about how the EPA meets the challenge of
ensuring consistent implementation and enforcement of federal environmental laws and
regulations. I will be focusing my remarks on how EPA’s compliance and enforcement program
helps to ensure the public health benefits envisioned by federal environmental laws, and will
describe how we provide for consistency in the agency’s enforcement and compliance program,
flexibility to ensure fairness — including for small business, and a level playing field for the
regulated community as a whole. [ will also discuss some innovations we are using to increase

compliance and reduce pollution in ways that make sense and are cost effective.

The Mission of Enforcement and Compliance at the EPA

EPA’s enforcement and compliance program’s mission is to protect both human health
and the natural environment across the varied national landscape by ensuring compliance with
environmental laws of the United States. The EPA has responsibility for implementing 28
different environmental programs contained in 11 different environmental statutes. Most of these
laws are built around important ideas of federalism, where states and the federal government

each have important and complementary roles in ensuring the public health and environmental
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benefits the laws were designed to achieve. EPA’s enforcement program includes both civil and
criminal enforcement of the federal environmental laws as well.

The EPA is proud of the environmental progress in the United States over the last several
decades, due in large part to the combined efforts of tribal, state and federal governments to
ensure compliance with federal laws, We don’t just set standards to protect public health and the
environment, we work hard to ensure that we actually achieve them. During the more than seven
years that I have been in this job, one thing [ have learned is that the EPA and states share a
strong commitment to a clean environment for our citizens. And we also all know that a strong
compliance and enforcement program is necessary both to achieve those health protections and
to ensure that the companies that play by the rules are not put at an unfair competitive

disadvantage.

Consistency and Flexibility in Enforcement

EPA’s compliance and enforcement program — both civil and criminal — is implemented
across the country by our headquarters office in Washington, D.C. as well as our ten regional
offices. The regional offices support the national program while tailoring their expertise and
work to address specific regional issues. They also coordinate with their state, local and tribal
counterparts to ensure that EPA’s work complements state and tribal environmental priorities.

The Enforcement and Compliance Assurance program employs statute-specific policies
and guidance to address compliance monitoring, enforcement responses to violations,
responsible party cleanups, and penalty assessment, alf of which were created to provide
consistency across the regions and headquarters. While we recognize that consistency is

important, we know that we must also be sensitive to the unique or differing circumstances of
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individual situations. We know that states and the regulated community want the same things:

consistency and fairness, as well as flexibility to adapt to the realities on the ground.

Compliance Assistance and Support for Small Businesses

The EPA recognizes the role and position of small businesses in the nation’s economy,
and the unique challenges they face. To that end, the agency has developed innovative
compliance assistance tools to help the regulated community understand and comply with
environmental requirements — particularly small businesses. First, the EPA prepares Small Entity
Compliance Guides when a rule may have a significant economic impact on small entities,
pursuant to the Small Business Regulatory Enforcement Fairness Act (SBREFA). These
Compliance Guides explain in plain English the actions that a small entity must take to comply
with the rule. Second, the EPA works with outside organizations to operate 15 web-based
Compliance Assistance Centers that received over 2.5 million visitors in FY 2015. The EPA also
maintains a number of topic specific hotlines for responding to requests for information.

EPA’s enforcement policies and practices are also designed to accommodate small
businesses. In recognition of our enforcement and compliance efforts, the Small Business

Administration has given the EPA an “A” rating every year since 2005.

Overview of the Enforcement Process

EPA’s enforcement and compliance program is focused on pollution problems that
impact American communities. In both civil and criminal enforcement, our objective is to
address the most serious water, air and chemical hazards.

For the civil compliance program, EPA’s regional offices, together with their state, local

and tribal partners, monitor compliance through inspections of facilities and other activities to
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gather compliance-related information. Where significant violations are found, and federal
enforcement is appropriate, the EPA will work with the regulated entity to remedy the violation
and resolve the matter. The vast majority of all cases brought by the EPA are resolved on
consent, through a mutually agreeable settlement. Most cases, approximately 90 percent, are
handled administratively, while larger, more complex matters are usually handled as civil
judicial cases, in conjunction with the U.S. Department of Justice (DOJ). Civil judicial cases are
often brought jointly by both the EPA and states and we routinely share information with states
and discuss division of work. EPA’s objective in all cases is to secure compliance with the law in
order to protect the environment, to safeguard communities from exposure to unhealthy
pollutants, and to ensure a result that is fair — to the defendant, to the defendant’s competitors,
and to the public impacted by the violations.

The EPA also works with states, tribes and local governments to implement an effective
cleanup enforcement program. The EPA engages responsible parties to perform investigations
and cleanups of Superfund sites instead of using taxpayer funds to clean them up. Encouraging
responsible parties to enter into cooperative cleanup settlements has reduced the need for
litigation, cleaned up thousands of communities, and saved the American taxpayer billions of
dollars in cleanup expenses. EPA’s enforcement program has also facilitated the cleanup and
sustainable reuse of contaminated properties throughout the country using tools and policies
developed to promote land revitalization.

The agency also undertakes criminal investigations and works with DOJ to prosecute the
most egregious violators of our nation’s environmental protection statutes. EPA maintains a

strong working relationship with DOJ and U.S. attorneys for these matters. We also work closely



14

with our law enforcement partners at the state and local levels, with states often taking the lead

on prosecuting environmental crimes that endanger public health and damage the environment.

Next Generation Compliance

The EPA is currently undertaking an effort to modernize its enforcement program using
the Next Generation (Next Gen) Compliance initiative. Next Gen is based on the principle that
today’s environmental challenges require a modern approach to compliance with new
information tools and approaches while strengthening vigorous enforcement as the backbone of
environmental protection. Better pollution monitoring and reporting helps to identify problems
before they become really serious--helping save time and money for regulated entities while also
saving money for taxpayer funded regulators at the tribal, state, and federal levels. The National
Pollutant Discharge and Elimination System (NPDES) e-reporting rule that was finalized earlier
this year is an example of how technology can help realize these improved outcomes. Filing
water pollution discharge information electronically, rather than creating excess paperwork,
saves states time and improves outcomes for industry by eliminating opportunities for data

errors, while creating opportunity for greater transparency.

Conclusion

Over the last four decades, the EPA, working with our state, local and tribal partners, has
made tremendous progress toward achieving cleaner air, water and land for our nation. A strong
enforcement and compliance program has helped to make this possible. We will continue to
work with states, tribes and local governments to take advantage of innovations and make smart
choices about priorities, ensuring that public health comes first. We know that achieving that

goal requires consistency, a level playing field for industry and stakeholders and flexibility that
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acknowledges and allows for the diversity in our nation’s environmental, economic and

demographic conditions.

Thank you for the opportunity to testify. 1 would be happy to answer any questions.
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LLS, Environmental Protection Agency
Responses to Questions for the Record
Hearing: “Oversight of LS. Envirenmental Protection Agency Enforcement and
Compliance Programs™
Subcennmittee on Superfund, Waste Management, and Regulatory Oversight
ULS. Senate Committee on Environment and Public Works
Wednesday, June 29, 2016

Chairman Inhofe:

Lo According to the Environmental Council of States (ECOS), states conduct about 90% of
enforcement cases and conduct 9654 of inspections. Sinve assuming vour position in
2009, whin has your oftice done 1o improve EPAs relationship with state regulntors on
enforcement and complionee work?

Response: The EPA recognizes the eritical role of state, local, and tribal environmental
agencies in implementing environnental statutes, and the important wark states do 1o
evaluale compliance and address violations to protect human health and the environment.
The agency has and continues 1o routinely engaize with states to work collabaratively to
achieve shared public health and environmental goals. EPA regions meet regularly and work
with ench of the stutes in their geographic aren oa enlorcement and complianee monitoring,
coordination and work-sharing expectations.

The EPA also works closely with ECOS, which has been invaduable in providing leadership
amd a constructive venue for sdvancing our shared goals. The EPA actively participates in
nattonal ECOS meetings and numerous workproups ineluding the Complianee and
Entorcement Committes, The EPA’s collabortion with states through the E-Enterprise
Leadership Council, established in 2014 to modernize environmental programs, has provided
an extremely productive venue (o work together with states on o number of efTors to design,
medernize and improve environmental protection inchiding enforcement. One area where the
agency is working with ECOS and the sttes is the development of improved tools for federl
uml state inspectors. For example, the apency is developing msabile tools for field inspectors
which will support inspections and improve the guality and consisteney of Inspections,

Another arex where the EPA's Office of Enforcement and Complinnce (OECA} has warked
closely with ECOS and individual states sinee 2008 s in the development of the final
Naotional Pollution discharge Eliminstion System (NPDES) Electronte Reporting Rule, which
will modemnize the reporting system far wister permits, improve compliance, nnd reduce costs
for repulated tacilities and regalatory agencics.

Our wark with siaics on enforcement issues is continvous, The EPA ts currently working
with BCOS 10 assess state complianee mned enforcement training needs, identify available
teaining, and look for oppartunities 1o expand the range of training availzble and enhance
aceess o these rainings,
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2. Your office develops National Enforcement Iniatives (NEI every theee years 1o focus
Agency enforcement resources.  Your website states that “[t]he initiatives are chosen
with input from the public and from stakeholders across EPA™s state, local and tribal
agency partners.” PHowever, public comments submitted on the most recently proposed
NET expressed concenms over EPA's Tailune to cansult with state partaers earlier in the
process for developing the NEL

a. What is BEPA’s process Jor developing aed finalizing the NEI? Please deseribe
any intri-apency consubtation within EPA beadquarters andfor regions as well as
interageney consultation with other federal agencies and affices.

b, Ouiside of the notice-and-comment process, what steps ha your office taken 1o
seck public and state, Yocal and tribal input when developing a proposed NER

Respiunse: The EPA process for NEVs ineludes a solicitation for ideas and recommendations
for NEIs from states and tribal governments, a proposal for the NETs which is published and
includes o public comment period, a serics of discussions with stakeholders, and then a finad
selection. The process of developing and finalizing the FY 201 7-2419 NEIs began in June of
2014 and continued through February of 2016, Jn 2014, as pant ol the process of developing
the FY 2016-2017 Nationol Program Manager Guidanee, the EPA sought comments and
sugpestions from states, tribes and the public lor the FY 2017-2019 NEIs. In 2015, the EPA
published the Federal Register Notice itled: ~Public Comment on EPA™S National
Entoreement Initistives Jor Fiseal Years 2017-20197 which provided additional information
on potential now initistive arcas and sought comnents from the public on the potential
initiatives. The EPA then conducted 2 series of consultation calls with states, state
associations, and tribal governments in 2015 to specifically discuss the selection of NEls.
The NEIs were then finalized in 2016,

3. EPACs recently finalized NE! does not inelude any response to public comments on the
propased NEL shich suggests EPA does not meaningfully consider public comments on
the praposed NEL

s, Why has EPA not responded to public commients in its final NEI?

b, Has EPA considered developing a Response to Compents document for the NEI7

¢ What steps has your office taken during your term to ensure public comments on
apropesed NET are considered?

Response: When publishing non-rulemaking Federal Register Natices seeking comnient or
information, the agency assesses whether to provide o Response to Comments document oo a
case-by-case basis, In this case, the Federal Register Notice noted that the EPA would not be
providing responses to the commuents received. The EPA considered all public comments
reveived in respomse 10 the Federad Register Notice (Docket EPA-HQ-OECA-2G15-0628), as
well as public comments relmed o NEIs that were received through the NPM Guidanee
development process. The EPA also considered additional comements that were received
during calls soliciting input on NEIs from states, state associations, snd from tribes through
consultiiion calls,

The pgency received comments from a diverse assay of stakeholders through the above
progusses. Generably, comments received feom private citizens expressed support for
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continuing the existing NYIs, while many of the comments from states and state associations
tocussd on thetr need for EPA’s cooperation, enforcement support, and flexibility, Industry
comments larpely reguested that the EPA ensure that its enforcement work s helping to
ensure 2 level playing fisld, and protect responsible businesses that comply with the fuw, The
NETs selected for FY 20172019 reflect these comments,

4. The recently Iinalized NET retained four inftiatives, added two new initiatives, and
expanded one to include a new area of focus.
o, What factors does EPA consider when developing the NEI?
b, How does your office consider upcoming rulemakings impacting the initintives
unidh areas being considered for the NEI?
¢, What, il any, quotas/metrics are utilized 10 determine the value of such initiatives?
Are the same quotas‘metrics used aeross the initintives ond areas? How have
these quotas'meteses changed throughout yeur term?
d. How does EPA deline “suceess™ for the NEI (Le, what is the threshold for an arca
or initiative 1o be removed from NED?
¢, 1s there any authority (c.g. statutory, guidance, or policey) preventing EPA from
removing or adding an initiotive or srea prior to the NEI's expiration?
. Are there any limitations on the number of infiatives or areas to be included on
the NEL{i e, does EPA hove o minimum number or an upper-bound Limit)?

Response: Every three vears, the EPA selects NET to address specifie environmental
problems, risks, ar patterns of noncomplisnce, These indtistives are reevaluated every three
years in order o ensure that federal enforcement resources are focused on the most imporiant
environmental prablems where noncempliomer is a significant comributing factor, and where
federal enforeement altention can have a significant impact, Along with consideration of the
public comments received when developing the FY 2016-2017 NPM Guidance and the
Federal Register Notive, these faetors were eritical in the ageney™s selection of the FY2017-
2019 NEIs, In mldition, from FY 2014 to FY 2016, estensive analysis was conducted using
publically-uvailable envirenmental, compliomee and enforcement data {including data from
the EPA enforcement and compliance databases, the Enforcement and Complinnee History
Online (BCHOY, the Nationa] Emissions laventory, the Toxics Release Inventory, the Risk
Muanagement Plan (RMP) databuse, and water pollution discharge data) to examine NEI
options and propasals,

The EPA posts detsiled information on the NEI website:

(hatps e epo. govienforcement/national-enforcement-initiotives) about the activities imd
annual progress made under cach NEI such ns the numbers of inspections conducted,
numbers of facilities addressed, the enforeement actions taken, and the pollution reductions
achieved, From FY 2011 through FY 2015, the NIis accounted for over 75% of the
injunctive relict, 453% of the pounds of pollutants reduced, 78% of the hazardous waste
reduced, and almost 100% of untreated discharge reduced that has been secured through afl
of EPA s enforcement actions during that time period.

The number of industry sectors seleeted ax an NEL is discretionary, Changes to the NEIs will
occur aver time. The EPA may return an inftiative to the base enforcement progrun fevel
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when the ageney determings sufficient compliance progress has been mude with the sector to
warrant this action. For example, the Mineral Processing NEL will be discontinued beginning
inFy 2017,

5, 1t seems EPA develops the NEI to target reductions of specifie poliutants, For example.
Reducing Air Pollution from the Largest Sources inttiative targets NOx and $02,
Cutting Hozardous Air Poltutants initiative targets HAPs, Reducing Pollution from
Mineral Processing initiative targets metals, ond Reducing Risks of Accidental Releases
at Industrial & Chemicnl Focilities initiative targets hazardous substanees. However,
EPA does not 1ist a specific pollutant for the Energy Extraction Enforcement Initiative.

i What is the goal of the Energy Extraction Enforcement Inftimive in ferms of
speific pollutant reductions and ultinately airaquality benefiis? What is the goul
for buth the upstream exploration and production sector nationally, as well as
within delepated states and air districts? How is this goal working with existing
pennitting’complinnce demonstration approaches in delegared air programs in
states und air districts?

£ IR dovs not hove such a poal, how does EPA distinguish this initinive
from the other initiatives that target specific pollutams?

B How has EPA determined compliance (e, associated reduction in pallution or
reduced enforeemient acttons) Jor this initialive o the past?

i, Hus EPA ysed the same analogous structurefapproach for compliance in
the Encrgy Extraction Enforcement initiative (1.¢, are the same parameters,
metries/measurements from other NELs being utilized for Encegy
Extroction‘upstrenm seetor inftiative to neasure analogous resultsy? 1
naot, why?

Response: The NEIs address specific industey sectors and focus on reducing environmental
pallution at regudated facilities within the targeted indostry scetors. The goal of st mubi-
media Energy Extraction NEis 1o work with stale agencies to ensure that domestic enshore
nutural gas extraction and production activities are conducted in a way that protects public
health and the envirenment and complics with applicable laws including the Clean Air Act
(CAAY and the Clean Water Act. For examiple, the EPA seeks 1o identify and address surface
wiiler aind groundwater inypacts that may result from wastewner spills or NPDES violations,
Under the CAA, the EPA assesses compliance with CAM requirements such as New Source
Performance Standards (NSPS), National Emission Standards for Hazardous Air Pollutants
(NESHAP), State lmplementation PlanFederal Implementation Plan {SHVFIP) provisions,
permit requirements, and General Duty Classe/Risk Management Plan requirements. Ade
pollutants of specific concemn include, but are not limited 1o, volatile orpanic compounds
(VOCs) and hazardous air potlutants,

6. Under the "Reducing Adr Pallution from Largest Sources” NEL, EPA states specitic
reductions iy NOx and SO2 for the specific manufacturing of cement, glass, and
aeids, These operations appear to be well defined.

a. Conthow does EPA define the seope of facilities included under the Enerpy
Extenction Imitiative?
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b, Can you give any clarity to what types of fucilities have been under its
calorcement actions?

e, Are facilities that are not energy companies included in the number of
enforeentent vases under {his initintive? Does EPA include enforcement actions
on aneillary operations for other initistives that foeus on a business scetor?

. Does vour office include enforcement actions on landfills that accept aninwal
waste, or are those nambers strieily tied to the objective of looking it
concentrated feeding operations?

Respanse: The Energy Extenction NE[ assesses compliance and nddresses non-compliance
with applicable Liws and regulations at onshore naturnl gas exploration and preduction
tacilities, us sell as those that handle explorstion and production wastes. Facilities that have
been assessed and addressed under the NEL include natueal gas well sites, processing plants,
and wastewater trestment and for disposal faeatities,

Disposal of wastes in land{ills are governed and enforced by states, not the EPA, under
Subtitle 1> of the Resource Conservation and Recovery Act (RCRA). The EPA does have o
separate NEI that relates to addressing pollution vielations at concentrited amimal freding
wperations,

7. The Encrgy Extraction Enforcement Inftiative has been included in the last three NEls.
In light of all the new, proposed and existing state and federal regulations affecting
complisnee and air ernissions reduction within the energy extragtion sector—a number
of which were finalized alter EPA fssued the NEI for FY23 72019 how tong does
your oflice ervision the need te tachude this sector in the NEI?

a, 11 the NET has been vsed to help informally develop the recently promulgated
regulations for the oil and pas sector, how does your affice justify maintaining
thiy sevtor on the NEL podng forwand?

Response: The EPA will assess whether to continue the Eoergy Extruction NEL as part ol the
planning process, which includes an opportunity for our co-regulators in swute, lecal, and
wribal governments as well as the public to comment on the NEIs, when evaluating the
FY2020-2022 NEL evele,

8. The EPA recently issued s preposed Information Collection Request (ICR) from oil and
pas operators under Seetion 114 of the Clean Air Act that is currently apen for public
comment, What was yvour oftiee’'s role in developing this ICR?

a. Is this [CR part of your office’s Encrgy Extraction NEP

b What s the reason for the collectton of this information?

¢. What is EPA planning to Jdo with this information? How will your ofTice use this
information for enforcement purposes?

Respranse: The recent proposed [CR for ofl and gas eperators was ot issued by QECA and is
not part of the Encrgy Extraction NEL The EBA issued a drail ICR to require oil and natural
£as companies to provide extensive information needed to develop regulations to reduce
methaee emissions from existing off and gas sourcey, The draft ICR is a erftieal step toward
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mecting the Gbama Administration’s commitment 1o reduce emissions from existing oil and
piss sources, as part of the President’s Clinsere dotfor Plon: Strategy 1o Reduce Methane
Emissions. The draft ICR seeks a broad ranpe of information that will help the agency
determine how to best reduce emissions, This includes information on how eqaipment awd
cmissions controls ate, or can be, configured, and what installing those conirols emtails and
the assecinted costs, These types of information will help the BPA determine how the agency
can, working with states, best develop and apply standards to effectively reduce emissions
fram existing sources. 1 also will help idemify sources with high emissions and the tactars
that contribute to those emissions, The information that the EPA receives will build on what
state andd ather federad agencies have leamed through their own rules, programs and
CXperiences.

The ICR process, which is poverned by the Paperwork Reduetion Act, provides the public
two apportunities to review drafis of the mfonmution collestion request, The draft ICR was
published on June 3. 2016, and the first of two public comment periods lasted for 60 days.
The agency may revise the first deaft as necessary bused on comments and then publisha
second drafl which will ulso he submitted to the Office of Management and Budget (OMID)
for eeview, I the callection request— which can include surveys and required emissions
monitoring - is approved by OMB, the survey will then be sent 1o industry, which will be
resuired 1o respomd and attest that the information 13 aceurate. The EPA™s goal i to receive
the first phase of information this year.

More information en the draft ICR s avoilable ot
Iripsfavwwd epacoviairgualindoilandeastincthane. ml

9, The Energy Extraction Enforeement Initintive has been included in the fast three NEIs,
which resulted in nearly 3,200 inspections with 194 eaforcement actions aceording EPA,
This is low enforcement raie, an average 5 to 6%, compared o other initintives, such as
the Keeping Raw Sewape out of Our Nations Waters initiative, which has an
enforcement rate around 11%, and other initiatives have higher rates.

a. Howw does your oftiee justifly continued targeting of the Energy Extraction sector
when EPA data shews an average 95% compliance rate over the last five fiscal
vears?

b, How does this low entorcement rate for Energy Extraction alipn with EPA’s
“Next Gen Enforcement Policy™ that proclaims smart and mnovative enlorcement
that utilizes data to support the seed for enforcemem?

Response: Calenlating the overall complianee rate for this sector would require a mone
detatled nnalysis tha dividiog the number of entorcement actions by the number of
mspections‘compliones evaduations conducted. Currently, there are more than 308,000
facilitics that may be covered by the initistive. To caleulate an overall complianee site for
this industry would require a significantly farger investment with inspectiops’camplinnee
evaluations at o much larger universe of sources than the current agency eftfort. Duc to the
size of the universe, the wide distribution of regulated sources, and the potential public health
and envisommental impagis, the agency s [ousing sgency resources on the most critical
potential health and environmental concems.
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18, Bused on your January 2015 Next Generation Compliance enforcement memio, it scems
LB is tarpeting prionitized sectors, )

4. Could you please provide an overview of recent enforcement actions targeting
emissions from the upstream energy sector and the terms of ensuing vonsent
decrees?

b, Falso understand that certain regions have developed quotas to use the Resources
Conseryation and Recovery Acts “imminent and substontial endangerment
authority” for a number of ol and gas tocations, Could you please explain more
about this {e.g. those in EPA’s Regian 837

¢ Towhat extent are these enforcement actions being coordinated with other fuderat
agenvies, including the Pipeline and Hazardous Muterinds Safcty Administration,
the Occupational Safely and Health Administration, and the U8, Fish and
Wildlife Service?

Response: The ageney s effort to promote the use of Next Gen includes promoting the use of
new technologies which will more effectively help repulated facilitios maintain compliance.
This is not targeted towards a panticular seetor but rather is an approach that is encouraped
{or companics that are willing to use such technologies in various sectors, For example, in o
JH S seitlement with Noble Enerpy, Inc., Noble Energy agreed to use technologies gvailable
for fenee line monitoring,

There is no quota for using RCRA “imntinent and substantial endangerment avthority™ for oil
and gas locations. I the EPA discovers conditions in the fietd that may be of concern for
anather federal agency, the EPA shares that information with the ugency and coordinates as
appreprigte.

UL Early in your tenm, your oflice added the Evergy Extraction NEL Since then, your
office has reported more than 3,008 inspeciions demonstaating 94% compliance, EFA
has retracted three high-profile investigations into hydraulic fracturing, and EPA issued
a national study on hydraulic fracturing finding no “widespread, systematic impacts™ to
drinking water supplics. Given all these factors, how does your office justify apain
listing energy extraction on the most recently finalized list of NEls for FY2017-20197

Respanse: As discussed in respanse to Question 9, the number of enforcement actions
relative 1o — or dividwd by ~ the number of inspections and evaluations does not provide the
enforcement / complinnce rate, Notuel pas extraction and production is projected to continue
1o groww 1y the LS. for the next several decades. Natural gas extraction and praduciion
activities present potentiol health and environmenil risks to air quality, growsdwater and
surface water quality. and public and private water supplies. To minimize these impacts, it is
important that the ageney continues to menitor this industry and wtilize our complinnce and
enforeement expertise 10 ensure that this natural resource is developed in a mannee that is
eovirenmentally protective and in complianee with existing environmental requirements,

12 At the hearing, | asked about EPA's requests for information letters per Seetion 114
Clean Air Act, and using the duia received in response for an enforcement iction. In
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some instanees, | am oware of BPA issuing mubti-billion dollar fines that effectively
intimidate companies into signing consent agreements creating de facto regulations and
wEposing requirements that EPA could not otherwise mandate through the Ageney’s
existing nuthoerities,
4. How can EPA justify searing American businesses with astrenomical fines for
actions that in many instances have not been violating existing EPA regulations?
b, How can EPA justify such actions, which essentiolly write new rules for the
industry, under these settlement agreements without following the legal
procedures required to do issue new rules?

Respoase: The EPA secks penalties consistent with statute-specific requirements ond
policies o ensure gencral consisteney aeross enforoement actions in the EPA regions and
headquarters. There have been no multi-hillion dollar penalties as pant of the Encrgy
Extraction NEL Consistent with #ts statute-specitic podivies, the EPA sceks penalties that
recover any economic beaclit gained a8 s result of noncompliance with existing regulations
to cnsure a level playing field between those operators that comply with the law and those
that violate the faw.

13, 've heard reports of vour office requiring companies to tike new regulatory action, such
as installing certain emissions control technolopy, under the auspice of
enforcernent. This oflen leads to imconsistencivs across industries, which is sot only
uniuie but lacks transpareocy and circumvents the rolemaking process.

#. Do you consider vour enforcement awthority as an easier, loss time consuming,
approach 1o get companies to take now actions than the rulemaking process,
which would provide more thie for pueblic notice and input and require sound
seience and economic justification for new regubtory actions”?

Response: No. As mentioned in response to the prior question, EPA’s enforeement actions
seek reliel intended to ensure compliance with existing regulatory requirentents.

T EPAs recent air enforcement efforts nimed m upstream oif and gos operators in North
Dakota and clsewhere would seem o require that each operator engage in lengthy and
expensive design evaluntions of theie fucilities that are not expressly required by current
regulations, In tact, the regulmions inguestion for Nonth Dakota operators enly soguine
that emission control deviees be sized properly so as to contro! vapors that nvight
othenwise be emitted by oil and produced water storage tanks. On what basis does EPA
Justify the imerpretation of i general obligation of this type to force an entire fndustry to
change its designs, in effect 1o chinge the standards of the industry ftseld?

a. Doesa’t EPA have technology-fercing avtharity to roquite this sort of wholesale
re-evafuation of an industey”s facility designs that would be reguired to go
through the transparent ond public process of notice and camment rulemaking, if
shown to be cost-efTective?

b, Why is EPA attempting 1o change technelogy and facility desipn through
enforcement, rmber than through rulemaking, as it should?

e, H an indusiey design standard that must satisfy both safety and environmental
performanee coneern is to be changed or tightened, isn't rulemaking the best way
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1o avcomplish that for all affected opertors, so us to be serutinized on the
administrative recond for eost-eTectiveness, achicvability and other appropriate,
objective fictors?

Response: As stated in response to the prior questions, FPA"s enforcement actions seek
relicf intended to cnsure complinnee with existing, federally-enforceable regulutory
requirements.

S, Ban’t it true the States really get stuek with the job of administering the program,
permitting and enforcement, after EPA is done with its one-off enforcement efforts tha
make hay of an already complex repulatory scheme? To what extent has EPA engaped
state regulatory partners in evaluating the industry™s compliance, and how bave you
consulted with them regaeding their opiniens of complisnce/regulatory interpretations,
ate.? Tow has'does EPA understand and integrate permitting/compliance approaches of
delegated alr programs (states and air districts) in advance of generating and distributing
Section 1 1<4-information request lotters? Are 1he statesfule districls notificd of potential
letter recipients in advance and aflowed o generate feedback/discussion on those
selocted recipients?

Response: The EPA™s mission is to protect both human health and the natural envirenment
aeross the varied national landseape by ensuring compliance with the environmental laws
under 11T statutes, As mentioned above, the EPA teeopiives the entical role of state, locat,
and tribal environmemal agencies in implementing envirenmental sintates, and the impartant
work stotes do to evaloate complianee and address violations to protect human health and the
enviromment. The EPA has and continues to routinely engage with states o work
collaboratively to achieve shared public health and environmental goals,

The EPA often has the dual role of maintining a fuderal enforcement program while
promoting effective state, focal and wibal enforcement. The EPA's ten regional offices,
together with state, locad, wmd tribal partners, monitor compliance through inspections of
facitities and other activities to gather complianee-related informution. In all cases, the EPA's
objective is to secure compliance with the law in order to protect the environment and to
sateguard conmmunities from expesure o unhealthy poliutants and 1o ensure a result that is
fair - 1o the defendant, the defendant’s competitors, aml the public affected by the violations,

The EPA routinely meets with its regulatory partners to diseuss issues of mutual coneern, and
provides them guidance, inspection tools, taining, and technical assistance for complianee
menitoring activities. In addition, the EPA responds 1o written inquiries from the regulated
community a5 well as delegated statclocal apencies about the broad range of NSPS and the
NESHAP regulatory requirements under the CAA. These inguirics pertain to site-specific
applicability determinatipns and allemative moaitoring and testing decistons, and to
regulatory interpretations that provide guidance te a whole source category or on a broad
range of NSPS and NESHAP regulntory requirements. These EPA-issued determination
letters und memoranda are compiled on the EPA Applicability Determinmion Index (ADD
website, which can be reudily necessed by the public at the following

address: htips:iiwaw.epagovicompliance/elenn-air-act-va-compliance-monitoring. These
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determinations provide ninionad consistency and facilitate state/local determinmtions on
similar issucs.

As o CAA section 114 information request letters, 114 information tequests are one of the
teols the EI'A uses to investigate potential non-complianee with the eavironmental Jaws. The
agency does not notify siotes in advance of issuing o 114 information request, however, the
EPA routinely partners with the states when condueting inspections amd states frequently join
the EPA as co-plaintitfs in enforcement actions,

16, We have heard reports of companies with operations in difforent EPA regions recetving
different levels of EPA enforcement. What is your office doing o promote consistency
across BI'A regions when it comes 1o enforconent?

Response: The EPA recognizes that unique or differing circumstances may be faced by
different members of the regulated community. Entorcement octions for the same type ol
violation that may ressdt in difTerent penatiies do not pecessarily indicate an inconsisteney or
disparity. For exomple, a lower penalty may refleet mitigation or supplemental
environmentally beneficial project that a settling party has agreed 1o widertake, or that one
party was o small business whose Hoaneial resources were taken into neccount as provided by
policies for determining penalties. A higher penalty could reflect exacerhating circumstances,
such as the duration of the violstion or the severity of any environmiental damage that
resulted from the violation,

Most EPA programs are implemented by the ten repional offices, with headquarters
maintaining responsibility for national oversipht and dircction. The regions work with theie
stote, Yoeal and tribal counterpans to ensure that EPA's wark, as appropriate, complements
state mnd tribal environmental prionities. The enforcement program uses statute-speeific
palicies and guidanee to address compliance monitoring, enforcement responses o
vilations, and penaltly assessment both to onsure consistency neross the regions while
alfowing for sutlicient discretion 1o addeess regional- and ¢ase-speci{ic circumstances.

F7. In these Section T enforcement actions, the EPA has used the FLIR dipial imaging
camens o deteet fugitive hydracarbon emissions and to thereby declure those fncilities
with these fugitive emissions so detected, out of complinnee. [ understand the accuracy
of these comeras is alfected by weather conditions and can be subject 1o various
sensitivity seftings. These cameras will vield neither a quantitative nor a qualitative
resull, and are very subjective, In fact, some state agencies will not allosw the use of
these cameras for demonsteation of compliznee, Given these limitations, why does the
EPA use these digial imaging cameras for complionee monitoring?

Respanser [tis important to distingush between the use of equipment 1o screen for regulated
pollutant emissions, and the use of equipment to identify violations and muke complionce
determinations, Intrared cametas can be a very effective screening tool in identifying
potential excess emissions and in certain circumstances ean be used for compliance
menitaring, for example, where state sndfor federal standards require emissions to be
captured and controfled, The current generation of FLIR cameras can visually detect releuses
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af paliutants that would otherwise be invisible o the naked eye. As a result, they nre valuable
i idemtifying where a leak appears 1o be ocourring. Onee a leak is identified, other
appropriste equipment is used 1o measure the emissions and determine whether a violation
has gecwrred based upon the underying repudatary andfor permit requirements,

18, Data released recently by National Oceante and Atmaspheric Administration revenled
that global methane concentrations bave not been inerensing as has been proclaimed
recently. This same dats alse reveated that fossit fuel production, {i.c. oil and gas) is not
the wiain source of global methane, Rather, the main source is tropical wetlands and the
bivgenic process associated with biological decoy, Yot EPA has targeted the o3l and gas
industry Tor methane eotissions. How does your oftice justify such enforcement
mcisures?

a. Why does EPA persist in regulating methane as o pollutant when itis not a source
of plobal methane nor is it a pollutant that is one of the precursors to
photochemical ozone formation?

Response: Methine is the key constiwent of natueal pos and hax o global warming potential
more than 25 times preater than tat of carbon dioxide. Methane is the second most
prevalent greenhouse gas emitted by human activities in the 118, and approximately one-
third of those emissions come from oil production and the produciion, processing,
transmission and storage of natural gas, In addition 1o its impact on climate change, methane
emissions from the oil and gas industry come packaged with other poltutants: VOUCs, which
are i key ingredient in ground-level ozone {sisog); and & number of pollutants known s “air
toxies™ - in particular, benzene, toluene, cihylbenzene and xylene, Queone is linked to n
variety of serious public health effeats, including reduced fung funciion, asthma nttacks,
asthma development, emergency room visits and hospital admissions, and carly death from
respiratory and cardiovascular causes. Ajr toxics are known or suspected 1 couse cancer
and other serious bealth effects, The NOAA study (Schacfor et al. 20163, does show that
tossit fuel production is a source of methane. It also shows thit microbial sources, including
weltlands, are sources for the increase in the e ot which glebal methane concentzations
bave been rising since 2007,

Howeyver, this doos ot imply that fossil Tuels do not contribute to rising global methone
conventrations. Also, piven the global seale of the study, the conclusions cannot e applied
to estimates and trends of methane emissions from the U.S. oil and gas sector, which
represent a fraction of the global total of anthropapenic and non-anthropogenic emissions
assessed by the study. Many recont U8 -based studies, including those by NOAA, confirm
that LIS, ofl and gas systems emit large gquantitics of methance,

The collective GHG emissions from the oil and natueal gis souree catepory are sipnificant,
whether the comparison is domestic {where this sector is the Targest souree of methane
emissions, accounting for 32 percent of U.S. methane and 3.4 percent of wotal US,
emissions of wll GHOsY, global (where this sector, whiks sceounting for 0.5 pereent of all
global GHG emissions, emits morce than the total national emissions of ever 150 countries,
and vombined emissions of over 30 countries), or when bath the domestic and global GHG
emissions comparisons are viewed in combination. Consideration of the global contextis
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important. GHG emissions from LLS. oil and natural gas production and natural gas
processing and transmission will become globally well-mixed in the atmosphere, and thus
witl bave an effect on the ULS. regional elimate, a3 well as the global climate as a whele for
years and indeed many decades 1o come.

No single GHG source category dominates on the plobal scale. While the oif and natural gas
source category, like many (if not all) individual GHG source categories, could appear smuall
in comparison 1 todal emissions, in fact, itis a very important contributor in teoms of both

absolute emissions, and in comparisen 10 other source categaries globally or within the U8,

tn addition, in the LS., mrethane entissions oo oil & gas operations are projected to
increase by about 35% over the pext decile i additional steps are not taken to reduse

emissions from this rapidly growing industry.

More information on the justfication for EPA"S actions 1o regalate methane from the efl and
pas industey can be found at: hips:fwwadepagoviairquality/oilandgas/octions. himt

19, EPA’s Enforeement and Complianee Distory Quidine datobase, knpwn ax “ECHO™,
contains data on the cemphance histary of hundreds of thousands of facilities in the LLS.
Unfortunaiely, ECHO has had a history of errars that the ageney has been working on
that can create reputations] issues for individual companies. For instance, errors in the
inputted sinte data were often “frozen” in the ECHO database for o full year even though
states pointed out the erroes 1o BPA ot the tinwe the data were frozen. This includes
simple ervors such as the double counting of vielations,

a. Can you explain why EPA could not correct errors in the data in n timelier
manner? What steps Tus EPA taken to address this problem?
B Is there mow ooway 1o correet data withowt waiting for the year to end?

Respense: EPA, state, local, and tribul regulntory apencies repon compliance and
enforcement data into the EPA notional data systems of record for the medin-specific
programs (2.g., ade, water, hazardous waste). This dats is then imported 1o ECHO for
purposes of public sceess. Given the number of different reporting agencies and eotities and
the volume of information reported. the overall error fevel is low. For example, in 20135,
there were a total of 800000 faciliics in BECH and 347 errors were reporied,

To maintain this level of datn accuracy, the EPA works collaboratively with aur suae, trbal
and locad repulatory partners. The EPA bas o network of approxtmately 300 data stewards
from the repulatory apencies 1o ensure data quality and respond to data concems as they
arise, To supplement this network for addressing data concerns, the EPA recently enbanced
ECHO to update the dotn on a weekly basis which helps 1o ensure that data corrections in
the underlying medi-specific nationa] data systems are reftected in ECHO ina more timely
mner,

Altheugh the primary portion of ECHO works anoweekly refresh, the State Review
Framework and ECHO Sate Dashboards work an yearly dota sets where snapshots (referred
10 ax o daia freeze) of the data systems of record are taken npproximately four months after
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the enl of the federal fiscal vear. The EPA typically does nol update that data setas it is
intended to reprosent static and unchanging data that can be used to suppon stable trend
analysis and awdits,

The ECHO Stote Dashboards display state-apgrepated performance metries that relate 1o
complinnce with and enforcement of envirenmental standards. Several of the dasbboards
wllow tor drilling-down jntoe the aggregate data to see tactlity-level metries. Prior to the data
Trecze, regulatory agencies are provided with a fengthy review pesiod as part of the data
verificntion process, This review process 1s supported by BECOS,

20, Other compluints with ECHO include the fct that minoer paperwork errors are oflen
listed as violations. Most focilities have 1o comply with numerous regulations each of
which muy require multiple reports to demonstente compliance. The end result may be
thousands of data entries on an annual basis. Not surprisingly, muny of the non.
compliance Hers invalve problems illing out or filing the reports. For instance, one of
the violutions listed as significant for the Texas Municipal Power Agency was a form
that contained all the correet information but in the wrang places.

a. How is BPA working 1o allow data entry violations to be distinguished from real
visations?

b, Arc corrected data entey ereors still Tisted us violations? Alternatively, are the
violation notices removed when the date are corrected?

e, Specifically, what is EPA's process for evaluating violations based on corrected
duta entries?

d. What opportunities does the regulated community have to abate minor violations
hke paperwark ar elerical errors pade i pood faith?

Response: ECHO is an ageney ool that provides public access w compliance and
enforcement informution reported by EPA, state, Jocal, and mribal regudntory sgencies into
the EPA national data systems of record Jor the medis-specilic programs (e.p.. air, water,
hazardous waste), The type of compliance monitaring and onforcement data reported fo the
underiying data systems are defined on a media-specitic basis in consultation with our
regulatory pantners. To provide consistency within programs, puidance addresses issues
such as what information needs o be reparted nationatly, the frequency of reporting, the
thneframe for data entry, and how to carreet daty ereors, 10 repidatory ageney identifies o
data error thot resulted in a violation listing, the delegated’awthorized agency (Lo, the EPA,
or state, loval, tribal ageney) has the ability W edit the data in the underlving data system of
recerd. That change will be reflected guickly Ty OO since most of the data in ECHO s
updated weekly,

The enforcement response to addeess reparted viekitions also is defined o a media-specific
basis, and the related guidance provides fexibility in how to address the violations
depending on Lacturs such as their severity, duration, impact on heman health and the
eavIrgmnent,

The EPA has provided a sumber of epportunitics and options for companies o quickly and
easily come inte compliange. For example, under FPA's Small Business Complianve Palicy
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(65 Fed. Reg. 19,630, Apr. 11, 2000), the EPA will waive or greatly reduce penabies for
smiall businesses that identify and correct any noncomplinnee they discover,

The agency adso recenthy created a contralized web-based “eBiselosure”™ portal (80 Fed, Reg.
T6A76, Dee. 4, 20153 to receive and automatically provess self-disclosed civil violations of
environmental faw, which allew large and small businesses 1o be able to quickly get some of
their more routine types of disclasures reselved. While the EPA s primarily focused on
ahiressing violations that expose communities 1o exeess levels of pollution, the ageney also
recoprizes the importance of ensuring that the regulated community provides aecurate and
complete information when required under the nation’s environmental laws. For example,
enforcement policies provide for the issuance of administrative notice to n conpany to
carreet or revise a report. EPACs enforcement progrim also uses “Expedited Setifement
Programs™ for regulated parties 1o address minor vielations that can be quickly comrected
and that do net cause sigaificant health and eovironmental barm, in licu of more formal
traditional enforcement.

2L EPAs BCHO data system currently only presents a faeitity’s Clean Ade Act status i
cither “In Vielation™ ar "Net Available™ for facilities across the nution. State
cnvironmental agencies have spent significant resources o provide sccurate data on a
facility s complianee status.

a. Why has EPA been unable to update 1his data display issue to ensure that, when
facilities are in compliance, their duta on ECHO states they are in compliance?

b, Similarly, why hasn't ERA updated ECHO displays to prevent a single day Tt
report being shown as a full quaner or six menths ol non-compliance in the
systeny”?

Response: ECHO s ap agency tool that provides public access 1o complianee and
enforcement informastion reported by the ERA, state, local, and tribal regulatory agencies
into EPA national data systems of record for the media-specific programs (e.g., air, water,
hazardeus waste), The term “Not Avatlable” is no longer used in reference to the CAA
program. The ageney is working with our regulitory partners to determine how to best
capture information on vielations and best summarize and display information an o fucility"s
compliance status in ECHO. While the apency is working with our portners, the CAA
section of the multi-media table ~3-Year Complinnee Status™ has been noted that the section
is “Under Developmoent™, and in the “Enforcement and Compliance Summany™ it is noted
whether o violation has been tdentified within the past one year,

22, According to EPA’s Noxt Generation Complinnee Strategic Plan for 2014 to 2017, vour
oftice will enhance BCHO by making {ocility environmental performance information
anmd real-time monitoring data available. Wil this effort help reduce the current nember
of inaccuracies in the ECHO datahase?

4 Are there ways to identify potential inconsistencies in the new data from what s
aleesdy included in ECHO?

b Can the Next General Compliance data help identily amd sccelerate the correction
of preexisting esrots in the ECHO database?

¢ What types of errors are possible with the addition of data from the Next
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Gueneration Complianee effont?
d. Will EPA’s Next Generation Complionee Strategy help eliminate or at least
reduve the ECHO database inacouracies that the public sees?
How will the dats collected under the Next Gen enforcement Inftiative be
included in the BECHO dnabase?

"

Responye: EPA, state, local, and teibal regulatory agencies report complinnee and
enforcement data into the EPA national data systems of record for the medip-specilic
programs fe.g., air, water, hazardows waste).

The Next Generation Compliance Initiotive does nal ereste new data reporting requirements,
Data that is entered inte the national data systems of record will continge to flow o ECHO
during the weekly daty update process. Continuous provess improvements will help o
further improve data aceuracy. For example, the conversion from paper reports to electronic
seporting will improve data quality since data quality and cdit cheeks are designed into
clectronic reporting systems. Real time monitoring data is becoming increasingly availuble
and witl improve data quality,

23, What rale do states have in the Next Generation Compliance Initintive?

a. How much of the data ineluded i the inttiative will come from state databases?

b, Do you expect states to rely on this data in enforcing federal Taws to the extent
they are delegated stotes?

€. How are states reacting to the Next Generation Complianee program?

d. Will fack of state pasticipation limit the reach of Next Generation Complinnee in
those states? How will i aifect ficilities and communities?

e What training effarts do you have underway with states?

£ Dostates carrently have the technieal resources and capabilities to be partness?

Respanse: The EPA has met with 20 states ond Foeal agencies to discuss Next Generation
Compliance and opportunities for callaboration, The EPA has conducted additional eutreach
through ECOS, und state air, water, and waste associations. States and local governments
have been receptive to the Next Generation Compliance concepts and the EPA has offered
1o work with states on projects 1o develop approaches to compliance with state and local
requiremnents that are more elficient and eflective.

Altheugh resources are limited for many of these agencies, the EPA anticipates that Next
Generatton Complinnee van be used o help identify tools that promaote compliance in a cost
cifective manner. For example, elecironic reporting requires an upfront investment, but
ultimately saves state and, tribal, and local governments time and resources, It also improves
oulcemes for indusiry by eliminating opportunitics for data crrors, while creating
opportunily for greater transparency. While Next Generation Complisnce encourages the
use of tools such as advanced monitoring and electranic reporting, it docs not require any
additional collection of dats ot the state or Jodera] fevel,

24, There Is significant concerm over EPA'S proposed use of advanced monitoring devices,
such s postuble air quality sensors, i delermining complionce with regulations that did
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nat anticipate the use of these new moniterng deviess, A key aspect in evaluating the
achievability of a new rule is determining how the standard will be enforeed.
a8 BPA intending te apply these new data collestion appronches to existing
standards, or only to standands where they bave been discussed and evaluated a8
part of the mulemaking process?
b, How many of the new monitoring approaches included in the Next Generation
Complianee Strategy have been fickd-tested?
¢ How do vou evaluate their reliabiliny?
. How is source atisibution determined with fence-line ond portable manitoring
cquipment?
e What are the potential security risks posed by the making this expanded data set
availoble w the public?

L What are vou doing o assure that the merensed emphasis on da sharing and
third-party audits will not result in increased security risks for fawilities and
workers?

g Does EPA expect the use of these devices to impact the kind of data collected
through future Infornation Cellection Requests (“IOR<™Y? [ so, how?

Response: While thore are many new technologies made available every vear, when a new
technolopy becomes available and is contemplated for use to meet the requirements of a
rule, the EPA uses detailed review processes Lo determing the approprinte use of the
technplogy. These processes have been in place for many years as now monitoring
technologies have become available. For emerging technologies that are not yet ready for
tormal review and approval, or sir be used i ways that do not require such approval (e.g.,
carly pollutant screening tor possible funther investigation), the EPA may conduct carly
sereening and fleld tests, regulated parties may suppest and apeee 10 use new technologios,
pilots may be conducted to evaluate the accursey and potential use of pew technologies or
collaborations may be conducied with states, research institutions, or communities 1o iy
now technologies. These analyses and tests regularly inchude {ssues such as reliabilite,
accuracy, data sharing, and other assoctated parametess,

28 What is EPAs deciston-muking process for whether (o impose {ines on companies thit
have sclfereported and valuntarily correeted violnlions?
it Do you believe imposing large fines on companies whea hinve volumarily sclf-
reparted and corrected mistakes is conducive and constructive for building a
collaborative relationship between the EPA and repulated entities?
b, What incentive does the regulated community have 1 wark swith EPA it the resall
ol scil-reporting is a larper fine?

Rexponser Self-reparted and voluntanily corrected violattons are eligible for subsinntial
peoalty reductions under EPA"s enfercement policies. Under both the “Incentives for Self-
Palicing: Discovery. Disclosure, Correction and Frevention of Violations™ (Audit Policy -
63 Fod. Reg. 19,618, Apr. 11, 2000 and the *Small Business Compliance Policy™ (65 Fed,
Reg. 19,630, Apr. 11, 2000, civil penalties for selferoported violations can be substantially
reduced or waived in their entirety. Over the past 20 years, thousands of smal! and large
companies have worked with the EPA o resodve vislstions at maoye than 16,000 feilities,
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over 9004 of which bave been resolved for 0. In those few Instances where a penalty is
assessed, fo order 1o help maintain a level playing fleld for campetitoss that have complied.
the penally is generally only to recoup the econontic mdvamtage a company gained over its
compeiitors by delaying its investment in compliance, In December 2013, EPA funher
improved implementation of s self-diselosure policies by ereating a centralized wob-based
eDisclosure poctal to receive and automalicadly process self-disclosures from large and
small businesses, saving enormous Gme and resources for the regulated entities and EPA,

36, What is EPA's decision-making process when it comes 10 sefecting companies 1o audit
or inspect?
a, Are there any specific internal processes or puidelines used to determine which
facilities are W be avdited or inspected?
b, How will EPA determine which facilities to inspect when enforcing its new NEI
for reducing risks at chemical feilities?

Respanse: Inspections are an integeal part of EPA’s compliance monitoring programs, They
are an important teol for assessing complionee with environmental regulations and permit
requirements, EPA’S regulatory pattners {e.g., the states) conduct the vast majority of
inspections conducted across the country under the various environmental statues.

EI'A uses a number of factors in identitving facilities to be inspected, including for
exuample:
o Analysis of data to determine faeilities swith violations er to ’entify national
CONCErmns;
+  Sunutory requirements reparding the type and frequencies of inspections, and
mediz-specific Agency complianee monitoring strateyies:
*  Strotegic planning such as the Natjonal Program Managers Guidance, discussions
with states en program priorilies, and state prant puidance;
+  Environmental fustice concerns;
« Infermation about potential viotations that may be occurring.

I additron, EPA’s National Program Managers Guidance, which is developed topether with
our state and local parthers and updated every two years, also inchudes faeility inspection
approaches as part of EPA's steategic planning process for implementing the Nmional
Enforcement Inixiatives (sev https:sww.epagoviplanandbudget'national-program-
manager-guidances),

27. EPA™s most recently finalized NEL for FY2017-2(19 added "Reducing Risks of
Accidental Releases at Indusirial and Chemical Facilities™ as a new inftiative,

a. As apart of this initiotive, doees EPA fitend 1o enforce the General Dty Clause of
section 12} of the Clenn Air Act? I¥ so, bas EPA token steps to define the term
“extremely hazardous substances™!

b Has EPA taken any steps to ereale any ERA-wide policies or puidelines with
respect to the delinitions of terms used in the General Duty Chinse?



33

Response: The General Duty Clause (GDCY impases a sequirement that facilities operate
safely, While Congress expressty required the EPA {o issue a list of substances and
threshiodds 1o implement the RMP requirements of CAA L2073 it imentionally left the
substances potentially covered by the CAA GDC open-ended. The explanation w the time of
enactment was that extremely hazardous substances would include, but are not limited to the
list of substances covered in the risk management plan rvquirements and all extrepely
hazardous substances identified under the Emergency Planning ond Community Right-to-
Know Act, and "ather agents swhich may or may net be listed or otherwise identified by any
Government ageney™ that may enuse death, injury, or sertous property damage inan
accidental release {Senate Committee on Environnsent and Public Works, Clean Air Act
Amendments of 1989, Senate Report No. 228, 101t Congress, 1st Session 211 (19893} The
Senate provided further guidonee by sayving that "the release of any substance which couses
death or serious injury or which couses substamial property damage would create a
presumption that such substanee is extremely hazardous” (1d.) {emphasis sddedy.

Because the hazond posed by nsubstance depends upon the conditions of usc and because
those conditions may vary greatly, itwould be ndvisable or appropeiate to develop a
definition that would capture all possible conditions and uses, The EPA has implemented
the GDC consistent with this intent. EPA has provided policy ond guidance on the GDC, In
particular, in May 2000, the EPA issued “Guidinee For Tmplementation O The General
Pty Clavse Clean Adr Act Section 112 1Y that discusses the term “exwremely hazardous
substance,” amony others.

28, A recent news article eriticized EPAS handling of the money received from Supertund
settiement agreements, colling them n “stush fund™ with listle transparency or
wegouninbility.

a. What is EPA doing to address these vonverns and inercase the transparency and
accountability for Superfund special accounts?

b, How do you keep consistency among the regions, maintain cooperative
refationships with state regalators, and avoid these problems in the foture?

Response: Pursuant w the statutory autherity provided by CERCELA § 122(0)(3), and the
terms of specific settlement agreements with potentinlly responsible parties. the EPA uses
special account funds to Ninanee stic-specific CERCLA response actions at the site for
which the necount was estublished. Funds collected under settlements are intended to
finance future cleanup work at particular sites over the short and leng-lerm.

The EPA has made significan cffonts to increase transparency of spectal accousts, including
prowiding additional information abow spocial accounts on the EPA wehsite. Over the past
several years, the EPA has responded to GAQ, OIG, Congressional, public, and press
inquiries regarding special necounts, inchuding creating and modifving its annual report on
specinl neeounts to Congress in EPAs annual “Congressiona! Justification™ in response to
specific requests from the OIG and Congress,

The EPA conducts short and Tong-term planning for the use of funds in individual special
ageounts, and reviews these plans on a semi-annual basis 1o account for any chanpes 1o site
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conditions, resournces, contractual considerations, or ather fuctors, The EPA will comtinue to
provide information and transparency 1o our stakehokders regarding the use of special
apcount funds while balancing the need W maintain conlidentiality of cortain data s ay not
o jropardive future enforcement and procurement ctions,

In response to the OIG"s report, “Improved Manogement of Superfond Special Accounts
Will Moke More Funds Available for Clean-ups™ (March 2009), the EPA created the
Special Accounts Sentor Management Committee {Committee), comprised of senior
managers across the apency responsible for the management and use of special sccounts, 1o
provide guidance and oversight over the EPA's use of special accounts, The Committee
mwets a1 keast semi-annually to discuss the current status of speeial accounts,

19, One of the many problems cncountered by the Renewahle Fuel Standard (RFS) has been
Renewnble Identification Numbers (RINY fraud, the generation and sale of RINS that are
invatid and are not tied to any renewable fuel actually produced, Once RINS are found
to b fraedulent, those obligated parties that used the RINs for compliance nay have w
replace those invalid RINS, Inan effort to alleviate RIN fraud EPA established o quality
assurance progrs for venifying the validity of RINS under the RFS. However, recent
EPA giforcoment work with the Department of Justice illustrates valid RIN generation
COMHAS 3 CONCern.

a. What compliance monitoring takes ploce in regard to the RFS, and specifically
RIN peneration?
b Can you tell us il instances of RIN frawd are decreasing or incrensing?

Response: Ensuring the imegrity ol the RFS program remains a bigh priority for the EPA,
The program structure includes compliance monitoring through RFS stakeholder
involvement w monitor the program, a thisdparty Quality Assurance Program (QAP) that
enables privite industry to monitor and help ensure fuel is compliant, and o sephisticated
<hrtabase system that tracks and monitors renewable fued eredits. Enforcement, hoth civil ond
criminal, against those individuals who have frasdulently produced RINs, continues 1o be
importint 1o ensuring the integrity of the progrem. Criminal and civil enforeement deters
future fraudulent activiy.

30. EPA’s National Environmuenial Justice Advisory Committee has called for state plansg
developed under the Clean Power Plan (CPP) 1o inclide resounce-intensive analyses an
environmental justice (1) effects, Atan October 2014 meeting of this Advisory
Committee, Administrator McCarthy sugpested the Ageney would net include such a
reguirement with the CPP, but hinted they may impose this reguirement for state
implementation plans (SIPs) under the revised vzone National Ambient Air Quality
Standards INAAQS) As you know, states are still implenenting the 2008 prone
NAAQS and they are now conducting duplicative avtivities for the 2015 update. EPA
will be releasing its rule for SIP requirements under the 2015 standard this falf.

o, Since your otfice houses EPA’s Oftice of Environmental Justive, what has been your
involvement in any plans 1o require states conduct Y malyses?
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b, Can you commitment thit EPA will not requine states to develop a separate E}
analyses with their state plans? If not, under what statutory authority is EPA able to
require states to include this wype of analyses?

¢ What is EPA’s definition of environmental justice?

Response: The EPA works to sldress, as appropriate, any dispropartionate impacts of ils
proprams, policies, and activities on Ef communities ns directed by .0, 12898, For
example, the ageney bas made significant progress in incorporating EJ considerations into
our rulemaking cfforts. A number of states are also interested in aveiding disproportionate
impacts, and are condueting analyses of their own to identify areas of coneem,

In the recently finalized implensentation rule for the 2012 National Ambient Adr Quality
Standards (NAAQS) for PMLS, the EPA encournged staies to comduet B analyses and
inchude B communities in the SIP development process. The apeney also made suggestions
for states” consideration regarding where they might terget emissions reductions in 12
cammunities as they are developing their attainment plans,

As noted in the guestion, the EIPA intends to release a proposed rule this {al] in which the
agency will address a ranpe of inplementation requirements for the 2015 National Ambient
Aldr Duality Siandards (NAAQS) for ozone, including the nonattainment area classification
system, and the iming of Swate Implementation Plan (S1P) submissions. B will also discuss
and eutline relevant guidance on meettng the Clean Air AcCs requiremients pertaining o
attainment demonstrations, reasenable further propress, reasonably available control
measures. nenatiainment new source review, and emission iventories, Other issues
addressed 1 this propesed rule are the potential revocation of the 2008 azone NAAQS and
anti-backsliding requirerents that would apply if the 2008 NAAQS are revoked, Similar to
the PM2.5 implementation rule, the EPA amticipates that the proposal will not include EJ
analysis requirements, but will encourage states to meaningfully cogage EJ communities in
the S process and consider addressing ozone precursors in EJ communities where
appropriate.

The agency will keep the Committes updated on the status of this proposed nule and ean
address specific guestians reganding the propoesal ence it hoas bean released for public
comment,

Environmental justice is the hir treatment and meaninglul involvement of all people
regardless of race, color, national origin, or income, with respect w the development,
implementation, and crdoreement of environmental faws, repulations, and policics,
Enformation on EPAs envirenmental justice cfforts can be found at:

Bupss s opa g ienvippmentibivsios

31 In Febeuary the ULS, Supreme Court issued i stay on implementation of EPA's Clean
Power Plan (CPP. While there is no dispute the stay puts a hold on enforcement of the
CPP, EPA has maininined it ean continue work towards implemaentation and nssist states
that want to develep complianee plans,
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4. Given that your effice is responsible for both enforcement grd compliance
assistance, what kevel of complianee assistance is your oflice providing states
related to the CPP?

b Astde From the likelibood that the rule may ultimately get struck down by the
Courts, why would you dedicate your office™s resources on a rule thal is in
squarcly not in effect? 1s it not o priarity for vour ofTice to enforce and provide
assistance with active rules?

e, When rules in the past have been stayed by the cournts, what is your office policy
on providing compliance assistance to entities that want 1o move forward
anyway?

Response: On Pebruary 9, 2016, the Supremic Court stayed the Clean Power Plan (CPP)
pending judicial review before the WS, Court of Appeals for the DLC. Circuit and any
subsequent praceedings in the Supreme Court, The EPA firmly believes the Clean Power
Plan will be upheld when the courts address its menits because the Clean Pover Plan rests
on strong seientitie and fegal foumdations. The stay means that no one has to comply with
the Clean Power Plan while the stay is in effect, During the pendency of the stay, states are
not requited to submit anything to the EPAL and the EPA will not take any action Lo imposc
or enloree uny such obligations.

Since the sty was 1ssued, many stoles have said they intend to move forward voluntarily to
continue to work to cut carbon poflution from power plants und are seeking the ageney’s
puidanee nnd assistanee, The ageney will be prosviding such assistanee, which is not
precluded by the stay, In particular, some states have asked to move forward with outreach
andd to eontinue providing support and developing tools, brcluding the proposed desipn
details for the Clean Energy Incentive Program (CEIPY. The agency will move forward ina
way that is consistent with the stay while providing stotes the tools they have asked for to
help address carbon pollution fromm power planis,

32, On June 30, EPA’s propesed Clean Energy Incentive Program (CEIR) was published in
the Federal Register. The CEIP is a key part of EPA's implementation of the Clean
Power Plan (CPPY, despite the ULS. Supreme Court’s stay on the CPP. Given that your
office panticipates ity regulatory workgroups to provide input oty inaplementation and
complianee {or developing actions, what advice did your office provide en the proposed
CEIP?

Response: EPACs Office of Entorcement wd Complionee Assuromee partivipated in the
workgroup, led by the Offiee of Air and Radintion, which developed the CEIP proposal.
OECA's input is reflevied in the proposal that was released in June 2016,

33, Atthe hearing | asked you about former EPA Region & Administrator D, Al
Armendariz’s 2000 remarks to local business and government feaders in which he said
EPA"s »gencral philosophy”™ on enforcemuent js to “cructty™ and “mike examples”™ of il
and pas companies. Since lis resipnation, has vour oflice done any review of
enforcoment actions autherized by Dr Armendaniz?
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Resporse: As you are probably aware, Dr. Ammendariz scknowledped in 2012 that his
2610 remurks, which were made shontly afler his appointment as Region VI Regional
Adnvinisteatar in Late 2009, did ot reflect the eflarts by Region V1o address potential
vielations of the nation's environmental Tows during his tenure, Further, both the EPA
Administrator and the White House also stuted that that the 2010 remarks were an
inaceurite churacterization of the work that EFA does. In addition, because OECA mevis
repulurly with all reglonul enforcement managers throughout the year to review sach
region’s ongoing and planned enforcement activities, as well os with the Depariment of
Justive on civil prdicial matters, n separate review of Replon VI's enforcement actions was
DOt RCCSSITY.

34, Mr. Don Grube from Durant, OK, sells small engines and his business s being harmsed
by the {aet that the Office of Enforcement and Compliance is not fully enforeing
refevant air emissions standards. Mr, Grube spends about 525,000 every 1wo years
getting his engine cmissions lab tested and centified per the EPA requirenients. When
OECA fails to enforce the repufations on the books, he cannot compete and the bad
actors in the fleld are rewarded. Can you follow-up regarding Mr, Grube’s complaint?
What is the penalty for imparlers who sell small engines in this country that do not
comply with air emisstons standards?

Response: The EPA s actively entoreing the Clean Alr Act requirements for small gaseline
engines, This includes inspections and civil penalty sctions for engines being illegally
imported into the country. On matters concerming inportations, the EPA works in close
collaborstion with the ULS, Pepartment of Customs and Border Protection. Resolved
enforcement cases are found at: bitps:Awww. epagovienforcement/clean-air-act-vehicle-anid-
engine-enlorcement-case-resolutions. The Act, as adjusted for inflation, provides for
maximum civil penalty of just over $44.000 for cach engine that is imperied in vielation.

The EPA has spoken with Mr. Grube numeroos times and provided appropriste information.
However, consistent with EPA policy, the ageney did not provide information on
prosgpective and ongoing enforcoment cascs,

35, Continental Carbon Company (CCC) is one of five companies that produce carbon black
in this country, In February, the company entered into a now public consent deeree with
EPA under the explicit expectation that all other producers of carbon black would be
held to the same standard. Over the past few years the company spent 88 1o 10 million
on fegal fees s o couple thousand man hours obtaining datn, filing reports and
interacting with EPA and DOJ just to get 1o the decree. To date, only 2 of the §
cenpanics have been required to make the resalting types of fechnology investments.
Fram June 28 staff phone call with COC President: “We are not and have nover been
apposed o reducing eoissions at oure [acilites ... we simply request industry standards
are apphied in o foie aod consistent manner.”™ Why did EPA choose W pursue an
enforcement initintive instead of a formal rulemaking i the net result, installing
emission control techaology, is the sme?  What is EPA doing to ensure imponed
carbon black, particularity from Russia ond China, arc held to the same environmental
standards the Agency is enforcing upon domestic producers?
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Response: The EPA has an ongoing infliative to bring alf of the carbon black companies
aperating foacilities in the U8, back into complianee with the New Source Review
provisions of the Clean Air Act

Nenator Rounds

b My, Giles, at the hearing | requested an inventory of the Ageney™s information request
letters submitied under Section 114 of the Clesm Adr Act for the last ten years. Please
provide such inventory to the Commitiee and speeify the foellowing:

i The date Scetion |14 roguest was sent;

B, The NAICS code and oty ond state location tor the recipiont;

¢, The title and effice of the authorizing EPPA official;

d. The deadline for response;

¢, The basis for the letter, including the specific Clean Air Act provision {other than
Seetian 114y and regulation, under which the information was being sought;

I Whether the relevant State environmental ageney was provided a copy of the
Section 114 request upon s issuinge,

g Whether the relevant Stiate environmental sgeney was provided a copy of the
information oblained in response to the Section 114 request;

b, Whether the recipient of the Section 114 request clnimed any information
provided o EP'A as confidential busingss information or trade secret:

f. Whether EPA provided access 1o the infarmation sbtained in response to the
Section 114 request to any thind-pasty, incleding an EPA contractor;

5o Any subsequent Agency enforcement setionds) taken apainst the recipiont as a
result of such letter, including penaltics undfor fines or natices of viclation based
on the information oblained in response w the Section 114 request, the dute such
action was taken; and

k. Any subsequent Ageney regulatory action{s) which were based, in whale orin
part, on information obtained o response to the Section 114 reguest,

Response: Section 114 of the Clean Air Act (CAAY provides the EFA with authority to guther
informuation to assist the agency in implementing the Act, which includes developing regulations
and detenmining compliance at specitic facilitics 1o protect public health and the eavironment,
The agency uses CAA Scation 114 fetters 1o investigate concemns that may reguire atigntion and
the responses to these letters are evaluated to determing i1 funther action is needed. Because these
letlers are not uniformly reported in a contrabized system, the ageney is not able o provide the
detailed Inventory requesied,
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Senator ROUNDS. Thank you for your testimony.

Senators will now have 5 minutes each for questions. I will
begin.

I appreciated your comments with regard to the cooperative ap-
proach with States, and specifically I would like to focus on Section
114. The EPA has increasingly issued requests for information
from regulated entities under the Clean Air Act Section 114. These
requests sometimes inform future regulatory actions and, in other
cases, lead to enforcement action.

Despite the inherent principle of cooperative federalism in the
Clean Air Act, the EPA Headquarters submits these requests with-
out including its State partners, who are most familiar with the
regulated entities. Do you think this practice is consistent with the
principle of cooperative federalism in the Clean Air Act, and is
there any reason not to include State regulators on such cor-
respondence, and would you consider including these State regu-
lators on such correspondence moving forward?

Ms. GILES. Thank you, Senator. Thank you for that question. As
you point out, Section 114 is the authority that Congress gave to
EPA to collect information to look for potential violations, so we
use it for that purpose. I am not aware of the increasing use that
you reference, but we do, and have, consistently used that author-
ity to collect information about potential violations, and we also do
routinely share information with States about what we know about
violations or issues of concern, and they, likewise, share informa-
tion they have with us.

Senator ROUNDS. It is interesting that you bring up the fact that
there is a concern as to whether or not there actually is an increas-
ing use of it, and I am just wondering who is accountable for keep-
ing the records of who does receive these letters and the purpose
of the requests.

Ms. GILES. We use 114 authorities when it is appropriate to re-
view specific concerns that we may have about compliance. I am
not aware that we separately track them, but we are careful to use
them just in those instances where we have a reason to believe
that there is a concern that requires attention.

Senator ROUNDS. Would there be any reason why we shouldn’t
be able to keep track of the number of 114 requests that are made
and their outcomes? Seems to me to be a reasonable metric to keep.

Ms. GILES. Well, we do track, of course, the cases that we bring,
and Clean Air cases very frequently are based on information we
gain from 114 letters.

Senator ROUNDS. Do you think that there is someone that keeps
track of the number of 114s? I would just ask for the record if you
don’t know if there is, could we get you to followup with the Com-
mittee and find out whether or not there is someone responsible for
keeping track of the 114s? And, if not, is there any reason that you
could think of why we shouldn’t be keeping track of the number of
inquiries made to the 114 process?

Ms. GILES. I am not specifically aware of a separate record that
is kept, but I would say each enforcement team and regional office
is responsible for ensuring the appropriate use of Section 114 let-
ters. I would be happy to look into that further and get back to you.
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Senator ROUNDS. It would be very interesting to find out the
number of 114s. As you say, if there is a perception out there that
the 114s have increased, and you are not sure if they have, it
would be a fact one way or another that would be useful to have
in front of us for these purposes. Fair enough?

Ms. GILES. I will look into that and get back to you, Senator.

Senator ROUNDS. OK, thank you.

How does the EPA justify the use of 114 letters to require opera-
tors to require a lengthy and rather expensive design evaluation
that are not expressly required by current regulations? Isn’t this a
backdoor way of requiring the industry to change its operations
Witho?ut a transparent public rulemaking process of notice and com-
ment?

Ms. GILES. Thank you, Senator. The 114 authority does allow
EPA to ask facilities to collect information about emissions or other
relevant information to determine if there is compliance. It is not
for the purpose of rulemaking; it is for the purpose of determining
if there is a pollution problem that requires enforcement attention.

Senator ROUNDS. Thank you.

Senator Markey.

Senator MARKEY. Thank you, Mr. Chairman, very much.

Over the last 6 years your office has seen a 9 percent decrease
in funding and a 17 percent reduction in your work force. Your re-
sponsibilities have not decreased over the last 6 years; you still
have the same statutory and regulatory responsibilities. So you
have been really asked to do more with a lot less over the last 6
years, is that correct?

Ms. GILES. Senator, that is certainly correct. We have, along with
the rest of the Agency, struggled with declining budgets.

Senator MARKEY. And how is that working out?

Ms. GILES. Well, we have made every effort to innovate, as both
of you mentioned in your opening remarks, to innovate to make
sure that we are making use of new technologies to find the most
serious pollution problems, and we direct our enforcement atten-
tion to the most serious situations.

Senator MARKEY. Well, let me ask this. A report released this
week by the National Resources Defense Council states, “At State
and Federal levels, resources for the enforcement of the Safe Drink-
ing Water Act have been decimated by poor funding and bureau-
cratic indifference.” Overall, do you agree with the NRDC rec-
ommendations to strengthen drinking water enforcement and ad-
dress environmental injustices?

Ms. GILES. We certainly agree that drinking water compliance
and enforcement is at the very top of the list for EPA’s priorities,
and we know that the States feel the same way about it, and we
are heightening our attention to this important topic and appre-
ciate the input of organizations like NRDC drawing more attention
to it.

Senator MARKEY. Well, it turns out that, in 2015, enforcement
actions have been taken on only 11 percent of the 8,000 violations
of regulations designed to ensure that our drinking water is free
of dangerous levels of lead and copper. Might the cuts in your
budget and work force be partially responsible for the limited en-
forcement actions?
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Ms. GILES. Senator, I am not really sure where NRDC got their
numbers. I can tell you that, in 2015, which is, I think, the year
that they were focused on in their report, there were about 6,000
enforcement actions for drinking water taken across the Country,
primarily by States, to address concerns about drinking water com-
pliance.

Senator MARKEY. How about the EPA?

Ms. GILES. EPA takes a much smaller number because we have
an oversight role, primarily, with respect to drinking water. I think
we had somewhere over 100 enforcement actions for drinking
water.

Senator MARKEY. So what additional actions are you taking at
the EPA in order to oversee this Flint mess at large across the
whole Country, community after community, and are reporting
that they have the same problem?

Ms. GILES. Well, specifically with respect to Flint, as you men-
tioned, EPA did issue an enforcement order back in January, and
we are working closely weekly, daily with the city of Flint and the
State of Michigan to return that system to acceptable condition. I
am pleased to say we are making good progress, but we are going
to stay at it until we make sure that system is in good shape.

Senator MARKEY. So, when you look at Flint, you are looking at
a disadvantaged community. They obviously need a lot of help in
order to make sure that these issues get resolved. It is not always
a disadvantaged community. Woburn, Massachusetts was a good
example of the community that had just been ravaged by indus-
tries, Monsanto, W.R. Grace and others, just using the land and
the water as a dumping ground for TCE. By the way, under TSCA,
the EPA just might be able to ban TCE in the years ahead, so that
is about a year wait, but hopefully TSCA will make that possible.

So, can you talk a little bit about how disadvantaged commu-
nities need a little bit more help from the Federal Government is
they are going got be able to deal with these environmental issues
that endanger their children?

Ms. GILES. Senator, thank you. We totally agree that the over-
burdened communities in America require our attention and they
need to know we have their backs, so that is what our EJ 2020
agenda that is out for public comment now is designed to accom-
plish, to make sure that we are focused in rulemaking, permitting,
enforcement, cleanup, and in our science on addressing the ques-
tions that these communities struggle with.

Senator MARKEY. I just want to say, Mr. Chairman, through you
to Chairman Inhofe, that I actually called Ann Anderson last week
to tell her that we had overhauled TSCA and that this chemical
which was the principal culprit in giving her son leukemia, and
other children in that neighborhood, was now going to be poten-
tially regulated and potentially banned under this new law.

And she obviously, 40 years later, because of the incredible cour-
age which she showed and resourcefulness, the Government had
failed her, she had to do it by herself to do this epidemiological
study of her own neighborhood. Ultimately Superfund got created
because of her story, and that ultimately became a movie called A
Civil Action, a famous book called A Civil Action. But that plus
Love Canal kind of led to Superfund being passed, and now on the
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Superfund site out there we have a lot of industrial development,
but we also have the Jimmy Anderson, named after her son, Trans-
portation Center.

So that is a good example of where public sector investment or
oversight then led to economic development that now serves the
long-term best interests of the community of Woburn. So there is
a good enforcement action that turned into something that was eco-
nomically much more beneficial for that community.

Thank you, Mr. Chairman.

Senator ROUNDS. Thank you.

Senator Inhofe, in this case Chairman Inhofe, I just would like
to add that Senator Markey earlier had indicated the success that
you clearly had the responsibility for with regard to the creation
and the upgrade of TSCA, and also your success the other evening
in the brownfields; and I would also like to add my congratulations
to you for this bipartisan effort as well.

Senator INHOFE. Well, this was a huge joint effort, right?

Senator MARKEY. Thank you for saying that, because I was prais-
ing you behind your back.

Senator INHOFE. Oh.

Senator MARKEY. On brownfields and TSCA.

Senator INHOFE. Well, I certainly forgive you for that.

[Laughter.]

Senator INHOFE. Let me get back, Ms. Giles, to something the
Chairman was talking about on the 114s, because we have heard
from people that the oil and gas companies, that these are used to
pressure them to curb and monitor methane emissions before the
EPA has even issued a methane rule for the industry. Now, are you
contending that these are not enforcement letters, but they are, I
think you said, informational letters?

Ms. GILES. Thank you, Senator Inhofe. Yes, 114 letters are for
the purpose of collecting information, they are not enforcement ac-
tions.

Senator INHOFE. So would you confirm that they are not tar-
geting methane, let’s say, in future consent decrees?

Ms. GILES. I am not aware of the specific matter that you are re-
ferring to, but Section 114, that section of the statute, does give
EPA the authority to ask companies for information about pollution
and emissions as we are looking into the potential violations that
may be occurring.

Senator INHOFE. We all talked about and made our own com-
ments about what happened in Paris and the President coming up
with a commitment that he would be reducing CO2 emissions by
between 26 and 28 percent by 2025, and then we made an effort
through every group we could find, including the EPA, to deter-
mine how he is going to do that and we haven’t been able to find
anyone who has any idea.

In fact, I don’t think it can be done. I don’t think he does either.
But it appears that your office stepped up enforcement of VOC
emission requirements against the oil and gas sector, and the
chairman commented, as a backdoor effort for the EPA to cut
greenhouse gas emissions.

Now, the question I would ask you is have you been pressured
or do you have any kind of a mandate to reduce greenhouse gas
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emissions through enforcement against utilities and the oil and gas
industry to help the President meet these climate commitments?
Has that happened?

Ms. GILES. No, it hasn’t. Senator, I think what you may be refer-
ring to is some enforcement work that EPA has done with respect
to VOC emissions, as you mentioned, from the oil and gas sector,
which is with respect to existing laws that have long been in effect,
and deal with pollution issues in some communities that are quite
significant in the formation of ozone as a result of some of these
industries.

Senator INHOFE. In a broader perspective on your regulations
that you are in the process of doing, have you been talking to the
Administration about seeing what regulations can be adjusted or
changed or put forth that would help them meet these require-
ments? In other words, nobody knows how he is going to get to a
26 percent reduction, and I am if you have had conversations with
them saying, through the regulation, what can you get done.

Ms. GILES. Senator, the Enforcement Office doesn’t write regula-
tions, so I am not aware of what conversations

Senator INHOFE. So you haven’t had conversations.

Ms. GILES. I personally have not.

Senator INHOFE. You know, it wasn’t long ago that Al
Armendariz made the statement, when he was talking to a bunch
of subordinates, that, you know, what we have to do to the oil and
gas industry is the same thing that the Romans did when they
went through Turkey; they went into various small villages, cru-
cified the first four people, get their attention. And we actually got
{she wording that he used on that, and after that happened he was
et go.

What is your evaluation of a comment like that, that a man who
is working for the EPA, making to subordinates and going after a
particular industry?

Ms. GILES. I would disagree with that comment in the strongest
possible terms. I do not agree with what he said and I disavowed
it in public at the time.

Senator INHOFE. If that is the case, why is it you praised him for
it when you wrote him a letter saying, I just want to say how im-
pressed I am at the terrific work the region did in the range order,
what specifically he was talking about at that time. Great job.

Ms. GILES. Senator, the comment I was making to him was with
regard to a specific enforcement action, it was not with respect to
his comment.

Senator INHOFE. Well, it was a terrific job, and this was right
after he did that.

Ms. GILES. I don’t believe it was after he said that.

Senator INHOFE. Oh, yes it was. The date was specifically the 8th
of December 2010. And it was the spring of 2008 that he made the
statement.

Ms. GILES. Thank you for refreshing my recollection. It may have
been after he made that comment, but it was not after I knew
about the comment that he had made.

Senator INHOFE. Thank you, Mr. Chairman.

Senator ROUNDS. Senator Sullivan.

Senator SULLIVAN. Thank you, Mr. Chairman.
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Administrator Giles, good to see you. I am appreciative and I al-
ways think it is important to emphasize that everybody on this
Committee certainly is focused on making sure we have the clean-
est air and cleanest water in the Country; certainly something that
is a big issue in my State, in Alaska, where we do have some of
the most pristine environments and clean air.

One of the things I have raised on the Committee a lot is my con-
cern about legal issues where I think the EPA is not following the
law. I think it is not just us, but it is frequent court cases. And
it also relates to the area that you are in charge of in terms of en-
forcement and compliance.

I want to talk a little bit about the summer of 2013 in Alaska.
Are you familiar with what happened in Chicken, Alaska during
that summer?

Ms. GILES. Generally, yes.

Senator SULLIVAN. So that was when I think it was seven armed
EPA agents, rifles, body armor, several ATVs, made a raid. Any-
thing less than calling it a raid on a plaster mining operation, of
a bunch of Alaskans who were out plaster mining, looking for
Clean Water Act violations. The State of Alaska did an extensive
report on that and one of the things you talked about, working
closely with law enforcement, they said that there was actually
very little coordination with law enforcement when you came in,
scared the living daylights out of a bunch of Alaskan miners look-
ing like, you know, the U.S. Army as opposed to the EPA.

Have you learned any lessons on coordinating better with State
officials on something like that? The Governor’s report in Alaska
said that there could have been a terrible tragedy, terrible acci-
dent; a bunch of EPA enforcers coming in, rapid raid. You said that
you are focused on working closely with law enforcement. What
have you learned from that raid?

Ms. GILES. Senator Sullivan, thank you for the question. As you
know, the Governor’s special council did do a review of that situa-
tion and found that the investigation was done professionally and
courteously; and I would add not just by EPA, but

Senator SULLIVAN. Oh, I don’t think so. Did you find any viola-
tion of the Clean Water Act in that investigation?

Ms. GILES. The information that was found was turned over to
the State and to the prosecutors for their evaluation.

Senator SULLIVAN. The answer is no. There were no Clean Water
Act violations in that raid that was conducted.

How much does EPA spend on training your officials, your
age‘;lts, in terms of high-powered military weapons and arms train-
ing?

Let me get to just a more direct question. When EPA started out
for the first 20 years, you did not have armed agents. Why do you
believe you need armed agents now, when in your initial 20 years
you didn’t have armed agents? Why do you need armed EPA agents
now? You spend millions of dollars on training, weapons, bullets.
Why do you need that?

Why can’t you rely on, for example, if you go to Chicken, Alaska,
why can’t you rely on the State troopers to work with you for co-
operation and coordination, so they can go in, if you think it is dan-
gerous? Why is EPA spending so much money on having armed




45

agents, when the first two decades of your Agency’s existence you
didn’t have that?

Ms. GILES. Senator, the reason that was sought and the reason
that Congress decided to give that authority to EPA was because
the mechanism that was working up to that point was not working
now. President Reagan is the president who specifically sought that
authority. In his signing statement he said, I am pleased to sign
this bill into law because it contains the explicit law enforcement
authority for the Environmental Protection Agency, which this ad-
ministration actively

Senator SULLIVAN. Well, my first amendment as a U.S. Senator,
my first bill was actually to disarm the EPA, because I don’t think
you need the weapons. I think it would force you to actually cooper-
ate, which you didn’t in the Chicken, Alaska case, with local law
enforcement, and to have them be in charge of any kind of weapons
in terms of any kind of dangerous mission. I still think that the
vast majority of Americans don’t know that we have had a dra-
matic increase in the arming of our Federal bureaucracy.

I am someone who is a strong Second Amendment supporter. I
believe in an armed citizenry, but I don’t believe in an armed bu-
reaucracy. And I think that I am going to continue to work with
my colleagues here to throttle back on this area of the Federal Gov-
ernment’s increasing power to arm Federal agents. I think the EPA
has not shown that it needs these weapons, and I think that is
something that the Chicken, Alaska raid in particular dem-
onstrated.

Let me turn to the Gold King Mine site issue. If a private com-
pany had released 3 million gallons of contaminated water into a
river, would your office have charged them criminally or brought
civil or criminal charges to a private company that did something
like that?

Ms. GILES. Senator, the law and enforcement distinguishes be-
tween the company who makes and releases pollution and the enti-
ties that are trying to respond and cleanup pollution that other
people created. So, in the case of EPA’s action in Gold King, we
were acting as a responder, trying to prevent releases of pollution
that were left there by others.

Senator SULLIVAN. The EPA Administrator told us in a Com-
mittee hearing that she would hold the EPA to a higher standard
that a private sector company. There have been numerous in-
stances where the EPA has actually criminally charged people who
accidentally, not on purpose, polluted rivers with much less
amounts of pollution.

Why has nobody in the EPA ben held liable, been criminally
charged? The EPA administrator told this Committee she would
hold the EPA to a higher standard, and yet nothing has happened.
And if a private sector company did this, it is likely that the CEO
or some members of that company would actually be in jail right
now.

You have not demonstrated any commitment similar to what the
EPA administrator said she would do, which is hold EPA to a high-
er standard than the private sector. How come that has not hap-
pened?

Ms. GILES. I totally agree, Senator.
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Senator SULLIVAN. You agree with what?

Ms. GILES. I agree that EPA is responsible and that we should
hold ourselves to the same standard or higher that we would ex-
pect from a private party.

Senator SULLIVAN. Then why has that not happened and people
have gone to jail for doing something less than you did?

Ms. GILES. In the event of a response action, if somebody causes
a spill, as part of a response action, not pollution they created, we
generally do not assess fines or pursue them for violations as you
are discussing here. We do that in the case of someone who creates
the pollution and is responsible for releasing it.

Senator SULLIVAN. Didn’t you create the pollution and release it?

Ms. GILES. We did not. We were responsible for the release. The
pollution was not created by EPA; we were attempting to remedy
the pollution that was left there by someone else.

Senator SULLIVAN. But for the EPA’s action that day, would the
Animus River have been polluted?

Ms. GILES. I totally agree we are responsible for that. And what
we expect from private parties when they are in that situation, if
they are doing a response action and they make the situation
worse, we expect them to fix it, and that is what EPA has been at-
tempting to do.

Senator SULLIVAN. But no one is civilly liable or going to jail, as
has happened in the past.

Ms. GILES. EPA does not typically assess penalties or pursue en-
forcement actions other than to get response parties to clean up the
mess that they made, and that is what EPA is taking responsibility
for doing, which we should do.

Senator ROUNDS. I think what we will do is just in terms of since
there are just a few of us here, I think we are going to try to do
one more round. We are going to limit it to 3 minutes per senator,
and we will roll on through, and I will begin.

I have a specific question concerning the followups on the inspec-
tions. When the EPA conducts an inspection on facility, what are
the policies and guidelines that the EPA follows in order to keep
in communication with the facility and report the results of the in-
spection in a timely fashion? If there such a thing as an average
time that it takes to report the results of an enforcement action to
an inspection facility, what is it? Do you keep track of that? What
should be considered timely for a followup response?

Ms. GILES. We do. Thank you, Senator. We certainly do attempt
to respond and communicate in a timely way with the facilities, all
the way from talking to them at the time when the inspector is
there through what subsequent action may be appropriate; and I
would say the time for that probably varies quite a bit by the ex-
tensiveness of the inspection and the seriousness of the issues
found there.

Senator ROUNDS. If the EPA delays reporting the results of an
inspection to a facility, what recourse does a facility have to get a
more timely response from the EPA? I think you probably under-
stand the reason. You inspect a facility; there is a threat of an en-
forcement action, clearly, with the inspection; there is a concern
about whether they get a clean bill of health or whether they have
to look at defensive actions coming in the future. It seems to me
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that there ought to be some kind of a timeframe in which the EPA
should have a responsibility to at least let the organization know
whether there is going to be an enforcement action that they are
going to be following.

Ms. GILES. Yes, Senator. I would agree that it is important for
us to stay in communication with the facilities, and we do certainly
support and encourage folks in doing that. Any facility that does
not think that they are getting information in a timely way, we
would certainly hope they would call us, and we would make an
attempt to communicate with them at that point.

Senator ROUNDS. When you do the enforcement actions, do you
communicate with your partners, the States in this particular case?
And at what point does the communication with the State begin,
or is there a process that you have in place within policy that di-
rects that communications begin once again with the State, or are
you in communication with the States during the entire time?

Ms. GILES. Senator, thank you. Yes, the regions have regular
communications with their State counterparts in the different com-
pliance programs, and that varies from weekly to monthly to quar-
terly, and the purpose of those is to share information, what the
States know, what EPA knows, and to see if we can reach joint de-
cisions about what the best way of proceeding should be.

Senator ROUNDS. What about in cases where you have specific
enforcement actions that at least an inspection has been done with
a facility? Is there any way for communication with the States?
Would the States know what is going on with the activity that you
brought or that you may bring with a facility within their jurisdic-
tion as well?

Ms. GILES. I think, Senator, generally the regions do have that
communication with States around inspections that they are doing
and what they have found, and, likewise, States share with EPA
information that States have about pollution problems and compli-
ance issues and discuss the best way to approach them.

Senator ROUNDS. Thank you.

I will just say earlier I had requested the information concerning
the number of 114 requests, and what I will put into my official
request will be that you just simply look at it over a 10-year period
of time, over the last 10 years, including the most recent data that
you might have. And we will extend you a formal letter on that,
OK? Thank you.

Senator MARKEY.

Senator MARKEY. Thank you, Mr. Chairman, very much.

May I ask, Ms. Giles, if EPA’s special agents have ever been at-
tacked or killed as they are in the line of duty in enforcing the law?

Ms. GILES. It is unfortunately the case that EPA agents who are
executing search warrants or arresting people for serious environ-
mental crimes have been assaulted, and it also happens, unfortu-
nately too frequently, that the agents find significant quantities of
firearms in these locations. So having a sidearm is a standard piece
of equipment for any law enforcement officer, and we do the same
at EPA, along with, of course, the training and the requirements
that they follow the rules.

Senator MARKEY. And I think that is very appropriate. These are
crimes, in many instances, that the EPA is investigating, and those
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who have committed these crimes, or alleged to have committed
these crimes, could have guns themselves.

So to send an EPA law enforcement officer into a situation with-
out a gun, while there could be a gun on the other side of the door,
I think would basically differentiate an EPA enforcement officer
from every other enforcement officer at every other level of govern-
ment in the United States. And we know that the person behind
the door could have a gun.

We know that there is no law that if you are on a no-fly terrorist
list that you can’t buy a gun in the Unites States. We know that
people can buy guns in gun shows without having gone through a
background check. We know that people can go on Instagram and
buy an Instagun.

So we know that we don’t have all the safeguards that are in
place, and yet why should we say to an EPA enforcement officer,
when there have been officers which have been attacked in the
past, that they can’t have a gun to protect themselves? Not to use
it in an arbitrary way, but at least to have that kind of protection,
which I think each law enforcement officer in our Country is enti-
tled to.

So I just think it makes no sense to have everybody else in
America be able to buy a gun because of all the loopholes that we
have, and that the only one subgroup in the whole Country that
would not have a gun would be actually a law enforcement officer
for the EPA. It just doesn’t make any sense whatsoever, given the
fact that they are in fact enforcing the laws of the United States
of America.

So I would just like to put a good word in for those EPA special
agents who are risking their lives every time they knock on a door,
every time they are investigating a crime. The consequences for the
person that they are investigating could be quite severe and, as a
result, a reaction to an EPA special agent could be something that
is life-threatening. So I just want to put in a good word for all
those people who are out there and work every day for us.

Ms. GILES. Thank you, Senator. They greatly appreciate that.

Senator MARKEY. Thank you.

Senator ROUNDS. Senator Sullivan.

Senator SULLIVAN. So, Administrator Giles, I want to go to an-
other issue. I talked about the frustration of the Animus River ex-
ample. I think that there is a sense, certainly in my State, of a do-
as-I-say-not-as-I-do approach to some of the EPA enforcement, and
I have raised this issue a number of times in this Committee, but
you mentioned earlier a statement by a senior EPA administrator
that you said you immediately disavowed.

On the eve of the EPA vs. Michigan case, where EPA Adminis-
trator Gina McCarthy was asked if she thought that the EPA was
going to win that case in front of the Supreme Court, she said she
was confident that the EPA would; and then she said, “But even
if we don’t win, it was 3 years ago. Most of them,” meaning all the
companies and private sector businesses, “are already in compli-
ance. Investments have been made and we’ll catch up. We're still
going to get at the toxic pollutions from these facilities.”

Do you see a problem with that statement and do you disavow
that statement? I mean, I find that statement to be remarkable be-
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cause, in my view, it ignores the rule of law. It is essentially say-
ing, heads, we win, tails, we win; it doesn’t matter. Do you under-
stand why a statement like that from the head of the EPA brings
so much frustration to the average American who is trying to com-
ply with the law, the average small business?

Do you disavow that statement from the EPA Administrator and
do you understand why—as you probably know, that statement has
been quoted all over the Country. People were shocked when they
heard her say that. Do you understand why people were shocked?
First of all, do you disavow that statement by your boss?

Ms. GILES. Senator, are you referring to the mercury toxic stand-
ard?

Senator SULLIVAN. I am referring to the quote that the Adminis-
trator made on the eve of the EPA vs. Michigan Supreme Court de-
cision, which the EPA lost, by the way.

Ms. GILES. Well, from an enforcement perspective, what I can
tell you is when rules become final, companies do make progress
toward complying with them, and if rules are overturned many
years later, many companies have already gone a long distance to-
ward compliance.

Senator SULLIVAN. But it seems to me that she has that as part
of EPA’s strategy, kind of like it doesn’t matter whether we were
right or wrong on the rule because the companies had to comply.
Do you understand why that makes people frustrated? Do you want
me to read the quote again?

Ms. GILES. No, Senator. I understand what you are saying, your
frustration

Senator SULLIVAN. No, it is not mine. I would say it is probably
millions of Americans who are frustrated with that approach to the
law and regulations by the EPA.

Ms. GILES. Well, it certainly is the case that sometimes it takes
quite a while for judicial cases to come to conclusion, and, mean-
while, companies do comply with the laws, has been my experience.

Senator SULLIVAN. But you don’t understand why a statement
from the head of EPA just like I read would make a lot of Ameri-
cans very frustrated with how Federal agencies, particularly yours,
operates? You don’t get that?

Ms. GILES. I think the Administrator is expressing her view and
confidence about the outcome of that litigation.

Senator SULLIVAN. No, actually, she wasn’t. I mean, I am fine
with her saying that she thinks they are going to win; she has good
lawyers. That is fine. That is actually a strong statement from the
EPA Administrator. That is expected. That part of her statement
is fine. It is the part of her statement that says, “But even if we
don’t win, it was 3 years ago. Most of them are already in compli-
ance. Investments have been made. We will catch up.” That is real-
ly, even if we lose, we win. Like there is no way to lose.

Ms. GILES. Senator, I think it is a statement of fact that many
companies had made investments to comply with the regulation.

Senator SULLIVAN. Oh, I know it is a statement of fact, but I am
just asking you do you understand why that frustrates people. Can
you see it? Can you sympathize with the small business person
who fought that, thought it was illegal, and then the Supreme
Court came out and said it was illegal, and then the head of the
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EPA says, hey, too bad, it was illegal, but you already had to pay
for it; good luck. Do you see how that makes people frustrated?

Ms. GILES. I think I am getting pretty far out of my zone in en-
forcement and regulations.

Senator SULLIVAN. Well, that is enforcement. That has a lot to
do with enforcement.

So you don’t see how that frustrates people. No sympathy there?

Ms. GILES. It is not a matter of not sympathy. I think it is a
statement of fact, which is a correct statement.

Senator SULLIVAN. Thank you, Mr. Chairman.

Senator ROUNDS. Thank you.

Before we close, Senator Barrasso was not able to be here. We
have three separate subcommittees that are all meeting at the
same time and Senator Barrasso asked that I highlight the prac-
tical recommendations for improving the partnership between your
office and State regulatory agencies.

The Wyoming Department of Environmental Quality submitted,
in October 14th of 2015, a letter to your office, of which I have a
copy here that I will enter into the record, and I understand that
the Wyoming DEQ has not yet received any response or outreach
from your office on this letter. In the letter, I would like you to
check and see what the followup was.

If they have received it, if they have reviewed the recommenda-
tions that the Department of Environmental Quality in Wyoming
has made, and if I could get from you a response back in writing
once you have had a chance to find the letter and so forth. If you
would agree to make sure that we get a copy of the response that
yoquould expeditiously followup on and get back to the Wyoming
DEQ.

Ms. GILES. Certainly, Senator, I will look into that.

Senator ROUNDS. Thank you.

Senator Markey, thank you once again for this participation.

I would like to thank Ms. Giles once again for your participation
in our meeting today.

I think it is important that we get in and we ask the questions
and we get the followup and so forth, and at least share some of
our thoughts, frustrations on both sides of the aisle in some cases
with activity. But, nonetheless, I think it is important that we con-
tinue with these oversight hearings and, once again, I want to
thank you for attending today.

The record for this meeting will be open for 2 weeks, which
brings us to Tuesday, July 13th. This hearing is adjourned.

[Whereupon, at 3:35 p.m. the committee was adjourned.]
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