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THE RAPID ACT; THE SUNSHINE FOR REGU-
LATORY DECREES AND SETTLEMENTS ACT
OF 2015; AND THE SCRUB ACT OF 2015

MONDAY, MARCH 2, 2015

HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON REGULATORY REFORM,
COMMERCIAL AND ANTITRUST LAW

COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 4:01 p.m., in room
2141, Rayburn House Office Building, the Honorable Tom Marino
(Chairman of the Subcommittee) presiding.

Present: Representatives Marino, Goodlatte, Issa, Collins, Rat-
cliffe, Trott, Bishop, Johnson, Conyers and Peters.

Staff Present: (Majority) Daniel Flores, Subcommittee Chief
C(iunsel; Andrea Lindsey, Clerk; and (Minority) Slade Bond, Coun-
sel.

Mr. MARINO. Good afternoon. I want to thank you for being here,
and the Subcommittee on Regulatory Reform, Commercial and
Antitrust Law will come to order.

Without objection, the Chair’s authorized to declare recesses of
the Committee at any time.

We welcome everyone to today’s hearing on H.R. 348, the “Re-
sponsibly And Professionally Invigorating Development Act of
2015,” also known as the “RAPID Act,” H.R. 712, the “Sunshine for
Regulatory Decrees and Settlements Act of 2015,” and H.R. 1155,
the “Searching for and Cutting Regulations that are Unnecessarily
Burdensome (SCRUB) Act of 2015.”

I will recognize myself for my opening statement. The American
historical record has always been, “the worse the recession, the
stronger the recovery.” Regrettably for many Americans I think we
can all agree the recovery from the recession has been anything but
strong. According to the Federal Reserve Bank of Minneapolis in
the 10 previous recessions since the depression, the economy recov-
ered all jobs lost during the recession after an average of 25
months from the prior jobs peek.

Under the current Administration however, it took until June
2014, 78 months after the prior jobs peek or 6 and a half years
later for even The New York Times to claim we had recovered all
of the recession’s job losses. Besides losing paychecks, many of
Americans have lost the dignity and satisfaction that comes from
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earning a living and supporting a family with a full time job. No
government benefit can compensate a person for that.

Americans are ready to work. Employers are eager to create jobs,
if only the government could just get out of the way. As we will
hear from the witnesses today the job opportunities are here on
U.S. soil. A study of proposed projects in just one sector of the econ-
omy, the energy sector found that if a modest number of these
projects were allowed to go forward and break ground and the di-
rect and indirect economic benefits would be tremendous. It identi-
fied 351 projects if approved to generate $1.1 trillion and create 1.9
million jobs annually.

The U.S. Chamber of Commerce’s study, Project No Project,
looked at the potential economic impact of permitting challenges
faced by U.S. companies attempting to propose new energy
projects. For example, Penn-Mar Ethanol attempted to construct an
ethanol reducing plant in Conoy Township Pennsylvania, but
neighboring Hellam Township sent a letter to—excuse me, Conoy
Township’s board of supervisors objecting to the ethanol plan.
Hellam Townships objections included environmental risks to the
surrounding area and a risk of causing the beautiful area sur-
rounding the Susquehanna River to become an undesirable site. Is
that when we mean when we talk about negative environmental
impact and obstructed scenic view? Certainly job creators can’t be
effective in creating jobs until such an over expansive extreme re-
gime.

After hearing about the numerous projects currently awaiting ap-
proval, many of us might be asking ourselves if the workers are
here, and the jobs are here, then what’s keeping workers idle?
Well, I will tell you, it is our outdated, burdensome, convoluted,
Federal permitting process that has become a hotbed for the envi-
ronmental extremists looking to hold up infrastructure of building
and growth that our country so desperately needs.

Today there is no limit to the objections various agencies can
raise. Environmental reviews not uncommonly take up to a decade
or more holding jobs hostage in the process. Antigrowth,
antipermitting advocates meanwhile can lie in the weeds for an-
other 6 years once a permit is finally granted, before ambushing
good faith project developers with dilatory job and project killing
litigation.

Instead of empowering businesses to be the engine of our econ-
omy, we instead tie them up with thousands of pages of decisions
in interminable administrative and litigation delays. This is incom-
prehensible to anyone but a specialist, a costly legal team or a so-
called advocacy group that seeks to kill economic activity and the
jobs in growth for hardworking Americans that come with it.

I introduced the RAPID Act to right the ship, restore balance and
impose sanity on our Federal permitting system. My esteemed col-
league Mr. Collins from Georgia and Mr. Smith from Missouri simi-
larly introduced the Sunshine for Regulatory Decrees and Settle-
ments Act and the SCRUB Act to achieve the same thing in litiga-
tion that seeks to force new regulations in an effort to clear from
the code of Federal regulations overburdensome regulations we no
longer need.
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The key to these reforms is balance, and each of these reforms
has that. My RAPID Act strikes the right balance between con-
servation, and deployment, and development.

The Sunshine for Regulatory Decrees and Settlement Act strikes
the right balance between respect for plaintiffs and defendant’s
right and regulatory litigation in fairness to regulate entities in
State coregulators that must bear the burden of living under and
implementing new regulations.

And the SCRUB Act strikes the right balance between keeping
regulations we still need in scrubbing from the books regulations
that are unnecessary obstacles to jobs and growth. I thank our wit-
nesses for attending and sharing their valuable expertise with us
and look forward to their testimony.

It is my pleasure now to recognize the gentleman from Georgia,
the Ranking Member of the Subcommittee on Regulatory Reform,
Commercial and Antitrust Law, Congressman Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman.

In 1981 a professor of law at the University of Chicago described
the difference between the parties as quite simple, while cautioning
Republicans against the fervent pursuit of regulatory reform stat-
ing, Democrats want to run the country and Republicans don’t
want them to. Republicans seem delighted in the prospect of legis-
lation that will make change more difficult. Where government ac-
tion is needed by the private sector as it is for the licensing of new
nuclear plants, the procedural safeguards and judicial review pro-
tections so carefully nurtured in other contexts by the corporate
bar have proven to be a Frankenstein, affording licensing oppo-
nents, unlimited opportunities to impose costly delays.

The professor concluded that regulatory reform measures do not
deter regulation, they deter change no matter the cost of inaction.
That professor would go on to become an Associate Justice of the
United States Supreme Court and his name, none other than
Antonin Scalia. It is indeed rare for me to quote Justice Scalia in
any context, let alone with approval, but I'm struck by the pre-
science of the Justice over 3 decades ago in describing the short-
sighted nature of proponents of regulatory reform.

During today’s hearing this Subcommittee will consider three
pieces of legislation that do absolutely nothing to protect the public
interest, grow the economy or create jobs. The only connection be-
tween these bills is their bold corporatism. H.R. 348, the so-called
Responsibly and Professionally Invigorating Development Act of
2015 will result in widespread confusion and delay in the review
and permitting process under the National Environmental Policy
Act by carving out a separate environmental review process for
construction projects, which the bill doesn’t even define. And if an
agency fails to meet the unrealistic deadlines mandated by H.R.
348, the bill would automatically green light a project regardless of
whether the agency has thoroughly reviewed the project’s risks.

This legislation is a solution feverishly in search of a problem.
The nonpartisan Congressional Research Service reported in 2012
that project approval delays based on environmental requirements
are not caused by NEPA, but are more often tied to local, State and
project specific factors, primarily local state agency priorities,
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project funding levels, local opposition to a project, project com-
plexity or late changes in project scope.

I also have serious concerns with H.R. 712, the “Sunshine for
Regulatory Decrees and Settlements Act of 2015.” Consent decrees
and settlement agreements help ensure that agencies take nec-
essary action by a certain date. The Government Accountability Of-
fice also reported in December of 2014 that there is zero evidence
indicating that agencies collude with public interest groups in
bringing these consent decrees that the Chamber has often
claimed.

H.R. 712 would allow for nearly any private party to intervene
in a consent decree revealing the legislation’s true purpose of stack-
ing the deck in industry’s favor to avoid the enforcement of the law.

Lastly, H.R. 1155, the “SCRUB Act” is a one-way ratchet with
the sole aim of prioritizing cost over benefits through the reckless
elimination of rules without consideration of their benefits. This
legislation would shift the cost of rules from corporations to con-
sumers while posing substantial burdens and delays to agencies
undermining public health and safety. It is indeed an act that
should be scrubbed.

In closing, I strongly oppose each of these deregulatory train
wrecks that comprise the subject of today’s hearing.

And I yield back.

Mr. MARINO. Thank you, Mr. Johnson.

It is now my pleasure to recognize the Chairman of the full Judi-
ciary Committee, the gentleman from Virginia, Chairman Bob
Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman.

America’s voters sent the 114th Congress to Washington to do
one thing above all other others, help turn around this Nation’s
struggling economy. From the outset of the term, the Judiciary
Committee has responded to that mandate with urgently needed
reforms of Washington’s regulatory system. A system that virtually
every day places new obstacles in the path of American jobs and
economic growth.

Already the House has passed two critical Judiciary Committee
regulatory reform bills. The Regulatory Accountability Act to force
regulators to account for and control far better the excessive cost
of new regulations and the Small Business Regulatory Flexibility
Improvements Act to force regulators finally to accommodate better
the needs of small businesses when they issue new regulations.

Today’s hearing considers three more integral parts of the Judici-
ary Committee’s regulatory reform package, the RAPID Act, the
Sunshine for Regulatory Decrees and Settlements Act and the
Searching for and Cutting Regulations That Are Unnecessarily
Burdensome or SCRUB Act.

The RAPID Act contains common sense reform to streamline per-
mitting for Federally funded and Federally permitted construction
projects. It gives lead agencies more power to conduct and conclude
efficient interagency reviews of permit requests and requires law-
suits that challenge permitting decisions to be filed within 6
months of the decisions. These are simple but powerful reforms
that will allow good projects to move forward more quickly deliv-
ering high quality jobs and improvements to American daily lives.
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The Sunshine for Regulatory Decrees and Settlements Act curbs
the abuse of sue and settle consent decrees and settlement agree-
ments to force through new regulations under judicial authority
without adequate consideration of the views of those who are regu-
lated and of the States who so often must shoulder the hard work
of implementing Federal regulatory decisions.

Finally, the SCRUB Act institutes a blue ribbon commission to
help identify and eliminate costly regulations that can safely be re-
moved from the code of regulations. These include, for example,
regulations that have achieved their purpose and are no longer
truly needed, imposed paperwork burdens that can be reduced sub-
stantially without significantly undercutting regulatory effective-
ness or impede the new introduction of new, safer and more effi-
cient technologies.

Opponents of these bills contend that there are no problems with
regulations or that these bills overreact to the problems and would
bring needed regulatory actions to a halt. The American people
know better. In the middle of it this winter’s historic cold, ask any
worker displaced by a new ideologically driven power plant regula-
tion how warm they are as they continue in vain to look for a new
job.

Ask any farmer who fears that the Environmental Protection
Agency’s new Waters of the United States rule will place Federal
permitting shackles on the use of their property because once in a
while there is a puddle in a middle of field.

Ask municipality and manufacturers across the country that will
not be able to grow because of the EPA’s new ozone rule, the most
costly single regulation ever issued. Like each bill in the Judiciary
Committee’s regulatory reform package, each of these bills contains
well thought out balanced reforms. They allow needed regulatory
actions to take place but provide for more transparency, more pub-
lic input and more accountability in the regulatory process. They
also provide for more efficient decisionmaking and more effective
tools to prevent or remove from the books regulatory actions that
are not needed, are ill-considered or are the overreaching fruits of
back door sweetheart negotiations between regulators and pro reg-
ulatory advocates.

I urge my colleagues to consider well and support these impor-
tant pieces of legislation. I look forward to the testimony of our wit-
nesses.

And I yield back, thank you, Mr. Chairman.

Mr. MARINO. Thank you, Chairman.

It is new my pleasure to recognize the Judiciary Committee
Ranking Member, Mr. Conyers of Michigan for his opening state-
ment.

Mr. CoNYERS. Thank you.

We seem to have on the Committee very differing views of what
we're going to be talking about today, I suppose the witnesses have
picked up on that already.

I'd like to describe what I think are three thoroughly flawed bills,
and I begin with H.R. 348 the misleadingly titled “Responsibly And
Professionally Invigorating Development Act of 2015.” Rather than
making real reforms to the process which Federal agencies under-
take environmental impact reviews as required by the National En-
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vironmental Policy Act, this legislation will make this process less
responsible, less professional and less accountable.

I think that will come out during the course of our discussion be-
tween us today. But worse yet this measure could jeopardize public
health and safety by prioritizing speed over meaningful analysis.
Under the guise of streamlining the approval process, the bill fore-
closes potentially critical input from various stakeholders, includ-
ing Federal, State and local agencies for construction projects that
are Federally funded or that require Federal approval.

Disturbingly, this measure could even allow such projects to be
approved before the required review is completed. As a result, H.R.
348 could allow projects to proceed that put public health and safe-
ty at risk. These failings along with many others explain why the
Administration and the President’s Council on Environmental
Quality, along with 25 respected environmental groups, including
the Audubon Society, the League of Conservation Voters, Natural
Resources Defense Council and the Sierra Club strenuously oppose
similar legislation considered in the last Congress.

The next bill, H.R. 712, the “Sunshine for Regulatory Decrees
and Settlements Act of 2015,” has a simple goal, to greatly discour-
age the use of settlement agreements and consent decrees by Fed-
eral agencies when they fail to meet their regulatory obligations as
mandated by Congress.

Why is this bill problematic? Well, here are a few reasons, as
with the prior bill, H.R. 712 would effectively delay the implemen-
tation of regulatory protections, thereby jeopardizing public health
and safety. For example, the bill gives opponents of regulation mul-
tiple opportunities to stifle rulemaking by allowing essentially any
third party who is affected by the regulatory action at issue in a
covered civil action to intervene in that civil action subject to rebut-
tal, to participate in settlement negotiations, and to submit public
comments about a proposed consent decree or settlement agree-
ment that agencies would be required to respond to before such de-
cree or agreement can be entered in court.

Remember, Federal agencies are often sued for their failure to
meet their statutory obligations, including missing rulemaking
deadlines. Consent decrees and settlement agreements help to en-
force the statutory mandates and assure that these agencies meet
their obligations by a date certain. But, H.R. 712 would needlessly
impede this enforcement process by imposing an extensive series of
burdensome requirements on agencies seeking to enter into consent
decrees or settlement agreements.

A broad coalition of civil rights, environmental consumer protec-
tion, and other public interest groups opposed a substantially simi-
lar bill considered in the 112th and the 113th Congresses. These
organizations include the Alliance for Justice, the American Asso-
ciation for Justice, the Center for Food Safety, the Defenders of
Wildlife, Earth Justice, the Natural Resources Defense Council and
the Center for Effective Government and Public Citizen. Addition-
ally, the Administration threatened to veto H.R. 712’s predecessor
from the 112th Congress, stating that it would spawn excessive
regulatory litigation and introduce redundant processes for litiga-
tion settlements.
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And finally, we have H.R. 1155, the “Searching for and Cutting
Regulations that are Unnecessarily Burdensome Act of 2015” or for
short the “SCRUB Act.” Most observers would agree in principle
that retrospective review of existing regulations is a good idea.
Agencies should periodically assess whether the rules they have
promulgated are as effective as they can be or whether they are
even necessary in light of changed circumstances. Unfortunately,
the SCRUB Act would not simply require retrospective review, in-
stead it is yet another attempt to hobble the ability of agencies to
regulate and thereby prevent them from protecting public health
and safety based on unsubstantiated rhetoric that regulations in-
hibit economic growth.

As a threshold matter, the central feature of the bill is the estab-
lishment of a commission to identify rules that should be elimi-
nated. The commission would effectively be able to second guess
the judgments of Congress and the agencies with respect to the
need for certain rules and the science and analysis warranting such
rule.

The bill reflects a blatantly one sized, unbalanced approach to
retrospective review. For example, virtually all of the bills objec-
tives and mechanisms are one-way ratchet. The measure is de-
signed to result in the repeal or amendment of a rule only to elimi-
nate or reduce costs regardless of the rules benefits. Tellingly, H.R.
1155 does absolutely nothing to promote actions that would en-
hance the benefits of rules.

In closing these measures threaten critical public health and
safety protections. It’'s a shame that the majority has chosen to
largely ignore the concerns of my colleagues and I have previously
identified with these bills.

I thank the witnesses for appearing today and look forward to
their testimony.

Mr. MARINO. Thank you, Mr. Conyers.

Without objection, other Members opening statements will be
made part of the record.

We have a very distinguished panel before us today.

And I will begin by swearing in our witnesses before introducing
them.

If you would please rise and raise your right hand.

Do you swear that the testimony you are about to give is the
truth, the whole truth, and nothing but the truth, so help you God?

Please let the record reflect that all the witnesses have re-
sponded in the affirmative, and you may be seated, gentlemen.

Our first witness is Mr. William Kovacs. Mr. Kovacs provides the
overall direction, strategy and management for the environment,
technology and regulatory affairs division as senior vice president
of the division at the U.S. Chamber of Commerce. Since he joined
the Chamber in March 1998, Mr. Kovacs has transformed a small
division, concentrated on a handful of issues in Committee meet-
ings into one of most significant in the organization. His division
initiates and leads campaign issue campaigns on energy, legisla-
tion, complex environmental rulemaking, telecommunications re-
form, emerging technologies and applying sound science to the Fed-
eral regulatory process.
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Mr. Kovacs previously served as chief counsel and staff director
for the House Subcommittee on Transportation and Commerce. He
earned his J.D. from the Ohio State University College of Law and
a Bachelor’s degree of science degree from the University of Scran-
ton magna cum laude.

Welcome, sir.

Mr. Kovacs. Thank you, Mr. Chairman.

Mr. MARINO. Sir, I'm going to introduce everybody and then we
will come back, do it that way.

Our second witness is Mr. Sam Batkins. Mr. Batkins is director
of regulatory policy at the American Action Forum. Mr. Batkins re-
search focuses on the rulemaking efforts of administrative agencies
and related efforts of Congress. His work has appeared in The Wall
Street Journal, The New York Times, the Hill, National Review
Online, Reuters, the Washington Post among other publications.

Prior to joining the Forum, Mr. Batkins worked at the U.S.
Chamber of Commerce Institute for Legal Reform and National
Taxpayers Union. At the U.S. Chamber he focused on lawsuit
abuse, tort reform and Federal regulations. At the National Tax-
payers Union he focused on State and Federal spending. Mr.
Batkins received his B.A. in political science summa cum laude
from Sewanee, University of the South. He received his J.D. from
Catholic University of America, Columbus School of Law. Welcome,
sir.

Our next witness is Dr. Patrick McLaughlin. Am I pronouncing
that correctly?

Mr. MCLAUGHLIN. Yes.

Mr. MARINO. Dr. McLaughlin is senior research fellow at the
Mercatus Center for George Mason University. His research fo-
cuses on regulation and the regulatory process with additional in-
terest in environmental economics, international trade, industrial
organization, and transportation economics. And his research is
regularly published.

Prior to joining Mercatus, Dr. McLaughlin served as a senior
economist at the Federal railway administration in the United
States Department of Transportation. Dr. McLaughlin has pub-
lished in the fields of law and economics, public choice environ-
mental economics and international trade. He owns a Ph.D. in eco-
nomics from Clemson University, and welcome to you, sir.

And our final witness is Mr. Amit Narang.

Mr. NARANG. Very good.

Mr. MARINO. Good. Mr. Narang is the regulatory policy advocate
for Public Citizen and specializes on issues related to the Federal
regulatory process. Prior to working for Public Citizen, Mr. Narang
worked at the Administrative Law Review as an articles editor.

Mr. Narang has many media appearances, including quotes in
The New York Times and Bloomberg BNA, formerly the Bureau of
National Affairs, Mr. Narang is a graduate of the American Uni-
versity, Washington College of Law. And thank you, sir.

Each of the witnesses’ testimonies or written statements will be
entered into the record in its entirety. I ask that each witness sum-
marize his testimony in 5 minutes or less. And to help you stay
within that time, there is a timing light in front of you. The light
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will switch from green to yellow, indicating that you 1 minute to
conclude your testimony.

And when the light turns red it indicates that your 5 minutes
have expired. And if you go over that a little bit, that’s not a real
problem, I'll just tap to give you an indication that perhaps you
could wrap up for us.

With that, I'm going to call on Mr. Kovacs for his opening state-
ment.

TESTIMONY OF WILLIAM L. KOVACS, SENIOR VICE PRESI-
DENT, ENVIRONMENT, TECHNOLOGY & REGULATORY AF-
FAIRS, U.S. CHAMBER OF COMMERCE

Mr. KovAcs. Thank you, Chairman Marino and Ranking Member
Johnson and Members of the Committee for inviting me here today
to testify on H.R. 348, currently known as RAPID, which addresses
permit streamlining, and H.R. 712, which we refer to as the Sun-
shine Act, and that would bring transparency to the sue and settle
process which enables interest groups to set agency priorities.

When we discuss regulatory reform it is usually about Federal
agency accountability, transparency, public participation and effi-
ciency, but one of the points that we’ve been making lately is regu-
latory reform is also about Article I of the Constitution and Con-
gress’ ability to hold agencies accountable for the intent of Con-
gress.

The primary goal of RAPID is to bring good management prac-
tices, and I repeat that just good management practices, to the
process of issuing infrastructure permits by requiring Federal
agencies to do a few simple things. One, designate a lead agency
to coordinate and manage the environmental review process within
specified time frames. Two, manage Federal and State environ-
mental reviews concurrently rather than sequentially. And three,
establish a 6-month statute of limitations for bringing suit against
the project, a time period Congress has similarly set for legal chal-
lenges in Federal construction projects and water construction
projects.

Passage of RAPID is essential if this Nation is to foster job cre-
ation. RAPID does not and I want to repeat this, does not mandate
that any particular project be built, but it does require Federal
agencies to provide the developer with a decision within a fixed pe-
riod of time. Moreover, when RAPID was deployed in transpor-
tation construction projects in SAFETEA-LU, it cut the time to
complete a NEPA statement from 73 months to 37 months. The
concept of permit streamlining has been supported in various
amendments in the House and the Senate by the Administration
and by Senators as diverse as Boxer and Barrasso and governors
across the Nation. This is a bipartisan issue that this Congress
should be capable of enacting.

Turning now to H.R. 712, the Sunshine Act, this addresses the
issue of sue and settle, a situation which occurs when an agency
agrees to the demands of an interest group by voluntarily entering
into a court approved consent decree. The process has resulted in
over 100 regulations being issued in the last 5 years, many of them
imposing costs over a $1 billion per regulation.
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The Sunshine Act and I am going to use the word merely again,
the Sunshine Act, merely requires that an agency seek public com-
ment from the public prior to the filing of a consent decree and pro-
vide the comments to the court.

Second, it allows interested parties to seek to intervene if they
can establish that their rights are not being adequately protected.

The Chambers’ interest in these issues grew out of the fact that
the regulations were being imposed both on States and our mem-
bers as a result of settlements that they had no knowledge of. We
discovered that neither EPA nor the Department of Justice even
maintained a database of such lawsuits but we were assured there
were very few. We therefore undertook the research that cul-
minated with a very extensive inventory of sue and settle amend-
ments and it lists well over 100 new regulations that have resulted
in the last 6 years from sue and settle agreements.

Bringing a management process to the issuance of permits, a
management process, none of the substances changed. And bring-
ing transparency to the filing of consent decrees that are going to
bind the agency for years can only describe as good government,
I'm sure I'll have some questions on it. Thank you very much.

Mr. MARINO. Thank you, sir.

[The prepared statement of Mr. Kovacs follows:]
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The U.5. Chamber of Commerce ig the world’ s largest business
federation representing the interests of more than 3 million businesses of all
sizes, sectors, and regions, as well as state and local chambers and industry
associations. The Chamber is dedicated to promoting, protecting, and
defending Armerica’s fee enterprise systern

Ivlore than 96%: of Chamber member compani es have fewer than 100
errployees, and many of the nation’s largest comparies are also active
members. We are therefore cognizant not only of the challenges facing
stoaller businesses, but alzo those fcing the business cormerminity at large.

B esides representing a cross-section of the American business
cotrrnunity with respect to the number of etrployees, tajor cdlassifications
of American business—e g, manufacturing, retailing, services, constniction,
wholeslers, and finance—are represented. The Chamber has membership in
all 50 states.

The Chamber’s intemational reach is substantial as well. We believe
that global interdependen ce provides opportunities, not threats. In addition to
the American Chambers of Commerce abroad, an increasing mumber of our
tmetnbers engagein the export and import of both goods and services and
hawve ongoing investment activities. The Chamber favors strengthened
international competitiveness and opposes artificial 7.3, and foreign barters
to intemational business.

Positions on issues are developed by Charmmber memibers serving on
cotrrndttess, subcormrnittees, coundlz, and task forces. Nearly 1,200
husinesspeople participatein this process.



13

BEFORE THE COMMITTEE ON THE JUDICIARY OF THE T.5 HOUSE OF
REFRESENTATIVES, SUBCOMMITTEE ONREGULATORY REFORM,
COMMERICAL AND ANTITRUST LAY

Hearing on H.E. 348, the “Responsih by And Professionally Invizorating
Development Act of 2015 (RAPID Act); H.E. T12, the “Sunshine for Regulatory
Decrees and Settlements Act of 2015™; and the “Searc hing for and Cutting
Regulations that are Unnecessarily Burdensome Act of 2015 (SCRUB Act)

Testimony of William L. Kovacs
Sendor Vice President, Environment, Technology & Regulatory Affairs
U.8 Chamber of Commerce

March 2, 2015

Good afternoon, Chairman hlarino, Ranking Metaber Tohnson, and distivgmished
Metabers of the Subcoraraittes. Mlyname is William L. Eovacs and I am sendor vice
president for Evsdrontae nt, Technolog vrand Fegulatory & {Fairs at the 1.5 Chareber of
Coraraerce. Iy state rent details the Charrber’s strong support for two re gulatory reform
hills now pending before this Subeoramittes, HE. 343, the “Fesponsibly and
Professionally Feinvizorating Development (RAPID) &etof 20157 and HE. 712, the
“ounshire for Regulatory Decrees and Settleraents Actof 20157 These two bills
etthody watey of the 115 Chardher’s highest regulatnryree form prinvitiss in the 114
Congress. Sccordingly, we wrge this Subcorardttes to send this critical legislation to the
Homse floor.

The 1.5, Chamher's Regulatory Reform Agenda

Cn December 2, 2014, TU.5. Charrber of Cornenerce President and CEO Thomas
I. Donotoe articulated the wrgent need to fix the 1.5, regulatory syetern. He ide ntified
four ke v principles to accomplish real regulatorsy reforn and lead to greater growh, more
jobs, and better government. Those principles are:

+ Restore federal agency accountah ility to the public and Congress.

+ Ensure greater transparency by agencies in their deckion malking process
and their actions,

+  Allow improved, meaningful participation by stakeholders.

+ Guarantee that the federal process to permil major new projects a safe but
swifi.

The Charaber specificalby supports HE. 342 and HE. 712, along with HE. 183, the
“Fegulatory Secomtability & et of 201 5" —which already passed the House ona
bipartisan vote—as vehicles o furn these principles into reality. Bybringing more
predictability and efficiencyrto the project perraitting proce ss and recuiring agencies o he
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transparent and disclose the sue-and-settle agreements thevwish o enter into, these hills
address the compelling need to reform the regulatory process iteelf. These refonms are not
infended to steer the regulatory process to specific outcome s, bt to ensure that the
process is travsparent, fair to all, meets the test of comrnon sense, and 18 compatibls with
onr principles of economic freedom and our strong desire to create good jobs and growth,

I H.E. 348, THE “RESPONSIBLY AND PROFESSIOMALLY
RETMNVIGORATING DEVELOPMENT (RAPID) ACT OF 2015*

Ome of the most significant problems plaguing onr carrent regulatory process is
the Byzantine maze of appeovals and legal challenges that ranstbe navigated before a
major developroent project canbe permitted. The FAFID &ct is desizred to address that
problern by, among other things: (1) desighating a lead azency that iz responsible for
managing and coordinating the review process among agencies, and (2) placing time
lirrits on decision making and legal challenges for infrastroctore projec ts withont
changing the substantive requirements that protect the pablhic.

A, Defining the Prob lem

The Hoover Dara wras built in five years. The Empire State Building took one
wear and 45 days. The Pentagon, one of the world’s lavgest office buildings, took less
than a sear and a half. The New Jersew Twrrpike needed only four years from ince ption
to completion. Fast forward to 2015, and the results are roch different. By contrast, the
Cape Wind project has needed over a decade o obtain the necessary perrats to bald an
offshore wind farm. After obtaiving federal leases in 2005, 1t took Shell Corporation
seven wears to obtain oil and gas exploration permits for the Beanfort Sea. And the Port
of Sevannah, Greorgia spent thireen years reviewing a potential dredging project.

These are not outlier projects — these projects represent the “mle™ and not the
“exce phions™ when 1t comes to our federal ermaroreae nal review and perraithing process.
Aecording to an April 2014 report issued by the U5 Gove rronent Ac countability Office
(GACY, when there 1s information available on review times under the Mational
Erreronmmental Folicy &et (MEPA), the process is a slow one with the sverage
preparation rme for the ervaronrnental irmpact staternents (E158) finalized in 2012
mrming 4.6 years. Thisis the highest svverage since 1997, Similarly ata February 5,
2013 hearing before the House Subcormittes on Energyand Poweer, a representatree
frora the Institate for Energy Fesearch testified that it currendly takes more than 300 dave
to process a perrait to drill for oil and gas on federal lands onshore. &5 shown in the
chartbelow, this is in sharp contrast to the time it takes to process a permdt for the sare
drilling actreities on pmvate and state lands — less than one month,
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The conferees do not indend that the requirerents for corment by other
agenrcies should unreasongbly delay the processing of Federal projosals
and anficipate that the President will provaptly pre pare and establish by
Ezecutrve ordera hst of those agencies which have “Juisdichion by law™
or “special expertise” invarious ervirome ntal matters.

The conferees believe that in most cases the requirernent for State and
local review may be satisfled by notice of proposed action in the Federal
Register and by providing supplernentary information apon the request of
the State and local agencies. (To present undue delay in the processing of
Federal proposals, the conferees recommmend that the President establish a

e liveitation for the receipt of corarments frorm Federal, State, and local
agencies girnlar o the O0-day review En'l:ld presently established for

cornre nt upon cerfain Federal proposals.)

NEPL s framers clearly intended that the new law would chieflvhe adrunstered
and exdorced efficientlybey the federal agencies themselves, with substantial oversight
from the White House Office of Managernent and Budget (OMB). CEQ believed in 1921
that federal agencies should be able to coraplete most ESs in 12 months or less.”
Dlorecrer, the frarners alan assurned that azencies would be afforded broad diseretion in
de terrnining how to irmplerent the law, and an agency’'s HEPA decisions would not be
secotd-guessed byra court. Supporting thas ke v point is the fact that NEP& does niot
explicitly provide a rght of judicial review, and the legislatre history of the statote is
gilent on the right of yoTvate action to enforee NEPA. hdorecwer, in 1570 the judicial
standing requirerne nts for thirvd parties who did not participate inan agencyaction (e,
neither the project applicant nor the agenc s were sufficle nily stringent to preclude most
ersironme ntal group plantiffs.

Corgre ss rernaingd Jargelyron the sidelines while the courts assume d the task of
interpreting and expanding the scope of NEFL in the 1970s. As the amount of tire
recuired for agency approvals of actions began fo grow longer and longer due 1o lawsuits,
ithecarme clear that MEPA challenzes had becorne a serious obstacle o all developrnent
projects.

The result of NEPA’s dramatic expansion isa s;stem g0 bogged-dowm by
adwarnistrative procedure and liigation that itis gndluckﬂd Llthough this result was not
infende d by Congress, NEP&’s modest review require rents were transformed indo an all-
consuraing super-mmandate that overwhelns large-scale projects.

* H ot 8- (erphacic added).

T Conmeil on Breroretertal (hality, “HEF &% Forty Blost fcked (hiections 746 Fed. Reg. 535 at 13026
12038 (19817,

U Thie 1 ar- ceTtairdy that 2 project’s perznis will be Ltizated cansed crw cormpary, Shell to achially fik ¢
lewndtgeainstis cowe progectso that it didn Y heaere towradt wdil the last day of the stabe of linitatioees
for its upp-omms tofile sun_ Lee him .".'mwr.a]mkamlmalc r\mul.h*l-ca J:uu'ml ot Cooprre s e AI0 -
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In Decerber 200, Fiet and Carole A deWitt perforrned what appeas fobe the
only trae cuantitative analyeis of the time required to cormplete an EI5.7 Through an
exhansttre Federel Regisfer search, they found thatbetwe en Jarmary 1, 1998 and
Decerber 31, 2006, 53 federal executive bratch entities rnade available to the public
2,236 final EIS documents, the time to prepare an EIS during this time ranged from 51
daye to 6,708 days (12.4 wars) ' The average time forall federal entities was 3.4 years,
but most of the shorter EIS docwments ocowrred in the sarlier years of the analysis, EIS
cornple tion tirne ncreased by 37 daye each j.rear.u The T.5. Forest Service, Federal
Highway dmirdstration, and Ay Corps of Engineers were responsible for 51 percent
of the EISs performed during the deWitt studyrperiod 12

These delaye and me fliciencies n owr country’s federal eraronmental review and
pentnitting process are systernic proble s that are pervading our coandry across
geographic and industrylines. In the World Bank and Inte mational Finanee
Corporatinn’s rnst recent “Fase of Doing Business™ index, the Tnited States ranks 34t
in the world in the category “Dealing with Construe ion Pernits™ (in other words,
permuttng and binlding projects). If this ranking and the problers with the peitting
systern persist, real dollars willbe lost along with good-pasang jobs. In July 2014, The
Agenciated Gereral Contractors of Arerica testified at a subcorarittes hearing for the
Hemse Transportation and Infraste tave Corntaittes that in 2013, $911 billion in pdblic
and prrvate ievestment m the construction of residential and norre sidertial stoe tores
occured in the United States.™ The construction industry contributes significanilyto
employraent and GOF — “[a]n extra $1 billion m nonreside ntial constructon spending
adds about “3 4 billion to GDP, ghout $1.1 billion to personal samings and createsor
sustains 28,500 johbs "M

B. The 1.5 Chamhber’s Project No Project Invendory and its Significance

In 2009, the Charaber wrveiled Profecf Mo Profecd, an initiative that catalogued
the broad range of enerzyprojects that were delaved or halted be canse of the inabilityto
obtain pe itz and endless legal challenges by opponents of development. Results of the
aggessinent are cormpiled onto the Project Mo Profecd Website
Chttpd ferwnw proje clrogroject.cornd. The parpose of the Profect Mo Profecf indtiatTve was
to urderstand the irpacts of serious project irape diree nts on our nation. [t rermains the
only atterapt to catalogue the wide arraw of energy projectsbeing challenged nationaride.

Through Preject Mo Project, the Charaber ide ntified usable inforraation for 333
distinct projects. These included 22 nuclear projects, 1 naclear disposal site, 21
transrdssion projects, 38 zas and platform projects, 111 coal projects and 140 rene wable

* Pigt de WAL, Carole O deWit, “Howr Lotg Does B Tl to Drepare an Eroirovamerda ] hrpact Statermnert?™
Frnvirovenertal Proctee 10040, De cerrber 2008,

IbId

”Id

I:I.Id
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Liecording to an econoric studwthat we cormmdssioned, the successful
construction of the 351 projects identified in the Profect Mo Profecf irorentory could have
produced a §1 .1 trillion short-tere baost fo the econoruy and created 19 million jobes
antmally during the projected seven years of construction!? Wbre over, after the se
facilifies are constructed, they would contime to generate jobs because they ope rate for
years or even decades. According fo the stody, in aggregate, each year ofoperation of
these projects conld generate $145 billion in econornis benefits and frvolve 791,000 jobs.

If our great nation 1z going o begin creating jobs at a faster rate, we st gethack
in the business of building things. But that is only going to happen if we figure out howr
to ehirninate inefficienc v, duphcation and delaye m our federal e reirorenental review and
penuitting process. Otherwise, that process will continue to lead to stalled or even
cance lled projects across the coumbry.

C. Broad, Bipartisan Supp ort for Permii Sireamlining

Permit strearalining traditionally draws bipartisan support in concept, bt little
progress had been achisved until relatively recently ' Democmts, Republicans, the
White House, and the busine ss corrmnnity all agree that we moust rerove nee dless red
tape that stalls and often kills major desrelopmment projects:

+  InFebruary 20135, the Adriristration released its proposed Fiscal Vear 2016
Budget, which states that “[t]o further accelerate econoric growth and iraprove
the competitree ness of the American economy;, the Sdmirastration is taking action
to modermize and prove the efﬁcmnc;rnft]:ue Federal permuittivg process for
major infrastructure projects.™”

+  President Obarma pledzed to cut “red tape™ to helpboild new factories that use
natiral gas in his 2014 State of the Union address, and he pledged to speed up
“new oil and gas permits” in his 2013 State of the Urdon addre ss.

'* The Charrber-c omreviccioned economic shady i titkd Progress Desped: T Pobenbinl Foovomic Fupaoct
af Permittpry Challenges Foong Proposed Snergy Paggects abdchoara s prodac ed bee Stewre Pociack of
TeleHommic Becearch, LLC and Jaceph P Fobr, v, Fh D of Widerwr Uhiversiyy. fn e ledrony ©opyr of the
sl:udy CHFL he 4 CREEE d atl:m: Jhanaar ZQI\)‘P mLcrgrux.-rt-:nmfnma'u;» d:am&d a-stnchy-on- fhe poteartial-

'“Pmtde‘s‘.ﬁtt [‘,a.role A dewm_ “Hquong Does It Tal-:etn Prepare £ Ehr.rrwm:emallmpa:t
Stmzrt‘?”&mrmmem Practice 10 (), Decerrber 2008 [T orwern bt sregntnimg the K15
Freparation proce s transe eids political party™). £e Jde scribed laber i thie te stinorg, stoe anling
proviions i MAP-21, SAFETEA-LTT and the Srrerican Fe covery axd Belrmrestnerd Sot banee yielded
positive and ﬂJbstanual resulls

" dvaiinhie o b fimarahids
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+  InMav2014, President Obaraa issued a “Presidential Ilemorandurm on
NModermizing Infrastruchire Pl&!m'u.lttl:ng”lS and the Steeting Comanittes on Federal
Infrastructore Pernitting and Feview Proce ss Iraprovement released an
“Leplermentation Flan™ for the Meraorandurn 1® The goal of the Inplernerdation
Flan was to: “Trodernize the Federal permitting and rewiew process for major
infrastructure projects to reduce uncertai.ntjr for project applicants, reduce the
aggregate firne it takes to condnct reviews and raake perrndting d&ClSanSbl?'h&lf',
and produce measurablybetter srrironaeental and corununity outeormes. ™

+  InSeptervber 2013, Vice President Bide nvisited the Savarmab, CGeorgia port,
where the ereironrae ntal review process for a project to deepen the hahor there
had heern ongoing since 1999 Dhring hiswvisit, the Vice President wras quoted as
saying, “What are we doing here? We’re arguing about whether or not to deepen
this port? ... [t'stime we gPtmm-'mg ["msick of this. Folks, thizisn’t a partisan
issue. [t'san economic issue.

+  Infpedl 2013, Senator Bathara Boxer (CA) was quoted in Lyl 20135 as saying,
“[fhe e rrvironrmentalists don’t like to hawve any deadlines setso that thesy can stall
projects forever. . I think it's wrong, and I have roany cases in Califormia where
absolutel ¥ nece ssary flood control projects have been held w s for so lomg that
people are suffering frorm the adverse topacts of flooding ™ ** She also added that
she did not think that ervironementalists” concerns about potentially rushe d perrdt
approvvals were “legitirate ™ The Senator made these comments in support of
legislation that would irmpose deadlives for e rrvironmental reviews of water

projects.

+  Derocratic Governor Jerry Brown of California, in his JTannary 24, 2013 State of
the State, called wpon lawmnakers to “rethink and strearnline our regulatory
procedures™ so the ware “based upon more consistent standards that provide
greater certamnty and cut reedless delays ™

+  InIvlarch 2012, President Charaa issued Executive Order 13804, airned at
“Imprwmg Performance of Federal Permitting and Review of Infrastructure
Praje cts ™ The Executive Crder directs federal agencies to rarap up & fiors to
iraprorve the federal permatting processhyinstituhonalizimg best practices,

L v mifable cat Hanerarawhdtebhonase monnthe pre o offic 3014050 4 F act- che st-huildvge 3 let- sniare
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1 April 28, 2015 Jos dngwles Fmes artic b by Eixherd Sinon, “Sen. Boxer fivds herseif at od dewrith
ermarorerertalicts”” (dvarlodls athitp latfive ¢ o orrbeas atiorearorld et iosuls -na-beooger -
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reducing the amount of firee recuired to make perritting and review decisions,
and inproving etrvironenental and corareomi ty oo ornes.

In 2011, the President’s Couneil on Jobs and Cornpe tittve ness desee loped —in
consultation with the Charnber and a wide range of stakeholders—a set of cormemon-=2 nse
initiatives to boost jobs and corgetiiveness. Chief ataong these ratiatrees was a setof
ideas to “simﬁhfy regulatory review and strearnline project approvals to accelerate jobs
and growth ™ Fecormendations mcluded early stakeholder engagernent, reduced
duplication among local, state and federal agene v reviews, and irprorved litigation
rrlaruagerment.IT

D. The Recovery Act SAFETEA-LU and MAP-21: Congress Sireamlines
the Process

Dhring debate on the 2009 econormic stirnulus bill whichbecame the Amencan
Fecoveryand Remestment Lot (“Feeovery &otf™), the Charaber called atterdion to the
fact that our nation’s flawed permiting process would ensure that no Fecowvery Act
project would ever tralybe “shovel-ready™ Senators Barrasen and Boxer worked
together to secure an armendraent to the bill recuiving that the WEPA process be
imple mented “on an expedifions basis,” and that “the shortest existing applizable
process” under HEP& had to be used.

The Barrasso-Boxer amendment, which became Section 1609 of the Rec overy
Act, had a buge impact. According to CEQ data, 192,707 HEPA reviews wete required
for Rﬂcmreg bt projects; 184,733 of thern were satisfled through the nse of cate gorical
exclusions ™ 7,133 reviews went through an ersitonenental assessment (Ed) and
teceived a finding of no significant i rpact (FONST3® Omly 841 required an FIS, the
longest available process under NEPS *

Likewrize, a statutory provision Congress passed in 2005 has been another success
story for perndt strearnlining: Section 002 of the Safe, Accountable, Flexible, Efficient
Transporiation et & Legacy for Users (5 AFETEL LI The strcture of the RAPID

** The Federal Flan for mmplarerding Execttive Order 13604 iderdifies bero comprebenses goals: (11 more
efficiert and effective reviewr of large-scale and corrplex ffrastruchme proje s, mbndrating tbetter
projects , iprogeed ot crres for corraramiies , avd facter perrnit decisiorerrabing and revioe timeline 5 and
[ 2) traveparency, predictability , ac comrtability , and ¢ ovdinons rproverserd of route frfrastnichre
pennitt g and Tevdears . Ay alable of
bitpe Sinends peat onvvumce monekitecfadl e e perteits 381k ef edetal Tlanpdt
& efyterim Feport of the Precident s Cotmeil on Tohe and Cotrpetitivere o | availobi of kit jobe-
oo il crndecorenerudstire faTeannline -Te galat iee-that -homt-fob-creatiory.
iT

Id
1t The Ekwenth and Final Beport o the Hatioral Bredrorntrertal Palicy sct Stabae ad Progre ss for
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Aot is strikangly sivlar fo Section 6002, Ilany of its best provisions—sche dule
requiretnents, concurent reviews, and the stahote of irdtations—are idextical to Section
G002, The section contains two key components: (1) process strearnlining and (2 a
statote of lirmitations.

The process steammlining cormponent does not n anjrwayeioroyvent any
substantive MEP& require ment; in fact, the statute explic ily provides that “Tnjothing
this subsection shall reduce arer tiree period provided for pablic cotmment in the
e teironene kital review process” For the fransportation projects convered by SAFETEA-
LI, Section 6002 designates DOT as lead ageney and reguires early participation by
other participating agencies. It requires federal agencies to conduct NEPA reviews
conourrerthy (rather than sequerdiallyd, requmres early identification and desvelopeaent of
isgues, and sets deadlines for decisions under other federal laws. The goal of the process
strearnlining provision was not to escape NEPA but merely to facilitate interagenc yrand
prablic coordivation so that the process conld be corple ted without endless delass.

The second ke yelerment n Section 6002 15 a 150-day statite of hinatations to *use
it or lose it” on judicial review. Without such a provision, the prevailing statate of
liritations is the defanlt six-ear federal statute of limitations for covil sits.

Secton G002 has worked, and worked well. & Septeroher 2010 re port by the
Federal Highway b drrdristration found that just the process strearalining cormponent of
Section G002 has cut the trme to complete o HEPA review m half, frorm 73 months doan
to 36,23 months 3

Furthe r evidenice of the suecess of Section 6002 from 3 AFETEL-LTT iz the fact
that the sucee ssor highwaybill — Woving Ahead for Progress in the 217 Century Aot
(MAP-21) — adopted nearlyall of the same process streamlining and erdronmental
review provisions. Like its predece ssor, WIAP-21 is also leading to positive outcornesin
the permitting process.

Ata Septeraber 18, 2013 hearing of the Senate Eraronraent and Public Works
Comratiee, John Poreary, the De puty S ecre fary of the U5, Department of Transportation,
testified that:

The project de Irve vy provisions found in WIAP-21 are in
many case s consistent with the &dmindstration’s broader
efforts. The provisions on prograramatic mitigation of
errvironmmetal ropacts, eliminating duplicate reviews,
integration of planming and ervAronraental reviews, and
assistance to affected Federal and State agencies will help
us to move infrastractare projects from concept to

corple fion rore efficie ntly This will ensre the best walue
for every taxpayer dollar and reduce andue regulatory

I2F aderal Highway Adrinistraton, Jrbagra brg Fraghtinte NERS Arzfesi [Sept. 201070 available at
htind foms e d chaoe fou ool s Sosahon 10 DR 5 n dew i
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burde n in delivering transportation projects, while
achiewing roeasurablyvhe fer sxrvironmental outeormes 3

The DOT Deymty Secre taryadded that changes to the statote of Dratations provdsion
throngh WA P-21 “ha[d] reduced litigation risk for over a dozen projects fhus far ™
These are concrete and meamrable successes resulting fror federal peratting reform
e fforts, rarcy of which share the same hallimarks as the RAPID Aet.

E. The RAPID Act Deliers Effectire Permitting R eform

The EAFID Act takes the most effective elements of SAFETE&-LITand WIAP-
2l—conmmrent reviews, deadline s, the statute of lir tatinns—and applies thern to all
infrastructure projects. The RAPID Actalmost exclustvel v relies upon conce pts that are
patt of existing lawand that haee been shown to work in other contexts, such as
SAFETEA-LT and IMAP-21.

+ Earlydesignation of a lead agency, participating agencizs and cooperating
agenries when roltiple agencies are vobved ina NEPA review,

+  Dbeceptance of state “litll: NEPA™ reviews where the state has an egquivalent
process, avoiding needless duplication of state work with the federal NEP &
TEVIEW,

+ Imposition of a dufyon agencies to immlve thernselves in the process early and
cormnrne ht early, orbe precluded from raising subseguent ohjections;

+ b reasonable process for determirang the scope of altematives, so that the NEPA
review does not turn in to & limitless quest to evaluate rillions of infeasible
alte matives;

+ Consolidation of the process into a single EIS and single E& fora NEPA project,
except as otherwise provided by law

+  Bllowance of the project sponsor to participate in the preparation of
errvironrne ital docurne nts and provide finding—a re form made recenfly by
Cahformia in state gt strear ining reforms,

+ b requirerent that each alternatiee imclude an analysis of eraplosyme nt irpacts,

+ Creation of a schedule for the EIS or E&, including deadlines for decisions under
other Federal laws;

+ Reasomable fived deadlines for completion of an EIS or E&; and

+ Reduction in the statate of liratations to challenge a final EIS or E& frorm six
years down to 130 days.

The shorter statute of hraita ions—which, again, has worked as part of
SAHFETEA-LIT and WAP-21—closes a loophole in the systeny, the six-vear statute of
liritations to challenge final NEP& action. Consider thata challenge to a final
regulation {which in most circumstances has a much greater irpact on the public than a
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single project) is lindted to 60 days; whyr then does a challenge to a different final agency
actior, an EI3, require six years? The BAFID Act harraorizes judicial review of NEFA
decisions with review of other final agenc vy actions under the Admirstratie Procedure
Aot

II. H.E. 712, THE “SUNSHINE FOR REGULATORY DECREE SAND
SETTLEMENTS A CT OF 20157

A, Baclgroumd

Crrer the past several wears, the business cormmumity has expressed growing
conheert about interest groups using lawsmits against federal agencies and subzecpuent
setfleraents approved by a judze as a technioue to shape agencies” weulatory agendas.
Becent sue and settle arrangemernts have fueled fears that the rulemaking process itself s
bemng subrverted to serve the ends of a few favored interest groups. The Charber set out
to determine how often sue and setfle actually happens, to identify major sue and settle
cases, and fo track the types of agency actions irvoleed. After an extenstve effon, the
Chareber was shle to corpile & datsbase of sue and settle agreernents and their
subsecuent mlemaking outcormes. The overwhelring magority of sue and settle actions
betareen 2009 and 2012 ocowrred in the ervironmmental context, partic ularlyunder the
Clean Air ct, Clean Water Act, and the Endangered Species Act,” as explained in the
Charnber’s hay 2013 report, Ste and Seffle : Regulating Behind Closed Doors. The
te port provide s de tailed inforration on the extent of the sue and settle prob e, as well
as the public policy implications of having peTeate paries exert direct influence on the
regulatory prionties of federal agencies fhrongh azreeme nts negotiate d beband closed
doors, without public parficipation.

B. What is Sue and Setile and Why Is It a Frohlem?

Sue and setfle ocours when an agenc v infe ntiona Iy re linguishe s its statutory
diszretion by accepting lawsnits from outside groups which effe ctivelwdictate the
priorifies and duties of the agency through legally-hinding, court-approved settle rments
negu:utia3t‘ed behind closed doors — with no participation byother affected parties or the
public.

Lga result of the sue and == tle process, the agenc v intentionallytransfonms itself
from an inde pendent actor that has discretion to perforn its duties ina manner best

1P Cleam AT St 42 T1.5.C.5 7401 @ 5o Clan Water &t 33 TI5.C.5 1251 et seg.; Bndangered Speciks
Bt 16 TT.5.C.§ 1531 &t 5eg.

18 The ¢ oordination betwee noztside goups and agencies is aptly lbastrate dby a Howarber 2010 a1e and
cettle case where EPA ard an ongteide adeocacy grop filed a conserd decres and 2 joint moticeto erder the
corerd de ores with oot on Fee o e dgp the advocagr gronp filed its Comphint azaig ERS . See
Dferuders qf WildR v, Perciospe, Ho, 12-5122,<1p op. 2t &6 (D.C.CIr. Apr. 23,2013),
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serving the pablic interest, nto an actor subservient to the binding terrns of s tleme nt
agreernerts, ineluding using its congressionallv-appropiated funds to ackiewe the

de mands of specific outside groups. This process also allows agencies to avoid the
notraal protections built into the rolemaking process — reviewhbyihe Office of
Ianagement and Budget and the public, and compliance with execubive orders — at the
crfical morent when the azencv's new obligations are created.

Because sue and settle agreeme nts developed through the imposition of a court-
approed consent decree bind an agencwto reet a specified deadline for regulatory
action — a deadling the agenoy often cannot reet — the agresiment essentially reorders the
agency’s priorities and its allocation of resomrces. These agreeme nts often go beyond
sirnply entoreing statutory deadline s and thermselves become the legal authonty for
expanstve re gulatoryaction with no meardnz il participation by affected parties or the
public. The realignrnent of an agene v's duties and priorties at the behest of an imdividual
special infe rest gronp runs counter o the lareer public interest and the express will of
Congress.

C. What Did Our Sue and Setile Research Reveal?

Oy research shows that from 2009 to 2012, & total of 71 lawsnite were settled
under circwnstances such that they canbe categorized as me and settle cases under the
Charber’s definttion. These cases mclude EPA s tleme nts under the Clean Sir Lot and
the Clean Water Act, along with key Fish and Wildlife Service settlements under the
Endangered Species Act. Significantly, s tlement of these cases directly resulted in
ore than 100 rew federal rules, rans of which are major niles estirmated to cost more
than $100 rillion annually o cormplywith,

EPL is recuired barthe Clean Air &etto publish public nofices of draft consent
decrees in the Faderal Register” Based on these Foderal Regisfer notices, the Chardher
conld ide ntfy Clean Air Act setflerme nisfeonsent decrees going back to 1997, Comparing
the rurvber of Clean Air Act sue and settle agree ments be toreen 1997 and 2014, we
deferrnined that sue and setle 15 by no means a recent phemmemnfs the tactic has been
used dwring both Detaocratic and Be pablican administrations. To the extent that the sue
and ze tile tactic skirts the normal notice and corument mlemaking process, with its

T Zection 113020 of the Clean AT Sct 42 T80 § 413020, provides fat “[alt least 30 days before 2
coperd de oree o settlamerd o gre st of arrkidurder fhe Clean Adr St] to which the Tdted States ic
a party (other tar erfor: amert acticres) . . . the Sdwiictrator cha ll provide a Teasorable oppordty: by
rwotice ftthe Federal Begicer to persore who ame ot huomed ac parties or bervenors to the action or rotter
to corrarerdt nowritkye. ™t Of allthe offtwer o jor erariroriherdal sate s onde sector 122010 of the Superfimd
lowr 42175, C % Q02201 re quires an equitralent padbli ruotice of a settlerverd 277 srent .

23 The sueand settle problem datesbadk at leasttothe L980s. n 1986, Attorney General Edward
Meease [[[issued 2 Departrent of Justice policy mermorandimn, referred to asthe "Meese Memo,”
addresaing the problenatcuse of corsent derees and settlen ent agreements by gover rment,
induding the agen oy practice of irning discreti onary rulemaking authority int o mandatory doties.
S22 Meeze, Memorandmn on Department Policy Begarding Consent Decr ees and Settlernent
Agreements [Mar. L5 L988].
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_ Sue and Settle Agreements Create Costly Federal Rules

Ultility MACT rule - up to $9.6 hillion annual costs™

Lead Repair, Renovation & Painting rule - up to $500 milion in f'ust-_',aar costs*!
] and Hatural Gas MACT nule - up o $738 milbion anrual costst

Florida Mutrient Standards for Estuaries and Flowing Walers - up to $632 million
armal costst?

Feginnal Haze [rplerentation rales; $2.16 hillion cost™

Chesapeake BayClean Water Act rules - up to $18 hillion cost to corply®

Boiler MACT rule - up o $3 billioncost o comply?'

Standards for Cooling Water Intake S tructures - wp to $384 million anmal costs'
R.Emslon to the Particulate Ivhtter (FIvl; 5) A LQS - up to $350 milbion annual
costs'®

10. Reconsideration of 2008 Ozone MALQS - up to $90 hillion cost'”

R R

W oL S

D. Sueand Seiile Goes Far Bevond 1y Enforcing Statuiory Deadlines

Groups that relyon the sue and settle process argue that these lawsuits are just
about deadlines, and that the settlsrents are only about when the agency rnst do its
nondiscretionary duty. They contend that because agencies onlsragree o do by a specific
date what Congress instructed them fo do earlier, ivobang other stakeholders in
settlernent negotiations is poinfless. This arguraent ignores several critical facts, howewer.

First, EP& is subject fo nurnerous statutory deadlines for regulatoryaction,
particular] v deadlines under the 1990 Clean Alr &ct Aroendrments. EPA nearly always
fails to meet these deadlines. Since 1993, ¥% of EPA regulations {196 out of 2000 under
the major Clean Air Act programs (MaACS, NESHAP, NSFS) were tardy, by an awerage

"% Latter fromm Precidert Ohatna to Speabier Boskbwer (Aug. 30,2011, Sppendiv “Propoced Fe gulstione

fromh Eae ot Seene ies with Cost Estitnate s of $1 Billion or Bore *

"'75 Fed. Reg, 24 802,24 212 (Muy 6,20 10,

"1 Fall 2011 Regnlatory Plan and Regulatory Agenda, “0il and Hahwal Gas Sector-H 5P S and HESHAP 5™

EIN: 2060-AF76.

"TEP A, Proposed Mitrient Sandards for Florida s Coastal, Eshuarine & South Florida Floowig Waters
Homr, 201273

E' Willian E)f'eatnan,EPﬁ’.s APw Repuistory Frentt: Regionyal Heme and the Tabeowver af Stake Progrmns

2012,

qus:}’age Po]?'i:y Grondp, e ., T Bupyact of Physe T Waters e d Twplemertation Plans on By Moviawd

Jndustries GApril 2011 Chesopwale By Jowmal (Jan. 20117,

"8 Letter fromm Presidert Ohattia to Speaker Boebiner, sipmancote 8.

"T2012 Fegulatory Plan and Uhnified Agenda, “Standards for Cooling Water Itale Smuchmes ™ RIH:

2040-2ES,

"L EP A, “Orverview of EP A% Fevisiore tothe A Quality Starudards for Partic le Polbtion (Patioilite

Matter (2012).

** Letter from President Ohama o Spealier Boelmer, sapranote &,
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of 5% years past their deadlines ™ If EP4 misses alranst all of its Clean Air Act
deadlines, and the agencyacts ingood faith, then the agency clearlvhasheen gren
respobsibilities by Congress that it cannot meet.

Second, bvbemg able to sue and influence agencies to take achons on specific
regulatory progrates, advor acy groupe use sue and settle to dictate the policyand
budge tary agendas of an agency. Instead of agenciesbeing able to use their discretion as
to howbest ufilize their lirite d resources, the v are forced to shift these resources away
frorn critical duties in order to satisfy the narrow dernands of outside gronps. Through
the appropriations process, Congress has the anthority fo contol EPS s badgzet and
resource priorities. Congress shonld not allve advocac wgroups and the agency o use the
sue and setle process 4o cireurovent the appropriations process.

Third, when advrocacy grongs and agencies negotiate deadlines and schedules for
new niles through the e and settle process, the ensuing rulemaking often mshed and
flawed. Byragreeing to deadlines that are wrealistic and ofte n unachiesvable, the agency
lays the foundation for rushed.i sloppy milemaking that delays or defeats the objective the
agencyis seeking to achieve. " These hunied milernakings typically require correction
through tec hrdcal corre ctions, subsecuent reconside rations or comrt-ordered rervands to
the agency. Iromically, the process of issuing mshed, poorly-developed riles and then
having to spend months or wears to correct thern defeats the advocas v group’s objectre
of forcing a rlemaking on a tight sche dule.

Brzetting accelerated deadhnes, agencies very often gove theraselves menfficient
tirve to coraply with the important analytic reguire ments that Congress enacted to enswre
sound policyrnaking. These requirernents include the Regulatory Flexdbility At (RF L)
and the Unfunded Mlandates Reforr Aet™ Inaddifion to underrining the protections of
these statutory requiremme nts, nished deadlines can livnit the review of regulations under
the Office of Tvhnagement and Budget’s regulatory review nnder exeontive orders,”*
among other laws. This short-circuited process depeives the prablic (and the azencyitself)
of critical inforation ahout the e irapact of its rile. An unreasonable deadlive for one
rule draws regources from other regulations that mayalso be under deadlines. Resulting

*F Competitive Erderprics hwtibate , SR4% Shaociing Record of Fglure on Satuory Deadlines Rases
Seviows fuesiovs: Seee J093 Ond 2 Paved of Clean v et Re pulatovs Proweuleated O TTw e (Faby
10,20137.

*! Inthe %Ehnil.u' LG T malemaleing for e aple, EP A 2 skied the cort for an additioral 16 morde to
proper ke coreider commmerts & had rec edved and finalime o 1o galhye def emedble nale. Baothe face of opposition
fromruthe wdvor a0y group the comrt oxby gravde d at add diona] westh hosmeter, and ERS wra s forced to
irmmediste b rec orsider the nale to gy itcelf more tiee

2 Regulatory Flexibility Aot of 1920, as amended by the Small Business Regulatory
Enforcement Fairmess &ct of 1996, 5115.C 8% a01-612.

B Unfanded Mandates Reform Actof 1005, 21750 5§ 1531-1538.

* Soa, a.g., Executrve Order 12,256, “Fegulatory Flarung and Review™ (September 30,
1993); Executrve Crder 13152, “Federalisrn” (fugust 4, 1999); Executrre Crder 13,211,
“&etiors Conceming Fegulations That Sigraficantly A ffect Ene rey Supply, Distrbution,
ot Wee™ (Tlay 12, 2001); Executiee Order 13,563 “Tmproving Regulation and Regulatory
Feview” (Javmary 12, 20117
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delate will irwvite adwocacy groups to reorder an agency’s priorities further when the v sue
to enforee the other rales” deadlines.

This 1z Mustrated clearly by sue and = tle agreements entered info betareen
advocacy groups and the 1.5, Fish and Wildlife Service (FW3). FWS agreed in Ilavand
July2011 to two consent decree s with an errarorenental advocae v groap requining the
agency to propose adding more than 720 new candidates to the list of endangered species
under the E54 Lgreeing to propose listing this raarny species all at once imposes an
e whe lning new buarden on the agenc v, which requires redirecting resources away
from other—often more pressing—prionties inorder o meet agreed deadlines.
Lecording to the Director of the FWS, in FY 2011 the FWS was allocated $20.9 million
for endangered species listng and critical habitat designation; the ageney was requred to
spend rore than 75% of this allocation ($15.2 million) undertaking the substantive
actions required by cowrt oxders or settlernent agrestnents resulting from liization™ In
other words, sue and setfle cazes and other lawsmits ave now diving the regulatory
agenda of the Frdangered Syecies Sct program at FWES.

Fourth, through sue and settle, advocas wgroups can also significantlsy affect the
regulatory errironmment b_}ru:u:um}:el]jng an agenc ¥ to issue substantive reguiterne nts that
are not reguired by law”” Bven whena regulation is required, agencies can use the s
of sue and s=tle agreerents as a legal basis for allowing special inferests o dictate the
dise retionary terros of the regulations ™ Third parties have a very difficult time
challenging the agency’s swrrender of its discretionary power, because the v typically
cannot interve ne and the courts often simply want the case to he settled quickly.

Finally, one of the primaryreasons that adwocae v groups favor sue and settle
agreernerts approved byra court is that the court retams long-termm jarisdiction over the
settlement and the plaintiff zroup can readily enforee percerved noncorapliance with the
agreernentby the agency. The courtin the endangered species agreements discussed
abore will retain jurisdiction aver the process until 2018, thereby hinding FWS Directors
in the next Admivastration o follow the requiverae nts of the two 2011 settlernents. For its
part, the agency cannot change any of the terms of the settlerment (e 2., an agreed
deadline for a mlemaking) without the consent of the advocacy gronp. Thus, even when
an agenc v subseque nfly discovers problers in cormplying with a setfleme nt agre erment,
the advocany group typically can force the agency to fulfill its promise in the consent
decree, regardless of the consequences for the agenewor mgulated parties.

For all these reasons, “sue and settle” violates the principle that if an agencyis
Zoing to write a mile, the goal should be to develop the most effecfive, well-tmlored
regulation. Instead, mlermakings that ave the mroduct of sue and settle agreeraents are

* Wildepth Guardios v, Solmae (D.D.C May 10,2017 Ceter fopr Mooz af Dhversiy v, Solmar
(DD.C. July 12,2011).

Testirmony of Hon. Dan Ashe, Divector, U.5. Fish and Wildlife Service befbre the
House Matural Resources Comruattes (Decermber 6, 20110,
*T For exanrple, B s impostion of TMDL and stomroarater requiremerts o the Che sape sbe Bay v not
muatdated by fe deral lavr.
* fgee dde adlives o ormit an 2 gy to mabe oxe specific nulemaking 2 priviy, ake ad of ol ther niks,
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most often mushed, sloppy, and poorly thought-out. These flawed rles often take a great
deal of titne and effort to correct. It would have been hetter—and ultimatel wfaster—io
take the necessarytive to develop the mule properly in the fivst place.

E. GAOQ’s December 2014 report

The Gorvernene nt AccountabilityCffice (G A0 evaluated settlerne nt agreements
the 115, Exnvirorene ntal Protection Agency (EPA) entered into between May 31, 20028
and June 1, 2013 that resobeed deadline suits filed against the agenc why advocacy
groupe. The report finds that EPA issued 32 major miles (riles with anticipated anmual
compliance costs of $100 wdllion or more) during that time period, and that 9 of these
riles were the result of 7 settlerment agreernents in deadline swits. The report concludes
that these settlement agreements had little or no irapact on EP& or its nle makings
becanse they did not reuire EFA to modify its discretion, take an otherwise discretionary
action, or prescrbe a specific substantrve rulemaking outeorme. The report, which has
been cited by oppone nts of greater transparencyin the sue and setfle process, suffers from
fatal flaws, howewer.

I The report iz not objective.

The report acknowledges that GAO relied exclnsteelywon state rments and materials
provided by EPA and Departraent of Tostice (DO personne] and that GAO made no
atte ot to conduct arcr research of its own. Accordingly, the report only parrots the
positions on the “sme and settle”™ issue stated by EPA and DOJ. Whreowver, while the
teport hotes that “[@le relied on EP& becans: neither EPA nor DOJ maintain a database
that links s=tflerne nts 1o rules, and there s no corapre henstee public source of such
inforrmation,” GAC apparentls does not consider this lack of transparency o be a
problern. For wears Congress and the public have asked EPA 10 release more
information sbout ;e and settle negotiations and agreements, which the age ney has
refiised to provide . The re port siraply accepts EPA s lack of transparenc was a fact, rather
than conside ring its adverse irpact on the mleraking process.

2 The report ignores or misrepresents key fack.

The report notes that all of the setflernent agre erne nts studied care out of just one
EP& office, the Cffice of Air and Radiation (OAR). While this irplies that s fflement
agreernerts are an solated, perhaps urdrmportant phe normenon at EP& | the report izgnores
the fact that Clean Air Act rules issued by OAR. represented 06.6% of total annual c osis
of all EPA regulations issued between 2008 and 2013.%

Significanfly the report only considers 7 setflernent agreements. Based on
Fadaral Register votice s of proposed Clean Air Act setflement agreements lodged with

** Soree: EPA Begulatory Inpact Srabeses for the individualrales, Watha 7% discomtrate, fhes ruks
totale d 562 billion i estirated commplisnce costs,
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the courts, at least 60 such agreements were reached be bareen 2009 and 2012, Why
were the wast majority of these agreerne nis ignored?

3. The report is misleading.

The title of the report goves the mpression that GAC°s ksearch found that
setlernent agree ments in deadlime suits have no npact on riles issued by EPA or on the
prblic’s shality to participate in agency decision-making. The report itself contradicts
this irapreasion. The report states that with respect to the recmring revie wof hazardons
alr pollutant standards for specific industres under the NESHAP prograr, “most of the
resources available o complete [the recuring reviews] are focused ona 2011 s tlement .
.. and the vhave been unable to reet all of the tire frames contained i the 2011
setfleraent. . . .| Cifficials zid the v intend to cormplete all of the overdue [zeviews] but are
forused on fulfilling the terms of the 2011 settlement and several other setflerments[]” In
other words, the 2011 settlement and other settlernents have forced EP & to redirect its
resources 1nto meeting agreed-upon deadlines, to the de trimert of all other scheduled
reviews, which the meelves are overdue.

EP4 often agrees to bind itse If to deadlines fior regulatory action that it cannot meet. The
agency subsequently uses the deadline it agreed fo as justification for requiring shorter
cormne vt periods, relying on incormplets or guestionable techrical data, and cuthing
corers on regulatory reviews. The resulting rilemakings are mshed, sloppey, and often
reqpuire years of litization to fix.

F. Notice and Comment Afer Sue and Seifle Agreemenis Doesn’t Give the
Public Real Input

The opporunity to corarment on the product of sue and setfle agreements, either
when the agency takes corment on a draft settlement agreement or takes notice and
cotrae vt on the subsecuent nilemaking, ave not sufficient to compensate for the lack of
transparene v and participation in the setlement process itself. Incases where EFA
allowrs prblic coraraent on draft consent decrees, EP & only rarelsr alters the consent
agreement, even after it receives adverse comraents. !

Morecrer, becanse the settlerment agreernent directs the time table and the
struzture (and sormetitnes even the actnal substance ) of the subsequent rilernaking,
interested parties usuall v have verylimited abality to alter the desizn of the firal rle or
other action through their coraments. ™ Bather than hearing from a muge of interested

115, Chamber of Coreaerce, Sue and Seile : Regulating Behind Closed Dbors (M
2013)at 14,

& T proposed settlemisrt agre stnetits the Charnber bas comments d ar, snch as for the revdze d PR,
HAL0 S stadard , the time table for final molamakiing action ramaied wchangs d despie oo consments
mesisting that the azency needed more time to properhy complets fe mikmaking. Ewn though EPA tself
azeeTted that more time was nee ded , the mlemabing deadline in the settlerment agyeervert wras not modified.
SLED A cerwhebmdely reje ced the comrmrerds and e correneridations aibomitted b fhe s ive ss
Copprmhity on the e jor males that re suked from sue and settle agre ernerte, These pale s were whnmate b
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parties and designing the mle with their concerns in ind, the agenc ve ssentially writes
its rule to accorrnodate the specific demands of a single interest. Through “sue and
settle,” afvor acy groupe achieve their narrow goals at the expense of sound and
thoughtful public policy

Moreowver, if regulated parties are not at the table when deadhines are set, an
ageney will not have a realistic sense of the ssues ivolved in the rileraking (e 2., will
there be enough tire for the azeney to unds rstand the corstraints facing an industry, to
petform emissions monitoring, and develop achievable standards?). Especially when it
cornes to imple rentation firnetables, agencies are dl-snited to make such decisions
without significant feedback from those who will have to actually commply with a
regulation.

IIL. CONCLUSION

Lz Profect No Project shows, trillions of dollars and raillions of Amwetican jobs
can be created it projects can complete their permitting on a tiree Iy hasis. NIMBY
activism has blocked projects of all shapes and sizes through tactics such as organzing
local opposition, changing zoning laws, opposing pettuits, filling lawsuits, and using other
long-delay mechamsms, effectrvelyblesding projects dryrof their financing. There 15
sitnply no reason for the Tnited States to be fied with Papna Mew Guinea for last place in
the world on the fime it takes to permit a new mine.

The RAFID Act restores Congressional intent and allows e rernoreme ntal reviews
under MEPL to function as designed. It sets forth a comrmon-sense proce dure for
coraple ion of e mvivonne ntal reviews—one that already works in the transpottation
context and has enjoved broad, hipartizan support. &nd, the BAPID Act does not rermowve
or roodifiy ang public citizen’s right or sbility to participate in the MEPA process.

[f enactment of the FAFPID &et could have the sarme impact on energy, forest
manazement, and intermodal projects that SAFETEL-LTT Section G002 and IMAP-21
hare had on transportation projects, Congress will have done wonders to create jobs and
hioost oY e CONOTAIC TECTVELT.

Likewize, the regulatory process should notbe radically altered sinply because of
a consent decree of s ttlement agreement. There should notbe a two-track systerm that
allowrs the public to raeaning fully parhcipate in mlemakings, but excludes the public
fror the “me and settle™ negotiation and settlerment process that reslts in rule rakings
designed to benefit 2 specific interest group. There should nothe one sytem where
agencies can use their discretion to dewelop rules and another systern where advocacy
groupe use lawsmts to legallybind agencies to izaproperly hand orver their discretion.

promulzate d latgely as theyhadbeen proposed. See, e g, the Chamber s 2012 corrmmerts on the proposed
PR HLL 5k ard the proposed GHG H3P S nale for reer ele ciric utilitie s
U1 2012 Repdiang of Couwrdvies fov Mirgng Frveshwertt, Bebre Dobesr Croup at 3. See v dokbe ar comn
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H.E. 712 would impleraent these and other nporant cormon-sense changes. It
iz a law hased on good govermnent principles recognizing the irmportatee of open
governinent and public participation. This legislation would address the “sue and setfle™
problern and make federal agencies” regulatory agendas more fransparent, open, and
accountable.

Forall of these reasons, the Charber strongly supports passage of the RAPID Aet
and the Sunshine for Regulatory Decrees and Setflernents &otof 2015, and stands reads
to work with the Subcomittes to move the bill theough Congress. Thank you for the
opportardtyto testify today. [ look forward to answering anyquestions you mavhave.
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Mr. MARINO. Mr. Batkins.

TESTIMONY OF SAM BATKINS, DIRECTOR OF
REGULATORY POLICY, AMERICAN ACTION FORUM

Mr. BATKINS. Thank you, Chairman Marino, Ranking Member
Johnson and Members of the Subcommittee.

The Federal Government should endeavor to remove outdated
regulations that stifle job creation and make our economy less com-
petitive. That was President Obama echoing similar statements
made from every President since Jimmy Carter. Both Presidents fo-
cused on regulatory accumulation and both tasked their agencies to
look back at their existing regulatory slate and reform rules.

Yet more than a generation later, here we are again discussing
reform regulation. And it is because regulatory reform has failed so
often in the past that we continue to talk about its place in the fu-
ture. When we say past reform has failed, it is not just a cavalier
opinion, it is a fact. The agencies and the Administration tell us
reform has failed. Every year the Office of Information and Regu-
latory Affairs OIRA discloses hundreds of paperwork violations.
HHS alone was responsible for 80 violations last year.

When Congress amended the Paperwork Reduction Act in the
1990’s, OIRA set a goal to reduce cumulative regulatory burdens by
35 percent, a reduction of 4.6 billion hours. Instead regulators in-
creased paperwork hours by 17 percent.

Then, Congress passed the Congressional Review Act the CRA,
they instructed agencies to send all rules including major regula-
tions to Congress and the Government Accountability Office, they
haven’t. In a recent report Curtis Copeland, at the Administrative
Conference of the United States found thousands of rules that vio-
lated the CRA, including 43 major rules.

In 2012, only 71.6 percent of Federal rules followed CRA proce-
dure. I am sure regulators expect better compliance rates from
companies and that Congress expects better performance from reg-
ulatory agencies. The history of regulatory reform instructs the de-
bate today. It is clear that given the current resources at agencies,
regulatory reform and looking back at existing rules might not be
a major priority. And that’s understandable, but just look at the
retrospective reports that claim that new ACA rules or the regula-
tion on for-profit colleges universities is somehow considered a reg-
ulatory lookback.

Either agencies examine past regulations and seek to improve
their effectiveness or they implement rules that to add to the cu-
mulative regulatory burden. Too often agencies practice the latter.
If that’s retrospective review, then everything is. Asking agencies
to issue new regulations and examine the cumulative impact of ex-
isting rules appears to be asking for too much. This is why scholars
from across the political spectrum have endorsed the idea of an
independent commission charged with reviewing the regulatory
burden. A body charged with conducting a comprehensive analysis
of the regulatory state while ensuring that our regulations remain
effective could yield tremendous benefits.

The goal is not to undue the regulatory state, the goal is to im-
prove it. There is so much we simply don’t know about the 175,000
pages of Federal regulation. This ignorance doesn’t help us ensure
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the health and safety of Americans and it doesn’t help us promote
economic growth.

As President Carter and President Obama understood, there
have been tremendous benefits to regulatory reform, and there are
additional cost savings that could be achieved here today. Accord-
ing to our estimates, it’s successful. It could generate approxi-
mately 1.5 billion hours of less paperwork for Americans, anywhere
from 48 billion to 90 billion in reduced regulatory costs.

The dual goals of a thorough review of the entire regulatory sys-
tem and reducing burdens by 15 percent are ambitious, but so were
the initial executive orders on regulatory reform. While past at-
tempts at reform might have been unsuccessful, there is no reason
policymakers can’t learn from previous mistakes and establish a
balanced system that increases transparency, evaluates the regu-
latory slate and reduces burdens and rules all while protecting
health and safety. These are bipartisan principles, standard prac-
tice internationally and not controversial ideas.

Thank you for the time. I look forward to answering your ques-
tions.

Mr. MARINO. Thank you, sir.

[The prepared statement of Mr. Batkins follows:]
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H.R. 348, The “RAPID” Act; H.R. 712, The “Sunshine for Regulatory Decrees and
Settlements Act of 2015;” and HR. , The “SCRUB Act”

United States House of Representatives
Committee on the Judiciary
Subcommittee on Regulatory Reform, Commercial and Antitrust Law

Sam Batkins*
Director of Regulatory Policy
American Action Forum

March 2, 2015

*The views expressed here are my own and not those of the American Action Forum. I thank
Dan Goldbeck for his assistance.
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Chairman Marino, Ranking Member Johnson, and Members of the Subcommittee, thank you for
the opportunity to appear today. In this testimony, I wish to make three basic points:

e Over time, as agencies issue an average of 75 major rules annually, regulatory
accumulation will naturally result. Since 2008, regulators have added more than $107
billion in annual regulatory costs. This accumulation affects employment, consumers, and
the broader economy.

e It is because regulatory reform has failed so often in the past that we continue to talk
about its place in the future. Whether it’s the failure of agencies to comply with the
Paperwork Reduction Act, the Congressional Review Act, or the current executive
orders, it’s clear there are opportunities for meaningful reform that address cumulative
burdens and the regulatory process.

o The proposed legislation could generate substantial regulatory savings. The American
Action Forum (AAF) attempted to quantify savings from the SCRUB Act and the
Sunshine for Regulatory Decrees and Settlements Act and found billions of dollars in
possible benefits and 1.5 billion hours of less paperwork.

Let me provide additional detail on each in turn.
L. Assessing Cumulative Regulatory Burdens

Decades of attempting to address the regulatory process and accumulation have generally failed
to stem the growing influence of new federal rules. Currently, there are more than 70 federal
agencies, employing more than 300,000 people who write and execute new regulations.! This
costs taxpayers at least $60 billion annually. Compare that to the 42 full-time staffers who work
at the Office of Information and Regulatory Affairs (OIRA)?

Perhaps the easiest way to display the gradual process of regulatory accumulation is to examine
federal paperwork burdens over time. The following graph details the cabinet-level paperwork
burden (in hours) from 1995 to 2015.

! Susan Dudley and Melinda Warren, “2015 Regulators’ Budget: Economic Forms of Regulation on the Rise.”
available at htp:/resulatorvstudies. columbisn. gwiedw/node/224 .
2 Office of Management and Budget, “About OIRA,” available at http/Avww. whitehouse. gov/omb/oira/about.

2
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combined with the mercury rule, consumers now face a 4.8 percent increase.* Now, EPA

estimates its Clean Power Plan would increase electricity prices by roughly six percent by 2020.

If finalized, consumers could face a ten percent cumulative increase in prices during the next five
7

years.

This is just one example of regulatory accumulation from one agency. From more expensive
vehicles, to pricier household goods, there are several areas where consumers ultimately bear the
burden for each new rule, sometimes trom different agencies. It’s clear that regulatory
accumulation is real and policymakers have few tools available today to measure it and
effectively check its growth.

However, the “Regulatory Cut-Go” provision in SCRUB specifically addresses the accumulation
of regulation. By ensuring a regulatory neutral approach to costs, the cut-go procedure could
stem the tide of regulatory growth while still allowing agencies to fulfill their statutory
objectives.

The idea of cut-go is similar to the United Kingdom’s One-in, One-Out system for regulation,
which has now been expanded to One-In, Two-Out (OITO). This system has saved the country
more than $1.83 billion during the last six years.® The cut-go idea is also similar to a reform AAF
has proposed, a paperwork budget that would only apply to new collections of information.” The
cut-go plan improves on both of these reforms because it is more comprehensive than a
paperwork budget, and it provides agencies with more flexibility than the OITO system.

The hallmarks of retrospective review should be more than just cutting costs and burden hours. It
is also important to study what regulations have worked well in the past and what rules could be
improved. Using successful regulatory programs as a model for future regulation could reduce
the likelihood that a new rule imposes unnecessary costs or leads to unintended consequences.

If the proposed commission is successful, it will identify a range of regulatory programs, and
more than likely, a few rules that are duplicative and need to be amended. As then-Administrator
Cass Sunstein noted, retrospective review should also focus on “modernizing rules” and consider
“the combined effect of their regulations.”m

% American Action Forum, “The Consumer Price of Regulation,” available at
hitp//americanactionforum. orgiresearch/the-consumer-price-of-regulation

" American Action Forum, “An Insight Look at Greenhouse Gas Regulation,” available at
Ittp/famericanaction{orum.org/insights/an-inside-Jook-at-grecnhousc-gas-regulation.

¥ Department for Business and Innovation Skills, “The Seventh Statement of New Regulation,” available at
htips/fwww, gov. nk/government/uploads/sy stem/uploads/attachment data/file/271440/bis-13-p90b-seventh-
statement-of-nev-regulation.pdf

? American Action Forum, “Can a Paperwork Budget Trim Red Tape.” available at

hitp//americanactionforum orgfresearch/can-a-regulatory -budget-trim-red-tape.

' OMB Memorandum M-11-10, available at

nttp/Awww. whitehouse. gov/sites/defanit/files/omb/memeranda/20] 1/m 1 1-10.pdf.

5
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1L Failure of Past Regulatory Reform

The calls for regulatory reform might grow old to some familiar with political and policy
dialogue. There have been multiple attempts to address regulatory duplication and the regulatory
process. Through the Paperwork Reduction Act (PRA), the Congressional Review Act (CRA), or
the half-a-dozen executive orders promoting reform, agencies nevertheless routinely ignore or
violate these measures.

For example, every year OIRA publishes its Information Collection Budget of the U.S. Last year,
OIRA reported 282 violations of the PRA; the Department of Health and Human Services (HHS)
committed 80 violations."! Any agency that violates the law more than 25 times receives a
“Poor” rating from OIRA. HHS has received a “Poor” rating every year since FY 2009.
Furthermore, OIRA included no specific discussion of HHS in its section on “Steps to Improve
Agency Compliance.”

Violations of the PRA are hardly a recent concern. When it was initially passed, OIRA set a
government-wide goal for reducing paperwork burdens by 10 percentin FYs 1996 and 1997,
with a five percent target during the next four fiscal years."” As the graph on cabinet-level
burdens reveals, agencies did not come close to meeting those metrics. Instead of a 35 percent
reduction of 4.6 billion hours, agencies increased burdens by 17 percent.

Likewise, agencies routinely fail to follow the CRA. Tn a recent report from the Administrative
Conference of the United States, Curtis Copeland found 43 major and significant rules that were
never submitted to Congress or the Government Accountability Office, as the CRA requires." In
fact, the report found in 2012, “[Flederal agencies published a total of 3,714 final rules in the
Federal Register, but the GAQ database indicates that only 2,660 of those rules were submitted
(71.6%).” A grade of “D” should not be the standard for agencies complying with the law.
Regulators expect 100 percent compliance from the companies they regulate and taxpayers
should expect 100 percent compliance from their regulatory agencies following the law.

Compliance with reform also fails with respect to executive orders. When President Obama
issued Executive Order 13,563, he embraced the ideal that the nation’s regulatory system should
“protect public health, welfare, safety, and our environment while promoting economic growth,
innovation, competitiveness, and job creation.”'* There have been successful strides under EQ
13,563 to remove redundant regulations and cut costs, but they are often in fits and starts,
without a true “culture of retrospective review.”"

" American Action Forum, “Delays, Mistakes, and Violations: A Review of OMB’s Information Collection
Budgets. " available at http:/americanactionforum.org/insights/delays-mistakes-and-viclations-a-review-of-ombs-
information-collection-budg,

2 Congressional Rescarch Service, “Paperwork Reduction Act (PRA): OMB and Agency Responsibilitics and
Burden Eslimates,” available at hifp/foyilms/IBW 2,22,

" Administrative Conference of the U States, “Congressional Review Act: Many Recent Final Rules Were Not
Submitted to GAQ and Congress,” available at

hitps:/fwww acus. gov/sites/default/files/documents/C RA Y2 520Report 62 52007 25¢
" Exec. Order 13.563, available at hitps://www. federalrecister poviexecutive-order/13
'S OMB Memorandum M-11-1 9, available at

http://www. whitehouse. gov/sites/default/files/omb/memoranda/201 1 /m11-19 pdf.

20%625282%2529 paf.
63,

e
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There have been notable rulemakings that examined past regulations and reduced costs while
still protecting public health. For example, the Department of Transportation (DOT) finalized a
rule to drastically reduce the amount of paperwork truck drivers file under “Driver-Vehicle
Inspection Reports.”*® By only requiring reports after an incident, as opposed to a routine trip,
DOT plans to save the industry more than $1.7 billion annually and reduce 46.6 million
paperwork burden hours, or roughly 15 percent of DOT’s total burden.

However, there are only a handful of these notable rules, and they are dwarfed by the 3,000 other
rules regulators issue annually. Examining the most recent retrospective review reports from the
administration reveals that many agencies treat these reports as just another Unified Agenda.
Many of the rules fail to look back at past regulatory programs. Instead, they implement parts of
the Affordable Care Act (ACA) or other recent legislation. It is no surprise the administration is
implementing the ACA, but it should not label these new regulations as “retrospective.”

The Department of Energy (DOE) is a main culprit in this exercise. In one of its recent
retrospective review updates, DOE included 19 “retrospective” rulemakings; six of these are new
energy efficiency measures that increase costs. They do not examine previous regulations and
they do not address redundancy. Combined, DOE’s retrospective report adds more than $17.7
billion in cumulative costs and 60,200 paperwork burden hours. The agency failed to quantify a
single measure that would reduce costs.

The Department of Education also manipulates its retrospective reports by including new
measures that don’t look back at existing regulations. Instead, the agency’s report included the
controversial “Gainful Em7ployment” rule that adds $433 million in annual costs and 6.9 million
paperwork burden hours.!” In addition, the rule projects that more than 110,000 students would
drop out of secondary education because of the regulation.

The chart below displays the steady growth of Education paperwork since 2005. The agency’s
paperwork burden has more than doubled. Not surprisingly, general administrative staff at
postsecondary institutions grew 31.5 percent in the last decade, with a 32.8 percent increase in
compliance officer e:mployment.Ig A recent bipartisan Senate report on the regulation of
postsecondary institutions found, “[ A]pproximately 11 percent, or $150 million, of Vanderbilt’s
2013 expenditures were devoted to compliance with federal mandates.”" Through two
administrations, each with similar executive orders on regulatory reform, neither has been able to
slow the steady rise of new requirements.

'°79 Fed, Reg. 75,437 (December 18, 2014),

7 American Action Forum, “Revised Gainful Employment Final Rulc,” availablc at
ttp:/famericanactiontforum, org/mgnlation-review/revised -gaintul-empio
¥ American Action Forum, “Rising Tide of Education Rules Increase Costs,
IttpHamericanactionforum org/research/rising-tide-of -education-rules-increase-costs.

" U.S. Senate Committee on Health, Education, Labor and Pensions. “Recalibrating Regulation of Colleges and
Universities,” available at

hitp:/fwww help.senate gov/fimo/media/Regulations Task Force Report 2015 FINAL pdf.
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significant” regulations with a judicial deadline from January 2009 to January 2015, but only 21
monetized costs or benefits. Combined, these rules generated $23.9 billion in annual costs and
5.7 million paperwork burdens hours. For perspective, there were 19 significant final rules with a
judicial deadline during a similar period (2004 to 2009) from the last administration.

If the Sunshine for Regulatory Decrees and Settlements Act is adopted, it wouldn’t necessarily
wipe away the costs and benefits of past regulation, but the figures above do highlight the impact
of these rulemakings, which extend beyond just EPA measures. A recent GAQ report noted the
somewhat limited nature of sue and settle lawsuits, but the report itself was limited, focusing
only on EPA*' Seven of the rules in our sample were from DOE and one was from DOT. These
eight rules had a combined annual burden of $3.4 billion, yet GAO did not cover these figures in
its report.

Furthermore, the report did note that more than a quarter of all major EPA rules were prompted
by special interest lawsuits, hardly a trivial figure. We should not be surprised that the issue of
sue and settle is increasing in importance because EPA admits that it has not complied with 57
risk and technology reviews, as required by federal law. Increasing additional transparency in the
process could allow for greater public participation and an identification of the significant
economic burdens outlined here.

In sum, the proposed legislation addresses cumulative regulatory burdens without significantly
constraining the current work of agencies. The independent commission would provide a
legislative solution to regulatory accumulation and sue and settle reform could increase
transparency into a process that many view as opaque.

IV. Conclusion

In 2011, President Obama pledged to “remove outdated regulations that stifle job creation and
make our economy less competitive.”** He conceded that past reform attempts didn’t deliver on
promised benefits and that regulation can harm economic growth. Today, we should strive to
codify a system that remedies regulatory accumulation and increases transparency. Successful
reform could save billions of dollars in costs and 1.5 billion paperwork hours.

Thank you. I look forward to answering your questions.

! Government Accountability Office, “Impact of Deadline Suits on EPA’s Ruleniaking is Limited,” available at
hitp:/fwww, 220, gov. 3pdf

# Wall Street Journal. “Toward of 21¥-Century Regulatory System.” available at

Lttp://wwnw, wsi.com/articles/SB10001424052748703396604576088272 112103698,
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Mr. MARINO. Dr. McLaughlin.

TESTIMONY OF PATRICK A. McLAUGHLIN, Ph.D., SENIOR RE-
SEARCH FELLOW, MERCATUS CENTER AT GEORGE MASON
UNIVERSITY

Mr. McLAUGHLIN. Chairman Marino, Ranking Member Johnson
and Members of the Committee, thank you for inviting me.

As an economist and senior research fellow at the Marcatus Cen-
ter at George Mason University, my primary research focuses on
regulatory accumulation legislation and the regulatory process so it
is my pleasure to testify on today’s topic.

In previous testimony, I have highlighted the fact that regulatory
accumulation creates substantial drag on the economic growth by
impeding innovation and entrepreneurship. Today, I have two
other points that may happen help in examining the reforms under
consideration.

First, I will discuss the affects of regulatory accumulation or to
put it another way, why retrospective analysis of regulations can
result in what amounts to a tax refund with benefits going largely
to lower income Americans.

My second point is that not all attempts at regulatory reform are
equal. Several factors tend to contribute to meaningful and success-
ful regulatory reform efforts. The most important of these is the
use of an independent body to identify regulations that need to be
modified or eliminated. Any retrospective analysis efforts that
leaves this task in the hands of the same agencies that created the
regulations in the first place is unlikely to succeed.

Regulations can be regressive, particularly in their affects on the
prices paid by consumers. A regressive regulation is one whose bur-
den disproportionately falls on lower-income individuals and house-
holds. When regulations force producers to use more expensive pro-
duction processes, some of those production cost increases are
passed along to consumers in the form of higher prices. For exam-
ple, in 2005 the Food and Drug Administration banned the use of
chlorofluorocarbons as propellants in medical inhalers, like the in-
halers millions of Americans use to treat asthma. Since then the
average price of inhalers has tripled. While individuals with high
incomes might be able to absorb this price increase, people with
low incomes may have to choose not to buy an inhaler and instead
leave the asthma untreated.

The cumulative costs of regulations amounts to a hidden regres-
sive burden, but it is a burden that could be lightened. In fact, one
way of viewing that burden is as an opportunity, retrospective
analysis that eliminates a portion of the regulatory cost burden
would act like a progressive tax refund. Let me explain with an ex-
ample. The regulatory cost burden can be viewed as a tax form by
all households. For illustrative purposes, suppose the regulatory
cost burden equals about $8,000 per household.

Now consider a regulatory reform that would reduce this cost
burden by 15 percent, which would be $1,200 per household per
year, this is effectively an annual regulatory cost refund.

This reduction in regulatory burden would have a much larger
affect on the purchasing power of the low-income household than
the high-income end household. To the low-income household the
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regulatory cost refund would equal nearly 5 percent of 1 year’s
household income. To the high income household, it would equal
only.4 percent of 1 year’s income. This shows that a regulatory cost
refund of any amount would work just like a progressive tax cut.
Even better, unlike one-time tax rebates this regulatory cost refund
would repeat year after year.

So what makes for a successful retrospective analysis? I discuss
several key factors for success in my written testimony as well as
in my research and I would like to highlight just two of them here
today. First, we need to establish criteria for identifying unwanted
regulations, I suggest a test of whether a regulation is functional.

Functional rules address current significant risks, mitigate some
amount of those risks and do not have significant unintended con-
sequences or excessive compliance costs relative to their benefits,
non functional rules are missing one or more of these features.

The key to achieving significant improvement of the problem of
regulatory accumulation is first identifying as many nonfunctional
rules as possible and then either eliminating them or changing
them so that they become functional.

Second, the task of identifying nonfunctional rules should be
placed in the hands of an independent body. The reason for that
is to achieve as objective an assessment as possible. If the body
tasked with the analysis of a rule has incentive to find that the
rule is functional or has insensitive to find that it is non functional,
the review risks becoming exercise in advocacy rather than an ob-
jective analysis. This is a primary reason why I recommend that
retrospective analysis of regulations should not be left in the hands
of agencies that have incentives find specific results. We should not
expect agencies to give any better assessment of their own rules
than professors would expect of students grading their own tests
students.

In conclusion, regulatory accumulation with its adverse impact
on economic growth by impeding innovation and entrepreneurship
is now a widely recognized problem. Furthermore, the costs of regu-
lation are disproportionately born by low income households. Retro-
spective analysis of regulations is an opportunity to improve our
economy to facilitate innovation and to create a progressive regu-
latory cost refund. Thank you, and I would be happy to answer any
questions.

Mr. MARINO. Thank you.

[The prepared statement of Mr. McLaughlin follows:]*

*Note: Supplemental material submitted with this witness statement is not included in this
printed record but is on file with the Subcommittee and the statement can be accessed, in its
entirety, at:

http:/ | docs.house.gov | meetings [JU | JU05 /20150302 / 103063 | HHRG-114-JU05-Wstate-
McLaughlinP-20150302.pdf.
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Second, T will highlight how an increasingly long and complex regulatory code can actually make the task of
achieving risk reduction in the workplace more difficult.

Third, I will argue that notall attempts at regulatory reform are equal. In my research, Thave found several factors
that tend to contribute to meaningful and successful regulatory and governmental reform efforts. The most impor-
tant of these is the use of an independent group or commission to identify regulations that need to be modified or
eliminated. Any retrospective analysis effort that leaves this task in the hands of the same agencies that created
the regulations in the first place is unlikely to succeed. I highlight some other important principles as well, but
the independence of the reviewers is the most important.

REGRESSIVE EFFECTS OF REGULATIONS

Regulations can be regressive, particularly in their effects on prices paid by consumers.? A regressive regulation
is one whose burden disproportionately falls on lower-income individuals and households. When regulations
force producers to use more expensive production processes or inputs, some of those production cost increases
are passed along to consumers in the form of higher prices. For example, in 2005, the Food and Drug Administra-
tion banned the use of chiorofluorocarbons as propellants in medical inhalers, such as the inhalers that millions
of Americans use to treat asthma.® This ban was enacted because of environmental concerns racher than health
or safety concerns. Since the implementation of that ban, the average price of asthma inhalers has tripled.! While
individuals with high incomes might be able to absorb this price increase, the higher price may force people with
low incomes to make the choice not tobuy aninhaler and instead leave the asthma untreated—potentially leading
to areal human costif the person suffers an asthma attack without an inhaler available.

When regulations cause the prices of goods and services to increase, lower-income households have to make a
choice: no longer buy those goods, substitute them with something else if possible, or buy less of the more expen-
sive good. This can have the unintended consequence of causing lower-income families not to be able to purchase
some good or service that is a medical necessity or that would have reduced the risk of accidental death or injury. I
have attached a study by economist Diana Thomas that gives more details on the regressive effects of regulations.

The cumulative cost of regulations amounts to a hidden, regressive burden. But it’s a burden that could be light-
ened. Infact, one way of viewing that burden is as an opportunity: retrospective analysis that eliminates a porticn
of the regulatory cost burden would act as a progressive tax refund. Let me explain with an example that will
illustrate how reducing the regulatory burden is similar to a tax refund that primarily benefits poorer Americans.

While economists have not yet reached consensus on how to calculate the total cost of regulation, several esti-
mates exist. For example, economists John Dawson and John Seater estimate thatregulatory accumuladon slows
economic growth by about 2 percent per year.® The latest OTRA report to Congress on the benefits and costs of
regulations estimates that a small subset of regulations reviewed cost the economy between $57 billion and $84
billion in 2001 dollars.® Converted to 2014 dollars, this range is from $76.19 billion to $112.29 billion.” At the other

2. Diana Thomas, “Regressive Effects of Regulation” (Working Paper No. 12-35, Mercatus Center at George Masen University, Arling-
ton, VA, Movernber 2012), https:/mersatus.org/publication/regressive-effects-regulation.

3. Department of Health and Human Services, Food and Drug Administration, Use of Ozone-Depleting Substances; Removal of
Essential-Use Designaticns, 70 Fed. Reg. 17163 (April 4, 2005).

4, Laurie Tarkan, “Rough Transition to a New Asthma Inhaler,” New York Times, May 13 2008, http.//www.nytimas.com/2008,/05/13
/health/13asth.htmi?_r=Q.

5. John W. Dawson and John J. Seater, “Federal Regulation and Aggregate Economic Growth,” Journal of Economic Growth 18, no. 2
(2013):137-77.

6. Office of Management and Budget, 2014 Draft Repoit to Congress on the Benefits and Costs of Federal Regulations and Unfunded
Mandates on State, Local, and Tribal Entities, 2014, http://www.whitehouse.gov/sites/defaul/files/omby/inforeg/2014_cb/draft_2014
_cost_benefit_report-updated.pdf.

7. Converted to 2014 dollars using the Bureau of Labor Statistics CPI Inflation Calculator: http://data.bls.gov/c gi-bin/cpicalc.pl.

MERCATUS CENTER AT GEORGE MASON UNIVERSITY 2
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end of the spectrum, Clyde Wayne Crews estimates the annual cost of regulations to be around $1.882 trillion.*
For this example, I'll use the midpoint between $57 billion and $1.882 trillion, which is $969 billion. Consider
this the annual regulatory burden shared across all households in the economy. As of 2013, there were 115,610,216
households in the United States. We can estimate the regulatory burden per household by simply dividing the mid-
point cost estimate, $969 billion, by the number of househelds. This division yields about $8,386 per household.

Now consider a regulatory reform that would reduce this cost burden by 15 percent. If the regulatory cost bur-
den per househeld is 38,386, then a 15 percent reduction would equal about $1,258 per household per vear, This
reduction in cost burden is effectively an annual regulatory cost refund and would have different impacts to low-,
middle-, and high-income households. In this example, I define alow-income household as a family of five with
three children under the age of 18 earning a household income exactly equal to the Census poverty threshold
for 2014: $28,252. For the middle-income household, I use the median household income in 2013 (the latest year
available): $51,900. For the high-income household, I follow Diana Thomas’s calculations and use a household
income equal to 10 times the poverty threshold: $282,520. Table 1 shows what a reduction in regulatory costs of
$1,258 would equal, relative to household income and in percentage terms.

A Reguletory Cost Refund Relative 1o Household Income across Income Groups

Cast reduction Percentage of income
Low-Income $1,258
Middle-incomea 31,25 2.4%
High-inceme $1.258 0.4%

As table 1 shows, a reduction in regulatory burden of $1,258 would have a much larger effect on the purchasing
power of the low-income household than the middle- or high-income households. To the low-income household,
the regulatory cost refund would equal nearly 5 percent of one year’s household income, Conversely, to the high-
income household, it would equal only 0.4 percent of one year’s income. This example shows that a regulatory
costrefund of any amount would work justlike a progressive tax cut, helpinglow- and middle-income households
relatively more than high-income households. Even better, unlike one-time tax rebates, this regulatory cost
refund would repeat every year.

INCREASING INABILITY TO PRIORITIZE COMPLIANCE

One concern that accompanies regulatory accumulation is called regulatory overload. Firms are compelled by law
to comply with regulations, regardless of whether the regulations are effective at solving a particular problem.
In a 2011 study, psychologist Andrew Hale and his coauthors find that as the number of rules increase, the rules
themselves become less effective.” They also find that as the number of rules increase, companies tend to rely on
more rigid, checklist-style compliance strategies to ensure compliance with the letter of the law rather than pro-
active risk management strategies that may be more effective at reducing health and safety risks in the workplace.
They call these problems regulatory overload.

Certainly, as regulations accumulate, risk managers’ attention will be spread across a greater number of rules.
If any of those rules are not actually effective in reducing risk, the attention paid to those rules will detract from
compliance with functional rules.

8. Clyde Wayne Crews ir, “Tip of the Costherg: On the Invalidity of All Cost of Regulation Estimates and the Need to Compile Them
Anyway.” 2015 ed. (working paper, Competitive Enterprise Institute, Washington, DC, 20153,

9. Andrew Hale, David Borys, and Mark Adams, “Regulatory Overload: A Behavioral Analysis of Regulatory Compliance” (Working
Paper No. 11-47, Mercatus Center at George Mason University, Arlington, VA, Novernber 2Q10), http:/mercatus.org/publication
Jragulatory-overioad.
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The failure of past regulatory review efforts likely stems from a fundamental misalignment of incentives: agencies,
despite direction from the president, have incentives to maintain and increase their regulations to maximize their
budgets and control over their portion of the economy. In turn, to retain regulations that would be eliminated
otherwise, agencies may either hide or fail to produce information that would help identify obsolete or ineffec-
tive regulations in the first place, We should not expect agencies to give any better assessments of their own rules
than professors would expect of students grading their own tests.

Similarly, individualsin agencies havelittle incentive to provide information that would lead to arule’s elimination
or the choice not to produce arule. In general, employees—including economists—are professionally rewarded for
being part of teams that create new regulations or expand existing regulatory programs.™ Conversely, employees
are rarely rewarded for deciding that a regulation should not be created. This is unfortunate, because specialists
in agencies are likely to have some relevant information about which rules are nonfunctional.

However, the issues that have plagued previous, executive branch-led efforts at regulatory reform can be over-
come. In previous research, Iidentified 11 characteristics of successful regulatory reform, derived from lessons
learned by studying the Base Realignment and Closure (BRAC) process, regiulatory reform in other countries, and
previous attempts at retrospective review in the United States.” Thighlight a few of these below, for the purposes
of assessing the reforms currently under consideration.

I The process of identifying rules for modification or elimination shouid entail independent assessment of
whather 1 functional.

sulations are |
To be classified as functional, a rule must

1. address a current risk,
2. address a significant risk,

not result in ongoing costs {including unintended consequences) that more than offset the ongoing
beuefits of the rule, and

w

4. notinterfere with or duplicate other rules.

It is vital that the assessment of a rule with respect to each of these criteria be performed objectively. If the body
tasked with the analysis of a rule has incentive to find dhat the rule is functional or is nonfunctional, the review
risks becoming an exercise in advocacy rather than objective analysis. The SCRUB Act, for example, creates a com-
mission with the authority to hire analysts and experts necessary for such an assessment and to collect essential
information for those purposes. The SCRUB Act sets forth criteria for regulatory assessment that are not very dif-
ferent from how I define “nonfunctional” rules in my own research. While it is wise to build in flexibility for the
commission to devise new criteria in response to future lessons learned, it is equally important that any commis-
sion berequired to publicly disclose its complete assessment criteria and take comments from the public on them.

2. Tre identification process must be broad enough to identify potentially duplicative regulations.

Duplication and redundancy across agencies may be a large source of nonfunctional rules. For example, multiple
agencies through different regulations may address food safety. In light of this source of nonfunctional rules,
analysis that is focused on individual rules or the rules of a single agency may not capture factors (e.g., conflicts,
duplication} that indicate certain rules are in fact nonfunctional.

13. McLaughiin and Williams, “Consequences of Regulatory Accumuiation.”

14. Richard williams, “The Influence of Regulatory Economists in Federal Health and Safety Agencies” (Working Paper No. 08-15,
Mercatus Center at George Mason University, Arlington, VA, July 2008), nttp:/mercatus.org/publication/influence-reguiatory
-economists-federai-health-and-safety-agencies. Williams quotes one economist as saying, “Success is putting out 10 regulations a
year and bigger ragulations are bigger successes.”

15. McLaughlin and Williams, “Consequences of Regulatory Accumulation.”
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3. The analysis of the functionality of rules should use a standard method of assessment that is difficult to subvert.
Nobel Prize-winning economist Ronald Coase famously said, “If you torture the data long enough, it will confess
to anything” 50 it goes with any analysis: those who perform the analysis can choose the data to examing, how to
analyze them, and the framework within which to present results. This is a primary reason why I recommend that
retrospective analysis of regulations not be left in the hands of agencies that have incentive to find specific results.

However, asimilar logic applias to an independent body that analyzes regulations. In the long run, we would have
to worry about whether the body can maintain its independence and whether political or other pressure would
be exerted on the body to subvert its analyses to serve an agenda. The best way to prevent such subversion is to
require a simple, transparent, and replicable methodology of assessment.

Under the SCRUB Act, the commission is required to specify a methodology for assessment. Doing so publicly
and before beginning the assessment will help achieve a transparent, objective end product.

4 Whatever the procedure §
fiscus on wheth

zssessment, assessments of sp
arwd how they lead to the outcomes desired.

The SCRUB Act lists as one of the criteria for assessment “whether the rule or set of rulesisineffective at achieving
the rule or set’s purpose.” To meet my criteria, this phrase should mean achieving desired outcomes, as opposed
to producing outputs. A rule may lead to an increase in an output, such as increased safety inspections, but that
does not guarantee that there has been an increase the outcome, safety.

scific regulations or regulatory programs shouid

5. Congressional action—such as a jeint resclution of disapproval—should be required to stop the
recommenaations, as opposed to a vote 1o enact or not enact,

The SCRUB Act could be improved if it were modified to limit formally Congress’s ability to subvert the process
of selecting rules for elimination or modification. As the creators of the BRAC process recognized, every base
targeted for closure had a champion defendingitin Congress: the member whose constituency would be affected
by the closure. So it would likely be with regulations slated for revocation. A better solution would be to follow
the BRAC experience and require that a SCRUB Act commission’s recommendations take effect automatically
unless Congress were to enact a joint resolution of disapproval of the entire set of recommendations—with no
amendments allowed.

6. The review process should repeat indefinitely,
The SCRUB Act provides for a dissolution of the commission by a specific date. Given the possibility that the com-
mission cannot evaluate all regulations before that date, it may be worthwhile to extend the life of the commis-
sion until all regulations are evaluated at least once, or even have the commission continue on an ongoing basis.
The regulatory process will lead to regulatory accumulation again. This commission could balance the tendency
to accurnulate regularions with a deliberate and streamlined process for eliminating nonfunctional regulatons if
and when they appear.

CONCLUSIONS

Regulatory accnmulation in the United States, with its adverse impact on economic growth by impeding innova-
tion and entrepreneurship, is now a widely recognized problem. Furthermore, the costs of regulation are dispro-
portionately borne by low-income households and the accumulation of regulations may make us less safe overall
as compliance becomes more thinly spread between functional and nonfunctional rules. Regulatory reform that
reduces the overall burden of regulations would act as a progressive tax refund for American households. None-
theless, the problem has not been meaningfully addressed despite the efforts of several administrations.

MERCATUS CENTER AT GEQRGE MASCN UNIVERSITY &
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One reason it has been hard to address regulatory accumulation is the difficulty of identifying nonfunctional
rules—rules that are obsolete, unnecessary, duplicative, or otherwise undesirable. An independent group or com-
mission—not regulatory agencies—seems required to successfully identify nonfunctional rules.

The SCRUB Act has several characteristics that make it more likely to succeed where previous attempts have
failed. First, it appoints an independent commission to identify nonfunctional rules. Second, the actrequires that
the commission establish a methodology before beginning the assessment of rules, thereby minimizing opportuni-
ties for the assessment to be subverted by special interests. Third, the act establishes criteria that the commission
would use to identify nonfunctional rules, and these criteria are primarily based on fundamental problem-solving
and sound economic thinking.

MERCATUS CENTER AT GEORGE MASON UNIVERSITY 7
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Mr. MARINO. And sir, again I want to be sure I'm pronouncing
you name correctly, is it Narang.

Mr. NARANG. It’s Narang.

Mr. MARINO. Narang.

Mr. NARANG. Although you give it a much better first try than
most.

Mr. MARINO. Narang, okay. Mr. Narang, would you please give
your opening statement.

And I apologize.

TESTIMONY OF AMIT NARANG,
REGULATORY POLICY ADVOCATE, PUBLIC CITIZEN

Mr. NARANG. Chairman Marino, Ranking Member Johnson and
Members of the Subcommittee, thank you for the opportunity to
testify today on the three legislative proposals that are the subject
of today’s hearing.

I am Amit Narang, regulatory policy advocate of Public Citizen’s
Congress Watch. Public Citizen is a national public interest organi-
zation with more than 350,00 members and supporters. For more
than 40 years we have successfully advocated for stronger health,
safety, consumer protection and other rules, as well as for a robust
regulatory system that curtails corporate wrongdoing and advances
the public interest.

I'd like to first address the proclaimed rationale for this legisla-
tion which is the claim that regulations hurt the economy. This
rhetoric is simply not supported by reality. All studies that have
attempted to demonstrate this falsehood have been thoroughly dis-
credited by credible independent and in certain cases nonpartisan
observers such as the Congressional Research Service. None of
these studies have been subjected to peer review and none would
pass scrutiny under peer review.

I want to focus on one report in particular by the Competitive
Enterprise Institute which asserts that regulation costs our econ-
omy $1.8 trillion annually, which breaks down to about $15,000 per
household. The CEI report is readily cited by lawmakers and by a
fellow witness at this hearing written testimony. And yet The
Washington Post found the study “misleading” and worthy of two
Pinocchios. The reports authors themselves claim it is “not sci-
entific” and “rather back of the envelope.”

This report and others relying on similar discredited and meth-
odology can not and should not inform critical policy debates and
certainly should not be the primary justification for any legislation.

Turning to the legislation itself, let me start with the SCRUB
Act. The SCRUB Act presumes there are volumes of outdated and
unnecessary regulations ripe for repeal. But this presumption is
problematic given the lack of any concrete and tangible examples
of outdated or unnecessary regulations cited by my fellow witnesses
in their testimony.

Supporters may point to the Obama administration’s retrospec-
tive review process as proof that such regulations exist. Actually,
this compounds the SCRUB Act’s problematic premise. If the Ad-
ministration has and is continuing to take these regulations off the
books, what is there really left for the commission to do?
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The commission would be better titled the retrospective regu-
latory reduction commission since the commission only promotes
deregulation with no corollary mission to strengthen regulatory
standards that are too weak or identify gaps in our regulatory pro-
tections that could prevent the next massive chemical spill like the
one we tragically saw occur in West Virginia last year.

This lack of balance carries over to Title II of the bill, which re-
quires agencies to repeal commission identified rules before issuing
new ones. Here the repeal of rules would not undergo cost benefit
or any regulatory impact analysis nor would the public be allowed
to comment both of which would still pertain to the issuance of new
rules.

Potentially even more troubling in this double standard is the
lack of any exceptions to one in, one out scheme for emergency
rules, addressing urgent public health and safety crisis. This could
endanger the public by forcing agencies to repeal rules before they
can issue new health and safety regulations to address a public
health emergency, such as an Ebola outbreak.

Now let me turn to the Sunshine Act. The Sunshine Act reveals
one of the most troubling aspects of our current regulatory system.
The fact that agencies routinely miss explicit and mandatory con-
gressional deadlines to issue new rules. One quick glance at Public
Citizens’ visual depiction of the regulatory process explains why.
The current process is a paragon of inefficiency with a maze of re-
dundant requirements for agencies to complete before finalizing
any rules. It’s no wonder given dwindling resources that agencies
often fail to meet congressional deadlines.

Congress should be making it easier to enforce the law when
agencies miss congressionally-mandated deadlines. The Sunshine
Act unfortunately does the opposite. The GAO’s recent report on
the so called sue and settle phenomenon put to bed any claims of
impropriety in the process. And for the sake of brevity I refer you
to my written testimony for a fuller explanation.

Finally, the RAPID Act represents a very different approach to
the previous two bills expediting agency action regarding permit
approvals for large infrastructure projects including energy
projects. It does this by dramatically scaling back the process agen-
cies must undertake for determining the environmental impacts,
meaning the costs and the benefits of these—to the environment
that such a project would pose.

The National Environmental Policy Act or NEPA requires agen-
cies to conduct this important analysis in order to minimize the en-
vironmental footprint of the proposed energy or infrastructure
project. In perhaps the most troubling reform, the bill allows
project developers themselves to prepare the environmental impact
statements, allowing those developers to decide the impact on the
environment its own proposed project will have. This is akin to let-
ting, for example, the big banks on Wall Street decide the costs and
benefits of new Wall Street reforms.

Finally, it is important to step back and take stock of the stark
double standard created by enactment of all three legislative pro-
posals here, along with other so-called regulatory reform measures
the House has already passed such as H.R. 185, the “Regulatory
Accountability Act.”
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I am a sports fan and I hope many of you are too, but with apolo-
gies to non-sports fans, allow me to use a baseball analogy to illus-
trate this double standard. In a baseball game each team gets a
chance to bat nine times in nine innings, just a little asterisk there,
but let’s say the rules were changed to allow one team to bat 12
times, and the other team to only bat six times. While this would
not ensure that the team that bats more often would always win,
it would make it far more likely by making the rules unfairly ad-
vantage one team over the other. This unfair advantage due to a
double standard in the procedural rules is exactly what will occur
by expediting permit approvals to the RAPID Act while further de-
laying and impeding new rules to protect the public through the
Sunshine and SCRUB Acts.

The Chamber of Commerce is explicit about supporting this dou-
ble standard advocating for one process when agencies approve per-
mits and a very different one when agencies approve new regu-
latory standards. If the Regulatory Accountability Act “improves
the rulemaking process” as the Chamber claims, wouldn’t it make
sense for the Chamber to support approving permits through that
process as well?

Why shouldn’t agencies use the same process when establishing
measures to protect servicemembers from predatory lending, as
they do when approving new permits. By manipulating the process,
these legislative measures pick winners and losers thereby making
our government work for corporate special interests and against
protecting the public.

Thank you and I look forward to your questions.

Mr. MARINO. Thank you.

[The prepared statement of Mr. Narang follows:]
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Mr. Chairman and Members of the Committee,

Thank you for the opportunity to testify today on H.R. 348, the “Responsibly And Professionally
Invigorating Development Act of 2015” (RAPID Act); HR. 712, the “Sunshine for Regulatory
Decrees and Settlements Act of 2015”; and, HR. | the “Searching for and Cutting
Regulations that are Unnecessarily Burdensome Act of 2015” (SCRUB Act)”. 1Tam Amit
Narang, Regulatory Policy Advocate at Public Citizen’s Congress Watch. Public Citizen is a
national public interest organization with more than 350,000 members and supporters. For more
than 40 years, we have successfully advocated for stronger health, safety, consumer protection
and other rules, as well as for a robust regulatory system that curtails corporate wrongdoing and
advances the public interest.

Public Citizen co-chairs the Coalition for Sensible Safeguards (CSS). CSS is an alliance of more
than 150 consumer, small business, labor, scientific, research, good government, faith,
community, health and environmental organizations joined in the belief that our country's system
of regulatory safeguards provides a stable framework that secures our quality of life and paves
the way for a sound economy that benefits us all. Time constraints prevented the Coalition from
reviewing my testimony in advance, and T write only on behalf of Public Citizen.

L Introduction

Although I present substantive feedback on the three pieces of legislation that are the focus of
this hearing later in my testimony, I want to begin by touching on three areas. First, the false
claim underlying support for all three of the bills that regulations increase unemployment.
Second, the crucial importance of regulations to consumers and working families in their
everyday lives. Third, the current problems in the regulatory process that are exacerbated by two
of the three bills.

There is simply no credible, independent, and peer-reviewed empirical evidence supporting the
claim that there is a trade-oft between economic growth and strong, effective regulatory
standards. Experts from across the political spectrum have acknowledged that arguments linking
regulations to job losses are nothing more than mere fiction. For example, Bruce Bartlett, a
prominent conservative economist who worked in both the Reagan and George H. W. Bush
administrations, referred to the argument that cutting regulations will lead to significant
economic growth as “just nonsense” and “made up.”

Mr. Bartlett’s claims are backed up by a recent book entitled “Does Regulation Kill Jobs?™2, a
comprehensive empirical study conducted by numerous distinguished academics that closely
scrutinized the claim that regulations are linked to job loss and concluded that “to date the

! Charles Bahington, Bruce Bartlett, Ex-Reagan Economist: Idea That Deregulation Leads to Jobs ‘Just Made Up,”
Huffington Post, October 30, 2011, http://www.huffingtenpost.com/2011/10/31/gop-candidates-plans-on-
ecanemy-housing_n_1066949.html?view=print&comm_ref=false.

* CARY COGLIANESE & ADAM M. FINKEL &CHRISTOPHER CARRIGAN, DOES REGULATION KILL JoBs (2013).
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empirical work suggests that regulation plays relatively little role in affecting the aggregate
number of jobs in the United States.”* The authors go on to definitively state that “the empirical
evidence actually provides little reason to expect that U.S. economic woes can be solved by
reforming the regulatory process.”4

By contrast, the so-called “evidence” that regulations are killing jobs or ruining the economy
comes from biased and partisan sources using methodology that is not peer-reviewed and doesn’t
pass muster under scrutiny. For example, the Washington Post recently vetted a report entitled
“the Ten Thousand Commandments” from the Competitive Enterprise Institute claiming that the
annual regulatory burden adds up to $15,000 for each household in America or 1.8 trillion for the
whole country.® As the Post notes, the report foregoes any attempt at computing the benefits of
the regulations it includes and the Post found that the report has “serious methodological
problems” and deserved “two pinocchios” given that the report’s authors themselves admit that
the report is “not scientific” and “back of the envelope.”® Reports using similar methodology and
reporting similar figures have also been exposed as flawed and have been disavowed.”

To the extent that there is a link between regulations and job losses, it points in the opposite
direction with a lack of regulation being the culprit for the financial collapse of 2008 and the
ensuing Great Recession. As the Financial Crisis Inquiry Commission noted, “"Widespread
failures in financial regulation and supervision proved devastating to the stability of the nation's
financial markets."® A GAO report quantified the tragic costs of the financial crisis, finding that
lost economic output could exceed $13 trillion and that American households collectively lost
$9.1 trillion.” The lack of demand that drove the mass layoffs can be directly attributed to the
economic slowdown following this financial crisis.

Second, the benefits that federal regulations provide to our country consistently dwarf the costs
of those regulations according to official government figures. Every year, the Office of
Management and Budget (OMB) analyzes the costs and benefits of rules with a major economic
impact in a report to Congress. The most recent OMB report found that:

1d.at 7

*1d. at 10

®Glenn Kessler, The Claim That American Households Have a 15,000 Regulatory ‘Burden’, WASHINGTON POsST (Jan 14,
2015), http://www.washingtonpost.com/blogs/fact-checker/wp/2015/01/14/the-claim-that-american-
households-have-a-15000-regulatory-burden/

°1d.

7 Mark Drajem, Rules Study Backed by Republicans ‘Deeply Flawed,” Sunstein Says (Bloomberg, June 3, 2011}
avaifable at http://www.bloomberg.com/news/2011-06-03/rules-study-backed-by-republicans-deeply-flawed-

® Financial Crisis Inquiry Commission. (2011). The Financial Crisis Inquiry Report: Final Report of the National
Commission on the Causes of the Financial and Economic Crisis in the United States. Washington, D.C.:
Government Printing Office. p. 30.

% U.S. Government Accountability Office. (2013, Jan. 13). Financial Crisis Losses and Potential Impacts of the Dodd-
Frank Act. p. 12. available at: <http://www.gao.gov/products/GAO-13-180>.
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The estimated annual benefits of major Federal regulations reviewed by OMB from
October 1, 2003, to September 30, 2013, for which agencies estimated and monetized
both benefits and costs, are in the aggregate between $217 billion and $863 billion, while
the estimated annual costs are in the aggregate between $57 billion and $84 billion. These
ranges are reported in 2001 dollars and reflect uncertainty in the benefits and costs of
each rule at the time that it was evaluated.™

This means that even by the most conservative OMB estimates, the benefits of major federal
regulations over the last decade have exceeded their costs by a factor of more than two-to-one,
and benefits may have exceeded costs by a factor of up to 14.

Yet, the raw numbers do not fully portray the critical role that regulations play in our lives every
day. Over the last century, and through the Obama administration, regulations have made our
food supply safer; saved hundreds of thousands of lives by reducing smoking rates; improved air
quality, protected children's brain development by phasing out leaded gasoline; saved consumers
billions by facilitating price-lowering generic competition for pharmaceuticals; reduced toxic
emissions into the air and water; empowered disabled persons by giving them improved access to
public facilities and workplace opportunities; guaranteed a minimum wage, ended child labor
and established limits on the length of the work week; saved the lives of thousands of workers
every year; protected the elderly and vulnerable consumers from a wide array of unfair and
deceptive advertising techniques; ensured financial system stability (at least when appropriate
rules were in place and enforced); made toys safer; saved tens of thousands of lives by making
our cars safer; and much more.

While many of us take these regulatory protections as granted, the true value of regulatory
standards become tragically apparent following avoidable crises and catastrophes stemming from
a lack of regulation. Deregulatory failures such as the aforementioned 2008 financial collapse
and Great Recession, the 2010 British Petroleum oil spill disaster in the Gulf of Mexico, the
Upper Big Branch mine explosion in West Virginia, the numerous tainted food recalls and food
safety crises that still occur on a regular basis, the massive recalls of unsafe children’s toys and
defective consumer products, and most recently the explosion at a West Texas fertilizer plant, all
point to the need to strengthen, not weaken, our system of regulatory protections.

Finally, it is true that the regulatory system is broken, but not because there is too much
regulation. Rather the system is broken because the current regulatory process is too slow, too
calcified, and too inflexible to respond to public health and safety threats as they emerge. As
Public Citizen’s striking visual depiction of the regulatory process shows,'! the current process is
a model of inefficiency, with a dizzying array of duplicative and redundant requirements

' Office of Management and Budget, Office of Information and Regulatory Affairs. {2014). Draft 2014 Report to
Congress on the Benefits and Costs of Federal Regulations an Unfunded Mandates on State, Local, and Tribal
Entities. p.1. available at:

"public Citizen, The Federal Rulemaking Process, http://www.citizen.org/documents/Regulations-Flowchart.pdf.
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interspersed throughout a byzantine network that is a virtual maze for agencies to navigate. This
is the result of an accumulation of analyses and procedures that Congress and the Executive have
imposed on agencies over the years leaving agencies in a state of “paralysis by analysis.” Far
from the popular conception of “regulators run amok,” the reality is that agency delays are
rampant, deadlines are routinely missed or pushed back, and ample evidence exists that the
situation is getting worse.

These delays and missed deadlines are the sign of a broken regulatory system that is crumbling
under the cumulative weight of ever increasing analytical and procedural requirements. The next
two bills 1 discuss will make these problems even worse.

1I. The Sunshine for Regulatory Decrees and Settlements Act of 2015

Resting on a number of misconceptions, the “Sunshine for Regulatory Decrees and Settlements
Act of 20157 (SRDSA), HR. 712, would represent a breach of the rule of law by perpetuating
unlawful actions by federal agencies. This dangerous legislation is founded on a number of false
and misleading allegations based on assumptions that federal agencies are colluding with public
interest groups to enter into settlement agreements that ultimately result in outcomes preferred by
those public interest groups who bring the lawsuit. These settlement agreements have been
pejoratively dubbed “sue and settle” agreements by supporters of HR. 712, I will address these
assumptions by drawing upon the findings from the December 2014 Government Accountability
Office (GAO) in their report entitled “Impact of Deadline Suits on EPA’s Rulemaking Is
Limited.”'? The report focuses specifically on the Environmental Protection Agency (EPA) and,
it should be noted, was requested by Republican members of the Committee on Energy and
Commerce of the House of Representatives including Rep. Fred Upton, Chair of the Committee,
and Reps. Ed Whitfield and Tim Murphy, Chairs of the relevant subcommittees.

In correcting the false record of misconceptions advanced by supporters of HR. 712, the first
step is to provide clarity on the substance of the suits that give rise to the untrue allegations of
so-called “sue and settle” practices. The aforementioned GAO report terms these lawsuits
“deadline suits”"® because the lawsuits allege that the EPA failed to perform a nondiscretionary,
or mandatory, act by a deadline established by Congress. In other words, these lawsuits allege
that agencies such as the EPA broke the law by failing to commit a congressionally mandated
action by a date established in statute. These lawsuits are among the simplest to understand and
prove. To illustrate, if the law says EPA must finalize a rule by March 2% 2015 and the EPA
does not finalize the rule by that date, third parties are entitled to bring a “deadline suit” to
enforce the congressionally mandated deadline. That EPA, working with the Department of
Justice (DOJ), seeks to settle these lawsuits instead of going to trial should be obvious and
surprise no one. It makes little sense to waste agency, and by extension taxpayer, resources to

2 U.5. GOV'T ACCOUNTABILITY OFFICE, GAO-15-34, ENVIRONMENTAL LITIGATION: IMPACT OF DEADLINE SUITS ON EPA’S
RULEMAKING Is LIMITED (DEC. 2014), gvailable at htip://www.gac.gov/assets/670/667533 . pdf.
13

id. at 3.
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defend against claims that the EPA didn’t perform a legal requirement by a congressionally
imposed deadline when the parties who are bringing the suit only have to point to the calendar in
order to prove their case. In these situations, “it is very unlikely that the government will win the
lawsuit” according to the GAO report.** Thus, it is entirely sensible for the EPA, in consultation
with DOJ, to settle these cases.

The next needed point of clarity is regarding whether such settlements pre-ordain the substance
of the agency action that the EPA and other agencies agree to finalize under the terms of the
settlement. Again, the GAO report here is very clear and the answer is a resounding no.
According to the report, “EPA officials stated that they have not, and would not agree to
settlements in a deadline suit that finalizes the substantive outcome of the rulemaking or declare
the substance of the final rule.”"® This is consistent with a 1986 DOJ memo from President
Reagan’s Attorney General Edwin Meese which prohibits the EPA from entering into settlement
agreements that prescribe specific substantive outcomes regarding final rules. Thus, the
allegation that “‘sue and settle” litigation involves back-room negotiations between pro-
regulatory groups and complicit federal agencies which result in agreements that dictate the
content of rules or bind agency discretion is patently false and cannot serve as legitimate
justification for HR. 712.

The final point of clarity is with respect to the actual outcome of so-called “sue and settle”
litigation since, as has been demonstrated by the GAO, the outcome does not at all dictate the
substance of any final rule resulting from a settlement agreement. In short, the settlement
agreement that results from a “deadline suit” sets out nothing more than a simple timeline for the
agency, the EPA in the GAOQ report, that has missed a Congressionally mandated deadline to
complete the action. If the action is a rule involving rulemaking, the agency must generally
follow the traditional public notice and comment rulemaking process prescribed by the
Administrative Procedures Act or procedures prescribed by the agency’s authorizing statute. In
the case of the EPA, all of the settlements scrutinized by GAO pursuant to the EPA’s rulemaking
authority under the Clean Air Act went through the public notice and comment process allowing
all members of the public an opportunity to comment on the rule before it is finalized.'® Thus,
any claims by supporters of H.R. 712 that “‘sue and settle” litigation and resulting settlement
agreements circumvent the normal rulemaking process or somehow deny the public the ability to
participate in that process are completely baseless.

Since all of the allegations from supporters of HR. 712 claiming the existence of collusion or
impropriety in reaching settlement agreements under so-called “sue and settle” litigation have
been revealed as unsubstantiated, one can only speculate that the true motivation for this

legislation stems from opposition to the regulatory action itself, which in the case of the EPA,

*1d. at 7.
*1d. at 8.
*1d. at 12.
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more often than not involves air pollution regulations that implement the Clean Air Act. While
Congress has multiple remedies available to dispense with regulations it opposes, including
repeal of underlying statutes such as the Clean Air Act or repeal of air pollution regulations, HR.
712 cannot serve this function. Simply put, if supporters of H.R. 712 are unhappy with third
parties who exercise their right to force agencies such as the EPA to follow the law, they must
seek to change the law itself instead of pursuing a thinly veiled attack on ability of third parties
to enforce the law and thereby shutting down implementation of the law.

The existence of missed statutory deadlines is a symptom of a much larger problem that is deeply
disconcerting for the public, namely that our regulatory process is broken as 1 describe earlier in
my testimony. The GAQ report bears this out with eye-opening examples. For example, the
Clean Air Act rules that GAO studied included rules which missed Congressional deadlines by
shocking and unacceptable margins. For example, one rule was finally implemented 26 years
after the Congressional deadline to finalize the rule.'” Another missed its deadline by 19 years.'
A quick review of the rest of the rules paints a sobering picture of significant delay. HR. 712
would not shorten these delays, it would lengthen them.

HOI.  The Searching for and Cutting Regulations that are Unnecessarily
Burdensome Act of 2015

I turn now to the “Searching for and Cutting Regulations that are Unnecessarily Burdensome Act
of 20157 or “SCRUB Act of 2015.” At the outset, it must be noted that the bill is fashioned to be
one-sided in its focus and impact. That is to say, the SCRUB Act only enables the repeal or
removal of regulations and ignores the possibility of strengthening ineffective regulations or
identifying gaps in our regulatory system that leave the health and financial well-being of
consumers and working families at risk. If enacted, this one-sided approach would have real
world consequences and is far from a theoretical concern.

On a daily basis, Americans suffer the effects of a lack of adequate protections and safeguards
from environmental hazards, unsafe consumer products including products for children,
dangerous workplaces, abusive and deceptive financial products and practices, and tainted food
just to name a handful. All too often, these gaps in our regulatory system are demonstrated in
dramatic and tragic fashion. A little over a year ago, unregulated and little-known chemicals
leaked into the Elk River in West Virginia cutting off many communities from a safe water
supply, including in the primary business hub of Charleston where small businesses were forced
to shut down for days. The culprit was a chemical storage tank owned by now defunct Freedom
Industries who was aptly, although presumably coincidentally, named for their “freedom” from
any chemical regulations. Likewise, trains carrying highly flammable oil have derailed
repeatedly over the past couple years, igniting massive explosions and imperiling communities

Yid. at 11
.
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that didn’t even know such trains passed through their backyards until these tragic incidents
occurred.

The SCRUB Act will do nothing to prevent the next oil train explosion or the next massive
chemical leak in lakes and rivers that communities rely on for access to clean water. Indeed, the
bill has no intention of preventing the next major deregulatory disaster. Instead, as T will
illustrate later in my testimony, the SCRUB Act could potentially impede agencies from
pursuing critical new regulations to address safety or security gaps caused by a lack of
regulation. This is simply because the SCRUB Act is only interested in promoting deregulation.

A very brief overview of how the SCRUB Act is designed to function is helpful. The bill
establishes a “Retrospective Regulatory Review Commission” (RRRC) under Title T that is
composed of nine appointed members who will compile, on a semi-annual basis, a list of
regulations across all agencies that the RRRC recommends repealing according to criteria
articulated in the bill and including recommendations from the President, Members of Congress,
government officials and the public. This list is submitted to Congress who then votes to approve
the list through a joint resolution of approval. Once approved, agencies have 60 days to repeal
the rules that the RRRC has identified. Agencies can also act to adopt the RRRC’s
recommendation of rule repeals voluntarily. Under either scenario, agencies must repeal rules
identified by the RRRC and, under Title II, apply such cost “savings” to offset the costs of any
new rules agencies are contemplating adopting. In short, agencies are prohibited from adopting
new rules that carry costs, irrespective of the benefits of those rules, unless they are able to
repeal rules identified by the RRRC that imposed the same measure of costs.

To begin, the bill presumes that there exists a voluminous set of rules that are obviously outdated
and in bad need of being repealed, thus justifying the RRRC’s existence. This presumption is far
from clear. A recent academic survey by a noted administrative law scholar found that more than
80 percent of the business owners who claimed that regulations are a cause of concern for their
business could not cite any specific regulations that were burdening them.'” Public Citizen also
undertook research to study the results when the business community, and specifically the
Chamber of Commerce, was asked to identify outdated regulations that needed to be repealed.
Again, despite broad and ongoing claims about regulatory burdens, the Chamber of Commerce,
and other businesses were only able to provide a very modest number of examples regarding
regulations that were outdated and should be repealed.”® Clearly, perception is driving the need
for this legislation, not empirical reality.

'* Deborah Borie-Holtz & Stuart Shapiro, Trying to Float in a Sea of Regulation: Perception and Realty about
Regulation Overload, Sept. 15, 2014, available at hitp://capers.ssr.com/sol3/papers.cfm?abstract id=2496436.
* Taylor Lincoln, Streamlining the Rules-Making Process, THE HILL (Sept. 16, 2014),
hitp://thehill.com/blogs/congress-blog/the-administration/217751 -streamiine-the-rules-making-process.
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Compounding this problem is the ongoing work pursuant to Executive Order 13563 to require
agencies to identify outdated regulations they intend to repeal. President Obama announced this
retrospective regulatory review initiative in 2011 and the result has been the removal of dozens
of regulations with costs savings of up to 10 billion, although the initiative suffers from the same
one-sided deregulatory focus and impact as the RRRC in the SCRUB Act. There is little need to
duplicate the ongoing work being done by federal agencies at the Administration’s behest and
the redundancy of the RRRC is no small matter given the taxpayer funds it will expend. Yet,
there is a more fundamental question as to what function the RRRC will actually serve if so
many of the outdated rules available to repeal have already been identified and repealed by
federal agencies under the Administration’s retrospective review initiative. It is incumbent upon
supporters of the SCRUB Act to demonstrate with concrete and specific examples the types of
rules that warrant the existence of the RRRC, and by extension the SCRUB Act, and which have
not already been identified and repealed. To date, those cases are few and far between.

1t is also troubling that the SCRUB Act directs the RRRC to prioritize repeal of major rules that
have been in effect for 15 years or more. Major rules comprise the category of rules that provide
the greatest benefits to consumers and working families. Many major rules which have been in
place for over 15 years have resulted in some of the greatest public policy success stories both
from a public health and economic standpoint. Several of these are detailed in a 2011 report by
Public Citizen entitled “Regulation: The Unsung Hero in American Innovation.”** The removal
of ozone destroying chlorofluorocarbons (CFCs), or the banning of carcinogenic vinyl chloride
that endangered workers in workplaces, or the reduction of sulfur dioxide emissions from power
plants that caused acid rain, or the enactment of energy efticiency standards for consumer
appliances are all examples of major rules that have greatly benefited society but that could
potentially be targets of the RRRC under the SCRUB act.

Title IT of the SCRUB Act, the “cut-go” section, is one of the most dangerous and harmful
elements of the bill. The effect of this section would be to require agencies to eliminate rules,
with limited exceptions, as a prerequisite to promulgating new ones. The section contains no
exemptions for instances in which, for national security or urgent public health and safety
matters, agencies need to issue emergency rules. In short, title 11 of the SCRUB Act would tie
our government’s hands in responding to a disaster that imperils the public’s health, safety, and
security.

Even beyond the realm of emergency situations, title IT would potentially prevent agencies from
putting forth critical new regulations if older regulations of a similar magnitude that were
identified by the RRRC and approved by Congress were not concurrently removed. So for
example, would the EPA have to remove older regulations such as limiting the amount of lead in

! Exec. Order 13,563, 3 C.F.R. 13,563 (2011}, avaifable at hitp:/fwaw.gpo.gov/fdsys/pke/FR-2011-01
21/pdf/2011-1385 pdf.

? PUBLIC CITIZEN, REGULATION: THE UNSUNG HERO IN AMERICAN INNOVATION (Sept. 2011), available at
http://www.citizen.org/documents/regulation-innovation.pdf.
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gasoline in order to find the cost “savings” to combat climate change and air pollution? Would
the Department of Transportation have to remove the regulations requiring seatbelts in cars
before requiring new auto safety features? Would the Food and Drug Administration have to
remove old food safety measures in order to enact the new pending rules under the bi-partisan
Food Safety Modernization Act? If the RRRC says so and Congress approves it, then the answer
is yes.

Finally, the SCRUB Act creates a process which entrenches a clear double standard that
prioritizes the repeal of rules over the need to develop and finalize new rules that protect the
health and financial security of our public. To elaborate, the SCRUB Act requires agencies to
repeal rules identified by the RRRC and approved by Congress within 60 days and/or before the
agency promulgates a new rule with identical costs. The bill does not allow agencies to give
notice to the public and accept comments from the public on the repeal of the rule or do any
regulatory analysis of the impacts of the repeal, such as a cost-benefit analysis of the repeal’s
impact, before finalizing the repeal. For those rules which must be repealed within 60 days, this
would be impracticable in any case given the short time frame. On the other hand, once an
agency has foregone public comment and all regulatory analysis including cost-benefit analysis
in repealing a rule, it then must go through all of these same steps in producing a new rule >
There is simply no justifiable procedural principle to exempt the repeal of rules from public
participation and regulatory impact analysis. Yet, that is exactly what the SCRUB Act does.

IV.  The Responsibly and Professionally Invigorating Development Act of 2015

Turning to the Responsibly and Professionally Invigorating Development Act of 2015 (RAPID),
H.R. 382, the bill makes dramatic changes to the process by which agencies examine the
environmental impacts, in other words the costs and benefits to the environment, of approving
permits to site energy projects. Broadly speaking, agencies are required, under certain
circumstances, to conduct environmental impact statements (EIS) under the National
Environmental Policy Act (NEPA) before approving permits that allow project development.
H.R. 382 imposes a “one-size-fits-all” approach to reforming the NEPA process, and more
broadly the permit approval process, which will leave our agencies and the public less informed
about the potential harmful environmental impacts of allowing energy project development to
proceed while leaving unaddressed other factors that will continue to pose obstacles to approval
of project development permits.

H.R. 382 is founded on the assumption that agency compliance with NEPA analyses is a primary
cause for delay in approving permits. This assumption ignores the many other factors external to
the NEPA analytical process that also impact the timing of a permit approval. Recent
Congressional Research Service (CRS) and Government Accountability Office (GAO) reports®*

“ A new rule that an agency has deemed must be promulgated under the notice and comment provisions in 5
U.S.C. §553.
* “The Role of the Environmental Review Process in Federally Funded Highway Projects: Background and Issues
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have indicated that local/state and project-specific factors have played a critical role in
influencing permit approval timing, including local/state agency priorities, project funding
levels, local opposition to a project, project complexity, or late changes in project scope. Making
reforms to the NEPA analytical process though H.R. 382 will do little to ensure that permit
approvals occur on an expedited timeline without also addressing the other CRS and GAO
identified factors.

H.R. 382 also introduces a basic and extremely troubling conflict of interest in seeking to reform
the NEPA analytical process. The bill would allow “project sponsors,” in other words those
parties seeking to obtain permit approval, the ability to conduct the NEPA analysis themselves.
This would place project developers in the driver seat of determining the potential environmental
costs of approving a permit for their project. It is easy to see that project developers will have a
vested interest in downplaying those costs in order to gain permit approval. This is akin to asking
big banks to determine the costs and benefits of new Wall Street reform rules, or big energy
companies to determine the costs and benefits of new climate change or air pollution measures.
Such an approach is sure to work against the public interest and in favor of project developers
who are able to manipulate the NEPA process to achieve their own desired outcome.

Regarding the reforms to the permit approval process proposed by H.R. 382, the process that the
bill puts in place is highly prescriptive, rigid in imposing deadlines and default approvals if those
deadlines are missed, limits the number of reasonable alternatives that may be robustly analyzed
by agencies in order to allow minimal environmental impact while achieving the permit approval
outcome, and curtails the potential for aggrieved parties, including local communities, to seek
redress in courts. Other academics and experts who have testified before this committee in the
past on very similar versions of H.R. 382 have already detailed in compelling fashion the
dangers these procedural reforms pose, and, for the sake of brevity, I refer you to those remarks
here.” But I would be remiss if I didn’t take this opportunity to make crystal clear the double
standard that this bill establishes when considered in conjunction with not only the other two
pieces of legislation addressed in this testimony, but also the broader universe of “regulatory
reform” proposals that have been previously proposed, three of which have already passed the
House of Representatives in this Congress.”

To illustrate this point, it is useful to compare the procedural reforms to the permit approval
process in HR. 382 to the procedural reforms to the Administrative Procedures Act (APA)
rulemaking process in HR. 185, “the Regulatory Accountability Act” (RAA). It is helpful to
keep in mind two points. First, the process established by the APA applies to a large swath of

for Congress”, CRS 7-5700, R42479, April 11, 2012.

» See, e.g., Responsibly and Professionally Invigorating Development (RAPID) Act of 2013: Hearing Before the
Subcomm. on Regulatory Reform, Commercial and Antitrust Law of the H. Comm. on the Judiciary, 113" Cong. 71-
95 (JuIy 11, 2013} (Statement of Scott Slesinger, Legislative Director, Natural Resources Defense Council},
0.gov/fdsys/okg/CHRG-113hhrg81852/pdf/CHRG-113hhrg81852 pdf.

HR 50, H.R. 185, and H.R. 527.
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new regulations that agencies issue, including a large swath of new regulations that are intended
to protect the public such as new public health and safety standards, environmental standards,
Wall Street reforms, workplace safety standards, and consumer product safety standards,
protections for seniors and veterans to name just a handful. Second, the APA process does not
apply to permit approvals under HR. 382.

One organization in particular, the Chamber of Commerce (Chamber), has identified HR. 382,
the RAPID Act, and HR. 185, the RAA as two of their three top priorities in reforming the
regulatory system.”” In a letter sent to House members earlier this year in support of HR. 185,
the RAA, the Chamber states plainly “the bill would improve the rulemaking process.”** If the
Chamber believes this is the case, then why not advocate this procedural approach for approving
permits as well? For example, according to the Chamber the RAA “would enhance the

"2 when

regulatory process by requiring that agencies must choose the lost costly option. ..
adopting new regulations. If that is the case, then why not also require project developers to
commit to developing their projects in a way that is as least costly to the environment as
possible? Why not force agencies to approve permits only if project developers can demonstrate
that they will develop their project in the most environmentally sound way? This is far from the
approach established by the RAPID Act. The Chamber goes on to state that the principles
underlying the RAA “would make the regulatory process more transparent, agencies more
accountable, and regulations more cost-effective.”*” If that is the case, then why has the Chamber
decided to support a very different process under the RAPID Act for the approval of permits?

The Chamber can of course speak for itself, but my suspicion is that the Chamber will continue
to support one process for government actions, such as approval of permits for energy projects,
that the Chamber and the regulated industries it represents supports, and a very different and
distinct process for government actions the Chamber and its members oppose, such as new
public health and safety standards, environmental standards, Wall Street reforms, workplace
safety standards, and consumer product safety standards. As Public Citizen has repeatedly
pointed out in the past, legislation such as the three bills discussed in this testimony, along with
other various “regulatory reform” measures such as the RAA, are not intended to improve or
streamline the regulatory process. Instead, they are designed to render the regulatory process
even more dysfunctional, inefficient, and redundant than it currently is. Indeed, the three bills
being considered in this testimony, when scrutinized together, demonstrate that supporters of this
legislation seek to manipulate the regulatory process so it is as efficient and effective as possible
when working in the interests of regulated industries and as inefficient and ineffective as possible
when working to protect the public.

7 H.R. 712, “Sunshine for Regulatory Decrees and Settlements Act of 2015,” is the third.

® https://www.uschamber.com/letter/key-vote-letter-house-supporting-hr-185-regulatory-accountability-act
* https://www.uschamber.com/sites/default/files/150112_multi-
industry_hr185_regulatoryaccountabilityact_house.pdf

*1d.
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To put it simply, it is an attempt to make our government work for corporate special interests and
regulated industries and against consumers and working families.

13
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Mr. MARINO. One of my colleagues, Mr. Collins, must get to an-
other hearing.

Mr. CoLLINS. The Rules Committee.

Mr. MARINO. So I am going to recognize Mr. Collins for 5 min-
utes of questions.

Mr. CoLLINS. Thank you, Mr. Chairman.

I apologize, I have got rules starting at 5 and I'm trying to do
both.

This is very important to me, and I appreciate you holding this
hearing today and going forward.

Before we start, I ask unanimous consent to enter into the record
a written statement from the Attorney General of the State of
Georgia, Sam Olens. Mr. Olens is unable to be here today, but he
continues to be a leader on the sue and settle issues and I appre-
ciate his support.

Mr. MARINO. Without objection.

[The information referred to follows:]
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Prepared Statement of Sam S. Olens,
Attorney General of the State of Georgia

House Resolution 712, the “Sunshine for Regulatory Decrees and Settlements Act”

The views expressed in this testimony are those of the author alone and do not
necessarily represent those of the State of Georgia.

Chairman Tom Marino, Vice-Chairman Farenthold, Ranking Member Johnson, and

Members of the Subcommittee, thank you for inviting me to testify today.

As Altorney General for the State of Georgia, I am troubled by the President’s disregard
for the core constitutional principles of federalism and separation of Powers. With increasing
frequency, the President, acting through the various agencies of the executive branch, has
overstepped his constitutional authority by adopting administrative rules that are untethercd
from, or even contrary to, the Acts of Congress. The President, in other words, frequently
attempts to accomplish through administrative rulemaking what he cannot accomplish through
the legislative process. The practice known as “Sue and Seitle” is one of the inost egregious

cxamples of the President’s disregard for the constitutional limits on his authority.

Sue and Settle is a means of legislating via litigation. The scheme is as effective as it is
problematic. A special interest groﬁp——often after failing in an effort to lobby Congress—first
notifies a federal agency that it intends to sue. The special interest group and the relevant federal
agency then conduct months of closed-deor negotiations. During these negotiations, the speeial
interest group and the agency “settie” on terms thal are, unsurprisingly, consistent with both the
special interest group’s and the President’s political agenda. The settlement is then reduced to
writing and filed in a federal district court. Alfter the district court signs and enters the
settfernent, it is of coursc binding — binding in much the same way that legislation is binding

after being passed by the Congress and signed into law by the President.

In this process, States and other affected parties are sidelined from weighing in on policy
decisions that directly impact them. In fact, affected partics oficn have no knowledge of the
negotiations until they have beeome legally binding. That is because congressional directives on
transparency and administrative process play no role in Sue and Settle. That is plainly outside
the bounds of the law set out in the Administrative Procedure Act, 5 U.S.C. § 500 ef seq., and the
Clean Air Act, 42 U.8.C. § 7401 er seg., and interrupts important federal principles of separation

of powers, federalism, and the rule of law.

As James Madison explained in Federalist No. 47,
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No political truth is certainly of greater intrinsic value, or is stamped with the
authority of more enlightened patrons of liberly, than that on which the objection
is founded. The accumulation of all powers, legislative, executive, and judiciary,
in the same hands, whether of one, a few or many, and whether hereditary, self-

appointed, or elective, may justly be pronounced the very definition of tyranny.

Sue and Settle runs afoul of transparency and circumvents the steps put in place by Congress for
the rulemaking process, and in many instances cedes the legislative, executive, and judicial
powers Lo an cutside interest group. I have highlighted below several serious concerns that I
have from a legal and constimtional perspective.

Separation of Powers. Congress has set out in the Administrative Procedure Act, the
Clean Air Act, and elsewhere clear steps that federal agencies must follow during the rulemaking
process. Sue and Settle violates the terms of these procedures even as described in the most
general terms. In the Clean Air Act, for example, Congress directs the EPA to begin by
publishing a notice of the proposed rulemaking in the Federal Register. 42 U.8.C, § 307(d).
That notice must contain a statement of the rule’s “basis and purpose,” including a summary of
the factual data on which the proposed rule is based, the methodology used in obtaining and
analyzing the data, and any significant legal interpretations or policy issucs behind the proposed
rule. Congress also requires in that statute the opportunity for public comment and hearing.
None of these congressional directives is obeyed in the context of Sue and Settle. Instcad,
outside advocacy groups notify agencies of their intent to sue and then conduct months of
closed-door negotiations. In certain cases, the resultant consent deerce is filed the same day as
the complaint. See, e.g., Defenders of Wildlife v. Jackson, No. 10-01915 (D.D.C.) (complaint
and consent decree filed Nov. 8, 2010); Environmental Geo-Technologies, LLC v, EPA, No. 10-
12641 (E.D. Mich.) (complaint and scttlement agreement filed July 2, 2010). Such processes
perform an end-run around the rulemaking processes directed by Congress, and in doing so may

alsc use a back door to achieve policy outcomes that have failed legislatively.

Moreover, although Sue and Settle agreements are rendered legally binding when courts
cnter them, they have not been subjected to the same adversarial testing as normally occurs in an
agency challenge; the court is largely stripped of its decisional role because the partics to the

casc agree, while other affected parties are absent and impotent. One federal appeals court
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agreed, holding that it was an abuse of discretion for a federal court to enter “a consent decree
that pcrmanemly and substantially amends an agency rule that would have otherwisc been
subject Lo statutory rulemaking procedures.” Conservation Northwest v. Sherman, No. 11-
35729, 2013 U.S. App. LEXIS 8396 a1 #14-¥15 (9™ Cir. Apr. 25, 2013). In maﬂy inélanccs those
parlies do not cven know of the negotiations that lead to a settlement. In others, they are actually
denied the opportunity to intervene. See Defenders of Wildlife v. Jackson, No. 10-1915, 2012
U.S. Disi. LEXIS 35750 (D.D.C. March 18, 2012). The D.C. Circﬁil upheld that decision,
finding that the petitioners could not demonstrate injury and therefore did not have standing to
intervene. - Defenders of Wildlife v. Perciasepe, No. 12-5122, 2013 U.S. App. LEXIS 8123 (D.C.
Cir, April 23, 2013).

In short, Sue and Settle permits an agency — along with an interested advocacy group — to
develop its own rulcmaking processes, often in contravention of those set out by Congress, and
can bar other affected parties from any role in cither the negotiation or the ultimate court
approval of the settlement. Such unification of huthority is contrary to the separation of powcrs

principles so fundamental to our constitutional structurc.

Federalism. Sue and Settle also introduces significant federalism concerns. States are
oflen heavily affected by, yet almost never privy io, Sue and Settle negotialions. Yct the
structure of our government and laws provides for shared responsibility in a range of regulatory
areas. Sue and Settle practices permit the federal government and interested advocacy groups to
withdraw constitutional and legal authority from States in order to achieve a desired policy
oulcome. Regardless of my State’s or my personal agreement or disagreement with a particular

- policy judgment, 1 have great concerns about expunging States from federal regulatory processes

in which we have historically and statutorily played an important and authoritative role.

The Clean Air Act, for example, is predicated on a model of “cooperative federalism,” in
which States and the federal government divide regulatory responsibilities. The federal
government develops standards within the law for emissions limits and other regulatory goals,
while States are responsible for implementing those standards through State Implementation
Plans, or STPs. Sue and Settle prescnts extraordinary complications for this outline of

cooperative federalism, including but not limited to the fact that States are forced to develop SIPs
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based on settlement timelines rather than at a pace that allows them to review and analyze the
appropriatc information to make the right decision for how to mest environmental goals within

their borders.

Not surprisingly, States have been subjected to the sume limitalions on intervention as
private parties. In WildEarth Guardians v. Jackson, for cxample, EPA opposed inter\./ention by
North Dakota even though the casc involved how and when EPA should act on North Dakota’s
proposed Regional Haze SIP. See WildEarth Guardians v. Jackson, No. 4:09-cv-02453 (N.D.
Cal.) (filed June 2, 2009; consent decree entercd Fcb. 23, 2010). North Dakota charged that EPA
had cxeceded its authority in promulgating a regional haze FIP under the auspices of an interstate
transport consent decree. The district court did not permit North Dakota to intervene, deeming
North Dakota’s allegations that EPA rclicd on the consent decree in promulgating its regulation
were a “sham” or “frivolity” — despite the fact that the EPA itsclf said that it was simultaneously
exercising ils authority on regional hazc and interstate transport requirements. WildEarth
Guardians v. Jackson, No. 4:09-cv-02453 (N.D. Cal. Dec. 27, 2011).

The Regional Haze issue is thus another arena in which States are losing their traditional
role in the cooperative federalism structure of the Clean Air Act due to Sue and Settle consent
decrees. EPA’s regional haze program seeks to address impairments to visibility at national
parks and other federal lands, but is an aesthetic requircment rather than a health-refated
mandate. The statute, 42 U.S.C. § 7491(b)(2), requires affected Siates to put forth SIPs that will
“make reasonable progress toward meeting the national goal” on rcgional haze. But for the first
time, and as a result of Sue and Settle consent decrees, the EPA is allowed to propose combined
Regional Haze SIPs and FIPs (Federal Implementation Plans) — something EPA has not
previously done in administering the Clean Air Act. These new FIPs have proved costly and
improper. In five separate consent decrees negotiated without State participation, EPA agreed to
commit itself to deadlines for evaluating the Statcs™ plans, and subsequently determined that each
of thosc plans was procedurally deficient in some respect. Nat’l Parks Cons. Ass’n v. Jackson,
No. 1:11-cv-01548 (D.D.C. Aug 18, 2011); Sierra Club v, Jackson, No. 1-10-cv-02112 (D.D.C.
Aug. 18, 2011); WildEarih Guardians v. Jacksen, No. 1:11-cv-00743 (D. Col. June 16, 2011);
WildEarth Guardians v. Jacksor, No. 4:09-cv-02453 (N.D. Cal. Feb. 23, 2010); WildEarth
Guardians v. Jackson, Na. 1:10-cv-01218 (D. Col, Oct. 28, 2010). Because the consent decree
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deadlines did not allow time for states Lo resubmit plans, the EPA imposed its own FIP controls.
This type of action is in derogation of congressional intent, and deprives States of the appropriate

level of control as stewards of their resources and environments.

The Regional Haze issue is only one example of EPA’s decision to let outside interest
groups control its regulafory agenda to the exclusion of its previous federalist partners. States
and their Attorneys General are increasingly concerned that we are losing our roles as federal
partners in the regulatory arena, and are losing our opportunity to develop environmental plans
that respect the individual circumstances of our States while also making important progress on

envirommental goals.

My testimony offers only 4 sampling of the legal and constitutional pitfalis presented by
Sue and Settle practices, ILis critical that the administrative process be transparent and that
states and all alfected parties have equal access Lo the administrative piocess. I encourage
Congress to take the necessary steps Lo rein in these dangerous practices by approving House
Resolution 712, which rcstores the intended structure and process of federal rulemaking and
respects the principles of federalism and separation of powers. Thank you again for the .

opportunity o subrit testimony on this pressing constilutional matter.
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Mr. CoLLINS. I introduced the Sunshine for Regulatory Decrees
and Settlements Act because too often, especially under this Ad-
ministration, we have seen pro-regulatory plaintiffs sue sympa-
thetic agencies to enact regulations in the dark, absent public input
and often at the expense of affected parties. It is unacceptable for
taxpayers hard-earned dollars to fund backroom deals to support
the rulemaking process.

These type of settlements have tangible affects and they affect
the industries across the country, including the thriving agricul-
tural community in the Ninth District of Georgia. The hardworking
men and women in Georgia and across the country are trying to
make an honest living and have a problem with special interests
threatening their livelihood. Moreover, under sue and settle they
are not even allowed to participate in the negotiations that will ul-
timately and directly impact them.

In short, sue and settle agreements create regulation through
litigation. The potential for abuse and the lack of transparency in
the system is why I believe so strongly in the need for this legisla-
tion. My builder will restore transparency and increase public par-
ticipation and input. H.R. 712 addresses weaknesses in the current
system while preserving consent decrees as an important mecha-
nism for settling legal disputes. The ability to have citizens to hold
government accountable is an important part of administrative
law, but it must be appropriately carried out with transparency
and full public participation.

Before I get started, and I know your coworker or someone you
had holding a sign today, Mr. Narang, came—I couldn’t think of a
better witness for us. If he can stand there, and I know his arms
would give out after a while, and he could hold that up there and
explain.

The general public could just watch and say, is this place bro-
ken? And all I have to do is take to your poster and say, yes, it’s
broken. Can you imagine what small big, big business and any-
where in the country looks at the rulemaking process that affects
their lives when they look at that poster. If youre having to sit
here and think that we need not be involved in this and get the
Federal Government streamlined out of this, I'm not sure what
we're doing here.

But I hold a real question you, because you brought up baseball,
I like baseball. Let me ask you something, in your baseball analogy
you talked about fairness. And in sue and settle what we're dealing
with here is we are not stopping access to courts, we’re not stop-
ping the process of somebody being able to sue because they missed
a deadline. What we are saying here though is you have got to be
transparent about it. You've got to open it up and before the ruling
comes down you have to hear from affected parties.

So using your baseball analogy, can you tell me if it would be fair
that if the—in a process that we put that the one team could al-
ways have a runner starting their batting series at third base, is
that fair? Where they—and the other team cannot know who it’s
going to be and then also that if they can’t get it in three outs, we’ll
actually maybe give them one more, do you think having that par-
ticipation would be fair?

Mr. NARANG. Thank you for the question.
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So one runner’s starting at third base is essentially what Con-
gress dictates. All the settlement is trying to do is enforce the law
that has already been decided by

Mr. CoLLINS. Well, I'm going to reclaim my time here for a sec-
ond. Because what this actually does is is that if you and I have
a disagreement—I'll be the EPA and you your organization—you
find the time, you want to sue me, you say because we didn’t get
this time because I want to see agreement get set and there is
plenty in the record that talks about these sue and settle agree-
ments.

But unfortunately, it affects Mr. Ratcliffe. Under the current way
it is set up, is we could go into our agreement, I agree with you
and I say, okay, let’s get a dissent decree and then put it out there,
but he never gets an input. Is that fair? Is that really fair?

Mr. NARANG. So the situation that you're referring to here is en-
tirely based on the fact that Congress has mandated legal require-
ments. The fairness or lack of fairness probably accrues to the fact
that these legal requirements exist in the first place.

And when an agency because of the enormous process that I
pointed out earlier misses a deadline, that shouldn’t be very sur-
prising to anybody looking at the process and an agency like the
EPA missing a deadline ascribed by in law by Congress. It’s a very
simple case. There is not very many issues of fairness when essen-
tially in court all you have to prove is an agency was supposed to
issue, you know, a regulation by say March 2nd and they don’t
issue it by March 2.

Mr. CoLLINS. And I understand. My time is going to end and I
hate to stop you here, because I would continue this because you
make our case for us and I know didn’t come here to do that, be-
cause you said the whole process is so messed up this is why it’s
not fair and Congress did it. It is now time for Congress not to do
it.

I'm sorry I'm not going to get to the Chamber because the GAO
report has a lot of problems. And also I see my friend in the back
Jason Smith from Missouri, his drawback is not about outdated
regulations, it is about cleaning up the process, and I appreciate
him.

And with that, Mr. Chairman, I yield back.

Mr. MARINO. Thank you.

The Chair now recognizes the gentleman from Georgia, the
Ranking Member of the Subcommittee, Congressman Johnson.

Mr. JOoHNSON. Thank you, Mr. Chairman.

I'd ask unanimous consent to insert the following materials into
the record: a December 2014 report commissioned by the American
Conference of the United States on Retrospective Review discussing
the shortcomings of the square back, also testimony of Dinah Bear,
the former general counsel of the Council on Environmental Qual-
ity in opposition to the RAPID Act.

The testimony of John Walke, clean air director for Natural Re-
sources Defense Council, in opposition to the Sunshine for Regu-
latory Decrees and Settlements Act. Also letters from the Coalition
for Sensible Safeguards, an alliance of more than 70 public interest
consumer advocacy civil rights and justice groups in opposition to
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H.R. 712 and H.R. 1155, also a 2012 Congressional Research Serv-
ice report on the NEPA approval process.**

Also, a 2014 GAO report entitled “Impact of Deadline Suits on
EPA’s Rulemaking is Limited.”*** And last but not least, two re-
ports by the Center for Progressive Reform on regulatory cut-go
and the benefits of regulation.*#**

Mr. MARINO. Without objection.

[The information referred to follows:]

**Note: The submitted document from the Congressional Research Service (CRS) is not in-
cluded in this printed record but is on file with the Subcommittee and can be accessed at:
http: | Jwww.crs.gov | pdfloader | R42479.

***Note: The submitted document from the United States Government Accountability Office
(GAO) is not included in this printed record but is on file with the Subcommittee and can be
accessed at: http:/ /www.gao.gov / assets /670 /667533.pdf.

****Note: The submitted documents from the Center for Progressive Reform (CPR) are not
included in this printed record but are on file with the Subcommittee and can be accessed at:

http:/ | progressivereform.org | articles | Regulatory Pay-Go 1214.pdf
http:/ |www.progressivereform.org [ articles | RegBenefits 1109.pdf
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Proposals for Reform of Retrospective Review

While the vast majority of retraspective review efforts dating to the Carter Administration have
originated and operated within the executive branch, proposals in recent years would call for legislative
action and provide Congress with opportunities to require the elimination of specific, existing
regulations. This section briefly describes and evaluates several of these proposals before turning to an

examination of the Obama Administration’s retrospective review efforts in the followings section.

Regulatory PAYGO

As noted above, President Reagan's Executive Order 12291 called for the collection of data
necessary to develop a regulatory budget, but this was not meaningfully implemented before President
Clinton rescinded this executive order in 1993. The basic concept is similar to pay-as-you-go budget
procedures on the fiscal side of government activities. Regulatory pay—as;you—go would establish a
“cost” budget for any given agency’s regulatory program, typically based on an estimate of the costs of
its current suite of regulations. In the process of proposing a new regulation, the regulator would have
to identify an existing regulation with same or greater costs imposed on regulated entities for
elimination. Thus, the development of new regulations imposes a discipline of reviewing and striking
existing regulations to ensure that the net cost burden of that agency’s regulatory program does not
change.

Senator Warner [2010) has expressed support for such an approach. Likewise, recent legislative
proposals have included some version of regulatory PAYGO. The “Searching for and Cutting Regulations
that are Unnecessarily Burdensome Act of 2014” (H.R. 4874, 113" Congress; the “SCRUB Act”) includes a

so-called “CUT-GO” provision. In this bill, an appointed commission would identify existing Federal
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reguiations for elimination, with the objective of reducing the aggregate costs of Federal regulation by
at least 15%. This commission wo.u!d report this recommended list of rules for elimination to Congress,
and each chamber of Congress would have the opportunity to approve of the recommendations through
a joint resolution process. If these recommendations are approved through a joint resolution, then
agencies shall initiate the regulatory process for striking the listed rules. Absent a joint resolution, the
recommended list of rules still imposes a meaningful constraint on regulators. If an agency decides to
promulgate a new rule, it must offset the cost of the new rule by striking rules with equal or greater
costs from the recommended list.

Regulatory PAYGO suffers a daunting technical challenge. As noted above in Harrington (2006)
and Office of Management and Budget {2005), ane of the challenges with understanding the economic
impact of the current Federal regulatory program is the dearth of ex post estimates of benefits and
costs. Generating an aggregate estimate of the cost.f; of a given agency’s suite of regulations — especially
given the variations in the timing of costs (some rules impose large capital investments, which are one-
shot investments, while others impose periodic operationai costs), potential interactive impacts of
multipte regulations {which eould either increase or decrease aggregate costs relative to assessment of
the individual regulations), and even potential interactive impacts of regulations with other agencies ~ is
very difficult. Moreover, whatever estimate an independent commission would produce would be
subject to quite significant uncertainty, which could be problematic given the precision within which the
estimates would be used in determining whether a new regulation cou.ld go forward.

More important, regulatory PAYGO is inconsistent with fundamentai principles of regulatory
policy. The government is in the business of regulation to attempt to correct failures in the operation of
markets. A government intervention mitigates the market failure, at least to some extent, if its benefits
exceed its costs, and the intervention should aim to defiver what the markets would produce if they

were not characterized by the market failure. In other words, regulatory interventions should maximize
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net social benefits. Regulatory PAYGC completely ignores the benefits side of the ledger. Implementing
regulatory PAYGO could make society worse off. Consider an example of two regulations, one existing
and one proposed. Suppose that each regulation has social benefits that exceed social costs. Under the
status quo approach to reguiation, the government should implement both the existing and the
proposed regulation. Under regulatory PAYGO, the government would have to eliminate the existing
regulation, with positive net social benefits, if it aims to implernent the proposed regulation. This is

contrary to the weak and strong efficiency standards that have guided regulatory review since 1981,

Regulatory Review Commissions

The idea of an independent commission to evaluate regulations, if guided by a net social
benefits standard instead of the strict cost standard of regulatory PAYGO, has some potential merit. in
addition to the commission envisioned in the SCRUB ACT, the “Regulatory Improvement Act of 2014”
(H.R- 4646, 113™ Congress) would establish a commission that would make recommendations for
striking regulations based on their economic costs. These recommendations would be considered in
their entirety by Congress and if approved by each chamber and signed intc law by the President, they
would trigger agency regulatory processes for eliminating the listed rules. The process would effectively
mirror the base realignment and closure process for military facilities after the end of the Coid war.

A fresh set of eyes to evaluate regulations, especially by those who do not have a vested interest
in the outcome like regulators may have during their assessment of their own regulatory programs,
could bring substantial value to retrospective review. Nonetheless, attempting to evaluate the entirety
of agencies’ regulatory programs is a task that would clearly require more time than allocated to the

commissions envisioned in the “Searching for and Cutting Regulations that are Unnecessarily

** Refer to Viscusi (1983) and Shapiro et al. (2012) for further critiques of regulatory PAYGO.
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Burdensome Act of 2014” and the “Regulatory Improvement Act of 2014.” Indeed, there are real
questions whether this would be the maost effective way forward under the current retrospective review
undertaken by the agencies. If legislation aimed to faunch such a commission, it may be better to arient
the commission to {a) identifying a few of the most egregious regulations that fail 2 benefit-cost test
and/or pravide opportunities for reform that would maintain a significant level of benefits with
dramatically lower costs; and (b) identifying praecedures for agencies to employ in the planning for and

undertaking of retrospective review.

Creation of Independent Regulatory Review Authorities

The “Strengthening Congressional Oversight of Regulatory actions for Efficiency Act” (S. 1462,
113" Congress) would create a regulatory analysis division within the Congressional Budget Office to
conduct independent prospective analysis of proposed economically significant regulations and analysls
of the costs and benefits of existing economically significant rules that have been in effect for five years.
Greenstone (2014) noted that such independent assessments of existing regulations would improve the
credibility of regulatory evaluations. Likewise, Lutter {1999) notes a proposal by Heather Ross of
Resources for the Future in the late 1990s calling for the creation of a Congressional office to undertake
independent replications of regulatory impact analyses. Such an office could conduct ex ante analyses to
inform the consideration of proposed regulations, as well as ex post analyses to inform retrospective
review,

Greenstone (2009) called for an independent regulatory review board to evaluate existing rules
because “history 1s not kind to organizations that only engage in self-evaluation” {p. 119). This
independent regulatory review board would be staffed by “well-respected professionals and academics

who have the technical ability to review evaluations critically and do not have a stake in whether a
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April 25, 2012
Room 2141 Rayburn House Office Building

Introductory Remarks

Thank you for the invitation to appear before the Subcommittee on Courts, Commercial
and Administrative Law in regards to HR. 4377, The Responsibly and Professionally
Invigorating Development Act of 2012. Tappreciate the opportunity to testify, and hope that my
remarks will assist the Subcommittee as it considers the important issues raised by H.R. 4377,

By way of background, the Council on Environmental Quality (CEQ) is the agency
established by Congress with responsibility for overseeing the National Environmental Policy
Act, the subject of much, although by no means all, of H.R. 4377°s focus. T was asked to serve
as the Deputy General Counsel for the Council on Environmental Quality (CEQ) with President
Reagan’s team in 1981. In 1983, | was appointed as General Counsel, a non-career position. In
that role, T had responsibility for oversight of agency implementation of NEPA. Iremained in
that position throughout the remainder of President Reagan’s tenure and that of President George
H.W. Bush. Iresigned from CEQ in October, 1993 and resumed responsibilities as General
Counsel in January, 1995. Tremained at CEQ during the Clinton and George W. Bush
administrations until the end of calendar year 2007, when I retired from federal service. My
husband and I moved to Tucson, Arizona last year and I continue to be active in the field of
environmental law generally and NEPA specifically.

As this bill is considered, it is important to recall the purpose of the NEPA process.
NEPA does not regulate the private sector. Rather, it informs government agency
decisionmaking, with the help of public involvement. The NEPA process helps to ensure that
agency employees “look before they leap” so that federal dollars are spent wisely through the
identification of less controversial, feasible and less costly alternatives. Tt is also the framework
for identifying appropriate mitigation measures that could resolve problems for both the project
proponent and the public resources during and after project implementation. 1t provides an
important opportunity — often the only opportunity — for the public to influence federal agency
decisionmaking.

While someone who reads H.R. 4377 quickly may assume that the bill is directed only at
environmental laws, principally NEPA, the bill’s explicit deadlines for decisionmaking as well as
for environmental review and compliance processes implicitly amend dozens of unidentified
authorizing statutes for every federal agency in the executive branch. It approaches changes to
environmental law requirements by relying on what is generally referred to as the NEPA process
and through required amendments to CEQ’s regulations implementing the procedural provisions

1
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of NEPA (40 C.F.R. Parts 1500-1508). All other agencies and departments would be required to
undertake rulemaking to conform to the requirements of the bill, for changes to NEPA
procedures, other federal environmental laws, their authorizing legislation, and for some
agencies, their administrative appeals processes.

T understand that this legislation represents the frustrations of those who perceive
environmental laws and regulations to be the major cause of unwarranted delays in approval of
construction projects that require federal approvals or for which federal funding is sought.
Environmental review processes are not always conducted perfectly, from anyone’s perspective.
However, the role of environmental regulation in project delays is often taken out of context and
overplayed in comparison to other causes of delay. As a result, proposed solutions often fail to
address the real causes of those delays that really are unnecessary and related to environmental
issues. A major premise of this bill appears to be the belief that foot-dragging or recalcitrance by
government agencies is the principal cause of delay in achieving compliance with environmental
laws and reaching decisions. The bill addresses this premise through provisions that in some
instances eviscerate the line between the role of government and private sector project
proponents, require federal agencies and federal courts to ignore information, and mandate a
“one size fits all” solution to the perceived cause of delay. It is not clear from the bill that the
relationship between provisions in this statute and the other laws it affects has been thought
through. A consistent theme in the bill is that the foreordained outcome of environmental
review and compliance processes should be the rapid approval of all proposed projects, a
premise that is inconsistent with law in some cases and good public policy as an across-the-board
proposition.

Causes of Delay

While the causes of project delay have not been systematically documented throughout
the government for all actions, the body of information available has improved greatly since
GAOQO noted in 1994 that there was no repository of information on highway projects and their
environmental reviews.! In particular, some valuable analysis has been done on this issue in the
context of highway construction. Since at least the mid-1990’s, two Congressional agencies, the
General Accounting Office/General Accountability Oftfice (GAO), and the Congressional
Research Service (CRS), have prepared a series of reports, remarkably consistent in their
findings, regarding the construction of highway projects and the relationship of environmental
laws generally and NEPA specifically to decisionmaking timelines. Some of this research is
relevant to construction in other federal contexts, but certainly, this type of research is needed
more broadly if agencies and/or legislators are going to be able to formulate successful
approaches to reducing delays.

By 2002, improvement in baseline data and more specific identification of factors
affecting completion time was available, concurrent with the implementation by both federal and
state highway agencies of initiatives to improve the efficiency of environmental review
processes. Significantly, these initiatives included the use of interagency funding agreements to

! “Highway Planning: Agencies are Allempling to Expedite Environmental Reviews, bul Barriers Remain”,
GAO/RCED-94-211, p. 7.
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hire additional staff at state and federal environmental agencies.® This was a very important
move, confirmed by a 2003 GAO report that found that 69% of transportation stakeholders
reported that state departments of transportation and federal environmental agencies lacked
sufficient staff to handle their workloads.®> While a similar analysis has not been done for other
departments and agencies, based on my observations of trends in agency planning and
compliance budgets, I believe that similar or much more severe staff shortages exist for many
programs.

Recent investigations by CRS underscore both the genesis of delays in factors other than
federal NEPA processes and how better resource allocation at a federal agency can expedite
decisionmaking. Three weeks ago, CRS issued a report on the environmental review process for
federally funded highway projects. In relevant part summary, the report found that:

“The time it takes to complete the NEPA process is often the focus of debate over project
delays attributable to the overall environmental review stage. However, the majority of
FHW A-approved projects required limited documentation or analyses under NEPA.
Further, when environmental requirements have caused project delays, requirements
established under laws other than NEPA have generally been the source. This calls into
question the degree to which the NEPA compliance process is a significant source of
delay in completing either the environmental review process or overall project delivery.
Causes of delay that have been identified are more often tied to local/state and project-
specific factors, primarily local/state agency priorities, project funding levels, local
opposition to a project, project complexity, or late changes in project scope. Further,
approaches that have been found to expedite environmental reviews involve procedures
that local and state transportation agencies may implement currently, such as efficient
coordination of interagency involvement; early and continued involvement with
stakeholders interested in the project; an identifying environmental issues and
requirements early in project development.”™

Importantly, this report points out that while much work has been done to document
delays and improvements in timelines related to highway construction, very little work has been
done to understand why certain types of delays occur. One government study suggested that a
major affect was actually external social and economic factors associated with different
geographic regions of the country.® As noted above, in my view, staff shortages clearly have
been a major factor and the highway department funding of staff has, I understand, improved the
situation in that area. But little analytical work has been done regarding federally assisted or
funded construction that takes place in other contexts.

Project Sponsor Responsibilities

2 “Highway Infrastructurc: Prcliminary Information on the Timely Completion of Highway Construction Projects™,
GAO-02-1067T.

* “Highway Infrastructure: Siakeholders’ Views on Time lo Conduct Environmenial Reviews ol Highway Projects”,
GAO-03-334, p. 5.

* “The Role of the Environmental Review Process in Federally Funded Highway Projects: Background and Issues
for Congress™, CRS 7-5700. R42479, Apnl 11, 2012.

*ld. atp. 35.
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Now let me turn to the Responsibly and Professionally Invigorating Development Act of
2012. By definition, “project sponsors” for purposes of this bill includes both public and private
entities as well as public-private entities.® “ Projects” are defined as construction activities
“undertaken with Federal funds or that require approval by a permit or regulatory decision issued
by a Federal agency.”” The first provision of the bill following the definitions articulates the role
of project sponsors in the NEPA process. “Upon the request of any project sponsor”, the project
sponsor may prepare any NEPA document (including an environmental impact statement) in
support of its proposal. § 2(c)(1) The provision goes to state that in such cases, the lead agency
must furnish oversight and independently evaluate, approve and adopt the document prior to
taking action based upon it.

This blurring of the distinction between government and private sector roles in the
context of a process designed to inform government action is extremely troubling. This is
particularly true because projects that require an environmental impact statement (EIS) are those
that by definition may have genuinely significant impacts. Government agencies, whether at the
federal, state, tribal or local level, are structured to represent the public and are accountable to
the public through a variety of mechanisms. Corporations have legitimately different
responsibilities to their shareholders. Both the public at large and corporate shareholders have
the right to expect these respective sectors to behave in ways that are responsible about those
distinctions.

Project sponsors, whether governmental or private, already have a central role in the
NEPA process. Many, if not most, proposed actions analyzed under NEPA are, of course,
initiatives of the lead agency itself. State agencies proposing a project may prepare EISs and
other NEPA documents under conditions set out in Section 102(2) (D) of NEPA. State, local and
tribal government project proponents may become joint lead agencies with federal agencies
when they have similar environmental review requirements, or cooperating agencies when they
have jurisdiction by law over some component of the project or special expertise regarding any
environmental impact associated with one or more of the alternatives to be analyzed. 40 C.F.R.
§§ 1501.5(b), 1506.2, 1500.5(b), 1502.1(b), 1501.5(c), 1501.5(f), 1501.6, 1503.1(a) (1), 1503.1,
1503.3, 1506.3(c), 1506.5(a), 1508.5. Private sector project sponsors may submit whatever
information they choose to the lead agency and to prepare environmental assessments (EAs). 40
C.FR. §1506.5. Due to inadequate agency budgets, project sponsors also often choose to pay
for preparation of an EIS by a consultant or contractor that is chosen by and works under the
direction of the lead agency to expedite EIS preparation.

However, the law has always wisely drawn a line between private sector and public
project proponent involvement when the proposed action is one that triggers the statutory
requirement for a “detailed statement” for proposed actions significantly affecting the quality of
the human environment, that is, an EIS. In that situation — a very small percentage of the
thousands of actions falling under NEPA annually — the distinction between private sector
project proponents and government agencies is drawn more sharply. Private sector project
proponents are not permitted to prepare EISs. Any contractor selected by the agency to prepare
the EIS must execute a disclosure statement prepared by the lead agency specifying that it has no

¢ Section 2(b) (12).
7 Section 2(b) (11).
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financial or other interest in the outcome of the project. 40 C.F.R. §1506.5(c). Obviously, a
private sector project sponsor inherently has a financial interest in the project.

The public is already concerned about the integrity of the process, especially when it
knows that the proponent is funding preparation of the EIS. The provisions in this section
intended to be safeguards regarding government agency oversight and approval of NEPA
documents prepared by proponents are not sufficient to ensure that integrity and, in fact, are
weaker than those already required under NEPA for state project proponents.

This extremely serious concern is exacerbated in the next provision of the bill, Section
2(c)(2), that authorizes lead agencies to accept “voluntary contributions of funds from a project
sponsor” for purposes of either undertaking the NEPA process or making a decision under
another environmental law for the sponsor’s proposed project. Under this provision, corporate
money could be used to pay for the preparation, oversight and approval of a NEPA document, a
Section 7 consultation under the Endangered Species Act, a Clean Water Act permit, etc. These
are inherently government functions that benefit the public at large (as well as the proponent)
and should be financed with government funds rather than from private sources that raise the
specter of a conflict of interest.

Limitation on Number of NEPA Documents

Another major concern with this legislation arises from the restrictions found in Section
2(d) regarding the number of EISs and EAs. The bill would limit an agency to “not more than 17
EIS and EA per proposed project and “no Federal agency responsible for making any approval
for that project may rely on a document other than the environment document prepared by the
lead agency.” This section is a solution in search of a problem, since agencies generally do not
seek out opportunities to prepare additional EISs. Indeed, decisions to prepare a revised or
supplemental EIS or additional EA are usually painful ones reached after much internal
discussion within an agency. However, the fact is that sometimes NEPA documents prove to be
seriously inadequate and must be revised or supplemented to remedy those inadequacies. And
the fact remains that sometimes there are major new developments, whether of a legal, policy or
factual nature, that require additional analysis. An artificial cap to the number of NEPA
documents that can be prepared will not change these facts; it will simply put the analyses out of
sync with the needs of decisionmakers and the public. And because, under the bill, all federal
agencies would have to rely on an EA or EIS for compliance with more than 30 other federal
environmental laws, every document needed for compliance would now have to be included in
the NEPA document, thus lengthening considerably every one.

It is unclear how this provision would be interpreted in the context of programmatic E1Ss
and tiering. For example, every military installation prepares an installation plan under the Sikes
Act. That installation plan, which is the subject of NEPA compliance, may approve future
construction of a major building complex or weapons testing area. Several years later, the
installation may need to do another EIS focused specifically on that construction. It is not clear
whether the installation would be prohibited from doing the second EIS under this provision.
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Similarly, this limitation would create confusion and litigation issues in the context of
judicial remedies. A typical remedy when a federal court has determined that a finding of no
significant impact was inadequately justified is the preparation and issuance of additional NEPA
analysis addressing the deficiencies identified by the court. It is not clear whether this provision
eliminates the judicial branch’s ability to provide agencies with another opportunity to comply
with the law by issuing a new EA or EIS. Taken literally, this provision could require that a
defective EA be replaced only with a full ELS, or if both an EA and an EIS already addressed a
project, could leave a court with no remedy other than to enjoin a federal agency from
proceeding with the proposed action at all, because there was no ability to undertake further
compliance.

Adoption of State Documents

The bill also provides that “upon the request of a project sponsor” (public or private), a
lead agency must adopt a document prepared under a state environmental impact assessment law
if the state law and procedures at issue are “substantially equivalent to NEPA”.* CEQ would be
given 180 days to designate which state environmental impact assessment laws meet that
criterion, along with undertaking additional rulemaking to conform to the requirements of this
bill in the same period.

Coordination between federal agencies and states with environmental impact assessment
laws is extremely important. Clearly, the preferred situation for both the proponent and the
public is for both federal and state laws to be complied with through a single process. Asa
result, the CEQ regulations already provide for joint planning processes, joint environmental
research and studies, joint public hearings (except where otherwise required by another law),
joint environmental assessments and joint environmental impact statements. In these cases, the
appropriate state agency may be a joint lead agency. Where state laws or local ordinances have
EIS requirements in addition to but not in conflict with those in NEPA, federal agencies are
instructed to cooperate in fulfilling those requirements as well so that one document will comply
with all applicable laws. 40 C.F.R. 1506.2. This approach under existing law can work very
well, and 1 have seen many examples of joint federal/state environmental review documents.
Further, as mentioned earlier, state agencies are permitted under NEPA to take responsibility for
the preparation of an EIS under NEPA. Additionally, I believe some states have provisions in
their state laws to allow the adoption of NEPA documents to support their own requirements
under certain circumstances. These approaches, including a state legislature’s decision to allow
the adoption of documents prepared under the auspices of NEPA, are, in my view, much more
workable and likely to expedite project decisionmaking successfully and without intruding on
state prerogatives rather than requiring CEQ, an agency in the Executive Office of the President,
to interpret the law, regulations, guidance and case law of states and to make regulatory
judgments about them.

1'would further note that this section of H.R. 4377 provides for the possibility of a federal
agency supplementing a state environmental review document, but only if there are significant
new changes or new circumstances. The quality and adequacy of documents vary, whether
under federal, state or municipal environmental review procedures, and this construct omits the

¥ Section 2(d) (2).



92

very provision in the CEQ regulations giving agencies discretion to supplement a NEPA
document for other reasons, such as inadequacy of an analyses for a particular issue. Further, the
provision reduces the current review and comment period from 45 to 30 days, a recipe, in
complex projects, for inadequate public understanding of and participation in public agency
decisions.

The provision for adoption of state documents in this section also appears to circumvent
the requirements for adoption of federal documents set forth in the CEQ regulations. As I read
the legislation, the only requirements associated with adoption of a state document are that the
project sponsor request it and that CEQ would have designated the particular state procedures to
be “substantially equivalent” to NEPA. Thus, apparently, the federal agency would have no
responsibility for independent review and evaluation, other than determining whether there are
new circumstances or new information that would trigger the need to supplement the document,
and no requirement for recirculation. 40 C.F.R. §1506.3.

Role of Participating Agencies

“Participating agencies” would be, in many instances, the same as cooperating agencies
under existing law; indeed, any participating agency that would be required to adopt a document
under this bill would inevitably also be a cooperating agency with jurisdiction by law under the
NEPA regulations. However, the intent of the “participating agency” category is to include any
agency, at least at the federal or state level. Unlike the CEQ regulations, there are no references
to county and tribal governments that “may have an interest in the project”.

Under Section 2(e) (8) of the bill, each participating agency is limited in its comment to
those areas where it can point to statutory authority pertaining to the subject of its comments.
The lead agency is directed not to act upon, respond to or include in any documents any
comment submitted by an agency that it deems to be outside of the authority and expertise of the
commenting agency. This is a remarkable direction to the lead agency to put blinders on instead
of using common sense and judgment. In my experience, agencies typically do focus on those
subject areas within their authority and expertise and they certainly are accorded more deference
by the lead agency and by the judiciary for comments reflecting that expertise. However,
currently, lead agencies may read and consider other comments, if there are any such comments,
just as they read, review and respond to comments from the project proponent, members of the
public, communities, county commissioners and other affected parties who do not have statutory
authority or academic credentials in a particular discipline. Ironically, this provision puts federal
(and possibly state agencies) in a class distinctly behind an individual who has no expertise, let
alone authority, on a particular matter but whose comments in their totality require a response
from the lead agency.

Any agency that fails to respond to an invitation to be a participating agency within 30
days would be deemed to have declined the invitation and is thus precluded from submitting
comments on or “taking any measures to oppose the project; any document prepared under
NEPA for that project; and any permit, license, approval related to that project.” The lead
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agency is instructed to disregard and not respond to or include in any NEPA document any
comment by an agency that has declined an invitation or designation by the lead agency to be a
participating agency. ltis not clear how the prohibition against an agency “taking any measures
to oppose the project” would be interpreted. Federal agencies are already barred from lobbying
for or against government action. CEQ’s regulations have a more narrowly circumscribed
provision, to deal with the circumstance of an agency declining an invitation to become a
cooperating agency. They preclude an agency with jurisdiction by law from declining to be a
cooperating agency and permit other agencies to decline degrees of involvement in an action
when they are unable to assume particular responsibilities of a cooperating agency. 40 C.FR. §
1501.

The bill also mandates concurrent reviews by all federal agencies, so that each federal
agency must carry out their obligations under applicable law in conjunction with NEPA. On its
face, this is similar to the existing provision in the CEQ regulation that, “To the fullest extent
possible, agencies shall prepare draft EISs concurrently with and integrated with environmental
impact analyses and related surveys [omitting examples and citations] and other environmental
review laws and executive orders.” 40 CFR. § 1502.25(a). CEQ has worked very hard over
many administrations to try to achieve this goal as have several other federal agencies.
However, declining agency budgets make this very difficult to achieve and many agencies defer
initiation of processes under other laws until the NEPA process is partially and completely
concluded, in order to capitalize on the lead agency’s NEPA documentation.

Alternatives Analysis

Section 2(g) of the bill deals with the important issue of alternatives analysis. The
analysis of reasonable alternatives to achieve an agency’s purpose and need in moving forward
with a proposed action is, by definition, the “heart of the environmental impact statement.” 40
C.FR. §1502.14. Without a robust alternatives analysis, this process would simply document
the environmental effects of a decision rather than informing the decision. In my experience, by
far the most important achievements of the NEPA process have come through alternatives
analysis. The requirement in this section to afford an opportunity for involvement by
cooperating agencies in determining the range of alternatives to be considered is positive and
consistent with current law and guidance.

However, Section (g) (2) on the range of alternatives is confusing and imprudently
restricts alternatives. In part, this section states that there is no requirement to evaluate any
alternative identitied but not carried forward to detailed evaluation in a NEPA document “or
other EIS or EA”. That is as factually correct statement so far as it goes under current law, but
only to the extent that the lead agency’s decision not to carry an alternative forward for detailed
evaluation has a rational basis and is not deemed to be arbitrary and capricious. As a result, the
bill’s provision creates confusion about whether it is intended to change current law in some
manner. Secondly, this section states that “cooperating agencies shall only be required to
evaluate alternatives that the project sponsor could feasibly undertake, including alternatives that
can actually be undertaken by the project sponsor, and are technically and economically
feasible.” To start with, it is typically the lead agency, not cooperating agencies that evaluate
alternatives (as opposed to identifying them). Alternatives must reflect the agency’s purpose and
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need and it is already the law that it is the lead agency that determines that purpose and need”.
However, whatever agency evaluates alternatives for a proposed project, those alternatives
should not be restricted to the needs of one particular project proponent only, although the
applicant’s requirements should certainly be part of the analysis. In the words of CEQ’s
guidance on this point:

“In determining the scope of alternatives to be considered, the emphasis is on what is
‘reasonable’ rather than on whether the proponent or applicant likes or is itself capable of
carrying out a particular alternative. Alternatives must be reasonable alternatives,
including those that are practical or feasible from the technical and economic standpoint
and using common sense, rather than simply desirable from the standpoint of the
applicant.” [orty Most Asked Questions, Id., Q. 2a.

The proponent’s needs must be considered in shaping the alternatives analysis and the
proponent’s proposal, of course, usually the proposed action. But agencies are not free under
current law to exclude all other considerations. The project proponent is involved with a federal
agency in the first place because Congress found a sufficient national interest in funding,
regulating or permitting a particular category of activities to mandate a federal role in the
proposed action. That national interest — the public’s interest — needs to be at the table as
agencies and the public identify potential alternatives.

Further, linking alternatives analysis to one particular proponent could undercut the
private sector competitive process. In a number of situations, an opportunity for development of
a particular type of project is apparent to a number of private sector entities. An agency may
receive multiple applications for a transmission line, an energy project, or some other sort of
project within roughly the same timeframe. In those circumstances, a lead federal agency must
consider the needs and requirements of both the public in the context of national policy and all of
the applicants.

Coordination and Schedules for Compliance with Environmental Laws

Section 2(h) of the “Responsibly and Professionally Invigorating Development Act”
deals with coordination and scheduling. The first part of this section is similar to but somewhat
inconsistent with CEQ’s regulations on establishing time limits. CEQ’s regulations provide that
the agency must set time limits if an applicant requests them and may set time limits of a state or
local agency or member of the public requests them, provided that the limits are consistent with
the purposes of NEPA and other essential considerations of national policy. 40 CF.R. 1501.8.
H.R. 4377 mandates the development of a schedule for all construction projects. Both the CEQ
regulations and the bill set forth factors to be considered in determining time limits, but H.R.
4377 omits several factors identified in the CEQ regulation, among them the degree of public
need for the proposed action (including the consequences of delay and the degree to which
relevant information is known, and if not known, the time required for obtaining it). HR. 4377
then caps whatever schedule the lead and participating agencies might develop at no longer than

“ See Correspondence between Secretary of Transportation Norman Mineta and CEQ Chairman James Connaughton
al hilp:/iwww . dolgoviexecorder/132 74 inmpsched/letlers/minelamay6. him for a discussion of the roles of lead and
cooperating agencies with regard to developing a highway’s purpose and need.

9



95

two years for a project requiring an EIS or one year for preparation of an EA. Agencies are
allowed some flexibility in extending the deadlines but may not extend the deadline for an EIS
by more than one year or for an EA by more than 180 days.

These time periods are within the realm of the reasonable in many cases if, importantly,
an agency has adequate reasons to implement NEPA and all other environmental laws that may
be implicated in a proposed action. However, there are some proposals subject to NEPA of
extraordinary complexity or proposals that are affected by events quite outside of the agency’s
control. For example, some proposals subject to NEPA are affected by complex negotiations
between the United States and foreign nations or by changes in Congressional direction. Some
proposals may deal with cutting edge science or new information of great import. Some
proposals may be significantly changed in the course of environmental review, because of the
analysis or outside events. Agencies should not be forced to cut oft analysis and public
involvement where events outside of their control or the nature of a complex project warrant it.
Otherwise decisionmaking will suffer, and in some cases could result in forced denials when full
documentation would have facilitated approval.

Congress must consider the implications of this broadly, not just for one particular type
of project. For example, this bill would govern the granting of a license for a nuclear power
plant. lmagine, for instance, that the NRC has completed the NEPA process for the construction
of a new nuclear power plant, or the relicensing of an existing one, and is about at the end of the
allowed statutory time, including the one permitted extension. Then a major accident happens
somewhere in the world. The Commission is asked to send a team of experts to the site to help
with the immediate situation and another team a bit later to help evaluate the causes of the
accident. The Commission may rationally wish to wait for a period of time before going forward
with decisions on a plant, especially if early indications are that there are technical similarities in
the plant that experienced an accident and the plant that is the subject of the imminent NRC
decisionmaking. If it felt obliged to comply with the two year timeline, it would required to
make a decision without the information that most Americans would expect and want the NRC
to have at its disposal in order to safeguard human health and the human environment from
potentially disastrous consequences.

Schedule for Agency Decisionmaking

Section 2(i)(4) restricts all other federal agency decisionmaking related to construction
projects. For agencies that are required to “approve, or make a determination or finding
regarding a project prior to a record of decision for an EIS or a finding of no significant impact,
an agency must make that decision no later than 90 days after the lead agency publishes a notice
of availability of a final E1S or issuance of other final environmental documents “or no later than
such other date that is otherwise required by law, whichever comes first.” The bill goes on to
provide that “notwithstanding any other provision of law”, an agency must make a final decision
on whether to approve a proposed project within 180 days after the execution of a record of
decision or finding of no significant impact, unless mutual agreement is reached with “the
federal agency, lead agency and the project sponsor” or when extended for good cause by a
federal agency for no longer than one year.
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The wording in this section is puzzling because if an agency has broad approval authority
over a project (as opposed to making a determination or finding) it should already be the lead or
joint lead agency and would be issuing a Record of Decision or other decision document'’. If an
agency is a cooperating agency because it has jurisdiction by law to issue a required permit
associated with a project that requires an EIS, that cooperating agency will also sign a Record of
Decision or, in the case of a project covered by an EA, another decision document.

To the extent that the provision’s intent is to cover lead agencies, it impinges on the
authority of agencies under countless non-environmental laws and arguably is incompatible with
the constitutional authority of the President to manage the executive branch. There are a number
of factors affecting decisionmaking that are outside of an agency’s control. For example, the
past few Presidents, both Republican and Democrat, coming into office have put a hold on entire
categories of actions, including some requiring compliance with NEPA, so that they can evaluate
the work of their predecessor and give their own direction. Foreign policy and/or national
security concerns may affect some proposed decisions. Further, NEPA does not capture the
entire universe of considerations regarding a federal agency’s decision; indeed, that is precisely
why the record of decision is not defined in the CEQ regulations as an environmental document.
Considerations having nothing to do with environmental impacts and not analyzed in an EIS or
EA or under other environmental laws often lawfully guide the final agency decision. Under this
provision, an agency decisionmaker is faced with either disapproving a project or approving it
under circumstances that may be arbitrary and capricious.

If a federal agency does not act upon a project within these timeframes, the project “shall
be deemed approved by such agency and such agency shall issue any required permit or make
any required finding or determination authorizing the project to proceed within 30 days™ of the
deadlines set forth in this act. That automatic approval is then shielded from judicial review.

To the extent that this section is not meant to refer to federal agencies that are signing a
Record of Decision or other decision document but rather refers to other federal agencies that
have legal responsibilities for making determinations or findings, the section is still confusing.
Most findings or determinations do not “authorize” the project to proceed; in the environmental
context, they provide information about the impacts of proceeding that have legal consequences
but are not the kind of go/no go decision that a permit or license represents. Possibly the result
would be for such agencies to issue a finding or determination reflecting the administrative
record to date and then conclude that this section requires them to issue that record.

!% Note that while a federal agency may choose to combine a decision document with a Finding of No Significant
Impact (FONSI), a FONSI by itself is not a decision document on a project, but rather a finding as to the level of
environmenlal impacts anticipated by the agency. Agencies may and usually do issue a separale decision document
based on the underlving statutory authority that authorizes whatever permit or license has been requested.

11
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Issue Identification and Dispute Resolution

Section 2(j) deals with issue identification and resolution of disputes, two other important
topics within the context of environmental review. Agencies are directed to work cooperatively
to identify resolve issues that could delay completion or environmental review. This direction is
consistent with the entire thrust of the NEPA process. But the provision goes on to direct
agencies to resolve issues that could result in the denial of any approval required for a project. It
provides the outlines of a dispute resolution process that would culminate in notification of a
dispute to heads of participating agencies, the project sponsor and CEQ “for further proceedings
in accordance with Section 204 of NEPA.”

A troubling aspect of these provisions is the language used that suggests that the only
acceptable outcome of the NEPA process and other environmental laws is approval of a project.
In fact, for prudential reasons agencies are required to analyze the “no action” alternative and
rarely, but sometimes, choose that alternative. It is appropriate to seek resolution of disputes
about the analysis and the process but it is inappropriate to tilt the decisionmaking process across
the board in favor of wholesale approval. Not every proposed project is of equal value and worth
and sometimes it is the role of government to say no, not least when federal funding or other
public resources are squarely implicated.

Judicial Review

Finally, the bill would enact two provisions related to judicial review. The first
provision, “notwithstanding any other provision of law” barring a claim arising under Federal
law related to a permit, license or approval by a Federal agency unless the plaintiff “submitted a
comment during the NEPA process on the issue on which the party seeks judicial review and the
comment was sufficiently detailed to put the lead agency on notice of the issue™ overstates
current law related to NEPA claims and would also apply, as written, to all claims under any
federal law, whether related to environmental laws or any other law. In NEPA cases, the
Supreme Court has already made it very clear since 1978 that, “While NEPA places upon an
agency the obligation to consider every significant aspect of the environmental impact of a
proposed action, it is still incumbent upon intervenors who wish to participate to structure their
participation so that it is meaningful, so that it alerts the agency to the intervenors’ position and
contentions. . . . The comment cannot merely state that a particular mistake was made . . . ; it
must show why the mistake was of possible significance in the results. . . . «, Vermont Yankee
Nuclear Power Corpv. NRDC, 435 U.S. 519 (1978). That holding has been reiterated numerous
times federal courts and is well settled NEPA law. Indeed, some agencies, such as the Forest
Service, regularly include the following admeonition in all of their draft EISs:

“Reviewers should provide the Forest Service with their comments during the review
period of the DEIS. This will enable the Forest Service to analyze and respond to the
comments at one time and to use information acquired in the preparation of the final
environmental impact statement, thus avoiding undue delay in the decision making
process. Reviewers have an obligation to structure their participation in the National
Environmental Policy Act process so that it is meaningful and alerts the agency to the
reviewers’ position and contentions [citing Vermomt Yarkee, /d.]. Environmental

12
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objections that could have been raised at the draft stage may be waived if not raised until
after completion of the FEIS (City of Angoon v. Hodel (9™ Circuit, 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp. 1334 1338 (E.D. Wis. 1980). Comments on the
DEIS should be specific and should address the adequacy of the statement and the merits
of the altermnatives discussed (40 Code of Federal Regulations 1503.3).”

However, while the Supreme Court has been quite adamant about this rule, it also stated that the
primary burden of compliance with NEPA falls on federal agencies and that and “an EA’s or an
EIS’ flaws might be so obvious that there is no need for a commentator to point them out
specifically in order to preserve its ability to challenge a proposed action.”. Depariment of
Transportation v. Public Citizen, 541 U.S. 752, 765 (2004). This ensures that agencies are not
tempted to shirk their statutory responsibilities, producing shoddy or grossly inadequate draft
analysis and correcting it only if members of the public can find the time to uncover and identify
the deficiencies. The reach of this provision to all other laws, including laws that trigger
requirements not included under the purview of NEPA, including laws that do not even have an
opportunity for public comment, is extremely troubling.

Second, the bill institutes a 180 day statute of limitations for claims arising under federal
law challenging a permit, license of approval, unless a shorter time is specified in underlying
law. Again, the reach of this provision sweeps across dozens of statutes, some of which include
mandated notice requirements prior to filing judicial review and/or administrative appeals
processes that must be exhausted prior to seeking judicial review. It also extends to independent
regulatory agencies, such as the Nuclear Regulatory Commission, that have formal
administrative proceedings with particular time periods that would apparently be swept aside by
this provision. In short, it overrides dozens of established agency procedures, appeal processes,
and the exhaustion of administrative remedy doctrine and would leave many agencies such as the
Nuclear Regulatory Commission, the Federal Energy Regulatory Commission, the Bureau of
Land Management and other agencies faced with revamping their own processes in accordance
with their authorizing statutes and current administrative processes.” Among the troubling
consequences of such a provision are the potential to force members of the public into court
precipitously, to preserve their rights before they know whether there is any real need for
litigation.

Conclusion

In summary, this bill raises a number of serious concerns. Tt would:

. Promote or mandate project approvals regardless of the public interest;

. Create confusion, delay and litigation caused by unclear statutory language and
conflicts with numerous environmental and non-environmental laws

. Turn over government functions to private entities with inherent conflicts of
interests

! While there is a 180 day slatute ol limilations for NEPA claims under the Safle. Accounlable. Flexible, ElTicient
Transportation Equity Act, the current transportation authorization act, that provision, tailored to the federal and
slate lnghway processes, does nol pose the same problems that this approach would for many other agencies. For
one thing, there is no administrative appeals process in the context of highway construction.

13
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. Impose “one size fits all” solutions that don’t address the cause of the issue being
“solved”.

I hope that these comments are of assistance to the Subcommittee, and would be pleased to
answere any questions that the Subcommittee may have on the subject of HR. 4377.
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SETTLEMENTS ACT OF 2013”
BEFORE THE SUBCOMMITTEE ON REGULATORY REFORM,
COMMERCIAL AND ANTITRUST LAW,

COMMITTEE ON THE JUDICIARY

U.S. HOUSE OF REPRESENTATIVES

June 5, 2013

Thank you, Chairman Bachus and Vice Chairman Farenthold, and Ranking
Member Cohen for the opportunity to testify today. My name is John Walke, and T am
clean air director and senior attorney for the Natural Resources Defense Council
(NRDC). NRDC is a nonprofit organization of scientists, lawyers, and environmental
specialists dedicated to protecting public health and the environment. Founded in 1970,
NRDC has more than 1.3 million members and online activists nationwide, served from
offices in New York, Washington, Los Angeles, San Francisco, Chicago, and Beijing.

I have worked at NRDC since 2000. Before that I was a Clean Air Act attorney in
the Office of General Counsel for the U.S. Environmental Protection Agency (EPA).
Prior to that I was an attorney in private practice where I represented corporations,
mdustry trade associations and individuals. Working in each of these three capacities, 1
have represented my clients in lawsuits that resulted in settlement agreements or consent
decrees involving the EPA. My testimony today draws upon these different experiences
as well as the experiences of other NRDC attorneys.
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H.R. 1493, the Sunshine for Regulatory Decrees and Settlements Act of 2013,
arises out of the baseless belief that government lawyers engage in “sue and settle”
litigation strategies. The “sue and settle” expression alleges that government agencies
seek to limit their discretion by colluding with plaintiffs to settle cases. This suggestion is
squarely at odds with NRDC’s experience, as well as my own experience as a private
practitioner and government attorney. In litigation against the United States over four
decades, NRDC attorneys have observed that Department of Justice and agency attorneys
zealously advocate for the government’s position. This has been true under both
Democratic and Republican administrations.

Moreover, we fail to see real world evidence of the “sue and settle” phenomenon.
A careful examination of the record, including testimony by witnesses for the majority at
last year’s hearing' for H.R. 1493’s predecessor, H.R. 38627 fails to establish real world
problems that would justify this harmful and heavy-handed legislation. H.R. 1493
purports to solve problems that do not actually exist. 1t is a fundamentally flawed piece of
legislation that we urge the subcommittee to oppose for the reasons discussed below.

Lack of Factual Foundation for Charges

The premise of the legislation is unfounded and indeed unsubstantiated. The “sue
and settle” allegations implicit in the bill and reflected in last year’s hearing testimony on
H.R. 3862 amount to serious charges of intentional wrongdoing — that federal agencies
and third parties conspire to settle litigation to advance untoward policy and legal
objectives.

Yet last year’s testimony on H.R. 1493’s predecessor is devoid of any evidence
whatsoever of that allegation. For example, majority witness Andrew Grossman of The
Heritage Foundation asserted in his written testimony that “[i]n some cases, these
[consent] decrees appear to be the result of collusion, where an agency shares the goals of
those suing it and takes advantage of litigation to achieve those shared goals.”™ Nowhere

' Hearing on HR. 3041, the “Federal Consent Deeree Fairness Aet,” and H.R. 3862, the “Sunshine for
Regulatory Decrees and Settlements Act” Before the Subcomm. on Courts, Commerce and Admin. Law of
the H. Comm. on the Judiciary, 112" Cong. (Feb. 3, 2012) (hearing notice available at

http://judiciary housc.gov/hcarings/Hearings %202012/hcar_0203012 html) (“Hcaring on HR. 38627).
>HR. 3862, L12th Cong. (2012) available ar hitp://www.gpo.gov/fdsys/pkg/BILLS-
112hr3862rh/pdf/BILLS-112hr3862rh pdf.

* Hearing on H.R. 3862 (Testimony of Andrew Grossman, Visiting Legal Fellow, The Heritage
Foundation available ar

http:/Audiciary house.gov/hearings/Hearings%6202012/Grossman %2002032012 pdf). See also, e.g. the
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in his written testimony, however, does Mr. Grossman furnish evidence backing this

claim; the most he could muster was the weak statement that this “appear[s]” to be the
case to him. Similarly, no other witnesses or members at the hearing offered proof that
rose above their subjective interpretation or speculation. Unsubstantiated charges from
those with an anti-regulatory political agenda should not form the basis for legislation.

Similarly, the office of Majority Leader Eric Cantor issued a report entitled “The
Imperial Presidency™ that leveled the serious charge that the current administration
engages in improper and possibly unconstitutional collusive litigation practices:

The Obama Administration regularly relies on “sue-and-settle” tactics to avoid
Congressional scrutiny and minimize public participation in the rulemaking
process, while fast tracking the priorities of environmental groups. In practice,
groups like the Sierra Club and the Natural Resources Defense Council will sue
the EPA for failing to meet a nondiscretionary duty, usually a statutory deadline.
Rather than fighting the lawsuit, EPA officials — many of whom used to work for
the very groups that are now suing — will make enormous concessions in a settle-
ment agreement that requires the agency to take a particular action. These settle-
ment agreements are the product of closed-door negotiations between the EPA and
environmental groups — states, industry, stakeholders, and the public have no voice
in the process. Furthermore, these settlement agreements can be legally binding on
future Administrations, raising serious constitutional concerns.

The first thing one notices when reading this passage is there is no evidence to support
the charges. No facts, no examples, no footnotes.

The next striking thing is the basic irony that Majority Leader Cantor is arguing
that the Executive Branch should defend in court to the bitter end its failure to comply
with statutory deadlines set by Congress, since statutory deadlines are overwhelmingly
the “nondiscretionary duties” at issue in government consent decrees and settlements. If
Congress does not like a statutory deadline, it can change it. If Congress no longer
supports statutory programs, it may amend them. But statutory deadlines and
requirements are the law, and Congress surely does not want the Executive Branch to
violate a duly enacted law. An administration that defied congressionally enacted
deadlines or other provisions, even when sued to comply with them, would be thumbing

majority report accompanying H.R. 3862 available ar http://www .gpo.gov/fdsys/pkg/CRPT-
112hrpt393/pdf/CRPT-112hipt593 pdf.

* The Office of Majority Leader Eric Cantor, The Imperial Presidency: Implications for Economic
Growih and Job Creation, at 23 available at http://majoritylcadcr.gov/theimpenialpresidency/files/The-
Tmperial-Presidency-Majority-Leader-Eric-Cantor%?2 7s-Office pdf.
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its nose at Congress—intruding on congressional prerogatives—not the other way
around.

Most striking of all is the consistent failure in Majority Leader Cantor’s report and
elsewhere by critics of agency settlements and consent decrees to identity instances of
collugion or other impropriety, notwithstanding an entire political narrative developing
without supportive facts. Critics have not identified settlements that dictated particular
regulatory outcomes by skirting required administrative rulemakings. Conservative
authors of editorials, op-eds and blogs have taken up this narrative without so much as
the barest facts to support the charges.” The U.S. Chamber of Commerce recently issued
an entire report® on this subject and was unable to identify any evidence of collusion,
conspiracy or agencies manipulating settlements or laws to carry out improper exercises
of authority. My testimony examines the Chamber Report in greater detail below.

Shifting Arguments

Faced with the inability to identify collusion or impropriety and the dilemma this
represents for their agenda, critics have resorted to shifting their arguments and re-
defining what the term “sue-and-settle” means. The Chamber of Commerce report
provides a particularly stark example of this shell game.

The Chamber chose a “sue-and-settle” methodology for its report that consists of
Internet searches identifying all cases in which EPA and an environmental group entered
into a consent decree or settlement agreement between 2009 and 2012. One cannot help
noticing the report’s slanted, partisan failure to examine any settlements between EPA
and industry parties or conservative organizations, or any settlements involving the Bush
administration. EPA regularly enters into settlements with industry parties, and I provide
a list of illustrative examples in a footnote to my testimony.” Had the Chamber examined
settlements prior to 2009, the results would have disclosed that the Bush administration

> See, e.g., Op-Ed., EPA's back-room ‘sue and seitle” deals require reform, WASH. EXAMINER, May 25,
2013 available ar http://washingtoncxamincr.com/cpas-back-room-suc-and-scttlc-deals-requirc-
reform/article/2530505 & Op-Ed., No more back-room deals between bureaucrats and liberal activists,
WASH. EXAMINER May 27, 2013, available af http://washingtonexaminer.com/mational-editorial-no-
more-back-room-deals-between-burcaucrats-and-liberal-activists/article/2530584 (last visited May 31,
2013) (“Washington Examincr Op Eds™).

®U.S. Chamber of Commerce, Sue and Settle: Regulating Behind Closed Doors, May 2013 available at
http://www uschamber.com/sites/defanlt/files/reports/SUEANDSETTLEREPORT-Final pdf (“Chamber
Report™).

" See infran. 37.
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entered into settlements and consent decrees with environmental groups, industry, states
and other organizations just like the present administration.

Most striking of all 1s that by merely compiling EPA settlements (with just
environmental groups, under just this administration), the report’s methodology® quietly
dispenses with any need for proof of collusion or impropricty in consent decrees or
settlement agreements. The Chamber cannot remotely back up the charge that collusion
was involved in all of these settlements, or even in any of them, so the report does not

even try.

It 1s not surprising that the Chamber’s methodology found instances of settlements
with EPA, since settlements are a common and long-accepted forin of resolving litigation
over clear legal violations under any administration. But the Chamber Report then
proceeds to assert that these unremarkable facts are evidence of the collusion imagined
by critics. As such, the Chamber Report redefines and significantly expands the already
politically loaded sue-and-settle allegation to encompass settlements generally, precisely
because there is no evidence of collusion.

The Chamber continues this argument-shifting tactic elsewhere in its report. The
report reveals that one of the Chamber’s grievances concerns not just settlements (lacking
any evidence of impropriety), but even the basic legal rights of citizens (and corporations
and states, among others) under various federal laws to hold government accountable
when it breaks the law: “In the final analysis, Congress is also to blame . . . . Most of the
sue and settle lawsuits were filed as citizen suits authorized under the various
environmental statutes.””

These citizen suit authorities are one of the longest-standing and proudest features
of modern administrative laws. Courts have recognized the importance of these suits,
noting that they represent a “deliberate choice by Congress to widen citizen access to the
courts, as a supplemental and effective assurance that [environmental laws] would be
implemented and enforced.”’

¥ Chamber Report at 46-49.

“Id at 8.

' Natural Res. Def. Couneil v. Train, 310 F.2d 692, 700 (1974); See also Alyeska Pipeline Service Co. v.
Wilderness Society, 421 U.S. 240, 263 (1975) (“Congress has opted to rely heavily on private
enforcement to implement public policy™); Pennsyivania v. Delaware Valley Citizens” Council for Clean
Air, 483 U.S. 711, 737 (1987) (Blackmun, J., dissenting) (noting rcasonable foes provisions of
cnvironmental laws “to encourage the enforcement of federal law through lawsuits filed by private
persons”).

w
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The Chamber is taking aim not at collusion, for which it lacks any proof, but
instead at this “deliberate choice by Congress.” The Chamber 1s directly targeting the
legal rights of citizens to hold government accountable by enforcing mandatory statutory
duties that agencies have unlawfully delayed or entirely failed to execute. The reason for
this targeting is plain. The Chamber dislikes the rights that Congress has conferred upon
Americans to protect themselves against health and environmental hazards when the
government fails in its obligations to do so. The Chamber so dislikes these citizens’ rights
because the result may mean that agencies are required to enforce the law, making some
of the Chamber’s members comply with health, safety and environmental standards.

Nondiscretionary Statutory Duties

Consent decrees between federal agencies like EPA and plaintiffs are most
commonly lodged in federal district courts to address an agency’s failure to perform a
nondiscretionary (or mandatory) statutory duty under federal law. These nondiscretionary
duties most frequently concern failure to meet one or more plain statutory deadlines.'!

The Republican co-sponsors of the companion Senate bill, S. 714, recognize the
nature of these legal obligations. They have noted that the settlement agreements and
consent decrees targeted by their legislation “[t]ypically” arise in cases where “the
defendant agency has failed to meet a mandatory statutory deadline for a new regulation
or is alleged to have unreasonably delayed discretionary action.”'? In my experience,
consent decrees with federal agencies overwhelmingly concern nondiscretionary statutory
duties like legal deadlines, and settlements are entered into far less often for unreasonably
delayed discretionary actions. Indeed, caselaw tells us that agencies like EPA routinely
litigate unreasonable delay lawsuits rather than settling them, sometime winning such
cases, sometimes losing them.

" Sce, e.g., American Lung Association et al., v. U.S. EPA, No. 1:12-cv-00243, at 2 (D. D.C. Scpt. 4,
2012) (consent decrec in a “suit]| against EPA alleging that the Agency has failed to perform a
nondiscretionary duty required by the Clean Air Act™) (“PM, s Consent Decree™) available at
http://switchboard nrde.org/blogs/jwalke/PM2.5%20consent%20decree pdf, American Nurses Assoc. el
al. v. Johnson, No. 1:08-cv-02198 (D. D.C. Dec. 18, 2008) (consent deeree requiring action by EPA to
issue final regulations relating to toxic air pollution from power plants).

' Press Release, Senator Chuck Grassley, “Regulatory Reform Initiative Seeks Sunshine, Accountability,
and Pro-Jobs Environment,” April 11, 2013

http://www grassley.scnate. gov/news/Article.cfm?RenderForPrint=1 &customel]_dataPageID_1502=4545
8 (“Senator Grassley Press Release™).

13 Gee, e.g.. WildEarth Guardians et al., v. US EPA. No. 11-02064 (D. D.C. Nov. 17, 2011) (Defendant
EPA currently litigating casc brought by WildEarth Guardian, Sicrra Club, Earthjustice relating to air
pollution from coal mines); 7n re Natural Resources Defense Council, 645 F.3d 400 (D.C. Cir. 2011)
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There is a misconception that settlements to resolve agency failures to meet
statutory deadlines pressure agencies to act hastily and sloppily. This is an unfounded
concern. First and most obviously, agencies only consent to decrees and agree to
settlements when the agency believes in good faith that it can meet the specified
deadlines. Presenting settlements and decrees to judges for approval means an agency is
making a representation to the court that it can satisfy the terms of the document. As with
the absence of any proof of collusion, I have seen no evidence that agencies agreeing to
deadlines in settlements are acting in bad faith or makimg misrepresentations to courts.

Second, settlement agreements and consent decrees also contain standard language
allowing the parties to modify the agreements with mutual consent and court approval, or
even for the agency to modify the agreement over the plaintiffs” objection if the court
approves the modification.™ In my experience, if the agency determines that it needs
more time then deadlines in these agreements are extended."

Finally, EPA has addressed this issue directly and corrected the misunderstanding
that settlement deadlines pressure agencies. Republican Senators recently submitted
questions to EPA Administrator nominee Gina McCarthy and asked whether “deadlines
in settlements sometimes put extremne pressure on the EPA to act.”'® To the contrary,
EPA responded: “Where EPA settles a mandatory duty lawsuit based on the Agency’s
failure to meet a statutory rulemaking deadline, the settlement agreement or consent
decree acts to relieve pressure on EPA resulting from missed statutory deadlines by
establishing extended time periods for agency action,”"”

(NRDC casc in which FDA litigatcd, and won, casc regarding regulation of bisphenol A); Chicago Ass'n
of Commerce and Industry v. U.S. EPA.873 F.2d 1025 (7th Cir. 1989) (EPA litigated and won case
regarding unrcasonable delay on municipal waste agency application for sewage removal credits).

*gee, e. 2., PM: ;s Consent Deerce, at 4, 1 6 (“The Partics may cxtend the deadling established in
Paragraph 3 by written stipulation executed by counsel for all Parties and filed with the Court on or before
the date of that deadline; such extension shall take effect immediately upon filing the stipulation. In
addition, EPA rescrves the right to file with the Court a motion secking to modify any deadline or other
obligation imposcd on EPA by Paragraphs 3, 4, 5 or 14. EPA shall givc Plaintiffs at lcast five business
days’ written notice before filing such a motion. Plaintiffs reserve their rights to oppose any such motion
on any applicable grounds.”) available at

http://switchboard nrde.org/blogs/jwalke/PM2.5%20consent%20dcerce pdf.

' Agencies may determine more time is needed due to unforeseen circumstances or last-minute crunches,
often leading to relatively short extensions. See, e.g., American Nurses Assoc. et al. v. Johnson, supra n.
11 (conscnt decree modificd on Oct. 24, 2011, to allow final standards no later than Dec. 16, 2011).

1% Senator Vitter, Questions for the Record, Gina McCarthy Confirmation Hearing, Environment and
Public Works Committee, May 6, 2013, at p. 23 available at

http://www . epw.senate. gov/public/index.cfim?Fuse Action=Files. View&FileStore _id=9%a1465d3-1490-
4788-95d0-7d178b3dc320 (“Senator Vitter Questions™).

" Id. (emphasis added).



107

Benefits of Enforcing Laws to Protect Health, Safety and the Environment

The statutory safeguards that federal agencies are bound to enforce with
nondiscretionary duties and statutory deadlines exist to protect Americans’ health, safety,
natural environment, food supply, medication and other consumer products, and financial
and investor interests. Let me list just two examples of the myriad ways that enforcing
statutory deadlines through citizen suits have benefitted Americans:

¢ Enforcing the statutory deadline for long-overdue mercury and air toxics standards
for power plants, which resulted in EPA adopting safeguards projected to avoid,
every year:
o Up to 11,000 premature deaths;

2,800 incidents of chronic bronchitis;

4,700 heart attacks;

130,000 asthma attacks;

5,700 hospital and ER visits; and

3,200,000 restricted activity days.'®

o o O C O

¢ Enforcing the statutory deadline for overdue clean air health standards for soot
pollution (fine particles or PM; s), which resulted in EPA adopting safeguards
projected to avoid, every year:
o Up to 1,500 premature deaths;
o Up to 800 heart attacks;
o Up to 250,000 asthia attacks among children; and
o Up to 570,000 restrict activity or lost work days.'*

Anti-Enforcement Agenda

H.R. 1493 subverts the power of the judiciary as well as the obligation of the
executive branch to enforce congressional enactments, as a means of skewing outcomes.
1t is quite revealing that the complaints at last year’s Subcommittee hearing on H.R. 3862
were more about opposition to the underlying statutory mandates than to the vehicles for

" U.S. EPA, Fact Shcct: Mcrcury and Air Toxics Standards: Bencfits and Costs of Cleaning Up Toxic Air
Pollution from Power Plants, available at http://fwww.epa.gov/mats/pdfs/2011122 IMATSimpactsfs.pdf.
Y U.S. EPA, Regulatory Impact Analysis for the Final Revisions to the National Ambient Air Quality
Standards for Particulatc Matter, available at http://www cpa.gov/tin/ccas/regdata/RIA s/finalria pdf, at 5-
68 (Table 5-18).
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enforcing those mandates. This opposition to the enforcement of mandatory statutory
duties and substantive legal safeguards courses through the Chamber Report.?

H.R. 1493 creates the unprecedented legal opportunity for third party
“intervenors” to obstruct settlement talks and prolong illegal, harmtul actions when
federal agencies are sued for violating federal laws. Specifically, the bill mandates that
non-party intervenors be given the right to participate in federal agency settlement
discussions. See Sec. 3(b) and (c). The bill then mandates that all settlement discussions
be conducted only pursuant to time-consuming and open-ended mediation programs
administration by the federal courts. (The bill carefully avoids placing any time limits on
this mediation mandate.) See Sec. 3(c). This unprecedented elimination of informal
settlement opportunities and the speedier resolution of lawsuits, provides intervenors with
legally rejected”’ and heretofore unheard of opportunities to disrupt and obstruct the
settlement of lawsuits that the government believes should not be defended in court.

This extreme approach would give industry intervenors the right to participate in
and prolong settlement discussions to argue that agencies like the EPA have not broken
the law—even when agencies admit that they have, and when it is inescapable that they
have. These industry intervenors would be granted the opportunity to oppose rulemakings
and schedules to remedy the legal violations, over the objections of injured plaintiffs,
even when the agency is willing to follow the law and correct its illegal behavior. I
discuss this feature of the bill more extensively in the section-by-section bill analysis on
pages 20-24.

By targeting citizen suits, settlements, and longstanding judicial processes and
caselaw, H.R. 1493 absolutely would make it harder to ensure that the federal
government does not break the law or faces required legal remedies when it does.
Notably, the bill includes no measures to ensure that the federal government does not
break the law or that it faces the appropriate consequences when it does. Instead, the bill
is a one-way ratchet weakening law enforcement.

#See generally Chamber Report; Senator Grassley Press Release, supra n. 12; Senator Vitter Questions
supran. 16; Washington Examincr Op-Eds, supran. 3.

*! On pagces 16-17 of this testimony, T discuss a Supreme Court decision that would be overturncd by this
aspect of the legislation. That decision declared that “[ijt has never been supposed that one partv—
whether an original party, a party that was joined later, or an intervenor could preclude other parties from
scttling their own disputes and thercby withdrawing from litigation.” Local Number 93 v. City of
Cleveland, 478 U.S. 301, 528-29 (1986).
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Disruption of Judicial Processes

The bill also creates new procedural obstacles to resolving litigation early in the
process, wasting the time and resources of litigants and the courts and conflicting directly
with the expressly stated and longstanding policy of the federal judiciary. The advisory
committee notes to Federal Rule of Evidence 408 specifically invoke “the public policy
favoring the compromise and settlement of disputes.”

Above all, H.R. 1493 ignores the role of the judiciary in resolving disputes by
ignoring the reason that many of these consent decrees occur in the first place. In drafting
legislation, Congress sets deadlines and priorities when it directs agencies to undertake
certain rulemakings. When these deadlines are missed, it is the proper role of the
Jjudiciary to ensure that laws, as written by Congress and signed into law by the president,
are properly enforced.” The proper role of the judiciary is to enforce the statutory
deadlines set and written into law by Congress rather than further impede the agency
from meeting these deadlines. Preventing the judiciary from enforcing statutory deadlines
is not an appropriate way to alter the regulatory system, and would gradually turn
regulatory statutes into dead letters.

This bill, and the majority witnesses” prior testimony, would have one believe that
these radical shifts in the balance of power are costless and serve only to increase
transparency in agency decision-making. This could not be further from the truth. This
legislation creates a judiciary that is required to obstruct settlement agreements and
consent decrees, increasing transaction costs for all parties and the courts. This would
mean less efficiency, flexibility and timely enforcement of the law. Costly and protracted

litigation would mean that agency wrongs
you—would take even longer to be rectified.

violations of congressional mandates, mind

** See FED. R. EVID. 408 advisory committee’s note available ar hitp //www law. corell
eduw/rules/fre/rule 408.

= Hearing on HR. 3862, supra n. 1 (Statcment of David Shoenbrod, Visiting Scholar, American
Enterprisc Institutc) available at

http://judiciary house.gov/hearings/Hearings%202012/Schoenbrod%2002032012.pdf, See also Richard J.
Lazarus, The Tragedy of Distrust in the Implementarion of Federal Environmental Law, 34 LAW &
CONTEMPORARY PROBLEMS 311, 323 (1991) (showing that EPA mccts only a small percentage of
statutory deadlines).

10
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Existing Safeguards and Public Participation Opportunities

H.R. 1493 ignores the legal mechamsms already i place to ensure transparency,
public participation, and an agency’s maintenance of its discretionary powers and legal
responsibilities. Notably, the witnesses for the majority at last year’s hearing on H.R.
3862 praise these existing mechanisms at length in their testimony. At last year’s hearing,
Mr. Grossman lauded the so-called “Meese Policy” as an exemplary non-partisan
approach that recogmzes the appropriate place for the Executive Branch of government,
yet he failed to acknowledge current practices that limit what the federal government can
agree to when it enters into consent decrees or settlements regarding discretionary
duties.”!

Roger Martella, another witness™ for the majority at the H.R. 3862 hearing, also
praises current admimstrative processes, identifying “every significant administrative law
initiative” as having “three inexorable components: the agency’s proposed rule, the final
rule, and the litigation by the loser in the rulemaking.”*® Moreover, Mr. Martella does not
think “we can or should endeavor to change those components.”>” As Mr. Martella
highlights, in the rulemaking context an agency may not evade or subvert required notice
and comment rulemaking procedures through a consent decree or settlement.

Notably, no witness at last year’s hearing for H.R. 3862 identified rules that
followed settlements with agencies and did not go through public notice and comment
under the Administrative Procedure Act before taking effect. For today’s hearing, the
witnesses should be asked whether they can identify any such examples of rules that
skirted required APA procedures and, if so, whether those actions escaped judicial
review.

American Nurses Association v. Jackson, a case cited by both Mr. Grossman in his
testimony on H.R. 3862 last year and in the Chamber Report, provides a perfect example
of these procedures. I feel compelted to address this case at some length to rebut the

** Memorandum from Edwin Meese III, Attorney General, to All Assistant Attorneys General and All
United Statcs Attomeys (Mar. 13, 1986); Sce also Memorandum from Randolph D. Moss, Acting
Assistant Attorney General Office of Legal Counsel, for Raymond C. Fisher, Associate Attorney General
(June 15, 1999) available at hitp://www justice,gov/olc/consent decrees2 hm; 28 CFR. Subpt. Y (2012).
% Hearing on HR. 3862, supra n. 1 (Statement of Roger R. Martella, Jr., Sidley Austin LLP, “Addressing
Off Ramp Scttlements: How Legislation Can Ensurc Transparcncy, Public Participation, and Judicial
Review in Rulemaking Activity,”) available at

http://judiciary house.gov/hearings/Hearings%202012/Martella%2002032012 pdf.

*Id at L.

27 [d

11
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Chamber’s and Mr. Grossman’s unfounded charges since NRDC was a plaintiff in that
lawsuit. In that case, the EPA merely agreed to propose standards by a certain date and to
finalize standards by a later date. No particular outcomes or substantive positions were
mandated by the consent decree. The agency provided a formal comment period of 90
days on the proposed standards, but made the proposal publicly available for nearly 140
days before that comment period closed. And the consent decree was open to being
modified jointly by the parties or unilaterally by the agency (with court approval), a
common feature of agency consent decrees.” Further, section 113(g) of the Clean Air
Act requires that the agency take public comment on consent decrees, providing yet
another opportunity for public input.®

Moreover, what Mr. Grossman and the Chamber fail to note is that the clean air
standards at issue in the consent decree already were over a decade overdue based on
deadlines for action that Congress itself had set when amending the Clean Air Act in
1990. EPA had violated a nondiscretionary duty to issue these standards by a statutory
deadline, the agency acknowledged that it had missed this statutory deadline, and the
court would not have approved the consent decree had the court not agreed that EPA had
violated a nondiscretionary statutory duty.™ Mr. Grossman’s testimony leveled
complaints at the EPA mercury and air toxics standards, but these are all the same issues
that industry raised during the comment period and are currently raising in court to
challenge the final standards. This proves the point, echoed in Mr. Martella’s statement,
that existing administrative and judicial processes provide opportunities for public
participation and the full exercise of legal rights, without the need for misconceived
legislation like H.R. 1493.

Mr. Grossman represented groups opposed to the American Nurses Associalion
consent decree and unsurprisingly he repeated that opposition in last year’s testimony;
but at bottom his disagreement is over the substance of the Clean Air Act’s standards, not
any procedural failings. The requirement to issue the standards originated with Congress
(author of the 1990 Clean Air Act amendments) and was simply enforced by citizens and
the courts.

*# See supran. 11

# Clean Air Act section 113(g), 42 U.S.C. §7413(g) (2013).

3% Shortly before promulgation of the final regulations at issuc in the consent decree, industry interyenors
sought to interfere with the decree and unilaterally alter its terms to delay thosc regulations by a year. The
court rejected that industry motion. When the industry intervenors sought to re-file an essentially identical
motion a short while later, Mr. Grossman filed a brief supporting the industry intervenors. The court did
not cven bother to rule on that repetitive motion, making clcar it was no more meritorious than the first
one.

12
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Some members of Congress opposed the mercury and air toxics standards in the
112" Congress, but several House bills to void these standards did not become law’" and
a Congressional Review Act resolution of disapproval aimed at the standards failed in the
Senate.** Harmful legislation like F.R. 1493 should not be used to obstruct enforcement
of laws that Congress chooses not to amend or repeal through regular legislative
amendments.

EPA Settlements with [ndustry Parties

It is instructive to examine some of the many settlement agreements that EPA
enters into with corporations or industry trade associations, because these settlements
confound the sue-and-settle mythology and undermine the basis for H.R. 1493. What one
finds in the creation and content of some of these settlements with industry is strikingly
similar to settlement agreements with non-industry parties.

First, EPA concludes that it makes more sense to settle a lawsuit brought by
industry rather than litigate the case, after the agency weighs the defensibility of its legal
stance, the expenditure of resources, and the certainty provided by settling. Second, EPA
enters into private discussions with the industry plaintiffs to craft a settlement agreement.
(When parties to an EPA lawsuit are public health groups, industry critics hypocritically
and pejoratively dub these talks “back-room negotiations.”)** These private settlement
talks do not include intervenors or non-industry parties.

Third, EPA frequently agrees to deadlines to propose and finalize rulemakings
(just like in settlements with non-industry parties).* EPA commits to schedules that it
can represent to the court the agency will satisfy. The settlements contain standard
language allowing EPA to seek extensions in these deadlines, with mutual consent of the
parties or via unilateral agency motion if the court approves the extension.*

Fourth, EPA then often agrees to take comment in future proposed rulemakings on
specific measures included as terms in the industry settlements.*® One actually observes

! Transparcncy in Regulatory Analysis of Tmpacts to the Mation, HR. 2401, 112th Cong. (2012),

*§J. Res. 37, 112th Cong. (2012).

3 Gee, ¢.g.. U.S. Chamber of Commerce, Sue and Settle: Regularting Behind Closed Doors.

3 See, e.g. infran. 37.

* See, e.g., EnerNOC, Ine. v. U.S. EPA., 2013 WL 653313 (D.C. Cir. Fcb. 6, 2013) (Obama EPA
settlement agreement described ifra n. 37 modified twice); Engine Mfrs. Ass nv. U.S. EPA, 2006 WL
1823298 (D.C. Cir. June 16, 20006) (3: © The parties may extend the dates set forth in Paragraphs 1 and 2,
or othcrwisc modify this Agreement™).

3 See, e.g, Am. Petroleum Inst. v. U.S. EPA, No. 95-1098 (D.C. Cir. Feb. 9, 1995) infra n. 37.

13
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this practice more in EPA settlements with industry than in settlements with public health
groups.”” The reason is that industry litigants often have very specific regulatory
approaches or test methods that they want EPA to present for comment in proposed
rulemakings. This practice inches closer to the line that critics charge (erroneously) that
EPA crosses in settlements with public health groups: committing to substantive
regulatory outcomes in settlement agreements. But in these industry settlements just as in
those with public health groups, EPA does not cross that line: agreeing to take comment
on a very specific proposed regulatory outcome “substantially similar” to the terms m a
settlement agreement still preserves the EPA Admimstrator’s discretion to reach different
decisions in final rules. And it still preserves the rights of the public to comment on and
oppose the proposal reflecting that industry-preferred outcome.

Fifth, as discussed above, the subsequent proposed and final rulemakings satisfy
all procedural requirements under the APA and the pertinent organic statutes—just as
with rulemakings following settlements with health and environmental organizations.

There is nothing improper about this sequence of events. EPA and the industry
plaintiffs are using long-accepted and even favored judicial tools. Industry is resorting to
lawsuits under statutory citizen suit authorities and reaching private settlements with a
federal agency to vindicate the industry plaintiff’s legal interests. The settlements do not
include intervenors. But they do not harm non-parties because the agency is not limiting
its legal discretion, it is not comnitting to substantive outcoines, and the agency is not
bypassing procedural requirements for public participation in rulemakings.

Chamber of Commerce Report

The Chamber Report takes aim at the Obama admimstration and accuses federal
agencies of engaging in collusive litigation practices with public interest groups (a
practice they disparage as “sue-and-settle” litigation). As discussed above, the very
methodology of the Chamber report reveals its misleading nature because it merely

37 See, e.z., Am. Petroleum Inst. v. U.S. EPA, No. 95-1098 (D.C. Cir. Feb. 9, 1995) (Clinton EPA
scttlement agreement with American Petroleum Institute agreeing to propose and take comment on
amendment to certain federal regulations); Engine Mfrs. Ass'nv. U.S. EPA, 2006 WL 1825298 (D.C. Cir.
June 16, 2006) (Bush EPA settlement agreement with a number of industry groups to propose, and one
vear later finalize, standards rclating to heavy duty dicsel engines);; Wisconsin Builders Assoc. v. U.S.
EPA, No. 09-4113 (7th Cir. Dec. 28, 2009) (Obama EPA scttlement agreement with industry groups
requiring proposed final rule, comment period, and final ule); EnerNOC, Inc. v. U.S. EPA., 2013 WL
655313 (D.C. Cir. Feb. 6, 2013) (Obama EPA settlement agreement requiring proposed and final
rulemakings by certain dates).

14
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compiles settiements with one type of private party whose views the Chamber does not
share.

Early on, the report authors slip and reveal one of the secrets behind the
Chamber’s political enterprise. The Chamber confesses that its “major concern”™ is that
agency settlements with private parties “will spread to other complex statutes that have
statutorily imposed dates for issuing regulations.™

This tells us that the Chamber knows what’s really going on and why it is
resorting to misrepresentation throughout its report. Namely, the Chamber understands
that the agencies it excoriates are entering into settlements and consent decrees to carry
out statutorily required obligations for which the agencies lack discretion.

Here are some of the core falsehoods in the Chamber Report.

Chamber Fiction: “Perhaps the most significant impact of these sue and settle
agreements is that by freely giving away its discretion in order to satisfy private parties,
an agency uses congressionally appropriated funds to achieve the demands of private

30
parties.

Facts: The legal obligations in these agreements involve nondiscretionary duties
written into laws passed by Congress. Agencies lack discretion as a matter of law to
ignore or contravene these mandatory statutory duties. Most of these obligations concern
statutory deadlines. For example, the Clean Air Act requires*® EPA to review national air
quality standards every five years. The Chamber Report does not begin to explain where
EPA enjoys discretion to miss this deadline, even though the report lists this as a prime
example where EPA has diseretion to do something other than what the law says."'

Indeed, the Clean Air Act spells out in unmistakable language the basis for citizen
suit lawsuits against the government: lawsuits in federal district couit are permitted only
when the act or duty to be performed by the EPA Administrator is “not discretionary.”*
The report’s mistepresentation of nondiscretionary statutory duties for agencies ends up
confirming the Chamber’s agenda to prolong government violations of statutory health
and safety obligations.

fj Chamber Report, at 7 (emphasis added).

¥ Id

* Clean Air Act scction 109, 42 U.S.C. §7409 (2013) available ar
http:/Awww law comell.edu/uscode/text/42/7409.

#! Chamber Report, at 43.

* Clean Air Act scetion 304(a), 42 U.S.C. §7604(a) (2013) available ar
http://www law . comell.edu/uscode/text/42/7604.
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Take a recent EPA consent decree relating to soot poliution (fine particulate)
standards® from the Chamber’s hit list.* EPA agreed to a date to finalize its review of air
quality standards for soot pollution, after the agency missed the mandatory S-year
typically included in similar

deadline. The decree contains the following language
decrees—that suggests that the Chamber might not even be reading the settlements it
condemns for allegedly stripping agencies of legally preserved discretion:

Nothing in this Consent Decree shall be construed to limit, expand, or otherwise
modify the discretion accorded to EPA by the Clean Air Act or by general
principles of administrative law, including the discretion to alter, amend or revise
any final action EPA takes [relating to soot standards]. except the deadline
specified therein. EPA’s obligation to [revise soot standards] by the times
specitfied therein does not constitute a limitation, expansion or other modification
of EPA’s discretion within the meaning of this paragraph.

Amazingly, the Chamber report highlights this consent decree as one in which EPA is
denied discretion and rule outcomes are dictated.*” This is demonstrably wrong.

Chamber Fiction: “The practice of agencies entering into voluntary agreements
with private parties to issue specific mlemaking requirements also severely undercuts
agency compliance with the Administrative Procedure Act . . . ™

Facts: The Chamber does not begin to show that the entry of a settlement
agreement or consent decree violated administrative laws in the report’s catalogue of
examined cases.”’ Nor does the report back its charge that the agreements in these cases
committed agencies to adopt specific rulemaking requirements that violated
administrative laws. The report resoits to mere assertions again and again because the
Chamber knows (or should know) that its claims are legally unsupported.

The Chamber Report proposes to “fix” these problems through promoting
legislation such as H.R. 1493. However, the “Sunshine for Regulatory Decrees and
Settlements Act of 2013 is a dangerous piece of legislation. In addition to obstructing
enforcement of safeguards, flouting traditional concepts of separation of powers and
limiting the role of the judiciary, the proposed legislation casually overturns controlling

* PM, 5 Consent Decrce, available at http://switchboard nrdc.org/blogsfjwalke/PM2.35 consent deerce pdf.
“ Chamber Report, at 43.

Y Id at 19.

*Id. at6.

YT Id. at 30-42.
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Supreme Court precedent. In Local Number 93 v. City of Cleveland, 478 U.S. 501, 528-
29 (1986), the Court stated that:

Tt has never been supposed that one party — whether an original party, a party that
was joined later, or an intervenor — could preclude other parties from settling their
own disputes and thereby withdrawing from litigation. Thus, while an intervenor
1s entitled to present evidence and have its objections heard at the hearings on
whether to approve a consent decree, it does not have power to block the decree
merely by withholding its consent.

The Chamber dislikes this established legal understanding because it prevents
industry intervenors from obstructing agency decisions to follow statutory obligations
that some of the Chamber’s member corporations might wish to remain unenforced.

So let’s review the list of villains in the Chamber Report:

¢ Congress is to blame for its nerve in giving citizens the right to hold government
accountable when federal agencies break laws: “In the final analysis, Congress is
also to blame . . . Most of the sue and settle lawsuits were filed as citizen suits
authorized under the various envirommental statutes.”™

o The courts are to blame for “rubber stamping”™ agency agreements that remedy
government agencies’ law-breaking. The Chamber even charges that “generally it
does not matter to courts if the decree or agreement is not required or authorized
by statute.” This is a very serious charge, made all the more outrageous by the
Chamber’s absolute failure to substantiate it. The report identifies no instances of
courts approving consent decrees or agreements requiring agencies to undertake
actions contrary to statutes.

e And finally, of course, cifizens and public health groups are to blame for having
the nerve to hold government accountable, enforcing laws passed by Congress
using means long authorized by Congress.

One will have anticipated this by now, but who remains blameless? The Chamber
and its member corporations. They are only demanding the right to obstruct enforcement
of laws on the books. They are only seeking to allow harmful levels of poliution and
financial abuses to continue because they don’t like the laws that curtail these harms. The
Chamber and its member corporations are happy to vindicate their legal interests by
entering into settlements with federal agencies.

*¥ Chamber Report at 8.
“Id at 4.

17



117

In the final analysis, the Chamber of Commerce report ends up being a thinly
veiled attempt to promote a political agenda to obstruct enforcement of legal safeguards
that protect Americans against harmful corporate activities.

EPA Consent Decree Concerning Air Toxies Standards for Brick Manufacturers

One of the majority’s witnesses for today’s hearing, Mr. Allen Puckett, is
President and CEOQ of the company Columbus Brick Co. Columbus Brick submitted
comments opposing an EPA consent decree addressing Clean Air Act air toxics standards
for “brick and structural clay products manufacturing facilities”. It is instructive to review
the facts associated with this consent decree to understand how the public is harmed by
the failure to enforce the law (or worse), and to examine how consent decrees begin to
remedy those harms, albeit belatedly. As T will show, the actual facts associated with this
consent decree don’t even fit the story line of “sue-and-settle” collusion.

The Clean Air Act required EPA to adopt standards reducing toxic air pollution,
including carcinogens like arsenic and chromium, from the brick manufacturing industry
10 later than November 15, 2000.%° EPA did not get around to issuing those standards
until 2003. In 2007, the D.C. Circuit Court of Appeals vacated those standards for being
unlawfully weak and unprotective and remanded the rulemaking to EPA for further
proceedings.”

In unusually pointed language, the judges rebuked EPA for defying the court’s
legal precedents by relying upon the same deregulatory legal arguments in the brick case
that the court had already rejected repeatedly.™ The industry should not have been
surprised by this decision, given previous court rulings on the same dispositive legal
issue.

As a result of the prior administration’s unlawful actions, and the vacatur of the
standards, there currently are no federal air toxics standards in place for brick
manufacturers. The industry is in the 13™ year past the time that Congress expected toxic
pollution from these industrial facilities to be covered by Clean Air Act standards.

V4 US.C. § 7412(e).

3! Sierra Club v. EPA, 479 F.3d 875 (D.C.Cir. 2007).

*2 Id. at 884 (“If the Environmental Protcction Agency disagrees with the Clean Air Act's requirements
for setting emissions standards, it should take its concems to Congress. If EPA disagrees with this court's
interpretation of the Clean Air Act, it should seek rehearing en banc or file a petition for a writ of
certiorari. In the meantime, it must obey the Clean Air Act as written by Congress and interpreted by this
court.”)
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In 2008, when EPA had not so much as proposed brick toxic standards that were
by then eight years overdue, the Sierra Club filed a lawsuit over EPA’s failure to perform
a nondiscretionary statutory duty and promulgate standards by the required 2000
deadline.® EPA then moved to dismiss the Sierra Club’s lawsuit, with the agency having
the chutzpah to argue that the plaintiff’s lawsuit was 700 late and the case should be
dismissed under the federal statute of limitations. The court denied the EPA motion. Only
after that court ruling—Ileaving EPA with no defense to its failure to meet the
nondiscretionary statutory deadline—did the agency then agree to enter into settlement
discussions with the plaintiffs. This is hardly an example of “sue-and-settle” collusion.

EPA published the consent decree for public comment in accordance with the
Clean Air Act. Columbus Brick opposed the consent decree and urged that the schedule
for issuing the long overdue standards be delayed further. The company’s primary
argument was that “there is not enough time for EPA to develop health-based standards,
which allow EPA to tailor the level of the standard so that it protects health without
imposing unnecessarily stringent standards.”>

As a clean-air attorney working on air toxic standards for over 15 years, allow me
to translate what a "health-based standard" is. Tt is an exemption from the law’s rigorous
technology-based air toxics standards to which all other industries are subject. EPA has
never adopted such an exemption for the toxic pollution emitted by brick manufacturers,
for the simple reason that neither the law nor science justifies such exemption. Notably,
not even the Bush administration adopted this exemption for brick standards that were
vacated in 2007, At any rate, EPA has had at least six years since 2007 to develop such
an exemption if it cared to, and the agency has given no sign that it believes such an
exemption is warranted.*

This industry-specific, situational desire for an exemption is unjustified under the
Clean Air Act on multiple grounds. But it is a far cry from providing any justification for
the harmful legislation that is the subject of today’s hearing. The brick manufacturing
industry has been effectively exempt from the rigorous safeguards required by the Clean

33 Sierra Chib v. U.S. EPA, No. 1:08-cv-00424-RWR (D. D.C. Mar. 11, 2008) (Consent Deerce entered
on Aprl 18, 2013).
;: Letter from Alan Puckett 111, Columbus Brick Company, to EPA Docket Center (Jan. 7, 2012).

Id
** While the name “health-based standard” may sound laudatory and desirablc, it is in fact an cxemption
from the law’s more rigorous standards; Congress intended the so-called “health-based standard” only for
hazardous air pollutants with health thresholds below which no hamms are known or believed to occur.
The hazardous air pollutants that brick manufacturcrs want to cxempt do not mect this standard. 42 U.S.C.
§ 7412(d)(4).
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Air Act’s toxics program for over 13 years, in clear violation of mandatory statutory
duties given to EPA.

The American people have been subjected to excessive levels of highly toxic air
pollution from brick manufacturers for far longer than the law allows, while other
industries have been meeting required standards for one to two decades. The unfairness
here is certainly not an accelerated ralemaking schedule. And the only thing that gives
the public any assurance of seeing the law enforced and toxic pollution reduced will have
resulted from the legal right that citizens have to hold government accountable: first with
a lawsuit to overturn badly unlawful standards in 2007, and then to hold EPA accountable
for failing to meet a nondiscretionary legal duty.

Section-by-Section Analysis of HR. 1493

H.R. 1493 would lead to a series of harmful consequences that we hope are
unintended. But the bill’s fundamental flaw is that it offers irresponsible, ideological
“solutions” to a problem that, as noted above, does not exist. Passage of H.R. 1493 would
prolong litigation, undermine law enforcement and legal protections for health and safety,
and further overburden the courts, creating incentives for unlawful agency activities.

Section 2: Definitions

The definitions for “covered consent decree” and “covered settlement agreement”
reveal the incredible breadth and ill-considered design of H.R. 1493, These terms are
broader than “covered civil action.” For example, in addition to lawsuits against federal
agencies contemplated in the definition of “covered civil action,” the term “covered
consent decree” also encompasses the following:

(3) (B) any other consent decree that requires agency action relating to a

regulatory action that affects the rights of--

(i) private persons other than the person bringing the action; or
(ii) a State, local, or tribal government.

This coverage sweeps in not only suits against government agencies for failure to meet
deadlines or perform mandatory duties, but also an ill-defined and potentially much
broader category of actions as well.
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For example, this language would encompass consent decrees or settlements of
actions to challenge permits issued by government agencies (including permits to
individual sources where the agency has not delegated the state authority), including a
company’s challenges to its own permits. Settlement of a permitting dispute would
require “agency action relating to a regulatory action....” This would result in
mtervenors—such as citizens groups, labor unions, or competitors to the company—
being granted the legal right to participate in court-mediated settlement discussions
mvolving the company and the federal permitting agency. These intervenors would have
the opportunity to block and delay resolution of permitting disagreements, even if the
company and permitting agency reached an agreement.

Another example of this provision’s far-reaching disruption would include consent
decrees or settlements involving government enforcement actions, including settlements
favorable to corporate or municipal defendants. One common example under the Clean
Water Act involves consent decrees that EPA negotiates with municipalities that violate
the Act by discharging untreated sewage during overflow events. EPA and the
Department of Justice frequently use negotiated consent decrees to relieve local
governments of obligations associated with strict compliance with the Clean Water Act.

Environmental organizations sometimes challenge these decrees for their alleged
leniency, often without success. H.R. 1493 now confers upon environmentalist-
mtervenors the legal right to derail settlements that EPA and municipalities have
negotiated historically to relieve the latter of costlier compliance obligations. Now these
mtervenors can compel the mumcipalities and EPA to enter into open-ended mediation
overseen by the courts, with the avowed purpose of blocking any settlements that relieve
the local governments from strict compliance with the law. By opening up this Pandora’s
Box to differently motivated intervenors, this is what the authors of H.R. 1493 invite.

Section 3(a)(2)

Section 3(a)(2) prevents entry of a consent decree or a court’s dismissal pursuant
to a settlement agreement or consent decree, stating that “[a] party may not make a
motion for entry of a covered consent decree or to dismiss a civil action pursuant to a
covered settlement agreement until after the end of proceedings in accordance with
paragraph (1) and subparagraphs (A) and (B) of paragraph (2) of subsection (d) or
subsection (d)(3)(A), whichever is later.” The section operates to prevent entry of a
consent decree or settlement agreement until the federal agency publishes notice of a
proposed consent decree, accepts comments, responds to those comments, and holds a
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public hearing on the consent decree, if it chooses to. This provision ignores statutory
mechanisms already in place in many statutes that require a version of just such
procedures. However, by adding more procedural hoops in this provision and requiring
that consent decrees and settlement agreements not be entered until whichever of these
procedures is last completed, the bill would delay enforcement of federal statutes and the
vindication of valid legal rights, while wasting public and judicial resources. As written,
this provision could produce lengthy, even indefinite delays in litigation, with a
corresponding burden on both the court and the parties’—including the taxpayers’—
resources.

Section 3(b)

The presumption required by this section subverts the current understanding and
evidentiary foundation regarding inadequate legal representation. Moreover, as noted
above, it would upend Supreme Court precedent, as seen in Local Number 93. Section
3(c), below, continues this trend.

Section 3(c)

Section 3(c) subverts law enforcement and the rule of law. It allows parties that
oppose such law enforcement the unprecedented opportunity to obstruct and delay
requirements to follow federal law. Consider the situation in which a federal agency
commits a gross violation of a federal law and a state challenges that lawbreaking in
court. Today, the state and federal agency have the ability to resolve that obvious legal
violation and to do so through a consent decree or settlement agreement, promptly,
without wasting judicial resources, while ensuring federal law is upheld and the state’s
valid legal interests safeguarded.

Section 3(c) thwarts all of that. The bill anoints third parties that support the
perpetuation of the grossly unlawful behavior with the right to obstruct and delay a
plaintiff state’s legal right to ensure that the law is followed and the plaintiff’s valid
interests protected. It matters not under the bill whether those plaintiffs are individuals,
corporations, nongovernmental organizations or any special interest, nor does it matter
whether those third party interests are illegitiinate and illegal, or whether the plaintiff is
prejudiced and harmed. In all cases in which these third parties gain intervenor status,
courts must delay and deny enforcement of the taw by referring the case to a mediation
program or magistrate judge to “reach an agreement on a covered consent decree or
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settlement agreement” that must include the plaintiff, defendant agency and all
intervenors. Thus, the bill jettisons the proper enforcement of federal statutes and the rule
of law into a purgatory of continuing lawlessness. And intervenor(s) dedicated to the
perpetuation of illegal behavior are granted legal standing to negotiate, obstruct or delay
the obligation to follow the law, over the strong objections of the injured plaintiff(s).

Exactly how do the bill’s drafters imagine that settlement discussions will occur
involving a defendant agency that broke the law but was willing to correct that
wrongdoing; an intervenor committed (for whatever reason) to the continuing violation of
the law and opposed to such correction; and a plaintiff whose interests and legal right
concern the upholding of the law? This process will guarantee the prolonging of the
illegal behavior and the continuing injury of the plaintiff.

Perversely, section 3(c) even forces plaintiffs to participate in costly mediation
activities, with the bill making no provision for their costs to be paid, of course, thereby
imposing an unprecedented legal and financial burden on the legitimate interests of
states, individuals, businesses and other groups that want to ensure that the federal
government follows the law. Requiring parties to enter into and pay for mediation could
substantially burden the public right of access to the courts, and in doing so impinge on
this fundamental First Amendment right. Section 3(c) fails to specify the duration of the
mediation or any ability to opt out if the mediation is not working. In the real world all
these defects are a recipe for failure and prolonged unlawfulness.

It bears emphasizing that the bill’s indiscriminate anointment of intervenors to
exercise this manner of obstruction and delay will harm plaintiff corporations, state and
local governments, nonprofit groups and individuals alike, when they or their interests
have been harmed by federal agency lawbreaking. The bill guarantees equal opportunity
unfairness and injustice for all plaintiff classes seeking to uphold the law. Worse, the
legislation inexplicably and irresponsibly sides with parties supporting continued
lawbreaking against parties seeking to require the upholding of laws, legally protected
interests, and the rule of law itself.

Section 3(d)(1

This section, like section 3(a)(2), underscores the extent to which this bill ignores
current mechanisms in the law that prevent parties to a lawsuit from interfering with the
rights of nonparties. The bill entirely ignores existing statutes’ relevant provisions that
specifically allow for input fromn nonparties to a consent decree. For example, section
113(g) of the Clean Air Act requires that the EPA Administrator publish in the Federal
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Register notice of a consent decree or settlement agreement 30 days before it is finalized.
At that time, nonparties provide comments to the Administrator and Attorney General,
who can then withhold his or her consent to the proposed order or agreement.

Section 3(d)(4)

Section 3(d)(4) creates the obligation to catalog all mandatory rulemaking duties
and describe how certain consent degrees or settlement agreements “would affect the
discharge of those duties.” This provision would be extraordinarily burdensome and time
consuming for agencies and the section has no clear limitation on this vague directive.
The determination of what constitutes a mandatory duty is not without controversy, and
the very creation of the catalogue contemplated by the section could be an extremely
contentious and lengthy process. Further litigation over whether the agency has
accurately listed these duties would result, and would further burden the courts,
benefiting no one but lawyers.

Section 4

This section upsets longstanding Supreme Court precedent on the standards for
modification of consent decrees, and allows a settlement to be second-guessed de novo
merely because of “changed circumstances” or “the agency’s obligations to fulfill other
duties.” This is a radical reformulation of modification procedures that will result in more
mtrusive court interference with the executive branch, rather than less, simce the federal
government has little control over the resolution of a case that goes to trial. This
provision provides a lopsided benefit to defendant agencies in all cases that are settled,
allowing agencies to effectively escape settlement agreements and consent decrees they
did not care to go forward with. This furthers obstructs the enforcement of congressional
enactments that may already be long overdue, and the legislation imposes no time limit
on the ability of agencies seeking to escape legal obligations reflected in agreements and
decrees.
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COALITIONfor
ENSIBLE

AFEGUARDS ' February 27, 2015

The Honorable Tom Marino The Honorable Hank Johnson

Chairman Ranking Member

House of Representatives Subcominittee on House of Representatives Subcommittee on
Regulatory Reform, Commercial & Antitrust Law Reguiatory Retorm, Commercial & Antitrust Law
Washingten, DC 20515 ' Washington, DC 20515

Re: The Sunshine for Regulatory Decrecs and Settlements Act of 2015 (HLR. 712)
Dear Representative Marino and Representative Johnson:

The Coalition for Sensible Safeguards (CSS) strongly urges members of the subcommittee to oppose the
Sunshine for Regulatory Decrees and Setilements Act-of 2015 (FLR. 712). We are an alliance of more
than 150 consumer, small business, labor, scientific, research, good government, faith, community, health
environmental, and public interest groups, as well as concemed individuals, joined in the belief that our
country’s system of regulatory safeguards provides a stable framework that sccures our quality of life and
paves the way for a sound economy that benefits us all.

7

Under the guise of improving “transparency,” H.R. 712 would empower the opponents of particular
regulatory safeguards to perpetuate unlawful agency inaction; it would do nothing to ensure agencics are
actally following the legal deadlines previous Congresses wrote into laws. CSS urges you to protect the
American public and the rule of law by opposing this counterproductive bill.

This so-called “sunshine™ law has been promoted with fog and clouds. Most people would think that the
issuc is that agencies enter into agreemcents to finalize regulations the way the plaintiffs want. That is just
nol the case. Instead, the lawsnits require agencies to finalize regulalions on a date in the future because
the agency failed to meet a congressional directive to finalize a rule by a date certain.

By design, HL.R. 712 would crcatc a gauntlet of duplicative, burdensome, and time-cousuming procedures
that apply to seitlements and decrees, once again slowing down the rulemaking process and preventing
federal law from being effectively implemented. H.R. 712 would subject any “regulatory” decree or
settlement to a lengthy new notice-and-comment process (even though agencies are already required to
engage in a notice-and-comment process). It would also facilitatc intervention by any individuals who
declare they would be affccled by the regulatory action in question and then include thesc parlies in
additional, cowrt-supervised settlement talks.

It cannot be averstated that despite claims to the contrary, court-ordered settlements and decrees do not
determine the ultimate substauce of agency rules. In fact, a December 2014 Government Accountability
Office (GAQ) report surveyed settlements on major EPA rulemakings to see if there was a relationships
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between rules pushed forward through settlements and the substantive content of the complcted rules.’
Their findings: settlements had no influence on the content of the final rules issued.

1t is clear that the actual intent of H.R. 712 is simply to ensure that critical health and safety protections
continuc to be delayed — by undermining the ability of the public and public interest groups to use the
courts to require agencies (o carry out Congress’ intenl and meet the deadlines Congress has written into
federal laws.

The Sunshine for Regulatory Decrees and Settlements Act is an assault on the public protections and
safeguards required by the laws Congress passcd to protect the health, safcty, and welfare of all
Americans. H.R. 712 would waste the limited time and resources of agencies, courts, and the American
public. We strongly urge members of the subcominittee to oppose this bill.

Sincerely,

Kathérine McFate, President and CEQ Robert Weissman, President

Center for Effective Govemment Public Citizen

Co-chair, Coalition for Sensible Safcguards Co-chair, Coalition for Sensible Salcguards

The Coalition for Sensible Safeguards is an alliance of consumer, labor, scientific, research, good government,
Jaith, cc ity, heaith, envir tal, and public interest groups, as well as concerned individuals, joined in the
belief that our couniry’s system of regulatory safeguards provides a stable framework that secures our quality of
life and paves the way for a sound economy that benefits us all.

! Unitcd States Govesnment Accountability Office. (2014, December). Environmental Litigation: Impact on Deadline Suites on
L4 s Rulemaking Is Limited, (Publication No. GAO-15-34)
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COALITION for
ENSIBLE

AFEGUARDS

February 27, 2015

The Honorable Tom Marino The Honorable Hank Johnson

Chainman Ranking Member

House of Representatives Subcommittee on House of Representatives Subcommittee on
Regulatory Reform, Commercial & Antitrust Law Regulatory Reform, Commercial & Antitrust Law
‘Washington, DC 20515 ‘Washington, DC 20515

RE: The Searching for and Cutting Regulations that are Unnecessarily Burdensome Act of 2015

Dear Chairman Marin¢ and Ranking Member Johnson:

The Coalition for Sensible Safeguards urges members of the subcommittee to oppose the Searching for
and Cutting Regulations that are Unnecessarily Burdensome Act of 2015 (SCRUB Aci). This complex
bill would establish a new bureaucracy empowered to dismantle long-established public health and safety
standards and would make it significantly more difficult for Congress and federal agencies to implement
essential future protections.

The Dan River coal ash spill in North Carolina and the Freedom Industries chemical spill in West
Virginia last year vividly demonstrate the continuing need lor oversight and enforcement of safety
standards. Our private industrial infrastructure is aging, increasing the risks of spills, leaks, and
explosions that endanger whole communities. We should be looking for ways to strengthen oversight of
these facilities, not weaken inspections and enforcement mechanisms. This legislation moves us in the
wrong direction.

The SCRUB Act would establish a ncw “regulalory review™ commission funded at taxpayer expense and
charged with the identifying duplicative, redundant or so-called “obsolete” regulations to repeal, and
would do nothing to identify the numerous gaps, shortfalls, and outdated regulatory standards that leave
the public vulnerable to the next public health tragedy. Unless prohibited by authorizing legislation,
agencies seek to develop regulations that consider the costs to affected industries while maximizing public
benelits. But this commission would only consider the vosts to affected industries while ignoring the
benefits of oversight. Under the bill, the commission’s goal to achieve a 15 percent reduction in the
cumulative cost of regulations would result in the repeal of critical health, salety, and enviromnental
safeguards, even when the benefits of these rules are significant, appreciated by the public, and far
outweigh the costs.



127

Moreover, the commission would be redundant and duplicative since an existing Executive Order!
already requires federal agencies to identify and remove outdated or incffective regulations. The
administration’s retrospective review initiative, and its continuing work in this area, has significantly
reduced the existing stock of unnccessary regulations. Thus, a new commission would be duplicative and
expensive, and a costly waste of public funds.

To make matters worse, the legislation creates a “cut-go” system that is completely divorced from real
issues. The legislation says that any agency that issues a new regulation would be required to remove an
existing regulation of equal or greater cost. So if the science finds that a substance widely nsed in
commerce is harmful to infants, regulators would have to find some other protection te cut before
protecting young children. This one-size-fits-all approach is short-sighted and ties (he hands of agency
staff when public health crises or new threats occur.

Beyond hampesing the ability of agencies to enforce existing laws, there is nothing in the legislation to
ensure that the regulations that survive are the most beneficial to the public and maximize the net benefits
to society. In fact, under the bill, an ageney can select only rules identificd by the commission for repeal,
even if the agency has identified a rule that is better suited for elimination. Nor do the proposed “cut-go™
procedurss take into account the many regulations that are mandated by Congress with a statutory
deadline or rules subject to court-ordered deadlincs. The SCRUB Act makes it impossiblc for agencies to
bypass the “cut-go” procedures, no maiter how urgent the circumstances may be:

The American people are the ones who bear the human, emoticnal, and cconomic impacts of health and
safety disasters that continue to occur far too often. This commitiee should be proactively looking for
ways to hold those who violate regulatory safeguards fully accountable for their deeds, in order to reduce
the likelihood of another tragedy. We can creatc a regulatory system that works for America’s families,
and encourages American businesses to rn safe, forward—lecking businesses. This legislation would not
move us in that direction. We strongly urge opposition to the SCRUB Act.

Sincerely,
EM R
Katherine McFate, President and CEO Robert Weissman, President
Center for Effective Government Public Citizen
Co-chair, Coalition for Sensible Safeguards Co-chair, Coalition for Sensible Safeguards

The Codalition for Sensible Safeguards is an alliance of consumer, lubor, scientific, research, good
government, faith, community, health, environmental, and public interest groups, as well as concerned
individuals, joined in the belief that our country’s system of regulatory safeguards provides a stable
framework that secures our quality of life and paves the way for a sound economy that benefits us alf.

! Exec. Order 13,563, 76 Fed. Reg. 3821 (Jan. 21, 2011).
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Mr. JOHNSON. Thank you.

Mr. Kovacs, in your written testimony, it appears that you blame
the delay in the Savannah River dredge project on the NEPA ap-
proval process, when in fact the delay was caused by funding that
was not in place, and also a 2-year lawsuit by the State of South
Carolina, which denied the permit to deepen the river channel. And
that deepening had already been approved by the Army Corps of
Engineers the lead agency overseeing the NEPA process.

So those things being true, how would the RAPID Act expedite
the completion of the Savannah Harbor expansion project given the
lack of Federal and State funding and the blocking of the project
through the State regulatory action issues which were wholly unre-
lated to the NEPA approval process?

Mr. Kovacs. Well, that’s an excellent question, thank you. One
of the things that RAPID does and it——

Mr. JOHNSON. How would it how would it—the Savannah River
project, how would it

Mr. Kovacs. Savannah River, what happens in RAPID is by put-
ting a time limit on it, 2 years, 3 years, whatever it is, a decision
has to be made so that the developer can either decide to stay or
go. One of the things

Mr. JOHNSON. And so that decision would have to be made with-
in the 2-year period regardless of what it was that was holding up
the project moving forward, whether or not it be lack of funding,
whether or not it be

Mr. Kovacs. Well, for the environmental impact statement. I
mean, for example, if you can’t get through the environmental re-
view process, you're not even going to even seek a permit.

Mr. JOHNSON. But I mean, assuming you get through the envi-
ronmental review process, if there is some another reason that
hangs the project up, the RAPID Act would force approval of the
project.

Mr. Kovacs. Yeah, RAPID does not change any substantive law.
What it does——

Mr. JOHNSON. Other than perhaps cause it not to be fulfilled.

Mr. Kovacs. Well, it sets up timeframes of 2 years or 3 years,
depending upon how it is, and then it sets up—if the project is ap-
proved, it sets up the 6 months statute of limitations like you did
in SAFETEA-LU and MAP-21 and the WRDA bill.

So as I understand what the Committee’s trying to do with this
legislation is to take existing structures that have worked, like
SAFETEA-LU, that’s been here now for 7, 8 years. It’s worked.
There have been no problems. It incorporated it in MAP-21, and it
incorporated it in WRDA, and they’re trying to put the timeline on
it for the very simple reason——

Mr. JOHNSON. Well, and——

Mr. KovAacs [continuing]. That the developer’s spending hun-
dreds of millions of dollars just developing a project.

Mr. JOHNSON. And regardless of the cost to the—to the devel-
oper, there are some societal costs that would be incurred by failing
to adhere to laws already in place, other laws that need to be fol-
lowed, and the RAPID Act would be a super mandate that over-
rides all other laws imposing deadlines relating to project reviews
by automatically approving any permit or license relating to a
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major Federal project if the onerous requirements are not met
within 1 year. Isn’t that correct?

Mr. KovAcs. No. That’s not correct. If it’'s——

Mr. JOHNSON. Well, let me ask Mr. Narang, then. Do you agree
that that is correct, Mr. Narang?

Mr. NARANG. That’s the way I read the bill.

Mr. JOHNSON. All right. Thank you.

I'll yield back.

Mr. MARINO. Gentleman’s time is expired.

The Chair now recognizes the Congressman from Michigan, Con-
gressman Trott.

Mr. TROTT. Thank you, Mr. Chairman.

I want to thank all of the witnesses for their testimony.

Mr. Narang, have you ever run a business before?

Mr. NARANG. I have not, no.

Mr. TROTT. Okay. So let’s set up a hypothetical here. Let’s say
you’re a home builder in Detroit and you buy 5 acres of land, and
youre going to build 20 homes in Detroit. You spend $500,000 to
buy the land, and you borrow that money from the bank and you're
paying interest on it. Do you think your business would be more
or less successful if it took the City of Detroit 3 years to issue the
building permits or 3 weeks?

Mr. NARANG. Well, I would assume that it would be easier for
the home developer if, of course, it was issued in 3 weeks. I don’t
know that I'd agree that that would be a sensible decision given
the speed at which it was made.

Mr. TroTT. Well, so if it took 3 years, which it did for many
years in Detroit, what—would you be hiring people during that
time, or what would you be doing with—a, would you be able to
repay that 500,000, or would you be able to stay in business?
Would you be hiring people?

Mr. NARANG. Thank you, Congressman. As you know, I am not
someone with experience in managing a business. So I don’t think
that my insight would be very helpful.

Mr. TROTT. Well, it’s a real common sense question. You borrow
500,000, you buy five acres of land, you’re going to build 20 houses,
but for some reason it takes the governmental unit 3 years to issue
the permits so you can start building and put the roads in and the
sewers. How is your business going to do during those 3 years, and
how many jobs are you going to create? That’s a common sense an-
swer. Wouldn’t you think?

Mr. NARANG. I think these issues are very complicated, and the
hypothetical doesn’t include potential environmental considerations
from that development.

Mr. TROTT. Okay. So in your statement you said that the tradeoff
between—there’s no evidence to support the argument that there’s
a tradeoff between economic growth and strong and effective regu-
latory standards. So do you believe all of the regulations in the
code are strong and effective standards?

Mr. NARANG. I didn’t say that. No.

Mr. TROTT. So you think some of the regulations should be revis-
ited?



130

Mr. NARANG. I think many could be strengthened, and they are
too weak and ineffective currently. Unfortunately, the SCRUB Act
doesn’t allow for that.

Mr. TROTT. Could some of them be streamlined?

Mr. NARANG. Could some of the regulations themselves be
streamlined?

Mr. TROTT. Right.

Mr. NARANG. It’s unclear. I'd have to look at each specific regula-
tion, of course. I do think that the regulatory process for new public
health and safety regulations can definitely be streamlined. It just
takes one look at our chart for that to be apparent.

Mr. TROTT. So but you seem hesitant to acknowledge that maybe
there’s some need in the Federal Government to streamline regula-
tions. I mean, you think most of the regulations are pretty efficient
as they relate to business?

Mr. NARANG. I assume there could be, but unless I'm given——

Mr. TROTT. Do you think the RAPID Act and the SCRUB Act
help us try and streamline some of the regulations that are under-
mining business?

Mr. NARANG. So I'm a little hesitant to respond, Congressman,
only because of the way that you use streamline. You know, a regu-
lation is—sometimes has certain components in order to be effec-
tive, and it may not be possible to streamline certain regulations.
I would be very comfortable speaking to streamlining processes for
adopting regulations.

Mr. TROTT. So when I—at a very high level, when I speak to a
small business owner in my district, and in which I spoke to many
during the campaign, and they—he has eight employees, it’s a oil
change business in Canton, Michigan, and he tells me that Federal
regulations are crunching his margins and causing him not to be
able to open another store, should I say: Well, there’s no evidence
that Federal regulations are undermining your business or causing
you an inability to create jobs, and just tell him to kind of hunker
down and get it done? What should I say to that person?

Mr. NARANG. Congressman, you're misconstruing what I was try-
ing to say. So let me actually clarify. Maybe it’s my own fault.

I am talking about studies that claim in the aggregate, in a mac-
roeconomic sense, that regulations are harming the economy. Those
studies are baseless.

Mr. TROTT. Okay.

Mr. Kovacs, how many jobs, do you think, could be created by the
enactment of the RAPID Act?

Mr. Kovacs. Well, I don’t think we know how many jobs would
be created by this because projects are going on and off the books
all the time, but what we did do is in Project No Project we looked
at a series of projects that were seeking to get a permit over a 1-
year time period, and there were 351 projects that produced elec-
tricity, and we picked that because we could get good records on
it, and as the Chairman had stated in his initial—in his initial
statement, it was roughly about a 1.9 million jobs on 351 projects
and about a billion dollars—$600 billion in investment.

Mr. TroTT. Okay. Thank you, sir.

I yield back my time.

Mr. MARINO. Thank you.
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The Chair now recognizes the Ranking Member of the full Com-
mittee, the gentleman from Michigan, Congressman Conyers.

Mr. CoNYERS. Thank you, Chairman Marino.

Let me ask Attorney Narang this question: Is there any empir-
ical evidence not regulation—that regulations depress jobs develop-
ment? Is there any empirical evidence that regulations depress job
development?

Mr. NARANG. Thank you, Congressman. So in the aggregate from
a macroeconomic standpoint, there’s no empirical evidence—cred-
ible empirical evidence to support that claim.

Mr. CoNYERS. That’s what I've been thinking, but I'd like to ex-
plore it a little further. Is there any empirical evidence that regula-
tions adversely impact our Nation’s economy?

Mr. NARANG. Again, in the aggregate or macroeconomic
sense

Mr. CONYERS. Yes.

Mr. NARANG. There is none.

Mr. CONYERS. And what is your response to the allegations that
regulations impose a $15,000-a-year tax on every American family?

Mr. NARANG. Well, Public Citizen noted almost immediately
when the report came out that it was baseless, that it was using
a flawed methodology, and that it was the same flawed method-
ology that other studies, including one that was adopted by the
SBA and subsequently disavowed by the SBA also used.

I will say that Public Citizen saying it is one thing, but the
Washington Post saying it is definitely another thing, and so I do
want to also emphasize that credible, independent, nonpartisan
sources have also echoed our criticism of the studies.

Mr. CoNYERS. Thank you.

Now, under H.R. 712, the Sunshine for Regulatory Decrees and
Settlements, it appears that any private third party could weigh in
on a proposed consent decree or settlement agreement pertaining
to a regulatory action that affects the rights of private parties.

Hypothetically, under H.R. 712, if the regulatory action involved,
for example, the Clean Air Act, could a private third party include
someone who breathes air?

Mr. NARANG. So you’re right that H.R. 712 massively expands
standing to engage in settlement discussions, and I think your
question—the answer to your question is I don’t necessarily read
it as such, but potentially it could.

Mr. CoNYERS. Okay. Attorney Narang, what are some of the
problems with the proposed regulatory cut-go requirements con-
tained in Title II of the SCRUB Act?

Mr. NARANG. So one thing with—just with respect to the last
question, you know, the proposed expansion under H.R. 712 is very
different than what you get in the RAPID Act. So I know this is
not directly responsive to your question, but the RAPID Act, of
course, only allows parties that have commented in the RAPID Act
to participate in a judicial challenge of that.

With respect to the SCRUB Act, the cut-go provisions, this is, I
would say, a fairly Draconian piece of the bill in that there are very
few exceptions to allow agencies to address emergency issues. You
know, we saw one last year with the Ebola outbreak. If regulations
arenecessary in that instance, I don’t see a, you know, any kind of
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emergency exception, and then again, what I pointed out in my tes-
timony.

There’s a really stark double standard. It doesn’t make sense to
me to require rules, essentially, to be repealed by agencies within
60 days in order to allow agencies to go forward with rules that
would then have to go through the very lengthy process, in most
cases, to issue new rules, and would have to go through all of the
regulatory impact analyses, cost benefit analyses, public comment
participation that is advocated by my fellow witnesses as the hall-
marks of a good process, a good regulatory process.

Mr. CoNYERS. Thank you very much.

I'm sorry I couldn’t get to you other three gentlemen. I have
questions for you as well, but I thank the Chairman for the time.

Mr. MARINO. Thank you.

The Chair now recognizes the gentleman from Texas, Mr.
Ratcliffe.

Mr. RATCLIFFE. Thank you, Mr. Chairman. I appreciate all the
witnesses being here today.

Two weeks ago I spent a week back in my district representing
the 18 counties of Northeast Texas, and in traveling that district,
one of the things I heard over and over again from constituents as
a primary concern was the growing size of our Federal Govern-
ment. Most of the 700,000 Texans that I have the privilege to rep-
resent are angry at the growth of government in this country and
the impact that decisions being made by unelected bureaucrats in
those agencies are having on their everyday lives.

They see the effect of these decisions in the lunches that their
kids eat at school, in the requirements for their dishwashers and
for their ice makers and for their air conditioners. They’re outraged
by a proposed rule from the EPA which would turn the puddles in
their back yards into the waters of the U.S., and now last week
they saw a government takeover of the Internet through new net
neutrality regulations.

Every one of these regulations is an abridgement of some free-
dom, and it comes with a price tag. In fact, the Competitive Enter-
prise Institute estimates that the cost of these mandated regula-
tions is $15,000 per household, which is a staggering 23 percent of
the average household income in the United States. Twenty-three
percent of the income of average Americans shouldn’t be held hos-
tage by unelected bureaucrats.

Consistent with some of these excesses that I've mentioned, Mr.
Batkins, you noted in your testimony that since 2008 regulators
have added more than ;%(107 billion in annual regulatory costs. Did
I had hear that correctly?

Mr. BATKINS. Correct.

Mr. RATCLIFFE. All right. And did I also hear you today say that
the number of hours spend of Federal regulatory paperwork has ex-
panded to $9.3 billion with a b hours per year?

Mr. BATKINS. As of today, I think it was 9.98 billion.

Mr. RATCLIFFE. Well, I think you’d agree with me that’s an out-
rageous number, whether it’s 9.3 or 9.9.

Well, I think that we’re like minded on this issue, Mr. Batkins,
and I think we’re also both encouraged based on your testimony
about some of the legislation that we’re looking at, and you com-
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mented on Congressman Smith’s SCRUB Act and the Sunshine for
Regulatory Decrees and Settlement Act, that if it was imple-
mented, it would result in savings of billions of dollars in possible
benefits, and 1.5 billion hours less of paperwork. Did I hear that
correctly?

Mr. BATKINS. Correct.

Mr. RATCLIFFE. So my question to you is this, though: In your
opinion, why would the regulatory reform efforts in these bills suc-
ceed when so many others have failed to result in real reform on
these issues?

Mr. BATKINS. Well, part of the problem is that real reform in the
past has been left entirely to the discretion of agencies and with
no penalty or judicial review component at all. An agency can vio-
late the Paperwork Reduction Act generally without penalty. They
could not submit rules to GAO or Congress under the Congres-
sional Review Act without penalty, and the executive orders are
not subject to judicial review either.

It’s my understanding that SCRUB—the SCRUB Act does con-
tain that judicial review component, and here we’re actually taking
away a lot of what is supposedly a burden on regulators currently,
which is to review the cumulative stock of regulations. We’re tak-
ing that off of the agency’s plate and putting it in the SCRUB Com-
mission. So I think establishing a separate commission and includ-
ing those judicial review components is something that will make
sure this reform lasts.

Mr. RATCLIFFE. Terrific. Thank you, Mr. Batkins.

Mr. McLaughlin, you noted in your testimony that burdensome
regulations are effectively a hidden tax on Americans. That is
something that my constituents have heard me say often when
talking about regulations in this country.

You went on to say that regulatory reform, if done well, could re-
sult in a tax return that benefits most lower-income Americans.

Can you speak to the broader effect that such a—well, I'll call
it a tax refund would have on our economy? Specifically on family
purchasing power on—and on overall job creation?

Mr. McLAUGHLIN. Certainly, and thank you for the question.

There have actually been several studies published in peer-re-
viewed economics journals that have come to a consensus, contrary
to my fellow witness’ statement that macroeconomic effects of regu-
lation are negative. There was a study in the Journal of the Eco-
nomic Growth, and in several studies put out by the World Bank
were published in some top journals as well, and the consensus re-
sult of these studies is that we slow economic growth, and the pri-
mary mechanism that forces that to happen is through the hin-
drance of innovation.

So if you think about your constituents and a small business
man, perhaps, there, if he has a set of choices with which to make
his business work and as the—as regulations build up those choices
are more and more constricted, more and more constrained, then
by definition he will be less able to innovate. That’s the primary
mechanism, and whenever innovation is hampered, you’re going to
see negative effects on job growth.

In fact, there was a recent survey done of Silicon Valley CEOs,
one of the great engines of our economy, and it asked them what
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they think the biggest problem is for their business is, and they
said number one is regulation.

Mr. RATCLIFFE. Thank you.

My time has expired.

Mr. MARINO. Thank you.

I'm going to ask that Mr. Conyers make a statement at this
point.

Mr. CoNYERS. Well, thank you very much, Chairman Marino.

Mr. MARINO. Or introduce someone, I think.

Mr. CONYERS. I really wanted to give a welcome and a shout out
to Attorney Scott Peters, who in a second term, has joined the
House Judiciary Committee, and we’re very proud of him. He’s
from California, I think the San Diego area, and we all look for-
ward to working with you, and welcome aboard.

Mr. PETERS. Thank you very much.

Mr. CoNYERS. Thank you.

Mr. MARINO. You are welcome.

Now the Chair recognizes the newest Member, Mr. Peters from
California, who is under no pressure to perform now since he got
those glowing remarks from Mr. Conyers.

Mr. PETERS. Thank you, Mr. Chairman, and thank you, Mr. Con-
yers, for the very kind comments.

When I practiced law, I represented a lot of large and small busi-
nesses and government agencies trying to get through the permit
process, and I'm actually very sympathetic to the notion that we
should set high stands and we should respond in a timely way be-
cause in a microeconomic sense you talk to these businesses that
are really affected by the carrying costs of regulation, and actually
I was one of the Democrats that actually voted for this RAPID Act
last time, but I have an issue with it this time which is the sub-
section K prohibition of any consideration of the social cost of car-
bon, which is the economic, environmental, and social costs of car-
bon dioxide emissions by agencies in an environmental review or
decision making, and it applies to all Federal agencies by the terms
of this bill.

Accounting for the social costs of carbon and preparing for cli-
mate change, according to Mayor Bloomberg’s Report, which is a bi-
partisan report, it is a smart business practice, with greenhouse
gas driven changes in temperature will necessitate the construction
of new power generation capacity that the report estimates will
cost residential and commercial rate payers up to $12 billion per
year, and in 2014 the Pentagon also issued a report on the security
risks of climate change, finding that climate change poses an im-
mediate threat to national security due to increased risks of ter-
rorism, food shortage, poverty, and infectious diseases.

So I guess I'd ask Mr. Kovacs, Mr. Batkins, and Mr.—Dr.
McLaughlin, if any of you sees this ban on considering the social
costs of carbon as necessary to achieving the regulatory reform of
this act, and if you do see it as important, where would we evalu-
ate as a Nation the costs of carbon issues that the business commu-
nity and the Pentagon have raised?

Mr. Kovacs. Sure. Well, first of all, I'm honored to get your first
question. So I thank you very much.
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The issue with social—first of all, I don’t know how it even got
in the bill. I think was an amendment so

Mr. PETERS. It was an amendment. Right.

Mr. KovAcs. Because it wasn’t in the original bill.

I think that the issue, and I'm just talking about from the out-
side, that it’s been used roughly by 62 times, and I don’t think any-
one has a problem with that, but it’s never gone through either the
Data Quality Act peer review or any type of the public comment,
and I think that if you could work out a way in which to send it
through public comment so people know what the assumptions are
that they’re using and how it’s being factored in, that the way it
is now is it could be set at $5 or it could be set at 50 or 100.

Mr. PETERS. Would—Mr. Kovacs, wouldn’t the NEPA process by
its process be a process in which we could evaluate that and

Mr. KovAcs. No. Because it’s more of a—I think it’s more of an
economic issue, and there may be ways in which the agency that
uses it could do it. I think it’s easy, and we’d be—I mean, that’s
one we would

Mr. PETERS. But it doesn’t have to be in this bill, does it, to
achieve the regulatory reform?

Mr. Kovacs. I didn’t even—really, until today I didn’t even know
it was in the bill.

Mr. PETERS. Okay. Good. Either of you think it’s important to
this bill to achieve regulatory reform?

Mr. BATKINS. The RAPID Act wasn’t something I specifically ad-
dress in my testimony. From just my initial—I know that social
cost of carbon has been a part of Federal rule making, I think,
since 2009, 2010, varying every year and depending a lot on dis-
count rate, but I haven’t evaluated its

Mr. PETERS. Okay.

Mr. BATKINS [continuing]. Impact on RAPID.

Mr. PETERS. Dr. McLaughlin?
hMr. MCLAUGHLIN. I'm afraid I don’t really have an opinion on
this.

Mr. PETERS. Okay. So I would just make the comment, I—MTr.
Trot’s example, he’s left now, but it’s an example that I’'ve given for
my clients many times. You know, you have—you make an invest-
ment, you have to carry the cost of the—of the debt on that invest-
ment if you borrowed money for a period of time, and you can’t get
a return until you can get your permits, and so I'm very sympa-
thetic to working on this, but it does strike me that this ban on
the considering the social costs of carbon, even as part of a quicker
reduced tighter regulatory process is gratuitous, it’s unnecessary,
and I'm going to ask my—at appropriate time I'll ask my colleagues
to amend the bill to remove that prohibition. It will certainly make
it much more attractive to me to vote for it, and I think to a lot
of my colleagues on this side of the aisle.

Mr. Chairman, thank you very much. I yield back.

Mr. MARINO. Thank you.

I'm now going to recognize myself for 5 minutes of questioning,
and first of all I would like to enter into the record an article dated
Tuesday, January 18, 2011, in the Wall Street Journal states that
“President Obama announced that he will be signing an executive
order to review regulations with an eye toward getting rid of
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unneeded regulations and making existing regulations less intru-
sive and more flexible,” and he goes on to say that the costs will
be a factor that’s considered in this as well as environmental issues
and seeing that we can get regulation in permits submitted much
sooner than we’re doing at this point.

[The information referred to follows:]
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Toward a 21st-Century Regulatory
System

If the FDA deems saccharin safe enough for coffee, then the EPA should not treat it as
hazardous waste.

By BARACK OBAMA
Updated Jan. 18, 201112:01 a.m. ET

For two centuries, America’s free market has not only been the source of dazzling ideas
and path-breaking products, it has also been the greatest force for prosperity the world
has ever known. That vibrant entrepreneurialism is the key to our continued global
leadership and the success of our people.

But throughout our history, one of the reasons the free market has worked is that we
have sought the proper balance. We have preserved freedom of commerce while
applying those rules and regulations necessary to protect the public against threats to
our health and safety and to safeguard people and businesses trom abuse.

From child labor laws to the Clean Air Act to our most recent strictures against hidden
fees and penalties by credit card companies, we have, from time to time, embraced
common sense rules of the road that strengthen our country without unduly
interfering with the pursuit of progress and the growth of our economy.

Sometimes, those rules have gotten out of balance, placing unreasonable burdens on
business—burdens that have stifled innovation and have had a chilling effect on growth
and jobs. At other times, we have failed to meet our basic responsibility to protect the
public interest, leading to disastrous consequences. Such was the case in the run-up to
the financial crisis from which we are still recovering. There, a lack of proper oversight
and transparency nearly led to the collapse of the financial markets and a full-scale
Depression.
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Over the past two years, the goal of my administration has been to strike the right
Dbalance. And today, I am signing an executive order that makes clear that this is the
operating principle of our government.

This order requires that federal agencies ensure that regulations protect our safety,
health and environment while promoting economic growth. And it orders a
government-wide review of the rules already on the books to remove outdated
regulations that stifle job creation and make our economy less competitive. It's a
review that will help bring order to regulations that have become a patchwork of
overlapping rules, the result of tinkering by administrations and legislators of both
parties and the influence of special interests in Washington over decades.

Where necessary, we won't shy away from

addressing obvious gaps: new safety rules for
infant formula; procedures to stop preventable infections in hospitals; efforts to target
chronic violators of workplace safety laws. But we are also making it our mission to
root out regulations that conflict, that are not worth the cost, or that are just plain
dumb.

For instance, the FDA has long considered saccharin, the artificial sweetener, safe for
people to consume. Yet for years, the EPA made companies treat saccharin like other
dangerous chemicals. Well, if it goes in your coffee, it is not hazardous waste. The EPA
wisely eliminated this rule last month.

But creating a 21st-century regulatory system is about more than which rules to add
and which rules to subtract. As the executive order I am signing makes clear, we are
seeking more affordable, less intrusive means to achieve the same ends—giving careful
consideration to benefits and costs. This means writing rules with more input from
experts, businesses and ordinary citizens. It means using disclosure as a tool to inform
consumers of their choices, rather than restricting those choices. And it means making
sure the government does more of its work online, just like companies are doing.

We're also getting rid of absurd and unnecessary paperwork requirements that waste
time and money. We're looking at the system as a whole to make sure we avoid
excessive, inconsistent and redundant regulation. And finally, today I am directing
federal agencies to do more to account for—and reduce—the burdens regulations may
place on small businesses. Small firms drive growth and create most new jobs in this
country. We need to make sure nothing stands in their way.

http:/www wsj.com/articles/SB1C00142405274670335660457603827 2112103698
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Mr. MARINO. So with that, Mr. Kovacs, if there are true environ-
mental problems with a project, with a given project, will the
RAPID Act prevent Federal officials from assuring that those prob-
lems are dealt with before a permit is granted?

Mr. Kovacs. Yes. I mean, all of the—all of the problems, all of
environmental commitments and all of the permit requirements
have to be complied with. There is—there is no substantive change
anywhere in Federal law. This is purely—and I keep on saying
this—this is purely a management bill where you have a lead agen-
cy coordination with the states, and you have some timeframes,
and that’s all this bill does.

And if you look at what CEQ is doing, the President’s executive
orders, what they’ve done in the Senate on safety, the Republicans
and the Democrats have been on the same side of the page on this
type of an issue for a while.

Mr. MARINO. Some have suggested, again, Mr. Kovacs, that the
RAPID Act would gut NEPA. Would it or would it not?

Mr. KovAcs. No. It doesn’t do anything to the substance.

Mr. MARINO. Okay. Dr. McLaughlin, Mr. Narang made an asser-
tion that arguments linking regulations to job losses and depress
e}(ion‘(?)mic growth are pure fiction. Would you like to respond to
that?

Mr. McLAUGHLIN. Certainly. There was a article in the highly re-
spected journal, the Journal of the Economic Growth, a peer-re-
viewed economics journal by Professors John Dawson and John Ce-
dars that found the accumulation of regulation hinders economic
growth by about 2 percent per year. There have been other studies
that have found similarly large hindrances of economic growth
from regulatory accumulation published in such respected journals
as the Quarterly Journal of Economics, it’s one of the top journals
that there is in economics, as well as in economics letters from
such esteemed bodies as the World Bank.

So I think it’s patently false to say that there is no evidence that
the accumulation of regulation harms economic growth.

Mr. MARINO. Again, Mr. McLaughlin, the SCRUB Act also au-
thorizes the Retrospective Regulatory Reform Commission to rec-
ommend to Congress whether statutory authority to promulgate
regulation should be repealed.

Why is that feature of the bill important?

Mr. MCLAUGHLIN. I'm sorry. Could you repeat that. I couldn’t
quite catch it.

Mr. MARINO. Yeah. The SCRUB Act also authorizes the Retro-
spective Regulatory Review Commission to recommend to Congress
whether statutory authority to promulgate regulations should be
repealed.

Why is that feature of the bill important?

Mr. MCLAUGHLIN. Thank you. That’s actually quite important
because the source of a problem—regulations come from statutes.
The Congress requires regulators to make rules. But if Congress
required that in such a way that the regulator is limited in his
choices, in other words, that the regulator has to make a rule that’s
not effective, for example, then we need to point back to the source
of the problem itself.

Mr. MARINO. Okay. Mr. Narang, again, is that correct?
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Am I pronouncing your name correct? I apologize. I've been try-
ing to get this straight for a couple minutes.

Mr. NARANG. Thank you. There’s a far more direct way also for
Congress to do that same act—take that same action, which would
be to directly repeal statutes. So, for example, if Congress wants
to directly repeal the Clean Air Act, it can do so in a very direct
way. We don’t need a commission—a taxpayer-expensed commis-
sion to make those recommendations.

Mr. MARINO. But do you agree with me that the RAPID Act does
not tell any agency how to go through the permitting process and
how to do their evaluations?

Mr. NARANG. I think also taking into consideration what Con-
gressman Peters just pointed out, that the social costs of carbon is
not to be incorporated into these environmental impact statements,
it puts a very heavy thumb on the scale in favor of projects that
would emit large amounts of carbon in the atmosphere and con-
tribute to climate change.

Mr. MARINO. But do you know the argument and the climate
change issue has been going on for years and years, and it’s appar-
ent that each side can bring in all kinds of witnesses to counter the
other side, but don’t you think that 15 years is way too long for
the Federal Government and other governments to determine
whether a permit should be issued?

Mr. NARANG. I would agree with that, and I'd also say that 15
years is far too long for—in critical public health and safety meas-
ures. Unfortunately, at Public Citizen we have a quite a few exam-
ples of public health and safety measures that took longer than 15
years to protect the public.

Mr. MARINO. And I see that, you know, my time has expired.

And I want to thank everybody for being here today. I know
we're going to vote. I don’t think it’s going to be in the next couple
of minutes, but it’s closely coming.

This concludes today’s hearing, and thanks to all of our witnesses
for attending, and without objection, all Members will have 5 legis-
lative days to submit additional written questions for the witnesses
or additional materials for the record.

And the hearing is adjourned, and thank you.

[Whereupon, at 5:29 p.m., the Subcommittee was adjourned.]
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MISSOURI FARM BUREAU FEDERATION
P.O. Box 658, 701 South Country Club Drive, Jefferson City, MO 65102 / (573} 893-1400

March 2, 2015

The Honorable Bob Goodlatte
Chairman

Committee on the Judiciary

2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Goodlatte:

On behalf of Missouri Farm Bureau, the state’s largest agriculture organization, I am pleased to
support H .R.. 1155, the Searching For and Cutting Regulations That Are Unnecessarily
Burdensome Act of 2015 (SCRUB Act). For some time, our members have been concerned
about the federal regulatory climate; those concerns have only deepened in recent years. 1tis
imperative the 114" Congress passes H.R. 1155 and other bills to provide meaningful regulatory
reform.

As 1 travel the state visiting with farmers and ranchers, rules proposed by federal agencies—
particularly the Environmental Protection Agency—are the topics most frequently mentioned,
along with the impacts of regulations already in effect. While our top federal priorities include
opposing expansion of federal jurisdiction under the Clean Water Act and reforming the
Endangered Species Act to balance the needs of species with the needs of people, we hope to
also make progress in other areas.

Generally speaking, our organization expends a great deal of effort during the formal rulemaking
process to make agency officials aware of farmers’ and ranchers’ views and explain the
economic impacts because, as we have learned through the years, it is very difficult to make
substantive changes once a regulation is final. We support your proposal because it would
establish a bipartisan commission charged with reviewing existing federal regulations and
identifying those that are unnecessary and should be repealed.

Reforming the rulemaking process is critically important, as is providing rigorous oversight of
regulations already in place. We appreciate your leadership on this issue,

Sincerely,

G ot~

Blake Hurst
President
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Questions for the Record from Representative Doug Collins for
the Hearing on H.R. 348, the “Responsibly and Professionally Invigorating
Development Act of 2015," H.R. 712, the “Sunshine for Regulatory Decrees and
Settlements Act of 2015,” and H.R. 1155, the “Searching for and Cutting Regulations that
are Unnecessarily Burdensome Act of 2015.”

March 2, 2015

Questions for William Kovacs

1. Could you describe and provide a brief example of how Sue and Settle agreements can go
beyond enforcing statutory deadlines and instead become the de faclo legal authority for
expensive regulatory actions? Could you provide a brief example?

Yes. Although advocacy groups most commonly engage in sue and settle agreements to
enforce statutory deadlines for agency actions they consider priorities—thereby altering an
agency’s existing resource priorities—some agreements involve agency actions wholly unrelated
to statutory deadlines. For example, in response to a complaint filed in January 2009 by
advocacy groups, EPA agreed in May 2010 to establish stringent new water standards to
accelerate the ongoing state-led program to clean up Chesapeake Bay. EPA relied on an
unprecedented regulatory tool, “federal backstopping” to force state and local authorities to
implement the accelerated federal plan. This is precisely the action that advocacy groups had
demanded of EPA. EPA was not required to establish a federal plan for Chesapeake Bay, and
federal backstopping is not a requirement of the Clean Water Act. In the end, EPA has relied on
the consent decree itself—signed by a federal judge and under the court’s continuing
jurisdiction—as the legal basis for the federal Chesapeake cleanup plan.

Similarly, in 2006 EPA was sued over a final rule on protecting human subjects in
research involving pesticides. Advocacy groups claimed that the rule didn’t go far enough. In
November 2010, EPA and the advocacy groups finalized a settlement agreement requiring EPA
to include specific regulatory text in a new proposed rule. The advocacy group’s influence over
the actual substance of the rule is reflected by the fact that EPA incorporated the specific
regulatory text into the proposed and final rules. EPA was not mandated by statute to take any
action on the human testing rule and was not required by any statute to accept verbatim
regulatory language sought by the advocacy groups in closed-door settlement negotiations.

Further, in May 2009, an advocacy group sued EPA challenging the agency’s approval of
Washington State’s 2008 list of impaired waters under the Clean Water Act. The group
contended that the state had failed to include coastal waters impaired by lower pH because of
rising CO2 levels. To settle the case, EPA agreed to take public comment on issuing guidance
on the issue of whether coastal waters should be listed as “impaired” because of CO2-related
acidification.! EPA had not interpreted the Clean Water Act to require such a listing,
Subsequently, on November 10, 2010, EPA issued guidance to the states and EPA Regions
instructing them to list coastal waters as “impaired” where there is data to indicate a change in
the pH of coastal waters

175 Fed, Reg. 13,537 (March 22, 2010).
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Finally, advocacy groups frequently challenge EPA’s approval of state renewals of Clean
Air Act Title V operating permit to coal-fired utilities, arguing that the permit in question should
be conditioned on CO2 reduction requirements. EPA often agrees through settlements to
consider such conditions on a specified timetable.

2. What recourse _ifany is available for third parties to challenge Sue-and-Settle
agreements under curreni law? How can third parties challenge an agency’s surrender
of its discretionary power?

At present, it is virtually impossible for third parties to challenge sue-and -settle
agreements. First, it is almost impossible to get a seat at the negotiating table. Even in cases
where there are multiple litigants, courts often allow advocacy groups to negotiate directly with
EPA or other relevant agencies, leading to settlement agreements that exclude all interests except
those of the advocacy group and the agency. In the case of the Mercury Air Toxics (MATS) rule
(another stringent federal rule that was not specifically required by the Clean Air Act), an
affected industry group was able to intervene in the settlement negotiation, only to be shut out of
the settlement process and not even be notified that EPA and the advocacy group had drafted a
proposed consent decree. The federal judge signed the consent decree despite concerns that the
industry intervenor had been wholly excluded from the process.

Second, many sue and settle agreements are not made available to the public until after
they have become legally effective. There is no way to challenge the terms of a sue-and-settle
agreement after it has been signed by a judge. At present, only settlements involving the Clean
Air Act are required to be put out for public notice and comment in the Federal Register under
section 113(g) of the Act.

Third, submitting adverse public comments on a proposed settlement or consent decree
virtually never results in moditications to the settlement or decree. While EPA acknowledges
that it frequently receives adverse comments pursuant to its Clean Air Act section 113(g) notices
of proposed consent decrees, the agency can only point to ene such proposed consent decree that
was modified because of adverse comments.

At present, therefore, there is no effective, reliable mechanism for third parties to have
any real influence over an agency’s decision to enter into a sue-and-settle agreement, even if the
agency effectively surrenders its discretionary power through such an agreement.

3. Could you speak to the effects that regulations resulting from consent decrees and
settlements can have on current workers and senior workers? [or example, how long
does it take for displaced workers or workers who are semior in their positions, trades or

2 During her Scnate confirmation, EPA Administrator Gina McCarthy stated that the deadline EPA and an advocacy
group had agreed upon for (he Brick Maximum Achicvablc Control Technology (MACT) mule was adjusted becausc
of adverse conuments from the Brick Industry Association .See 77 Fed. Reg. 73029 (December 7, 2012); 78 Fed.
Reg. 2,260 (January 10, 2013).
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professions 1o be retrained for new jobs with comparable pay? Are displaced workers
and senior workers typically able (o find new jobs relatively quickly, in the same
geographic area and at comparable pay? What kinds of jobs are typically harmed by the
regulations resulting from the types of agreements mentioned above?

Notwithstanding the congressional mandate for EPA to conduct “continuing evaluations
of potential loss or shifts in employment which may result from the administration or
enforcement of [environmental statutes];” EPA has not considered employment or job
displacement impacts when performing regulatory impact analyses. Thus, the available evidence
of job displacement impacts comes primarily from two sources: 1) retrospective reviews of the
impacts of regulations that use statistical analysis of employment in the regulated industry before
and after regulation, and 2) impact analyses that use sophisticated economic models to project
what impact the costs imposed by a regulation will have on employment.

Retrospective reviews of regulatory impacts on jobs find consistently that jobs in the
regulated industry, and in industries related through the supply chain, suffer job displacement
from costly regulations. For instance, a 2012 study by Greenstone, List, and Syverson found that
Clean Air Act regulations decreased productivity leading to job losses in affected industries.* A
2010 paper by Hanna found that U.S. firms shifted production to foreign markets as a result of
the 1990 Amendments to the Clean Air Act, leading to job losses among American workers.”

Economic modeling can also inform policymakers about job losses from regulation
before a new rule goes into effect. In 2013 the Chamber commissioned a study by NERA
Economic Consulting that examined EPA’s use of job impact estimates in response to E.O.
13,563’s requitement to do s0.° The study found that EPA infrequently conducted job impact
analyses, and that when they did, they used inappropriate methods that vastly underestimated job
losses, and in some cases even allowed them to estimate that proposed regulations would have a
positive net jobs impact. The NERA study that while EPA claimed that its 2012 Mercury and
Air Toxics Standard (MATS) would create 46,000 temporary construction jobs and 8,000
permanent jobs as a result of imposing nearly ten billion dollars of new annual costs on the
electricity generation sector, using appropriate whole economy modeling the rule would actually
cause the equivalent of 50,000 to 85,000 lost jobs annually.

As a result of the NERA findings, the Chamber has urged the EPA to adopt whole
economy, or economy-wide, modeling of the economic impacts of its regulations rather than the
piecemeal and incomplete approach the agency has traditionally used. The EPA recently
convened a Science Advisory Board panel to explore the subject of using such models in its

3 See. e.g., 2 US.C.§ 7621(a).

* Michael Greenstone, John A. List, and Chad Syverson. 2012. The effects of environmental regulation on the
competitivencss of U.S. manufacturing. NBER Working Paper 18392, MIT Department of Economics Working
Papcr No. 12-24.

*R. Hanna. 2010, US cnvironmenial regulation and FDI: cvidence [rom a pancl of US-based multinational firms.
American Economic Journal: Applied Economics, 2(3): 158-189,

“NERA Economic Consulting 2013, “Estimating Employment Impacts of Regulations: A Review of EPA’s
Methods for Its Air Rules.”

w
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rulemaking.7 The Chamber believes that whole economy modeling should be used for all EPA
rulemakings for which compliance costs exceed one billion dollars annually.

For example, how long does it take for displaced workers or workers who are senior in their
positions, irades, or professions (o be retrained for new jobs with comparable pay? Are
displaced workers and serior workers ypically able (o find new jobs relatively quickly, in the
same geographic area and at comparable pay?

While the length of time it takes displaced workers, especially senior level workers, to
find new employment after regulation pushes them out of their old job is almost wholly
dependent upon the health of the local economy in which they are located, it is a near certainty
that they will never find employment at comparable pay again. Labor markets across the U.S.
vary greatly by region, by whether they are rural or urban, and by the local industrial mix, and
the nationwide impact of business cycle fluctuations also play a significant role. Therefore, it is
always hard to pin down how long any displaced worker will remain unemployed. Research by
Walker has shown that workers in newly regulated industries have faced significant lost
earnings, largely as a result of persistent unemployment and subsequent underemployment for
workers displaced as a result of regulation.® Other research by Walker found that a non-
attainment designation (for ozone NAAQS) for an area resulted in the local labor force having
the present discounted value of lifetime earnings reduced by 20%.° Tob displacement caused by
regulation is a serious, long-term problem that follows the affected workers for the rest of their
working lives.

What kinds of jobs are typically harmed by the regulations resulting from the types of
agreements mentioned above?

Job losses from regulation are most obvious in the industries directly impacted by new
regulatory requirements, or by industries closely connected in the supply chain. When businesses
are required to borrow and spend money for regulatory compliance, they often have less ability
to invest elsewhere, such as on research and development or equipment. For example, while the
MATS rule discussed above will not be fully implemented for another year, the rule is already
having major employment impacts on the coal industry.lo However, it will also have impacts on
additional, related industries, such as railroads (the primary method of shipping coal) and
industries that use a lot of electricity, such as manufacturing. In fact, in the research for the
Chamber cited previously NERA estimated that a number of EPA Clean Air Act rules would
have significant negative employment impacts on manufacturing.

. ab/sabpeople. nsf/WebCommitteesSubcommittees/Economiv -
wi OModeling%s20Fancl.
¥ Reed Walker. 2012. The Transitional Costs of Sectoral Reallocation: Evidence from the Clean Air Act and the
Workforce. US Census Bureau Center for Economic Studies Paper No. CES-WP- 12-02.

?W. R. Walker. The transitional costs of scctoral reallocation: evidence from the Clean Air Act and the workforee,
The Quarterly Journal of Feonomics, 1787-1835

1 See Washington Post, “Study: Coal Industry Lost Nearly 50,000 Jobs in Just Five Ycars” (April 1, 2015)
(altributing dramatic reduction in coal industry jobs to multiple factors, including “increascd regulatory initiatives by
the Obama administration” and noting that workers in affected coal regions do not typically get newly-created jobs
in natural gas and renewable energy industries).
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A 2010 study by the Swedish Agency for Growth Policy Analysis evaluated regulatory
burdens across nations and the effects of regulations on economic growth and vitality. The study
found that higher regulatory burdens (1) raise the costs of business operations, (2) make capital
financing more expensive and harder to obtain, and (3) act as a barrier to entry for new firms,
resulting in less competition and less ability to innovate and adapt to new economic conditions or
new technologies. Countries having a heavier regulatory environment were found to be less
entrepreneurial and to experience significantly slower growth of per capita income. In sum,
excessive regulation results in a stagnant, ossified economy and an overall standard of living that
is lower than that found in countries with similar resources but less burdensome regulations.'!

Regulators too optimistically assume that workers who are displaced from long-held jobs
by regulations will quickly find new, comparable work. In reality, many workers never return to
full-time work, and those who do often earn below their previous wage levels long after re-
employment. The Bureau of Labor Statistics’ Displaced Worker Survey in January 2012 found
that among the 6.1 million workers who lost long-tenured jobs between 2009 and 2011, 44%
were still unemployed up to three years later.

Workers age 60 or older are the most likely to be unemployed or not in labor force,'* and
more than half of those without jobs drop completely out of the labor force, and simply give up
looking for work (see Figure 2). For workers age 65 and older the proportion remaining jobless
is 75%. Further, BLS data shows that even for workers in their 20s, more than 30 percent remain
jobless up to three years after losing a job that they had held for a significant time.

Similarly, regulators usually assume that workers who lose jobs because of their
regulatory decisions will find new jobs that pay as well as lost jobs. The reality is that even
when displaced workers find new jobs, those jobs pay less than their lost jobs. The earnings loss
is greater for older displaced workers, and the earnings loss is not just temporary. Studies of
payroll records show that the negative impacts last for decades. Twenty years after losing a
long-tenured job, workers earm 15% to 20% less than comparable workers who experienced no
job loss (see Figure 3).1°

! Swedish Agency for Growth Policy Analysis, “The Economic Effects of the Regulatory Burden” Report
2010:14. www growthanalysis.se.
12 U.8. Chamber analysis of micro-data (independent respondent records) files of the Displaced Worker Survey
supplement (o the Current Population Survey published by the Burcau of Labor Statistics/Census Burcau at
;b}mu’/ﬂxe:datmveb. o/ TheDataWeb/lannchDEA bt

1d.
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The workers who lose their jobs today because regulation forces the plants where they
have invested their working lives to shut down typically do not have the skills needed to take the
new jobs that EPA promises will materialize, and typically new jobs when they materialize are in
different places than the jobs destroyed. For example, the basic idea that a job lost today at a
power plant in Ohio that shuts down will be replaced within a year or two by a new job at an
electric vehicle plant in California is little comfort for workers who need to feed their families
and to make their mortgage payments in Ohio today.

Consider the potential economic losses faced by just the 2,000 Appalachian coal miners
who lost their jobs in May and June 2012. Based on average experience reported in the most
recent BLS survey of displaced workers, 860 of those 2,000 workers can expect to still be jobless
(either looking for work or given up looking) three years from now. Based on the average hourly
pay of production workers in the coal mining industry,14 those 860 workers and their families can
expect each to lose over $151,000 in income from three years of joblessness. That amounts to a
total economic loss of $126 million for those 860 families over three years and more losses as
more years of joblessness accumulate.

What of the other workers, the ones who are lucky enough to find new jobs within three
years? Based on the averages from current average duration of unemployment published by
BLS, even they will face 39 weeks of unemployment and an income loss of $38,313 each during
their job search (totaling $36.7 million for those 1,140 workers and their families.) The
displaced worker survey data also suggests that 615 of them will have to take a significant cut in
pay when they do find new work, adding further to the burden that they carry from their job
displacement.

The table below shows the employment decline in a few of the industries significantly
affected by EPA rulemaking since 1990." Furniture, steel, sawmills/wood preserving and
underground coal mining have been particularly hard-hit, each losing over 40 percent of the jobs
that existed in 1990. The six industries shown accounted for over one million jobs in 1990 and
by 2011, job losses totaled 472,300.

Table A
Employment Losses Selected Industries 1990 to 2011
Employment
N Percent Cha
(thousands) ereen nge
Bituminous coal and lignite surface mining 171 30.6%

!4 According to Bureau of Labor Statistics Occupational Employment and Earnings Survey data for May 2011,
average hourly pay was $24.31 per hour. Weekly and annual earnings do are based on 40 hours per week and do not
includc overtime pay that many miners reccive.

!> The change in cmployment by indusiry was calculaied by a U.S. Chamber analysis of annual average cmploymeni
by industry dala published by BLS for 1990 and [or 2011. [n cach casc, the published 2011 average annual
cmployment level was subtracted [rom (he 1990 level to oblain the dilferences indicated in the chart (in cach casc
the difference is a loss, because 2011 total employment for each industry was less than the 1990 level. The
percentage change was calculated as the job loss total divided by the 1990 employment level.

7
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Bi'tu.minous coal underground mining and anthracite 328 10.8%
mining

Sawmills and wood preservation 64.0 43.2%
Lime, gypsum, and other nonmetallic mineral products | 16.3 16.7%
Iron and steel mills and ferroalloy production 93.2 49.9%
Furniture and related products 248.9 41.4%
Total 4723 40.4%
Source: Bureau of Labor Statistics, Current Employment Statistics series

Even if job growth was spurred in other industries, the reality is that 472,000 workers and
their families were burdened with the economic costs of job loss and the necessity to search for
and retrain for replacement jobs. In many cases they have faced many months of unemployment
before finding new jobs. In today’s economy, according to Bureau of Labor Statistics data, the
average job seeker has been looking for work for 39 weeks — over nine months.

This is not an exhaustive list. Tt is merely a list of a few selected industries that have
been affected by EPA regulations. While these job losses were not necessarily solely the result
of environmental regulations, even in cases where industries were also declining for other
reasons, it is reasonable to argue that regulatory burdens made matters worse. The important
point is that EPA has not done the work that Congress repeatedly called for it to do with respect
to investigating and tracking industries impacted by its regulations (past and proposed) to
determine the extent to which worker displacement is the result of environmental regulations and
to consider what steps could be taken by the government to ameliorate the burdens of job
displacement that government policy decisions impose on working families.

Recent studies highlight the startling human dimension of unemployment. For example,
one study of mid-career workers who lose long-held jobs found:'®

A worker displaced in mid-career can expect to live about one and half years less
than a non-displaced counterpart. The reduction in life expectancy is smaller for
older workers who experience lower lifetime earnings losses and are exposed to
increased mortality for a shorter period of time. Our results do not speak to the
role of non-economic factors such as stress, self-worth, and happiness.17

16 Danicl Sullivan and Till von Wachter, “Job Displaccment and Mortality: An Analysis Using Adminisirative
Data: Quarterly Journal of Economics, Vol. 124 (2009), number 3 (Aug), pp. 1263-1306 at
http:/fgie.oxfordjournals.org/content/ 1 24/3/1263.short,

' Sullivan and von Wachter at 1290.
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Moreover, the rate of suicides for unemployed workers also increased by up to ten percent.18

These are real people, and not EPA’s computer modeled people.

EPA needs to consider more than the supposed net impacts of a new regulation, viewed
inisolation. While EPA’s regulations have both benefits and costs, the reality is that the winners
and the losers are usually not the same people and usually do not even live in the same
communities. EPA’s regulatory decisions create massive shifts in the structure of the economy,
benefiting some workers, some communities and some industries and imposing costs or
devastation on others. Even if EPA’s redistributive mandates yield a net benefit for society as a
whole over time, the rapidity of change that EPA mandates and the nationwide scope of change
is a tremendous shock to the economic system. EPA needs to consider how it can lessen the
burdens it is placing on the workers, families and communities that it targets for losses.

EPA could reduce the economic shocks of its rules by adopting more gradual approaches
that phase in new standards over longer periods of time and that apply new standards only to new
facilities, thereby cushioning the impacts on existing facilities and the communities they are
located in. New technologies yield net benefits to society, but efficiency gains come with costs
as jobs and industries dependent on older technologies are replaced. But in the case of
technological change, the typical experience is gradual adjustment that cushions the shocks of
economic change. EPA should endeavor to make its program of environmental change resemble
more closely the successful experience of adoption of technological change. In addition to
gradual schedules for adoption of new standards, EPA might also feature greater reliance on
voluntary compliance, demonstrations, and incentive programs. A more gradual approach to
regulation implementation would yield the added benefit of facilitating empirical study of effects
to ensure that policies really are effective and on the right track.

"% Id. at note 49. See also Ammie Lowery, “Death and Joblessness,” Washington Independent, August 17, 2010 at
htip/fwashingtonindepenrdent cony/94 ath-and-joblessness.
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Mr. Amit Narang
March 17, 2015
Page 2

Questions submitted for the Record from Representative John Conyers, Jr. and
Representative Henry C. “Hank™ Johnson, Jr.

Sunshine for Regulatory Decrees and Sefilements Act

1. In his testimony before the Subcommittee in June 2013 in opposition to H.R. 1493, the
“Sunshine for Regulatory Decrees and Settlements Act of 2013,”! John Walke, a senior
attorney with the Natural Resources Defense Council, argued that “[ujnsubstantiated
charges from those with an anti-regulatory political agenda should not form the basis for
legislation.” Do you agree?

B

Please explain how consent decree practices have resulted in beneficial settlements for all
parties—including corporations—and produced good environmental outcomes,

3. How would H.R. 712 undermine judicial anthority?

4. Why did Congress allow citizens to file suits against agencies?

3. What legal mechanisms are in place that would address the supposed “sue and settle”
problem?

6. Under what circumstances does an agency typically agres to settle when it is sued for

failure to issue a rule?

7. What are the principal flaws in the Chamber of Commerce’s report entitled *“Sue and
Settle: Regulating Behind Closed Doors™?

SCRUB Act

1. ‘What are some of the problems with the proposed “regulatory cut-go” requirements
contained in Title Il of the SCRUB Act?

2. Title Il of the SCRUB Act requires agencies to eliminate rules identified by the
Comumission and agreed to in a joint resolution by Congress.
Are agencies able to simply rescind rules, or would agencies be required to go through the
samme notice-and-comment process that was required to issue the rule in the first place?

3. Tn a May 2C12 article in Bloomberg, Mr. Kovacs stated that rescinding a rule is “just as

hard as proposing ene; it literally takes a full rulemeking process.” Do you agree? How
long does a fuil ruternaking process take?

! Hearing on H.R. 1493, the "Sunshine for Reguiatory Decrees and 3 s Act 6f 2013, Befove the Subcomin.
on Courts, Commercial and Adminisirative L. uf the H. Comm. on the Fydiciary, 113th Cong, 1 X
* William L. Kovaes et al,, Sue and Setile: Regulating Behind Closed Doors, U.S. CHAMBER OF COMMERCE (May
2013}, https:/Avww.uschamber.comy/sites/defauit/files/documents/files/ SUBANDSETTLEREPOR T-Final.pdf.

%
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4, What are the ramifications of requiring the White House Office of Information and
Regulatory Affairs (OIRA) to review certifications of independent agency cost estimates
under section 203 of the SCRUB Act?

5. With respect to the current processes and procedures for retrospective review, how have
agencies implemented Executive Orders 13,563 and 13,5792

6. Section 553(e) of the Administrative Procedure Act states that “[e]ach agency shall give
an interested person the right to petition for the issuance, amendment, or repeal of a rule.
How often is this process utilized? Does it already permit public participation in the
regulatory process?

5

7. In a December 2014 report commissioned hy the Administrative Conference of the
United States (ACUS), Professor Joseph E. Aldy, an Assistarit Professor of Public Policy
at Harvard's John F, Kennedy School of Government, notes that even “absent a joint
resolution, the recommended list of rules still imposes a meaningful constraint on
regulators.” How does the SCRUB Act affect agency rulemaking even where Congress
does not approve or has not yet approved the Commission’s recommendations through a
joint resolution?

8, In his 2014 report, Professor Aldy also found that regulatory cut-go is “inconsistent with
fundamental principles of regulatory policy” because it subverts the role of government,
which is “to corvect failures in the operation of markets” through market interventions
that maximize net social benefits.”® What is your response?

9. At several points in the SCRUB Act, the term “costs to the United States economy™
appears, but it is not defined. The bill also uses terms such as “excessive compliance
costs” and “excessively burdensome.” How would a court construe these terms if
challenged? Would the court in essence be forced to define portions of the SCRUB Act?

10.  The SCRUB Act also states that the Corunission is required to “identify the annuaf cost
of the rule,” but is silent about the rule’s benefit, Thus, if the annual cost of the rile is
$20 million, but its benefits are $200 million, is that relevant to the Commission’s
analysis?

11, Under titles I and 11T of the SCRUB Act, would an agency that has climinated a rule
identified by the Commission-— one that hypothetically has a cost of $10 million and

Efforts To Review, Redice Regulations, BLOOMBERG GOV'T (May 14, 2012,
item/TNsUKFAGOqgMeSBmiFS-hw,

® Cheryl Bolen, White House Continuss
10:28 AM), http/fwww.bgov.com/new

* Juseph A earning from Experience: Au Asses of the Retrospective Reviews of Agency Rules and the
Evidence for Improving the Design and Implementaiion of Regulatory Policy, ADMIN, COMF. OF Tak 118, (Nov, 17,
2014}, hiipst/www.acus.gov/sites/default/files/d ‘Aldy%2520Rero%2520Review2 520Drafi%252011-

17-2014.p
fid
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benefits of $8 million-—be prevented from issuing a substantially similar new rule that
has 310 million in costs and benefits of $220 million?

12, How does the SCRUR Act’s look-back requirement differ from retrospective review
currently required by executive orders?

RAPID Act

1, In his written testimony, Mr, Kovacs argues that the major cause of delays in federal
permitting is the mandate to conduet environmental reviews under the National
Environmental Policy Act (NEPA). What is your response?

2. In his written testimony, Mr. Kovacs lists various initiatives undertaken by the Obama

Administration and the Council on Environmental Quality to improve environmental
reviews, including guidelines to promote interagency cooperation.

a) How have these initiatives have changed the project-approval process under NEPA?

b) Rather than dramatically amending the project-approval process under NEPA that
would only apply to a subset of projects subject to environmental review, wouldn’t it
make more sense to see how and whether these broad initiatives address the concerns
you have raised?
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Response to Questions for the Record from Amit Narang

Sunshine for Regulatory Decrees and Settlements Act

1.

Yes, | do agree, and would add that this statement also applies to legislation premised on the
false notion that regulations kill jobs in a macro-economic sense or harm the economy.

Consent decrees and settlements have been crucial to the public’s health and safety as well as
industry priorities. Such agreements have forced agencies to fully realize congressional intent in
protecting the public and environment from harm, particularly with respect to air pollutants that
Congress intended for the EPA to regulate under the Clean Air Act. Industry litigants have a long
history of reaching such agreements with agencies as well. For example, the Clinton
Administration’s EPA reached a settlement with the American Petroleum Institute in 1995 to
amend certain regulations.

Yes, H.R. 712 undermines judicial authority by interfering with the proper rule of the judiciary to
ensure that laws, as written by Congress and signed into law by the President, are properly
enforced. The proper role of the judiciary is to enforce the statutory deadlines set and written
into law by Congress. H.R. 712 obstructs this function and needlessly delays, or potentially even
prevents the judiciary from enforcing statutory deadlines.

Congress intended for citizen suits against agencies to be a crucial and fundamental way for
everyday Americans to hold their government, and federal agencies specifically, accountable.
Citizen suits have allowed citizens the critical right to bring agencies into court when those
agencies have been unable to meet congressional deadlines, thereby serving as a mechanism for
citizens to enforce legal requirements that Congress bestowed upon them. H.R. 712 tramples
upon these foundational rights of citizens.

As noted in my testimony, agencies are prohibited from making settlements that determine the
substance of any regulations that are mandated by such settlements. This strict policy was
formalized by Attorney General Edwin Meese during the Reagan Administration and has
established a clear safeguard that fundamentally undermines the accusation that agencies and
litigants are involved in determining the eventual substance of any regulations during the
settlement negotiations.

Agencies typically agree to settle when it is clear that they have little to no chance of winning
the case in court. It would be an inappropriate use, potentially even abuse, of taxpayer funds for
agencies to senselessly go to court knowing full well that they have no chance of prevailing upon
the merits. Thus, it is entirely sensible for agencies to settle in these cases when the controversy
turns on whether a non-discretionary agency action was achieved by a certain deadline
established by law. If agencies have missed that deadline, there is no justification for agencies to
engage in protracted litigation in court on the taxpayer’s dime.

There are several critical flaws that undercut the credibility of the Chamber of Commerce’s
report. First, and most importantly, the report is able to produce absolutely no evidence backing
up its claim that the Environmental Protection Agency (EPA) colluded with private litigants when
reaching settlements over missed rulemaking deadlines. It simply lists those settlements and
then defies logic by claiming that the fact EPA settled, thus leading to new environmental
regulations mandated by Congress, is proof of collusion between the EPA and private litigants, in
this case environmental groups. Second, the Report entirely ignores the many times agencies
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have reached settlements or consent decrees with industry litigants under the George W. Bush
administration, proving that the settlement mechanism is a neutral one that is often invoked by
industry when they seek agency action, often deregulatory in nature, that was unlawfully
withheld. It is hard to imagine that this omission is accidental. In any case, the fact that industry
litigants have engaged in settlements over missed rulemaking deadlines is a glaring omission
from the report and one that fatally weakens claims in the report that so-called “sue and settle”
is one-sided and always cuts against industry interests.

Scrub Act:

1. As|noted in my written testimony, there a number of deeply concerning issues that arise
when imposing a “regulatory cut-go” system on the existing regulatory process. There are
also many potential unintended and difficult to anticipate consequences that would be
problematic. For a fuller discussion, see pages

2. Under the bill, agencies would be required to rescind the rules identified by the
Retrospective Regulatory Review Commission (Commission) within 60 days following joint
Congressional approval of the Commission’s recommendations. Agencies can also
voluntarily adopt the Commission’s recommendations and repeal those rules directly,
irrespective of Congressional approval. Thus, none of the rules repealed under the bill would
go through the notice-and-comment rulemaking process. This contravenes decades of
administrative practice and supersedes basic requirements in the Administrative Procedure
Act (APA). In essence, rule repeals under this bill would not be subject to any public
participation or feedback and there is no requirement that agencies justify such repeals on a
rational basis in a rulemaking record. In effect, agencies will be forced to treat rule repeals
very differently than development of new rules, which is not surprising given the bill’s
primary and one-sided objective is deregulation. Nonetheless, such a process for rule
repeals is in conflict with foundational and long-settled principles ensuring fairness,
transparency, and rationality in the rulemaking process.

3. Mr. Kovacs is right that under current law, the APA requires agencies to follow the same
process when rescinding rules as they must follow when promulgating new ones. Although
the amount of time a full rulemaking typically takes is highly variable depending on the
nature of the rule and the agency implementing it, for those rules that provide the most
economic and non-economic benefits to consumers, working families, and the pubilic, it is
not unusual for such rules to take several years and even decades to complete. Indeed, it is
frustration with the possibility that deregulatory measures could take this long that appears
to be the motivation behind the SCRUB Act and its “fast-tracking” of rule repeals in the first
place.

4. Allowing OIRA to review cost estimates from independent agencies would compromise
those agencies’ independence from the Executive Branch, thereby defying Congressional
design and intent when designating independent agencies as such.

5. Agencies have been implementing Executive Orders 13,563 and 13,579 in a robust fashion,
identifying numerous rules to repeal, modify, or strengthen, and according to Obama
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Administration figures, saving the public over 20 billion dollars in compliance costs over the
next 5 years. The Obama Administration intends to continue the retrospective review
efforts throughout the remainder of the President’s term.

The Section 553(e) petition process under the APA is one of the best ways for the public to
identify an issue, problem, or concern for agencies that is within the agency’s legal
jurisdiction to address. Currently, the Administrative Conference of the United States is
undertaking a study that should shed more light on how often the process is utilized and
what reforms, if any, should be made to the process. Public Citizen has used section 553(e)
to petition agencies numerous times in the past, including petitions that were accepted and
are currently pending in rulemakings, as well as petitions that are currently awaiting review
before agencies. One of the features of the petition process that makes it effective for
public participation is the requirement that agencies respond to such petitions within a
reasonable amount of time, often 90 days.

| agree with Professor Aldy that identification of rules that merit repeal by a congressionally
authorized commission carries its own weight that will incentivize agencies to scrutinize
such rules closely and potentially undertake those repeals independently. The flexibility of
this approach has many advantages compared to the highly prescriptive approach in the
SCRUB Act.

The lack of flexibility in the regulatory cut-go approach, combined with the inability for
agencies to consider and adopt regulatory measures that have higher net benefits for the
public, but could impose costs that are higher than allowed under regulatory cut-go, all
confirm Professor Aldy’s finding that regulatory cut-go is inconsistent with fundamental
principles of regulatory policy.

The SCRUB’s lack of explicit and precise definitions for these terms is problematic and may
require judicial intervention to clarify if it was to become law. In particular, the ambiguity
with respect to the term “costs to the economy” renders the bill unwaorkable given the
crucial nature of the cost component in the regulatory cut-go process enshrined in title Il of
the bill.

Under the bill, only the cost of the rule would be relevant, irrespective of the benefits and
the magnitude with which those benefits outweigh the rule’s costs.

Assuming that the agency does not have additional cost savings to apply to promulgation of
new rules, the hypothetical would be accurate in describing the effect of the SCRUB Act. The
bill would operate to block an agency from putting forth a new rule that is substantially
more beneficial to the public simply by virtue of the repealed rule’s cost being slightly lower
than the new rule’s costs.

There are two primary differences. First, as mentioned previously, the SCRUB Act does not
allow for notice and comment from the public prior to repeal of the rule by the agency,
whereas as retrospective review orders implemented by the Executive Branch follow APA
procedures allowing for notice and comment along with regulatory impact analysis if
applicable. Second, the SCRUB Act does nothing to strengthen or modify ineffective rules or
identify regulatory gaps that must be addressed through new regulatory standards. In
contrast, the retrospective review process undertaken by executive order has the virtue of
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being balanced in its approach by seeking out rules to strengthen or identifying regulatory
gaps. A good example of this is the new protections for service-members against predatory
lending under the Military Lending Act. The Department of Defense has identified this
critical new regulation as one that is being strengthened under the Executive Order

authorized retrospective review effort.

RAPID Act:

1. Mr. Kovacs is incorrect. In fact, there are numerous causes for delays in federal permitting
entirely exclusive from the NEPA review process. Those reasons, often including significant local
opposition to the approval of the project’s permit, are further detailed in my written testimony.

2. My understanding is that the initiatives undertaken by the Obama Administration and the CEQ
have made progress in streamlining the project permit approval process. | would advocate for
restraint in consideration of a legislative solution before the Administration’s efforts have been

allowed to work.
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To provide for improved coordination of agenecy actions in the preparation
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and adoption of environmental doenments for permitting determinations,
and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
JANUARY 14, 2015

MariNo (for himself, Mr. PETERsON, Mr. GoODLATTE, Mr. MCKINLEY,
and Mr. BLuM) introduced the following bill; which was referred to the
Committee on the Judiciary, and in addition to the Committee on Nat-
ural Resources, for a period to be subsequently determined by the Speak-
er, in each case for consideration of such provigions as fall within the ju-
risdiction of the ecommittee concerned

A BILL

provide for improved coordination of agency actions in
the preparation and adoption of environmental docu-
ments for permitting determinations, and for other pur-
poses.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Responsibly And Pro-
fessionally Invigorating Development Act of 2015”7 or as

the “RAPID Aet”,
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SEC. 2. COORDINATION OF AGENCY ADMINISTRATIVE OP-

ERATIONS FOR EFFICIENT DECISIONMAKING.

(a) IN GENERAL.—Chapter 5 of part 1 of title 5,

United States Code, is amended by inserting after sub-
chapter II the following:

“SUBCHAPTER ITA-—INTERAGENCY
COORDINATION REGARDING PERMITTING
“§560. Coordination of agency administrative oper-

ations for efficient decisionmaking

“(a) CONGRESSIONAL DECLARATION OF PURPOSE.—
The purpose of this subehapter is to establish a framework
and procedures to streamline, increase the efficiency of,
and cnhance coordination of ageney administration of the
regulatory review, environmental decisionmaking, and per-
mitting process for projects undertaken, reviewed, or fund-
ed by Federal agencies. This subchapter will ensure that
agencies administer the regulatory process in a manner
that is efficient so that citizens are not burdened with reg-
ulatory excuses and time delays.

“(b) DEFINITIONS.—For purposes of this sub-
chapter, the term—

“(1) ‘agency’ means any agency, department, or
other unit of Federal, State, local, or Indian tribal
government;

“(2) ‘category of projects’ means 2 or more
projects related by projeet type, potential environ-

«HR 348 TH
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mental impacts, geographic location, or another
similar project feature or characteristic;

“(3) ‘environmental assessment’ means a con-
cise pubbe document for which a Federal agency 1s
responsible that serves to—

“(A) briefly provide sufficient evidence and
analysis for determining whether to prepare an
environmental impact statement or a finding of
no significant impact;

“(B) aid an agency’'s compliance with
NEPA when no environmental impact state-
ment 18 necessary; and

“(C) facilitate preparation of an environ-
mental impact statement when one 18 necessary;
“(4) ‘environmental impact statement’ means

the detailed statement of significant environmental
mpacts required to be prepared under NEPA;

“(5) ‘environmental review’ means the Federal
agency procedures for preparing an environmental
impact statement, environmental assessment, cat-
egorical exclusion, or other document under NEPA;

“(6) ‘environmental decisionmaking process’
means the Federal agency procedures for under-
taking and completion of any environmental permit,

dectsion, approval, review, or study under any Ifed-

«HR 348 TH
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eral law other than NEPA for a project subject to
an environmental review;

“U7) ‘environmental document’ means an envi-
ronmental assessment or environmental Tmpact
statement, and includes any supplemental document
or document prepared pursuant to a court order;

“(8) ‘finding of no significant impact’ means a
document hy a Federal ageney briefly presenting the
reasons why a project, not otherwise subject to a
categorical exclusion, will not have a significant ef-
fect on the human environment and for which an en-
vironmental impact statement therefore will not be
prepared;

“(9) ‘lead agency’ means the Federal agency
preparing or responsible for preparing the environ-
mental document;

“(10) ‘NEPA’ means the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.);

“(11) ‘project’ means major Federal actions
that are construction activities undertaken with Fed-
eral funds or that are construction activities that re-
quire approval by a permit or regulatory decision
issned by a Federal ageney;

“(12) ‘project sponsor’ means the agency or

other entity, including any private or public-private

«HR 348 TH
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entity, that seeks approval for a project or is other-
wise responsible for undertaking a project; and

“(13) ‘record of decision’ means a document
prepared by a lead agency under NEPA following an
environmental impact statement that states the lead
agency’s decision, identifies the alternatives consid-
ered by the agency in reaching its decision and
states whether all practicable means to avoid or min-
imize environmental harm from the alternative se-
lected have been adopted, and if not, why they were
not adopted.

“(¢) PREPARATION OF IENVIRONMENTAL DoOCU-

MENTS.—Upon the request of the lead agency, the project
sponsor shall be authorized to prepare any document for
purposes of an environmental review required in support
of any project or approval by the lead agency if the lead
agency furnishes oversight in such preparation and inde-
pendently evaluates such document and the document is
approved and adopted by the lead ageney prior to taking
any action or making any approval based on such docu-
ment.
“(d) ADOPTION AND USE OF DOCUMENTS.—
“(1) DOCUMENTS PREPARED UNDER NEPA.—
“(A) Not more than 1 environmental im-

pact statement and 1 environmental assessment

<HR 348 IH
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shall be prepared under NEPA for a project
(except for supplemental environmental docu-
ments prepared under NEPA or environmental
documents prepared pursuant to a court order),
and, except as otherwise provided by law, the
lead agency shall prepare the environmental im-
pact statement or environmental assessment.
After the lead ageney issnes a reeord of deei-
sion, no Federal agency responsible for making
any approval for that project may rely on a doc-
ument other than the environmental document
prepared by the lead agency.

“(B) Upon the request of a project spon-
sor, a lead agency may adopt, use, or rely upon
secondary and eumulative impact analyses in-
cluded in any environmental document prepared
under NEPA for projects in the same geo-
graphic area where the secondary and cumu-
lative impact analyses provide mformation and
data that pertains to the NEPA decision for the
project under review.

“(2) STATE ENVIRONMENTAL DOCUMENTS;

“(A) Upon the request of a project spon-

sor, a lead agency may adopt a document that

<HR 348 TH
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has been prepared for a project under State
laws and procedures as the environmental im-
pact statement or environmental assessment for
the project, provided that the State laws and
procedures under which the document was pre-
pared provide environmental protection and op-
portunities for public involvement that are sab-
stantially equivalent to NEPA.

“(B) An environmental document adopted
under subparagraph (A) 18 deemed to satisfy
the lead agency’s obligation under NEPA to
prepare an environmental impact statement or
environmental assessment.

“(C) In the case of a document described
in subparagraph (A), during the period after
preparation of the document but before its
adoption by the lead agency, the lead agency
shall prepare and publish a supplement to that
document 1f the lead agency determines that—

“{i) a significant change has been
made to the project that is relevant for
purposes of environmental review of the
project; or

“() there have been sigunificant

changes 1n circumstances or availability of

«HR 348 IH
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information relevant to the environmental

review for the project.

‘(D) If the agency prepares and publishes
a supplemental document under subparagraph
(C), the lead agency may solicit comments from
agencies and the public on the supplemental
document for a period of not more than 45
days beginning on the date of the publication of
the supplement.

“(I8) A lead ageney shall issue its record of
decision or finding of no significant impact, as
appropriate, based upon the document adopted
under subparagraph (A), and any supplements
thereto.

“(3) CONTEMPORANEOUS PROJECTS.—If the
lead agency determines that there is a reasonable
likelihood that the project will have similar environ-
mental impacts as a similar project in geographical
proximity to the project, and that similar project
was subject to environmental review or similar State
procedures within the 5-vear period immediately pre-
ceding the date that the lead agency makes that de-
termination, the lead agency may adopt the environ-
mental document that resulted from that environ-

mental review or similar State procedure. The lead

«HR 348 TH
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agency may adopt such an environmental document,
if it is prepared under State laws and procedures
only upon making a favorable determination on such
environmental document pursuant to paragraph
(2)(A).
“(e) PARTICIPATING AGIENCIES.—

“(1) Ix GENERAL.—The lead agency shall be
responsible for inviting and designating participating
agencies 1n accordance with this subsection. The
lead agency shall provide the invitation or notice of
the designation in writing.

“(2) FEDERAL PARTICIPATING AGENCIES.—Any
Federal agency that is required to adopt the envi-
ronmental document of the lead agency for a project
shall be designated as a participating agency and
shall collaborate on the preparation of the environ-
mental document, unless the Federal agency informs
the lead agency, in writing, by a time specified by

the lead agency in the designation of the Federal

agency that the Federal agency
“(A) has no jurisdiction or authority with

respect to the project;
“(B) has no expertise or information rel-

evant to the project; and

«HR 348 TH
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“(C) does not intend to submit comments
on the project.

“(3) INvITATION.—The lead agency shall iden-
tify, as early as practicable in the environmental re-
view for a project, any agencies other than an agen-
¢y deseribed in paragraph (2) that may have an in-
terest in the project, including, where appropriate,
Governors of affected States, and heads of appro-
priate tribal and local (including county) govern-
ments, and shall invite such identified agencies and
officials to become participating agencies in the envi-
ronmental review for the project. The invitation shall
set a deadline of 30 days for responses to be sub-
mitted, which may only be extended by the lead
agency for good cause shown. Any agency that fails
to respond prior to the deadline shall be deemed to
have declined the invitation.

“(4) EFFECT OF DECLINING PARTICIPATING

AGENCY INVITATION.

Any agency that declines a
designation or invitation by the lead agency to be a
participating agency shall be precluded from submit-
ting comments on any document prepared under
NEPA for that project or taking any measurcs to
oppose, based on the environmental review, any per-

mit, license, or approval related to that project.

<HR 348 TH
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“(5) EFFECT OF DESIGNATION.—Designation

as a participating agency under this subsection does

not imply that the participating agency

“(A) supports a proposed project; or

“(B) has any jurisdiction over, or special
expertise with respect to evaluation of, the
project.

“(6) COOPERATING AGENCY.—A participating
agency may also be designated by a lead agency as
a ‘cooperating agency under the regulations con-
tained in part 1500 of title 40, Clode of Federal Reg-
ulations, as in effect on January 1, 2011. Designa-
tion as a cooperating agency shall have no effect on
designation as participating agency. No agency that
18 not a participating agency may be designated as
a cooperating agency.

“(7) CONCURRENT REVIEWS.—Each Federal
agency shall—

“(A) carry out obligations of the Federal
agency under other applicable law concurrently
and in eonjunction with the review required
under NEPA; and

“(B) in accordance with the rules made by
the Council on Environmental Quality pursuant

to subsection (n)(1), make and carry out such

«HR 348 IH
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rules, policies, and procedures as may be rea-

sonably necessary to enable the agency to en-

sure completion of the environmental review

and environmental decisionmaking process in a

timely, coordinated, and environmentally re-

sponsible manner.

“(8) COMMENTS.—Each participating agency
shall Iimit its eomments on a project to arcas that
are within the authority and expertise of such par-
ticipating agency. Each participating agency shall
identify in such comments the statutory authority of
the participating agency pertaining to the subject
matter of its comments. The lead agency shall not
act upon, respond to or include in any document
prepared under NEPA, any comment submitted by
a participating agency that concerns matters that
are outside of the authority and expertise of the
commenting participating agency.

“(f) ProOJECT INITIATION REQUIST.—

“(1) NOTICE.—A project sponsor shall provide
the Federal agency responsible for undertaking a
project with notice of the initiation of the project by
providing a deseription of the proposed project, the
general location of the proposed project, and a state-

ment of any Federal approvals anticipated to be nec-
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egsary for the proposed project, for the purpose of
mforming the Federal agency that the environmental
review should be initiated.

“(2) Tmsap AGENCY INITIATION.—The agency
receiving a project initiation notice under paragraph
(1) shall promptly identify the lead agency for the
project, and the lead agency shall initiate the envi-
ronmental review within a period of 45 days after
reeelving the notice required by paragraph (1) by in-
viting or designating agencies to become partici-
pating agencies, or, where the lead agency deter-
mines that no participating agencies are required for
the project, by taking such other actions that are
reasonable and necessary to initiate the environ-
mental review.

“(g) ALTERNATIVES ANALYSIS.—

“(1) PARTICIPATION.—As early as practicable
during the environmental review, but no later than
during scoping for a project requiring the prepara-
tion of an environmental impact statement, the lead
agency shall provide an opportunity for involvement
by cooperating agencies in determining the range of
alternatives to be considered for a project.

“(2) RANGE OF ALTERNATIVES.—Following

participation under paragraph (1), the lead agency

sHR 348 TH
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shall determine the range of alternatives for consid-
eration in any document which the lead agency is re-
sponsible for preparing for the project, subject to the
following limitations:

“(A) NO EVALUATION OF CERTAIN ALTER-
NATIVEIS.—No Federal agency shall evaluate
any alternative that was identified but not car-
ried forward for detailed cvaluation in an enwi-
ronmental document or evaluated and not se-
lected in any environmental document prepared
under NEPA for the same project.

“(B) ONLY FEASIBLE ALTERNATIVES
EVALUATED.—Where a project i1s being con-
structed, managed, funded, or undertaken by a
project sponsor that is not a Federal agency,
Federal agencies shall only be required to evalu-
ate alternatives that the project sponsor could
feasibly undertake, consistent with the purpose
of and the need for the project, mcluding alter-
natives that can be undertaken by the project
sponsor and that are technically and economi-

cally feasible.

“(3) METHODOLOGIES.
“(A) IN GENERAL.—The lead agency shall

determine, i collaboration with cooperating
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agencies at appropriate times during the envi-

ronmental review, the methodologies to be used

and the level of detail required in the analysis
of each alternative for a project. The lead agen-
¢y shall include in the environmental document

a deseription of the methodologies used and

how the methodologies were selected.

“(B) NO EVALUATION OF INAPPROPRIATE
ALTERNATIVES.—When a lead agency deter-
mines that an alternative does not meet the
purpose and need for a project, that alternative
is not required to be evaluated in detail in an
environmental document.

“(4) PREFERRED ALTERNATIVE.—At the dis-
cretion of the lead agency, the preferred alternative
for a project, after being identified, may be devel-
oped to a higher level of detail than other alter-
natives in order to facilitate the development of miti-
gation meagures or coneurrent, comphance with other
applicable laws if the lead agency determines that
the development of such higher level of detail will
not prevent the lead agency from making an impar-
tial deeision as to whether to accept another alter-
native which 1s being considered 1n the envirou-

mental review.

«HR 348 TH
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1 “(5) EMPLOYMENT ANALYSIS.—The evaluation
2 of each alternative in an environmental impact state-
3 ment or an environmental assessment shall identify
4 the potential effects of the alternative on employ-
5 ment, including potential short-term and long-term
6 employment inereases and reductions and shifts n
7 employment.

8 “(h) COORDINATION AND SCHEDULING.—

9 (1) COORDINATION PLAN.—

10 “(A) INn ¢ENERAL.—The lead agency shall
11 establish and implement a plan for coordinating
12 public and agency participation in and comment
13 on the environmental review for a progject or
14 category of projects to facilitate the expeditious
15 resolution of the environmental review.

16 “(B) SCHEDULE.—

17 “(1) IN GENERAL.—The lead agency
18 shall establish as part of the coordination
19 plan for a project, after consultation with
20 each participating agency and, where appli-
21 cable, the project sponsor, a schedule for
22 completion of the environmental review.
23 The schedule shall include deadlines, con-
24 sistent with subsection (i), for decisions
25 under any other Ifederal laws (including

«HR 348 TH
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the issuance or denial of a permit or li-
cense) relating to the project that is cov-
ered by the schedule.
“(i1)  FACTORS  IFOR  CONSIDHR-

ATION.—In establishing the schedule, the

lead ageney shall consider factors such
as—

“(I) the responsibilities of par-
ticipating agencies under applicable
laws;

“(II) resources available to the
participating agencies;

“(II) overall size and complexity
of the project;

“(IV) overall schedule for and
cost of the projeet;

“(V) the sensitivity of the natural
and historic resources that could be
affected by the project; and

“(VI) the extent to which similar
projects in geographie proximity were
recently subject to environmental re-

view or similar State procedures.

ULE.—
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“(I) All participating agencies
shall comply with the time periods es-
tablished in the schedule or with any
modified time periods, where the lead
agency modifies the schedule pursuant
to subparagraph (D).

‘(L) The lead agency shall dis-
regard and shall not respond to or in-
clude in any document prepared under
NEDPA, any comment or information
submitted or any finding made by a
participating agency that is outside of
the time period established in the
schedule or modification pursuant to
subparagraph (D) for that agency’s
comment, submission or finding.

“(II) If a participating agency
fails to object in writing to a lead
agency decigion, finding or request for
concurrence within the time period es-
tablished under law or by the lead
ageney, the ageney shall be deemed to
have concurred in the deeision, finding

or request.
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‘() COXSISTENCY WITH OTHER TIME PE-

RIODS.—A  schedule under subparagraph (B)
shall be consistent with any other relevant time
periods established under Federal law.

“(D) MODIFICATION.—The lead agency
may—

“(1) lengthen a schedule established
under subparagraph (B) for good cansc;
and

“(it) shorten a schedule only with the
concurrence of the cooperating agencies.
“(E) DISSEMINATION.—A copy of a sched-

ule under subparagraph (B), and of any modi-
fications to the schedule, shall be—

“(1) provided within 15 days of com-
pletion or modification of such schedule to
all participating agencies and to the
project sponsor; and

“(i1) made available to the public.
‘“(F) ROLES AND RESPONSIBILITY OF

LEAD AGENCY.—With respect to the environ-
mental review for any project, the lead agency
shall have authority and responsibility to take
such actions as are necessary and proper, with-

in the authority of the lead agency, to facilitate
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the expeditious resolution of the environmental
review for the project.

“(i) DrADLINES.—The following deadlines shall
apply to any project suhject to review under NEPA and
any decision under any Federal law relating to such
praject (including the issuance or demal of a permit or

license or any required finding):

“(1) EXVIRONMENTAL REVIEW DEADLINES.
The lead ageucy shall complete the environmental
review within the following deadlines:

“(A) ENVIRONMENTAL IMPACT STATE-

MENT PROJECTS.—Ior projects requiring prep-
aration of an environmental impact statement—
“(1) the lead ageney shall issue an en-
vironmental i1mpact statement within 2
vears after the earlier of the date the lead
agency receives the project initiation re-
quest or a Notice of Intent to Prepare an
Environmental Tmpact Statement is pub-
lished in the Federal Register; and
“(1) in circumstances where the lead
agency has prepared an environmental as-
sessiient and determined that an environ-
mental impact statement will be required,

the lead agency shall issue the environ-
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mental impact statement within 2 years
after the date of publication of the Notice
of Intent to Prepare an Environmental Im-
pact Statement in the Federal Register.

“(B) ENVIRONMENTAL ASSESSMENT

PROJECTS.

For projects requiring preparation
of an environmental assessment, the lead agen-
¢y shall issuce a finding of no significant impact
or publish a Notice of Intent to Prepare an K-
vironmental Impact Statement in the Federal
Register within 1 year after the earlier of the
date the lead agency receives the project initi-
ation request, makes a decision to prepare an
environmental assessment, or sends out partiei-
pating agency invitations.

“(2) EXTENSIONS.—

“(A) REQUIREMENTS.—The environmental
review deadlines may be extended only if—

“(1) a different deadline 1s established
by agreement of the lead agency, the
project sponsor, and all participating agen-
¢les; or

“(ii) the deadline is extended by the

lead agency for good cause.
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“(B) LivrraTioN.—The environmental re-
view shall not be extended by more than 1 year
for a project requiring preparation of an envi-
ronmental impact statement or by more than
180 days for a project requiring preparation of
an environmental assessment.

“(3) ENVIRONMENTAL REVIEW COMMENTS,—

“(A) COMMEXNTS ON DRAFT ENVIRON-

MENTAL IMPACT STATEMENT.—For comments

by agencies and the public on a draft environ-
mental impact statement, the lead agency shall
establish a comment period of not more than 60
days after publication in the Federal Register
of notice of the date of public availability of
such document, unless—

“(1) a different deadline is established
by agreement of the lead agency, the
project sponsor, and all participating agen-
cles; or

“(ii) the deadline is extended by the
lead agency for good cause.

“(B) OTHER COMMENTS.—For all other
comment periods for ageney or public comments
in the environmental review process, the lead

agency shall establish a comment period of no
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more than 30 days from availability of the ma-
terials on which comment is requested, unless—
“(1) a different deadline 1s established
by agreement of the lead agency, the
project sponsor, and all participating agen-
cles; or
“(ii) the deadline is extended by the
lead agency for good cause.

“(4) DEADLINES FOR DECISIONS UNDER
OTHER LAWS,—Notwithstanding any other provision
of law, 1 any case in which a decision under any
other Federal law relating to the undertaking of a
project being reviewed under NEPA (including the
issuance or denial of a permit or license) is required
to be made, the following deadlines shall apply:

“(A) DECISIONS PRIOR TO RECORD OF DE-

CISION OR FINDING OF NO SIGNIFICANT IM-

PACT.—If a Federal agency is required to ap-

prove, or otherwise to act upon, a permit, h-

cense, or other similar application for approval

related to a project prior to the record of deci-
sion or finding of no significant impact, such

Federal ageney shall approve or otherwise act

not later than the end of a 90-day period begiu-

ning—
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“(i) after all other relevant agency re-
view related to the project is complete; and

“(1) after the lead ageney publishes a
notice of the availahility of the final enwi-
ronmental impact statement or issuance of
other final environmental documents, or no
later than such other date that is otherwise
required by law, whichever cvent occurs
first.

“(B) OTHER DECISIONS.,— With regard to

any approval or other action related to a project

by a Federal agency that is not subject to sub-

paragraph (A), each Federal agency shall ap-

prove or otherwise act not later than the end of

a period of 180 days beginning—

«HR 348 IH

“(i) after all other relevant agency re-
view related to the project is complete; and

“{1) after the lead agency issues the
record of decision or finding of no signifi-
cant impact, unless a different deadline is
established by agreement of the Federal
agency, lead agency, and the project spon-
sor, where applicable, or the deadline is ex-
tended by the Federal agency for good

cause, provided that such extension shall
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not extend beyond a period that is 1 year

after the lead agency issues the record of

decision or finding of no significant im-

pact.

“(C) FATILURE TO ACT.—In the event that
any Federal agency fails to approve, or other-
wise to act upon, a permit, license, or other
similar application for approval related to a
project within the applicable deadline described
in subparagraph (A) or (B), the permit, license,
or other similar application shall be deemed ap-
proved by such agency and the agency shall
take action i accordance with such approval
within 30 days of the applicable deadline de-
seribed in subparagraph (A) or (B).

“(D) FINAL AGENCY ACTION.—Any ap-
proval under subparagraph (C) is deemed to be
final agency action, and may not be reversed by
any agency. In any action under chapter 7 seek-
ing review of such a final agency action, the
court may not set aside such agency action by
reason of that agency action having occurred

under this paragraph.
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“(1) CoOPERATION.—The lead agency and the
participating agencies shall work cooperatively in ae-
cordance with this section to identify and resolve
issues that could delay completion of the environ-
mental review or could result in denial of any ap-
provals required for the project under applieable
laws.

“(2) LEAD AGENCY RESPONSIBILITIES.—The

lead agency shall make information available to the
participating agencies as early as practicable in the
environmental review regarding the environmental,
historie, and socioeconomic resources located within
the project area and the general locations of the al-
ternatives under consideration. Such information
may be based on existing data sources, including ge-
ographic information systems mapping.

“(3) PARTICIPATING AGENCY RESPONSIBIL-
ITIES.—DBased on information received from the lead
agency, participating agencies shall identify, as early
as practicable, any issues of concern regarding the
project’s potential environmental, historie, or socio-
econowic impacts. In this paragraph, issues of con-
cern include any issues that could snbstantially dclay
or prevent an agency from granting a permit or

other approval that is needed for the project.
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1 “(4) ISSUE RESOLUTION.—

2 “(A) MEETING O PARTICIPATING AGIN-
3 CIES.—At any time upon request of a project
4 sponsor, the lead agency shall promptly convene
5 a meeting with the relevant participating agen-
6 cies and the project sponsor, to resolve issues
7 that could delay completion of the environ-
8 mental review or could result in denial of any
9 approvals required for the project under apph-
10 cable laws,

11 “(B) NOTICE THAT RESOLUTION CAXNOT
12 BE ACHIEVED.—If a resolution cannot be
13 achieved within 30 days following such a meet-
14 ing and a determination by the lead agency that
15 all information necessary to resolve the issue
16 has been obtained, the lead agency shall notify
17 the heads of all participating agencies, the
18 project sponsor, and the Council on Environ-
19 mental Quality for further proceedings in ac-
20 cordance with section 204 of NEPA, and shall
21 publish such notification in the Federal Reg-
22 ister.
23 “(k) LiMiTATION ON USE OF SOCIAL CIOST OF CAR-
24 BON.—

«HR 348 TH
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“(1) IN GENERAL.—In the case of any environ-
mental review or environmental decisionmaking
process, a lead agency may mnot use the social cost
of carbon.

“(2) DEFINITION.—In this subsection, the term
‘social cost of carbon’ means the social cost of car-
bon as deseribed in the technical support document
entitled ‘Teehnical Support Document: Technical
Update of the Social Cost of Carbon for Regulatory
Impact Analysis Under Executive Order No. 12866,
published by the Interagency Working Group on So-
cial Cost of Carbon, United States Government, in
May 2013, revised in November 2013, or any suc-
cessor thereto or substantially related document, or
any other estimate of the monetized damages associ-
ated with an incremental increase in earbon dioxide
emissions in a given year.

“(1) REPORT TO CONGRESS.—The head of each Fed-

eral agency shall report annually to Congress—

“(1) the projects for which the agency initiated
preparation of an environmental impact statement or
environimental assessment:

“(2) the projeets for which the agency issned a

record of decision or finding of no significant impact
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and the length of time it took the agency to com-
plete the environmental review for each such project;

“(3) the filing of any lawsuits against the agen-
cy seeking judicial review of a permit, license, or ap-
proval issued by the agency for an action subject to
NEPA, including the date the complaint was filed,
the court in which the complaint was filed, and a
summary of the claims for which judicial review was
sought; and

“(4) the resolution of any lawsuits against the
agency that sought judicial review of a permit, li-
cense, or approval issued by the agency for an action
subject to NEPA.

“(m) LDOTATIONS ON CLAIMS.—

“(1) IN GENERAL.—Notwithstanding any other
provision of law, a claim arising under Federal law
seeking judicial review of a permit, license, or ap-
proval issued by a Federal agency for an action sub-
ject to NEPA shall be barred unless—

“(A) in the case of a claim pertaining to

a praoject for which an environmental review

was conducted and an opportunity for comment

was provided, the elaim 1s filed by a party that
submitted a comment during the environmental

review on the issue on which the party seeks ju-
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dicial review, and such comment was suffi-

ciently detailed to put the lead agency on notice

of the issue upon which the party seeks judicial

review; and

“(B) filed within 180 days after publica-

tion of a notice in the Federal Register an-

nouncing that the permit, license, or approval is

final pursuant to the law under which the agen-

cy action is taken, unless a shorter time 1s spec-

ified in the Iederal law pursuant to which judi-

cial review is allowed.

“(2) NEW INFORMATION.—The preparation of
a supplemental environmental impact statement,
when required, is deemed a separate final agency ac-
tion and the deadline for fihng a clain for judicial
review of such action shall be 180 days after the
date of publication of a notice in the Federal Reg-
ister announcing the record of decision for such ac-
tion. Any eclaim challenging agency action on the
basis of information in a supplemental environ-
mental impact statement shall be limited to chal-
lenges on the basis of that information.

“(3) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to create a right

to judicial review or place any limit on fihng a claim
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that a person has violated the terms of a permit, li-
cense, or approval.
“(n) CATEGORIES OF PROJECTS.—The authorities
granted under this subchapter may be exercised for an mn-
dividual project or a category of projects.

“lo) Ermercrivie DAT.

The requirements of this
subchapter shall apply only to environmental reviews and
environmental deeisionmaking processes initiated after the
date of enactment of this subchapter. In the case of a
project for which an environmental review or environ-
mental decisionmaking process was initiated prior to the
date of enactment of this subchapter, the provisions of
subsection (1) shall apply, except that, notwithstanding
any other provision of this section, in determining a dead-
line under such subsection, any applicable period of time
shall be ealculated as beginning from the date of enact-
ment of this subchapter.

“(p) APPLICABILITY.—Except as provided in sub-
section (p), this subchapter apphes, according to the provi-
sions thereof, to all projects for which a Federal agency
1s required to undertake an environmental review or make
a decision under an environmental law for a project for
which a Federal ageney is undertaking an cnvironmental

review.
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“{q) SAVINGS CLAUSE.—Nothing in this section shall
be construed to supersede, amend, or modify sections 134,
135, 139, 325, 326, and 327 of title 23, sections 5303
and 5304 of title 49, or subtitle C of title T of division
A of the Moving Ahead for Progress in the 21st Century
Act and the amendments made by such subtitle (Public
Law 112-141).”.

(h) TECHNICAL AMENDMENT.—The table of sections
for chapter 5 of title 5, United States Code, is amended
by inserting after the items relating to subchapter II the
following:

“SUBCHAPTER IIA—INTERACENCY COORDINATION RECARDINCG PERMITTING
“560. Coordination of ageney administrative operations for cfficient decision-
making.”.

(¢) REGULATIONS.

(1) COUNCIL ON ENVIRONMENTAL QUALITY.—
Not later than 180 days after the date of cnactment
of this division, the Council on Enviroumental Qual-
ity shall amend the regulations contained in part
1500 of title 40, Code of Federal Regulations, to im-
plement the provisions of this division and the
amendments made by this division, and shall by rule
designate States with laws and procedures that sat-
isfy the eriterta under section 560(d)(2)(A) of title

5, United States Code.
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Not later than 120

(2) FEDERAL AGENCIES.
days after the date that the Council on Environ-
mental Quality amends the regulations contained in
part 1500 of title 40, Code of Federal Regulations,
to implement the provisions of this division and the
amendments made by this division, each Federal
ageney with regulations implementing the National
Environmental Policy Act of 1969 (42 U.S.C. 4321
et seq.) shall amend such regulatious to implement

the provisions of this division.

@]
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To impose certain limitations on consent decrees and settlement agreements
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by agencies that require the agencies to take regulatory action in accord-
ance with the terms thereof, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

FuBRUARY 4, 2015
CoLLINs of Georgia (for himself, Mr. Yono, Mr. Larra, Mr.
FARENTIIOLD, Mrs. ELLMERS, Mr. MArINO, Mr. GOODLATTE, Mr.
SMITH of Texas, Mr. CHABOT, and Mr. TROTT) introduced the following
bill; which was veferred to the Committee on the Judiciary

A BILL

impose certain limitations on consent decrees and settle-
ment agreements by agencies that require the agencies
to take regulatory action in accordance with the terms
thereof, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Sunshine for Regu-
latory Decrees and Settlements Act of 20157,

SEC. 2. DEFINITIONS.

In this Act—
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(1) the terms “‘agency” and ‘“‘agency action”
have the meanings given those terms under seetion
551 of title 5, United States Code;
(2) the term “‘covered civil action” means a civil
action—

(A) seeking to compel agency action,

(B) alleging that the agency 1s unlawfully
withholding or unreasonably delaying an agency
action reclating to a regulatory action that would
affect the rights of—

(1) private persons other than the per-
son bringing the action; or

(ii) a State, local, or tribal govern-
ment; and

(C) brought under—

(1) chapter 7 of title 5, United States

Code; or

(i1) any other statute authorizing such
an action,
(3) the term “covered consent decree” means—

(A) a consent decree entered into in a cov-
ered civil action; and

(B) any other consent deeree that requires
agency action relating to a regulatory action

that affects the rights of—

+HR 712 IH
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1 (1) private persons other than the per-
2 son bringing the action; or

3 (ii) a State, local, or tribal govern-
4 ment;

5 (4) the term “‘covered consent decree or settle-
6 ment agreement” means a covered consent decree
7 and a covered settlement agreement; and

8 (5) the term ‘“‘covered settlement agreement”
9 means—
10 (A) a settlement agreement entered into in
11 a covered civil action; and
12 (B) any other settlement agreement that
13 requires agency action relating to a regulatory
14 action that affects the rights of—

15 (i) private persons other than the per-
16 son bringing the action; or
17 (i1) a State, local, or tribal govern-
18 ment.

19 SEC. 3. CONSENT DECREE AND SETTLEMENT REFORM.

20 (a) PLEADINGS AND PRELIMINARY MATTERS.—

21 (1) IN GENERAL.—In any covered civil action,
22 the agency against which the covered civil action is
23 brought shall publish the notice of intent to sue and
24 the complaint in a readily accessible manner, includ-
25 ing by making the notice of intent to sue and the

*HR 712 IH
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complaint available online not later than 15 days
after receiving service of the notice of intent to sue
or complaint, respectively.

(2) ENTRY OF A COVERED CONSENT DECREE
OR SETTLEMENT AGREEMENT.—A party may not
make a motion for eutry of a covered consent decree
or to dismiss a civil action pursuant to a covered set-
tlement agreement until after the end of proceedings
in accordance with paragraph (1) and subpara-
graphs (A) and (B) of paragraph (2) of subsection
(d) or subsection (d)(3)(A), whichever is later,

(b) INTERVENTION.—

(1) REBUTTABLE PRESUMPTION.—In consid-
ering a motion to intervene in a eovered civil action
or a civil action in which a covered consent decree
or settlement agreement has been proposed that is
filed by a person who alleges that the agency action
in dispute would affeet the person, the court shall
presume, subject to rebuttal, that the interests of
the person would not be represented adequately by
the existing parties to the action.

(2) STATE, LOCAL, AND TRIBAL GOVERN-
MENTS.—In considering a motion to intervenc in a
covered civil action or a civil action in which a cov-

ered consent decree or settlement agreement has

sHR 712 IH
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5]
been proposed that is filed by a State, local, or tribal
government, the court shall take due account of
whether the movant—

(A) administers jointly with an agency that
is a defendant in the action the statutory provi-
sious that give rise to the regulatory action to
which the action relates; or

(B) administers an authority under State,
local, or tribal law that would be preempted by
the regulatory action to which the action re-
lates.

(¢) SETTLEMENT NEGOTIATIONS.—Efforts to settle
a covered civil action or otherwise reach an agreement on
a covered consent deerce or scttlement agreement shall—
{1) be conducted pursuant to the mediation or
alternative dispute resolution program of the court
or by a district judge other than the presiding judge,
magistrate judge, or special master, as determined
appropriate by the presiding judge; and
(2) mmelude any party that intervenes in the ac-
tion.
(d) PrBLICATION OF AND COMMENT ON (COVERED
CONSENT DECREES OR SETTLEMENT AGREEMENTS.—
(1) IN GENERAL.—Not later than 60 days be-

fore the date on which a covered consent decree or

«HR 712 IH
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settlement agreement is filed with a court, the agen-
¢y seeking to enter the covered consent decree or
settlement agreement shall publish in the Federal
Register and online—

(A) the proposed covered consent decree or
settlement agreement; and

(B) a statement providing—

(1) the statutory basis for the covered
consent deerce or scttlement agreement;
and

(i1) a description of the terms of the
covered consent decree or settlement agree-
ment, including whether it provides for the
award of attorneys’ fees or costs and, if so,
the basis for including the award.

(2) PUBLIC COMMENT.—

(A) IN GENERAL.—An agency seeking to
center a covered consent deerce or scttlement
agreement shall aceept public comment, during
the period described in paragraph (1) on any
issue relating to the matters alleged in the com-
plaint in the applicable civil action or addressed
or affeeted by the proposed covered consent de-

cree or settlement agreement.

«HR 712 IH
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(B) RESPONSE TO COMMENTS.—AnN agency
shall respond to any comment received under
subparagraph (A).

(C) SUBMISSIONS TO COURT.— When mov-
ing that the court enter a proposed covered con-
sent decree or settlement agreement or for dis-
missal pursuant to a proposed covered consent
decree or settlement agreement, an ageney
shall—

(i) inform the court of the statutory
basis for the proposed covered consent de-
cree or settlement agreement and its
terms;

(11) submit to the court a summary of
the comments recetved under subparagraph
(A) and the response of the agency to the
comments;

(11) submit to the court a certificd
mdex of the admimistrative record of the
notice and comment proceeding; and

(iv) make the administrative record
described in clause (iii) fully accessible to
the court.

(D) INCLUSION IN RECORD.—The court

shall nclude in the court record for a civil ac-

«HR 712 IH
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tion the certified index of the administrative
record submitted by an agency under subpara-
graph (C)(iii)) and any documents listed in the
index which any party or amicus curiae appear-
g before the court in the action submits to the
court.
(3) PUBLIC HEARINGS PERMITTED.—
(A) IN OENERAL.—After providing notice
n the Federal Register and online, an ageney
may hold a public hearing regarding whether to
enter wito a proposed covered consent decree or
settlement agreement.
(B) RECORD.—If an agency holds a public
hearing under subparagraph (A)—
(i) the agency shall—
(I) submit to the court a sum-
mary of the proceedings;
(IT) submit to the court a cer-
tified index of the hearing record; and
(ITT) provide access ta the hear-
ing record to the court; and
(i1) the full hearing record shall be n-
cluded in the court record.

(4) MAXNDATORY DEADLINES—If a proposed

covered consent decree or settlement agreement re-

«HR 712 IH
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guires an agency action by a date certain, the agen-
¢y shall, when moving for entry of the covered con-
sent decree or settlement agreement or dismissal
based on the covered consent decree or settlement
agreement, inform the court of—

(A) any required regulatory action the
agency has not taken that the covered consent
decree or settlement agreement does not ad-
dress;

(B) how the covered congent decree or set-
tlement agreement, if approved, would affect
the discharge of the duties deseribed in sub-
paragraph (A); and

(C) why the cffeets of the covered consent
decree or settlement agreement on the manner
in which the agency discharges its duties is in
the public interest.

(c) SUBMISSION BY THE GOVERNMENT.—

(1) In GrNERAL.—For any proposed covered
consent decree or settlement agreement that con-
tains a term described in paragraph (2), the Attor-
ney General or, if the matter is being litigated inde-
pendently by an ageney, the head of the agency shall
submit to the court a certification that the Attorney

General or head of the ageney approves the proposed

«HR 712 IH
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covered consent decree or settlement agreement. The

Attorney General or head of the agency shall person-

ally sign any certification submitted under this para-

graph.

(2) TERM=.

A term described in this para-

graph is—

(A) in the case of a covered consent decree,

a term that—

«HR 712 IH

(i) converts into a nondiserctionary
duty a discretionary authority of an agency
to propose, promulgate, revise, or amend
regulations;

(i) eommits an agency to expend
funds that have not been appropriated and
that have not been budgeted for the regu-
latory action in question;

(1) commits an agency to seek a par-
ticular appropriation or budget authoriza-
tion;

(iv) divests an agency of discretion
committed to the agency by statute or the
Constitution of the United States, without
regard to whether the diseretion was
granted to respond to changing cir-

cumstances, to make policy or managerial
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choices, or to protect the rights of third
parties; or
(v) otherwise affords relief that the
court could not enter under its own au-
thority upon a final judgment in the civil
actior; or

(B) in the case of a covered settlement

agreement, a term—

«HR 712 IH

(1) that provides a remedy for a fail-
ure by the agency to comply with the
terms of the covered settlement agreement
other than the revival of the civil action re-
solved by the covered settlement agree-
ment; and

(11) that—

(I) interferes with the authority
of an agency to revise, amend, or
issuc rules under the proecdures sct
forth in chapter 5 of title 5, United
States Code, or any other statute or
Executive  order preseribing  rule-
making procedures for a rulemaking
that is the subject of the covered sct-

tlement agreement;
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(IT) commits the agency to ex-
pend funds that have not been appro-
priated and that have not been budg-
eted for the regulatory action in ques-
tion; or

(ITI) for such a covered settle-
ment agreement that commits the
agency to exercise in a particular way
diseretion which was committed to the
agency by statute or the Constitution
of the Tuited States to respond to
changing circumstances, to make pol-
icy or managerial choices, or to pro-
teet the rights of third partics.

(f) REVIEW BY COURT.—

(1) AMICUS.—A court considering a proposed
covered consent decree or settlement agreement shall
presume, subject to rebuttal, that it is proper to
allow amicus participation relating to the covered
consent decree or settlement agreement by any per-
son who filed public comments or participated in a
public hearing on the covered consent decree or set-
tlement agrcement under paragraph (2) or (3) of
subsection (d).

(2) REVIEW OF DEADLINES.—

*HR 712 IH
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(A) PROPOSED COVERED CONSENT DE-
CREES.—For a proposed covered consent de-
cree, a court shall not approve the covered con-
sent decree unless the proposed covered consent
decree allows sufficient time and incorporates
adequate procedures for the agency to comply
with chapter 5 of title 5, United States Code,
and other applicable statutes that govern rule-
making and, unless contrary to the public inter-
est, the provisions of any Executive order that
governs rulemaking.

(B) PROPOSED COVERED SETTLEMENT
AGREEMENTS,—Ifor a proposed covered settle-
ment agreement, a court shall ensure that the
covered settlement agreement allows sufficient
time and incorporates adequate procedures for
the agency to comply with chapter 5 of title 5,
United States Code, and other applicable stat-
utes that govern rulemaking and, unless con-
trary to the public interest, the provisions of

any Executive order that governs rulemaking.

(2) ANNUAL REPORTS.—[ach agency shall submit to

23 Congress an annual report that, for the year covered by

24 the report, includes—

«HR 712 IH
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(1) the number, identity, and content of covered
civil actions brought against and covered consent de-
crees or settlement agreements entered against or
into by the agency; and
(2) a description of the statutory basis for—
(A) each covered consent decree or settle-
ment agreement entered against or into by the
agency; and
(B) any award of attorncys fees or costs in
a civil action resolved by a covered consent de-
cree or settlement agreement entered against or
into by the agency.
SEC. 4. MOTIONS TO MODIFY CONSENT DECREES.

If an ageney moves a court to modify a covercd con-
sent decree or settlement agreement and the basis of the
motion is that the terms of the covered consent decree or
settlement agreement are no longer fully in the public in-
terest due to the obligations of the agency to fulfill other
duties or due to changed facts and circumstances, the
court shall review the motion and the covered consent de-
cree or settlement agreement de novo.

SEC. 5. EFFECTIVE DATE.

This Act shall apply to—

(1) any covered civil action filed on or after the

date of enactment of this Act; and

*HR 712 IH



(2) any covered consent decree or settlement
agreement proposed to a court on or after the date

of enactment of this Act.

O

«HR 712 IH



210

FAPYUDAL14-1\DE_004 XML

114111 CONGRESS
18T SESSION H. R.

To provide for the establishment of a process for the review of rules and
sets of rules, and for other purposcs.

IN THE HOUSE O REPRESENTATIVIEES

Mr. SMITIT of Missouri introduced the following bill; which was referred to the
Committee on

A BILL

To provide for the cstablishment of a process for the review

of rules and sets of rules, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.
4 This Act may be cited as the “Searching for and Cut-
5 ting Regulations that are Unnecessarily Burdensome Act
6 of 20157 or as the “SCRUB Act of 20157,
7 SEC. 2. TABLE OF CONTENTS.

See. 1. Short Lide.

Sec. 2. Table of contents.

TITLE I—RETROSPECTIVE REGULATORY REVIEW COMMISSION
Sec. 101. In general.
f:\WHLC\022315\022315.306.xml (59313714)

February 23, 2015 (4:18 p.m.)
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TITLE II—REGULATORY CUT-GO

Sec. 201. Cul-go procedures.
Sec. 202, Applicability.
Sec. 203. OIRA certification of eost caleulations.

TITLE IIT—RETROSPECTIVE REVIEW OF NEW RULES
Sce. 301, Plan for future review.
TITLE IV—JUDICIAL REVIEW
Sec. 401, Judicial veview.
TITLE V—MISCELLANEOUS PROVISIONS

Sce. 501, Definitions.
Sec. h02. Effective date.

1 TITLE I—RETROSPECTIVE REGU-
2 LATORY REVIEW COMMIS-
3 SION
SEC. 101. IN GENERAL.
(a) EsraBLISHMENT.—There is established a com-

mission, to be known as the “Retrospective Regulatory Re-

4

5

6

7 view Commission’”, that shall review rules and sets of rules
8 in accordance with specified criteria to determine if a rule
9 or set of rules should be repealed to eliminate or reduce
0 the costs of regulation to the economy. The Commission
11 shall terminate on the date that s 5 years and 180 days
12 after the date of enactment of this Act or 5 years after
13 the date by which all Commission members’ terms have

14 commeneced, whichever is later.

15 (b) MEMBERSHIP,—

16 (1) NUMBER.—The Commission shall be com-

17 posed of 9 members who shall be appointed by the

18 President and confirmed by the Senate. Kach mem-
f:\WHLC\022315\022315.306.xml (59313714)

February 23, 2015 (4:18 p.m.)
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1 ber shall be appointed not later than 180 days after
2 the date of enactinent of this Act.
3 (2) TERM.—The term of each member shall
4 commence upon the member’s confirmation by the
5 Senate and shall extend to the date that is 5 years
6 and 180 days after the date of cnactment of this Act
7 or that is 5 years after the date by which all mem-
8 bers have been confirmed by the Senate, whichever
9 is later.
10 (3) APPOINTMENT.—The members of the Clom-
11 mission shall be appointed as follows:
12 (A) CHAIR.—The President shall appoint
13 as the Chair of the Commission an individual
14 with expertise and experience in rulemaking,
15 such as past Administrators of the Office of In-
16 formation and Regulatory Affairs, past chair-
17 men of the Administrative Conference of the
18 United States, and other individuals with simi-
19 lar expertise and experience in rulemaking af-
20 fairs and the administration of rcgulatory re-
21 Views,
22 (B) CANDIDATE LIST OF MEMBERS.—The
23 Speaker of the House of Representatives, the
24 Minority Leader of the House of Representa-
25 tives, the Majority Leader of the Senate, and
f:\WHLC\022315\022315.306.xml (59313714)

February 23, 2015 (4:18 p.m.)
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1 the Minority Leader of the Senate shall cach
2 present to the President a list of candidates to
3 be members of the Commission. Such can-
4 didates shall be individuals learned in rule-
5 making affairs and, preferably, administration
6 of regulatory reviews. The President shall ap-
7 point 2 members of the Commission from each
8 list provided under this subparagraph, subject
9 to the provisions of subparagraph ().
10 (') RESUBMISSION OF CANDIDATE.—The
11 President may request from the presenter of
12 the list under subparagraph (B) a new list of
13 one or more candidates it the President—
14 (1) determines that any candidate on
15 the list presented pursuant to subpara-
16 graph (B) does not meet the qualifications
17 specified in such subparagraph to be a
18 member of the Commission; and
19 (i1) certifies that determination to the
20 congressional officials specified in subpara-
21 graph (I3).
22 (¢) POWERS AND AUTHORITIES OF THE COMMIS-
23 SI1ON—
24 (1) MEETINGS.—The Commission may meet
25 when, where, and as often as the Commission deter-
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1 mines appropriate, except that the Commission shall
2 hold public meetings not less than twice each year.
3 All meetings of the Commission shall be open to the
4 public.

5 (2) Hrarings—In addition to mectings held
6 under paragraph (1), the Commission may hold
7 hearings to consider issues of fact or law relevant to
8 the Commission’s work. Any hearing held by the
9 Clommission shall be open to the public.

10 (3) ACCESS TO INFORMATION.—The Commis-
11 sion may sceure dircetly from any agency informa-
12 tion and documents neecssary to enable the Commis-
13 sion to carry out this Act. Upon request of the Chair
14 of the Commission, the head of that agency shall
15 furnish that information or document to the Com-
16 mission as soon as possible, but not later than two
17 weeks after the date on which the request was made.
18 (4) SUBPOENAS.

19 (A) IN GENERAL.—The Commission may
20 issuc subpocnas requiring the attendanec and
21 testimony of witnesses and the production of
22 any evidence relating to the duties of the Com-
23 mission. The attendance of witnesses and the
24 production of evidence may be required from
25 any place within the United States at any des-
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ignated place of hearing within the United
States.

(B) FAILURE TO OBEY A SUBPOENA.—If a
person refuses to obey a subpoena issued under
subparagraph (A), the Commission may apply
to a United States district court for an order
requiring that person to appear before the Com-
mission to give testimony, produce evidence, or
both, relating to the matter under investigation.
The application may be made within the judicial
district where the hearing is conducted or where
that person is found, resides, or transacts busi-
ness. Any failure to obey the order of the court
may be punished by the court as civil contempt.

(C) SERVICE OF SUBPOENAS.—The sub-
poenas of the Commission shall be served in the
manner provided for subpoenas issued by a
United States district court under the Federal
Rutes of Civil Procedure for the Umnited States
distriet courts.

(D) SERVICE OF PROCESS.—AIl process of
any court to which application is made under
subparagraph (B) may be served in the judicial
district in which the person required to be

served resides or may be found.
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1 (d) PAy AND TRAVEL EXPENSES.—

2 (1) Pay.—

3 (A) MEMBERS.—I£ach member, other than
4 the Chair of the Clommission, shall be paid at
5 a ratc cqual to the daily cquivalent of the min-
6 imum annual rate of basic pay payable for level
7 IV of the Executive Schedule under section
8 5315 of title 5, United States Code, for each
9 day (including travel time) during which the
10 member is engaged in the actual performance of
11 dutics vested in the Commission.
12 (B) CHAIR.—The Chair shall be paid for
13 each day referred to in subparagraph (A) at a
14 rate equal to the daily equivalent of the min-
15 imum annual rate of basi¢ pay payable for level
16 IIT of the Exeecutive Schedule under scetion
17 5314 of title 5, United States Code.

18 (2) TRAVEL EXPENSES.—Members shall receive
19 travel expenses, including per diem in lieu of subsist-
20 cnee, in accordance with scetions 5702 and 5703 of
21 title 5, United States Code.
22 (¢) DIRECTOR OF STAFF.—
23 (1) IN GENERAL.—The Commission shall ap-
24 point a Director.
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1 (2) Pay.—The Director shall be paid at the
2 rate of basiec pay payable for level V of the Iixecutive
3 Schedule under section 5316 of title 5, United
4 States Code.

5 (f) STANK.—

6 (1) IN GENERAL—Subject to paragraph (2),
7 the Director, with the approval of the Commission,
8 may appoint, fix the pay of, and terminate addi-
9 tional personnel.

10 (2) LIMITATIONS ON APPOINTMENT.—The IDi-
11 rector may make such appointments without regard
12 to the provisions of title 5, United States Code, gov-
13 erning appointments in the competitive service, and
14 any personnel so appointed may be paid without re-
15 gard to the provisions of chapter 51 and subchapter
16 III of chapter 53 of that title relating to classifica-
17 tion and General Schedule pay rates, except that an
18 individual so appointed may not receive pay in ex-
19 cess of the anmual rate of basic pay payable for GS—
20 15 of the General Schedule.
21 (3) AGENCY ASSISTANCE.—Following consulta-
22 tion with and upon request of the Chair of the Com-
23 mission, the head of any agency may detail any of
24 the personnel of that agency to the Commission to
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1 assist the Commission in carrying out the dutics of
2 the Commission under this Act.
3 (4) GAO AND OIRA ASSISTANCE.—The Comp-
4 troller General of the United States and the Admin-
5 istrator of the Office of Information and Regulatory
6 Affairs shall provide assistance, including the detail-
7 g of employees, to the Commission in accordance
8 with an agreement entered into with the Commis-
9 sion.
10 (5) ASSISTANCE FROM OTHER PARTIES.—(Con-
11 gress, the States, munieipalities, federally recognized
12 Indian tribes, and local governments may provide as-
13 sistance, including the detailing of employees, to the
14 Commission in accordance with an agreement en-
15 tered into with the Commission.
16 {g) OTHER AUTHORITY.—
17 (1) EXPERTS AND CONSULTANTS.—The Com-
18 mission may procure by contract, to the extent funds
19 are available, the temporary or intermittent services
20 of cxperts or consultants pursuant to section 3109
21 of title 5, United States Code.
22 (2) PrOPERTY.—The Commission may lease
23 space and acquire personal property to the extent
24 funds are available.
25 (h) DUTIES OF THE COMMISSION.—
f:\WHLC\022315\022315.306.xml (59313714)
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1 (1) IN GENERAL.—The Commission shall con-
2 duct a review of the Code of Ifederal Regulations to
3 identify rules and sets of rules that collectively im-
4 plement a regulatory program that should be re-
5 pealed to lower the cost of regulation to the ccon-
6 omy. The Commission shall give priority in the re-
7 view to rules or sets of rules that are major rules
8 or include major rules, have been 1n effect more than
9 15 years, impose paperwork burdens that could be
10 reduced substantially without significantly dimin-
11 ishing regulatory effectiveness, impose disproportion-
12 ately high costs on entities that qualify as small en-
13 tities within the meaning of section 601(6) of title
14 5, United States Code, or could bhe strengthened in
15 their effeetiveness while reducing regulatory costs.
16 The Commission shall have as a goal of the Commis-
17 sion to achieve a reduction of at least 15 percent in
18 the cumulative costs of Federal regulation with a
19 mimmal reduection in the overall effectiveness of such
20 regulation.

21 (2) NATURE OF REVIEW.—To identify which
22 rules and sets of rules should be repealed to lower
23 the cost of regulation to the economy, the Commis-
24 ston shall apply the following criteria:
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(A) Whether the original purpose of the
rule or set of rules was achieved, and the rule
or set of rules could be repealed without signifi-
cant recurrence of adverse effects or conduct
that the rule or sct of rules was intended to
prevent or reducce.

(B) Whether the implementation, compli-
ance, administration, enforcement or other costs
of the rule or set of rules to the economy are
not justified by the benefits to society within
the United States produced by the expenditure
of those costs.

(C) Whether the rule or set of rules has
been rendered unnecessary or obsolete, taking
into consideration the length of time sinee the
rule was made and the degree to which tech-
nology, economic conditions, market practices,
or other relevant factors have changed in the
subject area affected by the rule or set of rules.

(D) Whether the rule or set of rules is in-
effective at achieving the purposes of the rule or
set of rules.

(E) Whether the rule or set of rules over-

laps, duplicates, or conflicts with other Federal
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rules, and to the extent feasible, with State and
local governmental rules.

(I") Whether the rule or set of rules has
excessive compliance costs or is otherwise exces-
sively burdensome, as compared to alternatives
that—

(i) specify  performance objectives
rather than conduct or manners of compli-
ance;

(ii) establish economic incentives to
encourage desired behavior,

(iii) provide information upon which
choices can be made by the public;

(iv) incorporate other innovative alter-
natives rather than ageney actions that
gpecify conduct or manners of compliance;
or

(v) eould in other ways substantially
lower costs without significantly under-
mining cffeetivencss.

() Whether the rule or set of rules inhib-
its innovation in or growth of the United States
economy, such as by impeding the introduction
or use of safer or equally safe technology that

is newer or more efficient than technology re-
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1 quired by or permissible under the rule or sct
2 of rules.
3 (H) Whether or not the rule or set of rules
4 harms competition within the United States
5 cconomy or the international ceonomice competi-
6 tiveness of enterpriscs or entitics based in the
7 United States.
8 (T) Such other criteria as the Commission
9 devises to identify rules and sets of rules that
10 can be repealed to eliminate or reduce unneces-
11 sarily burdensome costs to the United States
12 ceonomy.
13 (3) METITODOLOGY FOR REVIEW.—The Com-
14 mission shall establish a methodology for conducting
15 the review (including an overall review and diserete
16 reviews of portions of the Code of Federal Regula-
17 tions), identifving rules and sets of rules, and
18 classifying rules under this subsection and publish
19 the terms of the methodology in the Federal Reg-
20 ister and on the website of the Commission. The
21 Commission may propose and seek public comment
22 on the methodology before the methodology is estab-
23 lished.
24 (4) CLASSIFICATION O RULES AND SETS OF
25 RULES.
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1 (A) IN GENERAL—After completion of any
2 review of rules or sets of rules under paragraph
3 (2), the Commission shall classify each rule or
4 set of rules identified in the review to qualify
5 for reccommended repeal as cither a rule or sct
6 of rules—

7 (1) on which immediate action to re-
8 peal 1s recommended; or

9 (i1) that should be eligible for repeal
10 under regulatory cut-go procedures under
11 title II.
12 (B) DECISIONS BY MAJORITY.—Each deci-
13 sion by the Commission to identify a rule or set
14 of rules for classification under this paragraph,
15 and cach decision whether to elassify the rule or
16 sct of rules under clause (i) or (i1) of subpara-
17 graph (A), shall be made by a simple majority
18 vote of the Commission. No such vote shall take
19 place until after all members of the Commission
20 have been confirmed by the Scnate.
21 (5) INITIATION OF REVIEW BY OTHER PER-
22 SONS.
23 (A) IN GENERALL—The Commission may
24 also conduct a review under paragraph (2) of,
25 and, if appropriate, classify under paragraph
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(4), any rule or sct of rules that is submitted
for review to the Commission by—

(1) the President;

(i1) a Member of Clongress;

(iii) any officer or employee of a Fed-
cral, State, local or tribal government, or
regional governmental body; or

(iv) any member of the public.

(B) FORM OF SUBMISSION.—A submission
to the Commission under this paragraph
shall—

(1) identify the speeific rule or set of
rules submitted for review;

(i1) provide a statement of evidence to
demonstrate that the rule or set of rules
qualifics to be identified for repeal under
the eriteria listed in paragraph (2); and

(iti) such other information as the
submitter behieves may be helpful to the
Commission’s review, including a state-
ment of the submitter’s interest in the
matter,

(C) PUBLIC AVATLABILITY.—The Commis-
sion shall make each submission received under

this paragraph available on the website of the
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1 Commission as soon as possible, but not later
2 than 1 week after the date on which the sub-
3 mission was received.
4 (1) NOTICES AND REPORTS OF THE (CCOMMISSION.—
5 (1) NOTICES OF AND REPORTS ON ACTIVI-
6 T1ES,—The Commission shall publish, in the Federal
7 Register and on the website of the Commission—
8 (A) notices in advance of all public meet-
9 ings, hearings, and classifications under sub-
10 section (h) informing the public of the basis,
11 purpose, and procedures for the meeting, hear-
12 ing, or classification; and
13 (B) reports after the conclusion of any
14 public meeting, hearing, or classification under
15 subseetion (h) summnarizing in detail the basis,
16 purpose, and substance of the mecting, hearing,
17 or classification.
18 (2) ANNUAL REPORTS TO CONGRESS.—Each
19 vear, beginning on the date that is one year after
20 the date on which all Commission members have
21 been confirmed by the Senate; the Commission shall
22 submit a report simultaneously to each Ilouse of
23 Congress detailing the activities of the Commission
24 for the previous year, and listing all rules and sets
25 of rules classified under subsection (h) during that
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year. For cach rule or sct of rules so listed, the

(A) identify the agency that made the rule
or set of rules;

(B) identify the annual cost of the rule or
sct of rules to the United States ceonomy and
the basis upon which the Commission identified
that cost;

(C) 1dentify whether the rule or set of rules
was classified under clause (i) or clause (1) of
subscetion (h)(4)(A);

(D) identify the criteria under subscetion
(h)(2) that caused the classification of the rule
or set of rules and the basis upon which the
Commission determined that those criteria were
nmet;

(I8) for each rule or set of rules listed
under the criteria set forth in subparagraphs
(B), (D), (F), (G), or (H) of subsection (h)(2),
or other criteria established by the Commission
under subparagraph (I) of such subsection
under which the Commission evaluated alter-
natives to the rule or set of rules that could
lead to lower regulatory costs, identify alter-

natives to the rule or set of rules that the Com-

(59313714)



FAPYUDAL14-1\DE_004 XML

227

18
1 mission recommends the agency consider as re-
2 placements for the rule or set of rules and the
3 basis on which the Commission rests the rec-
4 ommendations, and, in identifying such alter-
5 natives, cmphasize alternatives that will achicve
6 regulatory effeetivencss at the lowest cost and
7 with the lowest adverse impacts on jobs;
8 (I") for each rule or set of rules listed
9 under the criteria set forth in  subsection
10 (h)(2)(E), the other Federal, State, or local
11 governmental rules that the Commission found
12 the rule or set of rules to overlap, duplicate, or
13 conflict with, and the basis for the findings of
14 the Commission: and
15 (Q) in the case of cach set of rules so list-
16 ed, analyze whether Congress should also con-
17 sider repeal of the statutory authority imple-
18 mented by the set of rules.
19 (3) FINAL REPORT.—Not later than the date
20 on which the Commission members’ appointments
21 expire, the Commission shall submit a final report
22 simultaneously to each ITouse of Congress summa-
23 rizing all activities and recommendations of the
24 Commission, including a list of all rnles or sets of
25 rules the Commission classified under clause (i) of
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19
subsection (h)(4)(A) for immediate action to repeal,
a separate list of all rules or sets of rules the Com-
mission classified under clause (1) of subsection
(h){(4)(A) for repeal, and with regard to each rule or
sct of rules listed on either list, the information de-
seribed in subparagraphs (A) through (F) of sub-
section (h)(2). This report may be included in the
final annual report of the Commission under para-
graph (2) and may include the Commission’s ree-
ommendation whether the Commission shonld be re-
authorized by Congress.

() RepealL OF REGULATIONS; CONGRESSIONAL

14 (1) IN GENERAL.—Subject to paragraph (2)—
15 (A) the head of cach agency with authority
16 to repeal a rule or sct of rules classified by the
17 Commission under subsection (h)(4)(A)(i) for
18 immediate action to repeal and newly listed as
19 such in an annual or final report of the Com-
20 mission under paragraph (2) or (3) of sub-
21 section (i) shall repeal the rule or set of rules
22 as recommended by the Commission within 60
23 days after the enactment of a joint resolution
24 under paragraph (2) for approval of the rec-
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ommendations of the Commission in the report;
and

(B) the head of each agency with authority
to repeal a rule or set of rules classifted by the
Commission under subsection (h)(4)(A)(ii) for
repeal and newly listed as such in an annual or
final report of the Commission under paragraph
(2) or (3) of subsection (1) shall repeal the rule
or set of rules as recommended by the Commis-
sion pursuant to section 201, following the en-
actment of a joint resolution under paragraph
(2) for approval of the recommendations of the
Commission in the report.

(2) CONGRESSIONAL APPROVAL.—

(A) IN GENERAL—No head of an ageney
described in paragraph (1) shall be required by
this Act to carry out a repeal listed by the
Commission in a report transmitted to Congress
under paragraph (2) or (3) of subsection (i)
until a joint resolution is cnacted, in accordance
with the provisions of subparagraph (B), ap-
proving such recommendations of the Commis-
sion for repeal.

(B) TERMS OF THE RESOLUTION.—For

purposes of paragraph (A), the term “joint res-
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olution” means only a joint resolution which is
introduced after the date on which the Cominis-
sion transmits to the Congress under paragraph
(2) or (3) of subsection (i) the report con-
taining the recommendations to which the reso-
lution pertains, and—
(1) which does not have a preamble;
(11) the matter after the resolving
clause of which is only as follows: “That
Congress approves the recommendations
for repeal of the Retrospective Regulatory
Review Commission as submitted by the
Commission on 7 the blank
space being filled in with the appropriate
date; and
(111) the title of which 1s as follows:
“Approving recommendations for repeal of
the Retrospective Regulatory Review Com-
mission.”.
(3) REISSUANCE OF RULES.—
(A) NO SUBSTANTIALLY SIMILAR RULE TO
BE REISSUED.—A rule that is repealed under
paragraph (1) or section 201 may not be re-
issued in substantially the same form, and a

new rule that is substantially the same as such
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1 a rule may not be issued, unless the reissued or
2 new rule is specifically authorized by a law en-
3 acted after the date of the joint resolution ap-
4 proving the Commission’s recommendation to
5 repeal the original rule.

6 (B) AGENCY TO ENSURE AVOIDANCE OF
7 SIMILAR DEFECTS.—AN agency, in making any
8 new rule to implement statutory authority pre-
9 viously implemented by a rule repealed under
10 paragraph (1) or section 201, shall ensure that
11 the new rule does not result in the same ad-
12 verse cffects of the repealed rule that caused
13 the Commission to recommend to Congress the
14 latter’s repeal and will not result in new adverse
15 cffeets of the kind deseribed in the eriteria
16 specified in or under subsection (h).

17 (k) AUTHORIZATION OF APPROPRIATIONS,

18 (1) IN GENERAL.—There are authorized to be
19 appropriated such sums as may be necessary to the
20 Commission to carry out this Act, not to cxeced
21 $30,000,000.

22 (2) AVAILABILITY.—Any sums appropriated
23 under the authorization contained in this section
24 shall remain available, without fiscal year limitation,
25 until the earlier of the date that such sums are ex-
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1 pended or the date of the termination of the Com-
2 INISSION,

3 (1) WEBSITE.—

4 (1) IN GENERAL.—The Clommission shall estab-
5 lish a public website that—

6 () uscs current information technology to
7 malke records available on the website;

8 (B) provides information in a standard
9 data format; and

10 (C) receives and publishes public com-
11 ments.

12 (2) PUBLISHING OF INFORMATION.—Any infor-
13 mation required to be made available on the website
14 established pursuant to this Act shall be published
15 in a timely maner and shall be accessible by the
16 public on the website at no cost.

17 (3) RECORD OF PUBLIC MEETINGS AND HEAR-
18 INGS.—AIl records of public meetings and hearings
19 shall be published on the website as soon as possible,
20 but not later than 1 weck after the date on which
21 such public meeting or hearing occurred.
22 (4) PuBLIC COMMENTS.—The Commission shall
23 publish on the website all public comments and sub-
24 missions.
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1 (5) Norices.—The Commission shall publish
2 on the website notices of all public meetings and
3 hearings at least one week before the date on which
4 such public meeting or hearing oceurs.

5 (m) APPLICABILITY OF THE FEDERAL ADVISORY
6 COMMITTEE ACT.—

7 (1) INn GENERAL.—Except as otherwise pro-
8 vided in this Act, the Commission shall be subject to
9 the provigions of the Federal Advisory Committee
10 Aet (5 U.S.C. App.).

11 (2) ADVISORY COMMITTEE MANAGEMENT OFFI-
12 CER.—The Commission shall not be subject to the
13 control of any Advisory Committee Management Of-
14 ficer designated under section 8(h)(1) of the Federal
15 Advisory Committee Act (5 U.S.C. App.).

16 (3) SUBCOMMITTEE.—Any subcommittee of the
17 Commission shall be treated as the Commission for
18 purposes of the Federal Advisory Committee Act (5
19 TU.5.C. App.).
20 (4) CHARTER.—The enactment of the SCRUB
21 Act of 2015 shall be considered to meet the require-
22 ments of the Commission under section 9(¢) of the
23 Federal Advisory Committee Act (5 U.S.CC. App.).
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TITLE II—.REGULATORY CUT-GO
SEC. 201. CUT-GO PROCEDURES.

(a) INn GENERAL—Except as provided In scetion
101GM2)A) or section 202, an ageney, when the agency
makes a new rule, shall repeal rules or sets of rules of
that agency classified by the Commission under section
101(h)(4)(A)(ii), such that the annual costs of the new
rule to the United States ceconomy is offset by such re-
peals, 11 an amount equal to or greater than the cost of
the new rule, based on the regulatory cost reductions of
repeal identified by the Commission.

{(b) ALTERNATIVE PROCEDURE.—An agency may, al-
ternatively, repeal rules or sets of rules of that ageney
classified by  the  Commission under  section
101(h)(4)(A)(31) prior to the time specified in subsection
(a). If the agency so repeals such a rule or set of rules
and thereby reduces the annual, inflation-adjusted cost of
the rule or sct of rules to the United States econonty, the
agency may thereafter apply the reduction in regulatory
costs, based on the regulatory cost reductions of repeal
identified by the Commission, to meet, in whole or in part,
the regulatory cost reduction required under subscetion
(a) of this seetion to be made at the time the ageney pro-

mulgates a new rule.
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1 (¢) ACHIEVEMENT OF FuLn NgeET COST REDUC-
2 TIONS.
3 (1) IN GENERAL.—Subject to the provisions of
4 paragraph (2), an agency may offset the costs of a
5 new rule or set of rules by repealing a rule or sct
6 of rules listed by the Commission under scction
7 101(h)(4)(A)(i1) that implement the same statutory
8 authority as the new rule or set of rules.
9 (2) TaMITATION.—When using the authority
10 provided in paragraph (1), the agency mmst achieve
11 a net reduction in costs imposed by the ageney’s
12 body of rules (including the new rule or set of rules)
13 that is equal to or greater than the cost of the new
14 rule or set of rules to be prommigated, including,
15 whenever necessary, by repealing additional rules of
16 the ageney listed by the Commission under scetion
17 101(h)(4)(A)(ii).

18 SEC. 202. APPLICABILITY.

19

An ageney shall no longer be subject to the require-

20 ments of scetions 201 and 203 beginning on the date that

21 there is no rule or set of rules of the agency classified

22 by the Commission under section 101(h)(4)(A) (1) that has

23 mnot been repealed such that all regulatory cost reductions

24 identified by the Commission to be achievable through re-

25 peal have been achieved.
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SEC. 203. OIRA CERTIFICATION OF COST CALCULATIONS.

The Administrator of the Office of Information and
Regulatory Affairs of the Office of Management and
Budget shall review and ecertify the acceuracy of ageney de-
terminations of the costs of new rules under section 201.
The certification shall be included in the administrative
record of the relevant rulemaking by the agency promul-
gating the rule, and the Administrator shall transmit a
copy of the certification to Congress when it transmits the

certification to the agency.

TITLE III—RETROSPECTIVE
REVIEW OF NEW RULES
SEC. 301. PLAN FOR FUTURE REVIEW,

When an ageney makes a rule, the agency shall in-
clude in the final issuance of such rule a plan for the re-
view of such rule by not later than 10 years after the date
such rule is made. Such a review, in the case of a major
rule, shall be substantially similar to the review by the
Commission under scetion 101(h). In the case of a rule
other than a major rule, the agency’s plan for review shall
mclude other procedures and standards to enable the
agency to determine whether to repeal or amend the rule
to climinate unneecessary regulatory costs to the economy.
Whenever feasible, the agency shall include a proposed
plan for review of a proposed rule in its notice of proposed

rulemaking and shall receive public comment on the plan.
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1 TITLE IV—JUDICIAL REVIEW

2 SEC. 401. JUDICIAL REVIEW.

3 (a) IMMEDIATE REPEALS.—Agcency compliance with
4 secetion 101(5) of this Act shall be subjeet to judicial review
5 under chapter 7 of title 5, United States Code.

6 (b) CTT-60 PROCEDURES.—Agency compliance with
7 title II of this Act shall be subject to judicial review under

8 chapter 7 of title 5, United States Code.

9 {(¢) PLaNS FOR FUTURE REVIEW.—Agency compli-
10 ance with section 301 shall be subject to judicial review
11 under chapter 7 of title 5, United States Code.

12 TITLE V—-MISCELLANEOUS
13 PROVISIONS

14 SEC. 501. DEFINITIONS.

15 In this Act:

16 (1) AGENCY.—The term “agency’ has the
17 meaning given such term in section 551 of title 5,
18 United States Code.

19 (2) CoMMISSION.—The term  “Commission”
20 means the Retrospective Regulatory Review Commis-
21 sion established under section 101.

22 (3) Major RULE—The term “major rule”
23 means any rule that the Administrator of the Office
24 of Information and Regulatory Affairs determines is
25 likely to impose—
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1 (A) an annual cost on the ceonomy of
2 $100,000,000 or more, adjusted annually for
3 inflation;
4 (B) a major merease in costs or prices for
5 consumers, individual industrics, Federal,
6 State, local, or tribal government agencics, or
7 geographie regions;
8 (C) significant adverse effects on competi-
9 tion, employment, investment, productivity, n-
10 novation, or on the ability of United States-
11 based enterprises to compete with foreign-based
12 enterprises in domestic and export markets; or
13 (D) sigmficant impacts on multiple sectors
14 of the economy.
15 (4) RuLE.—The term “rule” has the meaning
16 given that term in scetion 551 of title 5, United
17 States Code.
18 (5) SET OF RULES.—The term “‘set of rules”
19 means a set of rules that ecollectively implements a
20 regulatory authority of an agency.

21 SEC. 502. EFFECTIVE DATE.

22 This Act and the amendments made by this Aet shall

23 take effect beginming on the date of the enactment of this

24 Aet.
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To provide for the establishment of a process [or the review of rules and
sets of rules, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
FEBRUARY 27, 2015

Mr. SmITH of Missouri (for himself, Mr. COLLINS of Georgia, Mr. HULTGREN,
Mr. POE of Texas, Mr. MARINO, Mr. FRANKs of Arizona, Mr. GOOD-
LATTE, and Mr. LukrkeMEYER) introduced the following bill; which was
referred to the Committee on Oversight and Government Reform, and in
addition to the Commitiee on the Judiciary, for a period to be subse-
quently determined by the Speaker, in each case for consideration of such
provisions as fall within the jurisdiction of the commitlee concerned

A BILL

To provide for the establishment of a process for the review

of rules and scts of rules, and for other purposes.

1 Be 1t enacted by the Senate and House of Representa-
twves of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Searching for and Chut-
ting Regulations that are Unnceessarily Burdensome Act

of 2015”7 or as the “SCRUB Act of 20157,

~N N B W
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See. 2. Table of contents.
TITLE I—RETROSPECTIVE REGULATORY REVIEW COMMISSION
Sec. 101. In general.
TITLE II—REGULATORY CUT-GO

Sec. 201. Cut-go procedures.
Sec. 202. Applicability.
Sec. 203. OIRA certification of cost caleulations.

TITLE HI—RETROSPECTIVE REVIEW OIF NEW RULES
Sec. 301. Plan for future review.
TITLE IV—JUDICIAL REVIEW
See. 401, Judicial review.
TITLE V—MISCELLANEOUS PROVISIONS

Sec. 501. Definitions.
Sec. 502. Lffective date.

TITLE I—RETROSPECTIVE REGU-
LATORY REVIEW COMMIS-
SION

SEC. 101. IN GENERAL.

(a) ESTABLISHMENT.—There is established a com-
mission, to be known as the “Retrospective Regulatory Re-
view Commission”, that shall review rules and sets of rules
in accordance with specified criteria to determine if a rule
or set of rules should be repealed to eliminate or reduce
the costs of regulation to the economy. The Commission
shall terminate on the date that is 5 years and 180 days
after the date of enactment of this Act or 5 years after
the date by which all Commission members’ terms have
commenced, whichever 1s later.

(b) MEMBERSHIP.—

oHR 1155 IH
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(1) NuMBER.—The Commission shall be com-
posed of 9 members who shall be appointed by the
President and confirmed by the Senate. Each mem-
ber shall be appointed not later than 130 days after
the date of enactment of this Act.

(2) TERM.—The term of each member shall
commence upon the member’s confirmation by the
Senate and shall extend to the date that is 5 years
and 180 days after the date of enactment of this Act
or that is 5 years after the date by which all mem-
bers have been confirmed by the Senate, whichever
is later.

(3) APPOINTMENT.—The members of the Com-
mission shall be appointed as follows:

{A) CHAIR.—The President shall appoint
as the Chair of the Commission an individual
with expertise and experience in rulemaking,
such as past Administrators of the Office of In-
formation and Regulatory Affairs, past chair-
men of the Administrative Conference of the
United States, and other individuals with simi-
lar expertise and experience in rulemaking af-
fairs and the admiuustration of regulatory re-

Views.

«HR 1155 IH
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{B) CANDIDATE LIST OF MEMBERS.—The
Speaker of the House of Representatives, the
Minonty Leader of the House of Representa-
tives, the Majority Leader of the Scnate, and
the Minority Leader of the Senate shall each
present to the President a list of candidates to
be members of the Commission. Such can-
didates shall be individuals learned in rule-
making affairs and, preferably, administration
of regulatory reviews. The President shall ap-
point 2 members of the Commission from ecach
list provided under this subparagraph, subject
to the provisions of subparagraph (C).

The

{(C) RESUBMISSION OF CANDIDATIL.
President may request from the presenter of
the list under subparagraph (B) a new list of
one or more candidates if the President—

(i} determines that any candidate on
the list presented pursuant to subpara-
ograph (B) does not meet the qualifications
specified in such subparagraph to be a
member of the Commission; and

(i1) certifies that determination to the
congressional officials specified in subpara-

graph (B).

oHR 1155 IH
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(¢c) POWERS AND AUTHORITIES OF THE COMMIS-

SION.—

(1) MEETINGS.—The Commission may meet

when, where, and as often as the Commission deter-
mines appropriate, except that the Commission shall
hold public meetings not less than twice each year.
All meetings of the Commission shall be open to the
public.

(2) HEARINGS.—In addition to meetings held
under paragraph (1), the Commission may hold
hearings to consider issues of fact or law relevant to
the Commission’s work. Any hearing held by the
Commission shall be open to the public.

(3) Accrss 1O INFORMATION.—The Commis-
sion may secure directly from any agency informa-
tion and documents necessary to enable the Commis-
sion to carry out this Act. Upon request of the Chair
of the Commission, the head of that agency shall
furnish that information or document to the Com-
mission as sooi as possible, but not later than two
weeks after the date on which the request was made.

(4) SUBPOENAS.—

{A) IN GBENERAL.—The Commission may
issue subpoenas requiring the attendance and

testimony of witnesses and the production of

oHR 1155 IH



e e W N

[ BN oA

10
11
12
13
14
15
16
17
18
19
20

22
23
24

244
6
any evidence relating to the duties of the Com-
mission. The attendance of witnesses and the
production of evidence may be required from
any place within the United States at any des-
ignated place of hearing within the United
States.

(B) FAILURE TO OBEY A SUBPOENA.—If a
person refuses to obev a subpoena issued under
subparagraph (A), the Commission may apply
to a United States district court for an order
requiring that person to appear before the Com-
mission to give testimony, produce evidence, or
both, relating to the matter under investigation.
The application may be made within the judicial
district where the hearing is conducted or where
that person is found, resides, or transacts busi-
ness. Any failure to obey the order of the court
may be punished by the court as eivil contempt.

(C) SERVICE OF SUBPOENAS.—The sub-
poenas of the Commission shall be served in the
manner provided for subpocnas issued by a
United States distriet court under the Federal
Rules of Civil Procedure for the United States

district courts.

°HR 1155 IH
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(D) SERVICE OF PROCESS.—AIl process of
any court to which application is made under
subparagraph (B) may be served in the judicial
distriet in which the person required to he

served resides or may be found.

(d) PAY AND TRAVEL EXPENSES—

(1) Pay—

(A) MEMBERS.—Ifach member, other than

the Chair of the Commission, shall be paid at
a rate equal to the daily equivalent of the min-
imum annual rate of basic pay payable for level
IV of the Executive Schedule under section
5315 of title 5, United States Code, for each
day (including travel time) during which the
member is engaged in the actual performance of
duties vested in the Commission.

(B) CrmaiR—The Chair shall be paid for
cach day referred to in subparagraph (A) at a
rate equal to the daily equivalent of the min-
imum annual rate of basic pay payable for level
IIT of the Exeentive Schedule under section
5314 of title 5, United States Code.

(2) TRAVEL EXPENSES.—Members shall receive

travel expenses, including per diem in lien of subsist-

oHR 1155 IH
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ence, in accordance with sections 5702 and 5703 of
title 5, United States Code.
(e) DIRECTOR OF STAFF.—

(1) IN GENERAL.—The Commission shall ap-
point a Director.

(2) PAv—The Director shall be paid at the
rate of basic pay payable for level V of the Executive
Schedule under section 5316 of title 5, United
States Code.

(f) STArr.—

(1) IN GENERAL.—Suhject to paragraph (2),
the Director, with the approval of the Commission,
may appomt, fix the pay of, and terminate addi-
tional personnel.

(2) LIMITATIONS ON APPOINTMENT.—The Di-
rector may make such appointments without regard
to the provisions of title 5, United States Code, gov-
erning appointments in the competitive service, and
any personnel so appointed may be paid without re-
gard to the provisions of chapter 51 and subchapter
IIT of chapter H3 of that title relating to classifica-
tion and General Schedule pay rates, except that an
individual so appointed may not receive pay in ex-
cess of the annual rate of basic pay payable for GS-

15 of the General Schedule.
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(3) AGENCY ASSISTANCE.—[Pollowing consulta-
tion with and upon request of the Chair of the Com-
mission, the head of any agency may detail any of
the personnel of that agency to the Commission to
assist the Commission in carrying out the duties of

the Commission under this Act.

(4) GAO AND OIRA ASSISTANCEH.—The Comp-
troller General of the United States and the Admin-
istrator of the Office of Information and Regulatory
Affairs shall provide assistance, including the detail-
ing of cmployecs, to the Commission i accordance
with an agreement entered into with the Commis-
sion.

(5) ASSISTANCE FROM OTHER PARTIES.—Con-

gress, the States, municipalities, federally recognized
Indian tribes, and local governments may provide as-
sistance, including the detaihng of employees, to the
Commission in accordance with an agreement en-
tered into with the Commission.

(g) OTHER AUTHORITY.—

(1) EXPERTS AND CONSULTANTS.—The Com-

mission may procure by contract, to the extent funds
are available, the temporary or iutermittent services
of experts or consultants pursuant to section 3109

of title 5, United States Code.
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(2) PrOPERTY.—The Commission may lease
space and acquire personal property to the extent
funds are available.

(h) DuTiEs OF THE COMMISSION.—

(1) IN GENERAL.—The Commission shall con-
duct a review of the Code of Federal Regulatious to
identify rules and sets of rules that collectively im-
plement a regulatory program that should be re-
pealed to lower the cost of regulation to the econ-
ony. The Commission shall give priority in the re-
view to males or scts of rules that arc major rules
or include major rules, have been in effect more than
15 years, impose paperwork burdens that could be
reduced substantially without significantly dimin-
ishing regulatory effectiveness, impose disproportion-
ately high costs on entities that qualify as small en-
tities within the meaning of section 601(6) of title
5, United States Code, or could bhe strengthened in
their effectiveness while reducing regulatory costs.
The Commission shall have as a goal of the Commis-
sion to achieve a reduction of at least 15 pereent in
the cumulative costs of Federal regulation with a
minimal reduction in the overall effectiveness of such

regulation.
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(2) NATURE OF REVIEW.—To identify which
rules and sets of rules should be repealed to lower
the cost of regulation to the economy, the Commis-

sion shall apply the following eriteria:
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{A) Whether the original purpose of the
rule or set of rules was achieved, and the rule
or set of rules could be repealed without signifi-
cant recurrence of adverse effects or conduct
that the rule or set of rules was intended to
prevent or reduce.

(B) Whether the implementation, compli-
ance, administration, enforcement or other costs
of the rule or set of rules to the economy are
not justified by the benefits to society within
the United States produced by the expenditure
of those costs.

(C) Whether the rule or set of rules has
been rendered unncecssary or obsolete, taking
into consideration the length of time since the
rule was made and the degree to which tech-
nology, ceonomic conditions, market practices,
or other relevant factors have changed in the

subject area affected by the rule or set of rules.
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(D) Whether the rule or set of rules is in-

effective at achieving the purposes of the rule or

set of rules.

(E) Whether the rule or set of rules over-

laps, duplicates, or conflicts with other Federal

rules, and to the extent feasible, with State and

local governmental rules.

(I") Whether the rule or set of rules has

excessive compliance costs or is otherwise exces-

sively burdensome, as compared to alternatives

that—

oHR 1155 IH

(1) speafy performance objectives
rather than conduct or manners of comph-
ance;

(i1) establish economie incentives to
encourage desired behavior,

(i) provide information upon which
choices can be made by the public;

(iv) incorporate other innovative alter-
natives rather than agency actions that
speeify conduet or manners of compliance;
or

{(v) could in other ways substantially
lower costs without significantly under-

mining effectiveness.
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(G) Whether the rule or set of rules inhib-
its innovation in or growth of the United States
economy, such as by impeding the introduction
or usc of safer or cqually safe technology that
18 newer or more efficient than technology re-
quired by or permissible under the rule or set
of rules.

(H) Whether or not the rule or set of rules
harms  competition within the United States
economy or the international economic competi-
tiveness of enterprises or entitics based in the
United States.

(I) Such other criteria as the Commission
devises to identify rules and sets of rules that
can be repealed to eliminate or reduce unneces-
sarily burdensome costs to the United States
economy.

(3) METHODOLOGY FOR REVIEW.—The Com-
mission shall establish a methodology for conducting
the review (including an overall review and discrete
reviews of portions of the Code of Federal Regula-
tions), identifying rules and sets of rules, and
classifying rules under this subsection and publish
the terms of the methodology in the Federal Reg-

ister and on the website of the Commission. The

*HR 1155 IH



3]

o 1 N s W

10
11
12
13
14
15
16
17
18
19
20
21
22

24
25

252

14
Commission may propose and seek public comment
on the methodology before the methodology is estab-
lished.
{4) CLASSIFICATION OF RULES AND SETS OF
RULES.—

(A) IN GENERAL.—After completion of any
review of rules or sets of rules under paragraph
(2), the Commission shall classify each rule or
set of rules identified in the review to qualify
for recommended repeal as either a rule or set
of rules—

(1) on which immediate action to re-
peal is recommended; or

(11) that should be eligible for repeal
under regulatory cut-go procedures under
title I1.

(B) DECISIONS BY MAJORITY.—Kach deci-
sion by the Commission to identify a rule or set
of rules for classification under this paragraph,
and each decision whether to classify the rule or
set. of rules under clause (i) or (i) of subpara-
graph (A), shall be made by a simple majority
vote of the Commission. No such vote shall take
place until after all members of the Clommission

have been confirmed by the Senate.
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(5) INITIATION OF REVIEW BY OTHER PER-
SONS.—

{A) In GENERAL.—The Commission may
also conduct a review under paragraph (2) of,
and, if appropriate, classify under paragraph
(4), any rule or set of rules that is submitted
for review to the Commission by—

(1) the President;

(i1) a Member of Congress;

(iil} any officer or employee of a Fed-
cral, State, local or tribal government, or
regional governmental body; or

(iv) any member of the public.

(B) FORM O SUBMISSION.—A submission
to the Commission under this paragraph
shall—

(1) identify the specific rule or set of
rules submitted for review;

(i1) provide a statement of evidence to
demonstrate that the rule or set of rules
qualifies to be identified for repeal under
the criteria listed in paragraph (2); and

(1) such other information as the
submitter believes may he helpful to the

Commission’s review, including a state-
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1 ment of the submitter’'s interest in the

2 matter.

3 (C) PUBLIC AVAILABILITY.—The Commis-

4 sion shall make cach submission received under

5 this paragraph available on the website of the

6 Commission as soon as possible, but not later

7 than 1 week after the date on which the sub-

8 mission was received.

9 (i) NOTICES AND REPORTS OF THE COMMISSION.—
10 (1) NOTICES OF AND REPORTS ON ACTIVI-
11 TIES.—The Commission shall publish, in the Federal
12 Register and on the website of the Commission—

13 (A) notices in advance of all public meet-

14 ings, hearimgs, and classifications under sub-
15 section (h) informing the public of the basis,
16 purpose, and procedures for the meeting, hear-
17 ing, or classification; and
18 (B) reports after the conclusion of any
19 public meeting, hearing, or classification under
20 subsection (h) summarizing in detail the basis,
21 purpose, and substance of the meeting, hearing,
22 or classification.

23 (2) ANNUAL REPORTS TO CONGRESS.—KEach
24 year, beginning on the date that is one year after
25 the date on which all Commission members have
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been confirmed by the Senate, the Commission shall
submit a report simultaneously to each House of
Congress detailing the activities of the Commission
for the previous year, and lListing all rules and scts
of rules classified under subsection (h) during that
vear. For each rule or set of rules so listed, the
Clommission shall—

(A) identify the ageney that made the rule
or set of rules;

(B) identifv the annual cost of the rule or
sct of rules to the United States cconomy and
the basis upon which the Commission identified
that cost;

(C) identify whether the rule or set of rules
was classified under clause (i) or clause (ii) of
subsection (h)(4)(A);

(D) identify the eriteria under subsection
(h)(2) that causcd the classification of the rule
or set of rules and the basis upon which the
Commission determined that those criteria were
met;

(E) for each rule or set of rules listed
under the criteria set forth in subparagraphs
(B), (D), (F), (G), or (H) of subsection (h)(2),

or other criteria established by the Commission

oHR 1155 IH
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under subparagraph (I) of such subsection
under which the Commission evaluated alter-
natives to the rule or set of rules that could
lead to lower regulatory costs, identify alter-
natives to the rule or set of rules that the Com-
mission recommends the agency consider as re-
placements for the rule or set of rules and the
basis on which the Commission rests the rec-
ommendations, and, in identifying such alter-
natives, emphasize alternatives that will achieve
regulatory effectiveness at the lowest cost and
with the lowest adverse impacts on jobs;

(F) for each rule or set of rules listed
under the criteria set forth in  subsection
(h)(2)(E), the other IFederal, State, or local
governinental rules that the Commission found
the rule or set of rules to overlap, duplicate, or
conflict with, and the basis for the findings of
the Commission; and

(G) in the case of each set of rules so list-
ed, analyze whether Congress shounld also con-
sider repeal of the statutory authority imple-
mented by the set of rules.

(3) FiNal rEPOrT.—Not later than the date

on which the Commission members’ appointments

oHR 1155 IH



[N

o -1 N i b W

10
11
12
13
14
15
16
17
18
19
20
21
22

(C'ONSIDERATION OF COMMISSION REPORTS.

257

19
expire, the Commission shall submit a final report
simultaneously to each House of Congress summa-
rizing all activities and recommendations of the
Commission, including a list of all rules or sets of
rules the Commission classified under clause (1) of
subsection (h)(4)(A) for immediate action to repeal,
a separate list of all rules or sets of rules the Com-
mission elassified under clause (1) of subsection
(h)(4)(A) for repeal, and with regard to each rule or
set of rules lhisted on either list, the information de-
seribed in subparagraphs (A) through (F) of sub-
section (h)(2). This report may be included in the
final annual report of the Commission under para-
graph (2) and may include the Commission’s rec-
ommendation whether the Commission should be re-
authorized by Congress.

(j) REPEAL OF REGULATIONS; CONGRESSIONAL

(1) IN GENERAL.—Subject to paragraph (2)—

(A) the head of each agency with authority
to repeal a rule or set of rules classified by the
Commission under subsection (h)(4)(A)(1) for
immediate action to repeal and newly listed as

such in an annnal or final report of the Com-

mission under paragraph (2) or (3) of sub-
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section (i) shall repeal the rule or set of rules
as recommended by the Commission within 60
days after the enactment of a joint resclution
under paragraph (2) for approval of the ree-
ommendations of the Commission in the report;
and

(B) the head of each agency with authority
to repeal a rule or set of rules classified by the
Commission under subsection (h)(4)(A)(ii) for
repeal and newly listed as such in an annual or
final report of the Commission under paragraph
(2) or (3) of subsection (1) shall repeal the rule
or set of rules as recommended by the Commis-
sion pursuant to section 201, following the en-
actment of a joint resolution under paragraph
(2) for approval of the recommendations of the
Commission in the report.

(2) CONGRESSIONAL APPROVAL.—

(A) IN GENERAL.—No head of an agency
described i paragraph (1) shall be required by
this Aet to carry out a repecal listed by the
Commission in a report transmitted to Congress
under paragraph (2) or (3) of subsection (i)
until a joint resolution is enacted, in accordance

with the provisions of subparagraph (B), ap-
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proving such recommendations of the Commis-

sion for repeal.

(B) TERMS OF TIIE RESOLUTION—For

purposes of paragraph (A), the term “joint res-

olution” means only a joint resolution which is

introduced after the date on which the Commis-

sion transmits to the Congress under paragraph

(2) or (3) of subsection (i) the report con-

taining the recommendations to which the reso-

lution pertains, and—

(3) REISSUANCE 01 RULES.

eHR 1155 IH

(1) which does not have a preamble;

(i) the matter after the resolving
clause of which is only as follows: “That
Congress approves the recommendations
for repeal of the Retrospective Regulatory
Review Commission as submitted by the
Commission on 7, the blank
space being filled in with the appropriate
date; and

(ii1) the title of which is as follows:
“Approving recommendations for repeal of
the Retrospective Regulatory Review Com-

mission.”.
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(k) AUTHORIZATION OF APPROPRIATIONS,

(A) NO SUBSTANTIALLY SIMILAR RULE TO
BE REISSUED.—A rule that is repealed under
paragraph (1) or section 201 may not be re-
issucd 1 substantially the same form, and a
new rule that is substantially the same as such
a rule may not be issued, unless the reissued or
new rule is specifically authorized by a law en-
acted after the date of the joint resolution ap-
proving the Commission’s recommendation to
repeal the original rule.

(B) AGENCY TO ENSURE AVOIDANCE OF

SIMILAR DEFECTS.—An agency, in making any
new rule to implement statutory authority pre-
viously implemented by a rule repealed undev
paragraph (1) or section 201, shall ensure that
the new rule does not result in the same ad-
verse effects of the repealed rule that caused
the Commission to recommend to Congress the
latter’s repeal and will not result in new adverse
effects of the kind described in the criteria

specified 1 or under subscetion (h).

(1) In GENERAL.—There are authorized to be

appropriated such sums as may be necessary to the
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Commission to carry out this Act, not to exceed
$30,000,000,

(2) AVAILABILITY —Any sums appropriated
under the authorization contained in this scetion
shall remain available, without fiscal year limitation,
until the earlier of the date that such sums are ex-
pended or the date of the termination of the Com-
mission.

(1) WEBSITE.—

(1) In gENERAL—The Comimission shall estab-
lish a public website that—

(A) uses current information technology to
make records available on the website;

(B) provides information in a standard
data format; and

(C) receives and publishes public com-
ments.

(2) PUBLISHING OF INFORMATION.—Any infor-
mation required to be made available on the website
established pursuant to this Act shall be published
in a timely manner and shall be aceessible by the
public on the website at no cost.

(3) RECORD OF PUBLIC MEETINGS AND HEAR-

INGS.—All records of public meetings and hearings

shall be published on the website as soon as possible,
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but not later than 1 week after the date on which
such public meeting or hearing oceurred.

The Commission shall

(4) PUBLIC COMMENTS.
publish on the website all public comments and sub-
missions.

(5) Nortrcrps.—The Commission shall publish
on the website notices of all public meetings and
hearings at least one week before the date on which
such public meeting or hearing oceurs.

(m) APPLICABILITY OF 7THE FRDERAL ADVISORY

COMMITTEE ACT.—

(1) INn GENERAL.—Except as otherwise pro-
vided in this Act, the Commission shall be subject to
the provisions of the Federal Adwvisory Committee
Act (5 U.S.C. App.).

(2) ADVISORY COMMITTEE MANAGEMENT OFFI-
CER.—The Commission shall not be subject to the
control of any Advisory Committeec Management Of-
ficer designated under section 8(b)(1) of the Federal
Advisory Committee Act (5 U.S.C. App.).

(3) SUBCOMMITTEE.

Any subcommittee of the
Commission shall be treated as the Commission for
purposes of the Federal Advisory Committee Act (5

U.S.C. App.).
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(4) CHARTER.—The enactment of the SCRUB

Act of 2015 shall be considered to meet the require-

ments of the Commission under section 9(¢) of the

Federal Advisory Committee Act (5 U.S.C. App.).
TITLE II—REGULATORY CUT-GO
SEC. 201. CUT-GO PROCEDURES.

(a) IN GENpEraL—Except as provided in section
101(G)(2)(A) or section 202, an agency, when the agency
makes a new rule, shall repeal rules or sets of rules of
that agency classified by the Commission under section
101(h)(4)(A)(i1), such that the annual costs of the new
rule to the United States economy is offset by such re-
peals, in an amount equal to or greater than the cost of
the new rule, based on the regulatory cost reductions of
repeal identified by the Commission.

(b) ALTERNATIVE PROCEDURE.—An agency may, al-
ternatively, repeal rules or sets of rules of that agency
classified by  the  Commission under  secction
101(h){4)(A)(i1) prior to the time specified in subsection
(a). If the agency so repeals such a rule or set of rules
and thereby reduces the annual, inflation-adjusted cost of
the rule or set of rules to the United States economy, the
agency may thereafter apply the reduction in regulatory
costs, based on the regulatory cost reductions of repeal

identified by the Commission, to meet, in whole or in part,
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1 the regulatory cost reduction required under subsection

2 (a) of this section to be made at the time the agency pro-

3 mulgates a new rule.

4 (¢) ACHIEVEMENT OF FuLL NeT CosT REDUC-
5 TIONS.—

6 (1) IN GENERAL.—Subject to the provisions of
7 paragraph (2), an agency may offset the costs of a
8 new rule or set of rules by repealing a rnle or set
9 of rules listed by the Commission under section
10 101(h)(4)(A)(ii) that implement the same statutory
11 authority as the new rule or sct of rules.

12 (2) LimaTATION.—When using the authority
13 provided in paragraph (1), the agency must achieve
14 a net reduction mm costs imposed by the agency’s
15 body of rules (including the new rule or set of rules)
16 that is equal to or greater than the cost of the new
17 rule or set of rules to be promulgated, including,
18 whenever necessary, by repealing additional rules of
19 the ageney listed by the Commission under section
20 101 (h)(4)(A)(1).

21 SEC. 202. APPLICABILITY.

22 An agency shall no longer be subject to the require-
23 ments of sections 201 and 203 beginning on the date that
24 there is no rule or set of rules of the agency classified
25 by the Commission under section 101(h)(4)(A)(ii) that has
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not been repealed such that all regulatory cost reductions
identified by the Commission to be achievable through re-
peal have been achieved.
SEC. 203. OIRA CERTIFICATION OF COST CALCULATIONS.

The Administrator of the Office of Information and
Regulatory Affairs of the Office of Management and
Budget shall review and certify the accuracy of agency de-
terminations of the costs of new rules under section 201.
The certification shall be included in the administrative
record of the relevant rulemaking by the agency promul-
gating the rule, and the Admmistrator shall transmit a
copy of the certification to Congress when it transmits the

certification to the agency.

TITLE III—RETROSPECTIVE
REVIEW OF NEW RULES
SEC. 301. PLAN FOR FUTURE REVIEW.

‘When an agency makes a rule, the agency shall in-
clude in the final issuance of such rule a plan for the re-
view of such rule by not later than 10 years after the date
such rule is made. Such a review, in the case of a major
rule, shall be substantially similar to the review by the
Commission under section 101(h). In the case of a rule
other than a major rule, the agency’s plan for review shall
include other procedures and standards to enable the

agency to determine whether to repeal or amend the rule
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to eliminate unnecessary regulatory costs to the economy.
Whenever feasible, the agency shall include a proposed
plan for review of a proposed rule in its notice of proposed
rulemaking and shall recetve public comment on the plan.
TITLE IV—JUDICIAL REVIEW
SEC. 401. JUDICIAL REVIEW.

(a) TMMEDIATE RErBALS.—Agency compliance with
section 101(3) of this Act shall be subject to judicial review
under chapter 7 of title 5, United States Code.

(b) Cur-Go PrOCEDURES.—Agency compliance with
title IT of this Act shall be subjeet to judicial review under

chapter 7 of title 5, United States Code.

(¢) PLanNs FOR FUTURE REVIEW.—Agency compli-
ance with section 301 shall be subject to judicial review

under chapter 7 of title 5, United States Code.

TITLE V—-MISCELLANEOUS
PROVISIONS
SEC. 501. DEFINITIONS.

In this Act:

(1) AGENCY.—The term ‘‘agency’” has the
meaning given such term in section 551 of title 5,
United States Code.

(2) COMMISSION.—The term “Commission”
means the Retrospective Regulatory Review Commis-

sion established under section 101.
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(3) Major RULE.—The term ‘“major rule”
means any rule that the Administrator of the Office
of Information and Regulatory Affairs determines is
likely to impose—

{A) an annual cost on the economy of
$£100,000,000 or more, adjusted annually for
inflation;

(B) a major increase in costs or prices for
consumers, individual  industries, Federal,
State, local, or tribal government agencies, or
geographic regions;

(C) significant adverse effects on competi-
tion, employment, investment, productivity, in-
novation, or on the ability of United States-
based enterprises to compete with foreign-based
enterprises in domestic and export markets; or

(D) significant impaects on multiple sectors
of the economy.

(4) RULE.—The term ‘“‘rule” has the meaning
given that term in section 551 of title 5, United

States Code.

(5) SET OF RULES.—The term “‘set of rules”
means a set of rules that collectively implements a

regulatory authority of an agency.
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SEC. 502. EFFECTIVE DATE.
This Act and the amendments made by this Act shall
take effect beginning on the date of the enactment of this

Act.
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