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OVERSIGHT OF THE FEDERAL
COMMUNICATIONS COMMISSION

TUESDAY, JULY 12, 2016

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMUNICATIONS AND TECHNOLOGY,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:18 a.m., in room
2123 Rayburn House Office Building, Hon. Greg Walden (chairman
of the subcommittee) presiding.

Members present: Representatives Walden, Latta, Barton, Shim-
kus, Blackburn, Scalise, Lance, Guthrie, Olson, Pompeo, Kinzinger,
Bilirakis, Johnson, Long, Collins, Cramer, Upton (ex officio), Eshoo,
Doyle, Welch, Yarmuth, Clarke, Loebsack, Rush, DeGette,
Butterfield, Matsui, McNerney, Lujan, and Pallone (ex officio).

Staff present: Gary Andres, Staff Director; Elena Brennan, Staff
Assistant; Rebecca Card, Assistant Press Secretary; Gene Fullano,
Detailee, Communications and Technology; Theresa Gambo,
Human Resources and Office Administrator; Jay Gulshen, Staff As-
sistant; Kelsey Guyselman, Counsel, Communications and Tech-
nology; Grace Koh, Counsel, Communications and Technology;
David Redl, Chief Counsel, Communications and Technology; Char-
lotte Savercool, Professional Staff Member, Communications and
Technology; Dan Schneider, Press Secretary; Gregory Watson, Leg-
islative Clerk, Communications and Technology; Jeff Carroll,
Democratic Staff Director; David Goldman, Democratic Chief Coun-
sel, Communications and Technology; Jerry Leverich, Democratic
Counsel; Lori Maarbjerg, Democratic FCC Detailee; Dan Miller,
Democratic Staff Assistant; Matt Schumacher, Democratic Press
Assistant; Ryan Skukowski, Democratic Senior Policy Analyst; An-
drew Souvall, Democratic Director of Communications, Member
Services, and Outreach.

OPENING STATEMENT OF HON. GREG WALDEN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF OREGON

Mr. WALDEN. I call to order the Subcommittee on Communica-
tions and Technology. I want to thank the Chairman and the Com-
missioners for being here once again today. I think this is our sixth
oversight hearing, probably more to come before the end of the
year, just for scheduling purposes for all of you. Obviously, it is our
important responsibility to continue to be in active dialogue with
the Commission and its Chairman and those that we oversee. It is
both our responsibility, our obligation, and a good opportunity—I
was going to say “and a joy,” Anna says “fun”—to continue this. It
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is a very important segment of our economy, as you know, with lots
of issues at stake.

I want to just talk about several things that are on my mind this
morning that I know the Commission is actively engaged in. One,
as you know, Mr. Chairman, we have four, well, I don’t know, since
2010 or so, complained about no update, meaningful update in the
ownership rules. I am told that the Commission majority has now
voted on that and I am also told that we probably won’t see many
changes when it comes to the ownership rules and regulations in
the NPRM. And yet, the marketplace to me has changed dramati-
cally since 2004. Further, the Congress has sent very specific views
to the Commission through the legislative process that I hope have
not been ignored when it comes to JSAs and other issues. That
would be very disappointing.

Obviously, I know several of you are concerned about the future
of 911 as are we. And we are also concerned about States identi-
fying in your own reports that levying money from consumers for
911 purposes and then turnaround and spend it in non-911 related
areas. And so I would like to get your views on that because we
are not a blank check and neither are you the consumers. So own-
eﬁship rules, 911, obviously pretty important when we look at
things.

I would love to get an update from you on the incentive auction
to the extent you can discuss that. Obviously, there are lots of
issues related to the number of participating stations, the amount
of spectrum available, and whether that meets up with capital. We
all want to see a successful auction and I know you do too, and you
and your teams have worked very, very hard in a very complicated
part of the area.

Merger authority continues to be an issue. It has been brought
to my attention by some that continue to be requirements put on
either sales or mergers that my opinion I get right up on the line,
not of extortion necessarily, but certainly pretty heavy handed. I
think of one involving a broadcast sale where apparently there was
a pending complaint about indecency and the people involved in
the sale had to waive their rights of appeal, couldn’t put money in
escrow in order to get approval and I would like to know if that
is true or not and why the Commission might have gone that way.
Also, the over-billed requirements apparently in the Charter- Time
Warner merger, I would be curious to know why that was nec-
essary going forward.

Obviously, we remain concerned about communication among the
Commissioners and the Chairman and vice versa and how that is
going. We would love to get your update on your views of that from
each of you and the sort of process reforms that we have talked
about and in many cases in a bipartisan way legislated here at
least through the House and kind of what you are seeing in terms
of where the Commission is at from each of your perspectives.

I know having been both in the minority and the majority, it is
a lot easier in the majority, but that is also where you have to
maintain, it is your responsibility to maintain an open process with
the minority to the extent you may have differences, but hopefully
there is a fair opportunity for the minority to have their say. We
try to do that here. Sometimes we are even successful at it. We
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pass a lot of bipartisan legislation out of this subcommittee and full
committee. It is always our intent to get to that point if we can.

So obviously, a lot of issues before us. I look forward to your tes-
timony. With that, I would yield the balance of my time to the vice
chair of the committee, Mr. Latta.

Mr. LATTA. Well, thank you very much, Mr. Chairman, for yield-
ing, and thanks to our Commissioners for being with us today.

Lately, the Federal Communications Commission has proposed
substantial rules without respect to their full effects and implica-
tions. The rules proposed on privacy requirements for broadband
Internet service providers go beyond protecting consumers’ data
and fragments the current successful privacy framework estab-
lished by the Federal Trade Commission.

Another example I am still very concerned with is the Commis-
sion’s vision on the set-top box proposal. No one is opposed to the
goal of promoting alternatives to pay TV provider set-top boxes, but
the FCC’s plan is not the answer for addressing consumer de-
mands.

I am, however, encouraged that the Commission has seemed
more open to making necessary changes to the Chairman’s pro-
posal. I urge the Commission to continue to work with the industry
to develop an alternative plan that will foster competition and in-
novation while protecting small TV providers from onerous regula-
tions, offer consumers more choice of privacy protection and safe-
guarding programming content and license agreements.

Concerning the Commission’s integral role in this marketplace,
we must be watchful of the regulatory policies it places on the com-
munications and technology industries. Today’s hearing is an op-
portunity to maintain proper oversight of the FCC, Mr. Chairman,
%ndkl look forward to today’s hearing and I appreciate and I yield

ack.

Mr. WALDEN. The gentleman yields back the balance of his time.
The Chair recognizes the gentlelady from California, the ranking
member of the subcommittee, Ms. Eshoo, for opening comments.

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. EsHOO. Thank you, Mr. Chairman, for holding this oversight
hearing. Good morning to you, Mr. Chairman, and the members of
the Commission. It is good to see all of you.

This is the first oversight hearing since the Federal Appeals
Court decision that upheld the FCC’s net neutrality rules took
place. I think and many think the ruling was a clear victory for the
American people who believe in a free and open Internet and en-
sures that the Internet will remain a platform for innovation well
into the future.

So congratulations to you, Mr. Chairman, to the Commissioners,
to the staff, to all the public advocacy organizations and the mil-
lions of people that contacted the Commission.

The court’s ruling also makes clear that the FCC is the sole Fed-
eral agency with authority to protect broadband users’ privacy.
Now some still argue that the Federal Trade Commission is the
agency that should handle privacy protections for broadband. But
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the fact is that the FTC lacks the authority to do so. Under the law
today, only the FCC can protect broadband user privacy. We can
have a debate over the details of what the FCC should put into
place, but I think the authority question is settled.

Beyond privacy, the FCC has two other key issues it needs to act
on before the end of the year. The first is opening up the set-top
box market to more competition. The cable industry has put for-
ward an alternative proposal and I am encouraged by the indus-
try’s recognition that competition is needed and that is actually re-
quired by law.

The second issue is special access reform. INCOMPAS and
Verizon have come together in an unprecedented way to provide
the FCC with a framework to promote competition in this market.
And we are all grateful to Congressman Doyle for leading on this
issue relentlessly for over a decade. It is over a decade, isn’t it,
Mike, at least that? Yes, it feels that way anyway.

So I urge the Commission to take advantage of the opportunities
that the agreement presents to finally finish special access reform
before the end of the year.

And finally, I think it is really a source of shame that the major-
ity continues to attack the Lifeline Program. Now whether it is an
attempt to put an artificial cap on the fund or legislation to out-
right strip support for mobile phone service, I think that message
is very clear. The majority is willing to rip away lifesaving commu-
nication tools from our most vulnerable citizens, including the abil-
ity to dial 911. I don’t know which Commissioner would be willing
to give that up themselves.

So my thanks to Chairman Wheeler for his leadership, to each
Commissioner for your work and for being here today, and I yield
the remaining time that I have to Representative Doyle.

Mr. DOYLE. I want to thank you, Anna, for yielding to me. And,
Mr. Chairman and the Commission, I want to add my voice to con-
gratulate you on your victory last month in the U.S. Court of Ap-
peals. I am glad to see the court affirmed what I and many of my
colleagues have argued for years, that the FCC has the authority
to ensure that the Internet remains an open platform for innova-
tion and competition. This is a great victory for consumers and the
Internet ecosystem at large.

There is one area that I believe merits investigation and it is the
Anti-Competitive Zero Rating, particularly when it is married with
restrictive data caps. These policies, I believe, have the potential to
harm consumers and inhibit innovation. I would like to see the
Commission take some action to address these harmful policies.

Finally, I want to also add my voice to urge the Commission. You
have got three big things on the table to get done. And I would
hope that the Commission finds a way to work together and get all
three. Special access, I really don’t want to go through another
FCC Commissioner on special access and I think a solution is at
hand. And I would urge you to follow through on that.

I also believe, like Anna, that there is a path forward on set-top
boxes. There has been an alternative solution offered by cable that
I think merits consideration and we should take a look at and with
regards to privacy, I know it is tough. I know there are issues be-
tween FCC and FTC, but I do believe if you all work together that
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there is a solution to be found, and I urge you to try to do that be-
fore you finish up your work this year. Thank you. I yield back.

Mr. WALDEN. The gentlelady yields back the balance of her time.
The Chair recognizes the chairman of the full committee, the gen-
tleman from Michigan, Mr. Upton.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UpTON. Thank you, Mr. Chairman. Chairman Wheeler, mem-
bers of the Commission, thank you again for joining us.

Over the many times that we have convened, our message has
been, my message has been consistent. The FCC has jurisdiction
over one of the most important and vibrant sectors of our economy.
Decisions are critical to innovation, jobs, and our Nation’s leader-
ship in global technology.

What you do and how you do it has tremendous impact on all
of us today, tomorrow, and for lots of years to come. And it matters
here in Washington. It matters at home in Michigan. It matters
across the country.

We ask you to follow the lead of this committee and its pursuit
to improve the FCC process for the betterment of all stakeholders.
And dating back to the 112th Congress, we worked in a bipartisan
way to usher H.R. 2583, the FCC Process Reform Act, through the
House.

And we urge the agency to engage in a fair, open, transparent
process in the execution of its mission. We stress that your loyalty
to these things provides the certainty that nurtures innovation, in-
vestment, and job creation.

When we last met, the Chairman had recently presented his col-
leagues with a proposal to impose new requirements on the video
subscription market and a new privacy regime for Internet service
providers. These proposals have the potential to harm the very sec-
tors that are attempting to preserve and stimulate and concerns
continue to grow on both sides of the aisle.

American consumers across the country and job creators are con-
cerned with continued innovation, investment, and job creation
that the communications and technology industries have delivered
in the past. If you approach these significant matters and all others
in the last couple of months, do so with an eye towards the success-
ful policies that have fostered the video market and the Internet
that are the cornerstones of American society. It is not time to
throw in the towel. There remain opportunities to work across the
aisle to get things done that really impact consumers, resolving
concerns about rural call completion, successfully completing the
incentive auction, and preventing the waste, fraud, and abuse in
the Universal Service Fund should be bipartisan issues that we can
agree on.

Let us continue to work to the better, putting more of a premium
on cooperation. There is a lot at stake and we need to get that
done.

[The prepared statement of Mr. Upton follows:]
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PREPARED STATEMENT OF HON. FRED UPTON

Chairman Wheeler and members of the Commission, thank you for joining us.
Over the many times we have convened, my message has been consistent, the FCC
has jurisdiction over one of the most important and vibrant sectors of our economy—
its decisions are critical to innovation, jobs, and our Nation’s leadership in global
technology. What you do and how you do it has a tremendous impact on all of us—
today, tomorrow, and for years to come. It matters here in Washington. It matters
back home in Michigan. It matters everywhere.

We asked you to follow the lead of this committee in its pursuit to improve FCC
process for the betterment of all stakeholders. Dating back to the 112th Congress,
we’ve worked in a bipartisan way to usher H.R. 2583, the FCC Process Reform Act
through the House. We urged for the agency to engage in fair, open, and trans-
parent process in the execution of its mission. We stressed that your loyalty to these
things provides the certainty that nurtures innovation, investment, and job creation.

Unfortunately, notwithstanding our repeated calls, all indications are that these
requests have been ignored and that the FCC is broken—honest and vigorous policy
debate, compromise, and collegiality are by all accounts absent on the eighth floor:
an observation supported by the ever growing list of 3-2 votes. The agency has
sadly become tainted by partisan politics, and seemingly lost its independence.

When we met last, the Chairman had recently presented his colleagues with a
proposal to impose new requirements on the video subscription market and a new
privacy regime for Internet service providers. These proposals have the potential to
harm the very sectors they are attempting to preserve and stimulate, and concerns
continue to grow from both sides of the aisle.

Folks back in Michigan, American consumers across the country, and job creators
are concerned with continued innovation, investment, and job creation that the com-
munications and technology industries have delivered in the past. As you approach
these significant matters—and all others in these last months—do so with an eye
toward the successful policies that have fostered the video market and Internet that
are cornerstones of American society.

While the agency has lost its way, it’s not time to throw in the towel. There re-
main opportunities to work across the aisle to get things done that really impact
American consumers. Resolving concerns about rural call completion, successfully
completing the incentive auction, and preventing waste, fraud, and abuse in the
Universal Service Fund should be bipartisan issues. Let’s continue working to do
better. Putting more of a premium on cooperation than on partisanship. There is
much at stake, and we all want a flourishing and functioning, truly independent
agency to help guide our economy for years to come.

Mr. UpTON. I yield the balance of my time to Mrs. Blackburn.

Mrs. BLACKBURN. Thank you, Mr. Chairman. I join in welcoming
each of you. We are so pleased that you are here. You have heard
a myriad of issues that we are continuing to work on and appre-
ciate that you would take the time to come and update and engage
in conversations with us.

Today, I am going to focus much of my attention on the set-top
box issue. This is something we are hearing a good bit about and
I am pleased that independent programmers have come to you with
what could be an alternative approach that would still protect con-
tent. I should say it would protect content.

For my content creators in Tennessee and individuals that I am
hearing from, they are very concerned about this, not only in the
domestic market, but what it would do to licensing agreements, et
cetera, and their ability to work through this process. My content
creators believe that if you create something, it is yours, and you
deserve to be compensated on it.

So I am pleased that you are here to enter into this discussion.
We appreciate so much your time and your preparation, and Mr.
Chairman, I yield back.
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Mr. WALDEN. The gentlelady yields the balance of her time. The
Chair recognizes the gentleman from New Jersey, Mr. Pallone,
ranking member of the full committee.

OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. PALLONE. Thank you, Mr. Chairman. Today’s hearing comes
weeks after the FCC’s sweeping net neutrality victory before the
DC Circuit. The court’s decision was a major victory for Internet
consumers and small businesses and the ruling was a momentous
step towards legal certainty that the Internet remains an open
platform for everyone. It was also a strong recognition of pro-con-
sumer and pro-innovation policies that Democrats have cham-
pioned for years.

The court’s decision helps create a stronger foundation for future
policies that put consumers in the driver’s seat.

And now as we look ahead, we still have a number of issues be-
fore us including how to deal with Internet privacy. A recent study
by the National Telecommunications and Information Administra-
tion found 84 percent of Americans are worried about their privacy
and security online. And we must take these concerns seriously.
And I appreciate the Federal Trade Commission who oversees pri-
vacy on Web sites providing thoughtful input into the FCC’s pro-
i:eedings. We should give consumers more protection online and not
ess.

During this oversight hearing today, we are likely to hear more
from our Republican colleagues about the Lifeline Program that
keeps our Nation’s low-income families connected. For months, Re-
publicans have used charges of waste, fraud, and abuse to justify
wrong-headed bills designed to rip phones away from those who
need them the most.

This morning I am releasing a Democratic committee staff report
that investigated the on-going Republican charges. The report
found that Republican allegations of more than $500 million in
fraud are baseless, relying on unfounded assumptions and bad
data. In order to get to their $500 million claim, Republicans first
assumed that every Lifeline recipient in a homeless shelter, in a
veterans’ group home, in a nursing home or just living with room-
mates to get by, that nearly every one of these people got their
phone as a result of fraud. There is simply no way to justify these
assumptions and it is incredibly counterproductive to any serious
discussions on how to improve and strengthen this program.

Our report finds that most of the waste, fraud, and abuse that
have plagued the program resulted from policies the FCC adopted
during the Bush administration and while some waste, fraud, and
abuse likely still does take place, the FCC has worked hard over
the past few years to track it down and wipe it out. Nearly $1 bil-
lion of unnecessary spending has been eliminated from the pro-
gram as a result of the FCC’s actions over the last 6 years.

So I will repeat what I have been saying for months. Lifeline is
a successful program that helps more than ten million Americans
and we need to protect it. If my colleagues are serious about elimi-
nating waste, fraud, and abuse in the program, stop these over-the-
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top accusations. Our report has a number of recommendations on
productive ways to move forward. And so I encourage our Repub-
lican colleagues to work with us to make this critical program
stronger.

[The prepared statement of Mr. Pallone follows:]

PREPARED STATEMENT OF HON. FRANK PALLONE, JR.

Today’s hearing comes weeks after the FCC’s sweeping net neutrality victory be-
fore the DC Circuit. The court’s decision was a major victory for internet consumers
and small businesses.

The ruling was a momentous step toward legal certainty that the internet re-
mains an open platform for everyone. It was also a strong recognition of pro-con-
sumer and pro-innovation policies that Democrats have championed for years. The
court’s decision helps create a stronger foundation for future policies that put con-
sumers in the driver’s seat.

And now, as we look ahead, we still have a number of issues before us, including
how to deal with internet privacy. A recent study by the National Telecommuni-
cations and Information Administration found 84 percent of Americans are worried
about their privacy and security online.

We must take these concerns seriously. And I appreciate the Federal Trade Com-
mission-who oversees privacy on Web sites—providing thoughtful input into the
FCC’s proceeding. We should give consumers more protection online—not less.

During this oversight hearing today, we are likely to hear more from my Repub-
lican colleagues about the Lifeline program, a program that keeps our Nation’s low-
income families connected. For months Republicans have used charges of waste,
fraud, and abuse to justify wrong-headed bills designed to rip phones away from
those who need them the most.

This morning I'm releasing a Democratic committee staff report that investigated
the ongoing Republican charges. The report found that Republican allegations of
more than $500 million in fraud are baseless, relying on unfounded assumptions
and bad data.

In order to get to their $500 million claim, Republicans first assumed that nearly
every Lifeline recipient in a homeless shelter, in a veterans group home, in a nurs-
ing home, or just living with roommates to get by—nearly every one of these people
got their phone as a result of fraud. There is simply no way to justify these assump-
tions, and it is incredibly counterproductive to any serious discussions on how to im-
prove and strengthen this program.

Our report finds that most of the waste, fraud, and abuse that had plagued the
program resulted from policies the FCC adopted during the Bush administration.
And while some waste, fraud, and abuse likely still does take place, the FCC has
worked hard over the past few years to track it down and wipe it out. Nearly $1
billion of unnecessary spending has been eliminated from the program as a result
of the FCC’s actions over the last 6 years.

So, I will repeat what I've been saying for months. Lifeline is a successful pro-
gram that helps more than ten million Americans and we need to protect it. If my
colleagues are serious about eliminating waste, fraud, and abuse in the program,
stop these over-the-top accusations. Our report has a number of recommendations
on productive ways to move forward. We encourage our Republican colleagues to
work with us to make this critical program stronger.

Thank you to all of the Commissioners for testifying here today.

Mr. PALLONE. I would like to yield—well, I want to thank the
Commissioners for testifying here today, and I will yield the re-
mainder of my time to Congresswoman Clarke.

Ms. CLARKE. I thank the ranking member for yielding me time.
I thank our chairman and ranking member for this morning’s over-
sight hearing.

Mr. Chairman and FCC Commissioners, good morning. According
to the U.S. Census Bureau, by the mid-2040s, if not before, Amer-
ica will be a majority minority nation, meaning that the majority
of Americans will be non-European descent people of color. It is
critical that his population has access to news, information, and en-
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tertainment that is reflective of their experiences and their per-
spective. Without this representation, there is no voice reflective of
their stories and without a voice, our cultural content suffers, thus
decreasing cross-cultural communication and understanding.

My core concerns focus on equity and inclusion and the media
and telecommunications industry. And I am particularly concerned
that we are not doing enough to create parity for all stakeholders.

I recently formed the House Congressional Multi-Cultural Media
Caucus where caucus members will offer suggestions and rec-
ommendations to the FCC to ensure that these tenets are consid-
ered when public policy decisions are being made. The goal is sim-
ple, to create economic sustainability and viability of multi-cultural
media in any ecosystem. The owners of our Nation’s media are
shaping the public’s narrative and it is important that it is inclu-
sive in both representation on the airwaves, as well as ownership
of its assets.

Thank you very much, Mr. Ranking Member, and I yield back
the balance of my time, his time to him.

Mr. WALDEN. And he yields it back to the committee. So thank
you all for your opening comments. We will go now to the Chair-
man and the Commissioners for their testimony.

And Mr. Chairman, we welcome you back before our sub-
committee. And I think you have heard from members on both
sides of the aisle about issues they are deeply concerned about and
the direction of the FCC and we appreciate your being here to re-
spond to those and any other comments you may have.

STATEMENTS OF TOM WHEELER, CHAIRMAN, FEDERAL COM-
MUNICATIONS COMMISSION; MIGNON L. CLYBURN, COMMIS-
SIONER, FEDERAL COMMUNICATIONS COMMISSION; JES-
SICA ROSENWORCEL, COMMISSIONER, FEDERAL COMMU-
NICATIONS COMMISSION; AJIT PAI, COMMISSIONER, FED-
ERAL COMMUNICATIONS COMMISSION; AND MICHAEL
O’RIELLY, COMMISSIONER, FEDERAL COMMUNICATIONS
COMMISSION

STATEMENT OF TOM WHEELER

Mr. WHEELER. Thank you very much, Mr. Chairman, Ranking
Member, and all members of the committee.

Today is a special day, obviously, with this committee coming to-
gether. We also have to recognize it is a special day for another
reason. It is Commissioner Rosenworcel’s birthday today.

Mr. WALDEN. Happy birthday.

[Applause.]

Mr. WHEELER. We can find unanimity on that resolution.

Ms. ROSENWORCEL. Such a great way to spend my birthday here
with you all.

[Laughter.]

Mr. WALDEN. Is there a hint of sarcasm?

Mr. WHEELER. I have three quick topics to address, some of
which you also have raised, Mr. Chairman, and I look forward to
have questions from you and the rest of the committee: the incen-
tive auction, the national priority of 5G, and as you indicated, next-
generation 911.
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The incentive auction has sure put the lie to the claim that
broadcasters wouldn’t show up and participate. And the credit goes
to this committee, your leadership, the ranking member’s leader-
ship for your foresight, vision, and leadership in creating this first
in the world auction.

The broadcasters have made available 126 megahertz. And what
is really significant is that 99 percent of all the licenses that would
be created are unimpaired licenses. And we spent a lot of time to-
gether worrying about impairment issues. It is the world’s first re-
verse auction. It worked flawlessly and kudos are owed to Gary Ep-
stein and Howard Symons and the team that has been working lit-
erally for years to follow through on your instructions.

And now it is time to move on to the forward auction. For as long
as I can remember—and I am sure you, too—the wireless industry
has been pleading for more spectrum. Well, they got it, and it is
beachfront spectrum at 600 megahertz. Our job is to create a mar-
ket that makes that spectrum available. We now know the “ask”
in that market, and we will soon know the bid.

We have received the up-front payments from the wireless car-
riers, qualifying them to bid. And we will shortly be issuing a PN,
public notice, indicating who those bidders are.

If there is no bid ask alignment, we will start over with a re-
duced supply and we will keep working that until the market is
made. Because of how licenses are assigned, the steps would be 120
megahertz, 114 megahertz, 108 megahertz, 84 megahertz. But I
will remind everyone that the average of the FCC auctions over the
years has been about 45 megahertz. So this is a big deal no matter
what the number is.

The bottom line is that your mandate is under way. The deci-
sions made in the design of the auction are working. The systems
are functioning and a market has been created for the first time
ever.

On Thursday, we will vote on another important spectrum issue
to open up high-band spectrum for fifth generation wireless li-
censed and unlicensed spectrum. It is another world first. We will
be the first nation to identify high-band 5G spectrum which means
that in the last 2 years, we have made available low-band spec-
trum, mid-band spectrum, and high-band spectrum.

Europe, by comparison, is talking about how maybe by 2020 they
will have low-band and mid-band and what their plans are for
high-band are still very much up in the air.

Our leadership in this is a national priority. The 21st century be-
longs to high-speed, high-capacity, low-latency wireless networks.
And if we are the first in the world to move as we are hopefully
going to do on Thursday, we will create a home-field advantage for
those American companies and American workers who are involved
in infrastructure, software and services.

Our plan is to make the spectrum available and then get out of
the way of the technology. The reality of our networks that we live
in today is a reality that was created years ago, a decade ago, by
decisions that were made or weren’t made. The decision that we
are going to make on Thursday will affect where this country is
going to be for decades to come.
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Lastly, every time that I have been before you, I have urged Con-
gress to legislate, to protect public safety over the next-generation
911 capabilities. Mr. Chairman, thank you for raising it today. The
Commission has gone about as far as our authority can take it. I
know Commissioner Rosenworcel has been touring 911 facilities.
She wrote a spot-on op-ed on the topic and I know she has some
thoughts in her testimony. And I have some recommendations in
my prepared text as well.

But here is the reality. Absent congressional action, there is no
national program to improve public safety by applying the tech-
nology of next-generation 911. We are in the second decade of the
21st century and we are still relying on mid-20th century tech-
nology.

I appreciate the opportunity to be here, Mr. Chairman, and I
look forward to engaging in discussion on any topics you may want
to ask.

[The prepared statement of Mr. Wheeler follows:]
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INTRODUCTION

Chairman Walden, Ranking Member Eshoo, and Members of the Subcommittee, thank you
for this opportunity to discuss our work at the Federal Communications Commission.

Since we last met three-and-a-half months ago, the Commission continues to make strong
progress on our policy agenda in addition to receiving a landmark legal victory. While I am
pleased with this progress, our work is far from done. I've said repeatedly that we’re going to
run through the tape, The fact that this is an election year doesn’t stop the march of
technological change. With each passing day, communications technology grows more
important to our economy and quality of life. That means there’s no letting up at the
Commission. We must continue to promote core values like universal access, public safety,
consumer protection, and competition at the same bold pace we have consistently maintained.

This testimony recaps major developments since our March hearing, and then highlights
some key priorities as we move forward.

RECENT DEVELOPMENTS
Open Internet Decision

On June 14, the D.C. Circuit upheld the FCC’s Open Internet Rules. The court’s ruling is a
victory for consumers and innovators who deserve unfettered access to the entire web, and it
ensures the internet remains a platform for unparalleled innovation, free expression, and
economic growth. After a decade of debate and legal battles, this ruling affirms the
Commission’s ability to enforce the strongest possible internet protections ~ both on fixed and
mobile networks — that will ensure the internet remains open, now and in the future.

Incentive Auction

On March 29, the world’s first incentive auction officially commenced as participating
broadcasters made their initial bid commitments. The auction system performed without a hitch,
and, two weeks ago, bidding in the reverse auction closed, ending the initial stage of this
landmark undertaking. Here’s where things stand.
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The high level of broadcaster commitments enabled the Commission to set a spectrum
clearing target of 126 MHz in the forward auction, with 99 percent of all licenses to be offered in
the forward auction completely free of any impairments. Winning bids in the reverse auction
totaled $86.4 billion, establishing the clearing cost for repurposing this licensed and unlicensed
spectrum for wireless data use.

The Commission received completed applications from potential participants in the
forward auction, and applicants that made upfront payments by July 1% became qualified to bid
in the forward auction.

The auction is a market-based mechanism for matching supply with demand. Until the
forward bidding concludes, we will not know whether the demand meets the large supply offered
by broadcasters. Depending upon that response, it’s possible that we would need to move to
additional stages to find the level where demand meets supply. The Commission intentionally
designed the auction to account for the possibility that supply and demand might not match at the
initial clearing target. It’s something we planned for, and we’re fully prepared to implement if
the need arises.

FCC staff' is now focused on forward auction bidder education and the post-auction
transition. Bidder education efforts will include a user guide, an online tutorial, and a practice
and mock auction to be held over the coming weeks. After the mock auction concludes, clock
phase bidding will begin.

Post-auction transition planning is focused on finalizing the relocation reimbursement
process and systems and developing a schedule for relocating stations that will remain on the air
to assure that the transition can be completed in a timely manner.

5G — Spectrum Frontiers

Nearly three weeks ago, 1 circulated to my colleagues our Spectrum Frontiers Report and
Order, the Commission’s most significant step vet to accelerate the development and deployment
of 5G wireless technology. This next generation of wireless connectivity promises quantum
leaps forward in three key areas: speeds resembling fiber that are at least 10 times and maybe
100 times faster than today’s 4G LTE networks; responsiveness less than one-thousandth of a
second, which enables real-time communication; and network capacity multiples of what is
available today.

Coupling this ultra-fast, low-latency, high-capacity connectivity with the almost
unlimited processing power of the cloud will enable smart-city energy grid and water systems,
immersive education and entertainment, and, most importantly, new applications yet to be
imagined.

Later this week, the Commission will vote on these proposed new rules to identify and
open up vast amounts of spectrum for 5G applications. If the Commission approves the
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Spectrum Frontiers item, the United States will be the first country in the world to open up high-
band spectrum for 5G networks and applications.

We will be repeating the proven formula that made the United States the world leader in
4G: one, make spectrum available quickly and in sufficient amounts; two, give great flexibility
to companies that can use the spectrum in expansive ways; and three, stay out of the way of
technological development. We will also balance the needs of various different types of uses in
these bands through effective sharing mechanisms; take steps to promote competitive access to
this spectrum; and encourage the development of secure networks and technologies from the
beginning.

Business Data Services

To seize the opportunities to increase the deployment of mobile networks and to move
towards 5G connectivity, we’re going to need a lot more backhaul to handle the massive increase
in data traffic, In April, the Commission launched its Business Data Services proceeding to help
address this challenge. Long known as Special Access, Business Data Services offer the kind of
dedicated access that wireless providers need to connect cell towers and antennae to their
networks. These backhaul connections can be as much as 30 percent of the cost of operating a
wireless network. Such dedicated network connections are also used by offices, retailers, banks,
manufacturers, schools, hospitals, and universities to move large amounts of data.

In many areas, however, competition in the supply of Business Data Services remains
limited, and that can translate into higher prices for wireless networks and then higher prices for
consumers. Lack of competition doesn't just hurt the deployment of wireless networks today, it
also threatens to delay the buildout of 5G networks with its demand for many, many more
backhaui connections to many, many more antennae.

The Commission’s technology-neutral Business Data Services proposal seeks to promote
competition that that will encourage innovation and investment. This reform proposal is
supported by the nation’s leading wireless carriers, save one, and my goal is to conclude this
proceeding no later than the end of this year.

Lifeline Modernization

One week after I last appeared before this Subcommittee, the Commission adopted an
Order to modernize the Lifeline program. Lifeline was established during the Reagan
administration and updated during the second Bush administration based on one simple concept:
that we must provide assistance so that low-income Americans can access the dominant
communication network of the day. In the Reagan era, that was the telephone network. In the
Bush era, that was the cell phone network. Today that’s broadband.

Accordingly, the first thing the Order does is to allow the support that the Bush
administration extended to cell phone service to now be applied to broadband, whether wired or
wireless, under the same kinds of conditions.
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The Order also institutes good management practices that will dramatically reduce waste,
fraud, and abuse. We started from a strong foundation laid by Chairman Genachowski and
Chairwoman Clyburn who established a database to see if Lifeline consumers were double
dipping. Correcting this flaw in the program’s earlier expansion has already paid off by reducing
payments by over a billion dollars to ineligible recipients who gamed the system.

Correcting another flaw, the Order ends the practice of having those who profit from
Lifeline’s payments determine the eligibility of participants. Instead, we’re putting in place a
national verifier to determine a person’s Lifeline eligibility by checking against previously
verified government databases.

Finally, our new Lifeline Order streamlines the requirements to become a Lifeline
provider and takes a hard look at the burdens we place on those providers in order to make it
easier for carriers to participate in the Lifeline program. Expanding provider participation will
mean expanded consumer choice,

1 am proud of the work that has been done over the years to shore up the Lifeline program
and prevent future fraud. We will continue to work diligently to make sure that important
safeguards are in place for this vital program.

Privacy

After months of talks with stakeholders, the Commission launched a proceeding in March
to ensure consumers have the tools they need to make informed choices about how and whether
their data is used and shared by their broadband providers. This proposal rests on the belief that
you should have control over how your data is used and shared by your ISP.

We propose to require that broadband providers give consumers the tools they need to
make smart choices about protecting their information. The proposal does not prohibit ISPs
from using or sharing customer data. It simply proposes that consumers receive notice of their
providers’ privacy practices and give consent before ISPs use or share that data.

Last week, the window for reply comments closed, and FCC staff is diligently working
through these public comments. I am confident we’ll be able to arrive at final rules later this
year.

Set-Top Boxes

Today, 99 percent of pay-tv consumers pay hundreds of dollars in rental fees on top of
their monthly bill every year because they don’t have meaningful alternatives. This February,
the Commission launched a proceeding to introduce competition into the set-top box
marketplace, as Congress mandated. I’m heartened to see the industry and other stakeholders
want to tackle the issue with various proposals. As I’ve said from the beginning of this process,
I'm open to all constructive feedback and proposals from all stakeholders to ensure we reach the
best possible result — real competition for consumers.



16

1 am following President Reagan’s good advice, “trust, but verify.” I appreciate that the
industry has come to the table. Everyone can agree that consumers should be empowered to
watch TV how they want, with the device, app, or interface that they choose. We need to
understand more of the details of its proposal, as well as the perspectives of all of the other
stakeholders. We need to ensiire that consumer privacy is protected; that copyright protections
and the interests of programmers are protected. We need to ensure that competition and
innovation is empowered. And, of course, we need to ask, as always, whether Commission
action will fulfill the Congressional mandate that you all sent to us.

LOOKING AHEAD
Next-Generation 911

During my tenure as FCC Chairman, and in my prior testimony before this
Subcommittee, I have been very vocal about the urgent need to improve our 911 system. The
recent tragedies in Orlando, San Bernardino, and too many other cities highlight the importance
of 911 in times of crisis.

The Commission has taken action to improve the quality and accuracy of 911, and there
is good news to report. We see industry is stepping up to many of the challenges, improving 911
location accuracy, supporting text-to-911, and generally investing to improve network reliability
and resiliency.

But effective 911 service depends on our nation’s 911 call centers. These Public Safety
Answeting Points, or PSAPs, must have technology to receive and process calls quickly,
accurately locate callers, and dispatch an appropriate response. The unfortunate fact is that 911,
designed originally for analog voice, doesn’t scale effortlessly to the advanced digital, wireless,
and multi-media technology landscape. In too many communities, the PSAPs are relying on
dangerously out of date technology, and the transition to Next Generation 911 (NG911) -
envisioned by Congress in 1999 when it established 911 as the national emergency number — has
not started or is stalled. Resource-strapped local jurisdictions struggle to maintain existing 911
service, let alone to achieve Congress’s NG911 vision.

Industry and many states, counties, and cities are working hard to address transition risk
and achieve NG911 capabilities. Nearly 20 percent of counties now support text-to-911. Many
jurisdictions are building out their Emergency Services IP Networks — the basic backbone for
NG911 in their communities.

But these islands of progress are the exception, not the rule. Unless we find a way to help
the nation’s PSAPs overcome the funding, planning, and operational challenges they face as
commercial communications networks evolve, NG911 will remain beyond reach for much of the
nation. Let me be clear on this point: 911 service quality will not stay where it is today, it will
degrade if we don’t invest in NG911.
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Congress has the unique ability to accelerate the transition to NG911. A clear national
call to action, with timely application of resources, would actually lower NG911 transition costs
by shortening the transition period and enabling 911 authorities to retire costly legacy facilities
more quickly. Here are three ways that Congress could help:

National 911 Map: PSAPs are increasingly dependent on electronic maps for 911 routing
and location, but the maps that they rely on should not end at the county or state line.
Congress could authorize and fund the FCC (in collaboration with DOT) to create a
national 911 map that would be available to every PSAP and would eliminate the seams
between commercial communications network infrastructure and emergency response
dispatch systems.

Cybersecurity Defenses for PSAPs: PSAPs face the same cyber vulnerabilities that have
proven so challenging to both government and commercial organizations, but most lack
trained workforce and the necessary tools for cyber defense. Congress could bring PSAP
IP Networks under the protective umbrella of DHS’s “Einstein” program by funding the
deployment of intrusion detection sensors for NG911 networks.

National NG911 Implementation Date with Matching Funds; Currently, there is no
national timetable or target date for completing the transition to NG911. Congress could
establish a nationwide NG911 implementation date (e.g., to complete the transition by the
end of 2020) and authorize matching funds to help state and local communities achieve
this goal. Congress can further jump start this effort by ensuring that federally run
PSAPs and Emergency Operations Centers make achievement of NG911 capability a
funding priority.

This Committee has commendably made public safety a priority, and I urge you to do
everything in your power to make sure our nation’s 911 system evolves safely as it adjusts to
achieve your NG911 vision and that PSAPs have the tools and support they need to avoid undue
risk in the transition.

Cybersecurity

One of the most important missions of the FCC is to ensure our nation’s commercial
communications infrastructure supports public safety and national security. The vulnerability of
advanced telecommunications networks to physical and cyber-attack is not lost upon us. We
have and will continue to work closely with industry and our agency partners to identify,
mitigate and where possible reduce cybersecurity risk.

Cybersecurity principles — availability, integrity, and confidentiality — are now routinely
incorporated in our engagement with industry. Our adviSory committees are doing important
work tackling tough cybersecurity issues for current and future networks. I have additionally
directed my staff to use our authority, where possible, to help ensure that cybersecurity is “baked
in” to the development and deployment of 5G. Our approach is to have communication
providers and their industry partners lead while the FCC brings useful assistance and
transparency to ensure that this effort benefits from early peer review and serves to accelerate
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development of 5G devices and services. We believe that this approach will accelerate U.S.
deployment of secure, reliable, and highly functional 5G networks.

Pirate Radio

The Commission remains committed to pirate radio enforcement. Since I became
Chairman, we've taken more than 300 pirate radio enforcement actions. 20 percent of the
Enforcement Bureau’s activities were directed to pirate radio last year, more than any other area
of enforcement. :

We don’t just want to do more to combat pirate radio, we want to do it smarter. We have
shifted from our historic “whack-a-mole” enforcement approach to focus on the worst actors —
pirates that are repeat offenders that cause interference to licensed broadcasters, that run
advertisements, and that operate at high power. Shortly before the last oversight hearing, all five
Commissioners signed a letter addressed to local officials as well as real estate and
advertiser groups whose members may provide support to pirates, whether knowingly or
unknowingly. The letter and a separate Enforcement Advisory explained the very real harms
caused by pirate radio and asked those groups for their assistance in addressing the problem.

As I mentioned the last time I appeared before this Subcommittee, we would welcome
Congress’ help in doing even more, and I know that Representative Pallone is considering
legislation to make it illegal to aid or abet pirate radio operations. I welcome this dialogue and
look forward to working with Congress to crack down on these criminals.

CONCLUSION

The Commission remains focused on harnessing the power of communications
technology to grow our economy and enhance U.S. leadership while preserving timeless values
like universal service. While there are disagreements about many of the issues I've outlined, we
can all agree on the importance of the Commission’s core functions that are critical to U.S.
economy, businesses, and consumers. I look forward to working with members of this
Subcommittee on these and other matters.
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Mr. WALDEN. I thank the Chairman. Obviously, we are willing
to have that discussion on 911. We also, I would remind him, did
a lot on FirstNet and enhancing that and some 911 enhancements
there. We know there is more to be done.

We now recognize the former Chairwoman of the Commission,
the gentlelady, Ms. Clyburn. Thank you for being here, Commis-
sioner, we look forward to your comments.

STATEMENT OF MIGNON L. CLYBURN

Ms. CLYBURN. Thank you very much. Chairman Walden, Rank-
ing Member Eshoo, distinguished members of the subcommittee,
thank you for the opportunity to once again appear before you this
morning to share my priorities and vision for a more connected
America.

Building on my mantra, community, community, community, in
April I launched a ConnectingCommunities tour as a way to hear
firsthand about the opportunities and challenges of bringing afford-
able, diverse, and competitive communications services to all Amer-
icans.

Last month, I traveled to the ranking member’s district and met
several key innovators who are using technology to drive advance-
ments in healthcare, broadband infrastructure, connectivity, and
viewpoint diversity. Next month, I will travel to Congressman
Lugjan’s district to learn about the unique communications needs of
tribal communities.

Now as I travel the country, people voice a common refrain, ro-
bust competition, affordably priced communications services, and
policies that will enable innovation to flourish.

Broadband is the way that a 21st century America connects with
communities. It is with this in mind that I continue to prioritize
affordable broadband opportunities.

Modernizing our Lifeline Program was a momentous step in
bringing affordable broadband to more Americans, but we can and
must do more to make sure those economically disadvantaged are
not priced out of the digital opportunity and the digital economy.

Broadband is not truly available unless it is affordable. How can
we make this happen? It starts with better data and a thorough
analysis of consumer broadband costs. It also means making sure
that affordability is a factor in how the Commission evaluates tech-
nology transitions. And it also means moving forward on a perma-
nent Mobility Fund to bring the benefits of affordable mobile
broadband to those currently without.

Our great nation is on the cusp of ushering in the next genera-
tion of wireless broadband with the Commission’s action this week
to free up high-band spectrum for innovative 5G services. With an
ever-increasing percentage of low-income Americans reliant on mo-
bile broadband for online access, it is imperative that we ensure
that they can reap the benefits of 5G and they are not left in the
digital darkness.

But my quest to connect all communities is not limited to
broadband. It is also about examining how best to promote the
availability of diverse and independent sources of video program-
ming. The Commission heard repeated concerns of independent and
diverse programmers from every conceivable ideological spectrum
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and followed through with the adoption of a Notice of Inquiry this
past February.

I am now working with Chairman Wheeler to determine next
steps, but no matter the outcome, I believe the Commission has
come out of this fact-finding exercise better positioned to identify
solutions that can enhance our access to independent and diverse
voices.

Finally, I continue to believe that transparency should be a driv-
ing principle in the Commission’s work to promote consumer
choice, competition, and innovation.

It should come as no surprise that billing issues rank among the
top consumer complaints at the FCC. Knowing this, I partnered
with Congressman Doyle on an op-ed calling for the Nation’s com-
munications providers to lead the way by voluntarily improving
transparency and disclosure of “below-the-line” fees. Enhanced
transparency will ensure that when consumers sign up for service,
either online or in a store, that they will not have to wait for their
first bill to learn what their total monthly costs will be.

Thank you once again for allowing me to share my priorities with
you this morning. And I look forward to answering any questions
you may have.

[The prepared statement of Ms. Clyburn follows:]
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Chairman Walden, Ranking Member Eshoo, distinguished Members of the
Subcommittee, thank you for the opportunity to once again appear before you this

morning to share my priorities and vision for a more connected America.

Nearly four months ago, in testimony before this Subcommittee, | outlined my
mantra of community, community, community. Building on this theme, | launched a
#ConnectingCommunities tour as a way to hear first-hand about the opportunities and
challenges of bringing affordable, diverse and competitive communications services to

all Americans.

Last month, | fraveled to the Ranking Member’s district and met several key
innovators who are using technology to drive advancements in healthcare, broadband
infrastructure, connectivity and viewpoint diversity. Next month | will travel to
Congressman Lujan’s district to learn about the unique communications needs of Tribal

communities.

The concept of connecting communities can take many forms. A Silicon Valley-

based children’s hospital and a 9-1-1 call center in Charleston, South Carolina may on
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the surface appear worlds apart when in fact, they share a common thread of using
technology to connect their communities. As | travel the country, people voice a
common refrain for robust competition, affordably-priced communications services and

policies that will enable innovation to flourish.

Broadband is the way a 21% century America connects communities, providing
them the tools needed to seek employment; access government services; communicate
with healthcare professionals and so much more. it is with this in mind that | continue to

prioritize affordable broadband opportunities.

Modernizing our Lifeline program is a momentous step in bringing affordable
broadband to more Americans, but we can and must do more to make sure those
economically disadvantaged are not priced out of digital opportunity. Broadband is not

truly available unless it is affordable for all Americans.

How can we make this happen? First by starting with better data and a thorough
analysis of consumer broadband costs. It also means making sure that affordability is a
factor in how the Commission evaluates technology transitions and moving forward on a
permanent Mobility Fund to bring the benefits of affordable mobile broadband to those

currently without.

Our great nation is on the cusp of ushering in the next generation of wireless

broadband technologies with the Commission’s consideration, in just two days, of an
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order to open up over 10 gigahertz of high band spectrum for innovative 5G services.
5G has tremendous potential for connecting communities when it comes to healthcare,
interconnected learning and Smart Cities. With an ever increasing percentage of low-
income Americans reliant on mobile broadband for online access, it is imperative that
we ensure they can reép the benefits of 5G and are not left in the digital darkness. We
must ensure that we create a regulatory regime that will not only incite innovation and
robust market participation, but also foster deployment of affordable next generation

mobile broadband to urban and rural communities alike.

But my quest to connect all communities is not limited to broadband. It is also
about examining how to best promote the availability of diverse and independent
sources of video programming. Independent and diverse programmers from every
conceivable ideological spectrum have told me that when it comes to offering much
requested, desired and needed niche programming to the masses, they often face

insurmountable challenges.

These challenges range from simply being unable to acquire carriage; to
difficulties in receiving fair or reasonable contract terms; to prohibitions on growing their
online distribution model because program distribution access is often restricted via

contract.
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The Commission heard these concerns, adopted a Notice of Inquiry in February
and the response has been tremendous. More than 36,000 comments were filed in the

docket, including many by individual consumers.

I am working with Chairman Wheeler to determine next steps, but no matter the
outcome, | believe the Commission has come out of this fact finding exercise better
positioned to identify solutions that can enhance our access to independent and diverse

voices.

Finally, | continue fo believe that transparency should be a driving principle in the
Commission’s work to promote consumer choice, competition and innovation. In
practice, this means that every consumer has a right to know exactly what they will pay

each month for phone, internet or pay-TV service, before they get their first month's bill.

It should come as no surprise that billing issues rank among the top consumer
complaints at the FCC. For the first half of 2016, when excluding Telephone Consumer
Protection Act (TCPA) related issues, nearly 30 percent of tickets filed with the agency’s
consumer help center related to billing. This translates to more than 27,000 complaints
in just six months. Knowing of these consumer frustrations, | partnered with
Congressman Doyle on an Op-Ed calling for the nation’s communications providers to
lead the way by voluntarily improving transparency and disclosure of “below-the-line”
fees. Enhanced transparency will ensure that when consumers sign up for service,

either online or in-store, they will not have to wait for their first bill to learn what their
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total monthly costs will be. Consistent with this Subcommittee’s bipartisan adoption of
the Small Business Broadband Deployment Act, | believe that enhanced transparency

can come about without unduly harming the nation’s smallest broadband providers.

Thank you again for allowing me to share my priorities with you this morning. |

look forward to answering any questions you may have.
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Mr. WALDEN. Thank you very much, Ms. Clyburn. We appreciate
your testimony and your work at the Commission.

We now go to Ms. Rosenworcel. Thank you for being here again.
Happy birthday to you and we are glad we could celebrate it with
you.

Ms. ROSENWORCEL. Thank you.

Mr. WHEELER. Please go ahead.

STATEMENT OF JESSICA ROSENWORCEL

Ms. ROSENWORCEL. Good morning, Chairman Walden and mem-
bers of the subcommittee. Thank you for the opportunity to appear
before you today.

This week the Commission has the future on its agenda. At our
monthly meeting on Thursday, we will adopt a framework for high-
band spectrum to help develop the next generation of wireless serv-
ices, known as 5G. This is exciting because the future belongs to
the connected. And the United States should lead.

However, I want to spend my time today not talking about the
future, but instead talking a little bit about the here and now and
what can be done right now to help improve our Nation’s emer-
gency number system.

Last month, I was in Dallas, a city that is still reeling from the
events of last week when a peaceful protest collapsed into unthink-
able violence. While in Dallas, I spent time with Betty Wafer. She
is the kind of person who knows the Big D inside and out. She was
born and raised in the city and over the course of 33 years has
risen to the top of its public safety ranks. She now wears the uni-
form and is in charge of 911 Communications for the Dallas Police
Department. There is not a lot she hasn’t seen. Like most people
who work the 911 front lines, she has a steely calm. After all, these
are people who listen to us at our most troubled, and then help en-
sure that help is on the way.

And as we walked through the Dallas 911 center, Ms. Wafer
spoke about how technology has changed during her more than
three decades on the job and how it has altered the ways we reach
out in times of emergency. And the numbers back her up because
nationwide we now call 911 240 million times a year. And more
than 70 percent of those calls are made from wireless phones rath-
er than traditional landline phones. In other words, the bulk of our
emergency calls come over a different technology than the 911 sys-
tem was designed to use.

This is a problem. Because while technology has changed so
much in our lives, the communications systems used by our Na-
tion’s 911 call centers have not fully kept pace. I know because I
have seen this firsthand, not just in Dallas, but in the nearly two
dozen 911 call centers I have visited all across the country from
Alaska to Arkansas, California to Colorado, Nevada to New Jersey,
Vermont to Virginia and many more places in between.

It is not that work is not being done. I mean in the last 2 years
alone, with my colleagues we have been able to put in place policies
to advance texting to 911. We have devised a framework to improve
the ability of 911 call centers to identify the location of emergency
calls made from wireless phones. And this is progress. But what
can come next is even bigger.
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Next-generation 911 services can support a whole new range of
video and data communications. For those who call in an emer-
gency, it will mean an opportunity to offer real-time video from an
accident. It will mean the ability to provide first responders with
instantaneous pictures of a fleeing suspect or emergency incident.
And those are the kind of capabilities that make public safety both
more effective and more responsive.

But to remake the Nation’s 911 systems to fully reflect the dig-
ital age, it takes funding. And historically supporting our Nation’s
roughly 6,000 911 call centers has been strictly a local affair. There
is no national program or annual Federal revenue source. But still,
there is one thing this committee can do right now to kick start
local 911 modernization.

It is this. As you know, the Middle Class Tax Relief and Job Cre-
ation Act of 2012 authorized a series of spectrum auctions at the
Commission. These auctions have already raised billions. And the
proceeds from these auctions are dedicated to some initiatives that
get a lot of attention like FirstNet, like assisting broadcasters with
relocation in the 600 megahertz band, and like deficit reduction.
But there is program these spectrum auctions fund that has not
get gotten the glory it deserves and that is a program for next-gen-
eration 911.

Section 6503 reinstates the joint 911 Implementation Office and
authorizes a $115 million grant program for next-generation 911.
You might be familiar with it because this committee developed the
program. But it has stalled and has yet to begin more than 4 years
after this committee created it and after Congress authorized its
creation.

So I think if you can help us you can put on the pressure because
it is time to get it up and running. It is the best near-term resource
we have to put next-generation 911 in place. And while these funds
are limited, they can have broad impact if we use them wisely and
fund next-generation 911 projects that can be a blueprint for up-
dating services in Dallas and nationwide.

Thank you.

[The prepared statement of Ms. Rosenworcel:]
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STATEMENT OF
COMMISSIONER JESSICA ROSENWORCEL
BEFORE THE
UNITED STATES HOUSE OF REPRESENTATIVES
ENERGY AND COMMERCE COMMITTEE
SUBCOMMITTEE ON COMMUNICATIONS AND TECHNOLOGY
“OVERSIGHT OF THE FEDERAL COMMUNICATIONS COMMISSION”
. JULY 12,2016
Good morning, Chairman Walden, Ranking Member Eshoo, and members of the
Subcommittee. Thank you for the opportunity to appear before you today along with my

colleagues at the Federal Communications Commission.

This week the Commission has the future on the agenda. At our monthly meeting on
Thursday, we will adopt a framework for high-band spectrum to help develop the next
generation of mobile wireless service, known as 5G. This is exciting because the future belongs

to the connected—and the United States should lead.

However, I want to use my time today to talk less about the future and instead discuss

what can be done right now to improve our nation’s emergency number system.

Last month I was in Dallas, a city that is reeling from the events of last week—when a

peaceful protest collapsed into unthinkable violence.

While in Dallas, I spent time with Betty Wafer. She’s the kind of person who knows the

Big D inside and out. She was born and raised in the city and over the course of 33 years she has
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risen to the top of its public safety ranks. She now wears the uniform and is in charge of 911

Communications for the Dallas Police Department.

There is not a lot she hasn’t seen. Like most people who work on the 911 front lines, she
has a steely calm. After all, these are people who listen to us at our most troubled and then help

ensure that help is on the way.

As we walked through the Dallas 911 center, Ms, Wafer spoke about how technology has
changed during her more than three decades on the job—and has altered the ways we reach out

in an emergency.

The numbers back her up. Nationwide we now call 911 240 million times a year. More
than 70 percent of those calls come from wireless phones rather than traditional landline phones.
In other words, the bulk of our emergency calls come over a different technology than the 911

system was designed to use.

This is a problem. Because while technology has changed so much in our lives, the
communications systems used by our nationb’s 911 call centers have not fully kept pace. 1
know-—because I have seen this firsthand, not just in Dallas, but in the nearly two dozen 911 call
centers [ have visited all across the country—ifrom Alaska to Arkansas, Vermont to Virginia,

California to Colorado, Nevada to New Jersey and many more places in between.
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It’s not that work is not being done. In the last two years alone, the Commission has put
in place policies to facilitate texting to 911. We have devised a framework to improve the ability

of 911 call centers to identify the location of emergency calls made from wireless phones.

This is progress. But what comes next is even bigger. Next generation 911 services can
support a whole range of data and video communications. For those who call in an emergency, it
will mean the opportunity to offer real-time video from an accident. It will mean the ability to
provide first responders with instantaneous pictures of a fleeing suspect or emergency incident.

These capabilities can make public safety both more effective and more responsive.

But to remake the nation’s 911 systems to fully reflect the digital age takes funding.
Historically supporting our nations roughly 6000 911 call centers has been a local affair. There
is no national program or annual federal revenue source. But, still, there is one thing this

Committee can do now to kick-start local 911 modernization.

As you undoubtedly know, the Middle Class Tax Relief and Job Creation Act of 2012
authorized a series of spectrum auctions at the Commission. These auctions have already raised
billions—and the proceeds are dedicated to some initiatives that geta lot of attention, like
establishing the First Responders Network Authority, assisting the relocation of broadcasters in
the 600 MHz band, and reducing the deficit. But there is one program these spectrum auctions

fund that has not yet gotten the glory it deserves—a program for next generation 911,
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Section 6503 reinstates the joint 911 Implementation Office and authorizes a $115
million grant program to update 911. You might be familiar with it—because this Committee
developed this program. But it has stalled and has yet to begin more than four years after

Congress authorized its creation.

So put on the pressure—because it is time to get it up and running. It is the best near-
term resource we have to put next generation 911 in place. While these funds are limited, they
can have broad impact if we use them wisely and fund next generation 911 projects that can be a

blueprint for updating services in Dallas and communities nationwide.

Thank you. Iwill be happy to answer any questions you might have.
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Mr. WALDEN. Thank you, Commissioner Rosenworcel. We appre-
ciate you bringing that to our attention. Obviously, we get pretty
frustrated when agencies and commissions don’t do what they are
mandated to do by statute on a timely manner. And so we are
happy to follow up with that.

We will now go to Commissioner Pai. Commissioner Pai, thank
you for joining us. We look forward to your testimony as well.

STATEMENT OF AJIT PAI

Mr. Pal. Thank you, sir. Chairman Walden, Ranking Member
Eshoo, and members of the subcommittee, thank you for giving me
the opportunity to testify this morning. Since 2012, it has been an
honor to work with you on a bipartisan basis on many issues.

Kari’s Law is a good example of this. Dialing 911 should always
work, but it sometimes doesn’t. And the reason is that many phone
systems require callers to dial an access code like a 9 before the
call is placed. Kari’s Law would help fix this by making direct 911
calling the default on those systems.

Thanks to your work, along with the courageous efforts of Kari’s
father, Hank Hunt, the House of Representatives recently passed
this legislation. I hope the Senate does so and that this bipartisan
measure soon becomes law.

I would like to focus the rest of my testimony on two important
topics: the FCC’s set-top box proposal and its Lifeline Program.

First, set-top box. The breadth of opposition to the Commission’s
set-top box proposal signals how badly its scheme misses the mark.
My friend and colleague, Commissioner Rosenworcel, rightly ob-
served that the FCC’s proposal has real flaws and we need to find
another way forward.

What should that way forward look like? In my view, first, it
must protect the intellectual property of content creators and safe-
guard minority programmers. As Jesse Jackson put it, the FCC’s
proposed rules would allow third-party set-top box manufacturers
to “pull networks apart, ignore copyright protections, and dis-
mantle the local and national advertising streams that have tradi-
tionally supported high quality, multi-cultural content.” That is
why Congresswoman Yvette Clarke and many other members of
the Congressional Black Caucus have called upon the FCC to ana-
lyze the impact of these proposed rules on the diversity of program-
ming and independent and minority television programming before
pushing ahead. We should heed those voices.

Second, we must address the challenges faced by small video pro-
viders. The record makes clear that the FCC’s proposed rules
would have a disproportionate impact on small companies. Indeed,
the American Cable Association has stated that the FCC’s proposal
would force over 200 small operators to go out of business or to
stop offering video service. Separately, bipartisan groups of 61 Rep-
resentatives, led by Congressman Kevin Cramer and 10 Senators
have expressed serious concern along these lines.

Third, we must protect Americans’ privacy. Senator Patrick
Leahy has stressed that the “same Federal privacy protections and
enforcement mechanisms that apply to proprietary set-top boxes
today should apply to third-party navigation systems as well.” In
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other words, all consumers should have the same privacy protec-
tions. Unfortunately, the FCC’s proposal fails this basic test.

And fourth, we must embrace the technology of the future in-
stead of clinging to the hardware of the past. Americans are in-
creasingly accessing video programming through apps. With an
app, there is no need to have a set-top box or the rental fee that
goes along with it. With an app, your smart phone, your tablet, or
your smart television can be your navigation device.

Recently, as has been mentioned by members of the panel, stake-
holders have proposed an app-based approach. My office is cur-
rently reviewing this promising proposal and I look forward to
hearing what the members of this subcommittee think about it.

The next topic is Lifeline. The FCC must be vigilant in stopping
abuse of the Universal Service Fund. Hard-working Americans de-
serve to know that the money they contribute each and every
month to the fund isn’t wasted or put to fraudulent use. Unfortu-
nately, the FCC’s recent investigation of Total Call Mobile suggests
that American taxpayers should be worried. Although my own in-
vestigation is still ongoing, the waste, fraud, and abuse in the Life-
line Program appears greater than I had imagined.

Consider this. The National Lifeline Accountability database or
NLAD, is supposed to check whether a subscriber already receives
Lifeline service. But an unscrupulous wireless reseller can override
that determination simply by checking a box and so wireless re-
sellers have enrolled over 4.2 million subscribers using this over-
ride process since October of 2014. That is more than 35 percent
of all subscribers enrolled in NLAD-participating States. And that
is more than the population of the State of Oregon. The annual
price to the taxpayer for these overrides alone is steep, about $476
million. That is not my only concern.

Wireless resellers have overridden other Federal safeguards, en-
rolled actual duplicates, claimed support for phantom customers,
and otherwise exploited loopholes in the program that likely re-
sulted in hundreds of millions of dollars in USF money and tax-
payer money going to wireless resellers instead of to deserving,
low-income consumers. That is outrageous.

I plan to work with this committee and my colleagues to stopping
this spending spree and I particularly appreciate the decision of
Committee Chairman Fred Upton to investigate this kind of waste,
fraud, and abuse.

Chairman Walden, Ranking Member Eshoo, members of the sub-
committee, thank you once again for giving me the opportunity to
testify. I look forward to answering your questions and working
with you in the time to come.

[The prepared statement of Mr. Pai follows:]
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TESTIMONY OF FCC COMMISSIONER AJIT PAI
BEFORE THE SUBCOMMITTEE ON COMMUNICATIONS AND TECHNOLOGY
OF THE UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON ENERGY AND COMMERCE

“OVERSIGHT OF THE FEDERAL COMMUNICATIONS COMMISSION”
JULY 12,2016

Chairman Walden, Ranking Member Eshoo, and Members of the Subcommittee, thank you for
giving me the opportunity to testify this morning. Since 2012, it has been an honor to work with youona
wide variety of issues, from freeing up more spectrum for consumer use to encouraging the deployment
of high-speed broadband.

I want to begin by expressing my gratitude to the Members of this Subcommittee for the
bipartisan leadership you have shown on a number of important matters, particularly those involving
public safety.

The Kari’s Law Act of 2016 is one such example. Dialing 911 should always connect someone
in need with emergency personnel who can help. But this doesn’t always happen. In some hotels,
offices, college dorms, and other large buildings, calls to 911 won’t go through because the multi-line
telephone systems (MLTS) in use in those facilities require callers to dial a “9” before placing the call.
The Kari's Law Act of 2016 would help fix this problem by requiring MLTS systems to have a default
configuration that allows direct 911 calling.

1 want to thank the Subcommittee for holding a hearing on the Kari’s Law Act three months ago.
I can say that your efforts, along with the courageous work of Hank Hunt, Kari’s father, and many others,
are making a difference. Indeed, just one month after your hearing, this legislation passed the House. |
hope the Senate moves quickly to pass the companion legislation introduced by Senators Deb Fischer,
Amy Klobuchar, John Comyn, Ted Cruz, and Brian Schatz, and that this common-sense, bipartisan public
safety measure soon becomes law.

1 would like to focus the rest of my testimony on two other important topics: the FCC’s set-top
box proposal and the waste, fraud, and abuse that have plagued the FCC’s Lifeline program.

Set-Top Box.—-I am deeply concerned about the FCC’s proposed set-top box rules. The public
input submitted to the agency in recent weeks makes clear that I am not alone. During my time at the
Commission, I've never seen such a large and diverse coalition come together with respect to any other
issue. Chairman Wheeler’s proposal has united content creators and cable operators. It has brought
together Democrats and Republicans, conservatives, moderates, and liberals. And it has led to ¢ivil rights
organizations,' privacy advocates,” environmental organizations,” and free-market proponents® making
common cause—all in opposition to the FCC’s proposal. The breadth and depth of opposition signal how
badly the FCC’s scheme misses the mark. 1 cannot put it any better than Commissioner Rosenworcel did

! See, e.g., Letter from Brent Wilkes, National Executive Director, League of United Latin American Citizens, to the
Honorable Tom Wheeler, Chairman, FCC, MB Docket No. 15-64 (Feb. 17, 2016).

? See, e.g., Electronic Privacy Information Center Comments, MB Docket No. 16-42 and CS Docket No, 97-80
(Apr. 22, 2016).

3 See, e.g., Noah Horowitz, FCC Proposal Could Undermine Efforts to Bring Down National Set-Top Box Energy
Use, NRDC (May 04, 2016), https://www.nrdc.org/experts/noah-horowitz/fcc-proposal-could-undermine-efforts-
bring-down-national-set-top-box-energy (last visited July 7, 2016).

* See, e.g., TechFreedom and Competitive Enterprise Institute Comments, MB Docket No. 16~42 and CS Docket
No. 97-80 (Apr. 22, 2016).
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last montl; when she said that the FCC’s proposal has “real flaws” and “[wle need to find another way
forward.™ ’

What should that way forward look like?

Firs, it must protect the intellectual property of content creators. Currently, video programmers
use licensing and contractual agreements with cable operators to protect and control their content. But as
Senate Minority Leader Harry Reid has pointed out, under the FCC’s proposal, it is “unclear what . ..
duty [third-party set-top box providers] would have to protect programming content or otherwise comply
with the licensing agreements™ and whether “programmers would have any ability to enforce these
agreements directly with the third-party providers.™ This, according to Senator Dianne Feinstein, raises
concerns about whether “third-parties could create devices that enable piracy and hinder the ability of
content providers to control their creative work.”” Senator Bill Nelson, the Ranking Member of the
Senate Commerce Committee, has said that FCC rules should not “be the means by which third parties
gain, for their own commercial advantage, the ability to alter, add to, or interfere with programming
provided by content providers.”® But unfortunately, that’s just what the FCC’s proposed rules would do.
They would facilitate piracy. They would allow third-party set-top box manufacturers to insert their own
advertising into programmers’ content. And they would allow those same manufacturers to remove
advertising from that content—all without the programmers’ consent.

Relatedly, we must pay special attention to the concerns that have been raised about the impact of
the FCC’s proposal on minority programmers. As Reverend Jesse Jackson has put it, the FCC’s proposed
rules would allow third-party set-top box manufacturers to “pull networks apart, ignore copyright
protections and dismantle the local and national advertising streams that have traditionally supported high
quality, multicultural content,” He continued, “{t]he result [would be] a deep threat to the entire creative
ecosystem, and especially smaller, independent and diverse networks and programmers that often lack the
deep pocket resources to weather this type of transition.”"" -Moreover, the FCC’s proposal would allow
third-party set-top box manufacturers to rearrange cable operators’ channel lineups, to the detriment of
minority programmers. This digital redlining shouldn’t be permitted.

That’s why Representative Yvette Clarke of this Subcommittee and many other members of the
Congressional Black Caucus have called for the FCC to stop pushing this proposal until it analyzes the
“impact of the proposed rules on diversity of programming, {and] independent and minority television
programming.™! A similar request has been made by major civil rights organizations, including the
League of United Latin American Citizens (LULAC) and the National Urban League.” The FCC should
listen to what these voices are saying,

* David Shephardson, U.S. Cable Industry Proposes Allowing Consumers to Serap Set-Top Boxes, REUTERS (June
17, 2016), http://www.reuters.com/anicle/us—fcc-tv-regulaﬁons«idUSKCI\{OZ3ZDK.

¢ Letter from Senator Harry Reid to the Honorable Tom Wheeler, Chairman, FCC (June 14, 2016).
7 Letter from Senator Dianne Feinstein to the Honorable Tom Wheeler, Chairman, FCC (May 25, 2016).
® Letter from Senator Bill Nelson to the Honorable Tom Wheeler, Chairman, FCC (Feb. 12, 2016).

® Jesse L. Jackson, Future of TV Must Not Sacrifice Minority Media: Jesse Jackson, USA TODAY (June 6, 2016),
http://fwww.usatoday .com/story/opinion/2016/06/06/fec-set-top-box-proposal-minority-impact-opposition-media-
diversity-column/85301308l.

10 1d
' Letter from Representative Yvette Clarke et al. to the Honorable Tom Wheeler, Chairman, FCC (Apr. 22, 2016).

12 See Letter from Marc H. Morial, President and CEQ, National Urban League et al. to the Honorable Tom
Wheeler, Chairman, FCC, MB Docket No. 16-42, C8 Docket No. 97-80, and MB Docket No. 1641 (Mar. 21,
2016).
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Second, we must address the special challenges faced by small video providers. The record
makes clear that it would be very expensive for all video providers to comply with the Commission’s
proposed rules. And as is so often the case, these rules would have a disproportionate impact on small
companies. Indeed, the American Cable Association has stated that the FCC’s proposed rules would
force over 200 small cable operators to either go out of business or stop offering video service.” And the
message from small telecommunications carriers that are in the video business has been similar.”* Small
wonder, then, that Capitol Hill is also concerned. A bipartisan group of 61 U.S. Congressmen, led by
Representative Kevin Cramer, recently told the Commission that it is “concerned the proposal threatens
the economic welfare of small pay-TV companies providing both vital communications services to rural
areas and competitive alternatives to consumers in urban markets.”* This concern was reiterated by
another bipartisan group of ten U.S. Senators who stressed that “[sJmall providers will not be able to
affordl 6the costs that could be associated with building new architecture to comply with the proposed
rule.”

The impact of the FCC’s proposed rules would thus be particularly severe for rural Americans
because they are disproportionately served by smaller operators. They will be left with fewer choices for
video service. Moreover, the FCC’s rules will hamper rural broadband deployment as small operators
devote limited funds to complying with the FCC’s set-top box rules rather than delivering better, faster,
and cheaper Internet access.

Third, we must protect Americans’ privacy. Senate Minority Leader Harry Reid has pointed out
that many third-party manufacturers will find “real value . . . not in producing or selling the [set-top] box
but in the data that the box will collect.””” That is why Senator Patrick Leahy, Ranking Member of the
Senate Judiciary Committee, has stressed that the “same federal privacy protections and enforcement
mechanisms that apply to proprietary set-top boxes today should apply to third-party navigation systems
as well.”* Unfortunately, the FCC’s proposal fails this basic test. There should not be one set of privacy
rules for cable operators® set-top boxes and another for third-party boxes. There should not be one
enforcement mechanism for cable operators’ set-top boxes and another for third-party boxes. The
regulatory playing field should be level. A/l customers should have the same privacy protections.

Fourth, we must embrace the technology of the future rather than cling to the hardware of the
past. 1don’t believe that the American people want more set-top boxes in their homes. But that’s
precisely what the FCC’s plan would produce. To comply with the proposed rules, video providers
would likely place a new gateway device into each subscriber’s home to join the set-top box or boxes that
are already there. Thus, the FCC’s proposal would shackle us to an old technology that nobody seems to
want. Echoing the sentiments of Senator Nelson, 1, and millions of others, “long for the day when the
clunky set-top box fades away.”"

We need to focus on the future. Our goal should not be to have more boxes. Nor should it be to

® ACA Applauds Senate Letter Asking FCC to Press Pause on Set-Top Box Proceeding, AMERICAN CABLE
ASSOCIATION (May 27, 2016), http://www.americancable.org/node/5736 (last visited July 7, 2016).

1 See generally NTCA-The Rural Broadband Association Comments, MB Docket No. 1642 and CS Docket No.
97-80 (Apr. 22, 2016); WTA~Advocates for Rural Breadband Comments, MB Docket No. 1642 and CS Docket
No. 97-80 (Apr. 22, 2016).

15 Letter from Representative Kevin Cramer et al. to the Honorable Tom Wheeler, Chairman, FCC (May 5, 2016).
18 etter from Senator Steve Daines et al. to the Honorable Tom Wheeler, Chairman, FCC (May 26, 2016).

V7 Supra note 6.

13 | etter from Senator Patrick Leahy to the Honorable Tom Wheeler, Chairman, FCC (May 26, 2016).

1° Supra note 8.
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“unlock the box.” It should be to get rid of the set-top box altogether. And that goal is now within our
grasp. Americans are increasingly accessing video programming through apps. And with an app, there is
no need to have a set-top box. So instead of paying a monthly fee to rent a box from a cable operator,
your smartphone, tablet, or smart television can be your navigation device.

1 believe that the FCC should welcome and encourage the market’s movement in the direction of
apps. That’s why I thought that the Commission’s Notice of Proposed Rulemaking should have given
equal and fair treatment to the app-based solution set forth by the FCC’s Downloadable Security
Technology Advisory Committee, rather than dismissing it in three cursory and critical paragraphs. And
that’s why [ note with interest the recent industry proposal that embraces an app-based approach. My
office is currently reviewing that proposal and meeting with a wide range of stakeholders to see what they
think about it. Ilook forward to hearing the views of the Members of this Subcommittee on this
alternative proposal, too.

Lifeline Abuse~The FCC must be vigilant in stopping abuse of the Universal Service Fund.
Recall that this program is funded by a tax on the phone bills that consumers pay each month. That tax is
now at 17.9%, nearly double what it was in Januvary 2009. Hard-working Americans deserve to know that
the money they contribute each month to the Fund is not wasted or put to fraudulent use. So I applaud the
decision of House Energy and Commerce Committee Chairman Fred Upton to launch an investigation
into the waste, fraud, and abuse in the Lifeline program.

Unfortunately, the Commission’s recent investigation of Total Call Mobile revealed much about
the dubious practices of many wireless resellers. We learned, for example, how Total Call Mobile’s sales
agents repeatedly registered duplicate subscribers (that is, individuals receiving multiple subsidies) and
used fake Social Security numbers to register duplicate subscribers—all resulting in the Universal Service
Administrative Company (USAC) finding 32,498 enrolled Lifeline duplicates. We learned how Total
Call Mobile’s sales agents repeatedly overrode the safeguards of the National Lifeline Accountability
Database (NLAD)—abuse so far-reaching that at one point, 99.8% of Total Call Mobile’s new
subscribers were a result of overrides. We also learned that Total Call Mobile was not alone. Its sales
agents testified that they worked side-by-side with sales agents and supervisors who worked at various
points with other Lifeline wireless resellers.

After the revelations of the Total Call Mobile case, I began investigating the effectiveness of our
federal safeguards. What I have found so far is disturbing.

Some background. Duplicate subscribers have long plagued Lifeline. To combat this problem,
the FCC in 2012 prohibited a single household from obtaining more than one Lifeline subscription. It
also established the NLAD. Administered by the USAC at the FCC’s direction, the NLAD is designed to
help carriers identify and prevent duplicate claims for Lifeline service. But is it really stopping such
duplicate claims?

Although my investigation is still ongoing, initial results suggest that American taxpayers should
be concerned. The extent of waste, fraud, and abuse in the program appears greater than I imagined.

First, USAC explained that the NLAD determines whether a Lifeline subscription would
duplicate another at that same address. But wireless resellers may override a duplicate determination,
called an independent economic household (JEH) override, and may do so without USAC oversight, An
applicant (or, more likely, an unscrupulous wireless reseller) need only check a box. USAC’s data reveal
that wireless resellers enrolled 4,291,647 subscribers using the IEH override process since October 2014.
That’s more than 35.3% of all subscribers enrolled in NLAD-participating states during that period.
That’s more than the population of the State of Oregon. And the annual price to the taxpayer is steep—
about $476 million.

Second, USAC reported that at least 16 other major Lifeline wireless resellers have used similar
tactics as Total Call Mobile. Iasked USAC whether these wireless resellers enrolled duplicate
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subscribers, and indeed they did. Between October 2014 and May 2015, USAC discovered 213,283
duplicates among these wireless resellers. One year of service for these duplicates costs taxpayers almost
$23.7 million.

Third, USAC explained that the NLAD does not prevent wireless resellers from requesting and
receiving federal subsidies for subscribers who are not enrolled in the NLAD, In other words, a wireless
reseller may seek federal funds for phantom subscribers—subscribers who aren’t subject to federal
safeguards at all—and can get away with it unless they’re caught after the fact. And in a 16-state sample,
these wireless resellers exploited that loophole 460,032 times, costing taxpayers almost $4.3 million.

Fourth, USAC explained that the NLAD verifies the identity of an applicant using a third-party
identity verification (TPIV) process in which an applicant’s first name, last name, date of birth, and the
last four digits of his or her Social Security number are matched against official records. But wireless
resellers can override that safeguard, and before February 2, 2013, they did so without any federal
oversight. From October 2014 through February 20135, 10 wireless resellers overrode federal safeguards
more than half the time, with seven—Ilike Total Call Mobile—overriding the TPIV process more than
90% of the time. Roughly one-third of applicants enrolled by wireless resellers during that period, or
821,482 subscribers, were enrolled using a TPIV override.

On February 2, 2015, USAC implemented a new process for TPIV overrides. Now, a wireless
reseller is supposed to review the appropriate documents for an applicant and certify to USAC that it has
done so. USAC staff reviews that certification—but not the actual underlying documents—before
authorizing a TPIV override. USAC’s data reveal that wireless resellers enrolled 277,599 subscribers
through the new TPIV process, with some wireless resellers relying on that process much more heavily
than others. In all, the annual cost of subscribers enrolled through TPIV overrides approaches $122
mitlion.

Fifth, USAC explained that the NLAD authenticates an applicant’s address with the U.S. Post
Office database but that wireless resellers can override a failed address authentication without any review
by USAC staff. USAC’s data reveal that wireless resellers enrolled 494,921 subscribers through the
address override process since October 2014, with some wireless resellers relying on that process much
more heavily than others. The annual cost of subscribers enrolled through address overrides is almost $55
million.

Putting these numbers together, wireless resellers provided service to 213,283 known duplicates,
claimed support for up to 460,032 phantom customers, and enrolied 5,885,649 subscribers by overriding
federal safeguards between October 2014 and April 2016. That likely resulted in hundreds of millions of
Universal Service Fund money-——taxpayer money—going not to deserving low-income consumers but to
wireless resellers. That’s outrageous. I plan to work with this Committee and my colleagues to stop this
spending spree immediately.

* % ok
Chairman Walden, Ranking Member Eshoo, and Members of the Subcommittee, thank you again

for holding this hearing and inviting me to testify. Ilook forward to answering your questions, listening
to your views, and continuing to work with you and your staff in the days ahead.
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Mr. WALDEN. Thank you, Commissioner Pai, we appreciate your
diligence and your comments this morning.

We will now go to Commissioner O’Rielly. Thanks for being with
us, again for enlightening us on what your views are at the Com-
mission and issues before the country. Please go ahead with your
testimony.

STATEMENT OF MICHAEL O’RIELLY

Mr. O’RIELLY. Thank you, Mr. Chairman. Thank you for the
honor to appear before you today.

Let me start my testimony on an issue raised by my colleague,
the Lifeline Program. I continue to be troubled by the waste, fraud,
and abuse in the program and worry that it is not on a sufficiently
sound footing. In retrospect, I had urged the Commission to ad-
dress these concerns before expanding Lifeline to include
broadband. When it became clear that the Commission was on a
different track, I recommended reforms be paired with adequate
measures to safeguard the program and protect consumers that
pay fees to support the fund, including establishing procedures to
stop new payments to a provider if certain metrics were exceeded,
a concept I have referred to as creating circuit breakers.

These ideas were ultimately rejected, in part, because the Life-
line order took the position that the reforms put in place since 2012
including the creation of a National Lifeline Accountability Data-
base were highly effective. Sadly, that has not been the case. If
more is not done to correct the situation, everyone should expect
more incidents of waste, fraud, and abuse.

Turning to the debate over set-top boxes, I share the concerns
that many members of this committee have expressed about the
Commission’s proposed technology mandate as contained in the
NPRM. In my dissent to that item, I argued that the proposal could
significantly impede innovation in video delivery and put at risk
valuable content as well as consumer privacy without assurances
that anyone would save one thin dime. I have taken the position
that it would make more sense to get rid of set-top boxes alto-
gether. A common-sense, technology-friendly replacement for set-
top boxes already exists in the form of downloadable apps, which
can serve as the basis for a consensus approach to the set-top box
quandary. Various video providers have strengthened this argu-
ment and approach by firm commitments on timing and price.

Another issue of interest to the subcommittee is the Commis-
sion’s long-awaited attempt at the required Quadrennial Review of
media ownership rules. While American consumers embrace play-
ers such as MVPDs, over-the-top video players, Web sites, stream-
ing music services, and satellite radio as part of their daily lives,
broadcasters and newspapers alone are saddled with rules from a
bygone era. I believe the Commission can better promote localism,
competition, and diversity and be consistent with the public inter-
est by thoughtfully removing outdated restrictions to media com-
binations.

It has been argued that now is a bad time to introduce any dis-
ruption in the existing media ownership regime, due to the ongoing
broadcast incentive auction. However, nothing excuses the reten-
tion of all the stale rules regarding radio and newspaper industries
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which will see little to no impact from the auction. Moreover, Con-
gress was well aware of the Quadrennial Review requirements
when it authorized the auction, and no special “pending auction re-
sults” or “during the auction” exemption was enacted. So the incen-
tive auction cannot and does not let the Commission off the hook
regarding its responsibilities to modify the rules in response to the
marketplace conditions that actually exist today.

On another matter, the Commission seems intent on adopting
broadband privacy rules this year, but if the current proposal is
adopted, it will affect the consumer Internet experience and rever-
berate throughout the technology industry for years to come. In ad-
dition to the legal problems I have previously articulated, the Com-
mission has not justified imposing dramatically higher burdens on
one segment of the Internet economy. By most accounts, current
privacy structures, including the FTC’s framework, have provided
ample and appropriate protections for consumers. The FCC’s pro-
posal, however, goes much further. Instead of creating privacy
rules based on consumer expectations and the sensitivity of the
data, the FCC’s proposal would require heightened consent for
many consumer activities and could even prohibit certain practices
that many consumers find beneficial.

The record is full of many thoughtful comments from a wide
range of participants, and I can only hope that the Commission will
take them into account when crafting the final rules.

Lastly, let me mention that my written testimony raises the need
to consider legislation to enact fees in a spectrum-sharing environ-
ment where mutual exclusivity which is needed to trigger an auc-
tion is not obtained. I would be pleased to follow up on this topic
if interest warrants.

Thank you for the opportunity to testify and I stand ready to an-
swer any of your questions.

[The prepared statement of Mr. O’Rielly follows:]
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Statement of Michael O’Rielly, FCC Commissioner
Before the Subcommittee on Communications and Technology
House Energy and Commerce Committee
“Oversight of the Federal Communications Commission”
July 12,2016

Thank you for the honor to appear before you today. My thanks to the Chairman, the Ranking
Member, and all the members of this Subcommittee for the opportunity to engage with you on many
important issues and answer any questions you may have about the decisions and workings of the Federal
Communications Commission.

The Chairman has outlined a number of issues on which the hearing is intended to focus.
Accordingly, my statement below follows these issue areas. In addition, I have added a discussion on the
need for authority to enact spectrum fees in particular circumstances.

Lifeline Fraud, Waste & Abuse

To start, it is not a surprise that when extensive federal money is made available, some people
will take advantage and exploit the system. Accordingly, I continue to be troubled by waste, fraud, and
abuse in the Lifeline program and worry that it is not on sufficiently sound footing. In retrospect, | had
urged the Commission to address these concerns before expanding Lifeline to include broadband.
Unfortunately, the goal of expansion became a greater priority than tightening its exposure points. When
it became clear that the Commission was on a different track, I recommended that, at a minimum, any
reforms be paired with adequate measures to safeguard the program and protect consumers that pay fees
to support the fund. I suggested ten, readily achievable principles, including setting a cap or firm budget,
targeting subsidies to consumers that do not have broadband service, and establishing procedures to stop
new payments to a provider if certain metrics were exceeded, a concept I have referred to as creating
circuit breakers.

These ideas were ultimately rejected, in part because the Lifeline Order took the position that the
reforms put in place since 2012, including the creation of the National Lifeline Accountability Database,
were “highly effective”. Sadly, that has not been the case, as highlighted by a number of recent
enforcement actions, anecdotal evidence and the work of my colleague, Commissioner Pai. If the
Commission had circuit breakers in place to detect problematic practices and stop payments pending
Commission review, this might have been avoided. But it is not too late to change course and make a
serious effort to remedy these ongoing issues and head off future abuses. Simply adding a new National
Lifeline Bligibility Verifier, whenever that ultimately occurs, will not be sufficient to stamp out
underlying problems. If more is not done to correct the situation, everyone should expect mor
incidences of waste, fraud and abuse. :

Set-Top Boxes

I have a long history and involvement in the current debate over set-top boxes, as my prior boss,
former Chairman Tom Bliley, was the author of the statutory provision governing this issue. Thus, [ was
present in all of the meetings and discussions leading up to the passage of the provision, and have
observed the many efforts in the years since then to implement it. Moreover, within the last couple of
years, | have discussed at length with all relevant industry participants the future of the set-top box
industry, and more importantly, the future of technology to deliver video programming in the ever
changing media marketplace.
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With this background, I share the concerns that many members of this Committee have expressed
about the Commission’s proposed set-top box technology mandate, as contained in its NPRM., Inmy
dissent to that item, [ argued, as many have, that the proposal could significantly impede innovation in
video delivery and put at risk valuable content as well as consumer privacy, without assurances that
anyone would save one thin dime. If the Commission’s concern is for the consumer expense of set-top
boxes, I have taken the position that it would make more sense to get rid of them altogether.

A common-sense, technology-friendly replacement for set-top boxes already exists in the form of
downloadable apps, which can serve as the basis for a consensus approach to the set-top box quandary.
Various video providers have strengthened the argument for this approach recently with firm
commitments on timing and price, and [ hope that Commission leadership is giving serious consideration
to an apps-based solution for video distribution. I will continue to engage on this issue in the hope of
coming to an acceptable resolution.

Media Ownership

The Commission’s long-awaited attempt at the required Quadrennial Review of media ownership
rules brings with it the opportunity to recognize and account for the sea changes that have taken place in
the American media marketplace since the rules were last effectively overhauled in 1999. Here, in 2016,
social media giants are openly moving into news provider territory, Internet content is moving over-the-
top into Ametican living rooms, and personalized streaming stations accompany us on our morning
drives. But while American consumers embrace players, such as MVPDs, over-the-top video providers,
websites, streaming music services, and satellite radio as part of their daily lives, broadcasters and
newspapers alone are saddled with rules from a bygone era. I believe the Commission can better promote
localism, competition, and diversity — and be consistent with the public interest — by thoughtfully
removing outdated restrictions to media combinations.

It has been argued that now is a bad time to introduce any disruption in the existing media
ownership regime, due to the potential changes likely to result from the broadcast incentive auction that is
currently under way. However, this argument does nothing to excuse the retention of all the stale rules
regarding radio and newspapers, industries which will see little to no impact from the auction. Moreover,
Congress was well aware of the Quadrennial Review requirement set out in section 202(h) when it
authorized the auction, and no special “pending auction results” or “during the auction” exemption was
discussed or provided at that time. Further, nothing in section 202(h) precludes the Commission from
reviewing and changing or eliminating any one of its media ownership rules at any time, outside of the
Quadrennial Review process, if that rule is no longer of value. So the incentive auction cannot and does
not let the Commission off the hook regarding its responsibility to modify the rules in response to the
marketplace conditions that actually exist today.

Unfortunately, this proceeding seems to be moving away from the goal of tailoring our rules to
the reality of today’s diverse, competitive media marketplace. 1 will continue to work with my colleagues
in the hope that my concerns will be addressed.

Broadband Privacy

The Commission seems intent on adopting broadband privacy rules this year, but if the current
proposal, as contained in our Notice of Proposed Rulemaking, is adopted it will affect the consumer
Internet experience and reverberate throughout the technology industry for years to come. In addition to
the legal problems I have previously articulated, the Commission has not justified imposing dramatically
higher burdens on one segment of the Internet economy. By most accounts, current privacy structures,
including the FTC’s framework, have provided ample and appropriate protections for consumers. The
FCC’s proposal, however, goes much further. Instead of creating privacy rules based on consumer

2
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expectations and the sensitivity of the data, the FCC’s proposal would require heightened consent for
many common activities and could even prohibit certain practices that many consumers find beneficial.
This disconnect may be due, in part, to a misunderstanding about ISPs’ abilities to access and use
consumer data.

The record is full of many thoughtful comments from a wide range of participants, and I can only
hope that the Commission will take them into account when crafting the final rules.

Mutual Exclusivity and Spectrum Fees in a Spectrum Sharing Environment

With all due respect to this Subcommittee, it has been my goal that, when testifying, I provide
suggestions on issues that need to be addressed or may be of interest. Accordingly, let me raise, for your
consideration, the issue of authorizing spectrum fees in very narrow circumstances. While I previously
discussed the need to impose spectrum fees — or a cost aspect — on federal government spectrum license
holders in order to improve spectrum efficiency, the component I hope to generate interest in today
involves the imposition of fees in a spectrum sharing environment where mutual exclusivity, which is
needed to trigger an auction, is not obtained. Specifically, as spectrum sharing becomes more prevalent
and establishing mutual exclusivity becomes more difficult or undesired, the Commission is without a
mechanism to prevent licenses from being awarded for free.

To put this into context, consider the Commission’s action in our 3.5 GHz proceeding. In that
item, the Commission established a process by which federal government users, licensed commercial
users (who can bid on Priority Access Licenses or PALs) and unlicensed commercial users could all
operate within the band with protections afforded to incumbents first and then licensees second. One
problem that arose — and still exists today —~ was defining mutual exclusivity for PALs and determining
when spectrum auctions would be imposed. Under the approach taken in the Commission’s Report and
Order, if only one entity seeks a PAL for a specific census tract, mutually exclusivity does not exist, no
auction is held, and no PAL can be awarded. But those who see value in the protections availed to
licensed spectrum will be reluctant to invest in the development and deployment of a spectrum band — and
frankly may not even be able to acquire the needed capital — without the certainty provided by exclusive
licenses. Recognizing the problem but unwilling to solve it completely, the Commission actually decided
to give one PAL away for free only in certain rural markets.

I would argue that the Commission should seek to define mutual exclusivity in a broader sense
than has been done traditionally.! The Commission has taken such an approach in the incentive auction,
but in the 3.5 GHz proceeding such an interpretation was found to be inconsistent with our obligations
under current statutory provisions. If this definitional problem cannot be resolved, in those instances
where licenses are to be awarded — such as the PALs in 3.5 GHz — but there is only one applicant, then the
Commission should be authorized to charge some type of spectrum fee, rather than not awarding the
license or giving it away for free. That, too, would require Congressional action.

* * *

Thank you for the opportunity to testify and I stand ready to answer any questions you may have.

! Michael O’Rielly, Commissioner, Federal Communications Commission, Keynote Speech at “Broadband for All
Seminar” in Stockholm, Sweden (June 27, 2016),

http://transition.fec.gov/Daily _Releases/Daily_Business/2016/db0627/DOC-340030A1.pdf (discussing the need to
reconsider mutual exclusivity in the context of spectrum sharing).
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Mr. WALDEN. Thank you, Commissioner O’Rielly, and yes, we
will look forward to further discussions on that last topic you
raised.

I am going to open up the questioning round. First of all, before
I get started on questions, I do have a letter for the record signed
by 14 law professors, economists, and experts on the operation of
the Internet that details a number of very serious legal, economic,
and constitutional concerns with regard to the FCC’s proposed new
rules for broadband privacy, some of which you have raised. With-
out objection, we will put that in the record.

Now some questions. I met recently with folks from the Oregon
Shakespeare Festival in Oregon, the Manhattan Theater Club and
others, about this issue of licensed and unlicensed wireless micro-
phones. Apparently, the FCC set a limit of 50 or more you can get
licenses. Under 50, you can’t. I don’t know why 50 was chosen, but
I do know representing one of the best theater companies in the
world, the Shakespeare Theater Festival in Ashland, they are very
concerned because they don’t use 50 mikes, but now they can’t get
licensing and they are going to have a real mess. It is going to be
expensive. It is a problem. It is not the sort of thing normally rises
to a hearing level. I will follow up in writing with you, but just
know from what they indicated it is a serious issue that will affect
them and every other. There are only a couple of theater companies
apparently on Broadway maybe that are big enough to get licensed
and you have got all these regional ones that will be adversely af-
fected.

I want to go Lifeline since that has been brought up. Here, I will
look forward to getting a copy of the Democrats’ committee report.
I was not aware of that. Have not read it. Look forward to the in-
formation and digesting it. But I am concerned, Commissioner Pai,
about what you said about 4.2 million consumers somehow get
signed up and override one of the safeguards against fraud and
abuse.

I also know the Commission attempted to find common ground
in a bipartisan way on this issue to try to get to a cap. Frankly,
we were thinking the Commission was moving in a good, solid di-
rection and I don’t know what happened there. I understand there
is an IG investigation, so I won’t pursue it, but something went off
the rails there. I am disappointed by that because we thought we
were going to get the professional agency doing its professional job
in that area and getting a cap that seemed to be reasonable and
responsible. Very disappointed.

So talk to me about this $4.2 million. Talk to me about the level
of waste, fraud, and abuse. From what I have read in the press re-
ports and the Democrats’ position paper, they say there is no fraud,
waste, or abuse increase after ’08. Is that the case?

Mr. Pa1. Well, thank you for the question, Mr. Chairman. My in-
vestigation is ongoing, so these results are preliminary, but thus
far, I have uncovered five different species of fraud. The fraud that
you asked about was what is known as an independent, economic,
household verification or IEH. Essentially, enforcing the FCC’s rule
that not more than one person in a particular household can get
a Lifeline subsidy.
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Now based on the figures that I have received from the Universal
Service Administrative Company, or USAC, which administers the
Lifeline Program on our behalf, since October of 2014, wireless re-
sellers have enrolled over $4.2 million subscribers in the Lifeline
Program. That is over one third of the total enrollment in the pro-
gram.

The annual price to the taxpayer just for these overrides for 1
year is $476 million. That is just one type of fraud, the type of
fraud that the staff report talks about.

The other four kinds are also critical, however. Simply dupli-
cates, essentially one person getting the same Lifeline subsidy.
Just for those overrides as well, those duplicates, there are hun-
dreds of thousands of them since between October and May of
2015, October of 2014 and May of 2015. USAC is compiling the ad-
ditional analysis beyond that. Those duplicates cost $23 million.
There is a third which is phantom subscribers. Essentially, these
resellers tell the NLAD we have a certain number of subscribers,
but then when it actually comes to be paid, they file a different
form suggesting they have a higher number of subscribers and they
get paid based on that higher amount. Those phantom subscribers,
as they are called, cost the taxpayers millions more.

There is also what is known as the TPIV or Third Party Inde-
pendent Verification process. Those two cost $122 million because
of the override of identity vectors.

And fifth and finally, address overrides cost $55 million. Alto-
gether, we are talking about——

Mr. WALDEN. Why do we even have an address override capa-
bility by a vendor?

Mr. PAIL I think it is a serious problem, and that is one of the
reasons why I started this investigation, is to figure out if there is
a problem with this loophole, and, if there is, we need to fix it on
a bipartisan basis.

Mr. WALDEN. Chairman Wheeler, moving to a topic high on your
mind on 911, is there anything that prevents the States from mov-
ing forward with these enhancements in their 911 facilities? Is
there any Federal prohibition on that? And second, do you think
States that take money from consumers under the auspices of 911
and then spend it on non-911 related services should continue to
get Federal support or is that something we should look at, saying
if you are going to divert this money, you are not going to get the
Federal money?

Mr. WHEELER. Thank you, Mr. Chairman. You know, almost 20
years ago I worked with Mr. Shimkus on the first national 911 bill.
And one of the things that was in that bill was that the FCC
should try and work with the States to do exactly what you have
talked about and how can you have a Statewide program? There
is resistance to Statewide programs. There are exceptions to it ob-
viously, it is for 50 States, but there is a resistance to that in many
instances.

Mr. WALDEN. But don’t you think because I am going to run out
of time as I have now, do you think we ought to go down a path
of considering cutting off support if States are raising money under
the auspices of 911—if I am a consumer in Oregon and I am paying
a 911 fee, I am thinking that is going to 911 services. I will tell
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you it really irritates you then to find out as a consumer no, that
is just a scam.

If this was a private entity, if this was a private phone company,
how long would you put up with that on the below-the-line billing
practice?

Mr. WHEELER. And, unfortunately, it is not new news. It goes
back again, back to 20 years it has been happening. And I agree
with you. If this were commercial, this would be a fraud, deceptive
advertising.

Mr. WALDEN. Deceptive advertising. And Ms. Rosenworcel, in
terms of NTSA because we understand that is who has jurisdiction
over what we mandated in the act a couple of years ago, happy to
work with them, bring them in as well. Because as I said, you all
know this first hand because you all have missed a few deadlines
that are in statute in terms of reports back to us. We will push on
NTSA to find out why they have not followed the statutory guid-
ance of this Congress in their activities and appreciate the work
you are doing. Unfortunately, it may be your birthday, but I am
over time.

So we will go to Ms. Eshoo now.

Mr. EsHOO. Thank you, Mr. Chairman, and I would be glad to
work with you on the issue of microphones in theaters.

And T think that we should really seriously examine this issue
of 911, the dollars that are collected by States, and then God knows
what they do with the money. They use for it for everything but
what the dollars are collected for. I think there should be a nexus
between the Federal dollars that are expended and sent to States
in order to set up what we know we need to serve the public well
and if they want to take money from people, blow it elsewhere, I
don’t think they should qualify for Federal funds. So I would be
glad to work with you on that.

On the issue of set-top boxes, I just want to make this comment
and I think that it is a very important one. Because it is a huge
allegation which I don’t think sticks and that is the issue of minori-
ties and what all of that represents relative to cable.

Twenty years ago, the Telecom Act was passed. In the ensuing
20 years, out of 500 channels there are 4 African-American pro-
grammers that have programs and 2 Hispanic. So to say that the
FCC’s proposal that wants to unlock all of this to give opportunity
and ignore what has happened under what cable—the cable indus-
try has done, really is a head scratcher to me. I don’t understand
how anyone can say with the straight face that the cable industry
has really made progress. So I just want to set that down.

Mr. Chairman, some of the critics of your proposed broadband
privacy rules argue that any rules you adopt should apply to edge
providers as well as to broadband providers. So I have two ques-
tions. Does the FCC in your view have authority to extend privacy
rules to edge providers? And also, critics argue that the FCC lacks
the necessary expertise to develop and enforce privacy rules.

Do you want to comment on both of those?

Mr. WHEELER. Thank you very much, Congresswoman.

Mr. ESHOO. And just briefly because I have more questions.
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Mr. WHEELER. First of all, the answer is no, we do not intend
to extend our reach to edge providers. And second, and I have now
forgotten your second—what was your second one?

Mr. EsHOO. Does the FCC have the necessary expertise?

Mr. WHEELER. Oh, yes.

Mr. ESHOO. Because your critics are saying——

Mr. WHEELER. For decades, for decades.

Mr. ESHOO [continuing]. Give it to the FTC. We love the FTC,
except there is other legislation to take just about every jurisdic-
tion away from the FTC. So, I mean, we have got some hypocrisy
here, really.

Mr. WHEELER. Congresswoman, the reality is that for decades,
we have been regulating the use of network information in the tele-
phone network saying a phone company cannot make it available
to a third party without the consumers’ permission. It is exactly
the same kind of concept that we are talking about in broadband.

Mr. EsHOO. Good. Thank you. To Commissioner Pai, you assert
that all duplicate households, subscribers, have been enrolled
fraudulently. At least that is what I heard you say including those
living in multi-household addresses like nursing homes, homeless
shelters, veteran group homes. In what you have undertaken to ex-
amine all of this, have you examined the—what I just mentioned,
these multi-household addresses? Have you included them? Ex-
cluded them? And tell me that first.

Mr. PA1. Thanks for the question, Congresswoman. So based on
the information that I have collected, 4.2 million which represents
35 percent of all Lifeline

Mr. EsHOoO. I know that. You already testified to that. But I am
asking you specifically in this investigation that you have taken on,
have you examined multi-household addresses because they exist.
They exist in my congressional district, in everyone’s congressional
district. And if you are using those multi-household addresses to al-
lege that there is fraud, then you know what, you have to be really
careful with this. You really have to be careful with this.

Mr. PAl I agree completely, Congresswoman, and that is why I
said we don’t know if it is potentially fraudulent. We need to inves-
tigate given the magnitude of that number.

Mr. EsHOO. So you don’t know, you are just saying it might be?

Mr. Pa1. That is why I did the investigation to figure out what
the facts are.

Mr. ESHOO. It might be.

Mr. Par1. Correct.

Mr. EsHOO. It might be. Do you have any evidence of fraud yet?

Mr. PAIL In some of the other areas, we have uncovered potential
fraud, but I

Mr. ESHOO. So there is no area that you have discovered fraud
yet, is that correct?

Mr. PA1. Well, I think if you look at all of the

Mr. EsHOO. No, just answer me yes or no.

Mr. PAL I believe I have uncovered potential fraud. We just need
to gather——

Mr. EsHOO. No. Just answer me yes or no. Have you uncovered
any fraud so far? That is fair, OK?

Mr. PA1. To date, I have not reached that conclusion.
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Mr. EsHOO. Not. OK. Thank you very much.

Mr. WHEELER. Congresswoman, we do know the facts. I would be
happy to give them for the record. There are 2.2 million Lifeline
subscribers today who live in 890,000 multiple resident addresses.
I have got a list here. So for instance, the Kalamazoo Gospel Mis-
sion, the Louisville Rescue Mission, the Associated Ministries of
Tacoma, Rescue Mission Christian Ministry in Roanoke, et cetera,
et cetera.

The total represents——

Mr. WALDEN. Conveniently located in the members of the sub-
committee’s districts.

Mr. WHEELER. I am sorry, what?

Mr. WALDEN. dJust by happenchance members of the sub-
committee.

Mr. EsHoO. We all have them in our districts. They said that.

Mr. WALDEN. I know.

Mr. WHEELER. The point being that it is about 16 percent of our
total. The Census Bureau tells us that somewhere between 20 and
50 percent, depending upon your economic situation, 20 to 50 per-
cent of American households are doubled up households, just like
the ones that I read. We are at 16 percent, which is the low end.

So the answer to the question, yes, we do know what the number
is. We do know the households.

Mr. WALDEN. So you are going to say there is no fraud there. Yes
or no?

Mr. WHEELER. I am going to say to you, sir, that we are vigi-
lantly working and the reason that we know

Mr. WALDEN. Just like Commissioner Pai.

Mr. WHEELER. The reason that we know this is because we have
been out making these kinds of investigations.

Mr. WALDEN. Right. We do know there was a case of fairly sub-
stantial fraud that you all have gone over after, right?

Mr. WHEELER. And the reality on that case, as is most of Com-
missioner Pai’s so-called statistics is that he is reading from yester-
day’s newspaper.

Mr. WALDEN. I don’t care if it is yesterday’s or a month ago.

Mr. WHEELER. These were set down in 2015.

Mr. WALDEN. Right. What was the dollar amount in that?

Mr. WHEELER. $51 million was our fine.

Mr. WALDEN. Do you think that is an insignificant number?

Mr. WHEELER. No, I am sorry, that was our fine. There were
37,000 individuals——

Mr. EsHOO. And that was the private sector ripping off the public
sector, and the FCC went after them.

Mr. WALDEN. And what is what we are all talking about doing
more of.

Mr. WHEELER. The root of the problem goes back to the fact that
the program was designed at the outset to be one where the fox
was guarding the hen house. What the original FCC proposal plan
was that we have been playing Whac-a-Mole with for the last 8
years——

Mr. SHIMKUS. Mr. Chairman, I would ask for regular order and
getting back to the schedule.
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Mr. WHEELER. It was to how do we deal with this reality and the
design was bad. It is an important program, poorly designed. And
we have been playing catch-up ball, and in our recent order we put
a national verifier in place.

Mr. WALDEN. I am going——

Mr. WHEELER. Which changes the game entirely.

Mr. WALDEN. And as you know, I have said publicly, you all have
been cleaning it up. The notion that all of the kinks are out of the
system, I think it would be hard to defend.

We will now go to——

Mr. EsHoo. I yield back.

[Laughter.]

Mr. WALDEN. We will now go to the vice chair of the full com-
mittee, Ms. Blackburn.

Mrs. BLACKBURN. And I will promptly change the topic. Chair-
man Wheeler, let us go to the E-rate funds. I have talked to you
about the Sweetwater Consortium.

Mr. WHEELER. Yes, ma’am.

Mrs. BLACKBURN. And we brought it up at the last hearing. That
is a group of 46 schools in Tennessee. They serve hundreds of thou-
sands, a third of the school children in our State. And they have
been denied $60 million in funding for 4 years and in your response
you submitted after the last hearing, you state the Consortium’s
appeal was filed on May 9th. It is currently pending with the
Wireline Bureau. What is the status update?

Mr. WHEELER. So thank you, Congresswoman. I mean it is not
unrelated to the discussion we just had because it is how do you
follow the rules to make sure that waste, fraud, and abuse is miti-
gated? And one of the rules in the E-rate Program should be com-
petitive bidding. And in the Sweetwater example there was no com-
petitive bidding. Therefore, it was not in accord with the structure
of the rules put in place to try to mitigate exactly the kind of thing
the chairman has been talking about. That is now currently on ap-
peal before the Bureau.

Mrs. BLACKBURN. And when do we expect a resolution?

Mr. WHEELER. I don’t know the answer to that.

Mrs. BLACKBURN. OK, well, let me move on to set-top box be-
cause as I mentioned earlier, this is something of great concern and
I am going to channel John Dingell for a few minutes. We just have
his 90th birthday in this room, so I want all of you to think very
concisely and give me a yes or a no. I know I do need the luck. Mr.
Barton i1s right.

OK, question number one. Do you agree that the initial FCC set-
top proposal is flawed?

Mr. Chairman, I will start with you. Let us go quickly down the
line. The clock is ticking.

Mr. WHEELER. Everything is designed to seek improvement.

Mrs. BLACKBURN. I said yes or no. OK, OK. Ms. Clyburn?

Ms. CLYBURN. Yes or no.

Mrs. BLACKBURN. Which one do you want, pick one? You are say-
ing both. OK.

Ms. ROSENWORCEL. I will make it easy, yes.

Mrs. BLACKBURN. OK.

Mr. PAlL Yes.
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Mr. O’RIELLY. Yes.

Mrs. BLACKBURN. All right, question two, do you agree that if the
FCC is to move forward, it should follow a different approach than
outlined in the NPRM?

Mr. WHEELER. That is what we are trying to do right now.

Mrs. BLACKBURN. OK.

Mr. WHEELER. We are working with the industry.

Mrs. BLACKBURN. OK.

Ms. CLYBURN. Yes.

Ms. ROSENWORCEL. Yes.

Mr. O’RIELLY. Yes.

Mrs. BLACKBURN. I like this. Do you agree that the pay TV pro-
vider alternative shows some promise.

Mr. WHEELER. One page is not a proposal. It is a press release.

Mrs. BLACKBURN. Does it show promise?

Mr. WHEELER. Oh, does it show promise?

Mrs. BLACKBURN. Yes.

Mr. WHEELER. Yes, the great thing is that it lowered the tem-
perature so we can talk together. Yes, it shows promise.

Mrs. BLACKBURN. OK.

Ms. CLYBURN. Yes.

Ms. ROSENWORCEL. Needs work, but yes.

Mr. PAIL Yes.

Mr. O'RIELLY. Yes.

Mrs. BLACKBURN. You all are doing really well on this. OK, I met
with the Copyright Office yesterday and they have got some con-
cerns about this proposal. So do you agree that no matter what the
FCC does, it must not diminish copyright law, jeopardize the secu-
rity of content, or undermine the license and advertising models
that finance programming in the first place?

Mr. WHEELER. Copyright protection and the protection of con-
tracts which exceed the authority of the Copyright Office are essen-
tial and must be an essential part.

Mrs. BLACKBURN. So I take that as a yes.

Mr. WHEELER. They must be an essential part.

Ms. CLYBURN. Copyright security and privacy must be in place.

Ms. ROSENWORCEL. Yes.

Mr. PAIL Yes.

Mr. O’RIELLY. Yes.

Mrs. BLACKBURN. OK, would you agree that the original set-top
box proposal effectively renders content worthless?

Mr. WHEELER. No.

Ms. CLYBURN. No.

Ms. ROSENWORCEL. My office has met with the Copyright Office
and I know that the Copyright Office has expressed concern about
just what you describe, so I think that more work is necessary on
our part.

Mrs. BLACKBURN. Commissioner Pai?

Mr. PAL Yes, I agree with Commission Rosenworcel.

Mrs. BLACKBURN. OK.

Mr. O'RIELLY. Yes.

Mrs. BLACKBURN. OK, thank you all for that. You have left me
30 seconds to wrap up so I am grateful for that.
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I will tell you this. Meeting with content producers and the inde-
pendents that are there in Tennessee, individuals that have the
ability and have been creating a lot of cable TV programming,
things of this nature, what they find and Mr. Chairman, going back
to what you said, if this original proposal, the set-top box proposal
got out there, they would be paid for the first round, but basically,
the ability to go in and to negotiate those licenses is something
they feel would be stripped from them. And they think not only
does it have domestic, it also has international implications be-
cause of the ability to hack in and grab that digital file and then
to utilize it.

I think that you have got a long way to go on set-top boxes and
%)alllil pleased to hear that you are willing to work on that. I yield

ack.

Mr. WALDEN. Thank you. The gentlelady yields back. The chair
recognizes for a point of personal privilege, the gentlelady from
California.

Mr. EsH00. Thank you, Mr. Chairman. I meant to do this at the
beginning of the hearing. Former chairman of our full committee
is with us today in the hearing room and I want to acknowledge
his presence, former congressman and chairman of the full Energy
and Commerce Committee, Billy Tauzin. Welcome.

[Applause.]

Mr. WALDEN. Thank you. The gentlelady yields back. The chair
now recognizes the gentleman, the ranking member of the full com-
mittee, the gentleman from New Jersey for 5 minutes.

Mr. PALLONE. Thank you, Mr. Chairman. It is good to see Chair-
man Tauzin here as well.

Chairman Wheeler, I am trying to get your commitment to three
things, so I am trying to move quickly here to cover all three.

The first is about the set-top box. I have seen encouraging re-
ports from the press that you have been negotiating with stake-
holders on a compromise proposal in the set-top box proceeding. I
urge you to work swiftly toward a resolution that will benefit con-
sumers. For me, that resolution must include adequate protections
for content. Consumers will not care how their TVs work if they
can no longer get their favorite content.

So my question, can you commit to me that before you vote on
final rules that you will work with the Copyright Office as well as
other copyright experts inside and outside the Government to make
sure your plan will not run afoul of intellectual property laws?

Mr. WHEELER. I can go beyond that, Mr. Pallone, to say we will
work with the copyright holders as well because the Copyright Of-
fice has only a limited area of jurisdiction and there are a lot of
issues such as contracts and things like this that are important to
the copyright holders.

Mr. PALLONE. Thank you, Mr. Chairman. Next is about the Life-
line Program. You heard during my opening statement today that
Democratic committee staff issued an interim report concluding
that evidence does not support Republican allegations of $500 mil-
lion of waste, fraud, and abuse in the FCC’s Lifeline Program. And
the report also includes several recommendations for the FCC. And
these recommendations include first having the FCC periodically
review the Lifeline Program data for new trends; second, pre-
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venting the use of fraudulent snap cards as verification for Lifeline
subscribers; third, making sure the independent economic house-
hold worksheet is not being abused; and lastly, studying whether
safeguards that have been implemented in some States can im-
prove the program at a national level.

And again, it may be difficult to say yes outright, but I just
would like you, if possible, to follow these recommendations to help
prevent fraud from the Lifeline Program, if you could comment on
that.

Mr. WHEELER. Thank you, Congressman. I haven’t seen the re-
port.

Mr. PALLONE. I know you haven’t.

Mr. WHEELER. Those sound like very logical recommendations
that ought to be pursued.

Mr. PALLONE. All right, thanks again. We are going quickly here.
And then lastly, on the SANDy Act, a few months ago, I was proud
to announce that the Nation’s wireless carriers were committing to
voluntarily comply with the wireless portions of my bill called the
SANDy Act. And I wanted to thank you for working with me to
make sure that the carriers are making the networks more acces-
sible during emergencies. But because this wireless resiliency
agreement 1s just voluntary, ongoing oversight is critical. So with
that in mind, could you update us on the implementation of the
wireless network resiliency cooperative framework and how the
FCC is making sure that carriers live up to their commitments?

You have 2 minutes left, so take your time.

Mr. WHEELER. Thank you, Congressman. The industry has done
an excellent job after your leadership pushing this issue. And in-
dustry should be commended for stepping up like this. As you say,
our job in this environment now is to be the watchdog, to check on
the process.

The first step in this activity had to do with the upcoming hurri-
cane season. And what is the industry doing to prepare for some-
thing that we know is coming and has been the source of so many
difficulties in your district and elsewhere up and down the East
Coast in particular.

And so the industry has been working on that, and later this
month—I can’t give you the specific date, but it is in the next cou-
ple of weeks—our Public Safety Bureau, who has responsibility for
us, is sitting down with the industry to review the things that they
have put in place and to make sure that indeed that is stepping
up to the commitment that they made to you and to us as a result
of your leadership on this issue.

Mr. PALLONE. All right. Thank you so much. I appreciate it. And
I yield back, Mr. Chairman.

Mr. LATTA [presiding]. Thank you very much. The gentleman
yields back and the chair now recognizes for 5 minutes the gen-
tleman from Texas the chairman emeritus of the full committee.

Mr. BARTON. Thank you, Mr. Chairman. And we have given
Chairman Tauzin the big head. He is out there grinning like a
Cheshire Cat as he got introduced by Anna. We will have to make
sure we put him back in his place and find out who is clients are
and see if we can’t do him some harm or something.

[Laughter.]



53

Mr. WHEELER. Mr. Barton, could I just make one observation?
Looking at that picture up there and the chairman sitting here in
the audience. One is a lot younger than the other.

Mr. BARTON. Actually, he looks pretty good.

Mr. WHEELER. But I would not want to make that observation
about another portrait.

Mr. BARTON. Exactly.

Mr. WHEELER. Because that would be wrong.

Mr. BARTON. I look nothing like that.

[Laughter.]

Mr. BARTON. It is probably why Chairman Upton hadn’t put his
portrait up yet. Anyway, it is good to see Billy.

I am going to have to do something I almost never do and that
is in a hearing like this bring up a constituent issue, but it is the
only way I know to maybe get some action.

Mansfield Independence School District is one of the best public
school districts in my congressional district. It is a community of
about 80,000 in the suburbs of Dallas-Fort worth. Several years
ago, they got $1 million from the Universal Service Administrative
Company to do some Internet access for their low-income class-
rooms. They received $1 million over three funding cycles.

They applied for another $820,000. That application was denied
and at the same time USAC said oh, by the way, that $1 million
we have already given you, you have got to give it back. They have
been trying for the last 2 years to resolve this issue without suc-
cess. My district office has sent several letters to try to help resolve
the issue without success. Their last appeal was cursorily denied
without any explanation.

So Mr. Chairman, I am asking you if you would ask your staff
to do something unusual which was to take a personal look at this
and see if we can’t resolve it. I don’t personally have a problem
that their request for additional funding was denied. I understand
how tight those funds are. But I have got a real problem if they
agreed to fund it. They gave them the $1 million over three cycles
and then asked for it back. Can you look into that?

Mr. WHEELER. Yes, sir, Mr. Barton.

Mr. BARTON. OK, I appreciate that. Now my policy question, I
am the co-chairman of the Privacy Caucus and I am way back
when one of the people that helped put into place what we now call
Caller ID. Under the proposed rulemaking have to—instead of cer-
tain information being automatically included and then you can opt
out of that information being used, you are going to go to an opt-
in procedure where consumers have to opt-in to certain informa-
tion. If you do that, in all probability, a lot of consumers will not
opt-in. And if they don’t, you make it almost impossible for Caller
ID, as we know it today, to be utilized.

Can you all, all the Commission take a look at that? I know we
are trying to protect privacy, but my premise is if somebody is call-
ing me, I should have the right to know who is calling me and I
make the decision whether I take that phone call. That means that
you have to have the phone number and in most cases some sort
of a personal identifier, Congressman Billy Tauzin is calling Joe
Barton or vice versa. If you don’t have that basic information, you
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really don’t give people that are receiving the call the opportunity
to decide whether they want to take the call.

Mr. WHEELER. Thank you, Mr. Barton. I think you raise a very
good point. What our privacy rules are directed at, that is poor
English, what we are trying to get to in the privacy rules is the
broadband area. You are talking about a telephony item. We are
talking about how you have some consistency back and forth be-
tween the two, but we are not trying to rewrite what is going on
in the telephony world. But I will definitely—it is on board, sir.

Mr. BARTON. I appreciate the Commission, all the other Commis-
sioners, taking a look at that.

I yield back, Mr. Chairman.

Mr. LATTA. Thank you. The gentleman yields back and the Chair
now recognizes for 5 minutes the gentleman from Pennsylvania.

Mr. DoYLE. Thank you, Mr. Chairman. Chairman Wheeler, I
want to thank you for your leadership on business data services or
special access. I think I have really been working on it 8 years. It
just feels like a decade. This issue has been pending before the
Commission too long and I appreciate your leadership on it. But I
just want to give you a minute to just tell us why completing the
proceeding is so important and what is online for the American
consumer?

Mr. WHEELER. Well, you know, it is really interesting, Congress-
man. Back in the day when I was president of CTIA, I remember
being at board meetings and the wireless carriers coming in and
saying 30 percent of my operating cost is what I am paying for
backhaul because I am dealing with an area that has been totally
unregulated and can’t you do something about that?

And then the principal providers of this backhaul services, also
wireless carriers, would raise their hand and say, “Uh, no, we can’t
go there, we can’t go there.” So this has been an issue that I have
been dealing with for probably as long as you have been dealing
with as well.

The reason I tell that story is because wired infrastructure is es-
sential for wireless. And it will become even more essential in 5G
because 5G is a multiple of much smaller cells that all have to be
connected.

And so what we are talking about here, yes, we are talking about
competitive services, but yes, we are also talking about if we are
going to have this national priority and we are going to be the
world leaders in 5G, you have got to be able to connect it and you
have got to be able to connect them at reasonable rates. That is
why this is an important proceeding.

Mr. DoyLE. Thank you. Commissioner Clyburn, as you had
noted, the two of us wrote a joint op-ed on below the lines fees. We
have seen these fees skyrocket across the telecommunication mar-
ketplace in recent years and we know what they cost consumers.
Tell me, what tools does the FCC have to address the proliferation
of this practice?

Ms. CLYBURN. I was pleased to bring this to the attention of
those who already know it. One of the things I am pleased about
with the attention that we got with the op-ed is the fact that our
advisory committee is actually taking this up, is moving ahead be-
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cause surprises again—that is the type of surprise that you do not
want when you sign up for services.

So when you talk about people, especially with individuals who
are on fixed income, it is really important what they sign up for,
the financial expectations they have are realized and as I said, I
am pleased to let you know that we are going to follow up with this
to ensure that the information flow that is at the type of trans-
parency needed for this will get more attention and more traction
in the days to come.

Mr. DoYLE. Thank you. Commissioner Wheeler, I want to go
back and talk a little bit about zero rating and the fear that a lot
of us have that this has the potential to have some anti-competitive
effects on the marketplace.

Studies have shown that users overwhelming prefer apps and
services that are zero rated and I believe that if these services
aren’t properly policed, it could have the same effect as paid privat-
ization or anti-competitive interconnection and a range of other be-
haviors that are restricted in the Open Internet Order.

So what steps is the Commission taking to examine these offer-
ings and ensure that they are not harming consumers?

Mr. WHEELER. Thanks, Congressman. You know, we took a long
and hard look at the zero rating question during the Open Internet
proceeding and decided that a case-by-case approach was better
than a broad-brush approach. The question really boils down to
what is the impact on consumers? What is the impact on competi-
tion? And what is the impact on innovation?

And if you can have positive checkmarks in that, but it is zero
rating, then you shouldn’t catch it in some kind of blanket. But you
also want to have the ability to go through and say no, that is not
pro-consumer, that is not pro-competition, that is not pro-innova-
tion.

So what we have been doing is gathering information about the
various zero rating items that are out there, as well as various pro-
posals, to try and be able to put together the kind of analysis that
helps you answer that kind of question and that is what we are in
the process of doing right now.

Mr. DoYLE. Thank you. And I would just close by saying with re-
gards to Lifeline, is there no fraud in the program? Of course, we
know there is no fraud. Is the fraud as prolific as Commissioner
Pai suggests? We know that is not true either.

The danger with the kind of information, Commissioner Pai, that
you stated is that somehow the potential for fraud somehow gets
translated in the newspapers as actual fraud and the public be-
lieves that this number is this big and we know the number isn’t
zero. It is somewhere in between this big and zero. And I just think
we all need to be responsible when we throw out numbers that we
don’t lead taxpayers to believe that there is this massive type of
fraud going on. And I would end by saying that the fraud is being
committed by companies, not the poor, and I think that should be
emphasized, too. Thank you, I yield back.

Mr. LATTA. The gentleman’s time has expired. And the Chair
now recognizes himself for 5 minutes. First, if I could ask you,
Commissioner Pai, and then follow up with you, Commissioner
O'Rielly, two of the FCC’s major rulemakings this year seem to be
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at odds with each other. On the one hand, the FCC has proposed
rules with very prescriptive broadband privacy regulations and on
the other hand, consumers’ privacy and viewing data is left com-
pletely exposed in a highly controversial set-top box proceeding.

Has the majority of staff of the Commission ever discussed this
with you?

Mr. Pal. No, Congressman.

Mr. O'RIELLY. The contradiction between the act—no.

Mr. LATTA. So that is a no. OK. Thank you. Commissioner
O'Rielly, let me go on. I have been very active with the Internet
of things here in committee with some other members and what
will the spectrum frontiers order in the development of the 5G
mean for the Internet of things?

Mr. O’RIELLY. So if the chairman alluded to what activity we are
going to take, I want to be careful on getting too much into this,
but the opportunities of what it can bring and the connectivity for
expanding the universe to the Internet of things, the billions and
billions of devices and applications that will be made available, be
connected with our high-band spectrum is going to be monumental
for decades to come, assuming that we get our rules right.

Mr. LATTA. Even what you said at the very end, what I have
been hearing during these discussions, you just said the words “if
we get our rules right.” What I have been hearing from everyone
that we have been having in is that the one thing that they worry
about is on the legislative and the regulatory side making sure that
they pretty much all of a sudden might be shut down from getting
these things done out there.

And so when you say getting them done right, how would you
foresee in the future of getting things done right at the Commis-
sion?

Mr. O'RIELLY. Well, I am in negotiations with the chairman and
his team to try and finesse some of the points that are in the item.
I like the general direction of where it is going, but we have to
make sure that the licensing structure to make sure that the bands
are available in a way that carriers are apt to use them. We want
to make sure that it coincides with what the applications and the
industry and the manufacturing world plan to use them as well. So
we are trying to finesse some of those finer points.

Mr. LATTA. Thank you very much. Commissioner Pai, with my
remaining time, one of my concerns of the FCC’s set-top box pro-
posal is the disproportionate impact it would have on small compa-
nies. The costs to comply could result taking funds away from other
initiatives and services that benefit consumers.

As someone that represents—and you have been out to my dis-
tract and thank you very much. My district goes from very, very
rural to urban. This is a great concern of mine because small, paid
TV companies typically provide communications services to the
rural areas. As the Commission considers alternative approaches to
their proposal, how are you seeking to balance the cost and benefits
for the small operators and their customers?

Mr. Pa1. That is a great question, Congressman. It was a privi-
lege to have met with the small cable companies and other small
video providers in your district and around the country. The con-
cern they generally express about the FCC is that the burden of
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regulations falls disproportionately on them since they don’t have
the scale to comply. I think in the set-top box proceeding that the
concern has been brought home by the fact that 61 Representa-
tives, 10 Senators have expressed bipartisan concern that this cost
and benefit analysis has not been done generally, and it especially
has not been done with respect to small businesses. And so that is
a concern I take very seriously and I hope the Commission does as
well.

Mr. LATTA. Well, thank you very much and I am going to yield
back the balance of my time and recognize the gentleman from
Vermont who also co-chaired the Rural Caucus here on the Energy
and Commerce Committee for 5 minutes.

Mr. WELCH. Thank you very much, Mr. Chairman. I welcome the
FCC Commissioners. We really appreciate the work that you do.
First, I just note that the DC Court of Appeals supported in its en-
tirety the net neutrality rule. That was very debated and very con-
tentious, but it is resolved legally, at least at that stage. And I
hope that that means that we will be able to focus on some of the
other efforts that require some bipartisan cooperation like the
homework gap in like the deployment of 5G.

I want to ask some questions about three areas, the homework
gap, the special access, and 5G. And I will start with the homework
gap.

Commissioner Rosenworcel, thank you for your aggressive lead-
ership on this. It really makes a difference in Vermont and a lot
of our rural areas. Actually, urban areas as well. About 70 percent
of teachers, as you know, according to the FCC’s statistics, assign
homework that requires Internet access, but only about 33 percent
of households are really able to take advantage of that.

Representative McKinley and I have a bill that I think can help
a bit on this. And I am going to be introducing another bill on that
as well, that would require the FCC to issue new rules that would
ensure providers of mobile broadband Internet that participate in
the Lifeline Program to offer subscribers mobile devices that are
Wi-Fi capable. Do you have a view on this bill and how it could
help the homework gap?

Ms. ROSENWORCEL. Well, thank you, Congressman Welch, and I
appreciate your leadership on this subject, too, with the Digital
Learning Equity Act. As you mentioned, seven in ten teachers as-
sign homework that requires Internet access and one in three
households does not have access. And where that overlaps is a
homework gap and it is the cruelest part of the digital divide. Any-
thing we can do to help fill that gap is going to help students and
the tethering you describe is ideal and could be really useful.

Mr. WELCH. Thank you. And Chairman Wheeler, I want to ask
you a little bit of follow up on what Congressman Doyle asked you
about special access. This is going to be a big deal, obviously, for
all of America, but we are going to have a challenge in rural Amer-
ica as well with the cost of infrastructure being what it is.

Can we have some assurance that the rules that will be promul-
gated will take into account the extraordinary challenges that have
existed in rural America about having access to the infrastructure
that is essential for it to have the Internet?
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Mr. WHEELER. Thank you, Mr. Welch. Yes, and as you know, the
programs that we have for addressing that issue in rural America
are extensive, and we should not be coming out with a rule that
unfairly targets. There is the reality that there needs to be a com-
petitive environment, and you have to be dealing with how do you
incentivize that competition.

Mr. WELCH. Thank you. And Mr. Pai, I will ask you, too. On 5G,
again, it is sort of similar to what I was just talking to Chairman
Wheeler about. It is a different infrastructure. You are not going
to have as many of the pipes and wires, but there continue to be
challenges in rural America. And at the very beginning of estab-
lishing rules that are going to be absolutely essential to the build
out of 5G, there has to be integrated into it the challenges in rural,
hilly America, whether it is Appalachia with Mr. McKinley or rural
Vermont for me.

And can you comment on what steps can be taken in order to
treat rural America as the first-class citizen?

Mr. PAL Thanks for the question, Congressman. I take this seri-
ously, both as a Commissioner and also as a rural American my-
self, having grown up in a small town in Kansas. I think increas-
ingly what we are seeing is a digital divide where people in the big-
ger cities can take as granted that they will have fiber and other
advantaged technologies that allow them to have high-speed
connectivity.

In rural areas, like ours, it might be a copper line that has faded
over time. And how do we promote the deployment of fiber in rural
areas where you can’t necessarily have a business case? That is the
$64,000 question.

We have part to play in that with our Universal Service Fund,
and so I pushed, for example, for a support for stand-alone
broadband to make sure that that fiber was available. I think it is
also the IP transition is critical for us to give the private sector the
maximum incentive to connect every American, rural Americans,
tribal Americans, and others with that fiber and I think addition-
ally, we always need to be forward thinking. If there are other reg-
ulations that some of the smaller competitors tell us about that are
standing in the way, we need to have an open mind.

I have met with some small providers, in some cases one and
two-man shops, who have told us look, your rules in this case or
that case are holding us back. We are not a big company, help us
out. I think that could go a long way.

Mr. WELCH. Thank you. I yield back. Thank you, all.

Mr. LANCE [presiding]. Thank you very much. The chair recog-
nizes Mr. Shimkus.

Mr. SHiMKUS. Thank you, Mr. Chairman. Welcome, Commis-
sioners, it is great to see you all.

Sometimes we quibble too much. I am getting a little frustrated
today. We are picking at each other for things that there is a lot
of agreement. I think there are people we know, we need a Uni-
versal Service Fund. The question is how it is going to be properly
deployed. Should it go into broadband now? Do we need to clean
up the abuse in Lifeline? The answer is yes. We all know that. So
these levels, again, I get frustrated.
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I think the set-top box thing that was raised, I think you raised
a question, opened it up. I think there has been response and I
think there is a consensus growing that we should move to an app-
driven world.

I think the last time we met, I think people use that now, and
I hope that we just get some of these what are perceived to be very
contentious issues away from us so we can address other things.

911, as was mentioned, we did pass a mandate on grants, prohi-
bition on grants if the States were stealing 911 dollars. We could
do that.

So there are more things that unite us than divide us. That is
all I am going to say.

But I do want to address, this might be your last time here. I
mean, the chairman said maybe not. It could be. I have been really
focusing on what is the FCC for the future. And I ascribe to a lot
of the debate that it is a time for a rewrite of the Telecommuni-
cations Act for a lot of reasons. If you pull up the Web site we have
a Consumer and Government Affairs Bureau. We have an Enforce-
ment Bureau, an International Bureau, Media Bureau, Public Safe-
ty and Homeland Security, Wireless and Telecommunication, Line
Competition, those are bureaus. Under the bureaus like the
Wireline Competition Bureau we have a bureau chief, three deputy
chiefs, one chief of staff, a data officer, economist, three associates
bureau chiefs one program manager of the USF, two—I mean you
have got an army over there.

So the first question is, and it is great to have Chairman Tauzin
here because in the telecom rewrite which I wasn’t a member yet,
but I have been here 20 years, what was the Wireline Competition
Bureau, what was it designed to do after the rewrite of the 96 Act,
Chairman Wheeler?

Mr. WHEELER. Thank you, Mr. Shimkus. As you all sit here, I
would like to identify myself with your remarks about how—yes,
we do—it is interesting. But 91 percent of our decisions are unani-
mous.

The Wireline Competition Bureau was created after the Act, be-
cause the Act required several specific actions by the Commission
to make decisions

Mr. SHIMKUS. OK, fast forward today. What does it do today?

Mr. WHEELER. It oversees activities in the wireline world. So for
instance, what we are dealing with on Thursday which is the move
from analog to IP and what are the expectations there when serv-
ice is discontinued is something that comes out of the Wireline Bu-
reau.

Mr. SHIMKUS. My point is I think that when we had part of the
questions and answers, you talked about telephony and broadband.
They are merged. We have a lot of stuff, a lot of telephony goes
over broadband and we still have some stovepipe administration
programs and procedures.

Mr. WHEELER. They are merging. And yes, we have——

Mr. SHIMKUS. Well, there is a nexus and definitely the nexus
isn’t in the way they were designed. I would challenge you to start
looking at the FCC 2.0 or 3.0 or the future because we are just—
we are not there.
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On the Web site, the wireless—just simple things. When you look
at the organizational charts, you are not standard. Everybody has
got their own little, how they portray their organizational struc-
ture. There is like two that have different formats. Three that are
the same. And the Wireless Competition Web site comes up page
not found.

Mr. WHEELER. I am sorry, what?

Mr. SHIMKUS. Page not found.

Mr. WHEELER. It does?

Mr. SHIMKUS. Yes. Just for your information.

Mr. WHEELER. Thank you.

Mr. SHIMKUS. So I would really hope and my time is running out.
Chairman Wheeler, you have kind of pushed, and I will ask Com-
missioner O’Rielly to weigh in, too, because he has mentioned this,
that there is a reason that you have procedures in place and that
they are working, but you also form multiple task forces to look at
FCC processes.

Can you comment on what you found out and then Commissioner
O'Rielly can you respond to these task forces?

Mr. WHEELER. So we have been working through a process. Your
time has run out.

Mr. SHIMKUS. This would be the first time that you have ever
said time has run out.

[Laughter]

Mr. SHIMKUS. I wonder why that is.

Mr. WHEELER. You said this may be my last chance, Mr. Shim-
kus, so I don’t want to miss that. But Commissioner O’Rielly ear-
lier this week had an excellent blog on process reform in which he
identified 24 specific issues. So I will let Commissioner O'Rielly re-
spond to that.

Mr. O’RIELLY. I appreciate the chairman’s kind words. The dif-
ficulty has been that on process reform the task force that we set
up was intended to look at some of the ideas that I had already
previously talked about and the offices all assigned somebody and
they have gone round and round and round for months on end and
we have gotten absolutely nowhere. So that is why I put up the bar
to kind of show where we are at the moment. We are nowhere.

The chairman says that a lot of these are good ideas, but we
can’t get any of them to move forward and these are not the biggest
ticket items. The biggest ticket item I know he doesn’t agree with.
He said he would do it over his dead body and I was willing to take
him at his word.

[laughter]

But that being said, there are things that can make our organi-
zation work better and we will have improved collegiality.

Mr. SHIMKUS. And I would just, reclaiming my time, and I know
I am—I would just hope that in our last cycle here, we start talk-
ing about how we can make it all work better and move forward,
not backwards. And I yield back my time.

Mr. LANCE. Thank you and for the first time as chair, time has
run out. Ms. Clarke, you are recognized.

Ms. CLARKE. Thank you so much, Mr. Chairman, and I thank our
ranking member.



61

Chairman Wheeler, it appears that some progress is being made
on the set-top box issue and I want to applaud your efforts to solicit
and consider alternate proposals from industry. However, I believe
that for the Commission to continue down this path, based upon
the telecom law of 20 years ago with regard to the technology hard-
ware that is set-top box is quickly becoming obsolete. It is, in fact,
a fool’s errand. I hope that this debate, however, has been useful
in unearthing the complexity and layers of issues that intersect
and so profoundly impact on consumers and the industry that are
impacted by creating this new ecosystem.

I hope that the rulemaking will be done in a way that we can
look to a 21st century model. And as you know, the GAO has ap-
proved my request for an impact study. Clearly, my preference
would be that no action is taken prior to the GAO study, following
your own advice to trust and verify.

However, if there remains an insistence on moving ahead, I
would like to have your assurances that you will work with me to
ensure that the findings of the proposal’s impact on multi-cultural
media will be integrated into any file rulemaking.

Mr. WHEELER. Thank you, Ms. Clarke. You and I have talked
about this repeatedly and you know that I do feel strongly about
the importance of making sure that the Commission step up its
role to make sure that we do create opportunity to multi-cultural
media.

Ms. CLARKE. Absolutely, but my question was

Mr. WHEELER. Would I work with you? Yes, ma’am.

Ms. CLARKE. And when the GAO study findings come out that
we will review them together and see how they can be incorporated
into a final rule.

Mr. WHEELER. And I hope that what we are doing is in the proc-
ess right now building a record.

Ms. CLARKE. I hope so, too. But I am talking about the GAO
study. I am very specific about what I am looking at.

Mr. WHEELER. Yes.

Ms. CLARKE. OK, very well. Thank you. On June 27th, you cir-
culated a fact sheet describing an item provided in response to the
Third Circuit’s remand in the wake of the Prometheus decision.
Five minority ownership proposals suggested by MMTC were ex-
cluded, including the extension of the MVPD procurement rule to
all communications platforms, a rule introduced in advance by my
colleague, Congressman Rush.

Would you be willing to commit to the extension of this rule
across all platforms recognizing industry convergence? I think this
is one of the things that has become self-evident through this proc-
ess.

Mr. WHEELER. There is a real challenge that we face under the
Supreme Court’s strict scrutiny standard.

Ms. CLARKE. I am clear on that.

Mr. WHEELER. And the ability to get through that standard be-
comes a threshold to all of this. If there is a way that you think
that that could be done, I am interested.

Ms. CLARKE. Let us talk about that. Chairman Lance, I would
like unanimous consent to submit a letter for the record signed by
myself, Congressman Rush, and Congressman Butterfield to Chair-
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man Wheeler requesting the extension of the MVPD procurement
rule to all FCC-regulated entities.

Mr. LANCE. Without objection.

Ms. CLARKE. Thank you. Finally, Mr. Chairman, you have noted
that the media and telecom ecosystems are converging rapidly.
Leading the way in this convergence is advertising whose messages
cut across media platforms from AM radio to wireless apps to ev-
erything in between.

When the FCC banned discrimination in ad placement in 2008,
the agency recognized how critical advertising is in facilitating the
diversity of voices and ownership. Under the current statutory au-
thority, it appears that the Commission can ask the industries it
regulates for information on the use of minority-owned advertising
agencies and their current status with minority-owned media ad
placement.

Would you be willing to make such an information request of
both the agencies you regulate and edge providers to provide the
results to members of this subcommittee within 90 days of today’s
hearing?

Mr. WHEELER. Thank you, Congresswoman. I am not familiar
with the specifics, so a blanket yes ma’am, but I would like to learn
more and see what can be done.

Ms. CLARKE. Very well. Chairman Wheeler, I will also be submit-
ting to the record follow-up questions regarding the Commission’s
movement on secondary market transactions for minority owners.
Having said that, Mr. Chairman, thank you.

Mr. LANCE. Thank you very much, Congresswoman. I will recog-
nize myself for 5 minutes.

I am pleased to see that we are discussing 5G technology. Just
yesterday, Verizon Wireless in the district I serve in Basking
Ridge, New Jersey, announced that it had completed its 5G radio
specification, the first U.S. carrier to do so and I look forward to
working with all of the members of the Commission and the mem-
bers of this committee on this issue.

For Commissioner Pai, with all of the convergence going on in
the communications industry and the Internet ecosystem, policy
makers strive to make laws and regulations that are technology
neutral so as not to disadvantage one company over another in the
marketplace because competition among firms on a level playing
field is, in my judgment, beneficial to all consumers.

If the FCC applies a certain set of rules to ISPs that differ sig-
nificantly from the rules that apply to other participants in the
Internet ecosystem, would that be considered technology neutral?

Mr. PA1. Congressman, I do not believe it would be considered
technology neutral.

Mr. LANCE. And do you believe that this is a possibility moving
forward?

Mr. PAL It is not only a possibility, the FCC itself recognized
that in paragraph 130 of the privacy NPRM.

Mr. LANCE. Thank you. Commissioner O’Rielly, would you like to
comment on that, please?

Mr. O'RIELLY. I agree, I don’t believe it is technology neutral and
I think that is the path we are headed for.
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Mr. LANCE. Thank you. For Commissioner Pai as well, and also
Commissioner O’Rielly, one of the foremost concerns of consumers
today are Caller ID spoofing calls and I have worked on this issue,
scammers using IP-based technology to spoof the phone number,
the name and pose as a legitimate financial institution or law en-
forcement agency to scam consumers and Congressman Barton
raised this as well.

It is my understanding that there is an effort underway among
service providers and third parties with directory listing informa-
tion to develop a protocol to verify the Caller ID information before
sending the call to consumers. This protocol relies on the sharing
of data. Under the FCC’s proposal if we move to an opt-in consent
regimen, there are concerns that this effort could be undermined.
Would you please comment, Commissioner Pai?

Mr. PA1. Thanks for your question, Congressman. I think this
highlights part of the problem. One of the unintended consequences
of the FCC’s intended approach by diverging from what the Federal
Trade Commission previously had done apply more of a consumer-
based approach, the FCC has highly prescriptive regulations that
would single out certain players in the echo system for disparate
regulation. I think one of the harms could be to consumers in that
regard. And that is part of the reason why the FTC staff itself re-
cently commented to the FCC that this two track privacy scheme
that is in development is something that is not going to benefit con-
sumers in the long run.

Mr. LANCE. Commissioner O’Rielly?

Mr. O’RIELLY. I would agree. I think the unintended consequence
that you highlighted gets to the point of the rush to judgment. We
are trying to move this expeditiously to finish by the end of this
term, the end of this year. This is a very sensitive topic. It is a very
complicated topic and it should be done on a timeline such as that.

Mr. LANCE. Thank you. There are constituents of mine as well
as just about everyone here on the dais and we have petitions
pending at the FCC. However, we know that in some cases peti-
tioners can wait years before having a resolution. Former Chair-
man Emeritus Barton discussed this. This is also true of constitu-
ents of mine.

What more can be done to clear pending petitions so individuals
and businesses who have business before the FCC can have cer-
tainty as to what is occurring?

Commissioner Pai?

Mr. Pal. Thanks for the question, Congressman. My very first
speech as a Commissioner, I targeted this as an area of good Gov-
ernment reform. I think the public expects and deserves to be given
an answer. Tell me yes, tell me no, but just tell me something.

One thing we can do that I teed up 4 years ago was apply Sec-
tion 7 more vigorously which requires the FCC to rule on applica-
tions for new products and services within a year. It is essentially
a dead letter for many years at the FCC. We should impose more
deadlines on ourself and I think we should also impose more sunset
clauses so that regulations don’t persist well past their due date.
They have to be revisited every now and then. And those are the
kinds of things on a bipartisan basis that would ensure that every
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member of the American public gets an answer that is responsive
and that matches marketplace reality.

Mr. LANCE. Mr. O’Rielly?

Mr. ORIELLY. I would agree with my colleague’s comments. I
would also say that in the legislation that this committee has ad-
dressed, it would require us to set deadlines on a number of things
in the petitions. We can move that without—we can do that our-
selves. It would be helpful to have legislation. I am supportive of
thag, but we can do that notwithstanding and I would like to see
us do so.

Mr. LANCE. Thank you very much. I yield back the balance of my
time and I recognize Congresswoman DeGette.

Ms. DEGETTE. Thank you, Mr. Chairman. I just want to clarify
a couple of things that we have been talking about this morning.
The first one is this set-top box proposal and the alternatives that
have been proposed. One of my big concerns as the co-chair of the
Privacy Caucus with Mr. Barton is protecting consumer privacy.

And so Chairman Wheeler, I just wanted to ask you irrespective
of what path the set-top box final rules goes, does the FCC plan
to retain enforcement authority over any violations of Section 631
and 3387

Mr. WHEELER. Yes, ma’am.

Ms. DEGETTE. Thanks. The second area I wanted to talk about
very briefly is this lingering discussion of waste, fraud, and abuse
in Lifeline. Always I hear—I have been in Congress now for a while
I always hear people criticize waste, fraud, and abuse. This is cer-
tainly something we can agree on on a bipartisan basis. Nobody
wants to see waste, fraud, and abuse. We are opposed on a bipar-
tisan basis to waste, fraud, and abuse. I think it is important to
get that on the record and so when I hear people like Commis-
sioner Pai talk about waste, fraud, and abuse in the system, I take
that seriously, and I think that we should all talk about this inves-
tigation and these findings and is it true and what are we going
to do about it?

And so Chairman Wheeler, I thought I might give you the oppor-
tunity to talk about some of the actions that the FCC has taken
either during or before your tenure to combat fraud, waste, and
abuse, and is this an issue that you take seriously moving forward?

Mr. WHEELER. Thank you very much, Congresswoman, and yes,
it is hard to understate the seriousness of something like this for
two reasons. One, as has been pointed out, this is the people’s
money.

Ms. DEGETTE. Right.

Mr. WHEELER. But two, if waste, fraud, and abuse is being used
to compromise the ability of individuals who deserve to have
connectivity and to threaten the program ,then it is worse, even
worse.

We are existing in an environment where technology is moving
ahead and people are falling behind. We must be vigilant. What we
have been doing, as I said before, is playing Whac-a-Mole on this,
that there was a design for the program that said we will let the
fox guard the henhouse, that we are going to count on self-certifi-
cation from those who get the money to say yes, this is a real per-
son, yes, this is a good address, et cetera. That is the way the pro-
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gram was designed at the outset and we spent the last 8 years
playing Whac-a-Mole trying to beat those down as new attacks on
that pop up.

Ms. DEGETTE. So that is great. I am glad you recognize, as I do
that this is a problem. Can you give me some concrete examples
about what the Commission is doing and also maybe respond a lit-
tle bit to what Commissioner Pai said in about 30 seconds?

Mr. WHEELER. As Commissioner Pai said we just had a $51 mil-
lion judgment against a company called Total Call Mobile which
was engaged in virulent fraud. We have actually shut them down
so that they are not getting any funds going forward now.

Because this is a law enforcement issue, I can’t give you specifics
other than to say that both the Enforcement Bureau using civil
means and the Inspector General of the Commission working with
the Justice Department and the FBI for criminal prosecution are
moving forward and have identified over a dozen specific instances
where you need to be going after.

Ms. DEGETTE. Thanks, and if you could please supplement your
testimony today to tell me what processes the Commission is put-
ting into place within its network to prevent fraud, waste, and
abuse?

And Commissioner Rosenworcel, since it is your birthday, I just
have to ask you one question. How do you think that the expansion
of broadband to the Lifeline Program will help close the homework
gap that you talked about in your testimony?

Ms. ROSENWORCEL. Thank you. If you don’t have access to mod-
ern communications today, you don’t have a fair shot at prosperity
in the 21st century. And that is especially true for school children.
Pencil and paper doesn’t cut it any more. So what we can do with
Lifeline could make a big difference for students by giving them the
connectivity they need to simply do their homework.

Ms. DEGETTE. Thank you. Thank you very much, Mr. Chairman.
| Mr. LANCE. Thank you very much. The chair recognizes Mr. Sca-
ise.

Mr. ScALISE. Thank you, Mr. Chairman. I first wish you Happy
Birthday, Commissioner Rosenworcel. I promise not to ruin it by
singing to you. I couldn’t imagine where else you would rather be
than on your birthday than here.

I really appreciate all the Commissioners coming to talk to us
about a number of things that we are interested in that I think
people across the country are interested in in relation to the deci-
sions that the FCC is considering in making.

I do want to applaud Congressman Shimkus’ comment that it is
long past time to consider rewrite of the ’96 Telecommunications
Act. 1T have been talking about this for a long time. I would be re-
miss if I didn’t bring up the fact that this was the mobile tele-
communications device, the last time our laws were written. And
today, when we do so many new and innovative things on this de-
vice, we are still governed by the laws that were available when
this device was the main smart phone. And we do need to change
those laws.

As we consider some of those changes, I have also been critical
of the 92 Cable Act and the need to update that. I think at the
time they were really good laws that some of the people that wrote
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those laws are here in this room and they were very valid and
modern when they were written, but it is our responsibility to go
and identify those areas where we need to modernize.

And I have also been very careful to point out that as we are
modernizing those laws, we need to respect copyright law. The
basic idea that somebody that created content ought to be com-
pensated for the negotiations that occur and how that content is
best distributed. And that brings me to the latest proposal that the
FCC is considering dealing with set-top boxes.

And I would be remiss if I didn’t bring more modern technology,
and so when you look at this set-top box which is actually being
used today in the marketplace, I would hope that we don’t look at
it under the prism that we have got to figure out a way to make
this device the main source of content distribution for consumers
and again, I will go to the more modern device that I use. I can
literally stream and am streaming ESPN right here on this app on
my smart phone. I will be in person when LSU plays Wisconsin
and the Speaker and I are going to have a difference of opinion
when the Tigers beat the Badgers in Lambeau Field, but if you are
not there, you could actually watch the game live on this device.
And so it is incredible how much innovation has occurred in the
marketplace. And a lot of it is through the app-based world. And
I would hope that we don’t force the one size fits all as we are look-
ing at the different approaches.

I do want to ask you, Chairman Wheeler, the Motion Picture As-
sociation of America had submitted a comment, as many have, on
the set-top box. In their reply, they had sent you a comment and
said, “Our ask is straight forward. That in seeking to ensure set-
top box competition, the FCC not give third parties our content
without our permission and without compensation, not put our con-
tent at risk of theft, and not threaten the economics underpinning
the creation of programming that is fostering a second Golden Age
of Television.”

So what I want to ask you is have you started looking closer
maybe at different alternatives including app-based technologies as
opposed to just looking at different ways to distribute through this
archaic device, as the industry is looking at different innovations
that are even more convenient for consumers like this.

If you could share that with me and I would like to ask some of
the other Commissioners as well.

Mr. WHEELER. Thank you, Congressman. Yes, the answer to your
question is yes. I loved your show and tell here.

Mr. ScALISE. All of this will be in a museum. This is actually a
lot more valuable than when I bought it a few years ago.

Mr. WHEELER. And it is even beyond this. I mean I just read that
Pokémon is back on an app, of all things. So that is how rampant
the changes are. But let me be specific to your question.

The set-top boxes are not going away. I learned an interesting
thing the other day in Business Week, an article about Comcast,
that they are delivering 40,000 set-top boxes a day. And this of
their X1, their latest whiz-bang. So set-top boxes are not going
away.

Mr. SCALISE. And I have seen some great innovations

Mr. WHEELER. And these apps are important.
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Mr. ScALISE. And these companies compete against each other,
and I don’t want us to be interfering with their competition.

Mr. WHEELER. And apps are very important, and one of the con-
cerns that we are trying to learn in the proposal that NCTA put
forward, for instance, is that there are those who are suggesting
that the way in which they are structuring their apps’ proposal ac-
tually requires a new gateway for every television. That is a second
box. This committee has told us a lot about how much you don’t
like second boxes.

So we are trying to work our way through this. I am encouraged
that we will be able to get through it. I have lived through all of
those evolutions up there, and I know that we will—none of them
were easy, and we will continue to work through it, but we are
going to be in serious discussions as to how do we make sure that
we have a solution that follows the statute and offers consumers
choice both in hardware and software.

Mr. ScALISE. And I know I am out of time. I wanted to ask Com-
missioner Pai about privacy. I will submit that for the record, just
on expectation of privacy, and you have been pretty vocal about
that in the past.

Mr. Pa1. Well, thanks, Congressman. I personally embrace the
twin goals that the White House set forth in the 2012 Privacy Re-
port that consumers should have a uniform expectation of privacy
and that there should be a level playing field with respect to all
providers in the Internet ecosystem. And those are the twin goals
that I will carry forward in this proceeding.

Unfortunately, the FCC’s proposal right now singles out Internet
service providers for disparate regulation despite the fact that they
are nascent players in the online advertising market and that is
part of the reason why we have seen, for example, around the ad-
ministration’s first FTC chair, Jon Leibowitz, suggests that this
type of disparate regulation would not be good for consumers in the
long run.

Mr. ScALISE. Yes, different standards. I appreciate it, Mr. Chair-
man. I yield back.

Mr. LANCE. Thank you very much. The Chair recognizes Con-
gresswoman Matsui.

Ms. MATsul. Thank you, Mr. Chairman. I want to thank the
Commission for appearing before us again. It is great to see you.

Mr. Chairman, I know you all, all of you, appreciate the need for
greater access to spectrum to fuel our wireless economy. The FCC
has done a lot of important work in this area. The incentive auc-
tion, as you say, is under way and I was encouraged to see the FCC
identify an ambitious clearing target, so congratulations.

There is ongoing work to identify Government spectrum for com-
mercial use. I appreciate the FCC started a proceeding on the 1675
to 1680 megahertz which Representative Guthrie and I wrote to
you about along with many of our colleagues. I look forward to con-
tinuing to work with you to bring that spectrum to auction.

And later this week, the Commission is voting on the spectrum
frontiers proposal to open up high-frequency bands for 5G, the next
generation of wireless broadband. This is all progress and there is
more to do if we want the United States to continue to lead the
global wireless economy.
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Chairman Wheeler, as I said, this is all progress. Can you elabo-
rate on our broader strategy to ensure that the United States will
continue to lead the world in 5G and I have additional questions
for you, too.

Mr. WHEELER. Thank you, Congresswoman. I will be really brief
then. What we hopefully are going to do on Thursday is to become
the first nation in the world to identify high-band spectrum for 5G.
And that, coupled with what we have already done in low-band and
what we have already done in mid-band, puts this country, its
manufacturers, its entrepreneurs and innovators, it gives them a
home-field advantage. And that, I truly believe, and I was saying
to one of my colleagues yesterday, the decision we make Thursday
could actually be the most important decision this Commission
makes this year.

Ms. MATSUL. That is great. Chairman Wheeler, as you know, I
am very interested in how we improve spectrum efficiency and spur
innovation so that we can maximize the benefits of this finite re-
source. We often talked about this in the context of mobile phones
and wireless carriers. But innovation is important for all spectrum
uses including over-the-air broadcasting. I know that a coalition in-
cluding public broadcasters and consumer electronics manufactur-
ers have submitted a proposal for next-generation TV standard
which could allow broadcasters to innovate within their existing
spec‘irum. I understand the FCC has sought comment on that pro-
posal.

Mr. Chairman, what are the next steps as the FCC considers this
proposal, and will you take further action this fall?

Mr. WHEELER. Thank you, Congresswoman. I don’t know exactly
where we are on being able to commit to it this fall kind of agenda.
The record has just closed on this. We are in the process of working
our way through it. Then, of course, we will be meeting serially and
ad nauseam with all of the players to try and collect the basic in-
formation to be able to have an informed decision going forward.

Ms. MATSsUIL. Thank you very much. And let me just say that I
really want to comment on Lifeline. I am very passionate about it
and I know other Commissioners are passionate about it. I just
really feel that this is so important for not only connectivity, but
the fact of the matter is that there are so many people in our coun-
try who are unserved and under served in both rural and urban
areas.

In order to bring us to a point where economically we could real-
ly be competitive, we need to make sure that everyone participates.
So I encourage all of you to proceed further because I think this
is an area where we really need to ensure that we make a lot of
progress. And I do thank you for everything you are doing and I
yield back. Thank you.

Mr. LANCE. All right. Thank you. We will be adjourning. We have
a vote and we will be back. The Chair has announced that we are
in adjournment. Thank you.

[Recess.]

Mr. LANCE. The committee will reconvene, ladies and gentlemen.
The Chair recognizes Mr. Kinzinger of Illinois.

Mr. KINZINGER. Thank you, Mr. Chairman. Thank you all for
being here and bearing with us on the votes and schedule.
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Mr. Chairman, I have a very rural district that is served by a
number of companies that specializes in providing services such as
power distribution into areas with unique infrastructure needs. In
my district, there is about 50,000 people served by rural electrical
co-ops who provide safe and reliable services on a continuous basis.
The issue of those co-ops have brought forward to your Commission
and into my office is the timely distribution of information when
you have service-related outages, interruptions, maintenance
issues, things like that, and how that could—anything that basi-
cally could negatively affect the consumer.

As I am sure you are aware, I am talking about the TCPA regu-
lations that were first introduced two decades ago before the ad-
vent of majority of the technology we use today was invented.

Are you aware of the petition filed by Edison Electric Institute
and the AGA requesting expedited action by your agency by a util-
ity-specific exemption from parts of TCPA regulations?

Mr. WHEELER. Yes, sir.

Mr. KINZINGER. Have you met with representatives of the indus-
try to hear their concerns, who are my constituents, their views on
the importance of service-related text messages, phone calls, that
they vgant to receive regarding outages, maintenances, and other
issues?

Mr. WHEELER. I haven’t met with them directly, sir. My staff
has.

Mr. KiNZINGER. OK. Do you have any plans for responding to the
petition or a time frame?

Mr. WHEELER. I put a proposal on the floor in December.

l\f/[fg KINZINGER. OK. Do you have any idea on timing beyond the
staft?

Mr. WHEELER. It is up to them.

Mr. KINZINGER. Do you have more to add?

Mr. WHEELER. Commissioner Rosenworcel is now telling me it
was adopted.

Mr. KINZINGER. OK, great. Commissioner O’Rielly, could the FCC
have set up an enforcement regime modeled after the FTC’s en-
forcement regime? And is there any way that the two agencies
could have worked out an enforcement regime that took better ad-
vantage of the FTC’s expertise?

Mr. O'RIELLY. I think you are getting into the issue of privacy.
I think there was an opportunity and still is an opportunity to
work in cooperation with the FTC. I think the path that we are
headed down though would not allow that. Hopefully, we will
change course. I am not too optimistic at the current time.

Mr. KINZINGER. Can you talk just a little about I guess about the
benefits of their expertise and——

Mr. O'RIELLY. So the FTC has been working on privacy 15-plus
years. I worked on it when I was a staff member here and oversaw.
They built an extensive backhaul of material. They have hundreds
of people working on the issue.

Compare that to the FCC, we have maybe 15 people working on
it. And our experience is this narrow in terms of what the scope
is and also how long we have been working on it. So I would argue
that we should adapt and adopt a lot of the approach from the
FTC. They have a different statute that governs their operations
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than us. It is an enforcement model structure, but they have been
able to get to a place that provides, I believe, and I think most peo-
ple that operate in the space, privacy protections for consumers
and ensures that the privacy is treated fairly without jeopardizing
the Internet and the Internet experience.

Mr. KINZINGER. It would seem to make sense to learn from what
other agencies have done as we implement it. Let me ask you an-
other question, different subject. This committee spent a great of
time considering infrastructure issues. As we move towards 5G, in-
frastructure becomes both more important and more complicated
with networks running on many, many small cells instead of the
more traditional macro towers.

Can you tell us what the Commission is doing to enable the in-
frastructure deployment, and particularly, can you give us a status
update on this proceeding regarding distributed antenna systems?

Mr. O’RIELLY. Sure, the Chairman may be better to answer your
last part as to the status. I only have so much say in the activities
of the Bureau, but I have been pushing the agency to move a num-
ber of items that would allow greater infrastructure buildout.
There is going to be more need for buildout. People are talking of
it being ten times the number in terms of macro cells compared to
the small cells, so to try and build that infrastructure, it is going
to be smaller, but you are going to need more of them. You are
going to need to get backhaul to them. You are going to need to
get power to those sites and that is a very difficult universe.

We have a number of localities who believe in federalism, but we
have a number of localities that have been problematic in terms of
allowing infrastructure builds. We have been trying to build best
case scenarios, but we also have worst case scenarios and we are
trying to use the authority that we have that Congress has granted
us to push those localities to allow greater infrastructure because
in the same breath that we will hear from a mayor that my citizens
want broadband. At the same time they will say but we don’t want
you to build. It is a push-pull. And so we are obligated to try and
make available Internet access and broadband.

Mr. KINZINGER. Sounds like politics. With that I will respect the
time and yield back. Thank you.

Mr. LANCE. Thank you very much. The Chair recognizes Mr.
McNerney of California.

Mr. MCNERNEY. I thank the chairman. I want to thank the Com-
mission for your hard work. I mean this is interesting, but it is
comﬁlicated and sometimes controversial, so I appreciate your work
on this.

I am glad to hear that the chairman of the subcommittee and the
ranking member are interested in the wireless microphone licens-
ing issue and I offer to work with anyone on that.

Chairman Wheeler, regarding set-top boxes, one of the goals out-
lined in an FCC fact sheet about your initial proposal was better
prices for customers. This goal is especially important for cus-
tomers in my district which has high unemployment and high pov-
erty rates. Are better prices for consumers still a priority consid-
ering the apps-based approach?

Mr. WHEELER. Thank you very much, Congressman. You know,
set-top box forced rentals because you really have no choice, have



71

been going up at about 5 percent a year every year like clockwork.
And so yes, it is a very serious concern. And one of the reasons why
I believe the Congress mandated that we have a competitive—we
assure that there is a competitive set-top box, or navigation device
which is what the language uses, was for that very reason because
competition has the effect of having an impact on lowering prices.

Mr. MCNERNEY. It should any way.

Mr. WHEELER. It should.

Mr. McNERNEY. Commissioner Clyburn, do you believe that the
adoption of the apps-based approach could in any way disadvan-
tage low-income consumers?

Ms. CLYBURN. I believe that the direction in which we are head-
ed and the proposed regime and the outcome that all of that envi-
sions should bring overall net benefits to all in terms of a more
openness, more competition, adherence to Section 629.

And again, we are keeping in mind all of the privacy, security,
and other protocols that is without question as a baseline, but what
we want is more options. What we want is more affordability. What
we want is more competition and more people having access and
I think that is the direction in which we are headed.

Mr. McNERNEY. Well, I hate to ask a procedural question, but
going to apps-based approach, is there going to be another new No-
tice of Proposed Rulemaking?

Mr. WHEELER. I think the notice that we put out is broad enough
at this point in time to be able to justify it because we asked for
what are other approaches to the whole.

And certainly there is a record developing on this, sir, so you
can’t say that there wasn’t a record.

Mr. McNERNEY. Moving on to Lifeline, I would like to thank Mr.
Pai for acknowledging the difference between potential widespread
fraud and widespread providers. I encourage you to keep that dis-
tinction in mind as we move forward.

Mr. Wheeler, the Lifeline Program is a critical resource in my
district. More than 56,000 households participate. How would cap-
ping the budget for Lifeline Program impact the Lifeline recipients?

Mr. WHEELER. Thank you, Congressman. What it does is it
disincentizes the offering of service because if you look at—you
need to be able to say to someone who is going to provide service
you can count on $9.25 a month because you have got to amortize
equipment, you have to worry about all of the expenses associated
with this and you can count on that kind of a cash flow.

If you say well, it is $9.25 today, but tomorrow, could be $6, then
you create an economic disincentive to be offering the service. So
what we tried to put in place was a budget that said OK, when you
get to 90 percent of this number, then it is time for the Commis-
sion to come back and revisit what is going on. How do you put a
mechanism in there? We don’t want things just go whacko here,
but how do you put a mechanism in first control while creating in-
centive at the same time?

Mr. MCNERNEY. Moving on to the 911 technology issue, how do
you see the FCC gaining the authority that you feel you need to
move forward with adapting the new technology?

Mr. WHEELER. I think this committee is in charge of that ques-
tion, sir, with all due respect.
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Mr. McNERNEY. OK. Good. I have 18 seconds, so Mr. Wheeler,
I am interested in the privacy issue as well. If the Commission al-
lows paper privacy practice in moving forward with this rule-
making, how will it ensure that the costs of incent of Internet serv-
ice is not inflated so that consumers are forced to accept the dis-
count in order to use that to keep their information from being——

Mr. WHEELER. Thank you, Congressman. Excellent question. So
I think that everybody agrees that privacy isn’t a luxury. You can
kind of start there. And as your question indicates, this is a very
complex issue, and so we specifically called it out in our rule-
making and said can we please have everybody’s thoughts on what
the best way is to do it. I haven’t got an answer for you yet, but
we are searching for it.

Mr. McNERNEY. Thank you, Mr. Chairman.

Mr. LANCE. Thank you very much. The Chair recognizes Mr. Bili-
rakis of Florida.

Mr. BILIRAKIS. Thank you, Mr. Chairman. I appreciate it very
much and I want to thank the panel for their testimony today. Wel-
come.

Like many of my colleagues on both sides of the aisle, I think it
is imperative for you to listen to the chorus of concerns for your
set-top box NPRM and embrace the apps-based approach that
won’t shackle the industry to a hardware-dependent model moving
forward.

My constituents and I are also concerned about the likelihood of
confusion that will grow exponentially with your new ISP privacy
proposals under our Title II. It does not make a lot of sense to me
to regulate Internet service providers under one new set of untest-
ed rules and allow everyone else to continue under the successful
FTC privacy standard.

My constituents want to be sure that their important information
is security protected online at all times. The best way to ensure
this is to consistently apply uniform standards to all of their infor-
mation so they don’t have to worry that their information can be
treated differently depending on who they are providing it to.

This recent trend towards differentiating between types of com-
panies that can potentially compete against one another in the free
market is a troubling regulatory development in my opinion. I want
to follow up on a matter that we have discussed in the past few
meetings regarding the FCC field offices, Mr. Chairman.

I along with many of my colleagues from both sides of the aisle
were concerned about the impact of losing the fields’ boot on the
ground presence, especially with regard to resolving interference to
public safety communications. You have consistently stated the
FCC will continue to meet its speed of disposal metric for public
safety interference. The FCC will respond to 99 percent within one
day and that response is typically an email to the complaint, so I
don’t really consider that a response.

However, you have since disclosed that it takes 28 days, I under-
stand, on average to resolve the interference to end it. In one sen-
tence or less, Chairman Wheeler, has that data point changed since
you closed the field offices?

Mr. WHEELER. I can’t answer that with specificity, sir, but the
need to get out and deal with what are the realities in each inter-
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ference situation, for instance, one of the major interferers is bal-
last in neon bulbs. So I remember a situation where our inspectors
go and knock on a beauty shop door and they have no idea what
is going on. How do you find it in here? It becomes an ongoing ex-
tensive process to get through it, but I can’t—TIll try to find what
the answer is to your question, but I don’t know it off the top of
my head.

Mr. BILIRAKIS. Please get that to us as soon as possible. Again,
members from both sides of the aisle are interested in this, our
constituents come first.

So moving on, Commissioner Pai and O’Rielly, a European com-
mentary recently asserted that rather than move towards the type
of harmonization our privacy rules achieved in Europe, the FCC’s
proposal and I quote “seems to be instead moving towards frag-
mentation and more prescriptive rules for Internet service pro-
viders versus other Internet companies including some of the larg-
est users of personal data.”

She indicated that “from European eyes, it appears strange to
see the U.S. normally a leader on digital issues taking this appar-
ently retrograde step.”

Now that the privacy shield agreement was formally approved
earlier today, what does it mean for Europe to have harmonized
privacy standards and transatlantic reliance on the FTC model
whereas domestically the FCC rules could lead to fragmentation of
our privacy regime? Whoever wants to take it first.

Mr. Pal. Congressman, thanks for the question. Those concerns
are shared domestically included by myself and I think part of the
reason why the privacy shield was notable was that it is backed up
by Federal Trade Commission enforcement and the U.S. Commerce
Department represented to the European Union that FTC enforce-
ment was an adequate way to ensure that at least domestically
those privacy protections would be upheld.

Unfortunately, I think what the FCC has done according to the
FTC’s own staff comments it is carved out for special and more on-
erous regulation Internet service providers and so as you pointed
out in your question we now have a two-track regime. Ironically,
the new competitors in the online advertising market apparently
will face more onerous regulation than everybody else who will face
FTC regulation. And I think that is something that ultimately will
redound to consumers’ detriment.

Mr. BILIRAKIS. Commissioner O’Rielly?

Mr. O’'RIELLY. I would agree with my colleague’s comment. I hate
to admit it, but it looks like Europe is taking a more thoughtful ap-
proach than the United States on this issue.

Mr. BILIRAKIS. Thank you. Commissioner Pai—oh, I know there
is not much—can I have 30 seconds?

Mr. LANCE. Certainly.

Mr. BILIRAKIS. Thank you very much, Mr. Chairman, I appre-
ciate it.

Commissioner Pai, what is so unique about the Lifeline aspect of
the Universal Service Program where a basic fiscal responsibility
measure like a firm budget cap is still not applied to a program
with such a storied history by some, not all, of the participants in
the Lifeline Program?
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Mr. PAL Thanks for the question, Congressman. I think the Life-
line Program like all of the Universal Service Programs are focused
on one things, supplying digital opportunities to Americans who
otherwise might not have them. And that is part of the reason why
I think it is so important for the FCC to be a wise fiscal steward
of all of the dollars that taxpayers put into that fund.

Part of the reason why I supported a budget is that it was the
only one of the four Universal Service Fund programs that wasn’t
budgeted. I think it tends to promote more wise and careful spend-
ing to make sure that those dollars go to the people in need, and
I think that is something that all of us can agree on.

Mr. BILIRAKIS. Definitely. Thank you very much. I appreciate it.
I yield back, Mr. Chairman.

Mr. LANCE. Thank you very much. The Chair recognizes Mr. Yar-
mouth of Kentucky.

Mr. YARMUTH. Thank you very much, Mr. Chairman, and I very
much appreciate this hearing. I am not sure I could have gone an-
other 2 months without an FCC fix.

[Laughter]

And I would also like to agree with Mr. Shimkus and Mr. Scalise
about, I think, the desirability of rewriting the act, although I
might suggest that it is going to be a lot harder given the pace of
change in this field, it is going to be a lot harder than it was in
’96 and certainly a lot harder than ’34.

I know you have all heard me say before, we are talking about
the pace of change that innovation is requiring companies to make
investments to support user demand. Just last weekend in my dis-
trict it was reported that AT&T has finally built out their fiber
footprint and it is great. It is great for my constituents and I know
it has been said many times in this hearing already how important
this is for the country and I commend the Commission on its work
in expanding broadband so everyone can participate in the econ-
omy.

That being said, the way we receive content from broadcasters,
radio, and newspapers is changing rapidly and I remember when
I was growing up we had two television stations in Louisville, two
radio stations that reported news, and two newspapers that were
owned by the same company that owned one of the television sta-
tions and one of the radio stations, so I really understood the—I
would have understood the need for cross ownership regulation at
that point. But now in today’s world and I come from a media back-
ground. I owned a newspaper. My son now owns a newspaper,
which he is also doing broadcasting. Every broadcaster is doing
print media. They are not doing it in newsprint. But they are doing
it online.

Pew Research said 62 percent of Americans now get their news
from social media. I saw a Nielsen report a couple of weeks ago.
Among Millennials, only 24 percent watched any television last
year, and I actually validated that with a group. I was with 30
Yale students. I said how many of you watch television this year.
Everybody raised their hand. I said how many of you watched the
television set? Two raised their hand.

So as I think of all this, I am wondering and I read the fact
sheet, the update on the Commission’s plans on cross ownership
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rules. And I know Mr. O’Rielly, you have been outspoken about
your opinion that we don’t need it, we don’t need them. I noticed
in that update it says that the rule will reinforce the idea that is
necessary in the public interest. So I am kind of curious, in the 2
minutes and 20 seconds I have left, let you take a shot first for a
minute as to why you don’t think they are necessary anymore, and
then I would like to have somebody who believes, can explain to
me where the public interest benefits from.

Mr. O'RIELLY. So I haven’t said to eliminate. There are five rules,
with different parts to each one. So I haven’t said to eliminate
them in total. There are definitely paths that I want to see us rec-
ognize that we should modernize. You highlight the experience of
newspapers. The newspaper industry is in a very troubled state,
but we are going to maintain—you will see soon enough our activ-
ity on our media ownership rules. I think you are going to find it
is even stronger than what is on the fact sheet. It is actually in
a more prescriptive and additional route requirements. So I think
that is in the wrong direction.

But based on where the media is today, where Millennials are
taking their information, where consumers are taking their infor-
mation, where news is being provided, so one of the arguments that
I made and this is a point in my testimony is that we can’t do any-
thing on television because we have the incentive auction going,
but that has no impact on the newspaper/radio side, and we make
the point that those markets are not the same and they are not
competing against each other in the item, so it is hard to me to
fathom that we can’t at least do some reform over here, but we are
not planning to do so. So we are going to lock in the rules for an-
other 4 years or longer, and it hasn’t changed since 2004.

I think that is very problematic given what has changed in that
time frame for users’ experience, for consumers’ experience, and for
producers’ experience. And I just think that we have to thought-
fully change our rules, modernize them while still respecting local-
ism, competition, diversity, and the public interest. We can do both.
We are not doing it in this item.

Mr. YARMUTH. Mr. Chairman, do you want to take a shot at that
or any of the others?

Mr. WHEELER. So thank you, Mr. Yarmuth. You know, I think
we have to put this in perspective. This committee was very ex-
plicit and the court, Third Circuit, very explicit saying hey, it has
been 8 years since you guys have made any kind of decision on
this. It wasn’t because we weren’t trying. It was because there
wasn’t a majority that would coalesce around an idea.

So step one is, is there a majority that will coalesce around an
idea? Step two is, all of the Commissioners have not yet expressed
themselves in this proceeding. And are there ways that those two
groups can work together on this, and I think that is yet to be
seen. But the point of the matter is that the reason we took this
2-year step is because for 8 years nobody has ever been able to fig-
ure out where is something we can all agree on, and that is still
an item that is very much under discussion.

Mr. O’'RIELLY. We are in the exact same spot as we were before.
Nothing is going to change, yet the marketplace is changing before
our very eyes.
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Mr. WHEELER. That is the key thing. The market is changing,
even Pokémon.

Mr. LANCE. Thank you very much. The Chair recognizes Mr.
Johnson of Ohio.

Mr. JOHNSON. Thank you, Mr. Chairman, and I, too, thank the
panel for being with us today.

Chairman Wheeler, the FCC recently levied a $34.5 million fine
against a Chinese company for selling equipment that is illegal in
the United States, jammers. Did that Chinese company respond to
the FCC in the course of the penalty proceeding to defend itself?

Mr. WHEELER. I can’t answer that with specificity.

Mr. JOHNSON. Can you get back to me on that?

Mr. WHEELER. Yes, sir.

Mr. JoHNSON. OK, do you expect that the Treasury will ever see
any of the $34.5 million fine that the FCC assessed?

Mr. WHEELER. I quit hypothesizing some time ago.

Mr. JOHNSON. Let us take a wild guess, because I don’t think we
will. And that being the case, does it not give you concern about
the enforcement mechanisms proposed in your set-top box proposal
that will likely result in offshore companies manufacturing and
selling set-top boxes in the United States? Are you going to have
repeats of this kind of thing?

Mr. WHEELER. I understand your point. So one of the things that
we are—this is on the table as we work through with the industry,
what is the right kind of approach.

Mr. JOHNSON. Do you have concerns about collecting the money
and enforcing, though, with your proposal as it is? I mean, if we
can’t enforce it on China—and you have no certainty that we can—
how does your proposal stack up?

Mr. WHEELER. So the way the rulemaking works is

Mr. JOHNSON. I know how the rulemaking works. Do you have
concerns about the enforcement mechanism? That is a very narrow
question.

Mr. WHEELER. And we are trying to resolve those concerns as we
go through this process.

Mr. JOHNSON. So you do have concerns?

Mr. WHEELER. As we go through this process.

Mr. JOHNSON. OK, great.

Mr. WHEELER. It has been raised in——

Mr. JOHNSON. One of the things that we focused on is the uncer-
tainty that results from poor processes. On May 4th of this year,
an opinion and order was released by the Enforcement Bureau in
a complaint proceeding. The complaint was filed with the FCC on
May 13, 2004. It took the FCC almost 12 years to resolve the com-
plaint. Were you aware of this?

Mr. WHEELER. Which proceeding are you speaking of, sir?

Mr. JOHNSON. I can get you that information. I don’t have which
specific proceeding, but are you aware of that?

Mr. WHEELER. I am not aware of that, sir.

Mr. JoHNsoN. OK, I will follow up with questions for the record.

Mr. WHEELER. Great. Thank you.

Mr. JOHNSON. Also, Chairman Wheeler, you recently submitted
the FCC’s management report on Inspector General and other
audit reports to the committee. The report discloses that in March
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of last year the IG issued a report on the FCC’s management of
civil monetary penalties. I think the IG testified back in 2014 that
he was going to do this and that the report found that the FCC had
not collected all the penalties and fines that it could have.

You reported to this committee that of the IG’s 13 recommenda-
tions, ten remain open. Is that correct? Do I have that number
right?

Mr. WHEELER. I don’t know by the count, sir. I know that we
submitted the report to you.

Mr. JOHNSON. OK, but you reported to us that of the IG’s 13 rec-
ommendations, 10 remain open. Do you know how many of the rec-
ommendations still remain open?

Mr. WHEELER. No, sir.

Mr. JOHNSON. You do not?

Mr. WHEELER. No, sir.

Mr. JOHNSON. Do you have any idea when the remaining rec-
ommendations will be closed out?

Mr. WHEELER. Working with the IG.

Mr. JOHNSON. Well, there is a lot you don’t know today, isn’t it?
Is your memory failing, or what? You don’t remember the report
and the recommendations? I mean, you testified before this com-
mittee on these matters.

Mr. WHEELER. Yes, sir.

Mr. JOHNSON. Yes, sir to what? You do remember or you don’t
remember?

Mr. WHEELER. I am giving you straight and truthful answers.

Mr. JOHNSON. Well, no, you are saying you don’t know. Can you
get back to the committee on these things?

Mr. WHEELER. Yes, sir.

Mr. JOHNSON. I will turn these questions in as well. Commis-
sioner O’Rielly, you blogged about the FCC’s handling of penalties,
is that correct?

Mr. O’RIELLY. That is accurate.

Mr. JOHNSON. Did the Chairman’s office share this report with
you?

Mr. O’RIELLY. I am not aware of that report, no, sir.

Mr. JOHNSON. You are not aware of the report.

How can this be a commission, Mr. Wheeler, Chairman Wheeler,
when the report is not even shared with all the members of the
Commission? You testified earlier that the majority of decisions are
made unanimously among the Commission. How can you make de-
cisions when a critical report like this is not shared with all the
members?

Mr. WHEELER. No, I think it is shared with the members.

Mr. JOHNSON. He just said it is not. So your opinion differs from
theirs.

Mr. Chairman, I yield back. We are not going to get to the bot-
tom of this today. Thank you.

Mr. LANCE. Thank you very much. The Chair recognizes Mr.
Rush of Illinois.

Mr. RusH. I want to thank you, Mr. Chairman. It is always a
pleasant time when the Commission comes before the sub-
committee and I certainly want to welcome you all to this hearing.
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Commissioner Clyburn, can you explain to me how does your set-
top box proposal requiring pay TV to provide free information for
those the device makers when worked with the cable industries ask
and fetch model?

I heard from many in the cable industry that information flows
does not exist in the network and that the FCC’s set-top box pro-
posal is impossible to comply with. Do you agree with this?

Ms. CLYBURN. So again, I am trying to wrap my head around
your question. You are saying that there is a charge that our cur-
rent proposal will not realize—if you could restate

Mr. RUsH. There is no mechanism within the set-top box that
will concur or will allow them to get the information that you are
requesting from the manufacturers of the set-top boxes.

Ms. CLYBURN. So one of the things, if I am in sync with your
question, one of the things that we are hoping for here is more
competition and again, if there are either standards with the cur-
rent set-top box ecosystem where there is a neutral agree-upon
standard by a standard setting body, then I believe if I am answer-
ing your question, I am struggling a little bit, so forgive me if I am
not understanding. A standard setting body would set the protocols
that will enable the manufacturers to be in sync with what the eco-
system or what the protocols are in place. So if I am not reach-
ing:

Mr. RUsH. I understand that the cable industry is saying that
the information that you are requesting that it does not exist in
their network and that your proposal that you have before—that
you are considering is impossible because there is no way for them
to gather the information.

Ms. CLYBURN. OK, so one of the things that we are discussing
in this particular item is right now 99 percent of individuals rent
their—get their set-top box, rent their set-top box from the par-
ticular provider whether it is a cable or a satellite provider.

What we are putting forth is whether or not this should be a
more competitive regime, a more neutral, possibly a more neutral
regime which a lot of people, especially those who are independent
programmers are saying would be needed in order for more people
to take part. So again, I will follow up with you. I am not sure I
am hitting the mark, but that is my

Mr. RusH. I really appreciate your answer. Chairman Wheeler,
how did you come to the conclusion, or the Commission come to the
conclusion, that the FCC does not have a basis for instituting race-
and gender-based standard preferences? Specifically, I am inter-
ested in what information study was emphasized and was collected
to reach this conclusion.

Mr. WHEELER. Thank you very much, Congressman. This is one
of the most vexing issues that the Commission faces. The Supreme
Court in the Adarand decision was very strict in terms of what it
Sﬁid was possible. We have been trying to work our way through
that.

What we did—an approach, I can’t speak specifically to a specific
item at this point in time, but an approach to that is to view things
on a revenue basis and how is it that you can provide incentives
to small businesses and should the Commission’s policies follow
that. And also then, how do we do things such as our JSA order,
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which has resulted in an increase in minority ownership of broad-
cast.

Mr. RusH. Mr. Chairman, earlier there was an initial 30 seconds
granted to a member.

Mr. LONG [presiding]. OK, that is fine. We do have a vote, so we
need to wrap it up pretty quick.

Mr. RusH. I just want to ask a simple question. Chairman, what
would be your response to a request for the FCC to review all of
the research into the health risk of non-thermal exposure to RF ra-
diation? I am concerned about that because as you know I am a
cancer survivor.

Mr. WHEELER. Thank you, Congressman. We would be very re-
ceptive to the input from the scientific agencies of the Government,
but for us to say that we are a scientific agency is a stretch.

Mr. RusH. OK. Thank you. I yield back.

Mr. LoNG. I thank the gentleman for yielding back and I now
recognize myself for 5 minutes of questioning.

Chairman Wheeler, earlier Commissioner Pai was talking about
some facts and figures and you referred to them as not—so-called
facts, I think was your term. What I am going to refer to is not
so-called, so I would like your response. The FCC’s recent enforce-
ment action against Total Call Mobile is the latest example of per-
vasive and ongoing waste, fraud, and abuse in the Lifeline Pro-
gram. As part of that proceeding, the FCC directed Total Call to
explain why Lifeline payments should not be suspended. Total Call
failed to do so and you issued a second order temporarily sus-
pending payments until it does comply. That tells me that in spite
of everything Total Call is still participating in the Lifeline Pro-
gram.

What does the FCC have to do to stop paying these companies?
And gvhat does the FCC have to do to kick them out of the pro-
gram?

Mr. WHEELER. Thank you, Congressman. We have stopped to put
them on notice that from May forward, they are not going to get
paid. There are due process issues in here. They have rights. We
have to make sure that those rights are followed, but we have, as
of middle of June, end of June, I guess, put them on notice that
we are not going to be funding.

Mr. LoNG. OK, because I know that on March 7th which pre-
dates the middle of May, you were talking about, they were clearly
aware of pending enforcement action for defrauding the program
against them. Representatives of Total Call then met with Commis-
sion staff that discussed Total Call’s development of Lifeline
broadband products. They stated their plans on rolling out in Cali-
fornia and eventually nationwide. What is the FCC doing to get the
ratepayers’ money back?

Mr. WHEELER. So we have, as I have said, we have told them we
will not fund going forward and we have levied a $57 million action
against them.

Mr. LoNG. OK. Thank you. Commissioner Rosenworcel——

Mr. WHEELER. $51 million, I am sorry. $51 million.

Mr. LONG. I thought that is what he said the first time.

Commissioner Rosenworcel, the Chairman has testified that the
FCC is looking at the burdens placed on providers in order to make
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it easier for carriers to participate in the Lifeline Program. Given
the near decade of waste, fraud, and abuse reached over $1 billion
by the Chairman’s estimate and with the recent enforcement action
demonstrating that it continues, wouldn’t it be fair for the Amer-
ican consumers and businesses that pay the bills to make it more
difficult to ensure that these companies are going to play by the
rules? Hasn’t the FCC learned anything?

Ms. ROSENWORCEL. Listen, I appreciate the question. I think that
Lifeline is an essential program. You don’t have a fair shot in the
21st century if you don’t have modern communications and frankly,
I think that access to data has become the dial tone of the digital
age. We are trying to update this program to reflect that and at
the same time, get rid of waste, fraud, and abuse. And if we have
bad actors, and companies that abuse this program, we should
throw the book at them. We should fine them, and we should kick
them out of the program.

Mr. LoNG. OK, Thank you. Chairman Wheeler, if someone is
using your credit card illegally and charging $100 a month, let us
say for a year when you discover and stop and stop those pay-
ments, do you consider that a savings or so when you stop finding
illegal Lifeline subscribers, are they really saving American con-
sumers and businesses that pay into the fund anything? Is there
any savings there?

Mr. WHEELER. I know that his has been characterized that way.
I think the fact of the matter is, Congressman, that there are many
things to celebrate here. And that is that offenders were caught.
Offenders were prosecuted. And the offenses were stopped and that
there continues ongoing investigations both at the criminal level
and at the civil level.

Mr. LoNG. OK, thank you. Thank you for your testimony today.
I am going to yield back the remainder of my time and give Mr.
Collins the Chair and his time seeing as we have a vote, so hope-
fully we can adjourn instead of recessing and calling you all back.

Mr. WHEELER. Thank you, Congressman. The patient Mr. Col-
lins.

Mr. CoLLINS [presiding]. Thank you, and just in case, Chairman,
could I get a note of missing a vote in case I do miss it.

Mr. WHEELER. To whom it may concern?

Mr. CoLLINS. Yes, give me a “to whom it may concern,” just in
case I miss the vote. It is a motion to adjourn, which is just a pro-
cedural thing. It will vote 430 to 0, so if I do, I do.

And you know what, I don’t have a question today on pirate
radio.

Mr. WHEELER. I was ready.

Mr. CoLLINS. I knew you were ready.

Mr. WHEELER. I was ready. I want to tell you there are 91 ac-
tions that have been taken through May of this year on pirate
radio compared to 130 for all last year, and it is now taking up 20
percent of our field force time. We listened to you

Mr. CoLLINS. I will call that a success. If nothing else, when you
look at me you think pirate radio, and when you sit at that spot
at the end of the dais, you just have to pick the issue. You can al-
ways know someone else won’t ask about.
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Mr. WHEELER. But the other part about it—yes, you do have that
certain image. But the other part about it is we weren’t just look-
ing at you. We are trying to listen to you and be responsive.

Mr. CoLLINS. Well, no, Mr. O’Rielly even went and busted some-
body in Brooklyn.

Mr. O’RIELLY. I appreciate the chairman’s comment.

Mr. CoLLINS. I wasn’t even trying to bring up pirate radio. Actu-
ally, we all have the same issues and concerns. So let me just
maybe end this hearing today talking about one issue that I think
we would like some clarity on, and that is the issue of cell phones
and the Telephone Consumer Protection Act. We always know that
that came up when we had landlines. Now we have cell phones and
the two in particular, one of them is I represent some folks that
do the student debt collections on the Federal student loans. And
I know recently the FCC did come out and I think took a step in
clarifying that if someone is making a call on behalf of the Federal
Government, then the TCPA does not apply other than the normal
rules surrounding any call.

And the debt collection people just wanted me to ask you, Chair-
man, kind of a yes or no, that if they are making phone calls col-
lecting on student debt, they would like clarity that the TCPA does
not apply to them.

Mr. WHEELER. That is not what we said. We said the TCPA ap-
plies in that there are rules inside that. So the Congress, you all
passed the statute saying that Federal debt collection should be al-
lowed under TCPA. Then we said that there are several tests here
gnq)er that. So for instance, is that the debt needs to be delinquent.

K?

Mr. CoLLINS. OK, yes.

Mr. WHEELER. That there should be a limit on the number of
calls that can be made a month.

Mr. CoLLINS. Is there just a reasonable test on that?

Mr. WHEELER. No, it is three calls a month. That there ought to
be a right to request the consumer to say stop. That is at the core
of the TCPA, that I have got the right to say I don’t want to har-
assed and if the consumer wants to say please don’t be making
these calls any more, that is at the core of TCPA.

Mr. CoLLINS. If they were delinquent. They abided by the three
calls and the consumer had not asked to stop and they make a
phone call, then they are fine.

Mr. WHEELER. Yes, sir.

Mr. CoLLINS. That is good.

Mr. WHEELER. There is a fourth component.

Mr. CoLLINS. OK.

Mr. WHEELER. To be clear, which is a limit on the number of
calls you make to a wrong number or to a reassigned number, but
it is also a rational kind of a test.

Mr. O'RIELLY. I will just say I think the Chairman is talking
about the one preceding, where it is responding to the act that Con-
gress initiated in the budget piece. But we just recently issued and
released an item on Broadnet that I think answers this particular
issue because it gets to the point of whether the Federal Govern-
ment is covered by TCPA and those collectors who are doing it on
behalf of the Federal Government would not be covered and there-
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fore we clarified that. So I think he is talking about the one item
which we are going to clarify later this summer at some point, but
I think it has been clarified——

Mr. WHEELER. I didn’t understand your question to be about
robocalls or about teletownhall. I thought it was about debt collec-
tion.

Mr. CoLLINS. Debt collection on Federal student loans.

Mr. WHEELER. Yes, which is what we just laid out.

Mr. CoLLINS. The four steps.

Mr. WHEELER. Yes, sir.

Mr. COLLINS. And again, just so I can be clear to my folks who
may be watching this because they were actually saying they were
afraid to make some phone calls because they would then be hav-
ing a complaint, potential fines against them and they werent—
they were looking for some clarity, so again, if the loan is delin-
quent, they limit themselves to three phone calls. The consumer
hasn’t asked to stop and—what was the last one?

Mr. WHEELER. And only for debt collection and wrong numbers
and reassigned numbers.

Mr. COLLINS. Then they are not subject to the TCPA.

Mr. WHEELER. That is what we are proposing.

Mr. CoLLINS. The last issue is and the confusion again on the
cell phone piece and the TCPA implied consent versus actual con-
sent. So a consumer now fills out an application or registers on
some Web site and one of the questions is can we have your cell
phone number and they fill in the cell phone number. So some peo-
ple are saying that is implied consent. You gave me your cell phone
number, so I can call you. Others would say that no, maybe we
should have an affirmative box they have to check, I hereby au-
thorize you to call me.

And I know the FCC is looking into that and that is one of those
things that right now is a little bit of a quagmire. I can’t believe
we are nuancing that, well, you filled it in, but you didn’t check a
box.

So really the question here is I am assuming that is an issue
that the FCC is going to continue to work on and I just wondered
if there is any time frame where that might be clarified?

Mr. WHEELER. The threshold of the statute was to give the con-
sumer control and the question then becomes what is control? And
yes, sir, we are working on that issue.

Mr. CoLLINS. Very good. I am sure I did miss my vote, so if I
could get that get-out-of-jail-free excuse from you when I leave.

I want to thank you all for coming. You know, I am not sure how
often we will get the five of you back in this room because we have
such a limited schedule, but if by some chance we don’t, I want to
as a new member of this committee thank you for our opportunity,
mine personally, the last year and a half, this Congress, to interact
with you. So the hearing of the Subcommittee on Communications
and Technology is now adjourned. And I would like to remind
Members that they have 10 days to submit questions for the
record.

[Whereupon, at 1:34 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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July 11, 2016

International Center
for Law & Economics

VIA EMAIL

The Honorable John Thune, Chairman
Committee on Commerce, Science & Transportation

The Honorable Bill Nelson, Ranking Member
Committee on Commerce, Science & Transportation

The Honorable Fred Upton, Chairman
Committee on Energy & Commerce

The Honorable Frank Pallone, Ranking Member
Committee on Energy & Commetce

The Honorable Greg Walden, Chairman
Subcommittee on Communications & Technology
Committee on Energy & Commerce

The Honotable Anna Eshoo, Ranking Member
Subcommittee on Communications & Technology
Committee on Energy & Commerce

Re:  Letter from legal scholars and ists ning the Federal Communications
Commission’s Broadband Privacy NPRM

Dear Senators Thune and Nelson, Congtessmen Upton, Pallone and Walden, and Congresswoman
Eshoo:

We, the undersigned experts in the law and economics of the Internet, have significant concerns
with the proposal of the Federal Communications Commission (“Commission™ or “FCC”) to adopt
new data privacy and security rules for broadband Internet access service providers (“ISPs”) under
Title IT of the Communications Act.

We support strong consumet protection and believe that the Commission has a role to play in
protecting consumers’ data privacy and secutity. For several reasons, however, we find that the
proposed rules take the wrong approach and would harm consumers, competition, and innovation.

As a fundamental matter, the proposed rules do not reflect the technological and economic
nature of the Internet environment, in which ISPs are just one of many types of entities that have
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access to and can use consumers’ online information to provide services, including access to
ad-supported content. The proposed rules would single out ISPs for heightened regulation,
imposing strict opt-in consent requirements on their use and disclosure of customer information.

By contrast, other online entities—such as social media networks, operating systems, browsers, data
brokerts, and search engines—would operate under the Federal Trade Commission’s (“FTC’s™)
strong but flexible opt-out consent regime, which would allow them to continue collecting, using,
and sharing information about consumers’ online activities for a variety of commercial purposes.
The FTC’s framework focuses on stopping practices that truly harm consumers, allowing companies
ample space to develop innovative and beneficial products and services.

As a result, the FCC’s proposed rules would not only distort the marketplace in ways that
are likely to increase costs to consumers, but also mark an unprecedented and unwarranted
departure from the successful balance that has governed the Internet economy for the past
couple of decades and which has led to substantial innovation, investment, competition,
and growth.

Moreover, the asymmetrical regulatory framework that would be created by the proposed
rules likely would confuse consumers and negatively affect the Internet economy.
Specifically, the Commission’s proposal to require ISPs to obtain opt-in consent before using or
disclosing consumers’ data for most activities is diametrically opposed to the approach that the FTC
has taken for decades and to which consumers have become accustomed. Consumets may not
understand that the choices they make through their ISPs’ opt-in mechanism do not apply to other
patticipants in the Internet ecosystem, even though these other participants will be collecting exactly
the same data and using it for exactly the same purposes (e.g., online advertising) as ISPs.

In addition, the free flow of data is the lifeblood of the Internet economy. The proposed
heightened consent requirements, however, would impede consumers’ access to
information about new online services and cost-savings that may be of interest to them and
therefore would reduce ISPs’ incentives to develop new services, reducing competition and
innovation online.

The Commission’s failure to take these costs into account exemplifies its broader failure to
conduct a full economic analysis of the proposed rules.

Finally, the Commission’s proposed choice rules are unconstitutional because they would uniquely
prohibit ISPs” use and disclosure of information for matketing purposes without obtaining
consumers’ opt-in consent. By treating ISPs differently from other online entities, the
proposed rules would create a discriminatory, speaker-based regime. Such a regime is
presumptively invalid and subject to strict scrutiny, which the proposed rules could not
withstand. Nor could the proposed rules survive intermediate scrutiny: by requiring opt-in consent
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for most first-party marketing and other activities, regardless of the potential for consumer harm,
they ate not narrowly tailored to advance a substantial governmental interest.!

Fortunately, there is another path forward. The Commission should adopt rules modeled after
the FTC’s longstanding and highly successful approach, which the FTC staff highlighted in
its comments filed in this proceeding. This technology-neutral approach — which applies an
opt-in consent requirement to the use and sharing of sensitive information such as financial, health,
children’s, and precise geolocation data as well as social security numbers, plus robust notice and
opt-out choice for other data uses — would provide strong, time-tested, and consistent privacy
protections for consumers across the Internet ecosystem while fostering continued innovation,
competition, investment, and growth.

Respectfully submitted,
(Affiliations provided for identification parposes oniy)

Laurence H. Tribe
Carl M. Loeb University Professor & Professor of Constitutional Law
Harvard Law School

Richard A. Epstein

Laurence A. Tisch Professor of Law, The New York University School of Law

The Peter and Kirsten Bedford Senior Fellow, The Hoover Institution

The James Parker Hall Distinguished Service Professor of Law Emeritus and Senior Lecturer, The
University of Chicago

Robert Com-Revete
Partner
Davis Wright Tremaine LLP

Robert D. Atkinson
President
Information Technology and Innovation Foundation

Jane Bambauer

Associate Professor of Law
University of Arizona

James E. Rogers College of Law

(continued)

! See also Professor Laurence H. Tribe and Jonathan Massey, “The Federal Communications Commission’s Proposed
Broadband Privacy Rules Would Violate the First Amendment,” WC Docket No. 16-106 (May 27, 2016) (white paper
detailing how the FCC’s proposed rules would violate the First Amendment in vardous respects and should not be
adopted).
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Babette Bolick
Associate Professor of Law
Pepperdine University School of Law

Fred H. Cate
Distinguished Professor and C. Ben Dutton Professor of Law
Indiana University Mauter School of Law

James C. Cooper
Associate Professor of Law and Director, Program on Economics & Privacy
Scalia Law School, George Mason University

Justin (Gus) Hurwitz
Assistant Professor of Law
Nebraska College of Law

Mark A, Jamison
Director and Gunter Professor, Public Utility Research Center
University of Florida

Daniel A. Lyons
Associate Professor of Law
Boston College Law School

Geoffrey A. Manne
Executive Director
International Center for Law & Economics

David W. Opdetbeck
Professor of Law, Seton Hall University Law School
Directot, Gibbons Institute of Law, Science & Technology

Paul H. Rubin
Samuel Candler Dobbs Professor of Economics
Emory University
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@uongress of the fnited Siates
MWashington, B 20515

July 12, 2016

Hon. Thomas E. Wheeler

Chairman

Federal Communications Commission
445 12% St S.W.

Washington, D.C. 20554

Dear Chairman Wheeler:

We have been following with interest your response to the Third Circuit’s decision in
Prometheus Media Project v. FCC, Case No. 15-3863 (3d Cir., slip op., May 25, 2016)
(“Prometheus IH™). The Court accepted the FCC’s promise to circulate an item that would rule
on, inter alia, a package of long-pending proposals to advance minority media ownership. On
June 27, you circulated such an item and issued a fact sheet that described, with specificity, your
proposed actions on all of the issues in the item except the minority ownership proposals.

The centerpiece of the minority ownership package is a proposal by the Multicultural Media,
Telecom and Internet Council (MMTC) - endorsed unanimously by the FCC’s (former) Advisory
Committee on Diversity for Communications in the Digital Age - to extend the 1992 Cable Act’s
MVPD Procurement Rule to all entities regulated by the FCC.

The MVPD Procurement Rule is a good foundation and more must be done. The rule has
generated no litigation and has been embraced by industry and civil rights stakeholders alike.
Under the Rule, cable and satellite operators annually provide the Commission with details on
the steps they take to provide equal procurement opportunities to minority and women suppliers.
The Rule has been instrumental in building a competitive procurement environment in which
diverse firms provide cable and satellite companies with construction and deployment services,
programming, legal and accounting services, call center operations and much more. While more
needs to be done, these foundational rules need to be applied to other communications and tech
companies,

More specifically, the time has come to extend the MVPD Procurement Rule to all FCC
regulated entities. All media and telecom industries are rapidly converging: they certainly share
the same procurement ecosystems. Consequently the FCC has quite properly emphasized
“platform neutrality” in regulating them. Extending the MVPD Procurement Rule across all
platforms would recognize industry convergence, affirm platform neutrality, and affirm the
FCC’s deep commitment to advance equal opportunity in the digital age.

PRINTED ON RECYCLED PAPER
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While the FCC clearly is empowered to regulate the procurement practices of its Title 11, Title III
and Title VI regulatees, it cannot directly regulate Title I information services. However, in its
role as a purchaser of a large volume of goods and services, the federal government has the
ability to leverage superior procurement programs among its vendors. Most Title I information
services are very large government contractors, and these firms tend to have among the least
effective procurement programs. Initially, you should ask these firms to voluntarily provide the
Commission with procurement program information comparable to the information that
regulatees provide pursuant to the MVPD Procurement Rule. If this request is met with
resistance, you should ask the General Accounting Office to gather and report on these programs
so that each federal agency can determine how to ensure that in its purchasing of goods and
services, it is not using taxpayers’ dollars to underwrite minority exclusion from suppliers’
procurement pipelines.

Extension of the highly successful MVPD procurement rule to all regulatees - and a request for
voluntary compliance by Title I information services backed up by a referral to the GAO ~ would
open the doors so that billions of procurement dollars can flow to minority and women owned
companies in the next decade. It would be the single most powerful step the Wheeler
Commission could take to establish its civil rights legacy for years to come.

Please advise us of your plans to address this issue.

Sincerely,

4

Yvette D. Clarke Bol ush
Member of Congress Member of Congress

K. Butterfield
Member of Congress
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FOR IMMEDIATE RELEASE: CONTACT: EMILY LAMBE, GLOBAL AUTOMAKERS: (202) 650-5546
JULY B, 2016 WADE NEWTON, AUTO ALLIANCE: (202) 326-5571
MAUREEN KNIGHTLY, ITS AMERICA: (202) 360-6139

Automakers, ITS Community Call on FCC to Protect the Safety Spectrum

WASHINGTON, DC, JULY 8, 2016 - Automakers and intelligent transportation organizations urged the Federal
Communications Commission (FCC) to focus on safety first when considering changing the rules of the 5.9 GHz
Safety Spectrum band in comments filed yesterday.

“Decisions over sharing the Safety Spectrum should be driven first and foremost by public safety,” said Global
Automakers President and CEQ John Bozzella. “Vehicle-to-vehicle (V2V) technology, which is ready today, has the
potential to prevent over 1,000 deaths a year. The future of this significant lifesaving technology les in the hands of
the FCC.”

The 5.9 GHz Safety Spectrum was allocated by the FCC in 1999 for the purpose of intelligent transportation systems
(ITS) designed to bring-tremendous safety benefits for consumers. The FCC is considering a proposal to
reconfigure the 5.9 GHz band that would sweep away decades of research and development and delay lifesaving
benefits.

“V2V communications will help move us from crash survival to crash avoidance - the future of improved highway
safety,” said Alliance of Automobile Manufacturers President and CEO Mitch Bainwol. “Despite the greater number
of vehicles on our roads and the increase in miles driven, if we make the right policy choices, safety outcomes can be
strengthened and fewer families will suffer needless loss. That's why spectrum is so important and why a ‘do no
harm’ approach to 5.9 is absolutely imperative.”

V2V communication technology using Dedicated Short Range Communications (DSRC) operates within the 5.9
GHz Safety Spectrum to help avoid crashes and reduce fatalities. This connected car technology has been
extensively tested by the U.S. Department of Transportation, automakers, and experts in advanced automotive
systems.

“Connected vehicle technology and other intelligent transportation systems are transforming safety and mobility on
our nation’s roadways,” said Regina Hopper, President and CEO of ITS America. “Time-critical communications of
these safety systems must be able to operate without delay, and the FCC's exploration of spectrum sharing must
take that into account.”

V2V communication technology is also an important building block toward automated vehicles. The auto industry
supports the efficient use of spectrum and rigorous testing to determine whether the 5.9 GHz band can be safely
shared with other unlicensed users.

HH#H#

The Association of Global Automakers represents international motor vehicle manufacturers, original equipment suppliers, and
other automotive-related trade associations, We work with industry leaders, legislators, and regulators to create the kind of
public policy that improves vehicle safety, encourages technological innovation, and protects our planet. Our goal is to foster a
competitive environment in which more vehicles are designed and built to enhance Americans’ quality of life. For more
information, visit www.globalautomakers.org.

The Alliance of Automobile Manufacturers (Auto Alliance) is a trade association representing 12 automakers, Together, our
mission is to promote policies that give automakers the freedom and control to build cars and light trucks that are safe, reliable,
energy efficient, clean and smart - all so our customers can enjoy greater peace of mind as they go about their daily lives,
Members include BMW Group, FCA US LLC, Fort Motor Company, General Motors, Jaguar Land Rover, Mazda, Mercedes-Benz
USA, Mitsubishi Motors, Porsche, Toyota, Volkswagen Group of America and Volvo Car USA. Visit www.AutoAlliance.org for
more information,

ITS America is the nation’s largest advocacy group dedicated to advancing the deployment of Intelligent Transportation Systems
(ITS) to improve safety and greater sustainability of our nation’s transportation infrastructure as well as promoting research,
development and deployment of advanced vehicle technology, connectivity, integrated mobility and smart cities. Learn

more @ITS_America and www.ITSA org.
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About the Multicuiltural Media, Telecom and internet Council

The Multicultural Media, Telecom and Internet Council (MMTC) is a national nonprofit
organization dedicated to promoting and preserving equal opportunity and civil rights in the mass
media, telecommunications and broadband industries, and closing the digital divide. MMTC is
generally recognized as the nation’s leading advocate for minority advancement in
communications. www.mmtconline.org.

© Multicultural Media, Telecom and Internet Council 2016

PAGEZQF 17

MULTICULTURAL MEDIA, TELECOM AND INTERNET CounaiL. | May 2016



92

UNDERSTANDING AND APPRECIATING ZERO-RATING:
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L INTRODUCTION

The global telecommunications landscape is in an era of explosive growth, giving rise to the
proliferation of high-speed Internet access and increasing consumer demand for greater and
cheaper service. In the U.S., this Digital Age brings with it a multitude of communications policy
issues, ranging from consumer protection and net neutrality to the looming spectrum shortage. In
the midst of all this, telecommunications companies have created “zero-rating” or “free data™
mobile plans to meet the increased consumer demand and competition within the industry.

Wherever one stands on the open Internet debate in the United States, the new reality is that
consumers have overwhelmingly selected mobile offerings that provide free data to their users.
Despite the uncertainty surrounding the Federal Communications Commission’s (FCC) open
Internet ruling,' competitive pressures and insatiable consumer demand continue to drive firms to
deliver more robust and tailor-made services to end-users.? The source of much of this innovation
is the necessity for mobile broadband service, which all consumers — and especially low-income
households and consumers of color — increasingly rely on.> Wireless Internet connectivity delivers
a range of benefits to users in these communities, and it serves as the foundation for a blossoming
“Internet of things™ that promises to disrupt and restructure key sectors and services such as
healthcare and education.*

In addition to deploying next-generation networks that encourage the design of innovative devices
and foster the creation of cutting-edge apps and content, firms in this space are also engaged in

! See Protecting & Promoting the Open Internet, Report & Order on Remand, Declaratory Ruling & Order, 30 FCC
Red 560 {rel. March 12, 2015) (hereinafter Open Internet Order).

2 On many occasions in the past, MMTC and numerous other civil rights organizations have highlighted the likely
negative impacts of imposing common carrier regulation on wired and wireless broadband service providers. See,
e.g., In the Matter of Protecting and Promoting the Open Internet, Comments of the National Minority
Organizations, p. 8-11, GN Docket No, 14-28 (July 18, 2014), available at hitp://mmtconline.ors/wp-
content/uploads/2014/07/Natl-Minority-Orgs-Open-Internet-Comments-071814.pdf. Since adoption of the Open
Internet Order, there have been several analyses indicating an overall decrease in investment by ISPs. See, e.g., Hal
Singer, ISP Capttal Expenditures in the Title [ Era (4Q detzon), Feb, 24, 2016 Hal Singer blog, available at
https, A 12411 i -edition/ {“Across this
sample of the twelve largest ISPs, capex growth was slightly negative in 2013. The net change for the year was -0.4
percent, down nearly a quarter of a billion from 2014 levels.”).

3 See, e.g., John B, Horrigan & Maeve Duggan, Home Broadband 20153, Pew Research Center (Dec. 21, 2015),
available at hitp:/iwww.pewinternet.org/files/2015/12/Broadband-adoption-full. pdf (finding that African Americans
and low-income households have among the highest percentages of broadband users who rely just on their
smartphones to access the Internet) (hereinafter “Home Broadband 2015™); Giulia McHenry, Evolving Technologies
Change the Nature of Internet Use, April 19, 2016, NTIA blog, available at

v/bl ing-technologies-change-nature-internet-use (finding that “low-income
households that used the Internet at home were significantly more likely to depend on a mobile data plan than those
with higher incomes. The data shows 29 percent of online households with family incomes below $25,000 only used
mobile Internet service at home, compared with 15 percent of those households with incomes of $100,000 or
more.”} (hereinafter “Evolving Technologies™.

* See, e.g., David Honig & Nicol Turner-Lee, Refocusing Broadband Policy: The New Opportunity Agenda for
People of Color, MMTC (Nov. 21, 2013), available at http:/mmtconline.org/wp-

) s 1B,

content/uploads/2/ 1/Refocusing-Broadband-Policy-112113.pdf (hereinafier “Ref ng Br d Policy™.
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nonstop experimentation with packages of services they hope will resonate with existing
consumers and attract new subscribers. Such unceasing jockeying for market share, which has
characterized the mobile space for decades, has yielded a range of options for consumers to make
calls, send texts, and consume data on the terms and at the price of their choosing.” To that end,
one of the key points of competition among mobile broadband providers is the provision of free
data services. While several different kinds of free data services exist, a feature they have in
common is that they provide consumers with the option of consuming data-intensive services such
as streaming video without depleting their monthly data allowance.® To date, free data has proven
to be enormously popular with consumers, a fact that is supported both by survey data and by the
rapid proliferation of this particular business model across the market.

Despite such popularity and promise, however, free data has come under attack as being contrary
to the “spirit and the text” of the FCC’s open Internet regime.® In particular, those opposed to
providing consumers with more control over their data consumption and more diverse pricing
options fear that zero-rated services will instead deliver to users an incomplete online experience.”
But as discussed at length in this paper, these views ultimately overlook and dismiss the benefits
of free data, many of which accrue most immediately to people of color and low-income
households —~ communities that are benefitting from mobile broadband access in much more
profound ways than other user groups because it is more likely that they cannot afford other means
of home broadband access.!®

Zero-rating is also poised to play a key role in helping to close the digital divide by addressing
cost concerns and strengthening the value proposition offered to skeptical non-users, two key
considerations for the millions of Americans who remain offline.!! The actual contours of the free
data plans are fluid, responsive to consumer demand, optional, and, unlike many other online
offerings, they do not rely on targeted ads to pay for the data. Accordingly, policymakers should
not categorically ignore the very real benefits of free data and should instead allow this kind of

5 See, e.g., Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; Annual Report
and Analysis of Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile
Services, Bighteenth Report, WT Docket No. 15-125, DA 15-1487 (rel. Dec. 23, 2015), available at
https://apps.foc.gov/edoes_public/attachmateh/DA-15-1487A1.pdf (providing an overview).

§ The nuances of specific free data services currently on offer are discussed in section IL
7 See Dr. Robert Roche, dmerica Loves #FreeData, April 7, 2016, CTIA blog, available a

htip//www.ctialatest org/2016/04/07/americans-love-freedata/ (reporting the resalts of a survey that found

overwhelming support for free data services among U.S. adults of all ages) (hereinafter “CTI4 Survey”).

8 See Letter from [ 8lelzonRtsmg Org et al. to FCC Chairman Wheeler, March 28, 2016,
s://static.newamerica.org/attachments/12903-zero-rating-plans-are-a-serious-threat-to-the-open-

mtemetlFmaIZeroRatmgSlgn-OnLetter f2929bef59a5423089a496b41909fb97.pdf.
i

10 See, e.g., James E. Prieger, The Broadband Digital Divide and the Benefits of Mobile Broadband for Minorities,
The Journal of Economic Inequality, Vol. 13, Iss. 3 (Sept. 2015), draft available at

hitp://papers.ssr.comvsol3/papers.cfim?abstract_jd=2258081 (providing data and analysis regarding the many

benefits of mobile broadband for minorities and noting the “particular promise that [i] may hold for minorities
regarding social, medical, and economic inclusion,”™),

Y See, e.g., Home Broadband 2015 (providing data about primary barriers to broadband adoption).
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innovation and experimentation to continue without unnecessary interference. Moreover, as
discussed below, offering “free stuff” is at the core of attracting consumers in virtually every other
American industry, e.g. fast food (meal deals), online purchases (free shipping), and Buy-One-
Get-One (“BOGO™) offers. :

. ANOVERVIEW OF FREE DATA IN THE U.S. MOBILE BROADBAND SECTOR

The basic arrangement at the heart of many free data offerings — ie., providing consumers with
something for free to attract or retain their business — is neither new nor unique to the
telecommunications space. Loyalty programs of all kinds, for example, often offer customers a
number of free upgrades or exclusive deals. Amazon Prime, for example, provides subscribers
with free shipping for most physical goods; companies such as Pandora and Netflix offer unlimited
streaming media services for video and music.'? In the communications space, this model has deep
roots. Over-the-air broadcast television and radio has always been free because programming is
subsidized by advertisers. Most websites rely on the same dynamic. Similarly, toll-free calling,
which has been around for nearly 50 years, remains enormously popular among consumers and
companies alike.'

Viewed in this way, free data in the mobile space is nothing more than the adaptation of similar
business practices in sectors spanning the entirety of the U.S. economy. As discussed in this
section, current free data offerings by U.S. mobile broadband providers include many atiributes of
these common practices, while also integrating aspects that reflect the unique nature of wireless
service. This section begins with an overview of the general mechanics of free data in the mobile
space, including a discussion of the different kinds of zero-rated services and the rationales for
offering them. It then summarizes the free data offerings of the four major mobile broadband
Internet service providers in the U.S. and offers some observations and takeaways about this
evolving business practice in the wireless sector.

A The What and Why of Free Data

In the mobile space, there are two general categories of free data: zero-rated content and sponsored
data. Both allow customers to consume particular kinds of content without the data from those
uses counting toward their monthly data allowances.™ The difference between the two, though,
stems from the arrangements between the content producer and the mobile service provider. When
content is zero-rated, it means the service provider and content producer have made an agreement
to offer “free mobile data to allow customers to access particular online content or services at no

12 See, e.g., Amazon Prime, About, hitps:/www. n.com/gp/help/customer/display. himiZnodeld=200444160.

3 See, e.g., Charles Fishman, The Man Who Invented [-800, Oct. 31, 1997, Fast Company, available at
nttp://www. fastcompany.com/33383/man-who-invented-1-800.

u Oben Internet Order at § 151,
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additional cost.”™’ These agrécments usually do not include the exchange of money, but they can
involve adherence by the content producer to certain technical requirements or other criteria set by
the service provider.'s Sponsored data, on the other hand, revolves around payment by a content
producer to the service provider to deliver specific content without it counting against a data
allowance.!” This echoes the structure of toll-free calling arrangements that have existed for nearly
half a century, wherein “[tthe charge for using a toll free number is paid by the called party (the
toll free subscriber) instead of the calling party.”'®

Mobile broadband service providers are experimenting with these kinds of offerings for several
related reasons. In general, they are responding to profound shifts in how consumers use wircless
services. The growth of wireless data consumption over the last few years has been remarkable.
By the end of 2015, the average smartphone owner in the U.S. consumed almost four gigabytes of
data each month,'® compared with just 350 megabytes each month in 2010.% Previously, wireless
service plans were built around calling and texting options; now they feature mobile data, with
phone and texting seen as secondary offerings.?' The explosion of mobile data usage was made
possible by the widespread availability of 3G and 4G wireless networks, but the technical
limitations inherent in these systems - a unique feature of the wireless market owing to the innate
capacity constraints of spectrum and the limited availability of additional spectrum assets, among
other factors® — precipitated a shift to usage-based pricing.® Free data has become a way for
service providers to cater to consumer demand for streaming video and other data-intensive
services by providing the means for consuming popular content without exceeding data

13 See Noelle Francesca de Guaman, Zero Rating: Enablmg or Restrzcrmg Internet Aceess?, Sept. 24 2014, Intemet
9/;

Society blog, available at htips://www.internetsociety.or
restricting-internet-access,

16 The T-Mobile programs discussed below are prime examples of zero-rated services.

17 See, e.g., Diana Carew, Zero-Rating: Kick-Starting Internet Ecosystems in Developing Countries, atp. 2
Progressive Policy Institute (March 2015), ilable at http: //www progressivepolicy. org[g{g
0 Rating Ki

are
Countries.pdf (hereinafter ‘chk S!artmg”)

s See What is a Toll Free Number and How Does it Work?, FCC Consumer Gmde, available at
/guides/what-toll-free-number-and-how-d k.

9 See U.S. Wireless Market Update 2013, at slide 7, Chetan Sharma Consuiting (March 2016), available at
httpy/www.chetansharma.com/US_Wireless_Market 2015_Update Mar 2016 Chetan Sharma Consulting.pdf.
20 See U.S. Wireless Market Update Q4 2010 and 2010 Update, at slide 3, Chetan Sharma Consulting (Feb. 2011),

available at

hitpi/fwww.chetansharma.com/US %20 Wireless%620Market%2004%202010%20and%202010%20Update%620-
%20Feb%202011%20-%20Chetan%208harma%20Consulting. pdf.

2 Agcording to recent CTIA data, the amount of voice minutes used and text messages sent has been flat in recent
years after growing exponentially for much of the previous decade. See Annual Wireless Industry Survey, CTIA,
available ot http:// ot our-wireless-life/how-wireless-works/annual-wireless-industry-surve

2 See, e.g., Connecting America: The National Broadband Plan, at p. 77-79, FCC (March 2010), avmlable at

hitps:/transition.fec.gov/national-broadband-plan/national-broadband-plan.pdf (hereinafter *Nati Broadband

Plan®).

B See, ¢.g., Daniel A, Lyons, Internet Policy's Next Frontier: Data Caps, Tiered Pricing Plans, and Usage-Based

Broadband Przcmg, 66 Fed. Comm. L. J. 1, 11 (2013), available at
:/Mawdigitalcommons.be.edu/ceilviewcontent.cgiarticle=1602& context=lsfp.
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allowances. For communities of color, this gives consumers more opportunity to explore other
needs in the digital space, such as access to jobs and healthcare information, without exceeding
their data limits. ‘

This type of experimentation is part of a larger evolution of wireless service offerings. One-size-
fits~all plans based around unlimited offerings of talk, text, and/or data have been replaced with a
menu of options from which consumers can choose the components and price points that match
their needs. A key attribute of enhanced choice in this context is that the amount each user pays
for service will more accurately reflect their actual consumption of mobile services.?* The benefits
of such enhanced choice have accrued most immediately to minorities and low-income households
— the very communities that rely on or prefer these services for Internet connectivity.? Such
flexibility also provides new opportunities for wireless providers to offer free services such as
zero-rated content in an attempt to further expand their custormer base by attracting cost-conscious
non-subscribers. % -

B. A Summary of Current Free Data Offerings

Over the last few years, each of the four national mobile broadband service providers has made
free data packages available to its subscribers. The following provides a summary.

AT&T, an early mover, launched a sponsored data program in January 2014 so its customers could
“browse, stream and enjoy content from...data sponsors without impacting their monthly data plan
allowance.” To date, AT&T has partnered with a small number of firms that work with content
producers to deliver sponsored data to subscribers.® These offerings range from free movie trailers
and other video content, to a suite of word processing tools.?® They also include “wellness videos™
and other healthcare-related content.?® These sponsored data services are available to “post-paid
and DataConnect Pass session-based customers” with a “4G...capable device...and access [to] the

*Id atp.12.

% See, e.g., Robert Shapiro and Kevin Hassett, 4 New Analysis of Broadband Adoption Rates by Minority
Households, at p. 8, Georgetown Center for Business and Public Policy in the McDonough School of Business (June
2010}, available ot hitp://www.sonecon, 'docs/studies/Report_on_Broadb: icing and Minorities-Shapiro-
Hassett-June-21-2010,pdf { nothing that “some observers believe that the greater use of wireless services [by
minorities] is a reflection of the wide range of pricing options, which include plans that subsidize the cost of
wireless devices.™).

% See, e.g., Jeffrey A. Eisenach, The Economics of Zero Rating, NERA (March 2015), available at
http:/fwww.ners.com/content/dam/nera/publications/20 1 5/Economics Rating.pdf (hereinafter *Economics of
Zero Rating”™). For further discussion, see section IIL

¥ See AT&T Sponsored Data, FAQ, hitp://www att.com/att/sponsoreddata/en/index.hitmif#tab? (hereinafter “AT&T
FAQ™.
28 Por an overview, see AT&T Sponsored Data, Home, http:/fwww.a att/sponsorgddata/en/index. html.

2 1d. See also Press Relsase, AT&T Introduces Sponsored Data for Mobile Data Subscribers and Businesses, fan. 6,

2014, AT&T, available at hitp//www.att.com/pen/press-
room?pid=25 183&cdvn=mews&newsarticleid=37366&mapcode=&partner=L inkShare&siteld=TnL SHPStwNw-
1heblblaL BUC2VeqPrXd0O.

WATET FAQ.
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Sponsored Data over AT&T’s domestic wireless network.”! A related offering is Data Perks, an
app “through which [users] earn extra data...by completing a featured offer, like taking a survey
or completing a purchase.”? This program was developed with Aquto, a partner with AT&T in its
Sponsored Data program.

Sprint under both its Virgin Mobile and Boost Mobile prepaid brands, offers customers zero-rated
music streaming. The Virgin Mobile program, called Data-Free Music, lets subscribers stream as
much content as they want from Pandora, iHeartRadio, Slacker, 8tracks, and Milk Music.™
Customers are responsible for paying subscription fees to those services if applicable. Data-Free
Music is available to all subscribers with 3G and 4G-capable phones and who have any monthly
plan that includes data.** Under a separate program — a partnership with Walmart that sells 4G
phones and data plans — Virgin Mobile customers also have the option of paying an additional $5
per month to use specific apps — Facebook, Instagram, Pinterest, Pandora, and Twitter — without
incurring data charges.®® Boost Mobile’s zero-rated music program, which was announced in
December 2015, mirrors Virgin Mobile’s Data-Free Music in many ways, including offering
customers the same set of options and websites for streaming music.*

T-Mobile has been among the most aggressive in exploring free data offerings as it focused on
rebranding itself as the “un-carrier” in recent years. Its first zero-rated program, Music Fresdom,
was launched in June 2014.% From the start, customers subscribing to a Simple Choice plan could
stream as much music as they wanted from partner sites such as Pandora, Rhapsody, and Spotify ¥
Since then, the number of partners in Music Freedom has eclipsed 40, “covering a full 96% of
all music streamed by T-Mobile customers.” In November 2015, T-Mobile launched Binge On,
a similar program for streaming video.*! As part of this program, “any customer with 2 qualifying

3N rd

2 See AT&T, Data Perks — FAQ, http://www.att.com/att/dataperks/en/index.html,
B See Virgin Mobﬂe, Data-Free Mustc

34 See Virgin Mobile, Data-Free Music — FAQ, hitp: //vx:gmmoh;leu;g,c@thelg,comlgglanswgrs/detml/a id/5871.

33 See Virgin Mobile, Data Sharing Done Right, hitps://www.virginmobileusa.com/#!/datashare/. See also Press
Release, Enhanced Virgin Mobile Data Done Right Mulii-line Plans Now Offer Even More Data, Available

Excluswely At Walmart, May 15, 2015 Sprmt, available at hitp: //gewsroom,spgnt com/news-releges/enhanced-
ri vel:

6

3¢ See Press Release, Boost Mobile Adds Unlimited Music Streaming, Dec. 9, 2013, Boost Mobx!e, avadable at
e/prods

37 See Press Release, T-Mobile Sets Your Music Free, June 18, 2014, T-Mobile, available at hitps://mewsroom.t-
mobile com/news-and-blogs/t-mobile-sets-vour-music-free htm.

£y

3 See T-Mohile, Music Freedom, http://www.t-mobils com/offer/free-music-streaming html#.

48 See Press Release, Now, More Than 100 Services Stream Free With T-Mobile's Binge On and Wuszc Freedom,
April 5, 2016, T-Mobile, available at https://newsroom t- fogs/bi

new-services htm (hereinafier *More Than 1067™).

4 See Press Release, T-Mobile Unleashes Mobile Video with Binge On, Nov. 10, 2015, T-Mobile, available at
https://newsroom.t-mobile.com/media-kits/un-carrier-x.htm.
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3GB or higher data plan can stream unlimited video™ from partner sites such as YouTube, Netflix,
Hulu, ESPN, and other video providers that meet specific technical criteria.®? To accommodate
such significant amounts of video traffic, the quality of the video is reduced.”® The service is
automatic, but subscribers have the choice to opt out if they do not want to participate. 4

Verizon’s sponsored data program, FreeBee Data, was launched in January 2016.% Like AT&T's
offering, Verizon's free data approach is to partner with content producers that wish to sponsor
particular kinds of data delivered to customers. For example, a production company could partner
with Verizon to deliver movie clips to customers without access to them counting against monthly
data allowances.* Larger content “campaigns,” promotional videos, podcasts, and other partner-
provided content are also possible under FreeBee, which was launched in “beta” in order to further
hone the program before making it widely available to all post-paid 4G customers.*’ A related
program, FreeBee 360, is also available to content producers that wish to sponsor “some or all of
the content on their mobile app or website.™® In February, Verizon announced that its video
service, go90, would be available to subscribers via FreeBee 360, meaning that qualifying
customers would be able to use that service without it counting against their data allotment.®® This
is not an exclusive arrangement — FreeBee is open to any content producer that wishes to partner
with Verizon in a manner consistent with the program criteria.

C. Observations and Takeaways

The primary takeaway from the preceding analysis is that free data in the mobile broadband space
is still evolving. Service providers are continually adjusting each of their programs in an effort to
expand offerings, attract more partners, and cater to new consumer demands.*® But overall, these
programs are proving to be enormously popular with consumers. One recent survey, for example,
found broad acceptance and use of these services — 84% of adults said they would be
“extremely/somewhat likely to try a new online service if it is a part of a free data offering,” while
85% reported they were “extremely/somewhat likely to use more data if it didn’t count against

%2 See T-Mobile, Binge On, http://www.t-mobile.com/offer/binge-on-streaming-video.html.
S
“rd

5 See, e.g., Jeff Baumpartner, Verizon Launches 'FreeBee Data,” Jan. 19, 2016, Multichannel News, available at
http://www.multichannel.com/news/content/verizon-launches-freebee-data/396634.

6 See Verizon FreeBee Data — FAQ, http:/frecbee.verizonwireless.com/business/support/fags.

47 [d

B rd

4 Sge Press Release, Verizon Wireless Customers Can Now Watch All Shows, Live Sports, and Concerts on go90

thhout Using Up Data, Feb. 5, 2016, Verizon, available at hitp; ZMgmewswue ccm/nem-releggeslvcnzog-
h-all i d- i d

300216126 .html.
0 See, e.g., Jefferson Graham, T-Mobile 's Revised Binge On Plan Includes YouTube, March 17, 2016 USA Today,

available at hittp:(/ . /s 0ogle~
(reporting on how T-Mobile and Google worked together to bring YouTube into Binge On).
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their monthly data usage.”™" Initial usage data from T-Mobile, the only provider to make such
information available to date, supports these findings: via Binge On, “customers are watching 2x
more from free streaming sites on plans with limited data,” and overall data consumption from
streaming video and music through its two free data programs has soared in just a few months.”

In spite of consumer benefits, free data offerings have not been met with universal acceptance.
FCC Chairman Tom Wheeler initially praised Binge On and other programs, calling them “highly
innovative and highly competitive.”™ This echoed the conclusion the Commission made in its
Open Internet Order regarding free data services, which noted that such “new service offerings,
depending on how they are structured, could benefit consumers and competition” and also stated
that the Commission would monitor the market for practices that it deemed “unreasonable.”>*
However, the Commission quickly reconsidered its initial reaction to free data plans and instead
decided to take a skeptical approach to these otherwise normal market trends.>

Others have framed free data offerings as contrary to the open Internet ruling. An important
takeaway, then, is that free data remains vulnerable to the capricious political winds that are
increasingly shaping the broadband ecosystem. Premature or unnecessary intervention by an entity
like the FCC would likely chill further experimentation with offerings such as free data, an
outcome that would prove devastating to consumers and contrary to the innovative ethos that has
long permeated the U.S. wireless space. Ultimately, consumers should have the right to choose
from better offerings and have the opportunity to be exposed to the breadth of relevant activities
on the Internet.

1. EVALUATING THE IMPACTS OF FREE DATA

At a very superficial level, the benefits of free data appear obvious — mobile broadband customers
have the ability to stream more music and video, thereby satisfying their demand for consuming
media whenever, wherever, and however they want. These are significant benefits at a time when
nearly half of all U.S. households rely on their cell phones for voice service,™ a growing share of

SUCTIA Survey.

52 More Than 100, See also Sascha Segan, New Study: T-Mobile's ‘Binge On' is Working, Jan. 15,2016, PC Mag,
available at http:/fwwy pomag.com/farticle2/0.2817.2497994.00.asp (: rizing an independent study of Binge

On, which found the free data program to be “good for users, who get to watch more video; good for providers, who
have more video exposed to users; and good for T-Mobile, which wrings more usage out of the same network
capacity.”).
3 See Dan Meyer, Wheeler: T-Mobxle Binge On Does Not Violate Net Neuzralxly, Nov. 19, 2015, RCR Wireless,

¥/

neutrality-tap2.
* Open Internet Order at § 152.

35 See Jim Puzzanghera, FCC dsking if Free-Data Plans from T-Mobile, AT&T and Comcast Break [m‘ernex Rules,
Dec. 17, 2015, L.A. Times, available at http://www.latimes.com/business/la-fi-foc-tmobile-free-video-20151217-
story.html.

% See Stephen J. Blumberg, Ph.D.,, and Julian V. Luke, Wireless Substitution: Early Release of Estimates from the
National Health Interview Survey, January-June 2013, Centers for Disease Control and Prevention, U.S. Dept. of



101

all households are opting for wireless broadband over wired broadband,” and more than half of
all mobile data traffic stems from video consumption.*® Beyond these, however, the benefits and
impacts of free data are much more profound and wide-ranging. As discussed in this section, these
offerings hold enormous potential to:

» Help close the digital divide and bring more people online;

> Bolster the uses and experiences of those who rely on mobile broadband connections;
» Enhance mobile broadband business model experimentation;

> Support more robust and vibrant innovation in the mobile ecosystem; and

»

Further empower mobile customers.
A. Impacts on the Digital Divide

Although zero-rating is relatively new in the U.S., a range of private companies and other entities
have already explored the use of zero-rating as a means of connecting more citizens to the Internet
in other countries. Companies such as Facebook and Wikipedia, for example, have partnered with
local wireless service providers in a number of developing countries to deliver zero-rated access
to a suite of resources, including their sites and apps.>” There have been numerous benefits as a
result: participating companies have grown their global brand by building a broader user base,
local users have had access to more affordable Internet, and tech ecosystems have been
incentivized to develop their own services to meet new demands.®® These same dynamics and
impacts are increasingly evident in the United States. Indeed, although the U.S. mobile sector and
overall economy are far more advanced than in most other countries that have explored these
offerings, free data nevertheless holds as much, if not more, potential for bridging stubborn
connectivity gaps.

The digital divide in the U.S. has existed since the earliest days of the commercial Internet.®! The
characteristics of the gap between those who are online and those who are not have remained
mostly unchanged — in general, Internet connectivity continues to correlate with age, income, and
educational attainment.5? Broadband adoption has also long lagged among African Americans and

Health & Human Services (Dec. 1, 2015), available ot

hitp://www.cde.gov/nchs/data/nhis/earlyrelease/wireless201512. pdf.
57 Evolving Technologies.

8 See Cisco Visual Networking Index: Global Mobile Data Traffic Forecast Update, 2015~2020 White Paper, Feb.
1, 2016, Cisco, available at http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-networking-

index-yni/mobile-white-paper-c11-520862.html.

% See, e.g., Economics of Zero Rating at p. 2-3.

% See, ¢.g., Kick-Starting at p. 2.

61 The digital divide was first formally explored by the federal government in the mid-1990s. See Falling Through
the Net: A Survey of the *Have Nots* in Rural and Urban America, NTIA (June 1995), available at

https://www.ntia.doc.gov/ntiahome/fallingthru html.
2 I, For recent data, see Home Broadband 2015.
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Hispanics.” Although the specific reasons for non-adoption vary from community to community,
two primary and related impediments to greater connectivity are now widely accepted: many do
not see broadband as relevant to their everyday lives, and there is a perception that Internet
connectivity is too expensive.5

Free data helps to address these barriers by enhancing the value proposition for non-adopters. The
ability to stream as much video and music content as possible — activities that are among the most
popular wireless uses across every user group™ — could become an enticing on-ramp for non-users:
if they come to wireless broadband for unlimited Netflix streaming, they may very well stay online
and use their connections for additional, more meaningful uses. For those who perceive broadband
of any kind — wired or wireless — to be too expensive, the promise of free data could allow them
to purchase more basic plans with lower data caps, which would deliver significant monthly cost-
savings.

For many years, there has been a bias toward equating true broadband connectivity with access to
a wired connection at home from a desktop or laptop computer. Others have raised concerns about
the existence of charges for exceeding data allowances as a potential costly pitfall for low-income
and minority households that use only mobile broadband to go online.5® However, there is 2
national trend away from “traditional” broadband access as more and more households, led by
people of color and low-income consumers, embrace mobile broadband and view it as a substitute
for a wired connection.5” Mobile devices such as tablets are increasingly taking on the functionality
of traditional laptop and desktop computers, including access to word processing and other
programs in addition to the Internet. As such, the availability of a diverse array of free data options
is critical to efforts focused on closing the digital divide because they represent a viable
workaround to data cap costs and are a generally appealing feature for non-adopters. Coupled with
recent proposed reforms to the federal Lifeline program, there appears to be considerable
momentum toward finally achieving digital connectivity and equality for all Americans.®®

B. Impacts on Those Who Rely on Mobile Broadband Connectivity

Many of the potential benefits of free data for non-adopters are proving to be actual benefits for
existing users who rely on mobile broadband connectivity as their primary on-ramp to the Internet.
As noted previously, mobile broadband has become an indispensable tool for people of color and

a3 i
4 See, e.g., Home Broadband 2015, Refocusing Broadband Policy;

85 See generally Aaron Smith, U.S. Smartphone Use in 2015, Pew Research Center (April 1, 2015), available at
bitp:/fwww.pewinternet.org/files/2015/03/PL_Smartphones 0401151.pdf (hereinafier “U.S. Smartphone Use in

20157,
 See, e.g., Home Broadband 2015 at p. 3-4.
7 Evolving Technologies.

8 For further discussion of the importance of Lifeline reform to bolstering broadband adoption among low-income
and minority consumers, see Nicol Turner-Lee et al,, 4 Lifeline to High-Speed Internet Access: An Economic
Analysis of Administrative Costs and the Impact on Consumers, MMTC (March 2016), available at
http://mmtconline.or; ite Papers/March2016-Lifeline-Analysis-Consumer-Impact.pdf.
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low~-income households. For many years, these users have been among the most intense users of
wireless services, and free data promises to deliver additional benefits to these communities.

As far back as 2009, people of color, especially African Americans, emerged as the most avid
users of mobile devices to access the Internet.® This trend has coutinued over the last seven years
even as other demographic groups have caught up.” Such reliance, however, has caused some to
highlight perceived limits of mobile broadband, especially with regard to potential constraints on
Internet use caused by data allowances. A recent survey, for example, found that people of color
and low-income households are more likely than others to have higher-than-expected monthly
wireless bills due to overages and to have had their service canceled or cut off for financial
reasons.”! The popularity of data-intensive streaming media services is a likely culprit, which is
why free data represents such an enormous opportunity.

Free data can help these communities save on monthly bills by keeping data use within their
allotments, which could, in turn, provide them with the opportunity to choose more affordable
plans (e.g,, plans with smaller data allowances). Equally as important, having more data available
by being able to stream media via a free data program could encourage consumers to use their
devices in other, more meaningful ways. For example, mobile broadband consumers are
increasingly using their devices to *navigate numerous important life events” such as searching
for health information, using online banking, researching employment opportunities, and
accessing government benefits.™® As noted in many previous analyses, these particular uses are of
enormous value to communities of color and low-income households.” Having more data
available to engage in these uses would be an essential advantage to these communities and fo
every other consumer.

C. Impacts on Mobile Broadband Business Model Experimentation

Among the many notable trends evident throughout the ongoing evolution of the wireless sector
in the United States is the consistency with which policymakers have afforded this space
considerable latitude to grow, innovate, and compete. Since the early 1990s, when Congress
implemented a national regulatory framework for wireless, the mobile sector has blossomed

9 See John Homgan, Wireless Internet Use, at p. 4, Pew Internet & American Life Pro_xect (Fuly 2009), available at
Wi il line.pdf.

n°US. Smartphone Use in 2015; Home Broadband 2015,
" U.S. Smartphone Use in 2015 st p. 15-16.

2 Id atp. 5.

7 See, e.g., Nicol Turner-Lee et al., Minorities, Mobile Broadband and the Marag of Chronic Diseases, Joint
Center for Political & Economic Studies (April 2012), available at
http://joinicenter.org/sites/default/files/Minorities%20Mobile%20Broadband%20and%20the%20Management%200f
%20Chronic%20Diseases_0.pdf (hereinafler “Mobile Broadband and the Ma g of Chronic Diseases™);
Kristal Lauren High, Blueprint for Universal Ec ic Inclusion: Str g Pipelines to Prosperity in the
Digital Age, Politic365 (2015), available at http:/fpolitic365.uberflip.com/i/595794-2015-politic365-blueprint-

report/.
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because of this near-boundless freedom to experiment with networks and product offerings.”
Although recent changes to the regulatory regime by the FCC might ultimately reverse or
undermine these gains, the prevailing dynamic has been, and continues to be, vibrant business
model experimentation.” The rise of free data provides yet another example of firms in the sector
experimenting with new ways of serving customers.

Free data, as currently structured, highlights several notable features that, over time, could become
part of the foundation of mobile offerings going forward. These programs have been voluntary
from the start — depending on the service provider, subscribers are free to either opt in or opt out
at any time. This builds on the modularity inherent in the modern wireless sector, where users have
significant freedom to customize their user experience by, for example, picking and choosing
which apps to install, which handset to purchase, which network to use, and which service option
best matches their data needs. Free data programs are also open to any content provider that meets
certain technical criteria set by the service provider, an approach that is similar, in many respects
fo how companies such as Apple and Google manage their app stores.

The adoption of these kinds of practices by service providers reflects the interconnected nature of
the mobile broadband ecosystem, where firms of all kinds — network owners, content producers,
and device manufacturers — compete vigorously for the attention and dollars of users. Refraining
from interfering with the provision of offerings like free data would signal to the ecosystem that,
absent blatantly anti-consumer and anti-competitive action, this ever-changing space will remain
free to continue tinkering with every aspect of the mobile consumer experience. Moreover, service
providers must endeavor to fairly include multicultural content in categorical free data offerings.

D. Impacts on Innovation in the Mobile Ecosystem

The vast majority of content provided via free data programs is entertainment-related, with
streaming video and music being the most prevalent. As discussed above, this makes sense because
this content is increasingly popular among mobile customers; carriers are ultimately just
responding to these demands by developing new service offerings that support these uses. Over
time, though, these programs might grow to encompass critical uses such as the monitoring of
personal health metrics, energy consumption, smart car information, smart city apps, and other
real-time services. Gauging interest in free data now and experimenting with different program
elements could very well lay the groundwork for further exploration of how best to structure these
arguably more important offerings.

7 See, e.g., U.S. Telecom v. FCC, Amicus Brief of MMTC, at p. 12-13, No. 15-1063 (D.C. Cir.) (filed Aug. 6,

2015), available at https:/fwww.ustelecom. grg[sxtes/defanlt]ﬁles/dacumants/ 15~

1063%20 %20Amicus%20Brief%20080615.pdf.
(37
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These kinds of services are not purely hypothetical. To the contrary, numerous federal entities —
including the FCC,’ FTC,”” FDA,”® and the Departments of Energy,” Education,® and
Transportation, among many others —have been exploring the benefits and challenges associated
with the emerging array of wireless-enabled smart services and applications for the last few years.
It is widely acknowledged that these services hold significant promise and that the data generated
from using them will add significantly to the torrent of data currently consumed by users in the
form of streaming media.®? Providing individuals with the opportunity to consume some of these
real-time services under a free data program could encourage use and spur further investment and
innovation in what many see as transformational services for communities of color in particular.
For example, zero-rating certain health-related mobile tools could prove enormously beneficial for
African Americans, who, as a group, are more likely to develop chronic diseases such as diabetes
and heart disease. Left unaddressed, these kinds of ailments incur significant healthcare costs. But
when treated in a preventative and real-time manner, there is evidence to suggest that health
outcomes in these communities improve while also helping to realize cost-savings for patients and
healthcare providers alike.®® These benefits inure not just to communities of color but to everyone.

Even as more robust networks like 5G are deployed, the inherent capacity constraints of mobile
networks will persist ~ that is simply the nature of spectrum and the underlying physical
components of mobile broadband infrastructure. At the same time, innovation in the emerging
“Internet of things” will continue forward and will revolve primarily around mobile services,
exponentially increasing the strain on wireless networks but also providing consumers with a
growing number of choices for receiving critical, time-sensitive, and life-enhancing services. As
such, the free data business model appears poised to play a key role in mobile broadband use over
the long-term. Allowing for continued experimentation could hasten the development of additional
innovative offerings that go far beyond streaming media.

 See, e.g., National Broadband Plan. .

7 See, e.g., Internet of Things: Privacy and Security in a Connected World, FTC Staff Report (June 2015), available
v/system/files/documents/reports/federal-trade-commission-staff-report-november-2013-
workshop-entitled-intemnet-things-privacy/150127iotrpt pdf.

8 See, e.g., Mobile Medical Applications: Guidance for Industry and FDA Staff, FDA (Feb. 9, 2015), available at
hitps/fwww . fda.gov/download, icalDeviges/,./UCM263366.pdf.

9 See, e.g., 2014 Smart Grid System Report, U.S. Dept. of Energy (Aug. 2014), available at
hitp:/fenergy. govisites/] files/2014/08/f18/SmartGrid-SystemReport2014.pdf.

' See, e.g., 2016 National Education Technology Plan, U.S. Dept. of Education (Dec. 2015), available at
htto://tech.ed.pov/files/2015/12/NETP16 pdf.

¥ See, e.g., Beyond Traffic 2045: Trends and Choices, U.S. Dept. of Transportation (Feb. 2015), available at
https:/fems.dot.gov/sites/dot. pov/files/doc: Beyond, Traffic Frameworlk.pdf.

82 See, e.g., Charles McLellan, The Internet of Things and Big Data: Unlocking the Power, March 2, 2015, ZDNet,
available at httpy/www.zdnet.com/article/the-internet-of-things-and-big-data-unlocking-the-power/.

¥ See, e.g., Mobile Broadband and the Management of Chronic Diseases.

13



106

E. Impacts on Consumer Empowerment

The emergence of free data is part of the ongoing evolution of the broader wireless space. The
sector as a whole has a long history of individual providers constantly adjusting offerings in an
effort to outdo competitors. The typical pattern involves a single provider making a significant
alteration to the “status quo” and other providers responding by innovating further. This dynamic
has been evident in many of the modifications made to prevailing pricing structures and service
features in recent years.® Along with the shift toward more individualized pricing that was
discussed above, consumers now have a distinct set of offerings from many of the competing
mobile service providers available to them.

This overall trend toward greater consumer empowerment, of which free data is the most recent
example, benefits all consumers in many ways — but for communities of color and low-income
households, these benefits are especially impactful given their above-average use of mobile
broadband. To date, there has been great reluctance on the part of regulators to intervene or
otherwise attempt to alter this organic evolution. Such restraint should continue lest unnecessary
meddling undermines this promising dynamic.

IV. CONCLUSION

As policymakers, innovators, and other stakeholders continue to discuss and debate the proper
level of regulation in the modern mobile broadband ecosystem, they should not lose sight of the
fact that, by and large, consumers are reaping the benefits of intense competition among network,
device, and content providers. Free data, a common business practice that has quickly diffused
across the mobile broadband space, is a prominent feature of such heightened competition. Itis a
symptom of a hyper-innovative space, not an invasion of an Open Internet. The digital elite can
afford to intellectualize the value of free data, but for communities of color it can mean an
affordable digital connection to the future. This is even more true for small, multicultural
businesses that rely on mobile connections to reach their audiences.

The increasing prevalence and significant popularity of free data also underscores the critical role
that mobile broadband plays in ensuring that people of color and low-income consumers have a
viable on-ramp to the nternet. Wireless connectivity is preferred in these communities, and free
data delivers to them additional benefits in the form of lower bills and additional data to use on
more meaningful activities. Similarly, free data holds enormous promise in the ongoing struggle
to close the digital divide and ensure that as many people as possible are online and using the
Internet to improve their lives. Free data can and should play a key role in finally making progress
toward universal first-class digital citizenship for every American. .

% See, e.g., Daniel Kline, Are Smartphone Subsidies a Thing of the Past?, Aug. 19, 2015, The Motley Fool,
available at kttp/fwww . fool.com/investini eral/2015/08/19/are-5 hone-subsidies-a-thing-of-the-past.aspx
(discussing recent shifts away from carrier subsidization of wireless handsets).
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FRED UPTON, MICHIGAN FRANK PALLONE, JR., NEW JERSEY
CHAIRMAN RANKING MEMBER

ONE HUNDRED FOURTEENTH CONGRESS

Congress of the United States

Douse of Representatibes

COMMITTEE ON ENERGY AND COMMERCE
2125 Raveuan House Orrice Buitoing
Wastinaron, DC 20515-6115

Majority {202} 225-2927
Minority {202) 226-3641

August 25,2016

The Honorable Tom Wheeler
Chairman

Federal Communications Commission
445 12th Street, NNW.

Washington, DC 20024

Dear Chairman Wheeler:

Quh,

Thank you for appearing before the on C ications and Technology on
Tuesday, July 12, 20186, to testify at the hearing entitled “Oversight of the Federal Communications
Commission.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached, The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in

bold, and (3) your answer to that question in plain text.

Also attached are Member requests made during the hearing. The format of your responses to
these requests should follow the same format as your responses to the additional questions for the record.

To facilitate the printing of the hearing record, please respond to these questions and requests
with a transmittal letter by the close of business on September 8, 2016. Your responses should be mailed
to Greg Watson, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office
Building, Washington, DC 20515 and e-mailed in Word format to Greg. Watson@mail.house.gov.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

erely,
Greg Wal ¢
Chairman
Sub ittee on C ications and Technology
cc: Anna G, Eshoo, Ranking Member, Subcommittee on Cs ications and Technology

Attachments

[Mr. Wheeler’s responses have been retained in committee files
and also are available at htip://docs.house.gov/Committee/Cal-
endar /ByEvent.aspx?EventID=105179.]


http://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=105179
http://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=105179
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The Honorable Mignon Clybum
Commissioner

Federal C ications Commission
445 12th Street, N'W.

Washington, DC 20024

Dear Commissioner Clyburn:

Thank you for appearing before the Subcommittee on Cx ications and Technology on
Tuesday, July 12, 2016, to testify at the hearing entitled “Oversight of the Federal Communications
Commission.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a
transmittal letter by the close of business on September 8, 2016.. Your responses should be mailed to
Greg Watson, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office
Building, Washington, DC 20515 and e-mailed in Word format to Greg. Watson@mail house.gov,

Thank you again for your time and effort preparing and delivering testimony before the

Subcommittee.

Chairman

Subcommittee on Communications and Technology
cc:  Anna G. Eshoo, Ranking Member, Subcc ittee on Ce ications and Technology

Attachment
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FCC Commissioner Mignon L. Clyburn
Response to Additional Questions for the Record
July 12, 2016 Hearing before the Subcommittee on Communications and Technology
“Oversight of the Federal Communications Commission”

JThe Honorable Pete Olson

1. According to a Pew Center study on the state of news media this year, from
2004-2014, more than 100 daily newspapers across the country shut down

completely. And that statistic doesn't include Texas newspapers like the Houston
Post, the San Antonio Light and the Dallas Times Herald which were all
shuttered previous to 2004. And yet the FCC's media ownership rules, which
maybe coincidentally have not been updated in over a decade, still reflect a local
media landscape that predates smart phones, broadband, the iTunes music store
and the existence of the Houston Texans NFL franchise.

a. Congress has mandated that every four years the FCC study the media
ownership rules and get rid of the ones that are no longer necessary
because of competition. It seems to me that one of the easiest to finally do
away with, which also happens to be a rule that previous FCC chairmen
have said is no longer needed, is the ban on newspapers being owned by
a television station in the same local market. I think everyone here can
agree that certain economies of scale, like shared office space and
advertising staffing, can be gained by allowing a local broadcaster and a
local newspaper to be owned by the same company. But the
Commission's latest Media Ownership review outline still retains this
outdated and unnecessary ban. Will the FCC finally agree fo move on
from this outdated ban and repeal the newspapers/broadcaster cross-
ownership ban as part of the current ownership review?

Thank you for the question, Congressman Olson. On August 10", the Commission adopted a
Report and Order which concluded the Commission’s 2010 and 2014 Quadrennial Review
proceedings. As I stated in voting to approve the Order, as the former publisher and general
manager of a small Charleston-based weekly newspaper for 14 years, I am very much aware that
the newspaper business is nof what it used to be. Nationally, the number of daily newspapers
over the past 40 years has decreased by nearly 25 percent. Circulation has fallen from 60.7
million in 1975 to 40.4 million in 2014. To address the concern of a failed or failing newspaper
or broadcast station market and the impact on the local media landscape, the Commission
adopted an exception to its newspaper/broadcast cross-ownership rule that can prevent these
voices from vanishing by allowing for an injection of new investment capital into the particular
news outlet.

2. Shouldn't the FCC adopt broadband privacy rules that are consistent with the
FTC's privacy framework and the Administration’s 2012 Privacy Report and
Consumer Privacy Bill of Rights -i.e., a technology-neutral approach that
applies consistent rules based on the type of data and how it's being used, and

1
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requires opt-in consent solely for the use and disclosure of sensitive
information such as financial, health, and children’'s data, as the FTC has
determined -rather than pursue the radical departure from this highly
successful approach that the FCC's NPRM is proposing, especially since this
departure would deprive consumers of innovative and lower-priced offerings
that they routinely receive today, block ISPs from bringing new competition to
the highly concentrated online advertising market, and provide substantial
ammunition to those seeking to legally challenge and dismantle the recently
approved EU-US Privacy Shield by calling into question the adequacy of the
FTC's privacy framework which is a key component of this important
international agreement?

When it comes to protecting consumer privacy, transparency, notice, choice, and security are
principles I believe we can all agree upon. Those principles have been the basis of the FTC’s
approach to privacy, and the Administration’s approach to privacy. They were part of the
NPRM’s approach to privacy, and should underpin the approach taken in whatever Order the
Commission adopts.

3. I'want to ask you about the new broadcast standard -Next Generation
Television — which the NAB and the Consumer Technology Association
submitted to the FCC for approval in April. This new optional standard has the
potential to bring new benefits to consumers and will help broadcasters retain
their important role in providing local news and additional services to viewers.
Canyou comment on this new standard and give us a sense of when the FCC
will issue a proposed rule on adoption of this innovative optional new
technology?

The petition is currently before the Commission’s Media Bureau. When it reaches the full
Commission, I will be looking at what ATSC 3.0 can do, to lead to greater diversity on the
public airwaves. By some accounts, today’s six megahertz broadcast channel, could be used to
distribute as many as six to eight separate high-definition channels. This could lead to new
voices in the market, or provide an option for the many LPTV stations I have met with, who are
concerned about their future in broadcasting. I look forward to continuing to learn more about
the ATSC 3.0 standard from stakeholders, and the opportunities it may present to fulfill my goal
of greater viewpoint diversity.

Ihe Hoporable Mike Pompeo
1. The White House released a privacy report in 2012 which endorsed a "level
playing field for companies and a consistent set of expectations for
consumers." Also,the FTC explained in its 2012 Privacy Guidelines that "any

privacy framework should be technology neutral” and noted that ISPs are just
one type of large platform provider.

&, Do you believe consumers' expect the same information

2
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about their online activity to be subject to different privacy
rules depending upon the type of entity collecting their
information online?

Consumers expect that regardless of who is collecting their information, that they will receive
transparent notice and choice, and that their information will be protected regardless of who is
collecting or using their information. The Commission’s proposal does exactly that.
Moreover, the Commission proposed a framework that is technology neutral—the same
privacy protections apply regardless of the underlying network technology in use by the
broadband provider. Iwould support adoption of a framework that protects consumers and
does not discriminate based on the underlying broadband technology used by the broadband
provider.

2. Student loan debt continues to be a major problem for many Americans, with
default rates climbing up each year. Services of federal student loan debt are
legally obligated, by their contracts with the Department of Education, to
reach out multiple times to borrowers to help them understand all of their
options as they face their obligation to repay debts. Yet, at the same time you
have the TCPA, which holds those same companies strictly liable when they
in good faith call a borrower who has consented to that outreach but the
borrower has changed his/her number and so the call goes to someone who
now answers to that reassigned number. On July 5, the FCC released its
Declaratory Ruling in which you said, "we clarify that the TCPA does not
apply to calls made by or on behalf of the federal government in the conduct
of official government business, except when a call made by a contractor does
not comply with the government's instructions."

a. Is it your opinion that student loan servicers, while
following their legal obligations in their contracts with the
Department of Education, should be exempt from TCPA?
Yes or no; and if ne, why?

As you know, the Bipartisan Budget Act of 2015 gave the Commission very specific instructions
regarding robocalls “made solely to collect a debt owed to or guaranteed by the United States.”
The provision which directly modifies the TCPA, resuited in the Commission’s adoption of an
August Order setting a limit of three robocalls per month, with explicit flexibility given to
federal agencies to request a waiver seeking higher volume limits if needed. It should also be
noted that this Order included debt servicers who contract with the government in the statutory
exemption from the TCPA’s consent requirement. This was requested by servicers and reflects
the view that these calls can benefit consumers.

TheHonorable Billy Long

1. Itis clear that the TCPA, which became law in 1991, is sorely out of date and in
need of modernization. In your opinion, what parts of this existing law should
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Congress update?

During the 25 years since Congress passed the Telephone Consumer Protection Act (TCPA),
mobile phone subscriptions have increased by 3,567 percent. Similarly, today, nearly half of U.S.
households report having only wireless telephone service. Given consumers’ increasing reliance
on mobile devices, I believe it would be appropriate, should Congress choose to update the
TCPA, to look at how the rules should be applied to mobile voice calls and text messages.

Additionally, I believe it may be appropriate to examine whether changes in statute would make
it easier for the Commission to identify violators of the TCPA and stop the increasing number of
unwanted robocalls.

Ihe Honorable Bobhy Rush

1. Tunderstand and appreciate the Commission's desire for strong consumer
protection standards, including abroad definition of personally identifiable
information, but doyou have any ns about d and third order
unintended effects on things that help consumers such as Caller ID or the
protections provided by the Telephone Consumer Protection Act? If so, what,
if anything, is being done to mitigate these effects?

The Commission is taking a careful and thoughtful approach to privacy, including any
potential interplay between section 222 and other provisions of the Act, such as the
sections 225 (Telephone Consumer Protection Act) and 227 (Truth in Caller ID Act). In
conducting this rulemaking, the Commission must read section 222 in the context of other
Congressional mandates and the public interest. For example, the Commission’s Caller ID
rules reflect a careful balancing of a caller’s need for privacy of a call by allowing them to
not transmit their caller ID, with the information needs of a called party by allowing them
to choose not to receive calls without caller ID information. A similarly attentive
approach will be required here to ensure that the consumer protections provided by other
statutory provisions are retained in the event that the Commission adopts rules regarding
broadband privacy.

he Honorable G.K k

1. Commissioners, for the rural areas that require more broadband infrastructure
investment, do you see any dangers if the Commission's final rule on Business
Data Services (special access) fails to fully recognize the real cost to provide fiber
and other BDS services?

Thank you for the question, Congressman. It highlights the importance of getting this right. On
one hand, the Commission has been presented with arguments that the lack of BDS reform has
cost our economy $150 billion over the past five years. On the other, are arguments that any
reduction in BDS revenues would cost jobs and investment in broadband. The gravity of
striking the right balance is not lost on me. We want to ensure that investment and innovation

4
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continue and that consumers are not subject to BDS pricing that is born out of market power.
This will serve as a guide post in evaluating whatever Order the Chairman ultimately circulates.

2. If the order overshoots the mark, what could it do to rural economic
development, jobs, and anchor institutions if BDS providers can't make the
investment to provide service?

The Commission has been presented with arguments that the lack of BDS reform has cost our
economy $150 billion over the past five years. If that is correct, rural economic development
may already be depressed by high BDS prices, and BDS reform would be a boon for
economic development in those areas. But, your question highlights the importance of getting
BDS reform right.
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The Honorable Jessica Rosenworce!
Comumissioner

Federal Cc ications Ce ission
445 12th Street, N.W.

Washington, DC 20024

Dear Commissioner Rosenworcel:

Thank you for appearing before the Subcommittee on Co ications and Technology on
Tuesday, July 12, 2016, to testify at the hearing entitled “Oversight of the Federal Communications
Commission.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a
transmittal letter by the close of business on September 8, 2016. Your responses should be mailed to
Greg Watson, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office
Building, Washington, DC 20515 and e-mailed in Word format to Greg, Watson@mail.house.gov.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sjgeerely,

(D ot~

reg Wald
Chairman
Subcc i on Cc ications and Technology
¢e: Anna G. Eshoo, Ranking Member, Subcg ittee on Cc ications and Technology

Attachment
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House Energy and Commerce Subcommittee on Communications and Technelogy
"Oversight of the Federal Communications Commission”
July 12,2016

Commissioner Jessica Rosenworcel
Responses to Questions for the Record
Submitted September 8, 2016

The Honorable Pete Olson

1. According to a Pew Center study on the state of news media this year, from 2004-2014,
more than 100 daily newspapers across the country shut down completely, And that
statistic doesn't include Texas newspapers like the Houston Post, the San Antonio Light
and the Dallas Times Herald which were all shuttered previous to 2004. And yet the FCC's
media ownership rules, which maybe coincidentally have not been updated in over a
decade, still reflect a local media landscape that predates smart phones, broadband, the
iTunes music store and the existence of the Houston Texans NFL franchise.

a. Congress has mandated that every four years the FCC study the media ownership
rules and get rid of the ones that are no longer necessary because of competition. It
seems to me that one of the easiest to finally do away with, which also happens to be
a rule that previous FCC chairmen have said is no longer needed, is the ban on
newspapers being owned by a television station in the same local market. I think
everyone here can agree that certain economies of scale, like shared office space and
advertising staffing, can be gained by allowing a local broadcaster and a local
newspaper to be owned by the same company. But the Commission's latest Media
Ownership review outline still retains this outdated and unnecessary ban. Will the
FCC finally agree to move on from this outdated ban and repeal the
newspapers/broadcaster cross-ownership ban as part of the current ownership
review?

After careful consideration of the record, the FCC concluded in its August 10, 2016
Quadrennial Review Order that regulation of newspaper/broadcast cross-ownership
within a local market remains necessary to protect and promote viewpoint diversity. At
the same time, however, the FCC determined that an absolute ban on
newspaper/broadcast cross-ownership would be overly broad and unnecessarily
restrictive. To this end, the Quadrennial Review Order provided for a loosening of the
ban on cross-ownership in three ways. First, the FCC adjusted the geographic scope of
its existing rule in order to update old analog parameters to more accurately reflect the
markets that newspapers and broadcasters actually serve. Second, in recognition of the
fact that a proposed merger involving a failed or failing entity does not present a
significant risk to viewpoint diversity, the FCC adopted an explicit exception to the
newspaper-broadcast cross-ownership rule for proposed mergers involving a failed or
failing broadcast station or newspaper. Third, the Quadrennial Review Order provided a
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path forward for waivers of the newspaper/broadcast cross-ownership rule on a case-by-
case basis, provided that applicants can show that the proposed merger will not unduly
harm viewpoint diversity in the market.

2. Shouldn’t the FCC adopt broadband privacy rules that are consistent with the FTC’s
privacy framework and the Administration’s 2012 Privacy Report and Consumer Privacy
Bill of Rights — i.e., a technology neutral approach that applies consistent rules based on
the type of data and how it’s used, and requires opt-in consent solely for the use and
disclosure of sensitive information such as financial, health and children’s data, as the FTC
has determined ~ rather than pursue the radical departure from this highly successful
approach that the FCC’s NPRM is proposing, especially since this departure would deprive
consumers of innovative and lower-priced offerings that they routinely receive today, block
ISPs from bringing new competition to the highly concentrated online advertising market,
and provide substantial ammunition to those seeking to legally challenge and dismantle the
recently approved EU-US Privacy Shield by calling into question the adequacy of the
FTC’s privacy framework which is a key component of this important international
agreement?

In our ongoing privacy proceeding, I believe the FCC should strive to identify how consumers
can better understand the way their data is collected, what rules apply, and how they can protect
themselves under the law. I believe doing this well requires harmonization—to the extent
possible under existing law-—with other federal authorities with privacy interests. To this end,
the staff of the FTC Bureau of Consumer Protection filed comments in our privacy docket. The
FCC needs to study this filing carefully and seek to incorporate their ideas to the extent feasible
under our governing statute.

3. I want to ask about the new broadcast standard - Next Generation Television - which the
NAB and the Consumer Technology Association submitted to the FCC for approval in
April. This new optional standard has the potential to bring new benefits to consumers and
will help broadcasters retain their important role in providing local news and additional
services to viewers. Can you comment on this new standard and giveus a

sense of when the FCC issue a proposed rule on adoption of this innovative optional new
technology?

On April 13, 2016, America’s Public Television Stations, AWARN Alliance, Consumer
Technology Association, and National Association of Broadcasters filed a Joint Petition for
Rulemaking asking the FCC to “amend its rules to allow broadcasters to use the signaling
portion of the physical layer of the new ATSC 3.0 (Next Generation TV) broadcast standard,
while they continue to deliver current-generation DTV broadcast service to their communities.”
It raises a range of issues from the novel technical capabilities of a new broadcasting standard to
the complex challenges of transitioning to a standard that is not compatible with existing
consumer television sets. The petition was placed on Public Notice by the FCC on April 26,
2016. Comments and reply comments were filed on May 26, 2016 and June 27, 2016,
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respectively. The FCC is currently evaluating the record in order to determine the appropriate
next steps.

The Honorable Mike Pompeo

1. The White House released a privacy report in 2012 which endorsed a ‘level playing field
for companies and a consistent set of expectations for consumers.” Also, the FTC explained
in its 2012 Privacy Guidelines that ‘any privacy framework should be technology neutral’
and noted that ISPs are just one type of large platform provider.

a. Do you believe consumers’ expect the same information about their online activity
to be subject to different privacy rules depending upon the type of entity collecting
their information online?

In the broadband age, consumers should not have to be network engineers to understand
who is collecting their data and they should not have to be lawyers to determine if their
information is protected. For this reason, harmonizing FCC policies with other federal
authorities with responsibilities for privacy is a responsible course of action. At the same
time, however, different federal actors are responsible for implementing different federal
privacy statutes. Consequently, it may not always be possible to ensure that privacy
policies are the same in every circumstance. Nonetheless, we should strive to simplify
the country’s consumer privacy policies and harmonizing them-—to the extent reasonable
under the law—is a good place to start.

2. Student loan debt continues to be a major problem for many Americans, with default
rates climbing up each year. Services of federal student loan debt are legally obligated, by
their contracts with the Department of Education, to reach out multiple times to borrowers
to help them understand all of their options as they face their obligation to repay debts.
Yet, at the same time you have the TCPA, which holds those same companies strictly liable
when they in good faith call a borrower who has consented to that outreach but the
borrower has changed his/her number and so the call goes to someone who now answers to
that reassigned number. On July 5, the FCC released its Declaratory Ruling in which you
said, “we clarify that the TCPA does not apply to calls made by or on behalf of the federal
government in the conduect of official government business, except when a call made by a
contractor does not comply with the government’s instructions.”

a. Is it your opinion that student loan servicers, while following their legal
obligations in their contracts with the Department of Education, should be
exempt from TCPA? Yes or no; and if no, why?

In the August 2, 2016 Order implementing Section 301 of the 2015 Budget Act, the FCC
determined that while “calls by the federal government and its agents are excepted from
the prior-express-consent requirement of section 227(b)(1),” calls by the federal
government and its contractors are subject to limitations on frequency and duration
adopted pursuant to section 227(b)}(2)(H). As a result, calls made to collect a debt owed
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to or guaranteed by the United States are exempt from the prior express consent
requirement of the Telephone Consumer Protection Act, but are still subject to
restrictions that the law authorizes the FCC to place on such calls. In the Order, the FCC
restricted the number of federal debt collection calls to “three calls within thirty days
while the delinquency remains or following a specific, time-sensitive event, with such
calls also permitted in the 30 days before such an event (but not before delinquency).”
However, the Order also provides that federal agencies, such as the Department of
Education, “may request a waiver seeking a different limit on the number of autodialed,
pre-recorded voice, and artificial-voice calls that may be made without consent of the
called party. :

The Honorable Billy Long

1. Commissioner Rosenworcel, in your statement in the Video Navigation Cheices docket
you stated that: "important questions have been raised about copyright, privacy, diversity-
- and a whole host of other issues in a marketplace that has been tough for competitive
providers to crack.” Do you think the ditch the box proposal addresses these concerns
better than the proposal in the NPRM?

As I have acknowledged previously, there are complex issues that need to be resolved in order
for the FCC to successfully proceed with its video navigation proceeding and foster a more
competitive consumer set-top box. That is why several alternative proposals that have been filed
in this proceeding are under serious consideration. The FCC is still in the process of evaluating
these proposals and gathering additional information to better understand how they work, resolve
outstanding issues, and comply with the law.

2. Broadcasting & Cable of June 20, 2016 includes a story written by John Eggerton, the
headline of which was ""Rosenworcel: FCC Needs "Another Way Forward' on SetTops."
You were quoted in that article as saying: " ... it has become clear the original proposal has
real flaws and as I have suggested before, is too complicated. We need to find another way
forward." Does it appear that the "ditch the box"/apps based approach, which is based on
an open industry standard available to all, provides a simpler, less complicated approach to
achieving the goals of the Navigation Device NPRM?

As I have acknowledged previously, there are complex issues that need to be resolved in order
for the FCC to successfully proceed with its video navigation proceeding and foster a more
competitive consumer set-top box. That is why several alternative proposals that have been filed
in this proceeding are under serious consideration. The FCC is still in the process of evaluating
these proposals and gathering additional information to better understand how they work, resolve
outstanding issues, and comply with the law.

3. It is clear that the TCPA, which became law in 1991, is sorely out of date and in need of
modernization. In your opinion, what parts of this existing law should Congress update?
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1 agree. When the Telephone Consumer Protection Act was passed 25 years ago, there were less
than 10 million cellphone subscriptions in the United States and the smartphone was a concept
straight out of science fiction. Today, Americans are cutting the cord in increasing numbers and
there are over three hundred million wireless connections in the United States. As aresult, I
believe it would be helpful to take a fresh look at the way the Telephone Consumer Protection
Act treats wired and wireless calls differently. This distinction may have made sense at the time
of passage, but it no longer reflects the ways consumers and businesses use communications
technology.

Additionally, the Telephone Consumer Protection Act defines “automatic telephone dialing
system” as “equipment which has the capacity—(A) to store or produce telephone numbers to be
called, using a random or sequential number generator, and (B) to dial such numbers.” This
statutory language reflects the state of technology in 1991, not 2016—when this functionality is
present in most smartphones. As a result, the application of the statute may now be much
broader than Congress intended. Updating this provision to reflect the evolution of technology
merits consideration,

The Honorable Kevin Cramer

1. Commissioner Rosenworcel, earlier this year before the Senate Commerce Committee
you stated that you would not move forward on how to reform the Universal Service
Contribution until after the Court’s make a ruling on the Open Internet Order. Given the
Court’s recent decision will you commit, as Chair of the Federal State Joint Board that you
will move forward on the Federal State Joint Board’s Recommendation on USF
contribution reform before the end of this year?

Now that the DC Circuit has issued its opinion, the Federal-State Joint Board will continue its
work with new resolve. Working with my state colleagues, we have set up a schedule for regular
staff meetings this Fall, culminating in an in-person discussion in conjunction with the next
regular meeting of state utility commissioners later this year. Although it is premature to say
when the Recommended Decision will be complete, [ can commit that work is underway to
advance the referral and that progress will be made by the end of the year.

The Honorable David Loebsack

1. While addressing the nation’s transition to 5G you acknowledged that because 5G
‘signals carry a significant amount of data, they do not go far’ and thus require a network
that connects these signals to the rest of the country/world. You also recognized the need
for significant build-out referencing the elimination of obstacles in cell tower citing
processes to facilitate 5G networks deployment and enable broadband speed offerings that
are 10 times faster than today’s 4G services. Likewise, as you are aware, in order to make
5G deployment a reality, BDS will play a critical role in creating the vast web of high-speed
backhaul connections necessary for robust 5G coverage and availability throughout the
nation.
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2. In contrast to today’s mobile network which is supported by a macro-cell infrastructure,
5G will require a vast number of small cells, both in urban and rural America. This will
require massive investment to deploy fiber-based Ethernet business data services
connections to each of these small cells. Yet, at the very moment that the FCC is
embarking on policies to accelerate 5G, it is also proposing a new regulatory framework to
expand price regulation imposed on providers generally, and particularly in low-density
rural areas with few businesses, could impact the economic viability of investment and
deployment of new fiber-based Ethernet service.

3. Given the potential implications for high-speed data facility investment and deployment,
should the FCC initiate a more comprehensive cost/benefit analysis of its proposed special
access rules to better understand its potential impact on investment incentives for high
speed fiber and Ethernet service buildout and availability? In determining the cost/benefit
of new price regulations, should the agency consider whether it will ultimate advance or
inhibit the speed of future 5G deployment and availability througheut the country? Would
you support the FCC undertaking a more comprehensive and formal cost/benefit analysis
of the recently proposed Business Data Services regulatory framework?

Four years ago, the FCC suspended aspects of its special access policies, The agency determined
that its turn-of-the-millennium rules designed to provide greater flexibility for these services
were not working as intended. So the FCC set off to update and modernize special access policy.
To do so we collected data—Iots and lots of data. In fact, we have assembled what might be the
single largest dataset in the history of the FCC. In addition, following the issuance of our April
28, 2016 Further Notice, the agency has collected thousands of pages of comment and expert
economic analysis to build on an already large public record. As we move forward, it is vitally
important that the FCC provides a comprehensive analysis supporting any new regulatory
framework that also responds to the economic and legal issues raised in our record.

The Honorable Bobby Rush

1. I understand and appreciate the Commission’s desire for strong consumer protection
standards, including a broad definition of personally identifiable information, but do you
have any concerns about second or third order unintended effects on things that help
consumers such as Caller ID or the protections provided by the Telephone Consumer
Protection Act? If so, what, if anything is being done to mitigate these effects?
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The FCC’s March 31, 2016 Notice of Proposed Rulemaking asked over 500 questions in order to
identify a path forward to establish consumer privacy protections for broadband Internet access
services. In response to this rulemaking, we have a voluminous record. The FCC is combing
through the comments that have been submitted and working to develop a way forward. As we
do so, I believe we should be mindful of the benefits of harmonizing our policies—to the extent
reasonable under existing law—with other federal authorities. As you suggest, we also should
consider the consequences that any potential FCC action may have with respect to existing
protections for voice telephony.

The Honorable G.K. Butterfield

1. Commissioners, for the rural areas that require more broadband infrastructure
investment, do you see any dangers if the Commission’s final rule on Business Data
Services (special access) fails to fully recognize the real cost to provide fiber and other BDS
services? .

As we proceed with our review of business data services, the FCC will need to make sure that
our policies work across the country. To do so, we will need to take into account many factors,
including how we can best encourage deployment of broadband infrastructure in rural areas.

2. If the order overshoots the mark, what could it do to rural economic development, jobs,
and anchor institutions if BDS providers can’t make the investment to provide service?

As we proceed with our review of business data services, one of the principles that should guide
us is that infrastructure matters—and encouraging its deployment is essential. That means any
policies we adopt should include incentives for providers to build and invest in networks. If they
do not, our policies could yield unintended consequences, particularly in rural areas.
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August 25, 2016

The Honorable Ajit Pai
Commissioner

Federal Communications Commission
445 12th Street, N.W.

Washington, DC 20024

Dear Commissioner Pai:
Thank you for appearing before the Subcommittee on Cc ications and Technology on

Tuesday, July 12, 2016, to testify at the hearing entitled “Oversight of the Federal Communications
Commission.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached, The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a
transmittal letter by the close of business on September 8, 2016, Your responses should be mailed to
Greg Watson, Legistative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office
Building, Washington, DC 20515 and e-mailed in Word format to Greg, Watson@mail.house.gov.

Thank you again for your time and effort preparing and delivering testimony before the

Subcommittee.

Siggerely,

Chairman

Subcommittee on Conr ications and Technology
cc: Anna G. Eshoo, Ranking Member, Subcommittee on Cc ications and Technology

Attachment
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Questions for the Record
from Subcommittee on Communications and Technology Hearing Entitled
“Qversight of the Federal Communications Commission”
July 12, 2016

The Honorable Brett Guthrie

Q1. Inyour dissenting statement in the Video Navigation Choices proceeding, you stated in the
context of the NPRM’s reliance upon “open standards bodies” that “this proposal is likely
to produce a stalemate—not a newly competitive market,” and you cited this as the first and
foremost problem. Why would reliance upon open standards bodies be such a problem?

Al.  The NPRM envisions that open standards bodies including all stakeholders would reach an
agreement on consensus standards. But this proceeding has demonstrated that there is a stark divide
among those stakeholders. That is why the Downloadable Security Technology Advisory Committee
(DSTAC) was unable to rally around a single proposal. And that is why there has been such profound
disagreement in the comments responding to the NPRM. Given this history, I do not believe that open
standards bodies would be able to produce consensus standards. Rather, 1 believe that their deliberations
would end in stalemate.

The Honorable Pete Olson

Q1.  Itis not often that you hear from regulators to not expand their jurisdiction. However, you
have expressed concern with the ISP privacy NPRM and reiterated that the Federal Trade
Commission already regulates ISP privacy and it does it well. Do you think the FTC is the
better ISP privacy regulator? Can you elaborate?

Al.  Yes, the FTC is a better privacy regulator than the FCC. For the past two decades, the FTC has
applied a unified approach to all online actors. It’s shied away from highly prescriptive, industry-wide
mandates in favor of a case-specific approach focused on harms to consumers. The FTC’s been quite
active, carrying out “more than 150 privacy and data security enforcement actions, including actions
against ISPs and against some of the biggest companies in the Internet ecosystem.” And it’s been so
successful that the United States government has touted the FTC’s work to the European Union as
sufficiently robust to protect online consumers against predatory privacy practices.

In contrast, the FCC is new to the online privacy beat, has no track record, has comparatively limited
authority, and has proposed rigid mandates that may freeze some online innovation in place.

Q2.  Shouldn’t the FCC adopt broadband privacy rules that are consistent with the FTC’s
privacy framework and the Administration’s 2012 Privacy Report and Consumer Privacy
Bill of Rights- i.e,, a technology-neutral approach that applies consistent rules based on the
type of data and how it’s being used, and requires opt-in consent solely for the use and
disclosure of sensitive information such as financial, health, and children’s data, as the FTC
has determined- rather than pursue the radical departure from this highly successful
approach that the FCC’s NPRM is proposing, especially since this departure would deprive
consumers of innovative and lower-priced offerings that they routinely receive today, block
ISPs from bringing new competition to the highly concentrated online advertising market,
and provide substantial ammunition to those seeking to legally challenge and dismantle the
recently approved EU-US Privacy Shield by calling into question the adequacy of the FTC’s
privacy framework which is a key component of this important international agreement?

A2.  Because consumers have a uniform expectation of privacy, [ agree with you that the government
should adopt a consistent set of privacy regulations in this area.
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Q3. I want te ask about the new broadeast standard- Next Generation Television- which the
NAB and the Consumer Technology Association submitted to the FCC for approval in
April, This new optional standard has the potential to bring new benefits to consumers and
will help broadcasters retain their important role in providing local news and additional
services to viewers, Can you comment on this new standard and give us a sense of when the
FCC will issue a proposed rule on adoption of this innovative optional new technology?

A3.  Ishare your optimism about the ATSC 3.0 next-generation broadcast standard and believe that
the Commission should quickly issue an NPRM proposing to give broadcasters the option of adopting this
new standard. However, I do not control the Commission’s agenda, and I do not know whether and/or
when the Commission will move forward on this important issue.

The Honorable Mike Pompeo

Q1f.  Commissioner Pai, Chairman Nunes and I sent a letter to Chairman Wheeler asking him a
series of questions related to his set-top box preposal and cybersecurity. Pd like to ask for
your response related to foreign manufacturers and software developers.

Qla. Under the current NPRM on set top boxes - How will the FCC determine whether a foreign
manufacturer or software developer has transferred U.S. consumer, business or
government information outside of the U.S.?

Ala,  Under the current NPRM, I do not believe that the FCC would be able to determine whether a
foreign manufacturer or software developer has transferred U.S. consumer, business, or government
information outside of the United States.

Q1b. How will the FCC determine whether such manufacturer or software developer has
transferred U.S. consumer, business or government information to another foreign entity?

Alb.  Under the current NPRM, I do not believe that the FCC would be able to determine whether a
manufacturer or software developer has transferred U.S. consumer, business or government information
to another foreign entity.

Qle, [If a foreign manufacturer or software developer has transferred U.S. consumer, business or
government information outside of the U.S., what legal recourse would the FCC have to
stop the foreign entity from using or sharing the information?

Alc.  If a foreign manufacturer or software developer were to transfer U.S. consumer, business, or
government information outside of the United States, I do not believe that the FCC would have any legal
recourse that would be effective in stopping that foreign entity from using or sharing the information.

Q2.  Student loan debt continues te be a major problem for many Americans, with default rates
climbing up each year. Services of federal student loan debt are legally obligated, by their
contracts with the Department of Education, to reach out multiple times fo borrowers to
help them understand all of their options as they face their obligation to repay debts. Yet,
at the same time you have the TCPA, which holds those same companies strictly liable when
they in good faith call a borrower who has consented to that outreach but the borrower has
changed his/her number and so the call goes to someone who now answers to that
reassigned number. On July 5, the FCC released its Declaratory Ruling in which you said,
“we clarify that the TCP A does not apply to calls made by or on behalf of the federal
gover t in the conduct of official government business, except when a call made by a
contractor does not comply with the government’s instructions.”
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Is it your opinion that student loan servicers, while following their legal obligations in their
contracts with the Department of Education, should be exempt from TCPA? Yes or no; and
if no, why?

A2, Iparted ways with my colleagues in that July 5 Declaratory Ruling because I think it is clear
under federal law that student loan servicers—among other federal contractors—are “persons” subject to
the TCPA. Nonetheless, last year’s budget deal included an exemption from the TCPA for calls “made
solely to collect a debt owed to . . . the United States,” and I agree that student loan servicers are exempt
from the TCPA’s prohibitions because of that exemption.

Q3.  The White House released a privacy report in 2012 which endorsed a “level playing field for
companies and a consistent set of expectations for consumers.” Also, the FTC explained in
its 2012 Privacy Guidelines that “any privacy framework should be technology neutral”
and noted that ISPs are just one type of large platform provider.

Do you believe consumers expect the same information about their online activity to be
subject to different privacy rules depending upon the type of entity collecting their
information online?

A3.  No. Ican’t put it any better than Chairman Wheeler did, testifying before the House Energy and
Commerce Committee’s Subcommittee on Communications and Technology in November 2015:
Because consumers deserve “a uniform expectation of privacy,” the FCC should “not be regulating the
edge providers differently” from ISPs.

The Honorable Gus Bilirakis

Q1. The TCPA is meant to protect consumers from invasions of personal privacy from
unwanted phone calls. Businesses reliant on automated calls seek clarity in knowing their
business practices are compliant with the law, and one such proposal would incentivize that
independent service provider contracts allow for compliance monitoring programs in order
to ensure that their vendors who actually make phone calls to consumers are doing so
lawfuily at all times. However, there is some concern in the business community that
implementing this type of oversight plan to ensure compliance may also open them up to
potential liability if something goes wrong.

Do you think that businesses should be penalized for implementing programs with the goal
on enhancing compliance under the TCPA? Would you support regulation or legislation
permitting businesses to raise an affirmative defense during TCPA-related litigation in
order to present evidence of the compliance enhancement programs they have implemented
to govern the relationship with their independent, third party vendors?

Al.  The law should encourage companies to reduce the number of unwanted robocails to American
consumers, For example, I would support legislation to create a reassigned-numbers database that would
enable good-faith callers to determine whether a consumer’s number has changed since that consumer
gave prior express consent to receive calls from a company. [ also see merit in legislation that would
create a safe harbor for telephone companies that seek to reduce the number of fraudulent telemarketing
calls received by consumers. '

Q2. Can you expand on your testimony that the Set Top Box proposal, as it stands, would have a
severe impact for rural Americans? Would there be a noticeable decrease in competitive
video options if this went into effect? How can the proposal be modified to mitigate the
impact on smaller operators that serve more rural swaths of the country?

A2, The record compiled by the FCC makes clear that the set-top box proposal set forth in the NPRM
would impose substantial costs on small video providers that disproportionately serve rural Americans
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and that these costs would have a devastating impact on many of these companies. For example, the
American Cable Association has told the FCC that the Commission’s proposal, if implemented, would
cause 200 of its members to stop offering video service or go out of business altogether. And other
companies, in order to comply with these rules, would shift money away from rural broadband
deployment. For these reasons, to rural Americans, the FCC’s proposal would mean fewer video options
and less broadband. The best way to avoid this would be for the FCC to abandon the misguided proposal
set forth in the NPRM. But if it does not do that, the Commission should at least exempt small video
providers from these onerous new regulations.

The Honorable Billy Long

Q1.  Commissioner Pai, [ would like to get your thoughts in comparing the FCC’s existing set-
top box proposal with the ‘ditch the box’ alternative approach that was recently presented
to the FCC. The ‘ditch the box’/apps approach appears to better reflect consumer
preferences in the market and is consistent with the trend of consumers accessing
competitive video over apps on a multitude of their devices,. Would you agree thatin
comparison to the consumer apps approach, the FCC’s current set-top box proposal will
take years longer and cost significantly more to develop and implement? In addition, do
you agree that the apps approach will accelerate innovation since it will enable rapid
updates by both device manufacturers and Pay-TV providers?

Al.  1agree that the set-top box proposal set forth in the Commission’s NPRM would take years
longer to develop and implement than the consumer apps approach and would also be significantly more
expensive, I also agree that the consumer apps approach would be friendlier to innovation than the FCC’s
proposal.

Q2. It is clear that the TCPA, which became law in 1991, is sorely out of date and in need of
modernization. In your opinion, what parts of this existing law should Congress update?

A2.  1agree that the TCPA is sorely out of date and in need of modernization. I believe the Anti-
Spoofing Act of 2015 would be a good start. I would also support legislation to create a reassigned-
numbers database that would enable good-faith callers to determine whether a consumer’s number has
changed since that consumer gave prior express consent to receive calls from 4 company. And I see merit
in legislation that would create a safe harbor for telephone companies that seek to reduce the number of
fraudulent telemarketing calls received by consumers.

The Honorable Anna G. Eshoo

Q1.  Please provide me with answers to the following questions regarding your investigation into
the Lifeline program.

Qla. What is the scope of your investigation into the Lifeline program? Please explain how it is
not duplicative of the ongoing efforts by the FCC’s Enforcement Bureau and the
investigation being conducted by the Majority on the House Energy and Commerce
Committee,

Ala, Icommenced my investigation on the potentially dubious practices of Lifeline wireless resellers
on April 18, 2016 in light of the Commission’s investigation of Total Call Mobile. As I wrote in my first
letter to the Universal Service Administrative Company, we learned how Total Call Mobile’s sales agents
repeatedly registered duplicate subscribers to the addresses of local homeless shelters and used fake
Social Security numbers to register duplicate subscribers—all resulting in USAC’s finding 32,498
enrolled duplicates. We learned how Total Call Mobile’s sales agents repeatedly overrode the safeguards
or the National Lifeline Accountability Database (NLAD)—abuse so far-reaching that at one point,



127

99.8% of Total Call Mobile’s new subscribers were the result of overrides. We learned how Total Call
Mobile heavily relied on Supplemental Nutrition Assistance Program (SNAP) cards to register
subscribers—in large part because that program can so easily be abused. And we learned that Total Call
Mobile was not alone: Its sales agents testified that they worked side-by-side with the sales agents of
other Lifeline wireless resellers and that they learned how to exploit the program from sales agents and
supervisors who worked at various points for still other Lifeline wireless resellers.

From the outset of my investigation, I have followed the evidence where it has led. For example,
I've refined my investigation to target companies with seemingly anomalous results in the data and to
examine rules and processes that appeared to invite exploitation. 1have been coordinating my efforts
with the FCC’s Enforcement Bureau and the FCC’s Office of the Inspector General, and they have
assured me they would take the evidence I have uncovered into account as they pursue their independent
investigations. My staff has also briefed the Majority on the House Energy and Commerce Committee on
my office’s investigation, per their request.

Q1b. How much in taxpayer resources have you spent on this investigation to date?

Alb. Commission staff has informed my office that to date, we have spent $3.76 in postage to carry out
this investigation.

Qlc. 'When do you expect to conclude your investigation?

Alc. Thave not established any particular timeline.

The Honorable Bobby Rush

Q1. 1 understand and appreciate the Commission’s desire for strong consumer protection
standards, including a broad definition of personally identifiable information, but do you
have any concerns about second and third order unintended effects on things that help
consumers such as Caller ID or the protections provided by the Telephone Consumer
Protection Act? If so, what, if anything, is being done to mitigate these effects?

Al.  lagree that the Commission’s proposed definition of personally identifiable information is
extremely broad in the privacy rulemaking and that restricting the use of all such information may in fact
hurt consumers rather than help them. That is one of the reasons [ dissented from the Commission’s
proposal, My colleagues who voted for the Commission’s proposal would be in a better position than I to
explain what, if anything, is being done to mitigate these effects.

The Honorable G.K. Butterfield

Q1. Commissioners, for the rural areas that require more broadband infrastructure investment,
do you see any dangers if the Commission’s final rule on Business Data Services (special
access) fails to fully recognize the real cost to provide fiber and other BDS services?

Al.  Failing to recognize the true costs of providing special access services in rural America would
likely lead the Commission to adopt rate caps in such areas that are below cost. Recent economic
analyses by a variety of parties have shown that the assumptions in the original proposal do not reflect the
actual cost of serving rural America.

Q2. If the order overshoots the mark, what could it do to rural economic development, jobs, and
anchor institutions if BDS providers can’t make the investment to provide service?

A2, If the Commission sets rates below costs in rural America, that will dampen investment by
incumbent carriers in rural America and drive out their competitors entirely. That means less deployment
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and fewer jobs. That means economic stagnation, not growth. And that means slower speeds for anchor
institutions, mobile data networks, and consumers.
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August 25, 2016

The Honorable Michael O'Rielly
Commissioner

Federal Communications Commission
445 12th Street, N.W,

Washington, DC 20024

Dear Commissioner O’Rielly:
Thank you for appearing before the Subcommittee on Cx ications and Technology on

Tuesday, July 12, 2016, to testify at the hearing entitled “Oversight of the Federal Communications
Commission.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your-responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a
transmittal letter by the close of business on September 8, 2016, Your responses should be mailed to
Greg Watson, Legislative Clerk, Committes on Energy and Commerce, 2125 Rayburn House Office
Building, Washington, DC 20515 and e-mailed in Word format to Greg, Watson@mail.house.gov.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Subcommittee on Communications and Technology

ce: Anna G. Eshoo, Ranking Member, Subcc ittee on Cc ications and Technology
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON

Mike O’Rielly
Commissioner

September 8, 2016

Via U.S. Mail and Email

Mr. Greg Watson

Legislative Clerk

Committee on Energy and Commerce
2125 Rayburn House Office Building
Washington, DC 20515

Re:  Questions for the Record
July 12, 2016 Hearing before the House Energy and Commerce
Subcommittee on Communications and Technology
“Oversight Hearing of the Federal Communications Commission”

Dear Mr. Watson:
Please find enclosed my responses to the questions for the record in connection with my
testimony at the July 12, 2016 hearing entitled “Oversight of the Federal Communications

Commission,”

A copy of this letter and responses are also being sent to you today via email at

Greg. Watson@mail. house.gov.

Thank you and please do not hesitate to contact me if you should have any questions.

Michael O’Rielly
Commissioner

Enclosure

cc w/enc: Greg. Watson@mail.house.gov

445 12TH STREET SW WASHINGTON, DC 20554 & 202-418-2300
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Attachment — Additional Questions for the Record

The Honorable Brett Guthrie

In your dissenting statement in the Video Navigation Choices proceeding, you stated that “the
statutory authority on which this fantasy rests is equally far-fetched.”

1. Is the statutory authority you were referring to section 629 of the Communications Act?
Yes.
a. When was section 629 added to the Communications Act?
It was enacted as part of the Telecommunications Act of 1996 (P.L. 104-104).

2. Section 203 of H.R. 1555 as introduced on May 3, 1995, was entitled “competitive
availability of navigation devices.” Was section 203 competitive availability of
navigation devices included in the final bill that passed the House on August 4, 19957

No, not as originally drafted. A similar, but less extensive, version was adopted as
part of the final bill that became law.

a. Did the Conference Agreement with respect to competitive availability of
navigation devices indicate that “The conference agreement adopts the House
provision...”?

Yes, but it states that such adeption occurred “with modifications” to the
House provision.

b. Was the sponsor of H.R. 1555 and House Floor Manager for that bill then-
Chairman of the House Commerce Committee Tom Bliley from Virginia, and was
Chairman Bliley also the leading advocate for the adoption of the competitive
availability of navigation devices provision that ultimately became section 6297

Yes.

¢. For whom did you work in the time period from May 3, 1995, until President
Clinton signed the Telecommunications Act of 1996 into law on February 8,
1996?

1 was employed by the House Commerce Committee, the name by which the
House Energy and Commerce Committee was referred to at the time, led by
then-Chairman Bliley.
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3. To what extent does your knowledge of the legislative history of section 629 and
Chairman Bliley’s intent contribute to your conclusion that “the statutory authority on
which this fantasy rests is equally far-fetched”?

My views on the statutory provision are based on the reading of the language itself.
1t is my belief that the Notice of Proposed Rulemaking, as approved by the
Commission, exceeds the statutory authority provided the Commission. In
particular, its reach to cover non-device or non-equipment “set top boxes” is beyond
what Congress authorized. These views, however, are also supported by my
experience working for then-Chairman Bliley, my knowledge of the compromises
that were made to facilitate the enactment of the Telecommunications Act of 1996,
and my understanding of the context and make-up on the House of Representatives
at that time.

The Honorable Pete Olson

1. Itisnot often that you hear from regulators to not expand their jurisdiction. However,
both of you have expressed concern with the ISP privacy NPRM and reiterated that he
Federal Trade Commission already regulates ISP privacy and it does it well.

a. Do you think the FTC is the better ISP privacy regulator? Can you elaborate?

While use of the word “better” is a relative term, the FTC has far more
experience and resources dedicated to the issue of privacy than the FCC.
The FTC, through decades of involvement, is capable of considering the
complex issues that arise when considering privacy in general or broadband
privacy, more specifically. Although I may not agree on each and every
decision that it makes, it is my belief that the FTC has properly earned its
reputation, subject to change, as a thoughtful but appropriately forceful
regulator on the issue of privacy.

2. Shouldn’t the FCC adopt broadband privacy rules that are consistent with the FTC’s
privacy framework and the Administration’s 2012 Privacy Report and Consumer Privacy
Bill of Rights ~ i.¢., a technology-neutral approach that applies consistent rules based on
the type of data and how it’s being used, and requires opt-in consent solely for the use
and disclosure of sensitive information such as financial, health, and children’s data, as
the FTC has determined — rather than pursue the radical departure from this highly
successful approach that the FCC’s NPRM is proposing, especially since this departure
would deprive consumers of innovative and lower-priced offerings that they routinely
receive today, block ISPs from bringing new competition to the highly concentrated
online advertising market, and provide substantial ammunition to those seeking to legally
challenge and dismantle the recently approved EU-US Privacy Shield by calling into
question the adequacy of the FTC’s privacy framework which is a key component of this
important international agreement?
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If the FCC is going to adopt broadband-specific privacy regulations, I agree that —
for the reasons you outline and others — such regulations should be consistent with
the approach and structure used by the FTC.

3. Iwant to ask about the new broadcast standard — Next Generation Television — which the
NAB and the Consumer Technology Association submitted to the FCC for approval in
April. This new optional standard has the potential to bring new benefits to consumers
and will help broadcasters retain their important role in providing local news and
additional services to viewers, Can you comment on this new standard and give us a
sense of when the FCC will issue a proposed rule on adoption of this innovative optional
new technology?

Chairman Wheeler is best positioned to answer the timing portion of your question,
although I hope Commission consideration is not unnecessarily delayed. In my
preliminary review, there is a lot to like with the new ATSC 3.0 set of standards,
even though a good portion of them are still being decided. I would prefer that the
Commission take an approach that eliminates barriers to any new standard, rather
than seek to endorse one particular standard or set of standards. The television
industry would benefit from a structure whereby a broadcaster can upgrade its
delivery standard as it sees fit, similar to how the wireless industry does for its
delivery standards, rather than require Commission action each time technology
changes.

The Honorable Mike Pompeo

1. Commissioner O’Rielly, Chairman Nunes and I sent a letter to Chairman Wheeler asking
him a series of questions related to his set-top box proposal and cybersecurity. I’d like to
ask for your response related to foreign manufacturers and software developers.

a. Under the current NPRM on set top boxes - How will the FCC determine whether
a foreign manufacturer or software developer has transferred U.S. consumer,
business or government information outside of the U.S.?

In reading the text of the NPRM, which I did not suppert, it is unclear how
the Commission would be able to do so.

b. How will the FCC determine whether such manufacturer or software developer
has transferred U.S. consumer, business or government information to another
foreign entity?

I do not know of any mechanism available to the Commission to monitor or
prevent such information transfer,

¢. If a foreign manufacturer or software developer has transferred U.S. consumer,
business or government information outside of the U.S., what legal recourse
would the FCC have to stop the foreign entity from using or sharing the
information?
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Similarly, I do not know of any mechanism available to the Commission to
stop a foreign entity from using or sharing such information.

2. Commissioner O’Rielly, to accommodate concerns of programmers, Chairman Wheeler
has said that he would allow pay-TV providers to cut off content to consumer electronics
and application providers that do not abide by certain conditions. That might stem further
injury.

a. But the FCC would not be able to award damages to programmers to compensate
them for the harm that has already occurred, correct?

Correct.

b. And while in some cases the FCC can assess fines that go to the Treasury, the
FCC would not have jurisdiction over consumer electronics and application
providers to assess even fines here, right?

Depending on the provider and the practices in question, the Commission
may have limited jurisdiction to enact any penalty.

3. The White House released a privacy report in 2012 which endorsed a “level playing field
for companies and a consistent set of expectations for consumers.” Also, the FTC
explained in its 2012 Privacy Guidelines that “any privacy framework should be
technology neutral” and noted that ISPs are just one type of large platform provider.

a. Do you believe consumers’ expect the same information about their online
activity to be subject to different privacy rules depending upon the type of entity
collecting their information online?

No, numerous surveys and consumer input have shown that consumers tend
to support privacy structures that are responsive to the sensitivity of the
information or material. I am not aware of widespread support for treating
information differently based on what type or organizational structure of
entity may collect, share or use it.

4. Student loan debt continues to be a major problem for many Americans, with default
rates climbing up each year. Services of federal student loan debt are legally obligated,
by their contracts with the Department of Education, to reach out multiple times to
borrowers to help them understand all of their options as they face their obligation to
repay debts. Yet, at the same time you have the TCPA, which holds those same
companies strictly liable when they in good faith call a borrower who has consented to
that outreach but the borrower has changed his/her number and so the call goes to
someone who now answers to that reassigned number. On July 5, the FCC released its
Declaratory Ruling in which you said, “we clarify that the TCPA does not apply to calls
made by or on behalf of the federal government in the conduct of official government
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business, except when a call made by a contractor does not comply with the
government’s instructions.”

a. Is it your opinion that student loan servicers, while following their legal
obligations in their contracts with the Department of Education, should be exempt
from TCPA? Yes or no; and if no, why?

Yes.

The Honorable Gus Bilirakis

1.

In March we talked about the uncertainty facing businesses of all sizes that have sprung
up from applying the outdated TCPA to modern forms of communication. Some
industries have been exempted from the rules, while others are still constrained with this
uncertainty and are petitioning the FCC on an individual basis. Since it doesn’t appear
that a TCPA overhaul is on the docket anytime soon, can we do more to expedite these
petitions?

I am supportive of efforts to expedite consideration of properly submitted petitions,
because the Commission’s interpretation of the TCPA is preventing legitimate
companies from offering legitimate services to those consumers that want them. At
the current time, my colleagues at the Commission may have a different view.

Commissioner O’Reilly, you’ve recently outlined over two dozen process related areas
where the FCC could improve in terms of efficiency and transparency. Are mandatory,
timely responses to petitions one of those improvements that could help businesses
conduct their business with certainty?

Consistent with legislation approved by this Committee, I support the establishment
of deadlines for consideration of pefitions submitted by outside parties. That
doesn’t always mean that I will approve of such petitions, but no one should have to
wait years upon years for a decision by the Commission. Beyond providing
certainty and finality, such deadlines would also allow petitioners to expedite
judicial review, as appropriate.

. I'm troubled by the outdated restrictions that remain in place after the required

Quadrennial Review has finally been completed by the FCC. Can you explain what the
potential impact of not updating ownership rules means for broadcasters and newspapers
that operate in the modern, competitive media marketplace?

The Commission’s unwillingness to update its media ownership rules unfairly
harms broadcasters and newspapers, denying new investment opportunities for
potential buyers/sellers in such markets, synergies of operations, and the ability to
respond to the competitive pressures that exist in the current media environment.

The Honorable Billy Long
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. It is clear that the TCPA, which became law in 1991, is sorely out of date and in need of

modernization. In your opinion, what parts of this existing law should Congress update?

While I generally refrain from offering eritiques of existing laws, TCPA was crafted
before the widespread deployment of wireless devices and their adoption as a
substitute for landline telephones. The wireless provisions do not tend to reflect
modern consumer usage. Further, TCPA is known as a “bounty statute” because of
its private right of action, which has been abused by a subset of plaintiffs seeking to
exploit the law for profiteering. The most significant problem with the TCPA is not
with the law itself, but with the Commission’s interpretation of if, which is being
challenged in court at the current time. A reasonable, but forceful, interpretation,
as opposed to the one approved by the Commission last year, would provide more
certainty and reduced the unnecessary petitions for relief by legitimate companies.

The Honorable Bobby Rush

L.

I understand and appreciate the Commission’s desire for strong consumer protection
standards, including a broad definition of personally identifiable information, but do you
have any concerns about second and third order unintended effects on things that help
consumers such as Caller ID or the protections provided by the Telephone Consumer
Protection Act? If so, what, if anything, is being done to mitigate these effects?

Yes, I have expressed deep concerns and have dissented on items over the
unintended consequences of the Commission’s actions. Unfortunately, the
Commission seems determined to rush ahead to establish new regulatory burdens
without clearly understanding the totality of impact, with its TCPA consolidated
declaratory ruling item from last year being just one example. The Commission
also shuns any effort to conduct cost-benefit analysis prior to adopting new
regulations. To rectify, I have advocated that the Commission spend greater effort
understanding the impact of its decisions, including conducting a full and rigorous
cost-benefit analysis before adopting new rules.

The Honorable G.K. Butterfield

2. Commissioners, for the rural areas that require more broadband infrastructure investment,

do you see any dangers if the Commission's final rule on Business Data Services (special
access) fails to fully recognize the real cost to provide fiber and other BDS services?

Yes, it is highly likely that, in the more rural parts of America, providers will simply
choese not to invest in or build out facilities or ultimately withdraw services if they
are not properly compensated.

If the order overshoots the mark, what could it do to rural economic development, jobs,
and anchor institutions if BDS providers can't make the investment to provide service?

Reducing competition or eliminating providers in more rural areas not only harms
the businesses that seek such services, but will also reduce the benefits of those

6
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services in which special access is a vital component. For instance, wireless
providers offering broadband in these areas will have fewer choices — if any — of
fiber providers needed to connect wireless towers to the Internet and other services.
Overall, the Commission’s item has the potential to negatively impact the
development, employment and overall health of those affected communities.
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