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THE ACA’S COST SHARING REDUCTION PRO-
GRAM: RAMIFICATIONS OF THE ADMINIS-
TRATION’S DECISION ON THE SOURCE OF
FUNDING FOR THE CSR PROGRAM

FRIDAY, JULY 8, 2016

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 9:15 a.m., in room
2322 Rayburn House Office Building, Hon. Tim Murphy (chairman
of the subcommittee) presiding.

Members present: Representatives Murphy, McKinley, Burgess,
Blackburn, Griffith, Bucshon, Flores, Mullin, Collins, Cramer,
Upton (ex officio), DeGette, Schakowsky, Castor, Tonko, Clarke,
Kennedy, Green, and Welch.

Staff present: Gary Andres, Staff Director; Jennifer Barblan,
Counsel, Oversight and Investigations; Jessica Donlon, Counsel,
Oversight and Investigations; Jay Gulshen, Staff Assistant; Brit-
tany Havens, Professional Staff, Oversight and Investigations;
Charles Ingebretson, Chief Counsel, Oversight and Investigations;
Jennifer Sherman, Press Secretary; Dylan Vorbach, Deputy Press
Secretary.

OPENING STATEMENT OF HON. TIM MURPHY, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. MurPHY. Good morning, everyone. Just first announce that
we know there are a number of things happening over in the Cap-
itol building and on the floor. We will move as quickly and readily
as possible, so I appreciate members’ patience in trying to get
through onto the witnesses. Thank you. If someone could get the
door in the back of the room I would appreciate that.

So this is a hearing of the Energy and Commerce Committee on
the ACA’s Cost Sharing Reduction Program: Ramifications on the
Administration’s Decision on the Source of Funding for the CSR
Program. Let me say the Constitution is clear. No money shall be
drawn from the Treasury but in consequence of appropriations
made by law.

This means that the Executive Branch cannot spend money un-
less Congress says they can. Yet just yesterday, the Assistant Sec-
retary for Tax Policy at the Department of Treasury testified before
the Ways and Means Committee, “If Congress doesn’t want the
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monies appropriated it could pass a law saying do not appropriate
the monies from that account.” That is a direct quote. It is in direct
contradiction to the principles of appropriations law, it is an affront
to the powers granted to Congress in the Constitution, and I don’t
agree with the concept of that which is not forbidden is permitted.

We are here today to examine the ramifications of the Adminis-
tration’s illegal decision to fund the Affordable Care Act’s Cost
Sharing Reduction program to a permanent appropriation. We
aren’t here to discuss whether or not the decision is illegal. A fed-
eral district court has already decided that it is. We are here today
to talk about the consequence of the Administration’s brazen at-
tempt to grab the power of the purse from Congress.

The ACA established the CSR program but did not fund it. The
Administration knew this and requested an annual appropriation
for the CSR program in the President’s fiscal year 2014 budget re-
quest. Congress, however, denied that request. But just a few
months later, the Administration began making CSR payments
anyway. How? Well, the Administration decided to raid the perma-
nent appropriations for tax refunds and credits, an action which
violated the most fundamental tenet of appropriations law.

In February 2015, alongside the Committee on Ways and Means,
this committee launched an investigation into the Administration’s
actions. The committee’s investigation sought to understand the
facts surrounding the Administration’s decision to fund the CSR
program through a permanent appropriation. Our questions were
straightforward and included when and how this decision was
made and who made it.

From the onset, the Administration has refused to cooperate with
the committee investigation, but despite the Administration’s re-
lentless efforts to obstruct our necessary investigation we were able
to shed some light on the Administration’s decision. The details of
the findings from the committee investigation are outlined in our
joint report that was released yesterday. And I believe this is the
report. You should all have that.

The Administration’s position essentially boils down to this.
Don’t judge my actions, judge my intentions. The President swore
an oath to preserve, protect, and defend the Constitution, as mem-
bers of Congress we have each done the same.

And again this Administration seems to believe it is above the
law, and let me be clear: none of us are. This decision is not about
the merits of the Affordable Care Act or the ability to provide
health care for anyone. I certainly believe we should be doing some-
thing to help those, particularly those who are low income who
struggle for health issues, but this is about a constitutional ques-
tion and will this committee and this Congress uphold the Con-
stitution or look the other way? No matter your position on the
merits of the Affordable Care Act, we should all agree that we all
must follow the law.

Today’s hearing will examine the consequences of the findings
from the committee’s investigation into the Administration’s deci-
sion to unconstitutionally fund the CSR program through a perma-
nent appropriation. These consequences are widespread and they
impact the ACA, they impact appropriations law, and they impact
congressional oversight.
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The Obama administration’s actions with respect to the CSR pro-
gram are part of the broader pattern. There are clear problems
with the law if the Administration must violate the Constitution to
keep the law afloat. And it is not just the CSR program. There are
also problems with the Transitional Reinsurance Program, the Risk
Corridors, the Basic Health Program and the list goes on. There
are broad institutional concerns in play here.

The Constitution clearly states that the power of the purse lies
not with the executive but with congressional branch. This provides
Congress an important check on the executive branch and that ap-
plies to any President of any party at any time. The President’s
claim of appropriations by inference, however, turns the Constitu-
tion on its head and threatens this important power of Congress.

Finally, we as an institution must confront the executive
branch’s position that can dictate the terms of our oversight. Over-
sight is critical to a functioning democracy and that is why the
Constitution grants Congress extensive authority to oversee and in-
vestigate executive branch activities. That is how we improve the
efficiency and effectiveness of the laws and how we eliminate
waste, fraud, and abuse from government.

As our report makes clear, the executive branch has gone to
great lengths to keep information about the Cost Sharing Reduc-
tion Program from Congress and therefore the American people. If
they think what they are doing is legal then I would invite them
to come before this committee and explain it. This subcommittee
cannot and will not accept any witness tactics that is delay and
deny.

In fact, again today we have another instance of the Administra-
tion’s obstruction. The committee invited Department of Health
and Human Services’ Secretary Burwell or a designee of her choos-
ing to attend today’s hearing, but the Department has failed to pro-
vide anyone. For the alleged most transparent Administration in
history, this Administration is trying its utmost to avoid congres-
sional scrutiny and that begs the question is someone trying to
hide something.

I want to thank our esteemed panel of witnesses for appearing
today. We look forward to listening to your expert opinions on the
consequences of the Administration’s actions.

[The statement of Mr. Murphy follows:]

THE PREPARED STATEMENT OF HON. TiIM MURPHY

The Constitution is clear—“No Money shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law.” This means that the Executive
branch cannot spend money unless Congress says it can. Yet, just yesterday, the As-
sistant Secretary for Tax Policy at the Department of the Treasury testified before
the Ways and Means Committee, “If Congress doesn’t want the monies appro-
priated, it could pass a law saying do not appropriate the monies from that ac-
count.” That is a direct quote. It is in direct contradiction to principles of appropria-
tions law and it is an affront to the powers granted to Congress in the Constitution.
That which is not forbidden is permitted.

We are here today to examine the ramifications of the Administration’s illegal de-
cision to fund the Affordable Care Act’s “cost sharing reduction” program through
a permanent appropriation. We aren’t here to discuss whether or not the decision
is illegal—a federal district court has already decided that it is. We are here today
to talk about the consequences of the administration’s brazen attempt to grab the
power of the purse from the Congress.
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The ACA established the CSR program, but did not fund it. The Administration
knew this, and requested an annual appropriation for the CSR program in the
President’s Fiscal Year 2014 budget request. Congress, however, denied that re-
quest.

But just a few months later, the Administration began making CSR payments
anyway. How? The Administration decided to raid the permanent appropriation for
tax refunds and credits—an action which violated the most fundamental tenet of ap-
propriations law.

In February 2015, alongside the Committee on Ways and Means, this Committee
launched an investigation into the Administration’s actions. The Committees’ inves-
tigation sought to understand the facts surrounding the Administration’s decision
to fund the CSR program through a permanent appropriation. Our questions were
straightforward, and included when, and how this decision was made, and who
made it.

From the outset, the Administration has refused to cooperate with the Commit-
tees’ investigation. But despite the Administration’s relentless efforts to obstruct our
necessary investigation, we were able to shed some light on the Administration’s de-
cision. The details and findings from the Committees’ investigation are outlined in
our joint report that was released yesterday.

The Administration’s position essentially boils down to this—don’t judge my ac-
tions, judge my intentions. The President swore an oath to preserve, protect, and
defend the Constitution. As Members of Congress, we have each done the same. Yet,
again, this Administration seems to believe it is above the law. Let me be clear—
it is not.

This hearing is not about the merits of the ACA or ability to provide healthcare
for anyone. It is about a constitutional question and will this committee and this
congress uphold the constitution or look the other way. No matter your position on
the merits of the Affordable Care Act, we should all agree that the executive branch
must follow the law.

Today’s hearing will examine the consequences of the findings from the Commit-
tees’ investigation into the Administration’s decision to unconstitutionally fund the
CSR program through a permanent appropriation. These consequences are wide-
spread-they impact the ACA, they impact appropriations law, and they impact con-
gressional oversight.

The Obama Administration’s actions with respect to the CSR program are part
of a broader pattern. There are clear problems with the law if the Administration
must violate the Constitution to keep the law afloat. And it’s not just the CSR pro-
gram—there are also problems with the Transitional Reinsurance Program, the
Risk Corridors, the Basic Health Program, and the list goes on.

There are also broad institutional concerns at play here. The Constitution clearly
states that the power of the purse lies not with the Executive, but with the Con-
gress. This provides Congress an important check on the Executive branch. And
that applies to any president, of any party at any time. The President’s claim of ap-
propriation by inference, however, turns the Constitution on its head and threatens
this important power of Congress.

Finally, we as an institution must confront the Executive branch’s position that
it can dictate the terms of our oversight. Oversight is critical to a functioning de-
mocracy. This is why the Constitution grants Congress extensive authority to over-
see and investigate Executive branch activities. It is how we improve the efficiency
and effectiveness of the laws, and how we eliminate waste, fraud, and abuse from
government.

As our report makes clear, the Executive branch has gone to great lengths to keep
information about the cost sharing reduction program from the Congress, and there-
fore from the American people. If they think what they are doing is legal, then come
before this committee and explain it. But instead, they delay and deny. In fact,
again today, we have another instance of the Administration’s obstruction. The
Committee invited Department of Health and Human Services Secretary Burwell-
or a designee of her choosing-to attend today’s hearing, but the Department has
failed to provide anyone. For the alleged “most transparent Administration in his-
tory,” this Administration is trying its utmost to avoid Congressional scrutiny. That
begs the question: What are they trying to hide?

I want to thank our esteemed panel of witnesses for appearing today. We look for-
ward to listening to your expert opinions on the consequences of the Administra-
tion’s actions. I now recognize the Ranking Member of the Subcommittee, Ms.
DeGette, for 5 minutes.
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Mr. MurPHY. And before I recognize the ranking member of the
subcommittee, Ms. DeGette, I want to personally thank this com-
mittee for what was done for mental health reform, particularly my
friend, Ms. DeGette, and everybody here steadfast in investigating
a very important question of this nation. The chair, the vice chair,
the full committee, the ranking members, it is powerful what came
through and I personally want to thank you for that. But now I
recognize the ranking member of the subcommittee, Ms. DeGette,
for 5 minutes.

OPENING STATEMENT OF HON. DIANA DEGETTE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Ms. DEGETTE. Thank you, Mr. Chairman, and thanks for your
praise on the mental health bill. It really was a joint effort. There
were a lot of bumps in the road and difficult negotiations. That is
an example of what this committee can do when we really work to-
gether. And as I said in this committee and on the floor, it is a
really good first step. Now we need funding and I think we all
know that.

Unfortunately today’s hearing is not a productive hearing like all
of our mental health hearings were, and it is really not intended
to improve the ACA or to improve the affordability of health care
for middle income and low income people. It is yet another hearing
to bash the Administration as they tried to do their best to imple-
ment—well, to enact and implement the Affordable Care Act.

Just for the record, it is the 17th hearing that this subcommittee
has had since the ACA was passed into law in 2010 in Congress
alone. Nearly one-fifth of the hearings that we have had in this
subcommittee have focused on ACA oversight. As I have said re-
peatedly in my various statements in this committee, I wouldn’t
mind that if there actually was an attempt to do something to im-
prove the way the ACA works.

Now obviously we try to enact constitutional legislation in this
Congress. That is our job. That is the thing we were sworn to up-
hold. But we do have a judicial branch which is there to give
checks and balances just in case people get it wrong, and in this
case the House Republicans decided that they thought the CSR
was unconstitutional. Well, it is not this committee’s job to deter-
mine whether this program is unconstitutional or not. It is the
court’s job.

And guess what. The House Republicans filed a lawsuit in fed-
eral court. They asked the judge to decide between conflicting in-
terpretations of the law. And guess what. The trial court judge ac-
tually chose to rule on the merits of the case and the judge ruled
for the House Republicans and said in fact according to that judge’s
position that this provision of the ACA was not constitutional and
now the Administration is appealing that decision.

So what are we doing here today? This matter is in the courts.
Now I am not here to say whether it is my opinion, even though
I am a lawyer, about whether this is constitutional or not, but I
will say that everything I knew in the deliberation of this bill was
everybody believed this provision to be constitutional. And so once
again we are having this oversight where we are hauling in the Ad-
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ministration, we are hauling in other people to talk about whether
this provision, this Cost Sharing Reduction Program is constitu-
tional or not, but in fact what we should be talking about is what
are we going to do to improve the ACA so that the middle class and
lower income taxpayers can afford health care?

Mr. Chairman, I was glad to hear you say that it is not about
the merits of health care or provision of health care to low income
people, but isn’t that really what we should be worried about?
Shouldn’t we let the courts worry about the ins and outs of the con-
stitutionality? And if in fact the appeals court upholds the trial
court decision, shouldn’t it be our job to try to figure out how to
give some kind of subsidies or other offsets to middle and low in-
come people so they can afford health care?

There is nothing I have seen since 2009 to indicate that there
was any ill will on behalf of the Administration with respect to the
low cost fund, or the Cost Sharing Reduction Program. There is no
indication that the Administration knowingly violated the Constitu-
tion. They in fact thought that it was constitutional.

So why are we here? Once again we are here to bash the ACA,
to rake the Administration through the mud, and to continue to
question this policy. I think it would be much more useful for this
committee to look at legislation or to look at policies that would
help fix this program and help make it affordable to get health
care. With that I yield back.

Mr. MurpPHY. The gentlelady yields back, and I will recognize the
chairman of the full committee, Mr. Upton, for 5 minutes.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UpTON. Well, thanks, Mr. Chairman. Again, kudos on mental
health. It was a great effort, and if I remember it passed our full
committee 53 to nothing, so that is not a bad mark.

So it was nearly 18 months ago when former Ways and Means
chair Paul Ryan and I sent our first letter to the Administration
requesting documents and information about the source of funding
for the health law Cost Sharing Reduction, CSR, Program. Chair-
man Brady now continued on with me in this investigation after
he became chairman of Ways and Means late last year, and we be-
lieved then and still believe today that the President illegally and
unconstitutionally funded this program to a permanent appropria-
tion used primarily to pay back tax refunds.

Over the course of the investigation we have sent more than a
dozen letters and interviewed just as many Administration offi-
cials. We have been forced to issue subpoenas to the Administra-
tion for documents on the issue and I sent three subpoenas myself.
And we have learned a lot during this time despite the unprece-
dented obstruction from this Administration, but there are even
basic facts that the Administration is still withholding from the
Congress.

Yesterday, the majority staff of this committee along with the
majority staff of Ways and Means released this report detailing our
investigation. We did it because folks at home in my state of Michi-
gan, but frankly across the country and elsewhere, deserve to know
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how the government is spending their hard-earned tax dollars, and
we are taking billions, talking billions in this instance.

The federal government has an obligation to each and every tax-
payer to spend the money with full transparency in accordance
with the law, and when it comes to the CSR Program I am sorry
to say that the federal government has failed to do so. This Admin-
istration has gone to great lengths to prop up the health law, going
as far to break its signature law to keep it afloat and here the Ad-
ministration won’t even give Congress the documents or the testi-
mony that we need to fully understand how they came to the deci-
sion that they made to fund the program, in my view, illegally.

Without access to the information from the executive branch we
cannot conduct the effective oversight. Without effective oversight
we can’t protect the public’s interest. Last month I proudly joined
my colleagues in introducing our proposal to replace the Affordable
Care Act once and for all. I believe that our plan offers a better
way forward. One that makes important changes to our health care
system to improve access and also to decrease costs in a way that
won’t require the federal government to secretly shuffle around bil-
lions of dollars and violate the law like we have seen this Adminis-
tration do from our report with the Affordable Care Act.

Yesterday’s hearing of Ways and Means Oversight Subcommittee
focused on the extensive findings detailed in this report. Today we
are here to talk about the long-term implications of those findings.
Our findings go far beyond the CSR Program and are important to
the future of the Affordable Care Act, appropriation laws and prin-
ciples, and even our institutional powers in the legislative branch.

We did invite Secretary Burwell to attend or provide a witness
for today’s hearing and I am disappointed that they have declined
our invitation to testify. We deserve answers and we are not going
to rest. Our work continues, and I yield to Dr. Burgess the balance
of my time.

Mr. BURGESS. I thank the Chairman for yielding, and I certainly
want to second his comment about the Department of Health and
Human Services owed us the presence of the Secretary or an appro-
priate designee to continue to investigate this issue.

As we have discovered, this Administration has disregarded the
Constitution by taking and transferring money from the authorized
and funded premium tax credit account to the Cost Sharing Reduc-
tion Program. Throughout this committee’s investigation the Ad-
ministration has gone to unprecedented lengths to delay providing
this information, often citing nonexistent legal privileges. If the Ad-
ministration’s rationale for withholding information is accepted we
risk exempting the entire executive branch from congressional
oversight.

This trend toward an all-powerful Administration must not con-
tinue in the next Administration. I look forward to hearing from
the witnesses that we do have today about the importance of trans-
parency and oversight and what this committee might do to further
prevent this type of activity in the future, and I yield to the
gentlelady from Tennessee.

Mrs. BLACKBURN. I thank the gentleman for yielding. And to the
answer as to why we are here today, we as Congress have over-
sight and that is exactly what we are doing, because we have found
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that there is money that is being reprogrammed and shifted, as Dr.
Burgess said, from one account to another without our agreement
and appropriation. It is called Article I powers. We are talking, as
Chairman Upton said, about billions of dollars. It is inappropriate.
We should be doing the oversight and making the determination of
what is happening with these dollars. And with that I yield back
the balance of my time.

Mr. MurPHY. I thank you, and now recognize Mr. Green of Texas
for 5 minutes.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you, Mr. Chairman. It is my job to give our
ranking member’s statement today because I think he is locked
down in the Capitol. But before we do that, the issue of litigation
brought by the Republican majority, it is not unusual that a liti-
gant would not show up and not come to a hearing while you are
in the court process.

We know the district court made a ruling and that is on appeal,
so I don’t think there is any problem with somebody from the Ad-
ministration not showing up simply because we can decide, we
have an opinion between all of us on what is constitutional but
that doesn’t matter. The folks who make that decision sit in the
black robes over in the Supreme Court building. So I don’t think
there is any problem with the Administration not showing up, be-
cause since the litigation was brought by the majority and let’s let
the courts work its way through that. But now I will go to my col-
league’s opening statement.

When we passed the Affordable Care Act into law over 6 years
ago, we dramatically changed the health care landscape in the
United States. The law has made access to comprehensive afford-
able health care a reality for the American people, and at the close
of the third open enrollment earlier this year nearly 13 million peo-
ple had selected health plans or had been reenrolled in quality, af-
fordable health insurance through the federal or state exchanges.

The uninsured rate has fallen to a historic low, and an estimated
10 or 20 million previously uninsured adults have gained coverage
since the passage of the bill in 2010. To help limit health care costs
to consumers, the law includes several mechanisms like the Cost
Share Reduction or the CSR Program assists low and middle in-
come Americans afford their deductibles, copayments and coinsur-
ance.

CSRs are also help that ensure that out-of-pocket health care
costs do not place a crippling financial burden on American fami-
lies. Many health care enrollees have taken advantage of the bene-
fits offered by the CSR program. Of the approximately 11.1 million
consumers who were enrolled at the end of March of this year, 57
percent or nearly 6.4 million individuals were benefiting from the
CSRs to make their coverage more affordable.

This CSR program is proven effective in accomplishing what it
was designed to do. One study estimates that Americans who are
eligible for cost sharing reductions would save an average of $479
each year. Yet if you listen to my colleagues on the other side of
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the aisle, you will hear nothing about the benefits of the CSR Pro-
gram or about the Affordable Care Act at all.

But despite the overwhelming success of the law, this committee
has chosen to hold yet another hearing to attack and undermine
the Affordable Care Act. This is nothing new. The Republican ma-
jority spent 6 years promising to repeal and replace the Affordable
Care Act but we have yet to see a meaningful piece of legislation,
and I might add until the last week. They recently unveiled a plan
that falls laughingly short in providing quality, affordable coverage
for our constituents and their constituents.

Those watching this hearing need to understand that the Repub-
lican majority is exclusively focused on taking down the Affordable
Care Act. They have now voted 64 times to undermine or repeal
the Affordable Care Act. They have held hearings, sent letters, doc-
ument requests, conducted interviews, and issued subpoenas. They
have filed an unprecedented lawsuit in federal court to challenge
the Cost Share Reduction Program.

There are certain ways we could be conducting meaningful over-
sight of the Affordable Care Act and I am sure we could come to-
gether and improve the law and enhance the coverage and options
available to our constituents. But this hearing and this investiga-
tion will do no such thing. Hearings like this only serve to hurt
Americans, reverse the progress that has been made for millions
who now benefit from the law, and it is time our Republicans just
stop litigating the past and to work with us to continue improving
the health care quality of the country.

Anybody else want the time, the minute?

Mr. MurpPHY. Well, I think the gentleman

Mr. GREEN. Being a former state senator I could continue to talk
for a minute but I would be glad to yield back.

Mr. MUrPHY. Well, Senator, I understand. Having been a senator
myself I understand that senators are given unlimited time to
speak and they always manage to exceed it. But thank you.

I ask unanimous consent that the members’ opening statements
be introduced into the record, and without objection, the documents
will be entered into the record.

I would now like to introduce the witnesses for today’s hearing.
First, we have Mr. Doug Badger who will lead off our panel. Mr.
Badger is a former White House Senior U.S. Senate Policy Advisor,
currently a senior fellow at the Galen Institute. We thank Mr.
Badger for being with us today, and we look forward to his com-
ments. We also want to welcome Tom Miller. A resident fellow at
the American Enterprise Institute, Mr. Miller studies health care
policy including health insurance and market-based alternatives to
the Affordable Care Act. Thanks to Mr. Miller for appearing before
us today and we appreciate your testimony.

Next, we welcome legislative consultant Mr. Morton Rosenberg.
For over 35 years, Mr. Rosenberg was a specialist in the American
Public Law with the American Law Division of the Congressional
Research Service where among other topics he focused on the scope
and application of congressional oversight and investigative prerog-
atives. He has been in the forefront of these issues and we appre-
ciate him being here today and offering his testimony on this im-
portant issue. And finally we would like to introduce Mr. Simon
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Lazarus who is senior counsel with The Constitutional Account-
ability Center. We thank him for being with us today.

I want to again thank all of our witnesses. It is quite an es-
teemed panel with probably a century or more of experience, so we
look forward to hearing from you.

Now you are all aware this committee is holding an investigative
hearing and when so doing has had the practice of taking testi-
mony under oath. Do any of you have any objections to taking testi-
mony under oath? Seeing no objections, the chair then advises you
that under the rules of the House and the rules of the committee
you are entitled to be advised by counsel. Do any of you desire to
be advised by counsel today? And seeing no requests for that in
that case, will you please rise and raise your right hand and I will
swear you in.

[Witnesses sworn.]

Mr. MurpHY. Thank you. You are now all under oath and subject
to the penalties set forth in Title 18 Section 1001 of the United
States Code. We will ask you each for a 5-minute summary of your
written statement. Because we are on a tight time schedule I hope
you will pay attention to the yellow and red lights there.

Mr. Badger, you may begin.

STATEMENTS OF DOUG BADGER, SENIOR FELLOW, GALEN IN-
STITUTE; TOM MILLER, RESIDENT FELLOW, AMERICAN EN-
TERPRISE INSTITUTE; MORTON ROSENBERG, LEGISLATIVE
CONSULTANT; AND SIMON LAZARUS, SENIOR COUNSEL, THE
CONSTITUTIONAL ACCOUNTABILITY CENTER

STATEMENT OF DOUG BADGER

Mr. BADGER. Thank you, Mr. Chairman and Ranking Member
DeGette and members of the subcommittee for this opportunity to
appear before you this morning to discuss the Affordable Care Act’s
Cost Sharing Reduction Program. Implementation of that program
has been irresponsible, unaccountable, and at its heart, unlawful.
It is part of a pattern of malfeasance in ACA implementation occa-
sioned by a serious miscalculation of demand for health insurance
among young and relatively healthy people.

This miscalculation led to a series of decisions by senior officials
at the Departments of Treasury and Health and Human Services
during 2014 that ranged from the reckless to the illegal. My col-
leagues, Brian Blase of the Mercatus Center, Edmund Haislmaier
at the Heritage Foundation, and Seth Chandler at the University
of Houston, and I, have published two studies of insurer perform-
ance in the 2014 benefit year.

Our first study provided information on how insurers fared sell-
ing individual qualified health plans, QHPs. We found that cor-
porate welfare payments made to these plans in the form of rein-
surance payments and risk corridor claims averaged more than
$1,100 per enrollee, or 25 percent of premium. Put another way,
had risk corridor payments been made in full, insurers would have
received $1.25 in revenue for every dollar they collected in pre-
miums and still lost money.

Our second paper examined the relative performance of the 174
issuers that sold QHPs in both the individual and small group mar-
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kets. We found that insurers lost nearly three times as much per
enrollee selling QHPs to individuals than they did to small groups.
Those losses occurred despite billions of dollars in individual and
corporate subsidies that were available for individual QHPs but not
for group QHPs. The main reason, individual QHP enrollees in-
curred medical claims that averaged 24 percent more per enrollee
than for group QHPs. Those claims consumed 110 percent of pre-
mium dollars.

These losses continued after 2014. McKinsey and Company esti-
mates that they may have more than doubled in 2015. Now why
has this happened? Brian Blase of the Mercatus Center I think has
laid out why the rules governing the individual QHPs have pro-
duced such disastrous results for insurers that billions in lawful
and unlawful corporate subsidies cannot cure. He said, “The ACA
largely replaced risk based insurance in the individual market with
income redistribution based on age, income, and health status.”

Whatever the merits of the redistribution of wealth, Congress
cannot redistribute health. The ACA’s rule structure for the indi-
vidual market seeks to do this by requiring insurers to sell prod-
ucts that are generally unattractive to younger and healthier peo-
ple, and overcharge them for those products, while discounting pre-
miums for people who are older and less healthy. The result is a
so-called market that attracts high risk enrollees and repels low
risk ones. Such a market is incurably dysfunctional.

As this began to dawn on Administration officials during 2014,
they made a series of sudden policy reversals to entice insurers to
remain in exchanges. These included the expenditures of unappro-
priated money on the CSR Program, the diversion of billions of dol-
lars from the Treasury to insurance companies through the rein-
surance program, repeated restructuring of the reinsurance pro-
gram to make payments 40 percent more generous to insurers than
at the time they submitted their premiums, and a slow retreat
from the agency’s prior position on risk corridor budget neutrality,
an effort to turn it into a TARP-like fund that forces taxpayers to
bear the costs of bad business decisions made by big corporations.

This committee has been diligent in calling attention to these ac-
tions and Congress has acted to ensure that the risk corridor pro-
gram operates as intended. Further action is required to end the
unlawful diversion of funds from Treasury through the reinsurance
program and to ensure that lawsuits filed by insurers do not render
Congress’ budget neutrality risk corridor requirement meaningless.

The health care reform law is not working in the individual mar-
ket. The unlawful payment of corporate subsidies cannot fix it. I
am encouraged by the remarks of Ranking Member DeGette and
by the Chairman. I agree that Congress should repair the health
care reform law, but it should not overlook unlawful improvisations
that try to disguise its deficiencies. Thank you.

[The prepared statement of Doug Badger follows:]
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Written Statement of
Doug Badger
Senior Fellow, Galen Institute’
Before the the Subcommittee on Oversight and Investigations
Committee on Energy and Commerce

U.S. House of Representatives July 8, 2016

Chairman Murphy and Ranking Member DeGette, Members of the Subcommittee on Oversight
and Investigation, thank you for this opportunity to appear before you this morning to discuss the

Affordable Care Act’s cost-sharing reduction program.

Implementation of the cost-sharing reduction program has been irresponsible, unaccountable
and, at its heart, unlawful, It is part of a pattern of malfeasance in ACA implementation
occasioned by a general miscalculation about the attractiveness of individual qualified health

plans (QHPs) to millions of people who lack health insurance coverage.

Those miscalculations — by Administration officials, Washington health policy analysts and,
most significantly, some health insurance executives — led to a series of decisions by senior
officials at the departments of Treasury and Health and Human Services (HHS) during 2014 that

range from the reckless to the illegal.

While it is difficult for Congressional critics and proponents of the law to agree on much, they
should agree on this: the executive branch must follow the law, even when it could potentially

result in more insurers withdrawing from the program.

! The statement reflects the views of Mr. Badger and do not necessarily reflect those of the Galen Institute.
1
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Congress cannot avert its eyes from unlawful behavior. It must address it head-on and seek

genuine solutions to the problems that confront issuers of QHPs.
Performance of Individual QHPs

The Administration’s unlawful cost-sharing reduction payments can only be properly understood

in the context of insurer performance in the individual QHP market.

My colleagues Brian Blase of the Mercatus Center, Edmund Haislmaier at the Heritage
Foundation, Seth Chandler of the University of Houston and I have published the first two in a

series of papers examining the performance of individual QHPs during the 2014 benefit year.?

Qurs is the most comprehensive analysis to date of the impact of the ACA on the individual and
small group insurance markets in 2014. Using a data set compiled from medical loss ratio forms
insurers were required to file with HHS, we provide information on how insurers fared in their
first year selling QHPs — plans that satisfy all of the ACA’s requirements and are the same or

substantially the same as those certified to be sold on the exchanges.

Data in those filings is reported by state at the plan level, broken out by market segment
(individual and small group) and by participation in the risk corridor program. Because only

QHPs participate in the risk corridor program, we were able to identify the specific financial and

? Brian Blase, Doug Badger, and Edmund J. Haislmaier, “The Affordable Care Act in 2014: Significant Insurer
Losses Despite Substantial Subsidies,” Mercatus Center, George Mason University, April 22, 2016.
httpy//mercatus.org/publication/affordable-care-act-2014-significant-insurer-logsses-despite-substantial-subsidies and
Brian Blase, Doug Badger, Edmund F. Haislmaier and Seth J. Chandier, “Affordable Care Act in Turmoil: Large
Losses in the Individual Market Portend an Uncertain Future,” Mercatus Center, George Mason University, June 28,
2016. http://mercatus.org/publication/affordable-care-act-turmoil-large-losses-individual-market-portend-uncertain-
future
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enroliment data for those plans. We matched this data with information released by HHS on the

premium stabilization programs (risk adjustment, reinsurance and risk corridors).

Our first study examined data from 289 issuers of individual QHPs. It found that, despite
receiving reinsurance payments that were 40 percent more generous on a per enrollee basis than
insurers expected when they set their premiums, these issuers, in the aggregate, suffered
substantial losses, as proxied by risk corridor claims. Reinsurance payments to these issuers
averaged $833 per enrollee, or nearly 19 percent of premiums. Per enrollee risk corridors claims
averaged $273. These claims, even had they been made in full, would not have covered all
issuer losses. Put another way, reinsurance and risk corridor corporate subsidies averaging
$1,106 per enroliee (nearly 25 percent of premium) were insufficient to make issuers whole in

the aggregate.

Performance among individual issuers, of course, varied. Some did reasonably well, with a
minority paying risk corridor assessments. But losses in the individual QHP market outpaced
gains by a margin of roughly 8:1.°

Our second paper examined the relative performance of the 174 issuers that sold QHPs in both
the individual and small group markets. Individual QHPs and group QHPs were required to
meet the same benefit standards and designs, including the essential health benefits package,

cost-sharing limits, and narrow actuarial standards (i.c., bronze, silver, gold, and platinum).*

* Blase, Badger, et al,, “Affordable Care Act in Turmoil, Table 1, footnote (c), p. 13.
*45 C.F.R. § 156.200(b}, which incorporates benefit standard requirements set forth in 45 C.F.R. § 156.20. Bronze
plans have an actuarial value between 58 percent and 62 percent, silver plans have an actuarial value between 68
percent and 72 percent, gold plans have an actuarial value between 78 percent and 82 percent, and platinum plans
have an actuarial value between 88 percent and 92 percent.

3



15

They also had to meet regulatory standards relating to network adequac;y,5 rate review,’ reporting
requirements,” marketing,® and accreditation.® The large similaritics between individual and
group QHPs and the regulations governing allowed for a comparison between issuer

performance in the respective markets.

We found that insurers lost nearly three times as much on a per enrollee basis (as proxied by risk
corridor claims) selling QHPs to individuals than to groups. These losses occurred despite
premium subsidies for millions who bought individual QHPs and tax penalties on millions who

refused to enroll.

Nor were the losses staved off by the billions more in corporate subsidies that the government
extended to issuers of individual QHPs. The reinsurance subsidy, for example, like individual
premium and cost sharing reduction subsidies, were unavailable in the group QHP market.

These additional billions in transfer dollars did not prevent issuers from suffering larger losses

with their individual plans.

The main reason: individual Obamacare plans attracted people in poorer health, incurring

medical claims that averaged 24 percent more per enrollee than for their group QHPs.

45 CF.R. § 156.230.
©45 C.F.R. § 156.210.
745 CF.R. § 156.220,
845 CF.R. § 156.225.
?45 CFR. § 156.275.
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The differences were far more pronounced between individual QHPs and non-QHPs. The non-
QHPs are policies that were exempt from most of the law’s requirements; they include
“grandfathered” plans that customers originally purchased before the law’s 2010 enactment and
were allowed to renew in 2014, as well as “grandmothered” plans that regulators allowed to be
renewed under the so-called “transition policy.” Insurers charged individual QHP customers
premiums that averaged 45 percent more than for non-QHPs. Medical claims overwhelmed that
steep markup. The average QHP enrollee incurred claims that were 93 percent higher than for

enrollees in non-QHPs,

Medical claims consumed 110 percent of premiums for individual QHPs, compared with less
than 83 percent for group QHPs and non-QHPs in both the individual and group markets. That
unsustainably high ratio for individual QHPs produced heavy losses for insurers in 2014 that

individual and reinsurance subsidies could not offset.

Other studies indicate that these losses did not subside after 2014. McKinsey and Company
estimates that losses may have more than doubled in 2013, based on its analysis of preliminary

data.’®

The law’s architects believed that corporate subsidies would offset the negative effects that
massive federal regulation of the individual market would have on insurers. The data suggest that

they were wrong.

"% McKinsey Center for US Health System Reform, “Exchanges Three Years In: Market Variations and Factors
Affecting Performance,” McKinsey&Company, May 2016, See also Deep Banerjee, Caitlin Weir, and James Sung,
“The ACA Risk Corridor Will Not Stabilize the U.S. Health Insurance Marketplace in 2015,” RatingsDirect,
Standard & Poor’s Financial Services, November 5, 2015, 2-3.

5



17

Corporate subsidies (particularly the reinsurance program) held premiums lower than they
otherwise would have been. But premiums were neither low enough to attract uninsured people
in reasonably good health nor high enough to cover medical claims incurred by people who did

enroll in coverage.

This adverse experience has prompted insurers to raise premiums. Customers who receive large
premium and cost-sharing reductions will be shielded from these premium increases; their cost
will be borne by taxpayers. But the rate hikes will make individual QHPs even less attractive to

reasonably healthy people who don’t qualify for substantial subsidics.

The individual QHP “marketplace” will thus likely to continue to consist disproportionately of
those who buy coverage with other people’s money and those who are reasonably certain that

their medical bills will exceed premiums. Such a “market” is incurably dysfunctional.

Insurers and their regulators came to recognize this dysfunctionality during the first half of 2014,
leading to a series of regulatory and administrative improvisations that have ranged from the

merely negligent to the outright unlawful,
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Cost-Sharing Reductions (CSR)

Administration of the cost-sharing reduction subsidy illustrates this spectrum of malfeasance.
The program was established by section 1402 of the ACA'" (as amended by section 1001(b) of
HCERA)" to reduce cost sharing on essential health benefits (EHB) for an individual with a
household income of 400 percent of the Federal Poverty Level (FPL) or below who enrolls in a
silver-level qualified health plan (QHP) in the individual market through an exchange."” In
addition to lower out-of-pocket limits, issuers are required to provide coverage of higher

actuarial value to individual QHP enrollees with incomes between 100 and 250 percent of FPL.

CMS is Spending CSR Money Unaccountably

Under the program, CMS makes periodic and timely advance payments equal to plans equal to
the estimated value of the cost-sharing reduction to individual enrolices.” Although Congress
never appropriated money for the program, the Secretary began making these payments to

insurers during 2014.

The agency is then required to reconcile these advance payments with the actual cost-sharing
incurred by eligible enrollees.”® Although CMS initially announced it would reconcile 2014

payments in April 2015, it subsequently delayed that reconciliation until April 2016.'

142 US.C. 18071,
2 p1, 111-152, 124 Stat 10311, )
13 CMS, Manual for Reconciliation of the Cost-Sharing Reduction Component of Advance Payments for Benefit
Years 2014 and 20185, March 2016.
' 42 U.S.C. 1807HC)3)A).
' CMS, Guidanee on Reconciliation, p. 5.
' CMS, Timing of Reconciliation of Cost-Sharing Reductions for the 2014 Benefit Year, February 13, 2015, As of
this writing, this reconciliation process for 2014 has not been completed.
7



19

That delay has meant that billions of dollars have been distributed to health plans without

determining whether those amounts are too much or too little.

The HHS Office of Inspector General strongly criticized the agency’s handling of these
payments in June 2015.!7 The OIG found that “CMS’s system of internal controls could not
ensure that CMS made correct financial assistance payments during the period January through
April 2014.”"® 1t identified both overpayments and underpayments associated with the CSR
program. “Without effective internal controls for ensuring that financial assistance payments are
calculated and applied correctly,” the audit concluded, “a significant amount (approximately $2.8
billion) of Federal funds are at risk (e.g., there is a risk that funds were authorized for payment to

QHP issuers in the incorrect amounts).”'®

CMS is Spending CSR Money Recklessly

Since the one undeniably positive result of ACA implementation has been an increase in the
number of people with health insurance coverage, CMS has thrown caution to the wind in an

effort to improve enrollment results.

Its {axity imposes substantial costs on taxpayers, according to the Government Accountability
Office. CMS, the agency concluded in a February 2016 report, “foregoes information that could
suggest potential program issues or potential vulnerabilities to fraud.”?® Nor has it established a

process to resolve “inconsistencies,” which GAO defines as “instances where individual

7 HHS, Office of Inspector General, CMS’s Internal Controls Did Not Effectively the Accuracy of Aggregate
Financial Assistance Payments Made to Qualified Health Plan Issuers Under the Affordable Care Act, June 2015,
8 HHS, OIG, p. i,
' HHS, OIG, p. iv.
% GAO, CMS Should Act to Strengthen Enroliment Controls and Manage Fraud Risk, GAO-16-29, February 2016,
p. L.

8
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applicant information does not match information from marketplace [i.e., exchange] data

sources.”?!

This has resulted, according to GAQ, in billions of dollars in government payments to insurance
companies on behalf of enrollees with unresolved inconsistencies in 2014. Such problems,
which remained unresolved well into 2015, included 431,000 applications involving $1.4 billion

in advance premium tax credits and $313 miilion in cost-sharing reduction subsidies for 2014.%

GAO concluded that “CMS is at risk of granting eligibility to, and making subsidy payments on

behalf of, individuals who are ineligible to enroll in QHPs.” 2

CMS’s incuriosity as to the eligibility of individuals to receive subsidies is so extreme that it has

approved subsidies to people who don’t exist.

In the same report, GAO disclosed the disturbing results of its undercover testing of the federal
health care exchange. The exchange approved subsidized coverage for 11 of 12 fictitious GAO
phone or online applicants for 2014.2* The government paid insurers $30,000 in advanced
premium tax credits for these phony beneficiaries and additional money in cost-sharing reduction
subsidies.”

“The fictitious enrollees,” GAO found, “maintained subsidized coverage throughout 2014, even

though GAO sent fictitious documents, or no documents, to resolve inconsistencies.”?®

* GAO, CMS Should Act, p. 1.
2 GAO, CMS Should Act, Figure 1, p. 18,
* GAO, CMS Should Act, p. 1.
* GAO, CMS Should Act, p. 1.
* GAO, CMS Should Act, p. 1.
* GAQ, CMS Should Act, p. 1.
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When the agency’s leading measure of success is the number of enrollees, fictitious enrollees

(whose insurers were paid real money) count every bit as much as real ones.
CMS is Spending CSR Money Unlawfully

The fundamental problem with the agency’s CSR spending is neither recklessness nor laxity, but
unlawfulness: CMS is spending billions on the CSR program; Congress has not appropriated a

dime.

The law could not be more clear. Section 1402 of the Act requires insurers to offer reduced cost-
sharing to people with incomes between 100 and 400 percent of the federal poverty level.”” And
although it directs the Secretary to “make periodic and timely payments to the issuer equal to the

28

value of the reductions,”™ it does not appropriate money for these payments.

Section 1402, unlike the advance premium tax credits authorized under section 36B of the
Internal Revenue Code, is not included in the list of permanently “Refunds of internal revenue
collections.”® Nor could it be, since it is not an individual tax credit and, as such, is codified in

title 42 of the United States Code, rather than in the Internal Revenue Code.

The Administration understood this. In April 2013, OMB requested “such sums as necessary”
for CMS to fund the cost sharing reduction program for fiscal year 2014 and an advance

approptiation of an additional $1.4 billion for the first quarter of FY 2015.°° HHS made a

77 42 USC 18071(b).

3 42 USC 18071{c)3)(A).

®31USC 1324

** FY 2014 Budget of The United States Government, Appendix.
10
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similar request in its FY 2014 Justification of Estimates for Appropriations Committees,

referring to the program as “one of five annually-appropriated accounts.”!
g prog y-approp

The following month, OMB’s Sequestration Preview Report listed the program as subject to a
$286 million cut.” The 7.2 percent reduction applied only to domestic discretionary program

and excluded mandatory spending, such as the advance premium tax credits.

President Obama signed the FY 2014 omnibus appropriations bill in January 2014. Ina
hearing before Federal District Court Judge Rosemary M. Collyer, the Administration conceded
that “there was no 2014 statute appropriating new money” for the cost-sharing reduction

4
program.’

It has continued making CSR payments to insurers anyway. The House of Representatives filed

suit to enjoin the payments.

Judge Collyer’s ruling in House v. Burwell was clear.

“The Affordable Care Act unambiguously appropriates money for Section 1401 premium tax
credits but not for Section 1402 reimbursements to insurers. Such an appropriation cannot be
inferred. None of Secretaries’ extra-textual arguments—whether based on economics,
“unintended” results, or legislative history—is persuasive. The Court will enter judgment in

favor of the House of Representatives.™®

*UCMS, FY 2014 Justifications of Estimates for Appropriations Committees, p. 2.
3 OMB, Sequestration Preview Report to the President and Congress for FY 2014, p. 23.
* PL 113-76.
** House v. Burwell, U.S. District Court for the District of Columbia, p. 11.
** House v. Burwell, p. 2.
11
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Judge Collyer stayed her order, pending appeal.

Pattern and Practice

The Administration’s unlawful CSR payments are part of a broader pattern and practice of
unlawful behavior undertaken to keep insurers from dropping out of the exchanges. This pattern
and practice is especially pronounced in its administration of the reinsurance and risk corridor

programs.
Reinsurance

Section 1341 of the ACA establishes a transitional reinsurance program with two purposes: 1) to
reimburse Treasury for the $5 billion it spent on a temporary program that provided reinsurance
payments to corporations and labor unions that provided health benefits to early retirees program
[section 1102]; and 2) to compensate issuers of individual QHPs for a portion of medical claims

incurred by “high-risk individuals.”®

CMS has acknowledged this dual purpose and that the Congressional Budget Office considered

the $5 billion in collections to be an offset for the early retiree program.”’

Although the statute requires the program to be state-based and administered, CMS chose to run

it as a national program.*® And although the statute contemplates the identification of 50 to 100

239

medical conditions to identify “high-risk individuals,”” CMS chose instead to reimburse insurers

for 100 percent of medical bills between $45,000 and $250,000 incurred by any enrollee in an

3 42 USC 18061.
76 FR 41935,
42 USC 18061(a).
¥ 42 USC 18061(b)(2).
12
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individual QHP.*® That decision alone made reinsurance payments to insurers 40 percent more
generous on a per enroliee basis than insurers had anticipated when they set their 2014

premiums.*!

They also chose to institute the equivalent of a tax on virtually every enrollee in a private health
plan. The purpose of this collection was to meet the statutory requirement of collecting a total of
$25 billion over three years ($12 billion in 2014, $8 billion in 2015 and $5 billion in 2016). Of
those amounts, the statute requires that $5 billion be remitted to Treasury ($2 billion in 2014 and
2013, $1 billion in 2016).* Insurers would receive the remaining $20 billion ($10 billion for

2014, $6 billion for 2015 and $4 billion for 2016).”

CMS soon realized that the collections, like so much else in the ACA, might not go according to
plan. On March 11, 2013, they issued a final rule providing that if 2014 collections were to fall
short of the $12 billion requirement, payments to Treasury and the plans would be
proportionately reduced.”* They finalized that rule for the 2015 benefit year on March 11,

2014.%

By that point, many insurers had begun to recognize their dire condition. Fewer people than
expected were buying their product and the customers they were attracting were the ones they
least wanted. Nearly half the enrollees were 45 or older. Few young and healthy people were

signing up. They turned to CMS for help.

* CMS, “CMS continues to implement premium stabilization programs,” June 30, 2015.
' Seth Chandler, “How the Obama Administration Raided the Treasury to Pay Off Insurers,” Forbes, January 18,
2016.
2 42 USC 18061(b)3)(B)(iv).
43 42 USC 1806 1(b)(3)(B)(iii).
*78 FR 15410.
79 FR 13744,
13
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The agency obliged them ten days later. On March 21, 2014, CMS published a notice of
proposed rulemaking that reversed its earlier regulations.*® If collections fell short, insurers were

to get 100 percent of the proceeds until they were made whole. Treasury would get the leftovers.

The agency later that year announced that there would be no 2014 leftovers. Treasury would get
nothing, leaving the entire $9.7 billion to be distributed to insurers.®” For the 2015 benefit year,

Treasury would be a bit luckier, collection $500 million of the required $2 biltion.**

That leaves Treasury $3.5 billion short of the amount the statute requires them to be paid. The
likelihood is that the 2016 collections will also fall short, meaning that Treasury will get little or
nothing of the $1 billion it is owed. Over the three years, the amount unlawfully diverted from

Treasury to the insurance industry will almost certainly fall in the $4.0 - $4.5 billion range.

In a February 2016 letter to this committee, the Congressional Research Service concluded that

CMS’s actions

“appear to be in conflict with the plain reading of section 1341(b)(4). Because the statute
unambiguously stats that ‘each issuer’s contribution’ contain an amount that reflects ‘its

proportionate share’ of the U.S. Treasury contribution, and that these amounts should be
deposited in the General Fund of the U.S. Tresaury, a contrary agency interpretation

would not be entitled to deference under Chevron. "%

%78 FR 15808. Neither the Secretary nor the Acting CMS Administrator has been able to explain this abrupt shift
to the committee and has so far refused to turn over subpoenaed documents.
47 CMS, Summary Report On Transitional Reinsurance Payments And Permanent Risk Adjustment Transfers For
The 2014 Benefit Year, June 30, 2015.
8 CMS, The Transitional Reinsurance Program’s Contribution Collections for the 2015 Benefit Year, February 12,
2016.
*CRS, February 23, 2016 letter to Committees on Energy and Commerce and Ways and Means, p. 8.

i3
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A lengthier legal opinion prepared by Boyden Gray and Associates for the Galen Institute
concluded that the “HHS allocation scheme prioritizing payments to reinsurance-eligible issuers

over payments to Treasury is unlawful,” 0

Nevertheless, this untawful behavior persists and Congress has not addressed it.
Risk Corridors

But while the $4.5 billion diversion of funds was a boost to the insurance industry, it soon
became clear that it would not be nearly enough to cover their losses from individual QHPs. So

they sought another form of assistance: an entitlement to risk corridor payments.

Section 1342 creates a temporary risk corridor program.”® The statute requires HHS to “establish
and administer a program of risk corridors” under which insurers offering individual and small
group QHPs “shall participate in a payment adjustment system based on the ratio of allowable

9352

costs of the plan to the plan’s aggregate premiums.”™ It stipulates that QHP issuers whose
allowable costs exceed 103 percent of their targeted amount would be eligible to receive risk
corridor payments while those whose costs fell below 97 percent of the target would be required

to make risk corridor contributions.*

Congress neither authorized nor appropriated funds for the risk corridors program, an indication
that it intended the program to be budget neutral. CMS acknowledged in a July 2011 rulemaking

that the Congressional Budget Office assumed “collections would equal payment to plans in the

% L etter to Galen Institute from Boyden Gray and Associates.
' 42 USC 18062.
%2 42 USC 18062(a).
3 42 USC 18062(b).
15
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aggregate.”* CMS reiterated that budget neutrality assumption in a regulatory impact analysis
published in March 2012.% Its March 11, 2014 final rule reiterated the agency’s intention to

“implement the program in a budget neutral manner.”*®

It stated in April 2014 that if risk corridor claims exceeded collections, “all risk corridor
payments for that year will be reduced pro rata to the extent of any shortfall.”’ The agency
further stipulated that the shortfall would be made up in subsequent years, adding, “We
anticipate that risk corridors collections will be sufficient to pay for ali risk corridors payments

over the life of the three-year program »®

As losses piled up during 2014, the agency modified the program to make shortfalls more likely.
Specifically, the agency increased the ceiling on administrative costs and the profit floor.
Although the adjustments were made to compensate for costs to insurers resulting from the
decisions of some states to allow for the renewal of non-ACA-compliant, non-grandfathered
individual and group policies, these changes to the risk corridor calculation were made for plans

in all states. CMS acknowledged the effect of this in its preamble:

“These increases to the profit floor and administrative cost ceiling in the risk corridors
formula would increase a QHP issuer’s risk corridors ratio if claims costs are
unexpectedly high, thereby increasing risk corridor payments or decreasing risk corridors
charges.” °

Moreover, insurers and their regulators began to contemplate the possibility that aggregate losses

among individual QHP issuers could vastly exceed gains. The Act did not provide for such an

* 79 FR 41930 at 41948,
%5 Health Republic Insurance Company v. U.S., government motion to dismiss.
%679 FR 13744 at 13787.
T CMS, Risk Cotridors And Budget Neutrality, April 2014,
*¥ CMS, Risk Corridors And Budget Neutrality, April 2014.
79 FR 30259-60.
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eventuality. It neither automatically appropriated spending nor created an authorization that

could serve as the basis for an appropriation.

By May 2014, the agency had begun to hedge on budget neutrality. While it would strive to
achieve budget neutrality, the agency argued in a final rule, it was required to make full
payments to issuers. It noted that if a shortfall in contributions were to occur, it might have to

find other sources of payments, “subject to the availability of appropriations.”®

In a September 2014 opinion letter to Senator Jeff Sessions (R-AL), the Comptroller General
issued an opinion confirming that risk corridor payments required appropriation and identifying

the CMS Program Management account as a possible source of risk corridor payments.®’

In December 2014, Congress appended a provision to the omnibus spending act that prohibited
the use of CMS Program Management funds to make payments to insurers under the risk

corridor program.® Congress renewed that prohibition in the FY 2016 spending bill.*#

That should have ended the debate. It has not. Several insurers have filed lawsuits against the

federal government, seeking to obtain risk corridor payments.%® In related actions, some states

* Timothy Jost, Implementing Health Reform: Final 2015 Exchange And Insurance Market Standards Rule,
Health Affairs Blog, May 17, 2014,

¢ Motion to dismiss, p. 9.

2 PL 113235,

“PL 114113,

% Bob Herman, Another insurer, BCBS of North Carolina, files risk-corridor lawsuit, Modern Healthcare, June 2,
2016.

17



29

have sued for these funds, seeking additional federal resources to help clean up the mess created

by the failure of health insurance co-operatives.*®

The theory of these lawsuits, in effect, is that the ACA created an entitlement among insurers to
risk corridor payments that appropriations restrictions did not eliminate. Moreover, that
restriction applies only to CMS and, more particularly, to the agency’s program management
fund, but not to the Judgment Fund, a permanently appropriated entity administered by the

Treasury Department.

That legal argument, as the discussion above suggests, is flawed. The law creates no entitlement
to risk corridor payments. Unlike with the CSR program, it does not even authorize an
appropriation. Congress has expressly forbidden money to be appropriated. Unless that

appropriations restriction is limited, no funds can be expended.

Congress never intended for the risk corridors program to be a new version of TARP — granting
the federal government power to shift the costs of bad business decisions by corporations to

taxpayers.

The lawsuits will nevertheless move forward. If successful, plaintiffs would seek payments from
the Judgment Fund. Such a payment would undermine Congress’s constitutional power to

appropriate in contravention of long-standing precedent.

In a January 2016 opinion letter to Senator Marco Rubio (R-FL), CRS stated that the Judgment

Fund could not be used to circumvent a limitation on appropriations.®® “Any payment to satisfy

® Timothy Jost, Congressional Risk Corridor Payments Spawning Legal Difficulties, Health Affairs Blog, May 24,
2016.
 Lawsuits to Recover Payments under the Risk Corridors Program of the Affordable Care Act, CRS letter to
Senator Marco Rubio, January $, 2016.
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a judgment secured by plaintiffs seeking recovery of amounts owed under the risk-corridors
program,” the agency wrote, “would need to wait until such funds were made available by

Congress.”

Thus, even if a judge were to order HHS to pay insurers, the agency couldn’t do so unless

Congress appropriated the money.

Congress should not trust the Administration to act in accordance with the law. CMS’s
willingness to spend unappropriated funds on the CSR program and to divert money from
Treasury to insurers through the reinsurance program are evidence enough that it will not respect

legal boundaries when it comes to the ACA.

Congress should make a clear statement that money cannot be drawn from the Judgment Fund to

satisfy a judgment against the government in any of the risk corridor cases.
Conclusion

The ACA has transformed the regulation of the individual and small group markets. While the
small group market appears to be surviving the law’s Byzantine regulatory regime, its effect on

the individual market has been toxic.
Brian Blase of the Mercatus Institute succinctly summarized the effect of these rules,

“The ACA largely replaced risk-based insurance in the individual market with income
redistribution based on age, income, and health status.”®’

7 Brian Blase, “The Obamacare Risk Adjustment Trap,” Forbes Apothecary blog, July 6, 2016,
http://www forbes.com/sites/theapothecary/2016/07/06/the-obamacare-risk-adjustment-trap/#6ab3ased3284
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Whatever the merits of redistribution of wealth, it is not possible for government to redistribute
health. The rules in their totality instead separate the price of insurance from risk. Since the

essence of insurance is the pricing of risk, this decoupling has had adverse effects.

The rules sought to prevent insurers from seeking out people at low risk of incurring medical
claims and avoiding high risk consumers. They essentially accomplished this by requiring
insurers to overcharge younger and healthier people and to discount premiums for older and less
healthy ones. They overachieved. The result is a “market” that attracts high-risk enrollees and

repels low-risk ones. Such a “market” is unsustainable.

It was hoped that the payment of billions of dollars in corporate subsidies to insurance
companies would nuilify the law’s effects on insurer balance sheets. They have not, The
evidence suggests that insurers continue to suffer outsize losses selling individual QHPs, in
contrast to their group QHPs and non-QHPs in the individual and small group markets. Neither
reinsurance, risk corridor payments, nor cost-sharing subsidies have offset these losses. The
scheduled expiration of the risk corridor and reinsurance programs at the end of this year will

further unmask the law’s underlying dysfunction.

As the Administration began to realize during 2014 how badly markets were unravelling, it made
a series of policy decisions — some of which involved the unlawful payment of corporate

subsidies -- to entice insurers to remain in the exchanges. These decisions included:

1. The expenditure of unappropriated money on the CSR program, payments that were
made to insurers without proper controls and still remain unreconciled.
2. The diversion of billions of dollars from the Treasury to insurance companies through the

reinsurance program.
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3. Repeated restructuring of reinsurance attachment points and coinsurance rates, resulting
in the government assuming 100 percent of the costs of claims between $45,000 and
$250,000.

4, A slow retreat from the agency’s prior position on risk corridor budget neutrality, in
effort to turn it into a TARP-like fund that used taxpayer funds to mitigate poor corporate

business decisions.

This committee has been diligent in calling attention to these actions and Congress has acted to
assure that the risk corridor operates as intended. Further action is required to end the unlawful
diversion of funds from Treasury through the reinsurance program and to assure that the

Judgment Fund is not improperly use to circumvent an appropriations restriction.

Members of both parties have reason to ignore this unlawful allocation of billions of dollars.
Some are invested in keeping up appearances of the law’s success, while some who seek its

repeal are protective of insurers in their districts.

The Administration’s behavior raises concerns that transcend the fractious politics of
Obamacare. They are institutional and constitutional in nature. Institutional because Congress’s
core lawmaking function is being effaced. Constitutional because its power of the purse is under

legal assault.

In such circumstances, Congress cannot be passive. It must insist that the Administration follow

the law.
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Mr. MurpHY. Thank you.
Mr. Miller, you are recognized for 5 minutes.

STATEMENT OF TOM MILLER

Mr. MILLER. Thank you, Chairman Murphy, subcommittee Rank-
ing Member DeGette, and members of the subcommittee for the op-
portunity to testify today on the Obama administration’s funding
decisions regarding the Cost Sharing Reduction Program under the
Affordable Care Act.

The federal district court ruling in House v. Burwell reaffirmed
the longstanding rules of appropriations law. Advanced payments
to insurers to reimburse their expenses in providing cost sharing
reductions mandated by the ACA were never appropriated by Con-
gress. Hence, they could not be spent by the Obama administra-
tion. All appropriations must be expressly stated. They cannot be
inferred or implied. The ACA does not designate a source of funds
to make the cost sharing reimbursements.

The Administration has offered a number of legal rationales to
try to find authority for its decision to continue funding of the CSR
payments, but as Judge Collyer in House v. Burwell concluded, the
plain text of the ACA outweighed those arguments in most cases
when other important textual distinctions did not already.

The Administration’s overly broad approach to inferring perma-
nent appropriations by Congress in this case would provide no lim-
iting principle to prevent future Administrations from paying for
virtually any ACA program on the theory that it is linked somehow
to premium tax credits under Section 1401 of the law. It is this
Congress and future ones that is the constitutionally designated
branch of the federal government that must decide whether or how
to appropriate funds for CSR payments to insurers.

This particular legal controversy needs to be placed within a
larger and disturbing context. For the last 6 years, the Obama ad-
ministration has been frustrated by its inability to get Congress to
support more funding for a number of its less popular objectives
under the ACA. It keeps trying to stretch appropriations law and
administrative guidance to spend the money without necessary con-
sent or authority.

The Administration has a lengthy rap sheet in bypassing the
Constitution, statutory law and norms of administrative law. Its
transgressions and evasions have essentially challenged opponents
to just go ahead and sue in court if they want to uphold the law.
But this pattern of conduct seriously undermines the minimum
level of respect we need for and from our government agencies and
officials. Laws passed by Congress are not just mere suggestions to
be selectively revised or discarded by the executive branch. Elec-
tions do matter and so do the decisions by the elected representa-
tives of Congress they empower. Trust in the basic integrity of our
government institutions and their adherence to the rule of law is
a key foundation of democratic accountability, civil discourse, and
economic progress.

And if we are ever going to reduce the partisan rancor and oper-
ational gridlock in remedying the long list of dysfunctional compo-
nents of the ACA, taking illegal shortcuts and making expedient
administrative revisions in the law must be replaced by offering a
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more persuasive case for whatever legislative changes in the under-
lying statute are necessary and then facilitating actual votes in
Congress to do so. But until then, this subcommittee’s continuing
investigation and oversight of the executive branch’s policies and
practices in this area remain essential to maintaining political ac-
countability and the rule of law.

I submitted my written testimony earlier this week before the ex-
traordinary joint congressional investigational report into the
source of funding for the ACA’s Cost Sharing Reduction Program
was available for review and comment. It carefully and meticu-
lously details how the Administration first abused and raided an-
other permanent appropriation in order to pay for the Cost Sharing
Reduction Program and then obstructed the work of several con-
gressional committees to investigate its actions. We have learned
over the years that not every serious abuse of executive branch
power in implementing the ACA differently than the law passed by
Congress can or will be remedied in court.

But at a minimum, the American people need to know more
about how officials execute the laws that control taxpayer funds
and shape so many vital aspects of their lives in order to hold them
politically accountable in our representative form of government. I
hope and expect that today’s Oversight and Investigation hearing
will further that objective. Thank you.

[The prepared statement of Tom Miller follows:]
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Summary Points

The federal district court ruling in House v. Burwell reaffirmed the longstanding
rules of appropriations law. Advance payments to insurers to reimburse the
expenses of cost sharing reductions {CSRs) mandated by the ACA were never
appropriated by Congress.

The Obama administration’s overly broad inference of permanent appropriations
by Congress would provide no limiting principle to prevent future administrations
from paying for virtually any ACA program by linking it to section 1401
premium tax credits.

For the last six years, the Obama administration has been frustrated by its inability
to get Congress to support more funding for a number of its less-popular
objectives under the ACA. It keeps trying to stretch appropriations law and
administrative guidance to spend money without necessary consent or authority.
If we are ever goiﬁg to reduce the partisan rancor and operational gridlock in
remedying the long list of dysfunctional components of the ACA, taking illegal
shorteuts and making expedient administrative revisions in the law must be
replaced by offering a more persuasive case for legislative changes in the

underlying statute.
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Thank you Chairman Murphy, Subcommittee Ranking Member DeGette, and
Members of the Subcommittee for the opportunity to testify today on the Obama
administration’s funding decisions regarding the cost sharing reduction program under
the Affordable Care Act (ACA).

T am testifying today as a health policy researcher and a resident fellow at the
American Enterprise Institute (AED. I also will draw upon previous experience as a
senior health economist at the Joint Economic Committee and health policy researcher at
several other Washington-based research organizations.

My testimony will outline the background behind this issue and highlight the key
governing principles of appropriations law and practice. I will summarize the main legal
arguments and developments thus far in litigation concerning the administration’s
funding practices and then place them within a broader context. After briefly touching on
the foreseeable parameters for the future economic and health policy consequences of any
final ruling that might strike down the current funding for cost sharing reduction
subsidies, I will conclude with an overview of what is at stake here in upholding the
constitutional authority of Congress to determine spending by the federal government.

On July 30, 2014, the U.S. House of Representatives voted to authorize a lawsuit
that challenged the legality of the Obama administration’s funding of cost sharing
reduction (CSR) subsidy payments to insurers providing Silver-level coverage to eligible
lower income enrollees in ACA Marketplace plans. On May 12, 2016, Judge Rosemary
Collyer of the United States District Court for the District of Columbia granted summary
judgment to the House in United States House of Representatives v. Sylvia Matthews

Burwell (House v. Burwell). The judgment enjoined any further reimbursements under
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Section 1402 of the ACA until a valid appropriation is in place. However, Judge Collyer
issued a stay of the injunction pending any appeal by the parties, and federal government
attorneys on behalf of Burwell and the U.S. Department of Health and Human Services
(HHS) remain certain to do so later this month

Although the litigation is likely to continue for many more months, if not years,
the ruling reaffirmed the longstanding rules of appropriation law in concluding that the
advance payments to insurers to reimburse them for the expenses of CSR coverage
subsidies mandated by the ACA were never appropriated by Congress. The court
decision upheld the rule of law and signaled that at least this particular example of the
Obama administration’s repeated efforts to stretch implementation of the 2010 law
beyond legal norms and the plain meaning of the ACA’s statutory text had gone past
permissible limits. If upheld on appeal, the ruling essentially leaves the ultimate funding
decision back where it belongs — before the U.S. Congress.

This issue needs to be seen within the context of many questionable maneuvers by
this administration to rewrite and re-interpret the legal requirements of the ACA in
implementing its provisions. Other legal challenges remain on the horizon to additional
misuse of taxpayer dollars to benefit certain private insurers. This subcommittee’s
continuing investigation and oversight of those policies and practices are essential to

maintaining political accountability and the rule of law.
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Background for How We Got Here

The court case involved several sections of the ACA that provide subsidies to
eligible low-income enrollees in certain Marketplace insurance plans. Section 1401
authorizes refundable tax credits to make their insurance premiums more affordable,
while section 1402 reduces various cost sharing expenses that would otherwise be
imposed by insurers. Section 1412 requires the Secretary of the Treasury and the
Secretary of HHS to establish a program to make eligibility determinations in advance for
the premium tax credits under section 1401 and the cost sharing reductions under section
1402.

Although section 1401 was funded by adding it to a preexisting list of
permanently-appropriated tax credits and refunds (31 U.S.C. section 1324), section 1402
was not added to that list. Judge Collyer accordingly found that the section 1402
reimbursements to insurers were not funded through that same, permanent appropriation,

nor anywhere else within applicable federal law.

Appropriations Law 101

Under article 1, section 9 of the U.S. Constitution, “No Money shall be drawn
from the Treasury, but in Consequence of Appropriations made by Law.” Although
authorizing legislation establishes or continues the operation of a federal program or
agency, appropriations legislation is needed to provide funds for authorized programs. An
appropriation must be expressly stated; it cannot be inferred or implied. Moreover, “a

direction to pay without a designation of the source of funds is not an appropriation.”
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In the case of section 1402 subsidies, the ACA first requires insurers to provide
coverage with reduced cost sharing for those eligible enrollees, and it then provides that
the HHS Secretary shall make periodic and timely payments to the insurance issuer equal
to the value of the reductions. However, the ACA does not designate a source of funds to
make the cost sharing reimbursements. Nor do any of its provisions specifically
appropriate money for cost sharing reductions. Nothing in section 1402 prescribes a
process for the “periodic and timely payments to the issuer equal to the value of the
reductions.” Nor does it condition the insurers’ obligations to reduce cost sharing on the

receipt of offsetting payments.

The Obama Administration’s Arguments for Fu‘nding CSRs Anyway

The administration initially assumed that the cost sharing reduction
reimbursement payments required an annual appropriation by Congress. Its Fiscal Year
2014 budget request described cost sharing payments as “annually-appropriated
accounts.” Its May 20, 2013 Sequesiration Preview Report for FY 2014, issued by
OMB, also listed “Reduced Cost Sharing” as subject to sequestration in the amount of
$286 million (7.2% of the requested appropriation). Including those payments on a list of
sequestration-bound programs further acknowledged that no permanent appropriation

was available for section 1402 reimbursements,
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Congress decided not to appropriate funds for the CSR reimbursement payments
for FY 2014. For example, on July 14, 2013, the Senate Appropriations Committee
issued a report, in appropriating funds to HHS and other agencies for FY 2014, that stated
its recommendations did not include a mandatory appropriation, requested by the
administration, for reduced cost sharing assistance ... as provided for in sections 1402
and 1412 of the ACA.” (emphasis added). Two subsequent continuing resolutions signed
into law, on October 17, 2013, failed to include an appropriation for section 1402
reimbursements; nor did the Consolidated Appropriations Act for 2014, signed by
President Obama on January 17, 2014,

In early 2014, the Obama administration apparently changed its mind and
determined that it did not need an annual appropriation to make the advance CSR
reimbursement payments to insurers. It has proceeded to do so since then. In response,
the House filed its lawsuit in federal district court.

The administration offers a number of legal rationales to try to find authority for
its CSR funding practices. The primary one is that those subsidies are inextricably
intertwined with the ACA’s advance premium tax credits, which are permanently
appropriated within section 1401.

A lesser argument points to another ACA provision that would apply prohibitions
on use of CSR-subsidized plans to pay for abortions, as either a redundancy -- given the
longstanding Hyde amendment restriction on annual HHS appropriations — or evidence

that Congress did not consider CSR payments part of such appropriation programs.
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Administration legal briefs in House v. Burwell also contend that another
congressional provision enacted in the October 2013 Continuing Appropriatioﬁs Act,
which required HHS to certify eligibility both for premium tax credits and reductions in
cost sharing before making those subsidies available, is further evidence that Congress
had not already precluded the CSR payments from being made by failing to appropriate
any funds for them.

Another administration legal argument notes the absence of standard language
(“authorized to be appropriated such sums as are necessary”) in section 1402 for CSR
payment funding means that Congress felt it unnecessary, because those payments were
already funded permanently.

Administration attorneys also have noted as further support for the funding of
CSR payments:

« Subsequent absence of any congressional appropriation riders limiting or
eliminating funding for CSR payments (unlike, for example, riders restricting
funding for ACA risk corridor payments to insurers),

e Past assumptions in CBO scoring of ACA provisions that CSR payments were
“direct spending” and therefore expected to be adequately funded by
appropriations, and

s Various negative budgetary and coverage consequences of failure to permanently
appropriate CSR funds.

They also dismiss post-enactment requests by the administration for CSR funding

as legally inconsequential.
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This long list of imaginative, if not legally decisive, arguments was rebutted and
dismissed by Judge Collyer. The plain text of the ACA outweighed them in most cases,
when other important textual distinctions did not already. The congressional prerogative
to refuse to appropriate funds cannot be overridden by rewriting the ACA’s statutory text.

In particular, the CSR payments and premium tax credit provisions use different
eligibility standards, operate differently, and are funded differently. Only section 1401
makes permanent appropriations - and just for premium tax credits. The CSR payments
operate independently of the federal tax system. They are free of any income-based
reconciliation process for individual beneficiaries (unlike advance premium tax credit
payments).

Most of all, the administration’s overly broad approach to inferring permanent
appropriations by Congress in this case provides no limiting principle to prevent future
administrations from paying for virtually any ACA program on the theory that it is linked
in some way to section 1401 premium tax credits. However, the district court ruled in
House v. Burwell that every permanent authorization does not also necessarily constitute
a permanent appropriation. Any negative consequences due to Congress’s continuing ’
refusal to appropriate funds in this, or other cases, flow from its prerogative and powers

under the Constitution.
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Will Insurers Still Collect CSR Reimbursements, One Way or Another?

Another recutring contention by backers of the administration’s CSR funding
practices is that although insurers participating in ACA marketplaces still will be
compelled to provide cost sharing reductions to eligible plan enroliees, they ultimately
will prevail in the U.S. Court of Federal Claims under the Tucker Act to recover
reimbursements that are owed to them under the ACA. Although Judge Collyer did not
rule directly on this point, attorneys for the House argue persuasively that the ACA text
does not confer an actionable right upon the insurers,

The Tucker Act does not create a substantive cause of action, but only jurisdiction
for certain claims against the United States government. Its Judgment Fund does not
waive sovereign immunity. Its general appropriations for payment of judgments against
the federal government does not provide an all-purpose fund for judicial disbursement.

Unlike other Tucker Act cases involving money-mandating statutes but
insufficient appropriated funds to pay successtul claims,’ the CSR reimbursement issue
here would involve a complete absence of any valid, congressionally appropriated
funds. Hence, no insurer would have any basis for claiming an actionable interest in the
payments authorized (but not appropriated) by the ACA.}

A different line of argument by some critics of the House v. Burwell decision is
that it is likely to trigger other damaging consequences in insurance markets, including
higher overal costs to taxpayers. Such projections require a number of assumptions about
how health insurers and their customers will react to the loss of CSR reimbursement
payments, as well as the timing of any transition to new payment rules. The initial valid

premise is that insurers participating in ACA Marketplaces will still be required by law to

10
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provide CSR coverage to eligible enrollees. The likelihood that premiums for such plans
would rise then would trigger higher advance premium tax credit subsidies for
individuals choosing Silver plan coverage. One model of the fiscal effects projects that
the costs of essentially swapping CSR reimbursement subsidies for larger premium tax
credits, including spillover effects on other Marketplace enrollees, would increase
taxpayer costs by a net $47 billion over ten years and increase Silver plan premiums in
ACA Marketplaces by an average of $1040.°

A good bit of such worst-case modeling relies on a number of narrow
assumptions regarding timing; no insurer exits, and early exits from plans by healthier
individuals. Other simplified assumption relate to spreading higher premium costs across
a broader set of non-Silver and even non-Marketplace plans; the combined effects of risk
selection, risk adjustment, and single pool pricing in particular market segments; and lack
of any countering responses by Congress, the executive branch, or competing insurers.
Those assumptions make such modeling far easier, if not more predictively accurate.

Somewhat ironically, the Urban Institute analysis actually predicts that
climination of the CSR reimbursement payments would reduce the total number of
uninsured American by about 400,000, primarily because more of them would become
eligible for premium tax credits as Marketplace insurance premiums rise. However, the
effects of eliminating CSR subsidies in raising insurance premiums might hit hardest
somewhat wealthier policyholders who continue to purchase those plans without

premium tax credits.®

11
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The Contingencies of Future Consequences

The coverage and subsidy components of the ACA have many moving parts that
can interact in less predictable ways if one of them (like CRS reimbursement payments)
is altered. Even oversimplified assumptions about one-dimensional changes in policy are
more likely to point in the right general direction than pinpoint the magnitude of its
consequences. In the case of CSR reimbursements, proper application of appropriations
law and enforcement of the ACA’s statutory text would at least accomplish one
fundamental principle: These issues are to be decided by members of the U.S. Congress,
who remain politically accountable to voters.

The next Congress, and future ones, must decide whether to appropriate funds for
CSR payments to insurers. The next House of Representatives may decide whether to
reauthorize and continue to pursue its House v. Burwell litigation against the executive
branch, settle it, or drop further appellate activity. The next Congtess may instead reopen
debate over the operations of the ACA, particularly concerning how certain types of
insurance coverage might be subsidized differently (such as through flatter, age-adjusted
tax credits rather than more income-related premium subsidies), and whether it allows
more, or less, cost sharing. Political pressure will be brought to bear to preserve, or
restore, CSR payment subsidies, as well as to end or alter them, The future fate of those
subsidies might also be used to leverage broader changes in the underlying law governing

health care.

12
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Clearly, a number of upcoming electoral and political variables will determine
contro} of Congress and the White House and reshape the resulting range of policy
change. Hence, more static modeling of budgetary and coverage consequences, based on
current parameters, could have a brief shelf life.

This particular legal controversy needs to be placed within a larger, unfortunate
context. For the last six years, the Obama administration has been frustrated by its
inability to get Congress to support more funding for a number of its less-popular
objectives under the ACA. Hence, when it’s not looking under the budgetary account
sofa cushions at HHS and CMS for some more spare change, it keeps trying to stretch
appropriations law and administrative guidance to spend money without necessary
consent or authority.

The administration has a lengthy “rap sheet” in bypassing the Constitution,
statutory law, and norms of administrative law. They extend beyond being flagged in
federal district court this May for unconstitutional spending of funds for risk sharing
reduction reimbursements that were never appropriated by Congress. HHS has made up
ad hoc rules to renegotiate unilaterally the terms of an older budgetary deal with insurers
in 2010 regarding another temporary reinsurance program for early retirees, in order to
redirect funds from the U.S. Treasury to dispense more generous reinsurance subsidies,
ahead of statutory schedule, to certain insurers offering qualified health plans in the
ACA-regulated individual insurance market.” Contrary to the ACA’s statutory
requirements, this diversion of taxpayer funds essentially allows those insurers to pay less
in special reinsurance taxes while gaining a larger proportionate share, ahead of schedule,

of what those taxes are supposed to yield in revenue.

13
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Earlier this year, Iowa state insurance regulators had to sue CMS to try to stop it
from jumping ahead of other creditors in line for the liquidation of claims against a failed
co-op plan — in violation of the ACA statute, well-established state practices in handling
insurer insolvencies, an earlier court order to which Obama administration officials never
objected, and even the co-op loan agreement terms and regulations promulgated by CMS
several years earlier.®

At various times in recent years, the Obama administration has been tempted to
promise more generous payment of risk corridor subsidies than congressional
appropriations, and even some of the administration’s earlier interpretations of the ACA
statute, allow. Annual appropriations riders have kept those ambitions in check recently,
but the administration remains poised to revisit the issue of “budget-neutral” risk corridor
payments again.

The federal district court ruling in House v. Burwell provides a broad warning
shot to the Obama administration that its many previous maneuvers at the edges of the
law and beyond remain in jeopardy. In this case, the legal transgressions involved
violation of a fundamental provision of the U.S. Constitution — the power assigned to
Congress to control funding through appropriations. Judge Collyer appropriately
distinguished the case from the Supreme Court decision in King v. Burwell’ because the
latter involved interpretation of possible statutory ambiguity whereas the former was
simply a matter of “a failure to appropriate, not a failure in drafting.” There was no
ambiguity involved in applying appropriations law to an otherwise clear statutory

provision, She concluded that the key consequences in the case were that if the federal

14
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government’s argument prevailed, every permanently authorized benefit program would

then automatically include a permanent appropriation (contrary to current law).

More fundamentally, the legal authority to spend taxpayer money must require
more than just the consent of executive branch administrators and the businesses they
regulate and subsidize. Laws passed by Congress are not just “suggestions” to be
selectively revised or discarded by the executive branch. Elections matter and so do the

decisions by the elected representatives in Congress they empower.

Challenging opponents to just go ahead and sue in court undermines the minimum
level of respect we need for, and from, our government agencies and officials. Trust in
the basic integrity of our government institutions and their adherence to the rule of law is
a key foundation of democratic accountability, civil discourse, and economic progress. If
we are ever going to reduce the partisan rancor and operational gridlock in remedying the
long list of dysfunctional components of the ACA, taking illegal shortcuts and making
expedient administrative revisions in the law must be replaced by making a more

persuasive case for legislative changes in the underlying statute.

Almost 30 years ago, another White House got caught diverting funds for
purposes expressly prohibited by Congress in the Iran-Contra scandal. Once you start
swapping taxpayer dollars outside of legal channels to hide earlier mistakes, the

temptation is to keep doing it more and more.'*

Notes
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Mr. MurpHY. Thank you, Mr. Miller.

Now Mr. Rosenberg, you are recognized for 5 minutes. Just make
sure your mic is on and you pull it close to you. Thank you. Could
you turn your microphone on? OK.

STATEMENT OF MORTON ROSENBERG

Mr. ROSENBERG. I'm pleased to be here, Mr. Chairman and mem-
bers of the committee. This is a welcome return to be before a com-
mittee that I learned whatever I think I know about investigative
oversight from a legendary chairman like John Moss and John Din-
gell and their great staffs.

I did more work for this committee between 1975 and 2005 than
I did for any other committee in the Congress, and if I had to boil
down the essence of what I've learned about oversight it would be
this. Committees wishing to engage in successful oversight must
establish their credibility with the White House and the executive
departments and agencies that they oversee early, often and con-
sistently, and in a manner evoking respect, if not fear.

Although the standing committees and special committees have
been vested with an array of very formidable tools and rules to
support their powers of inquiry, it is absolutely critical to the suc-
cess of the investigative power that there be a credible threat of
meaningful consequences for refusal to provide necessary informa-
tion in a timely manner. In the past that threat has been the possi-
bility of a citation of criminal contempt of Congress or even earlier
in our history a trial at the bar of the House, either of which could
result in imprisonment. There can be little doubt that such threats
were effective in the past at least until 2002.

Between 1975 and 1998 there were ten votes to hold Cabinet
level officials in contempt of Congress. Four of those votes came
from this committee and were very effective in getting information.
Indeed, the first two votes, which were the first two votes ever to
hold Cabinet level officials in contempt, involved an issue that is
raised here. It involved two statutes that had noncompliant and
confidentiality provisions and the heads of each of those depart-
ments, the Commerce Department in 1975 and HEW in 1978,
claimed that a broad, nondisclosure provision applied to Congress.

John Moss challenged that in both cases, and in both cases pre-
liminary votes of contempt in the subcommittee were sufficient to
have the documents released and the testimony given that was
wrought. And similar things happened during the early ’80s under
John Dingell.

As I said, all of these ten resulted in one way or another of sub-
stantial compliance with information demands in question before
the necessity of any criminal trial. It was my sense that those in-
stances established such a credible threat of a contempt action it
was possible that until 2002 even the threat of a subpoena was
often sufficient to move an agency to an accommodation with re-
spect to document disclosures or the testimony of agency officials
and the White House to allow even officials to testify without a
subpoena.

The last such instance was the failed Presidential claim of privi-
lege during the chairmanship of Dan Burton in its 2002 investiga-
tion of two decades of informant corruption in the FBI’'s Boston of-
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fice. I might add that it was a bipartisan effort in which the con-
tempt was a virtual certainty.

The current situation is that Congress is presently under a lit-
eral siege by the executive. The last decade has seen among other
significant challenges an unlawful raid on a congressional office,
Department of Justice prosecutions of Members that successfully
denied them speech debate protections, Presidential cooption of leg-
islative agency rulemaking, among other things.

But with respect to investigative oversight since 2000 and re-
cently, the executive branch has adopted a stance of— which was
first enunciated by the Department of Justice in 1984—that the
historic congressional processes of criminal and inherent contempt
designed to ensure compliance with its information gathering pre-
rogative are unconstitutional and unavailable to a committee if the
President unilaterally determines that such officials need not com-
ply.

Mr. MuUrPHY. Mr. Rosenberg, I just want to say you are out of
time. If you could just give a final statement, then I have to move
on.

Mr. ROSENBERG. Congress has to protect its investigative author-
ity. The current stance of the Justice Department means that every
time you issue a subpoena for documents or testimony that is not
going to be complied with theyre going to force you into District
Court. And forcing you into District Court will mean delay and the
possibility of aberrant judicial decisions which has occurred in the
Myers case and in the present Fast and Furious litigation which
in total with its investigative time——

Mr. MurpPHY. Thank you.

Mr. ROSENBERG [continuing]. And the time before the courts has
gone on for 5 %2 years without resolution.

[The prepared statement of Morton Rosenberg follows:]
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Mr. Chairman and Members of the Committee:

My name is Morton Rosenberg. For over 35 years | was a Specialist in American Public Law
with the American Law Division of the Congressional Research Service (CRS). Among my areas of
professional concern at CRS were the problems raised by the interface of Congress and the Executive
which involved the scope and application of congressional oversight and investigative prerogatives. Over
the years [ was called upon by commitiees to advise and assist on a number of significant inquiries,
including Watergate, Iran-Contra, Rocky Flats, the organizational breakdown of the Justice Department’s
Environmental Crimes Program, Whitewater, Travelgate, Filegate, campaign fundraising during the 1996
election, the Clinton impeachment proceeding in the House, informant corruption in the FBI’s Boston
Regional Office, and the removal and replacement of nine U.S. Attorneys in 2006. I also assisted
committee Members and staff, majority and minority, on such matters as the organization of probes,
subpoena issuance and enforcement, the conduct of hearings, contempt of Congress resolutions, and the
validity of the issuance of House resolutions authorizing civil enforcement of subpoenas. Since my
retirement I have written a handbook on investigative oversight entitled “When Congress Comes Calling:
A primer on the Principles, Practices, and Pragmatics of Legislative Inquiry,” which was funded and
published by the Constitution Project in 2009. 1am presently updating and expanding that work. I have
also continued to comment and testify on matters regarding congressional prerogatives.

You have asked me here today to provide legal and historical background to assist your
Subcommittee in assessing the substantiality of the Treasury Department’s refusals, even in the face of
subpoenas, to provide information, either through documents or the testimony of knowledgeable
Department personnel, that would explain the manner and process by which the conclusion was reached
that the funding for cost sharing reduction payments under the Affordable Care Act (ACA) would be
through the permanent appropriation in 31 U.S.C. § 1324 (b). I will also describe and assess the current
problematic situation respecting the enforcement of congressional subpoenas directed executive branch
officials.

Background

A letter dated June 29, 2016 from the Treasury Department’s Office of Legislative Affairs to the
Committees explained that witnesses who have thus far “agreed to be interviewed” have been constrained
by a long standing Executive branch policy “that protect[s] from disclosure ‘documents and other
materials that would reveal advisory opinions, recommendations and deliberations comprising part of a
process by which governmental decisions and policies are formulated.” As authority for this stance the
Department points to the failure of the Subcommittee (and the House Ways and Means Committee) to
strictly adhere to the interbranch accommodation process dictated by the D.C. Circuit in Unired States v
AT&T Co.';the pendency of an “unprecedented lawsuit by the House on the same subject matter” which
purportedly “threatens to compromise the integrity of the judicial proceedings by circumventing the
established rules of discovery;” a district court ruling that makes the common law deliberative process
privilege applicable to congressional informational demands; and IRS “Touhy regulations” which are
said to “govern the conditions and procedures by which agency employees may testify about work-related
issues™ in order to protect internal deliberative processes.

The Flawed Premises of Treasury’s Arguments

None of these arguments pass legal muster. My understanding of the historical experiences and
legal rulings pertinent to congressional aceess to information regarding the administration and
enforcement activities of executive departments and agencies that are established, empowered and funded
by the Congress indicates that such an asserted withholding policy has been consistently overridden in the
face of legitimate exercises of a committee’s constitutionally based investigatory prerogatives. The law is
clear: an inquiring committee need only show that the information sought is within the broad subject

567 F. 2d 121, 127 {D.C. Cir. 1977).
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matter of its authorized jurisdiction, is in aid of a legitimate legislative function, and is pertinent to the
area of concern in order to present an enforceable information demand. This was established by the
Supreme Court’s 1927 ruling in McGrain v. Daugherry’ which provided the foundational authority for
modern congressional investigative oversight. The case emanated from the Teapot Dome inquiries of the
mid-1920’s which centered on the Department of Justice. As part of its investigation, a Senate select
committee issued a subpoena for the testimony of the brother of the Attorney General, Harry Daugherty.
After Daugherty failed to respond to the subpoena the Senate sent its Deputy Sergeant at Arms to arrest
him and bring him before the Senate. This action was challenged as beyond the Senate’s constitutional
authority. The case reached the High Court which upheld the Senate’s authority to investigate charges
concerning the propriety of the Department’s administration of its statutory mission. The Court first
emphasized that the power of inquiry, with the accompanying process to enforce it, is “an essential and
appropriate auxiliary to the legislative function, “ and that Congress must have access to the information
“respecting the conditions which the legislation is intended to affect or change; and where the legislative
body does not itself possess the requisite information—which is frequently so—recourse must be had to
others who do possess it. Experience has taught that the mere requests for such information often are
unavailing, and also that the information which is volunteered is not always accurate or complete; so
some means of compulsion are essential to obtain what is needed.™ The Court also made it clear that the
target of the Senate investigation, the Department of Justice, like all other departments and agencies, is a
creation of the Congress and subject to its plenary legislative and oversight authority in order to determine
whether and how it is carrying out its mission:

[T]hé subject to be investigated was the administration of the Department

of Justice—whether its functions were being properly discharged or were

being neglected or misdirected, and particularly whether the Attorney General

and his assistants were performing or neglecting their duties in respect of the institution
and prosecution of proceedings to punish crimes and enforce appropriate remedies
against the wrongdoers--specific instances of neglect being recited. Plainly the subject
was one on which legislation could be had and would be materially aided by the
information which the investigation was calculated to elicit. This becomes manifest when
it is reflected that the functions of the Department of Justice, the powers and duties of

the Attorney General and the duties of his assistants, are all subject to congressional
legislation, and that the department is maintained and its activities are carried on under

such appropriations as in the judgment of Congress are needed from year to year.*

The Limits of Negotiation and Accommodation

The oft-cited AT&T ruling established a number of important precedents. It recognized the
authority of the House to allow one of its committees intervene in a court proceeding to protect its
constitutionally-based oversight and investigative prerogatives. It also recognized that when core powers
of the political branches conflict, a court should be reluctant to intervene and should adjure the political
branches to seek accommodation through negotiation. It did rule that, in the situation before it, neither
branch had the absolute right to withhold or obtain the sensitive intelligence information at issue. But it

2273 U.5. 135 (1927).
*1d.at 174-75.
*1d. at 177-78
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did not close the door to judicial resolution if there is a legitimate impasse, though it did not define when
such an impasse would be reached. It is clear, however, that both sides need not agree that a stalemate has
oceurred and it is apparent that current circumstances have reached that point. Sixteen months have
passed and the Department’s actions, together with its June 29 letter, has drawn a clear line that signals
that further negotiations would be futile, No court would fault the Subcommittee for moving on to seek
compulsory enforcement of its information demands.

The Irrelevance of a Concurrent Investigation and Litigation

Treasury and the Justice Department have characterized the pending House legal challenge to
the alleged use of unappropriated funds to support the ACA as “extraordinary” and a basis to refuse
unrestricted witness testimony and the production of documents which might prejudice its defense against
the House claims. The Supreme Court, however, has long held that congressional inquiries cannot be
thwarted by ongoing litigation that may parallel its proceeding. In another Teapot case that reached the
High Court, Sinclair v. United States’, a witness at the congressional hearings refused to provide answers
and was prosecuted for contempt of Congress.. Based upon a separate lawsuit brought by the government
agaiunst the witness® company, the witness had declared “I shall reserve any evidence [ may be able to
give for those courts...and shall respectfully decline to answer any questions propounded by your
committee.” The Court upheld the witness™ conviction for contempt of Congress. The Court considered
asnd and rejected in unequivocal terms the witness’ contention that the pending lawsuits provided an
excuse for withholding information. Neither the laws directing that such fawsuits be instituted, nor the
lawsuits themselves “operated to divest the Senate, or the committee, of power to further investigate the
actual administration of the law.”® The Court further explained: “It may be conceded that Congress is
without authority to compel disclosures for the purpose of aiding the prosecution of pending suits; but the
authority of that body, directly, or through its committees, to require pertinent disclosures in aid of its
own constitutional power is not abridged because the information sought to be ehcxted may also be of use
in those suits.™ The Court reiterated its conclusion in Hutchison v. United States®, holding that a
committee’s investigation “need not grind to a halt whenever responses to its inquiries might potentially
be harmful to a witness in some distinct proceeding. ..or when crime or wrongdoing is disclosed.”

The Questionable Availability of the Common Law Deliberative Process Privilege

Treasury has not actually asserted the deliberative process privilege (DPP) but it has invoked
its essence in justifying its withholding documents that relate to “documents and other materials that
would reveal advisory opinions, recommendations and deliberations comprising part of a process by
which govemmental decisions and policies are formulated” and by referencmg a recent district court
recognizing the applicability in the context of a congressional inquiry. ° The problematic validity of that
finding is fully discussed below, but even if it is applicable, it is easily overcome by an investigative
body’s showing of jurisdiction, authority and a need for the information. A District of Columbia Circuit
Court ruling has held that the DPP is a common law privilege that Congress can more easily overcome
than the constitutionally rooted presidential communications privilege. Moreover, in congressional
investigations the DPP “disappears altogether when there is any reason to believe government misconduct
has occurred.”’® The court’s understanding thus severely limits the extent to which agencies can rely upon

279 U.S. 263 {1929).

£279 U.S. at 295.

71d.

5369 U.S. 599, 617 (1962).

? See Committee on Oversight and Government Reform v. Lynch, 2016 U.5.Dist.LEXIS 5713 (D.D.C. Jan, 18, 2016.
* 1n re Seated Case (Espy), 121 F. 3d 729,745-46 {D.C.Cir. 1997).The appeals court also stated “[W]hen there is
reason to believe the documents sought may shed light on government misconduct, ‘the [deliberative process]
privilegeis routinely denied’ on the ground that shielding internal government deliberations in this context does
not serve ‘the public interest in honest, effective government.”” Id. at 737-38.
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the DPP to resist congressional investigative demands.

Agencies May Not Deny Committee Access to Proprietary, Trade Secret, Privacy or Other Sensitive
Information: The Anomaly of “Touhy Regulations”

Congress’ authority and power to information, including but not limited to proprietary or
confidential information is extremely broad. Upon occasion, Congress has found it necessary and
appropriate to limit its access to information it would normally be able to obtain by exercise of its
constitutional oversight prerogatives. But where a statutory confidentiality or nondisclosure provision is
not made explicitly applicable to the Congress, the courts have consistently held that agencies and private
parties may not deny congressional access to such provisions on the basis of such provisions.'!
Ambiguities in such statutes as the Trade Secrets Act and the Privacy Act have been resolved in a
committee’s favor.'? Indeed, this Subcommittee has twice in the past voted for contempt citations against
Department heads™ who refused to disclose information under legislation that contained nondisclosure
provisions that were silent with respect to congressional access. In both instances the information was
supplied soon after the votes was taken.

It is anomalous then that an agency regulation authorized by Congress and designed to regulate
record management in the face of subpoenas issued for private sector litigants, and is silent about its
application to congressional requests, is allowed to act as a device to impede, or perhaps intimidate,
agency employees from freely responding to committee questioning or communicating with committees.
It does this at Treasury by its requirement that IRS employees get permission to talk to Congress, and
then limits what they can say to Congress to those topics approved by IRS. OMB has a similar Touhy
regulation. Although a federal statute, 5 U.S.C. 7211, articulates First Amendment rights of federal
employees to petition and communicate with Congress, there is no enforcement mechanism. Annual
appropriations limitations have provided protections against the abuse of the nondisclosure regulations
but I am unaware of any active utilization of the protections. It is possible that the understandable fear of
“whistleblower” retaliation limits the incentive to utilize it.

The Current State of Investigative Oversight

Throughout its history, Congress has engaged in oversight of the Executive Branch—the review,
monitoring, and supervision of the implementation of public policy. Congress’s right of access to
executive branch information is constitutionally based and is critical to the integrity and effectiveness of
our scheme of separated but balanced powers. The first several Congresses inaugurated such important
oversight techniques as special investigations, reporting requirements, resolutions of inquiry, and use of
the appropriations process to review executive activity. In the face of Executive challenges to its
authority, the legislature’s capacity and capabilities to check on and check the Executive have increased
over time. Supreme Court and lower court rulings have recognized the institutional importance and
necessity for its broad inherent authorities of information gathering and self-protection against

" See, e.g., FTC v. Owens-Corning Fiberglass Corp., 626 F. 2d 966, 970 (D.C. Cir. 1980); Exxon Corp. v. FTC, 589 F. 2d
582,585-86 (D.C. Cir. 1978), cert, denied , 441 U.S. 943 {1979); Ashland Oii v. FTC, 548 F. 2d 977. 979 (D.C. Cir.
1976).

2 5ee, e.g., Devine v. United States, 202 F. 3d 547,551 {2d Cir. 2000);FTC v. Owens-Corning Fiberglass corp., supra;
Exxon Corp. v FTC, supra; Ashland Oil v. FTC, supra.

¥ See, Hearings, “Contempt Proceedings Against Secretary of Commerce Rogers C.B. Morton” before the
Subcomm. on Oversight and Investigations, House Comm. on Interstate and Foreign Commerce, 94" Cong. 1"
Sess.1975); “Contempt Proceedings Against Secretary of HEW Joseph Califano. Jr,, “ Business Meeting of the of the
Subcomm. on Oversight and Investigations, House Commm. On Interstate and Foreign Commerce, 95™ Cong,, 2d
Sess. 19780 {Comm:. Print No. 95-76}.
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aggrandizement by the coordinate branches. Public laws, congressional rules, and historical practices
have measurably enhanced Congress’s implied power under the Constitution to conduct oversight.

The Essential Premise of Successful Investigative Oversight

The enduring practical lesson 1 learned in my 35 years with CRS is that committees wishing to
engage in successful oversight must establish their credibility with the White House and the Executive
departments and agencies that they oversee early, often and consistently, and in a manner evoking respect,
if not fear. Thus, although standing and special committees have been vested with an array of formidable
tools and rules to support their powers of inquiry, and have developed an efficacious nuanced, staged
investigatory process, one that proceeds from one level of persuasion or pressure to the next to achieve a
mutually acceptable basis of accommodation with the Executive, it has been absolutely critical to the
success of the investigative process that there be a credible threat of meaningful consequences for refusals
to provide necessary information in a timely manner. In the past that threat has been the possibility of a
citation for criminal contempt of Congress or a trial at the bar a House of an official, either of which
could result in imprisonment and fines. There can be little doubt that such threats were effective in the
past, at least until 2002. But though the formidable rules, tools and authorities remain intact, that threat,
and the continued efficacy legislative oversight, has now come into serious question.

Congress Under Siege

Congress is presently under literal siege by the Executive. The last decade and a half has seen,
among other significant challenges, an unlawful FBI raid on a Member’s congressional office to obtain
alleged incriminating documents; Department of Justice (DOJ) criminal prosecutions of Members that
have successfully denied Members Speech or Debate protections for legislative actions; the presidential
cooption of legislative oversight of agency rulemaking; refusals to ensure the faithful execution of
enacted statutory directions; an attempted usurpation of the Senate’s exclusive confirmation prerogative;
failures to submit timely nominations for vacant Inspector General positions thereby allowing
unconfirmed acting officials to hold such sensitive positions, often for years; the issuance of a DOJ Office
of Legal Counsel (OLC) opinion that authorizes heads of agencies and departments to decline Inspector
General requests for information necessary to perform their investigative and audit authorities; and OLC
opinions asserting expanded presidential control over agency decision making through broad
interpretations of the concept of a unitary executive and of the traditional understandings of the scope of
executive privilege claims that have been utilized by departments and agencies to delay or deny
congressional access to requested information.

With particular respect to congressional investigative oversight of the actions of the Executive
Branch, there has been the adoption of an aggressive stance, first officially enunciated by OLC in 1984",
that the historic congressional enforcement processes of criminal and inherent contempt, designed to
ensure officials’ compliance with its core information gathering prerogative, are unconstitutional and
unavailable to a committee if the president unilaterally determines that such officials need not comply. In
such instances, DOY will not present contempt citations voted by a House to a grand jury as is required by
law. A more recent DOJ opinion declared that it has determinative authority whether to prosecute an
executive official found in contempt of Congress even in instances when presidential privilege has not
been invoked.'* The consequence has been that committees have been forced to seek subpoena
compliance through civil court enforcement actions, a tactic that has been shown in two recent cases to
cause intolerable delays that undermine the effectiveness of timely committee oversight and opens the

* prosecution for the Contempt of Congress of an Executive Branch Official Who Has Asserted a Claim of Executive
Privilege, 8 Op. Off, Legal Counsel 101 {1984){Olson Memo). See also, Responses to Requests for Information Made
Under the Independent Counsel Act, 10 Op. Off. Legal Counsel 68 {1986){Cooper Memo).

' Letter to The Honorable John A. Boehner, Speaker, U.S. House of Representatives, from Ronald C. Machen, Jr.,
United States Attorney, District of Columbia, dated March 31, 2015.
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door to aberrant judicial rulings.

The Miers Litigation

The first of those cases, Committee on the Judiciary v. Miers'®, involved an inquiry into whether the
presidential firings of nine U.S. Attorneys in 2006 were politically motivated. The sensitivity of the
allegations forced the highest echelons of the Justice Department to testify before the Committee without
the necessity of subpoenas either in public or in executive sessions. But it soon became apparent that all
roads led to the White House and its role in the matter. Several lower level aides were subpoenaed and
some were granted immunity. Focus soon centered on the former White House Counsel, Harriet Miers,
and political advisor Karl Rove. They were subpoenaed, along Chief of Staff Joshua Bolten, who was the
White House custodian of documents. The President claimed presidential privilege and then ordered them
not to appear to testify or produce documents, asserting that his invocation of privilege cloaked them with
absolute immunity from compulsory process. The House voted Miers and Bolten in contempt of
Congress. The Attorney General advised the Speaker that any contempt citation issued would not be
presented to a grand jury. As a consequence, the House was forced, for the first time in history, to
institute a civil suit to enforce a subpoena against executive officials. Members of the minority party
leadership filed an amicus brief arguing that the suit should be dismissed.

The district court ruled that the House had inherent constitutional power to authorize a civil action to
enforce committee subpoenas and that a presidential invocation of privilege did not provide, as claimed,
absolute immunity for White House aides which shielded them from responding in any way to the
Committee’s subpoenas. The court did not reach the question of the validity of the presidential privilege
claim itself. The suit also did not challenge the validity of the refusal to present the contempt citation to a
grand jury. A change of administration resulted in a settlement that allowed limited in camera testimony
and document disclosures in March 2009 that mooted a pending appeal. The investigation and litigation
spanned over two years with an inconclusive resolution. However, the cloud remaining respecting the
likelihood of Executive repetition of the obstructive tactic made the victory appear Pyhrric. That fear was
shortly confirmed.

The Fast and Furious Litigation

The next such case, House Committee on Oversight and Government Reform v. Lynch,”” arose out
of an investigation commenced in January 2011 following the disclosure that DOJ’s Bureau of Alcohol,
Tobacco, Firearms and Explosives (ATF) was engaging in a law enforcement program, denominated
Operation Fast and Furious, in which the ATF knowingly allowed firearms purchased illegally in the
United States to be unlawfully transferred to third-parties and transported into Mexico. The goal of the
operation was to let the guns “walk” without interdiction so as to enable ATF to follow the flow of the
firearms to the Mexican drug cartels that purchased them. This tactic was publically exposed after guns
that had been illegally purchased were recovered at the scene of a December 2010 firefight in Arizona in
which a U.S. Customs and Border Protection agent was killed. Congressional inquiries in January 2011 to
ATF requested information about allegations that the agency had knowingly used these inappropriate law
enforcement tactics. A DOJ Assistant Attorney General replied on February 4, 2011 on behalf of ATF and
flatly denied that the agency had ever “sanctioned or otherwise knowingly allowed the sale of assault
weapons to a straw purchaser.” The House Committee on Oversight and Government Reform (COGR)
was skeptical of the reply and continued its investigation. The inquiry was re-invigorated in December of
2011 when DOJ withdrew its February 4 letter, conceding that it had contained “inaccurate information”
about the depth of DOJ’s knowledge of ATF’s actions and that the operation itself was fundamentally

*® 558 F. Supp. 2d 53 (D.D.C. 2008},
7 2016 U.S. Dist. LEXIS 5713 (D.D.C. Jan.19, 2016). The original defendant, former Attorney General Eric Holder,
ieft office and his successor was substituted as the defendant of record.
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flawed.

The concession shifted the focus of COGR’s investigation to the questions as to how DOJ had
initially provided the Committee with such inaccurate information; why it took almost ten months to
correct the mistake; and whether the agency had sought to obstruct the Committee’s inquiry by providing
misleading information. COGR then narrowed its attention to documents created after the February 4"
letter relating to DOJ’s response to COGR’s investigation. There followed subpoenas and negotiations
and an ultimate refusal by Attorney General Holder to turn over key documents, which was supported by
a presidential claim of privilege. The full House voted Holder in contempt on June 28, 2012. Following
the vote DOJ advised the Speaker that, as in Miers, no action would be taken to prosecute the Attorney
General. In anticipation of DOJ’s stance the House had passed a resolution authorizing a civil suit, which
was instituted on August 13, 2012. On December 20, 2012 five prominent Members of the House
minority party filed an amicus brief in support government’s motion to dismiss the Committee’s suit.

Several important rulings have been issued by the district court since the institution of the
litigation. On September 30, 2013, the court initially ruled that the Committee had standing to institute its
suit to enforce its subpoena demands'®, essentially following the similar ruling in Miers, and rejected
political question and prudential arguments for dismissing the complaint. The next critical issue to be
faced was whether the government’s asserted deliberate process privilege (DPP) is constitutionally based
or is solely a common law creation. District of Columbia Circuit Court rulings have established that the
constitutional presidential communications privilege (PCP) encompasses the deliberative process
privilege but only when the communications relate to a “quintessential and non-delegable presidential
power” that requires direct presidential decision making and must have been authored or solicited and
received by the President or a close White House advisor who has operational proximity to the President.
Heads of departments and agencies are not deemed “close advisers.”'® Otherwise, the DPP is a common
law privilege.m In a longstanding and consistent congressional committee practice, acceptance of the DPP
asserted by executive agencies, as with other common law privileges, has been subject to the discretion of
the individual committees on a case-by-case basis. In such instances, a committee only needs to show that
it has jurisdiction and authority and that the information sought is necessary to its investigation. But a
plausible showing the existence of fraud, waste, abuse or maladministration would, in any event,
conclusively vitiate an agency assertion of the privilege.

In an August 20, 2014 Order dismissing cross motions for summary judgment, the Court ruled
that DOJ could assert the DPP as to deliberative documents not involving presidential communications.
Judge Jackson determined “that there is a constitutional dimension to the deliberative process aspect of
the executive privilege, and that the privilege [therefore may] be properly invoked in response to a
legislative demand.” This “dimension” or aura was seen to derive from the fact that both the PCP and
DPP are “closely affiliated” in that “[both] are executive privileges designed to protect executive branch
decision making.””' The Court, however, avoided both the immediate necessity of balancing the
legislative and executive interests involved and determining whether agency misconduct vitiated the
claim. Instead it found that DOJ’s “blanket assertion” of privilege was insufficient. DOJ was directed to
review all the withheld documents and either produce them to COGR or provide a detailed privilege log
substantiating each assertion of deliberative process.

Sixteen months later, on January 19, 2016, the Court issued an opinion and order in response to

8 committee on Oversight and Government Reform v. Holder, 979 F. Supp. 2d 1 (D.D.C. 2013). The basis of the
court’s standing ruling differed from that rendered in Miers which found the cause of action was based on the
Constitution’s inherent vestment of investigatory power in Congress.

** in re Sealed Case (Espy), 121 F. 3d 729 (D.C. Cir. 1987); Judicial Watch, Inc. v. Department of Justice, 365 F. 3d
1108 (D.C. Cir. 2004).

* Espy, 121 F. 3d at 745-46.

* Citing Espy out of context.
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the Committee’s motion to compel production of the withheld documents. It reiterated its prior ruling that
the deliberative process privilege could be invoked in response to COGR’s demands. It then detailed the
results of the Court’s perusal of the list and descriptions of 10, 446 documents withheld in whole or part.
It concluded that 5342 were sufficiently documented to be properly covered by the DPP but declined to
rule upon 5096 documents which were withheld by DOJ on the grounds that they contain attorney-client
privileged material, attorney-work product, private information, law enforcement sensitive material, and
foreign policy sensitive material. The remaining eight documents, which provided no reasons at all for
their withholding, were ordered to be disclosed.

With respect to the DPP docunents, however, the Court determined that it was not necessary for
it to engage in the usual process of balancing the competing interests of the two branches with respect to
the legitimacy of COGR’s investigation or the Commiitee’s need for the information against the impact
that the revelation of any record could have on candor in future executive decision making. DOJ, it found,
had repeatedly acknowledged the legitimacy of COGR’s investigative concerns. Further, it concluded, by
requesting and complying with a parallel DOJ Inspector General investigation, “any harm that might flow
from the public revelation of the deliberations at issue here has already been self-inflicted: the emails and
memoranda that are responsive to the subpoena are described in detail in a report by the Department of
Justice Inspector General that has already been released to the public....Since any harm that would flow
from the disclosures sought here would be merely incremental, the records must be produced.” As a
further consequence of this rationale, the Court saw no need to confront the issue of agency misconduct:
“The Court emphasizes that this ruling is not predicated upon a finding of misconduct.” Finally, the Court
refused to rule on DOJ's withholding of the 5096 documents raising privilege claims other than the DPP,
reasoning that only the DPP claim had been the subject of the original complaint. It suggested that for
resolution of that matter the parties should engage in further negotiations which, if unsuccessful, might be
presented to the Court.

Arguably, the unusual ruling perhaps reflects that the judge may have had second thoughts about
her initial ruling on the applicability of the DPP to congressional demands and was attempting to
foreclose an appeal. That is, since the Committee would have gotten all it originally asked for, arguably
that potentially mooted any appeal. Similarly, since DOJ had garnered an important privilege precedent
that would be available for agencies to rely on for some time to come, it might wish to allow it to stand
until at least the inevitable next challenge. At the urging of the Committee, however, the Court issued a ¢
FINAL, APPEALABLE ORDER” on February 8, 2016. On April 8, the Committee filed a notice of
appeal with the D.C. Circuit. At that point the investigation and subsequent litigation had spanned over
five years with no satisfactory resolution in sight.

The Urgent Need for Constitutional Clarity Respecting Congress’s In
Authority

igative Enfor t

The portent of Miers has been realized in the Fast and Furious litigation, The DOJ tactic for
undermining effective congressional investigative oversight by forcing committees to seek civil court
enforcement of information gathering subpoenas has succeeded. The inevitable attendant extensive
delays in accessing information respecting legitimate oversight inquiries has rendered its ultimately
untimely availability essentially useless.” The dubious ruling by the Fast and Furious court, approving
the invocation of the common law deliberative process privilege in these enforcement proceedings, has
now invited future such claims by agencies as a matter of right in investigative inquiries, with the
likelihood of the assertion of a panoply of other common law and policy claims that heretofore have been

% see Stanley Brand & Sean Connelly, Congressional Confrontations: Preserving a Prompt and Orderly Means by
Which Congress May Enforce Investigative Demands Against Executive Bronch Officials, 36 Cath, U.L. Rev. 71, 81,
84 (1986)(noting the effect of delay in hindering congressional oversight}.
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acceptable only at the discretion of committees.

The continued use of the tactic by executive agencies in the future is all but certain. There is
accumulating current evidence of agency slowdowns in responding to committee information requests
and an uptick in claims resting on the deliberative process privilege. Continued congressional
acquiescence to the DOJ tactic will result in inestimable, if not irreparable, damage to its core legislative
functions, responsibilities and the public’s confidence in the institution’s competence and authority. A
commentator writing shortly after the unsatisfactory resolution of the Miers litigation, but before the Fast
& Furious rulings, bluntly put forward its implications: “To put it succinctly, Congress cannot win in
court—even if the courts ultimately side with it over the executive branch, the Administration can insure
that those final rulings come far too late to allow Congress effectively to oversee executive branch
operations....But Congress’s self-inflicted wounds may well go deeper. In seeking the aid of the
judiciary, the House was announcing to the world its belief in its own impotence....And the House, in
choosing to invoke the court’s authority has played right into this perception. It has reinforced the idea
that the judiciary is the domain of reasoned, principled judgments that must be respected, while
congressional action in defense of its powers is ‘unseemly’.” Justice Kennedy has warned that Congress
cannot expressly abdicate its core responsibilities but by inaction or acquiescence it can be effectively
ceded elsewhere.”

The constitutional basis of Congress’s virtually plenary oversight and investigative powers is
irrefutable. The courts have consistently recognized that in order to perform its core constitutional
responsibilities, Congress can and must acquire information from the President and the departments and
agencies of the Executive Branch.”® The structure of the checks and balances rests on the principle that
Congress has a right to know everything that the executive is doing, including all the policy choices and
all the successes and failures in the implementation of those policies. The Supreme Court has made it
clear that Article I presupposes Congress’s access to information so that it can responsibly exercise its
obligations to make laws requiring or limiting executive conduct, to fund the programs supporting the
executive policies of which it approves, to deny funds to those policies of which disapproves, and to
pursue investigations of executive behaviors that raise concerns.”® Without knowledge of the policy
choices and activities of the Executive Branch, which is often unavailable unless provided by the
Executive, Congress cannot perform those duties the Framers envisioned. Finally, the Supreme Court and
appellate courts have approved practices and processes Congress has adopted for the conduct of its
oversight and investigative hearings that do not accord witnesses the entire panoply of procedural rights
enjoyed by witnesses in adjudicatory proceedings,”’ as well as mechanisms, such as inherent and statutory

 Josh Chafetz, Congress’s Constitution, 160 U, Pa. L. Rev. 715, 740-41 (2012}{Chafetz).

* Clinton v. City of New York, 524 U.S. 417, 452 (1998){“That a congressional cession of power is voluntary does
not make it innocuous. The Constitution is a compact enduring for more than our time, and one Congress cannot
yield up its own powers, much less than those of other Congresses to follow....Abdication of responsibility is not
part of the constitutional design.”}{Kennedy, 1., concurring in the Court’s rejection of a congressional delegation of
line item veto authority to the President).

® See, e.g., Barenblatt v. United States, 360 U.S, 109,111 {1959)(noting that the power of Congress to inguire is “as
penetrating and far-reaching as the potential power to enact and appropriate under the Constitution.”); McGrain
v. Daugherty, 273 U.S. 135, 174-75 (1927){remarking that the legislature has all the necessary power under the
Constitution to perform the legislative function, including compelling appearance and testimony).

* see, e.g., Barenblatt, 360 U.S. at111; Watkins v. United States, 354 U.S. 178, 187 (1957); McGrain, 273 U S,
at174,

Y United States v, Fort, 443 F.2d 670 {D.C. Cir. 1970), cert. denfed, 403 U.S. 932 (1971)}{Witnesses have no right of
cross-examination of adverse witnesses or to discovery of materials utilized by a committee as the basis for
questions); Honnah v. Larch, 363 U.S. 420, 445 {1971){observing that “only infrequently have witnesses...[in
congressional hearings] been afforded procedural rights normally associated with an adjudicatory proceeding.”}.
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criminal contempt proceedings™, all of which are intended to encourage and support the expeditious
gathering of information for legislative purposes from officials and private parties.

The current situation is not an interbranch impasse to be resolved by negotiation. It is an
Executive challenge to the long understood and established constitutional allocation of core powers
between the political branches. In this case it involves the refusal of the Executive to recognize and
adhere to the historic, constitutionally recognized coercive mechanisms designed to assure timely
congressional access to information necessary carry out its legislative function by insisting that it is
unconstitutional to utilize the criminal or inherent contempt processes against federal officials when the
President has invoked executive privilege. A committee’s sole recourse now is to seek compliance by
means of a civil enforcement action. A committee is given no other timely, effective choice. The result is
that the critical lines of constitutional authority in this vital area have become unclear and the uncertainty
is having, and will continue to have, a paralyzing effect on congressional oversight. Until it is resolved it
raises the specter of the concomitant danger of Executive encroachment and aggrandizement.

The Rationale for a Constitutional Chall,

In a seminal essay, Professors Eric A. Posner and Adrian Vermeule examine the political
phenomenon of “constitutional showdowns” and attempt to provide a usable definition of the idea, an
analysis of the circumstances under which showdowns will, will not or should occur, observations about
whether our constitutional system produces too many or too few showdowns, and what are the socially
optimal circumstances for seeking a constitutional showdown.” The authors posit that “[sJhowdowns
occur when the location of constitutional authority for making important policy decisions is ambiguous or
contested, and multiple political agents (branches, parties, sections, governments) have a strong interest in
establishing that the authority lies with them.™ Clear allocations of authority, the authors avow, are
essential to constitutional stability. “Since institutions share power, whether one institution should press
the limits of its power depends to a great extent on whether other institutions are misusing their powers. It
is hard to see how ambiguity about the contours of authority could be desirable in the abstract; its effect is
just to create uncertainty among citizens who are regulated by the various institutions. All else equal,
uncertainty is a systemic cost, which can only be justified on second-best grounds; what those grounds
might be is obscure....Governmental violation of a clear allocation of power can trigger resistance
because the stipulated allocation serves as a focal point for resistance. Creeping aggrandizement is more,
not less, likely when the constitutional allocation of powers is ill defined.”!

Posner and Vermuele conclude that the confluence of certain social, legal and political
circumstances impel “constitutional showdowns.” “Under certain conditions, then—where the value of
setting precedents now is especially high, because similar issues will recur in future generations and little
new information will be gained by delay—the active virtues are superior to the passive virtues from the
social point of view. We do not claim that these conditions are more common than the conditions under
which the passive virtues are socially desirable. All we claim is that the theorists of the passive virtues fail
to consider the full range of social costs and benefits, and are too sanguine about their conflict-avoiding
prescriptions.”™ As will be fully detailed below, the Executive’s current tactic of forcing committees to
seek civil court actions as the sole means of enforcement of subpoena demands for information has no
basis in law or historical practice and thwarts the accomplishment of Congress’s core legislative functions
and responsibilities. It is an act of Executive usurpation and aggrandizement that threatens the long
understood constitutional scheme of separated and balanced powers, one that demands legislative

* See, e.g., Anderson v. Dunn, 18 U.S. {6 Wheat.) 204 {1821} {Recognizing the authority of each House to conduct
inherent contempt proceedings to protect its institutional integrity).

* posner & Vermeule, supra note 1 at 992-93, 1010

*1d. at 1002.

14, at 1022,

*1d. at 1043.
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challenge and judicial redress.

The Constitutional, Legal. Historical and Practical Insubstantiality of Executive Refusals
to Recognize and Adhere to Constitutional and Statutorily Established Mechanisms to
Enforce Congressional Demands for Information

The formal articulation of the Executive’s current position refusing legal recognition of
congressional contempt citations issued pursuant to either the legislature’s statutory criminal
contempt or inherent contempt authorities appears in two opinions rendered by DOJ's Office of
Legal Counsel (OLC) in 1984 and 1986.% Both have been cited as the basis for Executive non-
compliance with the contempt citations in the above-recounted Miers and Fast & Furious
investigations and litigations. But it has taken the Executive thirty years to attempt to
implement a strategic decision that on its face poses profound constitutional separation of
powers implications. In order to fully and properly assess the legal substantiality of the
stratagem it is useful, and indeed necessary, to understand the immediate context that
prompted the preparation of the OLC opinions as well as the intervening three decades of
events that apparently impelled effectuation of the tactic.

--The Position of the Justice Department on the Use of Inherent and/or Criminal Contempt of
Congress Against Executive Branch Officials: The Immediate Origins of the Olson and Cooper
Memoranda

In 1870, in response to the growing perception and alarm over Executive actions, often
taken in secret, and all reflective of a disdain for legislative authority and prerogatives in foreign
and domestic affairs, Congress began taking counteractions to shore up its ability to know what
the Executive is doing and to be able respond effectively and in a timely manner to protect its
institutional integrity. The hard earned lessons learned from the Viet Nam war, presidential
impoundment tactics, and Watergate and the Nixon impeachment proceedings resulted in
congressional measures that expanded its ability to gain access to sources of vital information
and to assure its timely receipt. These actions included passage of the Legislative
Reorganization Act of 1970%, the Congressional Budget Act of 1974%, the War Powers

* See, Prosecution for the Contempt of Congress of an Executive Branch Official Who Has Asserted a Claim of
Executive Privilege, 8 Op. Off. Legal Counsel 101 {1984){Olson Mema}; and Response to Congressional Requests for
Information Made Under the Independent Counsel Act, 10 Op. Off. Legal Counsel 68 (1986){Cooper Memo).

3 See, e.g., Memorandum for the Counsel to the President, Fred F. Fielding, from Stephen G. Bradbury, Principal
Deputy Attorney General, Office of Legal Counsel, Immunity of Former Counsel to the President from compelled
Testimony, july 10, 2007; Letter to George T. Manning, Counsel for Ms, Miers, from Fred F. Fielding, Counsel to the
President, july 10, 20007 {directing Ms. Miers not to appear before the House Judiciary Committee in response to
a subpoena); Letter to House Judiciary Committee Chairman John Conyers, Jr., from George T. Manning, counsel
for Ms. Miers, fuly 17, 2007 {explaining legal basis for Ms. Miers refusal to appear); Letter from James M. Cole,
Deputy Attorney General, to john Boehner, Speaker of the House, June28, 2012,

% 84 Stat. 1156, 1168-71, 1181-85 {making express the duty of all standing committees to engage in oversighton a
“continuing basis,” strengthening the program evaluation responsibilities of the General Accounting Office (GAO),
tripling the personnel complement of the Congressional research Service and directing the hiring of senior level
experts in aver 20 categories of legislative concern, strengthening its policy analysis role and expanding its other
responsibilities to Congress, and increasing the number of permanent staff for standing committees, including a
provision for minority staff hirings).

% g8 Stat. 302,325, 326,327-29 {further expanding committee oversight authority by permitting them to appraise
and evaluate programs by themselves ‘or by contract, or [to] require a Government agency to do so and furnish a
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Resolution of 1973, the Impoundment Control Act of 1974%, the Inspector General Act of
1978%, and the Ethics in Government of 1978%,

Of particular interest here, however, were the historic internal institutional reforms of the
committee system in the House installed at the beginning of the 94" Congress in 1975* which
had the effect of abandoning the seniority system for committees, which had vested absolute
control in full committee chairs, by decentralizing and disbursing committee authorities over
legistation and oversight to subcommittees and their chairs. As a result, any committee with
over 20 members is required to establish a separate committee solely devoted to oversight.
Also significant was the appointment in 1977 of the first House General Counsel by Speaker
Thomas “Tip” O'Neill to represent institutional interests in court actions and to provide legal
guidance to committees, members and the leadership. Remarkably, before that time the Justice
Department frequently represented congressional interests in court proceedings, often to the
legal detriment of Congress.*

The effect of the reforms was immediate, with aggressive committee actions producing
important supporting precedents underlining the efficacy and institutional necessity of having
available the credible threat of a contempt of Congress citation to support compliance with valid
compulsory committee demands for information. Between 1975 and 1998 there were 10 votes
to hold cabinet-level executive officials in contempt. All resulted in complete or substantial
compliance with the information demands in question before the necessity of a criminal trial.©®
During this period, and indeed until 2002, the very threat of a contempt vote was sufficient to
elicit compliance.* Four refusals raised executive privilege claims, one asserted a “conditional”
claim of constitutional privilege, and the remainder raised claims of statutory exemption or

report thereon to the Congress;” directing the Comptroller General of GAO to review and evaluate government
agency programs and activities on his own initiative or by requests by committees or members and to establish a
special office to carry out these responsibilities, and strengthening GAO’s role in acquiring fiscal, budgetary and
program-related information; and establishing the Congressional Budget Office {CBO) which is authorized to
“secure information, data, estimates, and statistics from the various departments, agencies, and establishments of
the government to share with the newly established House and Senate budget committees).

¥ pub. L. 93-148, 87 Stat. 134 {1973}(requiring the prompt reporting to Congress of military actions taken by the
President}.

*®7U.5.C 683 {limiting the ability of the President to refuse to obey statutory directions to spend appropriated
funds}.

* pyb. L.. 95-452, codified at U.5.C. Appendix 3 {establishing offices of inspectors general in ali cabinet and larger
agencies to monitor the efficiency and propriety of their administrative actions by means of independent internal
audits and investigations that may be reported to Congress).

0 pub. L. No. 95-521, 92 Stat.1824 {establishing the process of appointing an independent counse! to investigate
and prosecute allegations of criminal conduct at the higher reaches of the executive bureaucracy).

*! See H. Res. 988, 93d Cong,, effective Jan. 3, 1975.

“2 £or a discussion of the history legal representation for the House and Senate see Chapter_, infra at_.

* secretary of Commerce Rogers C.B. Morton {1975); Secretary of State Henry A. Kissinger (1975); Secretary of
Health, Education and Welfare Joseph A. Califano (1978); Secretary of Energy Charles W. Duncan {1980); Secretary
of Energy James B, Edwards {1981); Secretary of the Interior James Watt {1982); Environmental Protection
Administration head Anne Gorsuch Burford {1982-83); Attorney General William French Smith (1983); White
House Counsel John M. Quinn {1996};and Attorney General Janet Reno {1998).The details of these instances may
found in Louis Fisher, The Politics of Executive Privilege, 111-134 {2004)(Fisher)..

* 5ee Alissa Dolan and Todd Garvey, Congressional Investigations of the Department of Justice, 1920-2012: History
Law and Practice, CRS Report R42811, 32-33, 38-39 (Nov. 5, 2012), describing successful investigations of the
Rocky Flats Environmental Crimes Plea Bargain and the investigation of the Misuse of informants at the FBI's
Boston Regional Office.
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agency policy concerns. There is evidence in some of the cases that the contemnors were
retuctant to risk a criminal prosecution to vindicate a presidential claim of privilege or policy,
which led to settlements.*® In addition, in 19786, the House, by resolution, twice authorized Rep.
John Moss, chairman of the House Subcommittee on Oversight and Investigation of the
Commiittee on Interstate and Foreign Commerce, to intervene in pending litigation to ensure
compliance with issued subpoenas. In both cases the courts accepted the congressional
appearances.*® Those precedents proved to be decisive for the courts in the Miers and Fast and
Furious litigations in upholding the House's right to authorize initiation of civil enforcement
proceedings by a House resolution. It may also be noted that Rep. Moss and his Subcommittee
were also the motivating force behind the Rogers Morton and Califano contempt proceedings. It
was into this aimost exuberant atmosphere of successful exercises of congressional authority
that President-elect Ronald Reagan warily but prepared stepped.

The advent of the Reagan administration in 1981 marked the beginning of a determined
and carefully conceived legal and political effort to retrieve a perceived ioss in strength of the
presidency.”” President Reagan campaigned for and sought to implement a broad deregulatory
agenda. Implementing that goal required asserting control over administrative agencies. But by
the end of 1982 it became readily apparent that this could not be accomplished through
legislative means*® and the administration turned to an aggressive administrative and litigative
strategy. Fundamental to this scheme was the establishment of a highly centralized
bureaucratic structure of government that would ensure that ultimate control of decision making
in all executive branch agencies, including independent regulatory agencies, would rest in the
hands of the President or his delegate. In support of this end, the administration and its
supporters articulated a constitutionally based theory of a unitary executive, a conception that
left no constitutional space for independent agencies—those protected from removal under a
good cause standard—much less the new independent counsel statute. It is founded on the
notion that that Article Ii's vesting of “executive power” in the President combined with the
President's authority to “take Care that the Laws be faithfully executed”, requires that the
President have the power to supervise and control the implementation of federal law, and bars
Congress from imposing restrictions on his power to fire executive officers at will. The new
independent counsel law was seen as an especial intrusion on core presidential prerogatives
since it imposed removal restrictions on an officer whose functions are paradigm exercises of
executive power: criminal investigations and prosecution.*®

On this basis the administration began taking a variety of actions to make that idea an
operative fact. These included centralizing control of agency rulemaking in the Office of
Management and Budget's Office of Information and Regulatory Affairs (OIRA) by executive

* See, e.g., Anne M. Burford, Are You Tough Enough? 145-159 (McGraw Hill 1886){quoting James Watt's warning
about his and Attorney General Smith’s contempt experience and Burford’s description of her despair at her
treatment by the justice department}{Burford).

* see Ashland Oil, Inc. v. FTC, 409 F. Supp. 297, 301 {D.D.C. 1976) off’d 548 F. 2d 977 (D.C. Cir. 1976) and United
States v. AT&T, 551 F. 2d 384,392 {D.C. Cir.1976). See also Fisher, supra at 85-97 discussing Ashland.

7 see Morton Rosenberg, Congress’s Prerogative Over Agencies and Agency Decisionmakers: The Rise and Demise
of the Reagan Administration’s Theory of the Unitary Executive, 57 Geo. Wash. L. Rev.627 (1989){Rosenberg);
Kevin Stack, The Story of Morrison v, Olson: The Independent Counsel and Independent Agencies in Watergate's
Wake, Vanderbilt Law School Public Law and Theory, Working Paper Number 09-06, 401-431 (Stack), accessible at
http://ssrn.com/abstract_id=1340124; Peter L. Strauss, Foreword: Overseer, or “The Decider?” The President in
Administrative Law,75 Geo. Wash. L Rev. 696 (2007){Strauss).

“® Rosenberg, at 628 n. 2.

* Stack at 409-10.
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orders;*°challenging the constitutionality of independent regulatory agencies; asserting the
inability of Congress to vest discretionary authority in subordinate executive officials who are
free from presidential supervision and control; refusing to implement congressional enactments
it deemed unconstitutional; questioning the authority of Congress to vest the appointment of an
executive officer with prosecutorial powers in the courts and to provide for removal of that officer
only for cause; and denying the authority of Congress to empower an agency to issue statutorily
prescribed unilateral compliance orders to sister agencies found in viotation of laws and
regulations applicable to them or to resort to court action to force compliance with such orders.®’

It should then come as no surprise that the Reagan Administration would take special
umbrage to Congress’s exercise of its criminal contempt power against its own cabinet rank
officials. The first such citation, against Energy Secretary James Edwards by a House
Government Operations Subcommittee, involved documents regarding contract negotiations
between the department and a major oil company. Members were concerned the deal was
going too fast, but the real conflict was between officials in the administration. The Energy
Secretary wanted to sign the contract but wouldn’t turn over the documents until it was
consummated. On the morning of the scheduled full committee contempt vote the President
avoided the potential conflict by siding with the Secretary. The contract was signed and the
documents were delivered.*

The next citation, against Interior Secretary James Watt, was more contentious and saw
the first invocation of executive privilege by President Reagan. At issue were 31 documents
relating to a reciprocity provision in a statute that involved Canada. Attorney General Smith
argued that the documents should be withheld because the House Energy and Commerce
Subcommittee wanted them for oversight and not legislative purposes; the documents would
expose pre-decisional deliberative matters and would chill the candor of future deliberations;
and the documents related solely to sensitive foreign affairs matters. After the Subcommittee
rejected the claims and announced it would prepare a contempt citation all but seven of the
documents had been turned over. When the refusals with respect to the remaining documents
continued the Subcommittee voted him in contempt. When Watt continued to resist compliance,
the full committee voted to hold him in contempt. At that time a compromise was reached
whereby Subcommittee members would be able to peruse the documents for four hours and
take notes and agreed not to release information that might harm Canada.

The ranking minority member commented that there was nothing sensitive in the
documents and that Watt would have turned over the materials had not the White House
intervened.®® This was confirmed by Watt himself in relating his reaction to being told by White
House Counsel Fred Fielding that when Attorney General Smith was cited for contempt the
administration “didn't want to create any embarrassment for the general, so we gave them the
paperwork.” Watt said he responded: “Fred Fielding! You're telling me that the Attorney General
had a case similar to mine, and the principle for which you marched me to the end of the plank
is not important enough for him to stand on and get abused like I've been abused?” When
Fielding responded “That's the way it goes, Jim,” Watt says he retorted: “You get me out within
twenty-four hours or I'm going to the Congress personally and hand deliver those papers—
because | will not be abused by the White House or the Department of Justice. If the principle is
not strong enough for the Attorney General of the United States to fight for, I'm not going to let

® See £.0.12,291, 3 CFR 127 (1981) and E.O. 12,498, 3 CFR 323 (1985).

% See Rosenberg at 629-30 and notes 5 through 9 detailing the almost uniform lack of litigation success.
*2 See Fisher at 123.

* See Fisher at 124-26,
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you guys use me any longer.”*

The White House and DOJ thought that they were better prepared for the next
confrontation which evolved from an investigation by two House committees, the Oversight
Subcommittee of the Public Works and Transportation Commitiee and the Subcommittee on
Oversight and investigations of the Energy and Commerce Committee into the Environmental
Protection Agency's (EPA) implementation of provisions of the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (Superfund). Initially, EPA voiced no
objection to the requests seeking documents contained in its open litigation files regarding
enforcement of the Superfund program “so long as the confidentiality of the information in the
files was maintained.” Shortly thereafter the Reagan administration decided that Congress
should not be able to see the documents in active litigation files. A presidential memorandum
directed Gorsuch to refuse to turn over the documents, claiming that they represented "internal
deliberative materials containing enforcement strategy and statements of the government's
positions of various legal issues which may be raised in enforcement actions relative to the
various hazardous waste sites” by the EPA or the Justice Department. Subpoenas were issued
by both commitiees seeking the documents. In compliance with the President’s directive
Gorsuch refused to comply on the ground they were “enforcement sensitive.”%®

The Subcommittee, and ultimately the full House Committee on Public Works, approved
a criminal contempt of Congress citation and forwarded it to the full House for consideration. On
December 16, 1982, the House voted 259-105 to adopt the citation,*® the first time in history a
cabinet-level officer was ever so charged. But before the Speaker of the House could transmit
the citation to the United States Attorney for the District of Columbia for presentation to a grand
jury, the DOJ filed a lawsuit suit seeking to enjoin the transmission of the citation and to have
the House's action declared unconstitutional as an intrusion into the president’s authority to
withhold such information from the Congress. According to the Department, the House's action
imposed an “unwarranted burden on executive privilege” and “interferes with the executive's
ability to carry out the laws.”’

The District Court for the District of Columbia dismissed the DOJ suit on the grounds that
judicial intervention in executive-legislative disputes “should be delayed until all possibilities
have been exhausted.®® In addition, the court noted that ultimate judicial resolution of the validity
of the President’s claim of executive privilege could only occur during the course of the trial for
contempt of Congress.”™ The court urged both parties to devote their energies to compromise
and cooperation, not confrontation.®® After the court's ruling, DOJ chose not to appeal, in part
due to Gorsuch’s reluctance to continue.®’ Throughout the litigation and subsequent
negotiations, however, the U.S. Attorney refused to present the contempt citation to a grand jury

* Burford, supra at146-47.

% see generally, Congressional Proceedings Against Anne M. Gorsuch, Administrator, U.S. Environmental
Protection Agency, for Withholding Subpoenaed Documents Related to the Comprehensive Response,
Compensation and Liability Act of 1980, H.R.Rept. 97-968, 97" Cong., 7-9, 42-43 (1982){hereinafter Gorsuch
Contempt Report).

*6 128 Cong. Rec. 31,776 {1982).

% see generally, United States v. U.S. House of Representatives, 556 F. Supp. 150 {D.D.C. 1983).

%8 1d,, 556 F. Supp. at 152’

*1d, stating that “[c]onstitutional claims and other objections to congressional investigations may be raised as
defenses in a criminal prosecution.”

:: id., at153.
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for its consideration, despite a clear statutory direction to do s0.% Following a brief period of
negotiation with the Public Works and Transportation Commitiee, it was agreed that the
documents would be released to the Subcommittee in stages, beginning first with briefings and
redacted copies, and eventually ending with unredacted copies that could only be examined by
committee members and up to two designated committee staffers.®

The Chairman of the House Energy and Commerce Committee, Rep. John Dingell,
refused to accept the agreement between DOJ and the Public Works Committee given its
limitations on access and time delays. After a threat to issue new subpoenas and pursue a
further contempt citation, negotiations were resumed. The result was an agreement that all
documents covered by the initial Energy and Commerce subpoena were to be delivered to the
Subcommittee. There were to be no briefings and no multi-stage process of redacted
documents leading to unredacted documents. The Subcommittee agreed to handle all
“enforcement sensitive” documents in executive session, giving them confidential treatment.
The Subcommittee, however, reserved for itself the right to release the documents or use them
in public session, after providing “reasonable notice” to the EPA. If the EPA did not agree, the
documents would not be released or used in public session unless the Chairman and Ranking
Minority Member concurred. if they did not concur, the Subcommittee could vote on the release
of the documents and their subsequent use in a public session. Staff access was to be decided
by the Chairman and Ranking Minority Member. The agreement was signed by Chairman
Dingell, Ranking Member Broyhill, and White House Counsel Fred Fielding.® The ultimate
agreement is illustrative of the autonomy of jurisdictional committees in the House.

The released documents provided evidence that raised allegations of perjury, conflict of
interest, and political manipulation of the agency. As part of the final agreement the House
withdrew its contempt citation of Gorsuch and she subsequently resigned along with 20 other
top agency officials. One official, Rita Lavelle, the manager of the Superfund program, was
found in contempt of Congress for defying a subpoena to testify and was tried and convicted of
lying to Congress and received a prison sentence and fine.

The Premises of the Olson and Cooper Memoranda

Theodore Olson was the Assistant Attorney General heading the Office of Legal Counsel
(OLC) during the period of the Watt and Gorsuch contempts and is generally credited as the
developer of the failed strategy to defeat Congress’s use of the threat of citations for criminal
contempt to force the compliance by senior executive officials to comply with compulsory
demands for testimony and documents. After the Watt and Gorsuch debacles Olson decided to
memorialize the legal rationale he developed for use in the future in more amenable situations
by means of an OLC opinion issued in 1984. in that opinion he revisited the statutory, legal and
constitutional issues that were not resolved by the Superfund dispute. The opinion concludes
that, as a function of prosecutorial discretion, a U. S. Attorney is not required to refer a contempt
to a grand jury or otherwise {o prosecute an executive branch official who is cartying out the
President’s direction to assert executive privilege.®® In addition, the opinion determined that a

* See 2 U.S.C. §§ 192 and 194 imposing a “duty” on the U.S. Attorney “to bring the matter before the grand jury
for its action.”

® See Memorandum of Understanding Between the Committee on Public Works and Transportation and the
Department of lustice, Concerning documents Subpoenaed from the Environmental Protection Agency, February
18, 1983; see also H. Rept. No. 323, 98™ Cong., 1% Sess. 18-20 (1983).

% See EPA Document Agreement, CQ Weekly Report, March 26, 1983.

* Olson Memo, supra 22 at 102, 114-15, 118-28.
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review of the legislative history of the 1857 enactment of the criminal statute and its subsequent
implementation demonstrates that Congress did not intend the statute to apply to executive
officials who carry out a presidential directive to assert executive privilege.® Finally, as a matter
of constitutional law, the opinion concludes that simply the threat of criminal contempt would
unduly chill the President’s ability to effectively protect presumptively privileged executive
branch deliberations.”” According to the OLC opinion:

The Presidents exercise of this privilege, particularly when based upon the
written legal advice of the Attorney General, is presumptively valid. Because
many of the documents over which the President may wish to assert a privilege
are in the custody of a department head, a claim of privilege over those
documents can be perfected only with the assistance of that official. If one House
of Congress could make it a crime simply to assert the President’s presumptively
valid claim, even if a court subsequently were to agree that the privilege claim
was valid, the exercise of the privilege would be so burdened as to be nullified.
Because Congress has other methods available to test the validity of a privilege
claim and to obtain the documents that it seeks, even the threat of a criminal
prosecution is an unreasonable, unwarranted, and therefore intolerable burden
on the exercise by the President of his functions under the Constitution.®

The 1984 opinion focuses almost exclusively on the criminal contempt statute, as that
was the authority invoked by the Congress in the Superfund dispute. In a brief footnote,
however, the opinion contains a discussion of Congress'’s inherent contempt power, summarily
concluding that the same rationale that makes the criminal contempt statute inapplicable and
unconstitutional as applied to executive branch officials applies to the inherent contempt
authority:

We believe that the same conclusion would apply to any attempt by Congress to
utilize its inherent “civil” contempt powers to arrest, bring to trial, and punish an
executive official who asserted a Presidential claim of executive privilege. The
legislative history of the criminal contempt statute indicates that the reach of the
statute was intended to be coextensive with Congress’ inherent civil contempt
powers (except with respect to the penalties imposed). Therefore, the same
reasoning that suggests that the statute could not constitutionally be applied
against a Presidential assertion privilege applies to Congress’ inherent contempt
powers as wel.,”

The 1986 OLC memo issued by Charles Cooper, Olson’s successor, reiterates the
reasoning of the Olson Memo, but added the observation that the inherent contempt power had
not been used since 1935 (at that time over 50 years) and that “it seems unlikely that Congress
would dispatch the Sergeant-at-Arms to arrest and imprison an executive branch official who
claimed executive privilege.””® The Cooper opinion also suggest that then current Supreme
Court opinions indicated that it was “more wary of Congress exercising judicial authority” and,

% 1d. at 129-134 {stating that”{t]he Executive’s exclusive authority to prosecute violations of the law gives rise to
the corollary that neither the judicial or Legislative Branches may directly interfere with the prosecutorial
discretion of the Executive by directing the Executive Branch to prosecute particular individuals.”}.

7 See id. at 102, 135-142.

1d. at 102,

*1d, at 140 n. 42.

7° Cooper Memo, supran. 22 at 86.
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theref07r1e, might revisit the question of the continued constitutionality of the inherent contempt
power.

The Historical and Constitutional Flaws of the Olson and Cooper Memos

The OLC memos rest their conclusions on history that is inaccurate, constitutional theory
that has been rejected by the Supreme Court and lower federal courts, and a misapprehension
of the core, fundamental constitutional basis of the need for access to all information necessary
for Congress to perform its legislative function and the constitutionally recognized mechanisms
intended to protect it against intrusions and disruptions of the Framers' separation of powers
design.

--Historical Errors

The assertion that the legislative history of the 1857 statute establishing the criminal
contempt process demonstrates that it was not intended to be used against executive branch
officials is not supported by the historical record. The floor debates leading to the enactment of
the statute make it clear that the legislation was intended as an alternative to, not a substitute
for, the inherent contempt authority. This understanding has been reflected in numerous
Supreme Court opinions upholding the use of the inherent contempt process.”? A close review
of the floor debate indicates that Rep. H. Marshall expressly pointed out that the broad language
of the bill “proposes to punish equally the Cabinet officer and the culprit who may have insulted
the dignity of this House by an attempt to corrupt a Representative of the people.” More to the
point, Rep. Orr, the sponsor of the bill, specifically stated that “this House has already exercised
the power and authority of forcing a disclosure [from executive officials] as to what disposition
had been made for the secret-service fund. And it is right and proper it should be so. Under our
Government-under our system of laws-under our Constitution-| should protest against the use of
any money by an executive authority, where the House had not right to know how every dollar
had been expended, and for what purpose.”

Rep. Orr had reference to a contentious investigation in 1846 regarding charges that
Daniel Webster, while Secretary of State, had improperly disbursed monies from a secret
contingency fund used by the President for clandestine foreign operations. The ensuing
investigations saw the issuance of subpoenas to two former presidents and a sitting Secretary
of State and a request for documents from a sitting President that resulted testimony and/or
depositions from the former presidents and sitting Secretary of State and the voluntary
production of documents by the sitting President. It therefore appears clear from the 1857
debate that the House was cognizant about its oversight investigative prerogatives vis-a-vis the
executive branch and that the contempt statute was not intended to preciude the House’s
oversight of that branch. A complete examination and analysis of the Webster investigation is
appended to the end of this chapter.

The 1857 floor debate is also pertinent to the Executive’s persistent claim of the

4. (citing INS v. Chadha, 462 U.S. 919, 962-966 (1983); Buckley v. Valeo 424 U.S. 1 (1976); United States v.
Brown, 381 U.S. 437 {1965); United States v. Lovett, 328 U.S. 303,317 {1940}. it is important to note that the
cooper memo pre-dates the Supreme Court’s rulings in Morrison v. Olson, 487 U5, 654 {1988} and Mistretta v
United States, 488 U.5. 361 {198), both of which to undercut significant portions of the Cooper Mema's reasoning..
72 See, e.g., Journey v. McCracken, 294 U.S. 125 (1935}); McGrain v. Daugherty, 273 U.S. 135 (1927); in re Chapman,
166 U.S. 661, 671-72 (1897).

42 Cong. Globe 431 {1857).
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applicability of common law privileges before Congress. Specifically, Rep. Orr was asked about
the potential instances in which the proposed legisiation might interfere with recognized
common law and other governmental privileges, such as the attorney-client privilege, in probes
like the Webster inquiry which touched on “diplomatic” matters.” Rep. Orr responded that the
House has and would continue to follow the practice of the British Parliament, which “does not
exempt a witness from testifying upon any such ground. He is not excused from testifying there.
That is the law of the Parliament.”’® Later in the same debate, a proposed amendment to
expressly recognize the attorney-client privilege was overwhelmingly defeated.™

Finally, it is asserted that the inherent contempt process has never been utilized against
an executive official. In fact it has, twice.”” The first occurred in 1879 as a result of allegations
received by the House Committee on Expenditures in the State Department that George F.
Seward, then Minister to China, had misappropriated a large sum of money from the consulate.
When Seward returned from China he was subpoenaed for ledger books and his testimony. He
refused to comply and asserted his Fifth Amendment rights, which was rejected. At the request
of the committee the House ordered that he be arrested and brought fo the bar of the House.
There he argued that he shouid not be forced to incriminate himself while there was ongoing
impeachment proceeding against him. Articles of impeachment were reported out by the
committee but were never acted upon by the Judiciary Committee.

The second instance of an arrest occurred in 1916 of the United States Attorney for
Southern District of New York, H. Snowden Marshall, who had been investigating Rep. Frank
Buchanan for Sherman act violations. Buchanan had accused Marshall of committing high
crimes and misdemeanors. Two weeks later a grand jury convened by Marshall indicted
Buchanan under the Sherman Act. Buchanan then introduced a House resolution to investigate
Marshall which was adopted. Marshall then instigated a newspaper article accusing the
investigating committee of trying to frustrate the grand jury inquiry. He then admitted his role in
publishing the article in a letter to the subcommittee that was personally highly offensive. The
committee then adopted a resolution declaring the letter “"defamatory and insulting” which
brought the House into “public contempt” and was guilty of violating “the privileges of the House,
its honor and its dignity.” The sergeant-at-arms was sent to New York to arrest and bring him to
bar of the House. Marshall’'s habeus petition was denied by Judge Learned Hand but was
reversed by the Supreme Court in Marshall v. Gordon.” It is clear, however, that the Court had
no doubt that the House had the “power implied to deal with contempt in so far as that authority
was necessary {0 preserve and carry out the legislative authority given” in the Constitution, but
since all that was involved were dignity offenses “not intrinsic to the right of the House to
preserve the means of discharging its legislative duties” the citation was inappropriate in those
circumstances.” Neither the House nor the Court appeared to have any doubt that the House
could arrest and hold a federal prosecutor for actions which were appropriately within the scope
intended to be protected by Congress's contempt power.®

™ 1d. at 431,

™ 1d.

76 1d. at 441-43.

7 See, Josh Chafetz, Executive Branch Contempt of Congress, 76 U. Chic. L. Rev 1083, 1137-38 (2010){Chafetz
Contempt}.

8243 U.5. 521 (1917),

7® 243 U.S at 541, 545-46,

1t is to be noted that between 1857 and 1934 Congress relied on its inherent contempt power almost exclusively,
despite the availability of the criminal statute. A detailed history of its usage indicates that in at least 28 instances,
witnesses who were either threatened with , or actually charged with, contempt of Congress purged their citations

20



74

The Supreme Court Has Thus Far Rejected the Concept of a Unitary Excecutive

As indicated previously, the principal goal of the incoming Reagan administration in 1981
was the establishment, in law and practice, of an administrative regime in which the President
has the ultimate power of supervision, direction and control of the entire executive bureaucracy,
a true unitary executive. The greatest obstacle was Supreme Court rulings that recognized the
authority of Congress to limit removal of presidentially appointed officials in independent
regulatory agencies only for cause.®" The task was finding the proper litigation vehicle for
presentation to the High Court at the right time. White House and OLC legal strategists
determined that the Independent Counsel statute was the one.

The leading supportive case, Myers v. United States™, in strong dicta indicated that the
President must be able to remove at-will officials performing purely executive functions. Eight
years later the Court, in Humphrey's Executor v. Federal Trade Commission, modified Myers to
aliow for cause removal protections for the commissioners but only because the Court found
they performed “quasi-legislative” and “quasi-judicial” functions and not “purely executive™
duties.®® The removal restrictions on the independent counsel, who exercised prosecutorial
duties, a quintessentially pure executive task, was seen as a vulnerable target. In addition, then
recent Supreme Court separation of powers rulings indicated it was inclining toward strict
construction of core structural constitutional provisions. In INS v. Chadha® in 1983 the Court
held legistative vetoes unconstitutional because Congress mag not control the execution rules
except through Article | procedures; and in Bowsher v. Synar™ in 1986 it ruled that Congress
may not delegate executive functions to an official, the Comptroller General,  who is subject
to congressional removal.

Indeed, they thought they had the perfect foil as a plaintiff, Theodore Olson, who was
part of the team that developed the strategy. After the Gorsuch contempt was settled the House
Judiciary Committee commenced a two year inquiry about the role the Justice Department, and
particularly Olson, played during the controversy. It wanted to determine whether the
Department, not EPA, had made the decision to persuade the President to assert executive
privilege; whether the Department had directed the U.S. Attorney for the District of Columbia not
to present the Gorsuch contempt citation to the grand jury for prosecution and had made the
decision to sue the House; and, generally, whether there was a conflict of interest in the
Department’s simultaneously advising the President, representing Gorsuch, investigating
alleged executive wrongdoing, and enforcing the congressional criminal contempt statute. it was
a contentious inquiry during which Olson was the central figure and target. The Committee
issued its final report in December 1985.% Among other abuses cited by the Committee were
the withholding of relevant documents until the Committee had independently learned of their

by either testifying or providing documents to the inquiring congressional committees. See Cari Beck, Contempt of
Congress: A Study of the Prosecutions initiated by the Committee on Un-American Activities, 1945-1957, 191-214
(1959)

® See, e.g., Humphrey's Executor v. FTC, 295 U.5.602 {1935). Constitutional challenges to the prosecutorial
authorities of the SEC and FTC in the early 1980’s were uniformly rebuffed by lower courts. See Rosenberg, supra
n.36at629n. 5.

272 U.5. 52 (1927).

¥ Humphrey's, 295 U S. at 628-29.

% 462 U.5. 919, 944-45.

¥ 478 U.5. 714, 736.

¥ £pA Withholding Report, H. Rept. 99-435 (1985).
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existence, as well as the “false and misleading” testimony before the committee by the head
[Oflson] of the Department’s Office of Legal Counsel.” The report led to a request to Attorney
General Meese seeking appointment of an independent counsel to investigate possible criminal
conduct of Olson and others.

In the Spring of 1986 Meese referred Qison to be the subject of the investigation. it is not
clear whether Olson was a willing subject but he played his role well. independent Counsel
Morrison issued a grand jury subpoena for his testimony and he refused to comply, challenging
the constitutionality of the Ethics Act. The judicial high water mark was reached in 1988 with the
split ruling of a panel of the District of Columbia Circuit Court of Appeals holding that the
independent counsel provisions of the Ethics in Government Act were unconstitutional. &
Although the principal basis for the panel's decision rested upon its interpretation of the
Appointments Clause,® the majority propounded as an alternate ground of decision the idea of
the unitary executive. The appeals court decision represented the first judicial application of the
unitary executive concept to the merits of a controversy and the initial recognition of a
substantive content to the “take care” clause.® That is, for the first time a court acknowledged a
constitutionally-based power in the President to direct the actions of subordinate executive
officials contrary to the expressed intent of a congressional enactment.

However, any doubt raised by the appeals court ruling were emphatically allayed by the
Supreme Court’s ruling Morrison v. Ofson® upholding the appointment and removal provisions
of the Independent Counsel Act. In an opinion remarkable for its breadth and near unanimity®!,
the High Court dealt directly and unequivocally with the notion of a unitary executive.
Addressing the argument of dissenting Justice Scalia that “the language of Article Il vesting the
executive power of the United States in the President requires that every officer of the United
States exercising any part of that power must serve at the pleasure of the President,” Chief
Justice Rehnquist held that “[t]his rigid demarcation-a demarcation incapable of being altered
by law in the slightest degree, and applicable to tens of thousands of holders of offices neither
known or foreseen by the framers—depends upon an extrapolation from general constitutional
language which we think is more than the text will bear.”®

The Court dealt directly and boidly with the argument that an executive officer who is
exercising “purely executive” must be subject to direct at-will removal by the President by simply
discarding the Humphrey's Executor precedent. The Court held that the validity of insulating an
inferior officer from at-will removal by the President will no longer turn on whether such an
officer is performing “purely executive” or “quasi-legisiative,” or “quasi-judicial” functions.® The
issue raised by a "good cause” removal limitation, the majority opinion explained, is whether it
interferes with the President's ability to perform his constitutional duty.® It is in that light that the
function of the official in question must be analyzed. The Court noted that the independent
counsel's prosecutorial powers are executive in that they have been “typically” been performed

¥ in re Sealed Case, 838 F.2d 476, rev'd sub nom. Morrison v. Olson, 487 U.S. 654 {1988).

* 1t found that the independent counsel was a superior office and thus had to be appointed by the President with
Senate advice and consent,

® U.5. Const,, art {l, §3.

% 487 U.S. 654 (1988).

** The vote was 7-1 with Justice Scalia dissenting. Justice Kennedy had recused himself.

2487 U.S, at 690 1,29

*1d.

* Id. at 689-92

% d.at 691
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by executive branch officials.®® But, the Court held, the exercise of prosecutorial discretion is in
no way “central’ to the functioning of the executive branch.®” in other words, it is not a core
constitutional presidential prerogative. Further, since the independent counsel could be
removed by the by the Attorney General, this is sufficient to ensure that she is performing her
statutory duties, which is all that is required by the “take care’ clause.” Finally, the limited ability
of the President to remove the independent counsel, through the Attorney General, was also
seen as providing enough control in his hands to reject the argument that the scheme of the
Ethics Act impermissibly undermines executive powers or disrupts the proper constitutional
balance by preventing the executive from performing his functions.®® Although the Court did not
define with particularity what would constitute sufficient “cause” for removall, it did indicate that it
would at least encompass misconduct in office.

In sum, then, Morrison appears to vitiate the essential supporting legal rationale of the
unitary executive theory, i.e., that the President must have absolute discretion to discharge at
will subordinate officials whose functions include purely executive tasks. Morrison teaches that
there are no rigid categories of officials who may or may not be removed at will. The question
that arises in such cases is whether for-cause insulation, together with other prescribed duties
of the officer in question, impermissibly undermines executive powers or would disrupt the
proper balance between the coordinate branches by preventing the executive from performing
his assigned function. Resolution of such agency arrangement cases will be determined by the
pragmatic, functional analysis approach exemplified by Nixon v. Administrator of General
Services.™™ Absent the issue aggrandizement, a court need only satisfy itself that the relative
balance between the constitutional actors and the agencies has been maintained.”’

The next year, in Mistretta v. United States,”® the Court reiterated its holding in
Morrison by rejecting, in an 8-1 ruling, the contention that Congress was without authority to
locate an agency, the Sentencing Commission, with no judicial powers, but with authority to
promulgate binding rules, in the judicial branch, determining that the separation of powers was
not violated by structural arrangements that are either innovative or seemingly innovative.'®

The Aftermath of Morrison

Executive interpreters of Morrison, when commenting at all, have construed it narrowly.
A well-known 19896 Office of Legat Counsel (OLC) on separation of powers highlighted the
narrow range of officers to which it applied: inferior officers. OLC asserted that the ruling *had
no occasion to consider the validity of removal restrictions affecting principal officers, officers
with broad statutory responsibilities, or officers involved in executive branch policy
formulation.”** An opportunity to revisit Morrison in 2010 in Free Enterprise Fund v. Public

* 1d.

7 Id. at 691-92

8 1d. at 693

* Id. 692.

1% 433 U.S. 425, 443 (1977).

Any doubt about this reading of the breadth of the majority opinion is invited to peruse Justice Scalia’s dissent
at 487 U.S at 697-727, and particularly 708-712,

2 488 1.5, 361 (1989).

% 488 U.S. at

The Constitutional Separation of Powers Between the President and Congress, 20 Op. Off. Legal Counsel 124,
*28 {May, 1996).
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Company Accounting Oversight Board,"® which dealt with a situation where the members of the
agency that appointed the members of the Board and exercised substantive oversight over it,
the SEC, have for cause protections from at-will removal by the President, and Board members
had similar protection from SEC removals. The Court deemed the Board members inferior
officers and held that the "dual for-cause on the removal of Board members contravened the
Constitution’s separation of powers” and voided that provision alone. A close reading of the 5-4
opinion's rationale, which favorably cited the Myers ruling, arguably would have sufficed to bring
down the SEC’s protection as well."® Whether the Court was held back by the fact that PCAOB
members were inferior officers or that a one of the Justice's was unwilling to go that far is matter
for speculation. A case in which the constitutionality of the for-cause protections accorded the
head of the Consumer Financial Protection Board is a prime issue is now before a panel of the
Districfegf Columbia Circuit. Oral argument there centered on the applicability of the FEF

ruling.

The set back of the Morrison ruling effected a subtle change in the tactics by the
supporters of the unitarian vision. Thus, much of the post-Morrison commentary has focused on
the increasingly evident unilateral presidential actions that cross the line of supervision,
coordination and oversight to operational direction and control. The emergence of what one
scholar has called the “New Presidentialism,”'”® has become a profound influence in
administrative and structural constitutional law. It is a combination of constitutional and practical
argumentation that holds that most of the government’s regulatory enterprise represents the
exercise of “executive power” which, under Article I, can legitimately take place only under the
control and direction of the President and is coupled with the claim that the President is uniquely
situated to bring to the expansive spraw! of regulatory programs the necessary qualities
necessary qualities of “coordination, technocratic efficiency, managerial rationality, and
democratic legitimacy” because he alone is elected by the entire nation.® It is the incremental,
stealth road to the unitary executive.

The nature of the actual, dramatic incursions that are taking place is detailed in a stilt
widely cited 2001 article by the then dean of the Harvard Law School, Elena Kagan,'"® who

105

561 U.8. 477 (2010).

See Neomi Rao, A Modest Proposal : Abolishing Agency Independence in Free Enterprise Fund v, PCAOB, 79
Fordham L. Rev. 101 (2011).

¥ see PHH Corporation v. CFPB, Na, 15-1177 (D.C. Cir.) on direct appeal from an order of the CFPB. The death of
lustice Scalia, part of the majority in FEF, may make problematic a revival of the Myers view if PHH or a similar
CFPB challenge should reach the Court.

% cynthia R. Farina, Undoing the New Deal Through the New Presidentialism, 22 Harv. J. of Law and Policy 227
{1988).

9% £or the proposition that the Constitution confers decisional authority on the President see, e.g., Steven G.
Calabresi & Saikrishna B. Prakash, The President’s Power to Execute the Laws, 104 Yale L. J. 541, 549-50 {1994);
Christopher S.Yoo, Steven G. Calaresi, & Anthony Colangelo, The Unitary Executive in the Modern Era, 1945-2004,
90 lowa L. Rev. 601, 730 (2005). For the proposition that the Constitution does not confer decisional authority but
it shoutd be presumed Congress intends it, given then the realities of modern administration, see, e.g., Elena
Kagan, Presidential Administration, 114 Harv. L, Rev. 2245, 2251 {2001(Kagan); Lawrence Lessig & Cass R. Sunstein,
The President and the Administration, 94 Colum. L.. Rev. 1, 2-3(1994). For the proposition that the President,
unless directly authorized, in only an overseer, see, e.g., Peter L. Strauss, Foreword: Overseer, or “The Decider”?
The President in Administrative Law, 75 Geo,. Wash, L. Rev.696 (2007){Strauss); Kevin M. Stack, The president’s
Statutory Powers to Administer the Laws, 106 Colum. L., Rev. 263, 267 (2006}){Stack); Cynthia R, Farina, The
Consent of the Governed: Against Simple Rules for a Complex World, 72 Chi-Kent L. Rev. 987, 987-89(1997}.

ne Kagan, supra n. 97.
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posits the foregoing notions and further suggests that when the Congress delegates
administrative and lawmaking power specifically to department and agency heads, it is, at the
same time making a delegation of those authorities to the President, unfess the legislative
delegation specifically states otherwise. From this flows, she asserts, the President's
constitutional prerogative to supervise, direct and control discretionary actions of all agency
officials. Kagan states that “a Republican Congress proved feckless in rebuffing Clinton’s novel
use of directive power—ijust as an earlier Democratic Congress, no less rhetorically inclined,
had proved incapable of thwarting Reagan’s use of a newly strengthened regulatory review
process.”'"" She explains that “[tlne reasons for this failure are rooted in the nature of Congress
and the lawmaking process. The partisan and constituency interests of individual members of
Congress usually prevent them from acting collectively to preserve congressional power—or,
what is the same thing, to deny authority to other branches of government.”'? She goes on to
effectively deride the ability of Congress to restrain a President intent on controlling the
administration of the laws:

Presidential control of administration in no way precludes Congress from conducting
independent oversight activity. With or without a significant presidential role,
Congress can hold the same hearings, engage in the same harassment, and threaten
the same sanctions in order to influence administrative action. Congress, of course,
always faces disincentives and constraints in its oversight capacity as this Article
earlier has noted. Because Congress rarely is held accountable for agency decisions,
its interest is in overseeing much administrative action is uncertain; and because
Congress’s most potent tools require collective action (and presidential agreement),
its capacity to control agency discretion is restricted. But viewed from the simplest
perspective, presidential control and legislative control of administration do not
present an either/or choice. Presidential involvement instead superimposes an added
level of political control of administration onto a congressional oversight system that,
taken on its own and for the reasons just given, has notable holes.'

Former Dean Kagan's observations and theories appear to have been almost a blueprint
for understanding the presidential actions taken over the past 15 years.'" These have included
incursions by means of executive orders designed to control rulemaking authority vested in
expert agencies; executive directives agencies fo act or not act in areas committed to their
discretion; signing statements to message limited agency adherence to congressional statutory
directions; limitations on intelligence information access to jurisdictional committees and
Inspector General access to agency information needed to effectively monitor the efficiency and
propriety; and a myriad of OLC opinions that range from defining its perceived scope of the
presidential communications privilege for the executive bureaucracy and how they are to deal
with congressional information requests to legal support for the President’s failed attempt to
assert that he can unilaterally declare when the Senate was out of session for recess
appointment purposes. There has even been an unsuccessful, unconstitutional raid on a
congressional office to avoid the bother of a document subpoena which would have involved the
time consuming process of according members their constitutional rights under the Speech or
Debate Clause. Indeed, the current effort to block contempt enforcement of information
demands through traditional means may be seen as the next, and perhaps ultimate, step in the
Executive’s effort to establish a unitary executive. If Congress cannot get the information

* Kagan at 2314.

.
3 1d, at 2347,
" see generally, Strauss, supra n. 98.
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necessary to perform it legislative functions, it must act blindly or not all. Either way the
Executive wins.

The Constitutional Basis of Congress’s Exercise of Its Contempt Powers Against Executive
Officials

The Supreme Court has developed a long, consistent line of structural separation of
powers rulings in which it has invalidated provisions of law or actions that either “accrete to a
single branch powers more appropriately diffused among the separate branches or that
undermine the authority and independence of one or another coordinate branch.”""® It reflects
the Court's continuing concern over “encroachment and aggrandizement that has animated our
separation of powers jurisprudence and aroused our vigilance against the ‘hydraulic pressure
inherent within each of the separate Branches to exceed the limits of its power.”""® These have
included nullifications of attempts by Congress to appoint executive officials’" and to control the
execution of laws by means of legislative vetoes'"® and the President’s endeavor to exercise a
line item veto'" and to unilaterally decide when the Senate was out of session in order to
exercise his recess appointment authority. In each instance the Court’s rulings rested upon the
breach of an identified core institutional prerogative recognized by the Constitution: the
exclusive powers of presidential appointment, Senate confirmation and congressional law
making.

Just as there is no express provision in the Constitution authorizing the conduct of
congressional oversight and investigations, there also is an absence of express authority to
punish nonmembers for disobedience of the rules and orders of each House or the disruption of
their legisiative processes. In dealing with both these matters the Supreme Court has firmly
established that such powers are so essential to the legisiative function as to be implied from
the general vesting of legislative power in Congress. With respect to investigative oversight, the
Court declared that the “scope of its power of inquiry...is as penetrating and far-reaching as the
potential power to enact and appropriate under the Constitution.”™ In Watkins v. United
States'™' the Court emphasized that the “power of Congress to conduct investigations is
inherent in the legislative process. That power is broad. It encompasses inquiries concerning
the administration of existing laws as well as proposed or possibly needed statutes.”*® The
Court further stressed that Congress’s power to investigate is at its peak when focusing on
alleged fraud, abuse, or maladministration within a government department, Specifically, the
Court explained that investigative power comprehends probes into departments of the federal
government to expose corruption, inefficiency and waste.”'® The court further noted that that
the first Congress’s held “inquiries dealing with suspected corruption, or mismanagement of
government officials.”***

5 pistretta v. United States, 488 U.S, 361, 382 (1989),

B 1,

7 Buckley v. Valeo, 424 U S. 1, 128-31 (1976).

INS v. Chadha, 462 U.S. 919, 858-59 (1983).

™ Clinton v. City of New York, 524 U.S. 417 (1998).

0 Eastiand v. United States Servicemen’s Fund , 421 U 5. 491, 504 n.15 {1975)
354 1.5.178 (1957).

354 U.S. at187.

id.

Id. at 182. Barenblatt v. United States, 360 U.S. 109, 111 {1959).
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Court recognition of inherent contempt authority came much earlier but was emphatic as
to its important relation to the law making power. Early commentators on the Constitution were
surprised at the absence of a congressional power to punish. Joseph Story remarked that that
each houses "power to make rules would be nugatory, unless it was coupled with a power to
punish for disorderly behavior or disobedience to those rules.”™®® Story found it “remarkable” that
the Constitution did not explicitly mention a power to punish nonmembers, “yet it is obvious that
unless such a power, to some extent, exists by implication, it is utterly impossible for either
house to perform its constitutional functions.”*“® Story, moreover, concluded that in America, as
was the case in Britain, “the legislative body was the proper and exclusive forum to decide when
the contempt existed and when there was breach of its privileges; and that the power to punish
followed, as a necessary incident to the power to take cognizance of the offense.”™”

In fact, almost from the beginning of legislative operations both houses of Congress
believed they had the constitutional authority to hold nonmembers in contempt', and in 1821 in
Anderson v. Dunn'® the Supreme Court emphatically upheld the practice. The unanimous Court
framed the issue as “whether the House of Representatives can take cognizance of contempts
committed against themselves, under any circumstances?” The answer was an unequivocal
affirmation because the alternative:

obvicusly leads to the annihilation of the power of the House of Representatives
to guard itself from contempts, and leaves it exposed to every indignity and
interruption that rudeness and caprice, or even conspiracy, may mediate against
it. The result is fraught with too much absurdity not to bring into doubt the
soundness of any argument from which it is derived. That a deliberative
assembly, clothed with the majesty of the people, and charged with the care of all
that is dear to them, composed of the most distinguished citizens, selected and
drawn together from every quarter of great nation, whose deliberations are
required by public opinion to be conducted under the eye of the public, and
whose decisions must be clothed with alf that sanctity, that such an assembly
should not possess the power to suppress rudeness, or repel insult, is a
supposition too wild to be suggested.®

The Court also endorsed the existing parliamentary practice that the contemnor could not be
held beyond the end of the legislative session,”™ a limitation that impelled passage of the
criminal contempt alternative in 1857.

Although subsequent rulings have tinkered with the permissible scope of congressional
contempt against nonmembers, none of those decisions has doubted its existence'* and in
‘McGrain v. Daugherty, the keystone authority for the breadth and importance of contemporary
investigate oversight, which arose in the context of an inherent contempt proceeding, the Court

s Joseph Story, 1 Commentaries on the Constitution of the United States § 837 at 607 {Little Brown 5% ed. 1891).

id. §845 at 612-13.

7 1d. §847 at 615.

% See Todd Garvey and Alissa M. Dolan, Congress’s Contempt Power and the Enforcement of Congressional
Subpoenas : Law History, Practice, and Procedure, CRS Report RL34097 (recounting early utilization).

2819 4.5, (6 Wheat.) 204 {1821).

id. at 228-29.

id. at 231.

See Kilbourn v.Thompson, , 103 U.S. 168 (1881); In re Chapman, 166 U.S. (1897); McGrain v. Daugherty, 273 U.S.
135 {1927); and Jurney v. MacCracken, 294 U.5. 125 {1935).
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underlined the inextricable constitutional connection of an effective information enforcement
process with the accomplishment of Congress’s core legislative responsibility:

A legislative body cannot legislate wisely or effectively in the absence of
information respecting the conditions which the legislation is intended to affect or
change; or where the legislative body does not itself possess the requisite
information—which not infrequently is true—recourse must be made to others
who may have it. Experience has taught that mere requests for such information
often are unavailing, and also that information which is volunteered is not always
accurate or complete; so some means of compulsion are essential to obtain what
is needed. All this was true before and when the Constitution was framed and
adopted. In that period the power of inquiry—with enforcing process-—was
regarded and employed as a necessary and appropriate attribute of the power to
legislate—indeed as inhering in it.’%*

Thus, both houses of Congress, as well as the Supreme Court, have concluded that the
structural and historical evidence supports the exercise of an inherent power in each house to
hold nonmembers, including executive branch officials, in contempt.

The Need for a Congressional Challenge to the Executive’s Obstruction of Its Ability to Compel
Access to Information by Inherent or Statutory Criminal Contempt Processes is Imperative and
Supported by Substantial Constitutional Authority

The lessons of the Miers and Fast and Furious forced civil enforcement litigations are
clear and alarming. Delay is inevitable and that alone inhibits effective oversight which often
requires timely access of information for satisfactory remedial legislative actions. The Fast and
Furious investigation and litigation has dragged for over five years with no end in sight, an
intolerable hindrance. The always present possibility of an aberrant judicial ruling has
compounded the situation. The court’s recognition of the availability of assertions by agencies of
the deliberate process privilege (and possibly other common law privileges) to support
withholding defenses militates the necessity for a House appeal, portending more delay in that
case. But that ruling, which runs counter to the longstanding understanding of committees that
such claims are available only at the discretion of the committees, has now encouraged other
agencies under scrutiny to make similar assertions, further widening the instances of
investigative delays and the apparent need for judicial assistance. Continued congressional
acquiescence to this tactic would be an irresponsible and unnecessary abdication of its
constitutional prerogatives.

The foregoing discussion has exposed the flawed historical and constitutional basis on
which DOJ bases its position, It has argued that when the criminal contempt statute was
enacted in 1857 to supplement (but not supplant) the then established inherent contempt
process, there was no intention that it would be utilized against executive branch officials, and
that there has never been an instance in which the inherent process ever being used against
such officials. In fact, with respect to the first assertion, that very question was raised in the
debate and the sponsor of the legislation responded that it was the clear intention of the
legislation being applied o cabinet officials and cited a recent investigation House investigation
in which subpoenas and requests for documents were successfully used against sitting and
former presidents secretaries of state. As to the second assertion, there have been two arrests
of federal officials pursuant to inherent contempt proceedings.

2 McGrain, 273 U.S. at 175; see also Buckley v. Valeo, 424 U S. 1, 138 (1976); Fastland, 421 U.S. at 504-505.
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Moreover, neither the criminal nor inherent contempt processes can be dismissed out of
hand as an aspect prosecutorial discretion as DOJ attempts to do. Four Supreme Court rulings
since 1821 have concluded and reiterated that each House has the inherent power, and
responsibility, to protect itself by punishing for contempt or else it would “be exposed to every
indignity and interruption, that rudeness, or even conspiracy, may mediate against it.” Those
decisions make it abundantly clear that the power derives from and is an integral part of the
inviolable, exclusive core constitutional responsibility of the Congress to make all the laws. Such
a structural constitutional role assignment can neither be encroached upon by another branch
nor abandoned by the devoted branch.™ The 1857 criminal contempt legislation was passed in
light of the same self-protective authority because of the Supreme Court’s limitation of
punishment under the inherent power to the end of a legislative session. it must be recalled, and
taken into account, that there was no Justice Department in 1857 (it was not created until 1870)
and United States attorneys at the time were contract employees of the executive. They were
simply seen as the vehicle to obtain judicial assistance to vindicate the House's integrity. This
situation and rationale did not change with the establishment of the Department, '

The similar, well recognized, self-protective authority enioyed by federal court judges
provides an apt analogy. In Young ex rel. Louis Vuitton et. Fils™®, the Court recognized that
district courts may appoint private attorneys to act as prosecutorial officers for the limited
purpose of vindicating their authority. The next year, in its landmark ruling in Morrison v.
Olson,”™ upholding the validity of the Independent Counsel legislation, it cited Young
prominently, among other precedents, as authority for court appointment of a private prosecutor
“where there is no incongruity between the functions normally performed by the courts and the
performance of their duty to appoint.”**® Significantly, the Court also noted that “Congress, of
course, was concerned when it created the office of independent counsel with the conflicts of
interest that could arise in situations when the Executive Branch is called upon to investigate its
own high ranking officers. If it were to remove the appointing authority from the Executive

¥ see, e.q., Clinton v City of New York, 524 U.S, 417,452 (1998){“That a cession of power is voluntary does not

make it innocuous. The Constitution is a compact that is enduring for more than out time, and one Congress
cannot yield up its own powers, much less those of other Congress’s to follow....Abdication of responsibility is not
part of the constitutional design.”}{Justice Kennedy concurring in the voiding a delegation of line item veto
authority to the President); NLRB v, Noef Canning, 134 S. Ct. 2550 {2014){rejecting 9-0 the President’s claim that he
could unilaterally determine when the Senate was out of session for recess appointment purposes that “the
Senate is in session when it says itis.”}.

5 See, Hearing, Prosecution of Contempt of Congress, before the House Subcommittee on Administrative Law and
Governmental Relations, Committee on the Judiciary, og™ Cong,. 1% Sess. 21-22 {Nov.15, 1983}{testimony of
Stanley Brand, former House General Counsel, explaining the refusal of the U.5. Attorney to present the contempt
citation of EPA administrator Gorsuch to a grand jury on grounds of prosecutorial discretion “frustrated the
congressional intent of the [1857] statute, which is to delegate to the judicial branch the responsibility to
prosecute congressional contempts. That is a very important element, because under the U. S. attorney’s theory,
and the Department’s theory, they were claiming it had been delegated to them. it had not been delegated to
them; it had been—Congress had enlisted the aid of the judiciary to enforce its subpoenas. ... The U.S. attorney is
merely the agent through which this matter gets referred to the court, but in this instance, by virtue of the U.S.
attorney having completely refused to bring this case under any circumstances, and | would submit that as not any
exercise of prosecutorial discretion; that is sheer obstructionism, that this case could never get to court.”

% 481 U.S. 787 (1987).

487 U.S. 654 (1988).

487 U.S. at 676-77.
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Branch, the most logical place to put it was in the Judicial Branch.”'® Finallg, the Morrison
opinion made clear that prosecution was not a core presidential authority.™

It appears, then, that a strong argument may be made that the notion put forward by
Olson and Cooper opinions that it is properly raising a claim of presidential privilege is
misplaced. The only defense it should be able to put forth is that it would face a conflict of
interest if it is asked to represent the House by presenting a contempt citation to a grand jury
against one its clients. But DOJ's own rules provide a solution to such problems: appointment
by the Attorney General of a private counsel as prosecutor or appointment of a DOJ counsel
who is made independent,"*' A challenge to the next DOJ refusal to present a criminal contempt
{o a grand jury, asking a court o order the Attorney General to appoint a prosecutor in
accordance with its own rules, would appear to be a credible option.

With respect to DOJ’s claim that the House's use of traditional inherent contempt
practices, i.e., arrest, detention and incarceration, would be unconstitutional, the short answer
would be that there is no legal authority for the claim as at least four Supreme Court rulings
have found to the contrary. Although there is case law, academic, and even congressional,
commentaries that arrest, detention and incarceration practices of inherent proceedings are
overly tough and onerous,™ or in the words of Judge Bates in his Miers ruling, “unseemly,” no
court has ever held the process and procedure uniawful and it is agreed that it has not been
utilized since 1935 because it took up too much vaiuable floor time and that criminal contempt
was more expeditious and an effective threat. There is, however, no reason why inherent
contempt cannot be made “seemly” and still be effective. This can be accomplished by the
exercise of the rule making authority of each house.

Although the majority of the inherent contempt actions by both the House and Senate
were conducted via trial at the bar of the full body, there is historical evidence to support the
idea that this is not the exclusive procedure by which such proceedings can occur. This history,
when combined with a 1993 Supreme Court decision addressing the power of Congress to
make its own rules for the conduct of impeachment trials, ' strongly suggests that the inherent
contempt process can be supported and facilitated by the conduct of evidentiary proceedings
and the development of recommendations at the committee level before any such trial. In
addition, again by internal rule making, the penalty for conviction can limited to a monetary fine
of the official that effects a direct, immediate reduction in pay, perhaps graduated to the speed
of the contemnors compliance.

There are immediate benefits to such a renovated contempt process. it is entirely

139
140

id. at 677.

Id. at 691-92 {“Although the counsel exercises no small amount of discretion and judgment in deciding how to
carry out his or her duties under the Act, we simply do not see how the President’s need to control the exercise of
that discretion is so central to the functioning of the Executive Branch as to require as a matter of constitutional
faw the counsel be terminable at will by the President.”}.

%1 5ee 28 C.F. R, Part 600 {2015), General Powers of Special Counsel.

"2 See, e.g., United States v. Fort, 443 F. 2d 670, 877-78 (D.C. Cir. 1970), cert. denled, 403 U.S. 932 {1971); Tobin v.
United States, 306 F. 2d 270,275-776 (D.C. Cir. 1962), cert. denied 371 U.S. 802 (1862); Committee on the Judiciary
v. Miers, 558 F, Supp.2d 53, 92 {D.D.C. 2008); Representation of Congress and Congressional Interests In Court,
Hearings before the Senate Judiciary Committee, Subcommittee on Separation of Powers, 94™ Cong., 2d Sess. 556-
68 {1976); Theodore Sky, Judicial review of Congressional Investigations: Is There An Alternative to Contempt, 31
Geo. Wash. L. Rev. 399, 400 n.3 (1962).

3 See United States v. Nixon, 506 U.S. 224 {1993).
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internal o the institution, thereby avoiding the inevitable habeus corpus judicial challenge of the
traditional inherent contempt procedure because there will be no arrests or detentions. There
will also be no need for cooperation of the Executive as there is with criminal contempts. It will
be more expeditious with respect to demands of floor time. It will be seen to be “seemly.” And
after the first successful convictions, the very threat of a such a proceeding will fikely see
negotiated settlements.'* Since this is an adjudicatory proceeding with due process protections
accorded, a successful Bill of Attainder challenge is unlikely. A Congressional Research Service
(CRS) study notes that there was consideration of the use of committees to develop the more
intricate details of an inquiry into charges of contempt of Congress that date back to the very
first such proceeding in 1795 and that it was in fact utilized in a number of proceedings
thereafter. The CRS study also describes hints in several of the Supreme Court’s inherent
contempt rulings that fines are a possible penalty and refers to the analogy of court imposed
fines for disobedience of court orders. Congress also can, and has, disciplined its own members
with fines. It would aiso appear logical that if it has been appropriate to imprison convicted
contemnors, the lesser penalty of a fine would not appear out of line.'*

Recommendations for Future Enforcement of Contempts of Congress

For enforcement of future contempt citations, if the President and the Department of
Justice continue to adhere to their refusal to acknowledge the constitutionality and enforceability
of the inherent and criminal processes for contempts of Congress, the House should take two
courses of action simultaneously: By House resolution authorize the House General Counsel to
challenge the refusal to present the citation for criminal contempt to a grand jury and ask the
court to direct the Attorney General {o appoint an independent prosecutor pursuant to his
authority under 28 U.S.C. Part 600. At the same time as the refusal occurs, the House should
commence the new “seemly” inherent contempt proceeding. The Supreme Court has ruled, in /n
re Chapman, that both proceedings can be done simultaneously or serially and that there is no
double jeopardy problem.'* Since both contempt processes serve different ends, both should
be legitimized and made available as future options. inherent contempt is meant to encourage
compliance in the provision of testimony or documents. An agreement to comply would end pay
reductions. Criminal contempt is meant to punish obstructive recalcitrance. Compliance after
conviction does not vitiate the sentence.

Both options must be available fo investigating committees. In the past, with respect to
inherent contempt, there is evidence ample evidence that the threat of such action brought
potential contemnors to the bargaining table.'” Similarly, the experiences of the period between
1975 to 2002 also demonstrate that the credible threat of the utilization of criminal contempt
provided sufficient, but not overbearing, leverage to convince the Executive that accommodation
was necessary, most often well before a full House vote of contempt. None of the ten instances
cited in the above text could be shown to be an illegitimate exercise of the investigative power
by the committees involved. A similar observation can be made with respect Miers and Fast and
Furious inquiries. Indeed, the judge in Fast and Furious expressly found that the Justice
Department had conceded the legitimacy of the probe. It is not unfair, callous or cynical to say
that it would be a rare agency official would agree to endure the potential risk and personal cost

4 see Beck, supra n. detailing the high rate of settlements resulting from the credible threat of arrest and

detention under the traditional inherent contempt process.

® Todd Garvey and Alissa M. Dolan, Congress’s Contempt Power and the Enforcement of Congressional
Subpoenas: Law, History, Practice, and Procedure, CRS Report RL34097, 11-17 {May 8, 2014).

166 U.5, 661, 671-74 (1897).

7 See BecK, supra at n.
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of a public frial that could end in possible imprisonment and/or fine for the sake of protecting a
presidential desire for secrecy. it has not been so in the past. And the past revelations made as
a result of the pressure applied have not ever been shown to have crippled or endangered the
presidency or the national interest.

The present circumstances meet the criteria posited by Professors Posner and
Vermuele for a “constitutional showdown.” The evidence of Miers and Fast and Furious
litigations have indubitably demonstrated that the Executive’s strategy of forcing subpoena
enforcement into the courts is crippling Congress'’s essential information gathering authority and
thereby effectively obstructing its core, constitutionally-mandated legistative function. The
uncertainty whether committees can impose meaningful consequences for delays or outright
refusals to comply with necessary information requests has aiready fostered an environment of
agency slow-walking responses and raising assertions of non-constitutional privilege claims
traditionally available only at the discretion of a committee in the first instance and judicially
challengeable thereafter only after imposition of a citation of contempt. As with Justice
Department subpoenas to Member for documents, the Member and the House must make the
initial determination whether privilege applies.

Timely oversight under the present circumstances is inevitably stymied and the long-
term costs to the integrity of the institution within our constitutional scheme is incalculable. The
continuation of a posture of acquiescence will do no more than encourage further Executive
usurpations. The failure to mount immediate constitutional challenges would be an abdication of
the Congress's vested responsibilities.
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Mr. MUrPHY. Thank you very much, sir. I appreciate it. Mr. Laz-
arus, you are recognized for 5 minutes.

STATEMENT OF SIMON LAZARUS

Mr. LAzARUS. Thank you very much, Mr. Chairman, and I think
the mic is now on. As Senior Counsel to The Constitutional Ac-
countability Center, I helped draft an amicus curiae brief which
CAC filed in House of Representatives v. Burwell which you ref-
erenced, Mr. Chairman. That brief was on behalf of Democratic
Leader Pelosi and other leading members of the House Democratic
Caucus. It supports the Administration’s determination that it has
authority to fund the Affordable Care Act cost sharing provisions
that are at issue in that case and in this hearing. And my sole nar-
row mission here is to explain why.

To begin with, as all of us here know the Cost Sharing Reduction
Program was designed and has in practice operated as an integral
component of the Affordable Care Act. However, House leadership
and district court for the District of Columbia judge contend that
there is no appropriation for the cost sharing reductions even
though as they concede 31 U.S.C. Section 1324 does provide a per-
manent appropriation for the law as complementary premium as-
sistance tax credits program.

With respect, this assertion is at odds with the ACA’s plan for
restructuring individual insurance markets with the mechanisms
Congress designed to effectuate that plan with textual provisions
defining those mechanisms and how they are intended to operate
and with multiple other provisions which would make no sense
under these ACA opponents’ interpretation. The Administration
has determined that the premium tax credits and cost sharing re-
ductions are commonly funded by that permanent appropriation in
31 U.S.C. Section 1324. That interpretation, the Administration’s
interpretation, suffers from none of the above fatal deficiencies and
enables the act to operate as Congress intended.

Just 1 year ago in King v. Burwell, the Supreme Court rejected
a similarly perverse, contrived interpretation which in the words of
its architects was contrived to drive a stake through the heart of
Obamacare. I believe at a conference of the American Enterprise
Institute I think that was stated. In that case Chief Justice John
Roberts held for a six-justice majority in terms which I think every-
one interested in how to interpret the provisions at issue here, the
Cost Sharing Reductions provision, should read very carefully. He
said Congress passed the Affordable Care Act to improve health in-
surance markets not to destroy them. If at all possible we must in-
terpret the act in a way that is consistent with the former and
avoids the latter. Section 36(b) can fairly be read consistent with
what we see as Congress’ plan and that is the reading we adopt.

One year later, ACA opponents have mounted a transparent
rerun of the same strategy. Once again they brandish an
acontextual, hyperliteralist, contrived interpretation ignoring the
statute as a whole, crafted to undue the statutory design, and to
yield results that are inconsistent with the ACA’s plan for improv-
ing health insurance markets, precisely the sort of scenario that
the court in King ruled out.
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The House leadership’s argument is that section, the ACA Sec-
tion 1401 which prescribes the tax credits specifically amends 31
U.S.C. Section 1324, whereas there’s no such reference in Section
1402 which addresses the CSR subsidies. But this is a too narrow
prism. The text and structure of the ACA overall made clear that
the CSR subsidies and the premium assistance tax credits form a
mutually interdependent package and that together both are crit-
ical to what the Supreme Court characterized as the ACA’s series
of interlocking reforms.

And T should also add that the House leadership’s narrow inter-
pretation would generate as the Department also explained a cas-
cading series of nonsensical results. Now most nonsensical among
these—and I think that there’s something like 40 of them, 40 provi-
sions which would make no sense under the leadership’s interpre-
tation and the district court’s interpretation. Most nonsensical, fed-
eral expenditures would actually increase and from the same fund
from which the House leadership’s interpretation purports to save
taxpayer dollars.

Chairman Upton is not here and so I can’t point this out to him,
but the Department of Health and Human Services has determined
that the net budget impact of the district court’s interpretation
would cost the government, quote, billions of dollars higher annu-
ally, and I believe that my colleague

Mr. MURPHY. Sir, if you could just wrap up, because we are late
and we need to get going.

Mr. LaZARUS. OK. I'm sorry I'm over. I didn’t know that. I apolo-
gize. So in sum, the Administration has lawfully acted to provide
intended benefits for the 6.4 million individuals currently receiving
cost sharing reductions. Withdrawing funding for that lifeline
would flout the design of the ACA and the textual provisions which
establish that design, which is why this latest effort to undermine
health reform is no more likely to succeed than its predecessors.
Thank you very much.

[The prepared statement of Simon Lazarus follows:]
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Written Statement of Simon Lazarus
Before the House of Representatives Energy & Commerce Committee
Subcommittee on Oversight & Investigations

“The ACA’s Cost Sharing Reduction Program: Ramifications of the
Administration’s Decision on the Source of Funding for the CSR Program.”

July 8, 2016

Thank you, Chairman Murphy and Ranking Member Degette, and members of

the Subcommittee, for providing this opportunity to participate in this hearing.

I am Senior Counsel to the Constitutional Accountability Center, a public interest
law firm, think tank, and action center dedicated to realizing the progressive promise of
the text and history of the Constitution. | helped draft an amicus curiae brief which CAC
filed with the District Court for the District of Columbia in House of Representatives v.
Burwell, on behalf of Democratic Leader Pelosi and other leading members of the
House Democratic Caucus.! Our brief supports the Administration’s determination that
it has authority to fund the Affordable Care Act cost-sharing provisions at issue in that

case and in this hearing. Here is why.

As both the Subcommittee members and we on the other side of the witness
table are well aware, the cost-sharing-reductions program at issue in the hearing was
designed and has in practice operated as an integral component of the Affordable Care
Act. It is essential to the ACA’s extension of access to health insurance and health care

to 20 million Americans who previously lacked coverage. However, members of the

! Brief of Amici Curiae Members of Congress in Support of Defendants’ Motion for Summary Judgment,
U.S. House of Representatives v. Burwell, No. 1:14-cv-01967-RMC, 2016 WL 2750934 (D.D.C. May 12,
2016), available at http://theusconstitution.ora/sites/defaulit/files/briefs/House v Burwell Brief Final.pdf.
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majority party in the House of Representatives allege that the Administration’s
payments to implement this program are unlawful, on the ground that Congress has not
appropriated funds to support those payments. They have filed a lawsuit seeking to
strip the funding for that benefit, despite the fact that millions of ACA beneficiaries
depend on the CSR subsidies for access to health care. In May of this year, a federal
District Court for the District of Columbia upheld the House’s challenge. Earlier this
week, on July 8, the Administration filed in the D.C. Circuit its notice of appeal from the

District Court's decision.

In my view, the Administration’s implementation of the CSR program is lawful,
and the House’s complaint, and this District Court decision, have got the applicable law
wrong. ACA opponents contend that there is no appropriation for the cost-sharing
reductions, even though, as they concede, 31 U.S.C. § 1324 provides a permanent
appropriation for the premium tax credits. With respect, this assertion is at odds with
the ACA’s plan for reforming and restructuring individual insurance markets, the
mechaniéms Congress designed to effectuate that plan, textual provisions defining
those mechanisms and how they are intended to operate, and multiple other provisions
of the Act which would make no sense under these ACA opponents’ interpretation. The
Administration has determined that the premium tax credits and cost-sharing reductions
are commonly funded by the permanent appropriation in 31 U.8.C. § 1324. That
interpretation suffers from none of the above fatal deficiencies, and enables the Act to
operate as Congress intended, vastly expanding — as Congress also intended — the
number of Americans who can enjoy the security of affordable access to health

insurance and health care.
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Just one year ago, in King v. Burwell, the Supreme Court rejected a similarly
perverse “interpretation,” contrived — in the words of its architects — to “drive a stake
through the heart” of the ACA. In that case, Chief Justice John Roberts, writing for a
six-justice majority, held, in terms that plainly bear on the interpretive question at issue
here:

“Congress passed the Affordable Care Act to improve health insurance markets,

not to destroy them. If at all possible, we must interpret the Act in a way that is

consistent with the former, and avoids the latter. Section 36B can fairly be read

consistent with what we see as Congress’s plan, and that is the reading we
adopt.”

One year later, ACA opponents have mounted what amounts to a rerun of the same
strategy for undermining a law they have not been abile to invalidate or repeal — as if
King, and the well-established precedents and other authorities on which it was based,
had never happened. Once again they brandish an a-contextual, hyper-literalist
‘interpretation”, ignoring the statute as a whole, crafted to “undo” the statutory design,
and vyield results inconsistent with the ACA’s plan for improving health insurance
markets — precisely the sort of scenario that the Court in King ruled out. The
Administration’s interpretation of the pertinent provisions of the ACA and the IRC fits the
law's design and avoids such self-defeating results. Itis correct, and, | believe, will be

so held, as Judge Collyer's decision is appealed to higher courts.

The basis for the House's position to the contrary is that Section 1401 of the
ACA, which prescribes the tax credits, specifically references, and amends, 31 U.S.C.
§1324, as a permanent source of funding, whereas there is no such reference in
Section 1402, which addresses the CSR subsidies. Revealingly, the House's brief in

support of its motion for summary judgment before Judge Collyer literally did not cite
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King at all. Judge Collyer herself dismissed the Supreme Court's decision as
“inapposite.” It's not hard to understand why these opponents need for King to go
away. The CSR subsidies operate as a package with the premium assistance tax
credits, for lower-earning persons eligible for the tax credits, providing those
comparatively lower income individuals with complementary assistance necessary to
enable them to purchase health care products and services covered by their insurance.?

The CSR part of that package is no less essential than the tax credits component.

No one doubts that the premium tax credits and the cost-sharing reductions are
integrally related, and that both are critical to what the Supreme Court characterized, in
King v. Burwell, as the ACA’s “series of interlocking reforms designed to expand
coverage in the individual health insurance market.” The ACA "bars insurers from
taking a person’s health into account when deciding whether to sell health insurance or
how much to charge”; it "generally requires each person to mainfain insurance coverage
or make a payment to the [IRS]"; and it “gives tax credits to certain people to make
insurance more affordable.” These three reforms, the Court made clear, “are closely
intertwined”; the first reform would not work without the second, and the second would

not work without the third.?

The text and structure of the ACA make clear that the cost-sharing reductions
and the premium tax credits are both integrally-connected to each other and to the

“‘interlocking reforms” adopted by the law. Indeed, the ACA's text makes the two

% Premium assistance tax credits are available to persons purchasing insurance through ACA-sanctioned
state-level exchanges who earn between 100% and 400% of the Federal Poverty Level (FPL). Cost-
sharing subsidies are available to persons eligible for premium assistance tax credits and whose incomes
are between 100% and 250% of the FPL.

® King v. Burwell, 135 S. Ct. 2480, 2485, 2487 (2015).
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complementary mechanisms components of a single “program,” in which eligibility for
the CSR component is predicated on eligibility for the tax credit component, which the
Act directs the Government to “establish,” to ensure unified advance payments of both
components. Pursuant to this program, the Secretary of the Treasury must "make(]
advance payment” of both premium tax credits and cost-sharing reductions “in order to
reduce the premiums payable by individuals eligible for such credit,” and to “establish a
program under which . . . advance determinations are made . . . with respect to the
income eligibility of individuals . . . for the premium tax credit . . . and the cost-sharing
reductions,” and “makel[] advance payments of such credit or reductions to the issuers
of the qualified health plans in order to reduce the premiums payable by individuals
eligible for such credit.” ACA § 1412 (42 U.S.C. §§ 18082(a), 18082(a)(1), 18082(a)(3),
§18082(c), 18071(f)(2)). As the Department of Justice explained in its final brief in the
District Court, “Within this integrated program, both portions of the advance payments,
including the advance cost-sharing reduction payments at issue here, are ‘refunds due
from’ Section 36B within the meaning of 31 U.S.C. § 1324(b) because both are
compensatory payments made available through the application of Section 36B, which
sets forth conditions necessary to qualify for cost-sharing reductions as well as premium
tax credits.” In the same vein, the Act (in the above-cited section) defines the term
“applicable State heaith subsidy program” as “the program under this title for the
enroliment of qualified health plans offered through an Exchange, including the premium
tax credits under section 36B of Title 26 and cost-sharing reductions under section

1402”7
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As the text of the ACA makes clear, an integral component of the statute’s
“interlocking system" for achieving its goal of near-universal coverage is its package of
subsidies for ensuring that lower income individuals and families can afford to
participate — premium assistance tax credits and cost-sharing reduction payments, that
reduce the costs of both health insurance and of health care purchased with that
insurance. 26 U.S.C. § 36B; 42 U.S.C. §§ 18071, 18082. Under the terms of the ACA,
the premium tax credits “shall be allowed” for individuals with household incomes from
100% to 400% of the federal poverty line to help them purchase insurance, 26 U.S.C.
§ 36B(a), (c)(1)(A) (emphasis added), and insurance issuers “shall reduce the cost-
sharing under the plan” for individuals with household incomes from 100% to 250% of
the federal poverty level to help them defray the costs of health care purchased with
that insurance (i.e., expenses such as co-payments and deductibles), 42 U.S.C.

§ 18071(a)(2) (emphasis added); 45 C.F.R. § 155.305(g). Congress also gave
insurance issuers a legal right to payment from the federal government for the amount
of those mandatory cost-sharing reductions. The law provides that “the Secretary shall
make periodic and timely payments to the issuer equal to the value of the reductions.”

42 U.S.C. § 18071(c)(3)(A) (emphasis added); id. § 18082(c)(3).

As with the premium assistance tax credits unsuccessfully challenged in King v.
Burwell, the House leadership’s narrow interpretation of CSR funding authority would
similarly generate, as the Justice Department explained to the District Court, a
“cascading series of nonsensical and undesirable results that” would follow “if the Act
did not allow the government to comply with the statutory directive to reimburse . . .

insurers for the cost-sharing reductions”). Two such bizarre results are especially worth
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noting. As detailed in an amicus curiae brief filed on behalf of fifteen economic and
health policy scholars (including the Director of the Congressional Budget Office from
2009 through 2015), if not reimbursed by the government for reducing cost-sharing
expenses incurred by their beneficiaries, insurers will raise premiums for all affected
plans — namely, the “silver” plans the Act specifies as required for eligibility for CSR
subsidies. Those higher premiums would apply to afl such silver plans, including those
covering individuals not eligible for CSR benefits, and even individuals not insured
through the exchanges at all. Any such individuals who have opted to purchase such
plans would have an incentive either to buy cheaper and less protective plans, or,
possibly, to purchase more protective “gold” plans, which, paradoxically, could become
less expensive than silver plans, or such persons would drop coverage altogether.

Obviously, such results would flout the “market improvement” design of the ACA.

Second, even more nonsensical, these scholars explain, “the amount of the
premium tax credits offered to subsidized enroliees would increase across the board.”
As a result, federal expenditures would increase — and from the same fund — the
permanent appropriation provided by 31 U.S.C. §1324 — from which the House
leadership’s interpretation purports to save taxpayer dollars.’ A December 2015 issue
brief issued by the Department of Health & Human services summarized the “net result’

of that perverse interpretation:

* Brief Amici Curiae for Economic and Health Policy Scholars In Support of Defendants, U.S. House of
Representatives v. Burwell, No. 1:14-cv-01967-RMC, 2016 WL 2750934 (D.D.C. May 12, 2016), available
at http://premiumtaxcredits wikispaces com/file/view/4552756-2--24176.pdf/569554697/4552756-2--

24178.pdf.

Linda J. Bilumberg & Matthew Buettgens, The Implications of a Finding for the Plaintiffs in House v.
Burwell, Urb. Inst. (Jan 26, 2016), hitp://www .urban org/research/publication/implications-finding-plaintiffs-

house-v-burwell
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.. [R]ather than directly reimbursing insurers for the CSRs they are required to
provide, the federal government would cover the cost . . . through a larger
[premium tax credit]. . . [which would be paid to] all PTC recipients [not just CSR
recipients]. . . . [T]his approach would be . . . billions of dolfars higher annually
than it would otherwise be. Thus, federal deficits would be higher . . . than the
current structure m which the federal government directly relmburses insurer
costs for CSRs.”®
Because these mandatory payments were so critical to the effective operation of

the ACA, Congress did not leave the funds for their payment to the vicissitudes of the
annual appropriations process. Instead, Congress provided for their payment out of a
permanent appropriation via 31 U.S.C. § 1324. At the time Congress was debating and
enacting the ACA, this understanding was shared on a bipartisan basis. During the
debate, some members expressed concern that these permanently appropriated
subsidies would not be subject to the Hyde Amendment, which under certain
circumstances limits the use of annually-appropriated funds to pay for abortions.” To
address those concerns, Congress adopted a provision to apply such funding
restrictions to the subsidies that were permanently appropriated in the law, and in doing

s0, it made explicit that premium tax credits and cost-sharing reductions were the

subject of permanent appropriations.®

Since the ACA’s enactment, Congress has not used its ample legislative powers

to reverse or even to defund the Administration’s implementation of the CSS subsidy

® Potential Fiscal Consequences of Not Providing CSR Reimbursements, ASPE Issue Brief, Depariment
of Health & Human Services (December 1. 2015),
https://aspe.hhs.gov/sites/default/files/pdf/15657 1/ASPE _I1B_CSRs pdf

See, e.g., 155 Cong. Rec. $12660 (daily ed. Dec. 8, 2009) (Sen. Hatch) (“this bill is not subject to
appropr:atlans ).

8 See 42 U.8.C. § 18023(b)(2)(A) ("If a qualified health plan provides coverage of [abortions for which
public funding is prohibited], the issuer of the plan shall not use any amount attributable to any of the
following for purposes of paying for such services: (i) The credit under section 36B of Title 26 . . . (ii) Any
cost-sharing reduction under section 18071 of this title . . . .").
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program — even though it has done just that with respect to other aspects of the
Administration's ACA implementation, as members of this subcommittee well know.
“Congressional appropriators have used a number of legislative options available to
them through the appropriations process in an effort to defund, delay, or otherwise
address implementation of the ACA.” C. Stephen Redhead & Ada S. Cornell,
Congressional Research Service, R44100, Use of the Annual Appropriations Process fo
Block Implementation of the Affordable Care Act (FY2011-FY2016), at 5 (2016),
hitps./iwww fas.org/sgp/crs/misc/R44100.pdf. Among other things, House appropriators
“repeatedly have added limitations,” provisions “that restrict the use of funds provided
by the bill.” Id.; see id. (noting that limitations either “cap{] the amount of funding that
may be used for a particular purpose or . . . prohibit]] the use of any funds for a specific
purpose”). They have also added “several reporting and other administrative
requirements regarding implementation of the ACA,” including “instructing the HHS
Secretary to establish a website with information on the allocation of [specified] funds
and to provide an accounting of administrative spending on ACA implementation.” /d. at
6. But, as far as | know, no ACA opponent has yet so much as drafted, let alone taken
steps to enact, proposed legislation to overrule the Administration’s determination that it

has authority to fund the ACA's mandate to provide CSR subsidies.

On the contrary, post-enactment congressional action has confirmed that Section
1324 provides a permanent appropriation for the advance payments that the ACA
directs the Secretary make to insurers for the cost-sharing subsidies. For fiscal year
2014, both houses passed an appropriations bill that conditioned the payment of cost-

sharing reductions {(and premium tax credits) on a certification by HHS that the
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Exchanges verify that applicants meet the eligibility requirements for such subsidies.?
To comply with this provision, HHS subsequently certified to Congress that the
Exchanges “verify that applicants for advance payments of the premium tax credit and
cost-sharing reductions are eligible for such payments and reductions.” Because there
was no yearly appropriation for the payments, it would have made no sense for
Congress to enact such a law if, as plaintiff now argues, Congress believed that there

was no permanent appropriation available to fund the payments.

* % Kk

In sum, the Administration has appropriately and lawfully acted to ensure access
to affordable health insurance and health care for the 6.4 million individuals currently
receiving cost-sharing reductions — who represent 57% of the 11.1 million consumers
receiving health insurance coverage through the exchange market-places across the
nation. Withdrawing funding for that lifeline would flout the design of the ACA and the
textual provisions which establish that design — which is why this latest effort to
undermine the health reform law is no more likely to succeed than its predecessor

attempts have.

® Continuing Appropriations Act, 2014, Pub. L. No. 113-46, Div. B, § 1001(a) (2013).
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Mr. MurpPHY. Thank you very much. I now recognize myself for
5 minutes of questions. At the Ways and Means hearing yesterday,
a Department of the Treasury official stated on the record, quote,
if Congress doesn’t want the monies appropriated it could pass a
law saying do not appropriate the monies from that account.

Now Mr. Miller, there you are. Is that how appropriations laws
are supposed to work that Congress has to pass a law specifying
how the executive branch cannot spend a specific account or appro-
priations? You may have heard me reference the idea that which
is not permitted is allowed.

Mr. MILLER. Your question implies the answer, Chairman Mur-
phy. That’s exactly the opposite as to what happens. It’s trying to
say we can spend whatever we want until you stop us as opposed
to it is the role of Congress under the Constitution to first author-
ize and then appropriate the funding. Failing to say you can’t
spend is not the same thing as saying it was originally approved
for spending.

Mr. MUrPHY. Thank you.

Mr. Rosenberg, in the course of this investigation the committee
has really faced unprecedented obstruction. The Administration
has refused to comply with subpoenas issued by this committee and
the committee on Ways and Means, and has grossly restricted the
testimony of important fact witnesses giving us no legally recogniz-
able basis to do so. And one of the excuses given is that the House
v. Burwell litigation prevents the Administration from complying
with our request. In your professional opinion did the House law-
suit preclude the Congress from conducting oversight over the
source of funds for the Cost Sharing Reduction Program? Yes or no.

Mr. ROSENBERG. No.

Mr. MUrPHY. OK. And then why not?

Mr. ROSENBERG. Because the Supreme Court has addressed this
issue in at least two major cases, one of them a Teapot Dome case
called Sinclair v. United States. And that question specifically
arose that the witness got up and said, I'm involved in a lawsuit
that I'm going to have to testify at and I'm going to leave my testi-
mony for that lawsuit. For that he was held in contempt of Con-
gress, and the Supreme Court upheld it saying there’s no way that
he can avoid the breadth and the need of Congress to continue in-
vestigations into knowing what was going on there.

A second case some years later came to the same conclusion with
regard to a witness who claimed that the committee that litigation
that was going on, this might cause him concern or may even re-
gegl evidence that he was criminally responsible. The court said too

ad.

Mr. MurpPHY. Let me ask in addition to that. The Administration
has further refused to provide documents or testimony that include
any internal or deliberative materials. Now it claims it can with-
hold this information based on longstanding executive branch con-
fidentiality interest. Is this a valid or a legal reason to withhold in-
formation from Congress? Yes or no.

Mr. ROSENBERG. No.

Mr. MURPHY. And why not?

Mr. ROSENBERG. When Congress operates it has in practice kept
for itself the discretion to determine whether common law privi-



99

leges such as deliberative process, attorney-client privilege, work
product privilege will be recognized by the chair. Indeed, your proc-
esses of investigation and holding hearings is based on the need
and its ability to get all the information possible no matter what.
The Congress has the discretion whether or not to accept a claim
of deliberative process. It is entitled to know everything and under
law that’s the final word.

Mr. MURPHY. So Mr. Badger, in expanding from your testimony
too, why do you think the Administration is taking these kind of
positions that where we see the executive branch bending the law
or stretching it?

Mr. BADGER. Well, I think, Mr. Chairman, if Chief Justice Rob-
erts believes that the ACA has improved individual markets and
not destroyed them he doesn’t get out much. What has happened
is that this has turned into a Dumpster fire for insurers forcing
them to rely on a series of unlawful subsidies as I laid out in my
testimony.

And again I'll return to the ranking member’s opening remarks.
The idea of honestly addressing these I think would be a very good
approach for Congress to take. What happened was as we moved
into 2014, the Administration realized what was happening, insur-
ers realized what was happening, and that caused the series of
sudden regulatory improvisations of dubious legality to try to get
more money to insurance companies to keep them in the game.
That has not worked.

Mr. MURPHY. Thank you. I see I am out of time. I would now
turn to Ms. DeGette for 5 minutes.

Ms. DEGETTE. Thank you, Mr. Chairman.

Mr. Lazarus, as I read your biography you are a constitutional
law expert. Is that correct?

Mr. Lazarus. I'll have to leave that expert part to——

Ms. DEGETTE. Well, that is what you do.

Mr. LAzARuS. 1 try.

Ms. DEGETTE. Thank you. And in fact you wrote the amicus brief
on behalf of the House Democrats that was filed with the court in
this case. It is a subject of-

Mr. LazARrUS. I helped write it. I was one of three people.

Ms. DEGETTE. OK. So I want to ask you a couple of questions
about your view of the Administration’s interpretation of the statu-
tory provisions at issue here. The first thing is, I think I heard you
say in your testimony that you believe the Administration’s posi-
tion that the ACA makes clear that the CSRs and the advance pre-
mium tax credits are integral components of a single program that
are both funded out of an explicit permanent appropriation in the
statute; is that correct?

Mr. LAZARUS. That is correct.

Ms. DEGETTE. And why do you believe that?

Mr. LAZARUS. Well, let’s try to be brief about it, but the Adminis-
tration has a perfectly coherent interpretation of the statute which
in my view is clearly the most reasonable in—excuse me.

Ms. DEGETTE. No. OK, go ahead. Just move the microphone—
yes.

Mr. LAZARUS. The Administration has a perfectly reasonable well
thought through interpretation of the appropriation issue with re-
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spect to the Cost Sharing Reductions provisions. It’s outlined very
clearly in the Justice Department’s briefs and supporting briefs like
ours. Just in brief-

Ms. DEGETTE. Let me just stop you there and say, now—because
we have got your brief and we have got your testimony too.

Mr. LAzARUS. Right.

Ms. DEGETTE. Now as you know, the district court decision went
against your position and the Administration position, correct? Yes
will work.

Mr. LAzZARUS. Well, the district court——

Ms. DEGETTE. OK. Their ruling went against——

Mr. LAzARUS. They simply said that there is no appropriation,
it’s therefore unconstitutional.

Ms. DEGETTE. And the case is up on appeal now; is that correct?

Mr. LAaZARUS. The case is definitely on appeal.

Ms. DEGETTE. And in your experience some of these, most of
these lawsuits that have been filed around the ACA have had a di-
versity of district court opinions and many have been reversed on
the appellate court level.

Mr. Lazarus. That is also true.

Ms. DEGETTE. And so is it your view that the Administration has
an excellent case on appeal?

Mr. LAZARUS. I believe that it has on the case——

Ms. DEGETTE. OK.

Mr. LAZARUS [continuing]. Both with respect to whether or not
the House of Representatives can claim that it has standing to
bring the lawsuit and with respect to the merits

Ms. DEGETTE. Merits.

Mr. LAZARUS [continuing]. Interpretation.

Ms. DEGETTE. Now you testified that just a minute ago that the
CSR fund has 6.4 million people receiving that benefit; is that cor-
rect?

Mr. LAzARUS. It is correct that I so testified and I got that infor-
mation from I think a report by the Department of Health and
Human Services.

Ms. DEGETTE. OK. And of those 6.4 million people they are all
middle class or lower class because that is what the requirement
for the fund is. Is that right?

Mr. Lazarus. Well, they would have to have incomes that are be-
tween 100 and 250 percent of the federal poverty level.

Ms. DEGETTE. OK, of the federal poverty level. OK. And I know
you are narrowly an expert on constitutional law, but as you wrote
your amicus brief in this matter and as you have reviewed this,
were you aware of any proposal that is pending in Congress to re-
place this fund, the CSR program, with something else? Are you
aware of any pending legislation?

Mr. LAzARUS. No, I am not aware. But I would point out that
Congress instead of wringing its hands has every ability to change
the law if it disagrees with the Administration.

Ms. DEGETTE. Right. And in fact what will happen if the lawsuit
is, if the trial court opinion is upheld by the Court of Appeals the
result of that will be that the CSR fund which benefits 6.4 million
people will be struck down.
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Mr. Lazarus. Yes. It'll be a very complicated process as my col-
leagues on the other side have explained in their testimony. But
that will be the result.

Ms. DEGETTE. Yes. so the result—and so you are not aware of
any pending legislation in Congress to fix this issue.

Mr. LAZARUS. No, I’'m not.

Ms. DEGETTE. So if they win their lawsuit then these people will
lose their benefits.

Mr. Lazarus. I believe that that is true. Yes.

Ms. DEGETTE. OK, thank you. I yield back.

Mr. MURPHY. Thank you. I now recognize the vice chair of the
full committee, Mrs. Blackburn, for 5 minutes.

Mrs. BLACKBURN. Wonderful. I want to come to you, Mr. Miller,
because you have looked at the report. You know that we find that
the Administration does not have the authority to do these pay-
ments, yet they go ahead and they do that. So let’s kind of go back
to the legislation. In your opinion, does the ACA designate any
source of funding for the Cost Sharing Reduction Program?

Mr. MILLER. No, it does not. The provisions which provide for, in
effect, mandatory appropriations by linking it to some preexisting,
a list of those categories, added the premium tax credits to that but
there’s no language that links it to the cost sharing reduction pay-
ments so therefore there is not that appropriation.

Mrs. BLACKBURN. Can a program or can money be appropriated
by inference?

Mr. MILLER. Well, you can try in this Administration and it’s
tried that pretty extensively. But under our Constitution you can-
not do that and under standard appropriations law which the GAO
is longstanding the expertise in that area lays out the general cat-
egories of how you approach

Mrs. BLACKBURN. And what would the consequences be for an ex-
ecutive branch that chooses to appropriate money by inference?

Mr. MIiLLER. Well, there are several consequences. I don’t know
whether you mean legal consequences. I mean, first, they’re getting
a free ride. They’re able to basically run roughshod over:

Mrs. BLACKBURN. And that is why we are doing oversight.

Mr. MILLER. That’s correct. And basically saying we're going to
do this until you can stop us, and that’s why we’re in this type of
impasse. It’s an unusual lawsuit by the House as an institution to
have to go into court in order to assert its constitutional authority
and that’s why they got the ruling they did. But as a general rule
this has worked out in the political process.

We're in a very unusual moment where to oversimplify and carry
on with my colleague Doug Badger, the Congress passed a law that
didn’t work. Now the executive branch decided they couldn’t fix it
or wouldn’t fix it and so we’re stuck. They’re making the law into
something other than what it is and trying to appropriate money
which wasn’t appropriated as opposed to fixing the law which
would resolve it or at least bring the issue out more transparently
in a political manner.

Mrs. BLACKBURN. So basically what they did, as you are saying,
they passed something. They realized that it is not a workable pro-
gram much like we in Tennessee realized years ago that TennCare
was not a workable program. It was established by an 1115 waiver.
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It was too expensive to afford, and a Democrat governor came in
and completely reshaped it. It took 35.3 percent of the state budget
by the year 2005, and he removed 300,000 people from the program
and reshaped the drug program because of the number of scrips
that were being written and said this is not sustainable.

The good thing there was we had a governor who would say I am
going to be transparent in this and you need to know what this is
going to cost you. They couldn’t shift the money around and play
a game of chess behind the curtain that nobody was going to see.
So what they decided to do federally was say, oh my gosh, our theo-
ries don’t work. We can’t afford this. The insurance companies are
going to bale on us. Let’s start moving some money around here be-
cause this is too expensive to afford and we don’t want egg on our
face—pretty much?

Mr. MILLER. Pretty much. Again this is structure, just respond
to what Mr. Lazarus said. This is not a rerun of King v. Burwell,
although we differ in terms of how much statutory ambiguity there
may or may not have been on that. This is simply a core provision
of the Constitution which says it’s the role of Congress assigned to
them to appropriate money. It’s pretty straightforward. The law
doesn’t have to change if Congress votes tomorrow to appropriate
funds for this. It decided not to. There’s not any authority for that
money to be spent.

Mrs. BLACKBURN. Thank you. I yield back.

Mr. MuUrPHY. The gentlelady yields back. I recognize the
gentlelady from Florida, Ms. Castor, for 5 minutes.

Ms. CASTOR. Thank you, Mr. Chairman. Thank you to the wit-
nesses for being here. Approximately 20 million Americans have
gained coverage since the Affordable Care Act became law about 6
years ago, but my Republican colleagues continue to look for ways
to pull the rug out from under these Americans. In addition to the
over 64 votes to repeal the law, the Republicans in Congress have
decided to sue, targeting now the cost sharing reductions that are
a key part of ensuring that our neighbors back home have access
to affordable health care.

Now the Affordable Care Act, it is a complex law. It had a num-
ber of different components. Part of it was to end discrimination
against our neighbors who had a preexisting condition, like a can-
cer diagnosis or diabetes, so insurance companies could no longer
block them from purchasing insurance.

Another part of the law was intended to stabilize insurance mar-
kets because this was a fundamental change in the way people
would purchase insurance, and especially if you had people with
preexisting conditions coming in, and I think everyone agrees to
that. I would hope so. My Republican colleagues have said we are
going to repeal the act in its entirety. It is important to have a sta-
ble insurance market especially when they are state based.

And another important part of it was to ensure that our neigh-
bors, our working class neighbors who are doing everything right
can go in and purchase a policy. This has been a remarkable im-
provement to the way things were handled in the past. We have
all talked to so many of our friends and neighbors that now have
that stability in their life that they didn’t have before.
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So of the approximately 11 million consumers who enrolled at
the end of March of this year including 1.6 million Floridians, my
neighbors at home, nearly 6.4 million individuals were benefiting
from this cost sharing reduction piece that helps make their cov-
erage more affordable. And what that really means, it makes the
difference on whether or not they can get to see a doctor or nurse,
get the checkups they need or not.

So Mr. Lazarus, in your understanding how does the cost sharing
reduction piece fit within the broader mission of the Affordable
Care Act?

Mr. Lazarus. Thank you. The cost sharing reduction enables
people who have insurance and who got premium assistance tax
credit funding to afford their insurance premiums, but people who
could not afford actually to purchase health care because the
deductibles and copays were too much for them to afford, the cost
sharing reductions enable those people to have confidence that they
will be able to actually use their insurance and therefore it encour-
ages them to purchase it.

Ms. CASTOR. So these are

Mr. LAZARUS. And without that the act wouldn’t work because as
you just said, insurers must accept people without respect to their
health status and unless the pool includes a large number of peo-
ple, including healthy people, the markets will be destabilized. So
the cost sharing reduction provisions are essential to achieving that
stabilization.

Ms. CASTOR. So this is kind of another tack that my Republican
colleagues have taken. In addition to the repeal votes, the Repub-
lican majority, the Republicans in Congress filed a lawsuit in fed-
eral court to undermine families’ ability to purchase affordable in-
surance. And I was surprised about the lower court ruling, but let’s
be clear here that if the House Republicans prevail in this lawsuit
it is going to be our neighbors all across America who are hurt.

Mr. Lazarus, if the House Republicans are successful here what
is the impact to families across America? And do you know, out of
all these 64 votes they have brought there has not been a cor-
responding plan to address their needs. Are we just going to have
many of our neighbors that are out of luck? They have been suc-
cessful in pulling the rug out from under them and they won’t be
able to find affordable insurance?

Mr. LAzARUS. Well, first of all, I would certainly not lose hope
that the district court’s decision is going to be upheld. I think that
the Administration has a very powerful case both on whether or
not the House standing to get itself into court over this and also
on the merits of the Administration’s interpretation, which is a
very compelling interpretation.

What I do know is I believe that something like 57 percent of all
of the people getting insurance on the exchanges—57 percent,
that’s many millions of people—are eligible for and receiving the
f)ost sharing reduction. So we'’re talking about a lot of your neigh-

ors.

Ms. CASTOR. Thank you.

Mr. MURPHY. Thank you. The gentlelady’s time is expired. I just
want to say that with regard to the—I think there is some confu-
sion about the CSR and also the premium tax credit. The Adminis-
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tration admitted in lawsuits that beneficiaries get the CSR reduc-
tion regardless of whether or not the insurers are paid and regard-
less of whether or not the district court ruling is upheld on appeal.

So the CSR is a subsidy to insurance companies and the pre-
mium tax credit goes directly to the people. I just want to make
sure we have that on the record.

I recognize Mr. McKinley for 5 minutes.

Mr. McKINLEY. Thank you, Mr. Chairman. I feel in many re-
spects like a fish out of water on this. I go back 40 years ago when
Sam Ervin was in the Watergate thing, hearings, and he said I am
just a country lawyer, and he had made some fairly profound re-
marks. Well, I am just an engineer and I am dealing with some-
thing that is a medical and a legal issue more than anything else.

So I am really enjoying the conversation here with it, but I am
caught with some of the discussion that we seem to be, from my
perspective, more the ends justify the means. I am not sure that
that is the way we are supposed to be doing that. I don’t think
there is any question that people that are getting health care and
medical benefits that that is a good thing for them, but how do we
get there? How do we get there?

I mean, I have made some mental notes to myself about food. We
could rush food to market, but if we bypass the FDA in the process
to make sure that the food is approved that was supposed to get
to market, then we shouldn’t do it, but they benefited from it.
Same thing with medicine, we have a lot of medicine that could
help people but we need to follow the process to make sure that
it is appropriate for them.

I am lost with this. It just hearkens back again to the same thing
we heard a year or so ago, the Administration saying that he had
no authority. He said it 22 times. I have no authority to deal with
this immigration issue, but then he just went ahead and did it.

I know that back during the testimony they said that there was
a request; that the President put in a request for appropriation just
like he did on immigration. He needed to have authority to do it.
Well, he asked for authority for appropriations but it was denied,
but he went ahead and did it anyway. And then he apparently was
just, said I am going to do it. I am just going to do it.

So I am curious as to whether we have a rule of law or a rule
of man. I thought all the statements that we see on the walls
around here these are all the rules of law. So I am going to go back
to this, I guess to Rosenberg perhaps. If Lazarus is right and this
thing gets overturned where do we go? Have we just opened the
gates to lack of control? Is there something in the appropriation
process that we should be doing to prevent this from happening?

If it is upheld then I think we are going to be OK, because it has
been, it appears it will be clear you can’t spend money that has not
been appropriated or authorized, vice versa. What happens if they
overturn it? What happens to us in our process? Can you elaborate
a little on that how we might essentially, what should we be doing
here in Congress then? Mr. Rosenberg.

Mr. ROSENBERG. With regard to the appropriations process?

Mr. McKINLEY. Yes, the whole thing. If this thing is overturned
what are we supposed to do?

Mr. ROSENBERG. Get a new plan.



105

Mr. McKINLEY. Get a new what?

Mr. ROSENBERG. Pass laws. If the problem is there wasn’t an ap-
propriation and you think there should be an appropriation, pass
g:. But you have to have a plan and you have to have the votes to

o it.

Mr. McKINLEY. OK. Mr. Miller, same question. What should
Congress be doing at this point?

Mr. MILLER. Well, we've tried to fix these problems in the past
and your historical example is rather apt because there was a lot
of controversy in the 1970s not only about the Watergate but about
the budget process. I remember working on impoundment authori-
ties and we passed the whole budget act was supposedly to deal
with that.

It encourages the worst instincts in both sides. You get into
trench warfare where Congress would retaliate in various ways not
as effectively where you’d try to, you'd be shutting down the gov-
ernment, you'd be trying to hold other appropriations hostage, and
that just makes our politics descend into a worse example is who
can get away with as much as possible.

This is a fundamental, legal, structural, constitutional issue here
beyond what you prefer in health policy in particular. All parties
need to be accountable in broad daylight to say here’s what our ar-
gument is. We're voting for it. We're going to find out what hap-
pens and what the public will support. You can’t do an end run
around the process or you get this type of improvisation where the
Administration tries to run out in front of what the law says and
then Congress has to play catch up.

Mr. McKINLEY. Thank you. I yield back the balance of my time.

Mr. MURPHY. The gentleman yields back and now I will recog-
nize Mr. Green for 5 minutes.

Mr. GREEN. Thank you, Mr. Chairman.

Mr. Lazarus, thank you for testifying, and I think your testimony
clearly lays out why the Affordable Care Act includes what we call
either permanent or mandatory appropriation for the CSR pro-
gram. And mandatory spending is not unusual. The Affordable
Care Act in 2010 did that along with a bill we just recently passed
this year for mandatory funding for the SCHIP program and for
the continuation of the FQHC program. So Congress does add on
at times.

My Republican colleagues disagree with you and they disagree
with the Administration in claiming that the Administration acted
unlawfully in concluding it had the authority to fund the CSR pro-
gram without an annual appropriation. In fact, this lawsuit shows
that they even were willing to go to court.

Mr. Lazarus, Congress has many tools at its disposal when it dis-
agrees with an agency on policy; is that correct?

Mr. LAzZARUS. That is very definitely correct, and those tools are
available to it right now. This is the sky is not falling, Mr. Miller,
this is a simple matter of a difference of interpretation of the rel-
evant statutory provisions on the part of the Administration and
Congress. Congress can fix that in an instance if it wants to go on
record casting a vote to take these subsidies away from people who
need them. Congress has actually done that in the Affordable Care
Act and we’re all here very well aware of that. And as specifically
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the risk corridor program, which has been a target of criticism from
my colleagues on the right side here, and it has, Congress has actu-
ally acted to affirmatively deny appropriations to fund that pro-
gram.

So you can put your money where your mouth is or your votes
are if Congress wants to, and it shouldn’t really be running to court
to try to protect itself here.

Mr. GREEN. Well, some of my colleagues seem to claim victory on
the legal issue because of the federal district court recently ruled
in their favor. They suggest that the ruling is conclusive evidence.
Being a lawyer I know there is an appeals process. And were you
surprised by the district court’s decision?

Mr. LAzARUS. Well, I wasn’t surprised after going to the oral ar-
gument, frankly, but I was surprised because the precedents are
very clear that there’s no congressional standing simply to vet a
disagreement over implementation of a law with the executive
branch. So I was very surprised that the court ignored those prece-
dents and granted standing.

Mr. GREEN. And do you expect the ultimate outcome of the case
on the appeal?

Mr. LAaZARUS. Well, I believe that it’s more likely than not that
on appeal the decision will be reversed, but of course I could be
wrong about that. We have to wait and see what it is.

Mr. GREEN. Well, as a lawyer I normally don’t ask a question I
don’t have the answer to, but I want to ask the panel. Doing health
care policy for decades with Republican and Democratic adminis-
trations, some way you have to find a way to encourage the private
sector to take the poorest folks, the ones who have a lot of claims,
and CSR is part of that process.

Can any four of you think that over the period of time whether
it be the prescription drug plan of 2003 that encouraged insurance
companies to cover poor seniors who took a lot of medications? And
I would be glad in my one point, 1 minute 10 seconds, how was
that dealt with in 2003?

Mr. BADGER. Well, Congressman, I represented the White House
in negotiations on that and the way it was done was that it was
a bipartisan process to agree on a law. The difference here is

Mr. GREEN. Oh, I disagree. I was here and it wasn’t bipartisan,
on our side.

Mr. BADGER. I will say on the Senate side we did have over 60
votes and that required substantial Democratic support, but they
were part of the conference process. The difference here, Congress-
man, I don’t want to be argumentative, but this is not working.
The reality is that despite all of these corporate subsidies, despite
all of these changes that were made during the first part of 2014
by the Administration, some of which do appear to be unlawful, the
insurance companies are still losing money in the individual mar-
ket. We haven’t solved this problem yet.

And what I would encourage, just to correct the record, of the 6.4
million who are getting these subsidies, even if the Administration
were to follow the law, Section 1402(a)(2) says the issuer shall re-
duce cost sharing under the plan. The insurer has an obligation to
do it irrespective of the presence of these funds. But what I would
hope that this would precipitate is this kind of conversation we had
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with respect to Part D, where people work together, acknowledge
that this is not working in many ways, and try to work together
on getting something that does.

Mr. GREEN. Well, in my last 15, 20 seconds, whatever I have, I
agree with you. We need to work together to see how we can fix
it because these folks need that health care coverage, and just
dropping six million off without this assistance. And the majority,
we can deal with that and fix it instead of going to court and, you
know, the law needs to be successful so we need to fix it.

Mr. MurpPHY. Thank you. Mr. Griffith, you are recognized for 5
minutes.

Mr. GrRIFFITH. Thank you, Mr. Chairman. I appreciate it very
much. This is an important hearing because it points out some
major flaws and problems that we have in the way that Wash-
ington is currently working. I think it is high time, and this is a
classic example of it. It is high time that we start defending the
legislative prerogative.

It is not a matter of Democrat or Republican or Independent or
Socialist or whatever party you want to put on there. It is a matter
of defending the Constitution from the congressional branch, the
legislative branch of our government. We aren’t doing it and we
sho(iﬂd be doing it whether it is Democrats or Republicans as I
said.

And it is one of the reasons I really hope we will have a Repub-
lican President so that my colleagues on the other side of the aisle
will see that if a Republican President were to flaunt the law as
it has been flaunted in this particular circumstance and try to
spend money not authorized by Congress, I will stand up and say
to that President just as I am going to say today, you can’t do that
and we are not going to sit idly by and allow you to do that.

It doesn’t matter whether it is a Republican or a Democrat,
whether it is a program I like or dislike, we have got to follow the
law. Just yesterday—we are not robots here just doing things. Yes-
terday I made an independent constitutional decision. We don’t
have to wait on the courts to tell us what is and isn’t constitu-
tional. We get to make some of those decisions ourselves. That is
why we take an oath to uphold the Constitution. And I voted
against a rule against my party because I thought paragraph 5 of
the rule included something that I believe is unconstitutional. Now
all that getting off my chest, I have to say this as well. I think the
60-vote rule in the Senate is killing us.

Mr. Lazarus, you said it is easy for us, we can just pass a law.
We can in the House pass a law with a majority vote. You can’t
do that in the Senate. They have totally botched up the entire proc-
ess. Again it doesn’t matter whether you are Democrat or Repub-
lican, when it takes 60 of 100 votes to pass a piece of legislation
it is wrong. The process doesn’t work and it is weakening the legis-
lative branch of government and it is dangerous to the Republic.

Mr. Rosenberg, you said to Mr. McKinley, if this ruling is upheld
and we now have to flip things around where instead of voting for
appropriations we have to vote against appropriations and say you
can’t spend money here, the problem with just passing a law and
having a new plan is that 60-vote rule in the Senate. There, I got
all that off my chest.
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But I think it is very clear, just like in the Solyndra case where
they didn’t have authority to subrogate, then they subrogated and
claimed that, before lunch was different than after lunch because
it was an hour later you could subrogate because you weren’t sup-
posed to subrogate at the time of the initial loan but you could
come back later.

It is the same kind of thing here. They are interpreting the law
in such a way. And when we take the position as a legislative
branch of government that we have to sit back and wait for the
courts before we can take any action, we lose our authority and it
diminishes the legislative branch. Mr. Rosenberg, would you dis-
agree with what I have just said?

Mr. ROSENBERG. Not at all.

Mr. GRIFFITH. And I appreciate that. Mr. Miller, would you dis-
agree with what I have just said?

Mr. MILLER. No. And I would just underscore that what was
unique about the House v. Burwell case is—we need to think about
this. The judge knocked out a different complaint that the House
had about the employer mandate because that was a matter of
statutory interpretation. However, this went to a core constitu-
tional provision, the power of Congress to determine appropriations
and spend money, and that’s why it was uniquely moved forward
and got past the standing considerations. There was really no other
plaintiff you could have bring this case before a court and that’s
why the judge in a very unusual ruling said this is the only way
to remedy this issue.

Mr. GRIFFITH. And I think we may have some more of those, but
first we have to stop looking at ourselves as playing for the Repub-
lican team or the Democrat team and start playing for the legisla-
tive branch of government, because if we follow the process in the
legislative branch of government we end up with better govern-
ment.

I don’t think that in due deference, Mr. Lazarus, I don’t think
that we can say we can flip it. I think that is bad for the Republic
too, where you say that since we didn’t specifically say they
couldn’t spend it they can spend it. I think that is an error for
the——

Mr. MILLER. Mr. Griffith, if I could just add one thing you didn’t
mention. Beyond the 60 votes in the Senate you've got a Presi-
dential veto. So you have an Administration which could act ille-
gally and then protect its illegal actions by vetoing correction by
Congress to try to override it.

Mr. GrIFFITH. Well, and that is true, although I respect the con-
stitutional prerogative of the President to veto a bill. But at least
if we could get it out of the Senate we could make it veto it, be-
cause my position is a President won’t veto everything you send
him. If we send him 70 bills he doesn’t like we are going to get 10
or 15 of them at least past that veto pen.

And my time is almost up. Mr. Rosenberg, I would love to get
the cites on that Teapot Dome case that you cited earlier because
I think that is important again as a part of a legislative preroga-
tive, and that is really what this hearing is about. It is not about
trying to take down the ACA. It is about the legislature defending



109

its right to determine where it is going to spend money and where
it is not going to spend money.

And unfortunately the Administration has totally disregarded it,
and we need to be more aggressive. My time is up so unfortunately
I can’t let you respond.

Mr. ROSENBERG. In my testimony on page 5.

Mr. GRIFFITH. On page 5, all right, very good. And I yield back,
Mr. Chairman.

Mr. MurPHY. The gentleman yields back. I recognize Ms. Clarke
for 5 minutes.

Ms. CLARKE. Thank you very much, Mr. Chairman. I thank our
expert witnesses for appearing here today. I just want to drill down
a little bit more on some specifics with respect to the CSR. Our
Congress designed the ACA Cost Sharing Reduction Program to re-
duce out of pocket costs for certain enrollees purchasing Silver
plans on the exchanges. Cost sharing subsidies along with advance
premium tax credits lower a beneficiary’s pay for health insurance
costs. Essentially these discounts lower the amount of money con-
sumers must pay out of pocket for deductibles, coinsurance, and co-
payments. The Department of the Treasury then reimburses insur-
ance companies for making these cost sharing reductions. This is
the basic premise.

So Mr. Lazarus, how is the mission of the Cost Sharing Reduc-
tion Program consistent with the broader goals of the Affordable
Care Act?

Mr. Lazarus. Thank you very much. The Cost Sharing Reduction
Program is essential to the overall operational plan of the Afford-
able Care Act. It enables people who otherwise couldn’t afford
health care even with premium assistance to help pay their insur-
ance premiums to get health care and therefore encourages them
to actually buy insurance. They become part of a larger insurance
pool. That leads to the stabilization of markets and it enables the
markets to accommodate the fact that the law now forbids insur-
ance companies from turning away people if they have preexisting
conditions and so forth. So all of these components work together,
just as the Supreme Court ruled in King v. Burwell and the cost
sharing reduction provisions are absolutely integral to that. So
that’s how that works.

Ms. CLARKE. Thank you. Since Congress passed the Affordable
Care Act in 2010 the number of uninsured in the United States has
fallen by 20 million people. This is a remarkable achievement, and
such an achievement would not have been possible without ensur-
ing that all elements of the law work together as designed to pro-
vide a stable and accessible insurance marketplace.

In his opinion in King v. Burwell, Chief Justice Roberts wrote,
“Congress passed the Affordable Care Act to improve health insur-
ance markets, not to destroy them.” If at all possible we must in-
terpret the act in a way that is consistent with the former and
avoid the latter.

Mr. Lazarus, can you apply this same reasoning to the CSR pro-
gram?

Mr. Lazarus. Well, I would say that if you take the approach
that Chief Justice Roberts elaborated there he was applying it to
the premium assistance tax credits and stating that under that ap-
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proach the law, an ambiguous provision in the law, should be inter-
preted to make them applicable in all states and not just in states
with state run exchanges.

I would say that the cost sharing reductions part of the subsidies
is on exactly the same footing as the premium assistance tax cred-
its and would fit into that analysis in the same way, and therefore
the Administration’s interpretation is the proper interpretation.

Ms. CLARKE. Very well. Mr. Chairman, we have heard today that
the Cost Sharing Reduction Program is a critical component of the
Affordable Care Act and it has played a very important role in the
efforts to provide health care security for working Americans. To
attempt to dismantle this program without providing any other
way to ensure access to critical health care services to deserving
Americans is frankly, I believe, irresponsible, and I hope we can
move on from this partisan investigation to provide all of our con-
stituents with the health care coverage that they need. And having
said that Mr. Chairman, I yield back.

Mr. MurpHY. Thank you. Dr. Bucshon, you are recognized for 5
minutes.

Mr. BucsHON. Thank you. As a health care provider I just want
to say I want every American to have access to quality, affordable
health care, and that I think is a goal that we all share. But this
was a bad law. It was passed in a bad way.

I would just remind everyone the law was a Senate bill that did
not have the chance to go to conference because it would—any
change to the law would have resulted in its failure to pass Con-
gress after a change in the makeup of the U.S. Senate. We all
kﬁlow that. And when you do those type of things you end up with
this.

I would also encourage everyone to look at our Better Way Web
site, House Republicans and our proposal to replace the Affordable
Care Act.

Mr. Lazarus, does the ends justify the means?

Mr. LazARUS. Do the ends justify the means?

Mr. BUCSHON. Yes.

Mr. LAzARUS. No, they don’t.

Mr. BucsHON. OK, because essentially in your testimony that is
what you have said.

Mr. LAZARUS. No, that is not what I——

Mr. BucsHON. It is my time.

Mr. Lazarus. With all respect that is not what——

Mr. BucsHON. Here is what you said. You said because of what
will happen if the district court decision is upheld, and our Demo-
cratic colleagues implied the same, that it should be overturned
eveél if the Constitution is violated. That is essentially what you
said.

Mr. Lazarus. No. That is not what I said. What I said

Mr. BucsHON. Then what did you say?

Mr. LAZARUS. That the Administration has a different interpreta-
tion of its appropriation authority here; that the Administration’s
interpretation’s perfectly sensible.

Mr. BucsHON. Can you quote me in the Constitution where their
interpretation is, or it says in the Constitution that the only people
that can appropriate money is the Congress. Can you tell me in the
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Constitution where it says that you can interpret that that the ex-
ecutive branch can appropriate money that Congress has not ap-
propriated?

Mr. LAZARUS. The Administration’s position is that Congress has
appropriated the money. Your position is that it has not.

Mr. BucsHON. Well, the district court disagrees with you, so——

Mr. LAZARUS. That’s true.

Mr. BucsHON. And the other thing is, is I want to just clear this
up. And this could apply to any law, but in this case because the
law’s intent is to provide insurance to American citizens for health
insurance, does it matter—the gist of your testimony is, is it
doesn’t matter what the law actually says because the intent of the
law is to provide coverage.

Mr. Lazarus. That is not true. That is not at all what I said.

Mr. BUCSHON. Because that is what you basically said.

Mr. LAzARUS. That’s not what the Administration is arguing.

Mr. BUCSHON. And again this isn’t a partisan issue. This is a leg-
islative branch discussion versus an executive branch discussion,
and it honestly in fairness has been a struggle for 240 years. But
I agree with my colleagues that have said that unless the legisla-
tive branch in a bipartisan way reasserts its authority the future
of the Constitution and this country is at risk.

Mr. Lazarus. Well, I certainly agree that if you believe that the
Administration’s interpretation of its appropriations authority with
respect to this program is incorrect, you should attempt to pass a
law:

Mr. BucsHON. OK, the other thing

Mr. LAZARUS [continuing]. Or otherwise use your ample powers
to change that result.

Mr. BUucsHON. Now let me just say this. You are a partisan in
support of the Administration and you know as well as I do, and
you can say that because you know the President would just veto
anything related to the Affordable Care Act and we don’t have the
override vote. So it is pretty easy to say that, right? But I would
like to know what you were saying back when Republicans had 60
votes in the Senate, the House, and the White House. I think your
view would be a little different.

But the other thing I want to get at in this is does it matter if
a law makes sense to make it enforceable? I mean obviously the
constitutional provision of appropriations doesn’t make sense to
you in this case. But does that matter? Does it mean that we can’t
enforce it because it doesn’t make sense to you?

Mr. LazArRUS. The constitutional provision about——

Mr. BUCSHON. You said in your testimony—well, that doesn’t
make any sense

Mr. LAzARUS. It makes perfect sense.

Mr. BUCSHON [continuing]. Because people are going to lose their
health insurance if we don’t this. That is implying the end justifies
the means. It implies that the Constitution doesn’t matter. It im-
plies that it doesn’t matter why we opposed the Affordable Care
Act or that in your interpretation that just doesn’t make any sense.
None of that matters, right? What matters is what the Constitution
says about appropriating money.




112

And the district court at this point, I would argue that I don’t
think it is going to be overturned because historically Congress has
been found to have standing in this, to sue the Administration
based on our congressional appropriations and I would hold that
we are going to win that. And I would also say that people on both
sides of the aisle in the legislative branch should continue to argue
that this is in the Constitution and it is our sole authority to ap-
propriate money. It doesn’t matter what it is for. It doesn’t matter
what law it pertains to. I yield back.

Mr. MuURrPHY. I just want to clarify that the Administration in
2014 asked for an appropriations for this. If what you are saying
is true they didn’t have to, that belies what they did. So in fact
that is true. The second thing is the Department of the Treasury
said there is currently no appropriation to Treasury or to anyone
else for the purpose of cost sharing payments. I just want to say
that is important, so I just wanted to clarify that for Dr. Bucshon.

Ms. DEGETTE. Mr. Chairman, if you are going to do that you
should let him respond to your statement.

Mr. MURPHY. I will let him respond.

Mr. LAzARUS. Yes. I'm perfectly aware that the Administration
did request an appropriation, but that has often, or at least it has
sometimes happened that an Administration will request congres-
sional action in an area where it’s unclear whether or not the exec-
utive branch has authority to act on its own. It happens all the
time. And the only question here is whether in fact the Administra-
tion’s interpretation of its authority is correct or is not correct.

Mr. MurpPHY. Well, along those lines, if you can get us examples
of that and show me where, show this committee where in the Af-
fordable Care Act it gives that. You just said it was unclear, but
also the Treasury said it was not. Treasury said there is currently
no appropriation of Treasury or anyone else for the purpose of the
cost sharing payments.

So you are saying it was unclear to the Administration. They
asked for the money. We are just saying for this committee if you
could show us the lines in the Affordable Care Act what gave the
automatic preauthorization for the future of this and also—or the
appropriations—and if you could respond to the statement of the
Treasury this committee would appreciate that.

Mr. LAazARUS. OK, just two points. The first point is it’s hardly
surprising that there was disagreement within the Administration
over this issue. That often happens. But what matters now is
whether or not the position that the Administration has finally and
with careful attention taken whether that position is correct or not.
Now the position is

Mr. MURPHY. Wait, wait. I just want to make sure I understand.
They took a position of whether or not that is correct. That is what
you said.

Mr. LAZARUS. Yes, whether it’s correct. I mean

Mr. MurpHY. Well, that is what this committee is trying to find
out, sir. You don’t get to take a position and then retrospect

Mr. LAzAaRUS. Well, you asked me

Mr. MurpHY. OK.

Mr. LAZARUS [continuing]. Where in the Affordable Care Act does
the authority to spend this money come from. The Administration’s
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interpretation is that within the integrated program that includes
both the cost sharing reductions and the premium assistance tax
credits, within this integrated program both portions of the ad-
vance payments to insurers to cover those two halves of the pro-
gram are, quote, refunds due from Section 36(b) within the mean-
ing of 31 U.S.C. Section 1324 because both are compensatory pay-
ments to the insurers made available through the application of
Section 36(b) which sets forth conditions necessary to qualify for
both of those subsidies.

But that’s the Administration’s textual interpretation and I think
that it is a perfectly reasonable interpretation. You may disagree,
but that’s——

Mr. MURPHY. I need to let other members continue on. Mr.
Tonko, you are recognized for 5 minutes.

Mr. ToNnKO. Thank you, Mr. Chair. I do thank our witnesses for
being here today, but I regret that we are in a sense wasting your
time to reexamine an issue that has been examined to death. This
issue fundamentally comes down to a difference of opinion about
what was intended by the Affordable Care Act with regard to the
CSR program.

Yesterday the majority released a 150-page report with the Ways
and Means Committee documenting in great detail their opinion of
the legality of an appropriation for the CSR Program. So Mr. Laz-
arus, in your opinion, is it responsible to conclude that the ACA
provides a permanent appropriation for the CSR Program?

Mr. LAZARUS. I believe that it’s correct. I understand that there’s
an argument, a good argument for the opposite point of view and
I respect that. But I believe that it is not only responsible but that
it’s legally correct.

Mr. ToNKO. And my Republican colleagues also claim that the
Administration has “overreached in executing the CSR provision of
the Affordable Care Act.” Mr. Lazarus, would you agree with that
assessment?

Mr. LazARUS. I not only would not agree, but I think that the
constant din of charges coming from the President’s political oppo-
nents that he’s overreaching, violating laws is a very unfortunate
distortion of the truth.

We must remember that prior to King v. Burwell last year we
heard the same litany of charges that funding the premium assist-
ance tax credits in federal exchange states was a gross violation of
the law, and it turns out the Supreme Court didn’t agree with that
at all but we'’re still hearing it and we’re hearing it over and over
again. We heard it with respect to various delays in the effective
dates of parts of the Affordable Care Act as the Administration im-
plemented it.

But the truth is, when Part D of Medicare, the prescription drug
benefit which was a President Bush program and it turns out a
very good program—I can personally testify to that—when it was
implemented there also were delays because it’s very complicated
implementing these very complicated laws. Secretary Leavitt, who
was the secretary of HHS at the time said that the Obama admin-
istration’s delays were “wise.” So I think that this, these charges
of overreach reflect a political strategy of demonizing this Adminis-
tration rather than the facts.
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Mr. Tonko. I thank you. In just a few minutes we have con-
cluded that a difference of opinion exists, yet it is reasonable to be-
lieve that the executive branch acted appropriately in executing the
law. Now my Republican colleagues have been examining this issue
for 2 years without reaching that conclusion.

Today’s hearing follows the filing of a lawsuit in federal court
questioning the constitutionality of the CSR program. It follows 15
letters from the majority of this committee and from the Ways and
Means Committee to Administration officials. It follows six sub-
poenas for documents to three different federal agencies. It follows
interviews with 13 current and former government officials from
four federal agencies, and it follows a hearing yesterday by the
Ways and Means Committee with four federal witnesses.

So my question is, Congress clearly has a wealth of tools at its
disposal, Mr. Lazarus, has Congress successfully used its legisla-
tive authority to review or to reverse or defund the Administra-
tion’s implementation of the Cost Sharing Reduction Program?

Mr. Lazarus. Well, I think that the fact that Congress, the Re-
publicans have taken no steps to pass such legislation is an elo-
quent testimony to the fact that they’re failing to use those weap-
ons and instead running to court as a kind of diversionary tactic.

Mr. ToNkO. I thank you for that assessment. And I would just
state enough is enough. After 64 votes on the floor, dozens of hear-
ings, and countless letters to the Administration, it is clear that
there is no purpose to this aimless oversight. I call on my Repub-
lican colleagues to move on to other important topics that deserve
our time and attention and certainly respond much more appro-
priately to the general public that we serve. With that I yield back.

Mr. MurpHY. The gentleman yields back. I now recognize Mr.
Mullin for 5 minutes.

Mr. MULLIN. Thank you, Mr. Chairman. The Administration’s po-
sition on the source of funding only changed after the sequestration
report; is that correct, Mr. Lazarus?

Mr. Lazarus. I believe that it is correct.

Mr. MuLLIN. OK. Mr. Miller, would you mind explaining that a
little bit more for us?

Mr. MILLER. Well, the timeline was first they requested the ap-
propriation, then they also filed some information that basically
confirmed that this would be subject to sequestration. They re-
versed direction on that because it would be subject to a sequestra-
tion, it was not a mandatory appropriation which was beyond just
that single year and that would have reduced the cost sharing re-
duction payments.

Mr. MULLIN. And the insurance was only going to get 92.8 cents
on a dollar?

Mr. MILLER. It was an across the board haircut for those funds
that are subject to sequestration.

Mr. MULLIN. I think the position that we are trying to take is
that the timing on this can’t be—what is the word I am looking for
here? The timing on this just seems a little odd for it, coincidental.
There you go, thank you. The Oklahoma accent wasn’t allowing it
to be spit out. But it just seems odd to us, and the justification that
is coming out behind this I have a hard time to believe it.
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Mr. Lazarus, I appreciate your opinion on this but it sounds like
you are trying to justify the actions. And all we are trying to do
is not keep poking the eye in this Administration even though we
do that quite often, but who is hurting here? It is the insurers. It
is the people that this was supposed to protect. I mean, in Okla-
homa alone the exchanges went up 49 percent this year alone. In-
surance costs have skyrocketed through the roof. The same people
that we were supposed to take by this law it is hurting. Don’t take
our word for it. Go out and see how much insurance is costing
today versus what it cost in 2010, in 6 years.

Something is wrong here, and that is all we are trying to do is
fix it. We all have constituents. We all, we don’t want anybody to
go out there without insurance, but yet there aready is and with
the cost rising the way that it is, why? It is just one piece of it.
It is costing the taxpayers some dollars. We are the one holding the
bucketful of dollars I guess, but yet this is just one piece of it.

And so Mr. Lazarus, I am not really trying to come after you on
this one. I am just disappointed in hearing you trying to justify the
Administration’s actions and think for some reason it is political.
It is not political at all.

Mr. Miller, would you like to respond a little bit more to what
Mr. Lazarus was saying a while ago?

Mr. MiLLER. Well, I could choose a lot of territory. Let me raise
one that hasn’t been talked about. It’s kind of the arguments we
try to have it both ways. We even hold this argument in the alter-
native in court. We've heard that people are going to be suffering
because they won’t be getting any cost sharing reduction subsidies.
Well, actually we know that it will still be required to do it, but
even if that was the case then the trying to have it both ways argu-
ment is to say, well, the insurance will just raise the premiums and
the tax credits will be even larger for the premiums so they’ll all
be covered anyway. It’s one of these migrating arguments where no
matter what you do you end up in the same place.

Mr. MULLIN. Mr. Rosenberg, you are our congressional oversight
expert, I mean, literally wrote the book on this. I know you have
been asked what we could do. I think your response was pass legis-
lation. We tried that. It doesn’t work. We have this little guy that
keeps holding us up.

What else could we do here in Congress to help hold this Admin-
istration accountable to keep things that we feel is completely out-
side their boundaries? Everybody says we control the purse strings,
so in your opinion as the expert what is our next step?

Mr. ROSENBERG. Well, you’ve got to shore up your abilities to
know what’s going on, to know how decisions are made, who makes
them. And what’s clear in your investigation and it’s been clear for
the last 5 or 6 years in other investigations that the doors have
been closed on you. Either slow walking getting information, that
gives you the ability

Mr. MULLIN. Deliberately slow walking.

Mr. MILLER. Deliberately slow walking and absolute refusals and
when subpoenas are issued they are ignored. And when you try to
go to what traditionally has been done for 200 years, either go for
a criminal contempt to show that you mean what you say and we
need what you’re withholding from it, it’s now impossible to do be-
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cause what they’re telling you is, well, if you want to do that go
to court for a civil action.

And what that does is put everything on hold and we know that
it takes up time, and time in good oversight is a necessity. It’s
timely getting the information so that it can be acted on so it would
be effective is there.

Mr. MUrPHY. Thank you. The gentleman’s time is expired.

Mr. MULLIN. I am sorry. My time is expired. But thank you, Mr.
Chairman, for allowing him to try to explain that.

Mr. MurpHY. Thank you very much. Ms. Schakowsky, you are
recognized for 5 minutes.

Ms. SCHAKOWSKY. So I really apologize for missing. There are all
these conflicting things. But I appreciate all of you being here and
I do have a couple of questions for Mr. Lazarus.

But yesterday the Ways and Means Committee held a hearing on
this very same topic, Cost Sharing Reductions. In front of rep-
resentatives from HHS and Treasury and IRS and OMB, a member
of that committee repeatedly declared, “this is not about poor peo-
ple; this is about an insurance subsidy.” I think this is simply dis-
ingenuous.

Just like the advance premium tax credit, the cost sharing reduc-
tions are a direct benefit to consumers. They simply flow through
the insurance companies. The average consumer benefiting from
these cost sharing reductions receives approximately $500 per year,
and suggesting that it is an insurance subsidy, I think, is a cynical
and misleading attempt to distract people from the reality that
House Republicans are trying to take health care benefits away
from low and middle income families.

Mr. BucsHON. Will the gentlelady yield?

Ms. SCHAKOWSKY. No.

Mr. BucsHON. We are not.

Ms. SCcHAKOWSKY. This tells us all we need to know about the
Republican Party’s priorities. This investigation is not a good faith
effort to improve the Affordable Care Act and ensure that all of our
constituents receive quality, affordable health care. This is just a
partisan witch hunt.

Mr. Lazarus, the Affordable Care Act has now faced its fair share
of challenges in the court. Does this lawsuit do anything to improve
the quality of health care for the American people?

Mr. LAzARUS. Well, I think that the lawsuit is a very inappro-
priate lawsuit. I think that it’s a political food fight between the
executive branch and part of the Congress that doesn’t belong in
court. And I think that ultimately on appeal that that’s the deter-
mination that the courts are going to make.

Ms. ScHAKOWSKY. This law was passed to make health care
about people, not about insurance companies. The Affordable Care
Act has provided 20 million Americans with affordable health in-
surance and offered millions more protections against discrimina-
tion for preexisting conditions, age, and gender. Of the approxi-
mately 11.1 million consumers who had effectuated enrollment at
the end of March 2016, 57 percent or nearly 6.4 million individuals
were benefiting from CSRs to make coverage more affordable.

Mr. Lazarus, what does the text of the law suggest about Con-
gress’ intent when the Affordable Care Act was passed? Is the way
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the Administration has administered the cost sharing reductions
provision consistent with the broader reforms to the individual in-
surance marketplace and the American health care system?

Mr. LAZARUS. Well, yes. In brief, the cost sharing subsidies are
an absolutely essential component to the other mechanisms that
the Affordable Care Act deploys in order to further its goal of get-
ting as close as possible to universal insurance. And the statute is
replete with references to those purposes with the specific compo-
nents of the plan that are necessary to achieve them and it’s re-
plete with specific references to the importance of the cost sharing
reductions to achieving those purposes.

Ms. ScHAKOWSKY. Thank you for that. And it is clear that in
passing the law Congress’ intent was to make it easier to access
quality, affordable health coverage, and I believe the Republican’s
partisan investigation only takes us further from that goal. The
comments made yesterday were misleading and they are dis-
respectful to the American people who are benefiting from the cov-
erage provided through the law.

Let me just say too, over the years since the passage of the Af-
fordable Care Act, which was a very big and I think powerful and
important law, we have attempted to sit down with the Repub-
licans to come up with the kinds of fixes that on a bipartisan basis
we could do. What I have seen is that all the bad has been em-
braced, and there are so many times when I have felt like, give me
the name of that constituent and we will take care of it in our con-
stituent service office to try and make it work.

I think we need to be serious about working together, stop these
frivolous lawsuits, and get down to making this law the great law
that it could be. Thank you. I yield back.

Mr. MurPHY. The gentlelady yields back. Now Mr. Collins is rec-
ognized for 5 minutes.

Mr. CoLLINS. Thank you, Mr. Chairman. I am hearing a lot of
passion by the Democrats on the other side about why we are hold-
ing what they call a partisan hearing. I guess I have three children
and I have three grandchildren with a fourth on the way. That is
why I am here. That is why I think this hearing and others like
it are important. It is about our children. It is about our grand-
children and the fact that every dollar of deficit that we spend
today are dollars that my children, the other children in America,
and the grandchildren are going to have to repay.

We are not living within our means. I go back to that every sin-
gle time I cast a vote. Seems as though the Democrats, whether it
is Zika funding or anything else, their solution is always the same.
Borrow more money that my children and grandchildren have to
pay back. You talk about disrespectful, now that is disrespectful.
If we can’t pay our way now, what are we doing in borrowing on
the backs of our children and grandchildren? It is just fundamen-
tally immoral.

So here we are, Affordable Care Act. Talk about bait and switch.
Talk about false advertising. America, here is this great plan and
here is what it is going to cost. Well, it is costing billions if not tril-
lions more than it was supposed to cost.

And so, when we get into a hearing like this where the Adminis-
tration has inappropriately put $7 billion—and I would like to re-
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mind the Democrats on the other side where that would go. That
would fully fund Zika and rebuild 5,000 bridges in America that
have fallen apart at a million dollar a bridge. Seven billion dollars
would fully fund Zika. Seven billion dollars on top of that would re-
build 5,000 bridges in America. That is why this hearing matters,
to remind the Americans that dollars matter.

So Mr. Miller, here is kind of a rhetorical question for you. If the
$7 billion hadn’t flowed into the insurance companies in what we
would say was beyond the constitutional authority of the Adminis-
tration, what would have happened to premiums across the ACA?

Mr. MILLER. There are a lot of moving parts on that front. If you
follow one line of argument that the insurers would still be re-
quired to provide these subsidies those premiums would be higher.
But you've got a lot of moving parts but not at the same time.

Mr. CoLLINS. Well, but if we stop there, because the CSR is part
of the ACA so they would have to continue to provide them and if
there is not funding you could argue one way or the other. Pre-
miums go up and maybe the federal government then would have
to

Mr. MiLLER. The broader answer is by making Congress respon-
sible as it should be for deciding how to sort that out there would
be a lot of cross pressures.

Mr. COLLINS. Sure.

Mr. MILLER. And we don’t know how Congress might decide to
subsidize low income individuals differently.

Mr. CoLLINS. And in those cost pressures we may decide to
change some things. We may decide to prioritize our children’s fu-
ture. We may decide to prioritize our grandchildren’s future. We
may decide to prioritize Zika funding. We may decide to prioritize
infrastructure repairs.

But this Administration, in what we would say is an unconstitu-
tional overreach, decided they would set the priorities, and the
President said he had the phone and a pen. I don’t know if he ever
calls anybody but he sure uses the pen all the time. And so I think
that is where this oversight hearing is absolutely proper.

And I will just bring up another point, and maybe this is a nu-
ance but we should do it anyway. There is something called the
Antideficiency Act and under the Antideficiency Act Congress can
sue an individual, an individual who misappropriates government
funding without an appropriation request. It has got to be an indi-
vidual. And this Administration has continued to refuse to put any-
one’s name on the line that was involved in what we would say was
an illegal decision making, and would just ask you, sir, if that is
a proper interpretation. If we don’t have a name we can’t sue some-
one under the Antideficiency Act that misappropriated money.

Mr. MILLER. That’s correct. Because of the way it applies you
have to have an accountable official, and that is a little bit of a
mysterious effort right now.

Mr. CoLLINS. And we have been attempting to get some names.
We can’t get names, so I guess we will hold hearings. We will in-
vite the secretary in. She refuses to come in. I guess that is her
right. I don’t know, maybe we can get her in here another way. But
those are those little nuances that do matter. I believe they matter
quite a lot.
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But I will go back and just say this is about my children and
grandchildren. It is about respecting the taxpayers. That is why
this hearing is occurring. We respect the taxpayers of the United
States of America and future generations who will be robbed of the
opportunity to live the American dream that we grew up in because
they are going to be so saddled with debt the debate will become
the debate we are seeing today in Venezuela, in Greece, and Puerto
Rico. And I yield back the balance of my time.

Mr. MurpHY. The gentleman yields back. I recognize Mr. Flores
for 5 minutes.

Mr. FLORES. Well, thank you, Mr. Chairman. I want to thank the
panel for joining us today. I want to tell the truth to offset some
of the claims we have heard from the other side about how great
the Affordable Care Act has been. The architect of the plan has
said publicly that if they could fool Americans into this that they
would eventually like it. Well, Americans still don’t like it.

Americans were promised they could keep their doctor. That
turned out to be a lie. They were promised they could keep their
insurance plan, another lie. They were promised that premiums
would go lower, a third lie. And it goes on and on and on. And I
want to remind everybody what the Constitution simply says, and
it says that—well, let me come back to that in a minute.

Also one of the claims from one of the folks on the other side was
that this was a frivolous lawsuit. Mr. Lazarus admitted the validity
of the lawsuit. The courts have upheld the validity of the lawsuit.
If it was a frivolous lawsuit they would have thrown it out origi-
nally, so just so that we have a clear context for where we are
going.

Now Article 1, Section 9, paragraph 7 says no money shall be
drawn from the Treasury but in consequence of appropriations
made by law. It doesn’t say if the Administration deems it to be
that way or if it reads the law a particular way. So my questions
are this, we have had unprecedented levels of obstruction from this
Administration and that indicates that they have got something to
hide. If they didn’t have anything to hide they would send us the
documents. They would send us every document we ask for. They
would send the witnesses. They wouldn’t tamper with the wit-
nesses. They would let the witnesses answer the questions. If they
didn’t have anything to hide they would do that.

But nonetheless, even though they have attempted to cover this
up and then cover up their illegal actions, we have learned a lot
about the Administration’s decision to unconstitutionally fund this
program and we are going to continue to pursue the facts.

We have another problem here though. As Congress continues to
carry out its constitutional obligation to conduct congressional over-
sight of the executive branch, which is a necessary part, a constitu-
tional part of our checks and balances, the Administration sinks to
new depths to withhold information from Congress and this is un-
acceptable.

So Mr. Rosenberg, I have a couple of questions. There have been
executive claims of confidential—or the Administration has sort of
tried to claim privileges. One is called confidentiality claims and
the other one is called heightened sensitivities. Are you aware of
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any such privilege that the executive branch has to withhold infor-
mation?

Mr. ROSENBERG. Not with regard to that no.

Mr. FLORES. The Administration has clearly obstructed congres-
sional investigation here. Do you agree with that Mr. Rosenberg?

Mr. ROSENBERG. I'm sorry?

Mr. FLORES. The Administration has clearly obstructed Congress
trying to pursue this matter. Do you agree with that?

Mr. ROSENBERG. Yes. From what I've been reading and what I
know, yes.

Mr. FLORES. One of the things, the direction that Mr. Mullin was
headed is that he was asking what could Congress be doing to en-
sure that it has the access it needs to conduct oversight to help
Congress pass legislation. What additional steps do we need to
take?

Mr. ROSENBERG. You need to shore up your ability to enforce
your subpoenas.

Mr. FLORES. OK.

Mr. ROSENBERG. And there are two ways to do it. Traditionally
you had a criminal contempt process, but the Administration has
come out with a dicta that says we can block that. That we don’t
have to go to court to do it and you can’t because it’s unconstitu-
tional. It interferes with the Presidential prerogatives. You used to
have and still have another course. It’s called inherent contempt
where you can bring a recalcitrant officer before the bar of the
House, question him and hold him in contempt and even jail him
at that particular point. That’s been deemed unseemly and also un-
constitutional by the Justice Department.

What you need to do is do two things. One, you have to make
the inherent contempt process seemly. That is, don’t make it ap-
pear draconian. That you go out, you arrest, detain, try, and then
can put them in jail for it. What you want is to get information and
you need leverage to do it. If you bring someone in, have an adju-
dicatory proceeding in which the facts about the obstruction are
looked at and determined by a committee with a recommendation
that there be a trial before the House, have the person brought in,
testify, and as a result there would be a fine. Not imprisonment
but a fine that went against the salary of the particular person.
That would have an effect. After it was upheld—it will be chal-
lenged of course. After it’s upheld, a finding of inherent contempt
would trigger a point of order with regard to salaries. And that will
get out and that will bring attention.

Mr. MurpHY. Thank you.

Mr. ROSENBERG. Everything you can do——

Mr. MURPHY. Sir, we are way out of time and we have votes com-
ing up in a couple of minutes, if you would be so kind as to submit
other recommendations for the record.

In fact, I would like to thank all the witnesses that participated
at today’s hearing and remind members they have 10 business
days to submit questions for the record. And ask the witness——

Ms. DEGETTE. Mr. Chairman, can I

Mr. MurpHY. If you would like to make a

Ms. DEGETTE. 1 just want to say one thing briefly, which is I
really don’t question the motives of the majority here. I think it is
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in the congressional prerogative to file a lawsuit if Congress be-
lieves that the Administration has overstepped its constitutional
bounds. But, I do think based on what Mr. Lazarus has said today
and what the Administration filed in their brief there may be an
honest disagreement here. We believe that the Administration had
the constitutional ability to establish

Mr. MUrPHY. Would the gentlelady yield?

Ms. DEGETTE [continuing]. No, I won’t—to establish the CSR and
also to implement it. But be that as it may, I feel what the Demo-
crats are trying to say here today is that we are trying to say that
even if there is a general disagreement on the constitutional au-
thority this problem could be easily resolved by Congress by pass-
ing legislation to clarify it. And the thing we are concerned about
is that the

Mr. BucsHON. Mr. Chairman, can I get a——

Ms. DEGETTE. If this CSR fund

Mr. BUCSHON. Is this out of order?

Mr. MURPHY. Yes, but

Ms. DEGETTE. If this CSR fund is struck down by the court then
6.4 million people will lose their subsidies.

Mr. BucsHON. Not true. That is not true.

Ms. DEGETTE. Mr. Chairman. And so the result is we really hope
that what we are trying to say is there has been no effort to fix
this, and irrespective of what happens in the court case, we need
to work together to try to make sure these people can get afford-
able insurance. That is all I am trying to say and I yield back.

Mr. MURPHY. Just to the other members, it has been our tradi-
tion in the subcommittee that I give the ranking member and my-
self just a wrap-up moment. And I would say I disagree. I would
ask members to read the joint congressional investigative report in
the source of funding of the ACA’s cost sharing program where we
outline a lot of these things.

This committee is dedicated to try to find some solutions for
health care. We are not abandoning those who are in need. There
is a constitutional question here. I fundamentally disagree with a
lot of what Mr. Lazarus says that good intentions don’t automati-
cally mean good results. And we need to pull together on this. I do
agree we need to find some solutions here. None of us want to
leave people who are of low income out on the lurch with regard
to health care, but simply declaring that because I intend it we can
make it so, is not a constitutional answer and we will continue to
uphold that.

I thank all the members for this. And I would suggest, if other
members have other questions to submit to this panel, please get
them to us.

Mr. FLORES. Mr. Chairman, I would suggest that if the Adminis-
tration would provide the documents it might make this a little
easier.

Mr. MURPHY. Yes.

Mr. FLORES. They have covered up.

Mr. MurpPHY. I want to say that we have asked for a lot of those
documents, and we are going to continue to do that. But with all
this, I now adjourn this subcommittee.

[Whereupon, at 11:29 a.m., the subcommittee was adjourned.]
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[Material submitted for inclusion in the record follows:]

U.S. HOUSE OF REPRESENTATIVES
E c COMMITTEE ON ENERGY AND COMMERCE

ast. 1795

July 6, 2016
TO: Members, Subcommittee on Oversight and Investigations
FROM: Committee Majority Staff
RE: Hearing entitled “The ACA’s Cost Sharing Reduction Program: Ramifications of

the Administration’s Decision on the Source of Funding for the CSR Program.”

On July 8, 2016, at 9:15 a.m. 2322 Rayburn House Office Building, the Subcommittee on
Oversight and Investigations will hold a hearing entitled “The ACA’s Cost Sharing Reduction
Program: Ramifications of the Administration’s Decision on the Source of Funding for the CSR
Program.” The Subcommittee will hear testimony about the ramifications of the
Administration’s decision to fund the cost sharing reduction (CSR) program of the Patient
Protection and Affordable Care Act (PPACA) through the permanent appropriation for tax
refunds and credits.

I WITNESSES

Panel One (invited)

e The Honorable Sylvia Burwell, Secretary, U.S. Department of Health and Human
Services.

*The Department has declined to provide a witness for this hearing*
Panel Two
¢ Doug Badger, Senior Fellow, Galen Institute;
s Tom Miller, Resident Fellow, American Enterprise Institute;
¢ Morton Rosenberg, Fellow, The Constitution Project; and,

¢ Simon Lazarus, Senior Counsel, The Constitutional Accountability Center
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11 BACKGROUND
Al The Cost Sharing Reduction Program

The Patient Protection and Affordable Care Act provides two subsidies to individuals
who purchase coverage through health insurance exchanges:

1. Premium Tax Credits (PTC): A refundable tax credit available for eligible taxpayers
who purchase a qualified health plan (QHP) on the health insurance exchanges
created by the PPACA.! The government can pay this credit to insurance companies
in advance to offset an individual’s monthly premium (in which case it is known as
an Advanced Premium Tax Credit (APTC)), or a taxpayer may claim it as a credit on
a tax return.

2. Cost Sharing Reductions (CSR): The law requires insurance companies to reduce
copayments, deductibles, and other expenses paid by eligible beneficiaries. The law
authorizes the federal government to offset the cost of these reductions by making
payments to the insurance companies.2

The PPACA also established a process to determine an applicant’s eligibility for PTCs and CSRs
in advance, which allows individuals to have PTCs applied to their monthly premiums and
qualify for cost sharing reductions.’

Section 1401 of the PPACA added Section 36B to the Internal Revenue Code,
establishing the PTC. This credit is available to taxpayers with incomes between 100 and 400
percent of the federal poverty level (FPL). The PTC amount is based on the taxpayer’s income,
family size, and the price of a benchmark health plan.* For eligible individuals, the government
can pay the credit in advance to the insurance companies so that the insurance companies reduce
those individuals’® premiums--these payments are the APTCs.’

Section 1402 of the PPACA created the CSR program. The statute requires insurers to
reduce co-payments, deductibles, and other out-of-pocket costs for eligible insured individuals.
These individuals must have an income between 100 and 250 percent of the FPL, must be
eligible for PTCs, and must have purchased a specific type of QHP on the exchange.6

Congress both authorized and funded the PTC program in the PPACA. Section 1401 of
the PPACA added Section 36B to the Internal Revenue Code, which authorizes the PTC
program,” amended an existing permanent appropriation—31 U.S.C. § 1324-—and designated the
permanent appropriation as the source of funding for the PTC program.8 The appropriation’s

26 US.C.§ 36B.

742 U8.C. § 18071

®42 U.S.C. § 18081 and 18082.

*26 U.S.C. § 36B(B)2XB)().

42 U.S.C. § 18082(c)(2).

$42U.8.C. § 18071(bX1).

" Patient Protection and A ffordable Care Act, Pub. L. No 11 1-148, 124 Stat. 119 (2010).

® Jd (amending 31 U.S.C. § 1324 by adding “36B to the list of tax credits available to be paid from the permanent
appropriation).

2
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statutory language also limits payments from the appropriation to only tax refunds and specific
credit provisions within Internal Revenue Code, including the PTC provision, Section 36B.°

With respect to the CSR program, however, Congress provided only an authorization,
and not an appropriation, in the ACA. The CSR program is not a tax provision and not codified
within the Internal Revenue Code. Further, there is no language in the ACA or anywhere else
tying the CSR program to the 31 U.S.C. § 1324 appropriation.’®

Indicating that the CSR program requires an annual appropriation, on April 10, 2013, the
Administration requested an annual appropriation for the program in the President’s FY 2014
budget request.’’ On July 11, 2013, the Senate Committee on Appropriations-expressly denied
the request in its committee report.” In January 2014, despite this denial and without an annual
appropriation, the Administration began making CSR payments through the permanent
appropriation for tax refunds and credits, codified at 31 U.S.C. § 1324—the same source of
funding as the premium tax credit program.

B. The Committees’ Investigation

For more than a year, the Committee on Energy and Commerce, along with the
Committee on Ways and Means, have been investigating the facts surrounding the
Administration’s decision to fund the Cost Sharing Reduction program through the permanent
appropriation for tax refunds and credits. From the outset, the committees have clearly stated the
purpose of their investigation: to fully understand the facts surrounding the Administration’s
decisions to fund the cost sharing reduction program from the permanent appropriation for tax
refunds and credits. In the course of this investigation, the committees have sent fifieen letters,
issued six subpoenas for documents, and conducted twelve transcribed interviews of current and
former Administration officials involved in decisions regarding the source of funding for the
CSR program. The Administration, however, has not cooperated with the committees’ requests.

III. ISSUES
The following issues are expected to be examined at the hearing:

o The ramifications of the Administration’s decision to fund the CSR program through the
permanent appropriation for tax refunds and credits;

¢ The importance of the appropriations power to the Congress; and

» The need for robust congressional oversight of the Executive Branch.

?31U8.C. § 1324,
1° patient Protection and Affordable Care Act, Pub. L. No 111-148, 124 Stat. 119 2010).
! Office of Mgmt. and Budget, The Budget for the U.S. Government Fiscal Year 2014, Appendix at 448 (Apr. 10,
2013).
125, Comm. on Appropriations, Departments of Labor, Health and Human Services, and Education, and Related
Agencies Appropriations Bill, 2014, 113th Cong. (8. Rept. 113-71).
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IV.  STAFF CONTACTS

If you have any questions regarding this hearing, please contact Jessica Donlon or Jen
Barblan of the Committee staff at (202) 225-2927.
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