THE JUDICIAL BRANCH AND THE EFFICIENT
ADMINISTRATION OF JUSTICE

HEARING

BEFORE THE
SUBCOMMITTEE ON
COURTS, INTELLECTUAL PROPERTY,
AND THE INTERNET

OF THE

COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

ONE HUNDRED FOURTEENTH CONGRESS
SECOND SESSION

JULY 6, 2016

Serial No. 114-83

Printed for the use of the Committee on the Judiciary

&R

Available via the World Wide Web: http:/judiciary.house.gov

U.S. GOVERNMENT PUBLISHING OFFICE
20-630 PDF WASHINGTON : 2016

For sale by the Superintendent of Documents, U.S. Government Publishing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON THE JUDICIARY
BOB GOODLATTE, Virginia, Chairman

F. JAMES SENSENBRENNER, JR.,
Wisconsin
LAMAR S. SMITH, Texas
STEVE CHABOT, Ohio
DARRELL E. ISSA, California
J. RANDY FORBES, Virginia
STEVE KING, Iowa
TRENT FRANKS, Arizona
LOUIE GOHMERT, Texas
JIM JORDAN, Ohio
TED POE, Texas
JASON CHAFFETZ, Utah
TOM MARINO, Pennsylvania
TREY GOWDY, South Carolina
RAUL LABRADOR, Idaho
BLAKE FARENTHOLD, Texas
DOUG COLLINS, Georgia
RON DeSANTIS, Florida
MIMI WALTERS, California
KEN BUCK, Colorado
JOHN RATCLIFFE, Texas
DAVE TROTT, Michigan
MIKE BISHOP, Michigan

JOHN CONYERS, JRr., Michigan

JERROLD NADLER, New York

ZOE LOFGREN, California

SHEILA JACKSON LEE, Texas

STEVE COHEN, Tennessee

HENRY C. “HANK” JOHNSON, JR.,
Georgia

PEDRO R. PIERLUISI, Puerto Rico

JUDY CHU, California

TED DEUTCH, Florida

LUIS V. GUTIERREZ, Illinois

KAREN BASS, California

CEDRIC RICHMOND, Louisiana

SUZAN DelBENE, Washington

HAKEEM JEFFRIES, New York

DAVID N. CICILLINE, Rhode Island

SCOTT PETERS, California

SHELLEY HUSBAND, Chief of Staff & General Counsel
PERRY APELBAUM, Minority Staff Director & Chief Counsel

SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY, AND THE INTERNET

DARRELL E. ISSA, California, Chairman
DOUG COLLINS, Georgia, Vice-Chairman

F. JAMES SENSENBRENNER, JR.,
Wisconsin

LAMAR S. SMITH, Texas

STEVE CHABOT, Ohio

J. RANDY FORBES, Virginia

TRENT FRANKS, Arizona

JIM JORDAN, Ohio

TED POE, Texas

JASON CHAFFETZ, Utah

TOM MARINO, Pennsylvania

BLAKE FARENTHOLD, Texas

RON DeSANTIS, Florida

MIMI WALTERS, California

JERROLD NADLER, New York

JUDY CHU, California

TED DEUTCH, Florida

KAREN BASS, California

CEDRIC RICHMOND, Louisiana

SUZAN DelBENE, Washington

HAKEEM JEFFRIES, New York

DAVID N. CICILLINE, Rhode Island

SCOTT PETERS, California

ZOE LOFGREN, California

STEVE COHEN, Tennessee

HENRY C. “HANK” JOHNSON, JR.,
Georgia

JOE KEELEY, Chief Counsel
HEATHER SAWYER, Minority Counsel

1)



CONTENTS

JULY 6, 2016
Page
OPENING STATEMENTS

The Honorable Darrell E. Issa, a Representative in Congress from the State

of California, and Chairman, Subcommittee on Courts, Intellectual Prop-
erty, and the Internet .........ccccooooiiiiiiiiiiiiiieeeee e 1

The Honorable Bob Goodlatte, a Representative in Congress from the State
of New York, and Chairman, Committee on the Judiciary ...........ccccceevvennen. 3

WITNESS

James C. Duff, Director, Administrative Office of the United States Courts
Oral TESTIMONY  ...ooiiiiiiiiiiieeeite et ettt e et eeete e e e teeessbaee s sbeeesnsaeessssesesseens 4
Prepared Statement .........ccccceieeiiiieiiiiecceeeere e e e e e 19

LETTERS, STATEMENTS, ETC., SUBMITTED FOR THE HEARING

Prepared Statement of the Honorable Rodney W. Sippel, Chief Judge, U.S.
District Court for the Eastern District of MiSSouri ........cccccceeeieviiieiieencieenieenne. 5

APPENDIX
MATERIAL SUBMITTED FOR THE HEARING RECORD

Response to Questions for the Record from James C. Duff, Director, Adminis-
trative Office of the United States Courts .........ccceevveeeiieeiriieeeiiieeccreeeeieeeees 61

OFFICIAL HEARING RECORD
UNPRINTED MATERIAL SUBMITTED FOR THE HEARING RECORD

Additional Material submitted for the Record. This material is available at the Sub-
committee and can also be accessed at:

http:/ | docs.house.gov | Committee | Calendar | ByEvent.aspx?EventID=105113

(I1D)






THE JUDICIAL BRANCH AND THE EFFICIENT
ADMINISTRATION OF JUSTICE

WEDNESDAY, JULY 6, 2016

HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY,
AND THE INTERNET

COMMITTEE ON THE JUDICIARY
Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m., in Room
2237, Rayburn House Office Building, the Honorable Darrell E.
Issa, (Chairman of the Subcommittee) presiding.

Present: Representatives Issa, Goodlatte, Chabot, Franks, Jor-
dan, Cohen, and Johnson.

Staff Present: (Majority) Joe Keeley, Chief Counsel; Eric Bagwell,
Clerk; and (Minority) Jason Everett, Minority Counsel.

Mr. IssA. The Committee will come to order. Members will be
continuing to come in, and the Ranking Member, and the full Com-
mittee Chairman and Ranking Member—when they arrive—will
make their opening statements, but we will not interrupt testi-
mony.

Today we are here for the Subcommittee on Courts, Intellectual
Property, and the Internet; and, without objection, the Committee
Chair will be authorized to declare recesses of the Subcommittee at
any time.

We welcome today’s hearing on the judicial branch and the effec-
tive administration of justice. Today’s hearing is about ensuring
the proper oversight measures exist in our court system, and that
justice 1s administered fairly by those who live up to the ethical
standards required of our judges.

Respect for our government seems to be at an all-time low. Var-
ious scandals at executive branch agencies seem to be on a rise, on
a regular basis. A Member of Congress from Philadelphia was re-
cently convicted on 23 counts of fraud and racketeering before re-
signing just 2 weeks ago. It is absolutely critical that the judicial
branch be an honest broker when called upon. However, the judi-
cial branch is the least well known branch, and many say, the
smallest, although its power, when addressed, is considerable.

It also has historically lacked transparency. It is time, however,
for the judicial branch to come from the shadows. Americans expect
an open and transparent government. Americans expect disclosures
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of potential conflicts of interest, along with financial disclosures.
Their expectation, rightfully so, belongs to three branches.

Finally, they expect to see their government officials doing their
job. While C-SPAN may not be everyone’s favorite channel today,
it is an important part of making government accessibility to its
citizens. There are cameras in this hearing room today, and citi-
zens can judge for themselves whether or not elected officials are
doing what they were sent to Washington to do. And, I might note
that today’s hearing will be archived and available immediately
and for years to come.

Depending upon their offices, elected officials face the voters
every 2, 4, or 6 years. Federal judges, Article III Federal judges,
have a lifetime appointment, while other Federal judges have long-
term appointments. That was set by the U.S. Constitution, and we
respect that, with the absence of term limits, the court is, in fact,
a permanent body; once confirmed, unaccountable, except in the
case of high crimes and misdemeanors.

Judicial transparency is also lacking elsewhere. For example, the
court system has no inspector general or, in other words, no watch-
dog of the judiciary. There are only a few cameras in a few court-
rooms on a test basis, and the cameras in the courtroom are con-
troversial and rare. In the Northern District of California, involv-
ing the NSA data collection, cameras were permitted, and I would
like to take this opportunity to show just a little bit of what was
voluntarily captured, if I may.

[Video shown.]

Mr. IssA. Could you pause it right there, please? Thank you.
Oops. Okay, perhaps no pause button. If we can figure out ways
to consistently broadcast, capture, and retain this type of informa-
tion that you saw in the case of what was, in fact, a case involving
a sensitive national security issue, without jeopardizing secrets,
then I believe that we can find a similar way for the purposes of
archiving and, when appropriate, capturing evidentiary events in
the courtroom. And, I want to be very brief, but there are a couple
of areas that people often forget.

Although we capture a transcript and, in many cases, an audible
recording, and have for years, one cannot necessarily capture a
pointing at a document, or a misrepresentation that may, in some
way, be captured by a video.

Additionally, any disturbance within the courtroom, it cannot be
effectively captured by a transcribed interview. But, in fact, a video
can capture misconduct. This could lead, in the case of disturb-
ances and/or some action of a person, to have facial identification.
These are all sensible reasons, over and above the basic question
of, would the American people feel more comfortable if they could
sit in their own home and watch exactly what the jury is watching,
and what the limited amount of people in the audience are able to
watch in any case, at any time, before the Federal court? Just like
the THOMAS and PACER System is fundamental to making the
court transparent, Americans believe that paying 10 cents a page
for those documents is not, in fact, giving them the transparent ac-
cess.

So, lastly, as I close, one of the important parts of a video cap-
ture would be that they would receive, in real time and by recorded
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means, the ability to capture any and all information that was pre-
sented to the jury, without having to pay for it. As I said earlier,
I will recognize the Ranking Member when he arrives but, at this
point, we will go on to introducing our witness.

Today I want to thank our distinguished witness for taking time
out of his busy schedule to be with us. The witness statements will
be placed in the record in the entirety, and you know how the
lights work, because you have done this before, and additionally—
this is the opposite order I am used to.

I want to introduce our witness, Mr. James Duff, Director of the
Administrative Office of the United States Courts; in other words,
the man who spends about $13 billion in various ways on our be-
half, and, pursuant to the rules of the Committee.

Mr. Duff, would you please rise to take the oath, and raise your
right hand? You know this from other parts of government. Do you
solemnly swear or affirm that the testimony you are about to give
will be the truth, the whole truth, and nothing but the truth?

Please be seated. Let the record indicate that Mr. Duff answered
in the affirmative. Again, you are the only witness. You are the
person most knowledgeable of the spending and who, as a matter
of your job, works closely with the justices of the Supreme Court
and the other administrative judges around the country. So, I am
not going to limit you in your opening statement strictly to the 5
minutes, but as close as possible.

And, with that, I will recognize the Chairman of the full Com-
mittee for his opening statement, Mr. Goodlatte.

Mr. GOODLATTE. Thank you very much, Mr. Chairman, and I ap-
preciate your holding this hearing. America, as a Nation of laws;
with laws, come disputes and differences of opinion. The American
people look to our Nation’s courts to be efficient, transparent, and
fair arbiters for settling disputes when they arise. To achieve these
expectations, the judiciary must efficiently administer justice, de-
spite the fact that the judiciary receives only a small portion of our
Nation’s budget.

As this Committee has seen previously in the disastrous GSA
renovation of the Poff Courthouse in my hometown of Roanoke, and
in other wasteful GSA expenditures, not all spending on judicial
needs is directly within the judiciary’s control.

However, it is healthy for Congress, which has responsibility for
authorizing funding for the judiciary, to review spending by the ju-
diciary, and have an opportunity to ask questions, to assess the ef-
ficiency of that spending.

In addition to efficiency, the American people expect trans-
parency with respect to judicial actions. Transparency Dbolsters
American’s trust in fair and independent judges who are above eth-
ical reproach.

The PACER system helps to deliver transparency, and has en-
abled anyone with an internet connection to read court filings and
decisions, much like THOMAS, the legislative search tool allows
the public to see what Members of Congress do on their behalf.

However, THOMAS, unlike PACER, comes with no direct fee. To
be sure, there is a budgetary cost to operating both THOMAS and
PACER, but in today’s interconnected world, Americans increas-
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ingly demand access to information, including court documents,
freely and without a direct surcharge.

Another possible way to deliver transparency is to allow Ameri-
cans to watch court proceedings. Our hearing today is being
webcast to anyone who wants to watch it, but hearings only a few
blocks away at the District Court for the District of Columbia and
at the United States Supreme Court will never be seen by anyone.
The idea of allowing cameras in our Nation’s courtrooms is not a
new one, but I look forward to hearing more about this issue today.

In addition to the efficient and transparent administration of jus-
tice, the American people look to the judicial branch to be the fair
arbiter of disputes that arise in civil and criminal contexts, and ex-
pect impartial and ethical judges.

While the vast majority of Federal judges exercise their duties
with the highest moral and ethical standards, regretfully, there
have been recent situations in which Federal judges have fallen
short of these standards.

For example, one judge in Alabama abused his wife and then lied
about it to his colleagues before he resigned under pressure. An-
other judge appears to have engaged in deplorable conduct before
he became a Federal judge, only to resign on disability days, days
after widespread news reports appeared about his conduct.

To investigate ethical breaches like these, as well as, to ensure
that instances of fraud and waste are discovered and addressed,
former Judiciary Committee Chairman Sensenbrenner and current
Senate Judiciary Chairman Grassley have supported the creation
of an inspector general for the judiciary.

While the judiciary has strongly resisted the creation of such an
inspector general, I look forward to exploring this idea further, as
well. I look forward to hearing from our witnesses today about
these and other issues concerning the operation of the judiciary,
and, Mr. Chairman, I thank you for your forbearance and yield
back.

Mr. IssA. Thank you, Mr. Chairman, and I want to take a mo-
ment to thank you for the work that you have done in guiding the
areas of reform that you are looking forward in the court system.
I serve at your pleasure, but I also serve at your guidance. So
thank you. And, Mr. Duff, with no further ado, please, you are rec-
ognized.

TESTIMONY OF JAMES C. DUFF, DIRECTOR, ADMINISTRATIVE
OFFICE OF THE UNITED STATES COURTS

Mr. DuUFrF. Thank you very much, Chairman Issa, and Ranking
Member Nadler, who is due to arrive, and Members of the Sub-
committee, and I appreciate very much Chairman Goodlatte’s invi-
tation to appear before you, and I am grateful for the opportunity
to discuss the judicial branch and our goals and efforts to provide
the 1<I:1nOSt efficient and effective administration of justice in the
world.

We regret that Judge Rodney Sippel, who was to appear here
today too, could not be present because of a death in his family,
and our thoughts are with Judge Sippel this morning as we testify
here before your Committee. We ask that his written statement be
included in the record.
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Mr. IssA. Without objection, so ordered.
[The information referred to follows:]

STATEMENT OF CHIEF JUDGE RODNEY W. SIPPEL
U.S. DISTRICT COURT FOR THE EASTERN DISTRICT OF MISSOURI

BEFORE THE SUBCOMMITTEE ON
COURTS, INTELLECTUAL PROPERTY, AND THE INTERNET
OF THE

COMMITTEE ON THE JUDICIARY
UNITED STATES HOUSE OF REPRESENTATIVES

“THE JUDICTAL BRANCH AND THE EFFICIENT ADMINISTRATION OF JUSTICE”

June 23, 2016



Statement of Chief Judge Rodney W. Sippel
U.S. District Court for the Eastern District of Missouri
Before the Subcommittee on Courts, Intellectual Property, and the Internet

June 23, 2016

Chairman Issa, Ranking Member Nadler, and members of the subcommittee, thank you
for inviting me to testify on the Judicial Branch and the Efficient Administration of Justice. On
behalf of the Judicial Conference of the United States and as Chair of the Committee on the
Judicial Branch, 1 am here today to talk about the judiciary’s relationship with the other branches
of government, and some of its efforts to enhance public understanding, trust and confidence in
the federal judiciary, issues of great importance to the judiciary and the public we serve.

Let me start by explaining, to those who may not know, the structure of the Judicial
Conference and my role within that structure.

The Judicial Conference of the United States (Conference), which was originally named
the Conference of Senior Circuit Judges, was established in 1922 and was created, in part, to
improve the efficient administration of justice in our federal courts. The body, which was
renamed the Judicial Conference of the United States in 1948, makes policy for the
administration of the United States courts (except for the Supreme Court of the United States).
The Chief Justice of the United States is the presiding officer of the Conference. The Judicial
Conference’s members include the chief judge of each judicial circuit, the chief judge of the
Court of Interational Trade, and a district judge from each regional judicial circuit. My fellow
witness, Jim Duft, is not only the Director of the Administrative Office, by statute he also serves

as the Secretary to the Conference.



Similar to the Congress, the Conference operates through a network of committees
created to address and advise the Conference on a wide variety of subjects. The committees
review issues within their jurisdiction and develop policy recommendations for consideration by
the Conference. Sometimes recommendations are made to take positions or provide comments
on legislative proposals; other times the recommendations are solely related to the administration

of the federal courts.

I chair the Committee on the Judicial Branch (Branch Committee) which, as part of its
mandate, addresses problems affecting the judiciary’s efficient administration of justice. My
comumittee is also responsible for the enhancement and maintenance of the relationships between
the judiciary and the Congress, the Executive Branch, the media, the bar and the general public.

Tt is that part of the Branch Committee’s purview that I would like to address today.

The Judiciary’s Relationships with Other Branches of Government

The judiciary has a longstanding interest in developing and maintaining relations with the
executive and legislative branches of government. The Constitution established three coequal
branches of government as integral to keeping our democracy healthy and vital to preserving the
rule of law. The judiciary has numerous ways in which it develops and attempts to strengthen its
relationship with the Congress and the Executive Branch.

The Conference itself has a long-standing tradition of inviting the Attorney General (or
his or her representative) to its biannual meetings to address the Conference on matters of mutual
interest to the judiciary and the Department of Justice. Similarly, the Chair and Ranking

Members of the House and Senate Judiciary and Appropriations Committees, of the Financial



Services and General Government appropriations subcommittees, and of this subcommittee have
also been invited to speak to the Conference on matters of interest to the judiciary that are
pending in Congress. In recent years, the Conference has invited Chairman Goodlatte, Ranking
Member Conyers, and you, Mr. Chairman, as well as Mr. Nadler and your Senate counterparts.

In a less formal setting, the Branch Committee often invites current and former Members
of Congress to visit with us when we meet twice each year in Washington. Members are
encouraged to give us their perspectives on current issues before them and their suggestions on
how we can better communicate with each other. Our Committee members enjoy and value the
low-key, off-the-record conversations that we have with Members during our meetings and
would welcome any of you who would like to meet with us.

The Branch Committee, along with the Judicial Conference’s Committee on the Budget,
promotes and encourages interactions between judges and their Congressional delegations in
their home districts. The Committees, as well as the Conference, recognize the importance of
courts and judges getting to know their Congressional delegations and having an ongoing
dialogue on issues of importance to each branch. Individual courts are encouraged to host events
that involve their Congressional delegations. These activities include naturalization ceremonies,
courthouse tours, civic education programs, lunches, and bench and bar meetings. Moreover,
after an election, some courts have hosted “swearing in” re-enactment ceremonies (which do not
replace the ones in Washington) for their local Congressional delegations, allowing newly
elected Members of Congress to invite their constituents, families, and friends to celebrate their

taking office.



Tt is our hope that these types of events will allow Members and judges alike to develop
new or enhance existing relationships, allowing for frequent and frank conversations about issues

of interest and ways to improve the efficient administration of justice.

The Judicial-Congressional Dialogue

In 2014, the Branch Committee, under the then-chairmanship of Judge Robert Katzmann,
began a new program, that we call the Judicial-Congressional Dialogue. Our hope was to
regularize interaction with the House and Senate Judiciary Committees, with the goal of
increasing understanding between the legislative and judicial branches and appreciation for their
respective roles. This program provides the opportunity for interaction between judges and
Members of Congress in an informal, off-the-record, and non-agenda driven environment. Each
event typically has a moderated discussion as well as a social component. We have thus far
alternated between the House and the Senate Judiciary Committees for suggestions on topics and
speakers of interest.

For example, on May 11, 2016, the Branch Committee — along with many of you —
participated in the most recent Judicial-Congressional Dialogue. David Levi, Dean of Duke
University School of Law, moderated a discussion entitled, “Reflections on Statutory
Interpretation and Branch Relations,” with Associate Justices Stephen Breyer and Samuel Alito.
Chairman Goodlatte, as host of the event, made opening remarks.

At the December 2015 Dialogue, Chairman Grassley introduced noted historian and
author, Professor Richard Norton Smith, who spoke with the group about “Why History

Matters,” highlighting the historical separation and balance of power between the legislative,
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judicial, and executive branches. We look forward to continuing these events and expanding the
scope of the programs and speakers to other issues of interest to both judges and Members.

We are fortunate to have the interest and support of the House and Senate Judiciary
Committee leadership for these events. We are also fortunate for support from the Pew
Charitable Trusts (Pew), our host for this program. Pew also hosts a similar program, which they
call “Safe Spaces,” within the Congress, so they have great experience upon which to draw to
make these events interesting and successful.

Let me now address some of our efforts to enhance the public understanding, trust, and

confidence in the judiciary.

Enhancing Public Understanding, Trust, and Confidence in the Judiciary

In recent years, the Branch Committee has rededicated itself to promoting efforts to
strengthen the public’s understanding of the judiciary. Former Justice Sandra O’Connor, a long-
time proponent of civic education, said “Lack of knowledge leads to misunderstanding and
mistrust. Knowing the processes and reasoning behind government actions can help people
relate to those actions, even if they disagree with them.” To this end, I would like to talk about
several programs that we believe will improve current public understanding of the judiciary, as
well as provide a basic understanding for future generations. We believe that these ways of
interacting with the public serve both the judiciary and the public good and improve the efficient

administration of justice now and into the future.
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Civic Education

The need for civic education is routinely highlighted by numerous surveys that reflect the
dearth of public knowledge about the government and, in particular, the judicial branch. In
September 2015, the Annenberg Public Policy Center released a survey reporting that only 31
percent of Americans could name all three branches of government. The same survey found that
12 percent of those surveyed said the Bill of Rights includes the right to own a pet. Other studies
have shown decreasing levels of public trust in each branch of the government.

One way to address the lack of knowledge about and trust in our government is through
improved civic education. While civics may be taught in the schools, there is clearly still much
basic information that the public does not understand about our government, The public’s trust,
that, for example, disputes can be fairly resolved in our courts, accused persons will be fairly
treated, and victims’ interests will be heard, is strengthened when it better understands how the
judicial process works.

The judiciary feels so strongly that greater civic education will help improve the public’s
understanding of and trust in the courts that enhancing civic education is one of its primary
strategic goals. Specifically, the judiciary seeks to improve the sharing and delivery of
information about the judiciary, in part through facilitating the voluntary participation by judges
and court staff in public outreach and education programs.

The Branch Committee encourages participation by judges (to the extent their schedules
allow) in civic education activities and educational outreach programs. Many courts also
regularly offer public tours of courthouses and provide classes and student groups the

opportunity to observe courtroom proceedings.
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The judiciary also uses annual observations, such as every September 17", when
Constitution Day and Citizenship Day commemorate both the signing of the U.S. Constitution
and all those who are citizens by birth and naturalization, as opportunities for civic education.
As part of a national initiative undertaken by the courts in partnership with civic education
organizations, a growing number of courts — more than 50 in 2015 — hold naturalization
ceremonies on that day. Many courts take the opportunity to involve students by, for example,
having them lead the Pledge of Allegiance, read the Preamble to the Constitution, sing the
national anthem, and welcome new citizens. Congressional delegations and other community
leaders are also often invited to participate in these naturalization ceremonies. The ceremonies
have been held at courthouses and at other iconic sites, including: the USS North Carolina in
Wilmington, North Carolina; the Herbert Hoover National Historic Site in West Branch, Iowa,
the Brown v. Board of Education National Historic Site in Topeka, Kansas; the Alamo in San
Antonio, Texas; the USS Missouri Memorial in Honolulu, Hawaii;, Thomas Jefferson’s Poplar
Forest home in Forest, Virginia; and the National Archives in Washington, D.C.

The judiciary also houses learning centers and educational exhibits in many courthouses,
such as the Justice Anthony M. Kennedy Library and Leaming Center in the Robert Matsui
Federal Courthouse in Sacramento, California, and the Judicial Learning Center in my
courthouse, the Thomas F. Eagleton Courthouse in St. Louis, Missouri. Learning centers, which
may be established in cooperation with and continued support from the bar, are dedicated to
promoting public understanding of the judiciary and the rule of law. The Judicial Learning
Center in St. Louis, for example, hosts programs for the public including seminars on current
topics in law, teacher institutes for social studies and civics teachers, and programs for Boy

Scouts and Girl Scouts on citizenship and government, which 1 personally participate in on a
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regular basis. Numerous courthouses also have exhibits about, for example, landmark cases that
were heard in the courthouse and oral histories of judges who played historic roles.

In addition, the Administrative Office has developed educational activities that can be
used by judges hosting students in their courtrooms. For example, one program, “You Be the
Judge,” is a simulated sentencing activity for district court judges to use with high school
students. Tt lets students play the roles of federal judges, counsel, and jury members in
courtrooms to experience what it is like to make sentencing decisions involving their own peers.
Another program is a scenario on mediation and negotiation that lets participants learn to
differentiate between positions and interests when working through a conflict and experience the
use of alternative dispute resolution skills. We also have a program based on the fiftieth
anniversary of Miranda v. Arizona, as well as similar programs based on other landmark
Supreme Court decisions.

These and other programs and resources can be found on the federal judiciary’s public
website, www.uscourts.gov. The site serves as a resource for teachers, students, judges, lawyers,
and civic education organizations to access teaching materials and other model programs. In
addition to basic information about federal court operations and processes, jury service,
bankruptcy, and naturalizations, uscourts.gov occupies a unique niche in civics education by
updating landmark Supreme Court cases with contemporary hypotheticals for in-court
simulations on First, Fourth, Fifth, and Sixth Amendment rights. Court simulation programs
offer real-life experiences with judges and attorneys at federal courthouses, with students acting
as plaintiffs, defendants, and jurors. In addition to Constitution Day and Citizenship Day, the
website provides the public with information on other annual observations, such as Law Day

(May 1) and Bill of Rights Day (December 15). The website provides additional specific
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education activities and resources that provide classroom activities for teachers as well as links to
constitutional resources.

The website also contains the Pathways to the Bench video series, which features
individual judges speaking about challenges in their lives that prepared them to serve on the
federal bench. Members of the public can submit their email addresses to be notified when new
educational resources are added to the site. We have received positive feedback from teachers
and students about the resources on this site and the courthouse programs. Every year a growing
number of judges participate in local civic education programs in both the courthouse and in
their communities.

A goal of many of the courtroom simulations is to simplify complex concepts, humanize
the court, and motivate the participants, who are often high school students, to willingly serve, if
they are called for jury service. A juror knowledgeable about our system of government and
trusting in our institutions will help provide fair verdicts that are the hallmark of our independent

judiciary. This is the very essence of the efficient administration of justice.

Jury Service

Tbelieve that enhanced civic education is key to ensuring the public more fully
understands the critical role of the federal courts in our democracy. Since many people never set
foot inside a federal courthouse, they may not ever have the opportunity to develop an
understanding of the process on their own. Often, their only interaction with the federal court

system will be as jurors.
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That is why my court and many other federal trial courts participate in civic education
programs that are specifically aimed at young people --- future jurors. If they are called for jury
service in their future, we hope that they will respond favorably to fulfilling their civic duty.

Not only is it important for jurors to have some understanding of the judicial process, it is
also important that they have the best experience that they can so that we continue to have a jury
pool that is representative of the community and that appreciates the importance of its duty. My
court and many other courts periodically survey their jurors about their jury service in an effort
to improve the use of jurors’ time and maximize their satisfaction with their interaction with the
judicial branch. The judiciary continues to develop tools that streamline and simplify the process
for potential jurors to respond to qualification questionnaires and summons. We recognize the

importance of making every effort to let jurors know that their time and service are valued.

Judges and Journalists

The judiciary has also worked for many years with the First Amendment Center' on
“Judges and Journalists” programs to bring together judges and members of the media to
improve news coverage of the judicial process and mutual understanding between the Third
Branch and the media. The ultimate goal of these programs is to enhance public understanding
of the judiciary.

Several Judges and Journalists programs have had a regional focus, involving local
journalists, judges, and court administrators from a particular circuit or grouping of circuits to

discuss issues of access and expectations as well as how to better inform news coverage of the

"I'he First Amendment Center is a non-profit media organization that works Lo preserve and protect First
Amendment freedoms through mlormation and education. 1t has olfices in the Johm Scigenthaler Center at
Vanderbilt University in Nashville, Tennessce, and at the Newseum in Washinglon, D.C.
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courts. Other programs have focused on a specific topic (for example, one program was
structured as a “New Media boot camp” to discuss non-traditional media coverage of the courts
and other ways new technologies have changed court coverage).

In December 2015, a program was held at the Newseum with a focus on media coverage
of state courts as well as the federal judiciary and involved two government public information
officers and local and national reporters for a wide-ranging discussion on media coverage of the
courts. [ have had the privilege of attending several of these sessions and each time T leave with
an improved understanding of the operations and pressures facing the news media. | believe that
aregular dialogue between the Third Branch and the media ultimately benefits the public we
both serve.

T have participated in these important programs and am aware how each has improved my
understanding of and appreciation for the other branches of government, as well as the media.
While we all share many characteristics, perhaps none is more important than our commitment to
public service. It very well may be the public that is best served by our ongoing dialogues and
educational efforts. Ibelieve this is a worthy pursuit and I am pleased to be able to share with
you today the federal judiciary’s efforts in this area.

T would be happy to answer any questions that you may have. And again, thank you for

inviting me to appear before you today.
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Mr. DUFF. Thank you. One of the most distinctive features of our
form of government is our independent judiciary, and its adminis-
tration of justice. When judicial representatives from foreign coun-
tries and developing democracies visit our offices, they are usually
familiar with the constitutional structure we have in the United
States that provides for an independent judiciary, its provisions for
life tenure for judges, and its prohibitions against any reduction of
salary.

But, what has been very interesting to me is that our visitors are
most interested in learning about the administrative office of the
branch, and our Judicial Conference of the United States, and how
these administrative structures both operate and help enable the
branch to maintain its independence. I would like to address some
of those features here today too, as they also demonstrate how we
strive for efficiencies in administering the branch.

The judiciary is, of course, dependent on Congress for its funding,
and we are very grateful that Congress has made us a funding pri-
ority in the past three budget cycles after sequestration. It is clear
from our appropriators in Congress that we are recognized as care-
ful stewards of public funds, and I would like to speak briefly as
to how the judiciary is managing and being responsible stewards
of those funds in its efficient administration of justice, and I fo-
cused on just three areas from my expanded written statement,
which I also ask be submitted for the record.

Mr. IssA. Without objection, so ordered.

Mr. DuUrF. Thank you, Mr. Chairman. To summarize the three
areas in my written statement very briefly—first, we have high-
lighted several case management practices that are implemented,
both by the courts locally and at the national level, through coordi-
nated programs that are structured in our Judicial Conference
committees, and the Administrative Office of the U.S. Courts.

We encourage every court to employ the best practices we have
gleaned from local courts. A prime example of this is, in fact, elec-
tronic filing in our Federal courts. This started in one court in the
Northern District of Ohio, and now all Federal courts have it. I
would point out that, by contrast, some State courts still do not
have this service, and it saves significant funds for the taxpayers.

Second, we are effectively and efficiently managing public funds
through workforce and resource management practices that in-
clude: the utilization of magistrate judges, inter and intra-circuit
assignment of judges to courts with the heaviest caseloads, sharing
administrative services among courts, and employing improved
work measurement tools to determine our needs more accurately.
Our senior judges, those who could retire, but have chosen to con-
tinue their service, are frankly keeping the branch afloat.

We are managing financial resources through a realistic budget
formulation, and we have developed very strong working relation-
ships with our appropriators and our work with them to find sav-
ings wherever possible, at every stage of the budget process, is pay-
ing great dividends. And, we have employed cost-containment ini-
tiatives for over 10 years now, even before sequestration, and those
have enabled us, among other things, to bring down our rent pro-
jections, and our space and facilities needs down.
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And, Chairman Goodlatte had mentioned our work with GSA
and some of the issues we have had with GSA in the past. I am
very pleased to report this morning that we have an improved serv-
ice validation initiative with GSA that is getting good results, and
I think can save us as much as $10 million annually, as we go
through that program with GSA.

We have also utilized an aggressive auditing program that relies
on independent, certified public accounting firms, as well as, our
staff of auditors at the administrative office, to audit our financial
systems, our programs, and operations that support the courts
among many other audits.

All told, 205 separate audits were conducted in fiscal year 2015,
and I would add that we respond routinely to GAO requests for
studies, 12 such requests alone in 2014.

Third, we are working toward enhanced access to the judicial
process, even during austere budgets. Our caseload statistics fluc-
tuate over time, but the overall trend since the last comprehensive
judgeship bill was enacted in 1990, has grown far faster than the
number of judges that we have. Our ability to stay current in most
courts is a testament to our increasing efficiencies, and the hard
work of our judges and staff.

There are, however, some districts that simply cannot keep up
with the enormous number of new cases and we, therefore, have
asked the Congress to provide more judges in those districts with
extraordinarily high caseloads, and to convert certain temporary
judgeships to permanent status. We also asked Congress to please
be mindful of the judiciary’s needs when new legislation is passed
that adds to the workloads of the courts, such as in sentencing, in
criminal justice reform, and immigration reform.

Mr. Chairman, this is only a brief summary of my written testi-
mony, which elaborates on these and other points, and I would be
very pleased to answer any questions you may have about that, as
well as, to address the issues you have raised in your opening
statement this morning.

[The prepared statement of Mr. Duff follows:]
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Chairman Issa, Ranking Member Nadler, and members of the subcommittee — I am Jim
Duff, Dircctor of the Administrative Office ol the U8, Courts (AQ) and Secretary of the Judicial
Conference of the United States. [ appreciate the invitation from Chairman Goodlatte to appear
before you to discuss the Federal Judiciary. Tam pleased to appear here today with the
Honorable Redney W. Sippel, Chief Judge of the United States District Court for the Eastern
District of Missouri. Judge Sippel chairs the Judicial Conlerence Committee on the Judicial
Branch.

As this subcommittee reviews the topic of “The Judicial Branch and the Efficient
Administration of Justice,” I assure you that the Federal Judiciary is devoted to and has been
actively engaged in accomplishing that very objective. As the Third Branch performs its
constitutional dutics, we are focused on being good stewards of the resources Congress has
provided, while alsu meeting the needs of the litigants and the public. ‘' this end, the Judiciary
has implemented a number of plans, policies, and procedures which shape the administration of
justice.

This statement, provided for the record, outlines in greater detail the Judiciary’s views on
a number of topics, First, the judicial branch ol our government is effectively accomplishing its
constitutional mandate to resolve cases and controversies brought before the courts by sound
management locally and by nationally coordinated best practices through its Judicial Conference
and its committees, Second, the Judiciary is effectively and efficiently managing public
resources pravided through Congress by the taxpayers (o accomplish its mandate. Third, the
Judiciary is committed to and working lowards enhanced aceess to (he judicial process even in

the midst of austere budgets.



21

I Judicia] Case Managemertt

The day-to-day responsibility for judicial administration regarding the resolution of cases
rests with each individual court, overseen by the chief judge of each court. This is no small task
considering the workload of our courts. Last year, nearly 280,000 civil cases were filed in U.S.
District Courts. Criminal cases against more than 80,000 defendants were filed. And more than
52,000 cases were filed in the U.S, Courts of Appeals. There are also 1.3 million cases pending
in our bankrupley courts. Additionally, the Judiciary’s workload includes post-conviction
supervision of 135,000 persons and providing pretrial services in 95,000 cases.

There is some fluctuation in cases filed from year to year. There has been a slight decline
in recent years, but the long-range trends over the past 50 years show neatly a four-fold increase
in civil case filings. Criminal cascs commenced in that time frame have neatly doubled, and
total pending cases are four and one-half times what they were 50 years ago. In contrast, the
number of judgeships in that time frame has only doubled. Since the last comprehensive
judgeship bill was enacted 25 years ago, total case filings have increased by nearly 30 percent.
The fact that our judges and courts are meeting many of the challenges of increasing caseloads is
a testament 1o the cfficiencies in our court system. There is concern, however, about the
workload in certain districts where the number of cases far exceeds the average for a district
court judge as discussed herein.

Effective case management is essential to the delivery of justice, and most cases are
handled in a manncr that is both timely and dcliberate. The Judiciary monitors several aspects of
case management trough its Judicial Conlerence committee struclure and the AO. Ithasa
number of mechanisms to identify and assist congested courts and courts with the heaviest

caseloads, National coordination mechanisms also include the work of the Judicial Panel on
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Multidistrict Litigation, which is authorized to transfer certain civil actions pending in different
districts to a single district for coordinated or consolidated pretrial proceedings. The work of
chief judges in managing each court’s caseload is critical to the timely handling of cases, and
these local efforts must be supported at both the circuit and national Ievels. Circuit judicial
councils have the anthority to issue necessary and appropriate orders for the effective and
expeditious administration ol justice, and the Judicial Conlerence is responsible for approving
changes in policy for the administration ol fedoral courts. Cooperalive elforts with state courts
have also proven helpful, including the sharing of information about related cases that are
pending simultaneously in state and federal courts.

Challenges to the efficient administration of justice could arise, however, as more cases
arc brought into federal court. Looking ahead, we are concerned not anly about a recent risc in
pending cases, but also about the impact of new legislation on the workload and resource needs
of the Judiciary. For example, sentencing and criminal justice reform legislation and immigration
reform, legislation without provision for additional personnel and resources, would place
significant additional responsibilitics on the Judiciary. We ask that as Congress considers new
legislation that it also considers the impact of new laws on (he federal courts and the federal
indigent defense system and ensures the Judiciary has the resources needed to address increased
workload. As to some courts experiencing extraordinarily high and sustained workloads, we
have sought assistance from Congress in creating 19 new judgeships in 11 districts and the
conversion of three temporary judgeships to permanent status, Many of these courts are in

immigration-impacted arcas.
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IL Judicial Resources Management

Regarding the effective and cfficicnt management of public resourecs, sophisticated and
proven resource management processes and conirols are in place for all the resources provided to
the Judiciary by Congress -- human resources, financial resources, and physical property
resources.

A. Managing the Worklorce

The strength of the Judiciary is dependent on dedicated individuals who serve as judicial
officers, court staff, and in the Judiciary’s support organizations. The Judiciary can meet future
workload demands only if it can continue to attract, develop, and retain highly skilled and
competent judges and staff.

The foundation of the cfficicnt administration of justice in an independent Judiciary
begins with its judges who are dedicated 1o a fifetime of service. Here again, judges manage the
branch both at the local level and through nationally coordinated policies and practices through
our Judicial Conference. It is critical that new judges, active judges, chief judges, senior judges,
judges recalled to service, and retired judges are supported throughout their careers. The Judicial
Conference and the AQ, along with the Foderal Judicial Center (FIC), are committed to
programs and practices that support the education, training, development, retention, and morale
of judges.

Similarly, the efficient use of judicial officers is critical to respond to a federal court
workload that varics across districts and over ime. A strategic goal of the Judiciary is to make
more effective use ol judges to relicve courts that are overburdened and congested. A number of
programs are in place to increase the flexibility of the Judiciary in matching resources to

workload. Examples include the effective utilization of magistrate judges, using visiting judges,
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requesting and approving inter- and intra-circuit assignments of judges to cases, encouraging
senior Article ITI judges to continuc handling cascs as long as they are willing and able to do sa,
and recall of judges who were appointed to fixed terms to serve after retirement. With regard to
magistrate judges, the testimony of Judge David Keesler, which was submitted for the record for
today’s hearing, illustrates the substantial and important contribution of magistrate judges toward
the efficient administration of justice and the assistance they provide to our district courts. 1n
short, our magistrate judpes cnable the courls Lo stay current in their caseloads.

Recruiting, developing, and retaining a highly competent staff while determining the
Judiciary’s future work force requirements is also a high priority for the Judiciary. Delivering
leadership, management, and human resources programs and services to help courts function
cfficiently is a key component of the Judiciary’s strategic vision,

As we seek to attract, recruit, develop, and retain the most qualified people to serve the
public in the Judiciary, we do so with an eye towards being good stewards of taxpayer dollars.
An example of prudent management is the increasing use of shared administrative services
among the courts of appeals, district counrts, bankruptey courts, and probation and pretrial
scrvices offices to reduce duplicative human resources, procurement, (inancial manapement, and
information technology activities. Forty-eight percent of all courts have formal sharing
arrangements of some kind, and many others have informal or temporary arrangements. The
decision to migrate to a shared administrative services model is voluntary, and we are exploring
ways in which we can continue to increase and incentivize shared administralive scrvices.

We are also looking at organizalional streamlining to control costs and increuase
efficiencies in the courts. For instance, we are exploring voluntary vertical and/or horizontal

consolidation of district and bankruptcy court offices across districts, as well as other sharing
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arrangements among the court units. Vertical consolidation is the combining of a district and
bankrupley clerks® offices into a single office. Horizontal consolidation combines operations of
a district court’s clerks’ offices, within a multidistrict state, into one office or, similarly,
bankruptcy clerks’ offices within a multidistrict state. All consolidations are completely
voluntary. The FJC is analyzing the impact of consolidated district and bankruptcy clerks of
court offices through surveys and interviews with consolidated, and formerly consolidated,
courts. In March 2016, the Judicial Confirence approved a pilot project (o evaluate the impact ol
horizontal sharing in the bankruptcy courts. We are currently seeking four to six districts to
volunteer to participate in the pilot.

Another component of the efficient management of public resources, to ensure the
Judiciary has appropriate staffing levels, is the Judiciary’s work measurement program, This
allows us to develop statistically-bascd staffing formulus. The staffing formulas estimale the
number of non-chambers employees required to perform the work of the court units and federal
defender organizations (FDOs). Work measurement applies to both administrative and
operational staffing requirements across diverse functions such as probation and pretrial services
offices, district and bankruptey clerks® offices, cireuit and appellate eourt offices, FIDOs, and
specialized functions such as bankruptey administrators, and death penalty and pro se law cletks.

Although the Judiciary has used work measurement for several decades, current and
foreseeable emphasis on cost-containment and reduction has focused increased attention on work
measurement as onc of the more elfective tools available to the Judiciary to help emphasize
abjectivily in staffing requirements of courl units and 1'DOs. FI‘OI‘I‘] a cosl-conlainment
perspective, the enhanced work measurement procedures have worked extremely well. Since FY

2011, the Judiciary’s data collection process and subsequent analysis have yielded a net

)
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reduction of total staffing requirements by nearly 3,900 full-time equivalent (FTE) positions,
which equa.ti:s 1o 13.5 percent.

B. Managing Financial Resources

In addition to managing its human resources, the Judiciary is focused on managing
effectively and efficiently its financial resources. With regard to our appropriations, we thank
the Congress for treating the Judiciary as a funding priority in recent years, The government-
wide sequestration cuts in 2013 had a significant impact on federal court operations. Post-
sequestration, however, Congress essentially fully funded the Judiciary’s budget request in fiscal
years 2014, 2015, and 2016. This funding enabled the Judiciary to recover from the harmful
effects of sequestration and allowed us, among other things, to: make investments in our
probation and pretrial services program 1o reduce further recidivism and improve public safety;
strengthen security at federal courthouses; pursue information technology mitiatives to increase
efficiencies, improve continuity of operations capabilities, and address cyber security needs; and
provide for court and federal defender staffing and operations to meet workload needs. Given
that the defense and non-defense discretionary spending caps place tight spending constraints on
Congress, the Judiciary recognizes and appreciates the Congress” allenlion lo making the
Judiciary a funding priority. Accordingly, the Judiciary will continue to be good fiscal stewards,
cutting costs where possible, spending each dollar wisely, and looking for long-term savings.

Sound financial resource management contributes to the efficient administration of
justice. There are many aspects to financial management. Three areas where we are particularly
focused are: readisiic budget formulation; prudent budget exccution; and sound fiscal controls

and accountability mechanisms.
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1. Budget Formulation

The Judiciary rclics upon cffective decision-making processes, within the Branch,
governing the use of judicial resources, staff, facilities, and funds to ensure the best use of
limited resources. Our budget process has demonstrated that the Judiciary has worked to contain
the growth in Judiciary costs and match resources to workload.

One area of concern is the ynanticipated cxpenses that are beyond those planned for in
our budget process. We appreciate that Congress recognizes the uncontrollable nature of our
workload and provides the resources needed to perform our current level of work. In considering
the future of the Judiciary, we urge Congress to assess and consider fully the impact new
legislative actions will have on the prospective workload and costs to be incurred by the federal
courts. The official cost estimates prepared by the Congressional Budget Office (CBO) are 4
vital part of ensuring that resource impact information related to the legislative actions of the
authorizing committees gets to the appropriating committees when they make their funding
allocations.

From time to time, however, this information is lacking and CBO cost estimates fail to
consider appropriately the signilicant potential workload and cost burdens imposcd on the
Judiciary by particular legislative proposals. Last year, I had a very cordial and productive
meeting with Dr. Keith Hall, the new CBO Director, to discuss our concerns. We have
developed a much more engaged effort to improve communication and data sharing between
CBO and the Judiciary. This in twn will provide better support for Congressional decision-
making and imprave the overall legislative process, and ultimately, the efficient administration
of justice. These efforts will be even more critical given the likely increasingly limited financial

resources available to the federal government over the foreseeable future.
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il Cost Containment

Anothet focus of our financial management program is carcfut budget execution. For
more than 1¢ years, we have focused on containing costs in the Judiciary”s budget and we have
achieved significant success. Since the beginning of our formal cost-containment program in
2005, we have made changes that have reduced current and future costs for: rent; information
technology; magistrate judges; compensation of court staff and faw clerks; law books; probation
and pretrial services supervision work; and other arcas. These initistives have helped the
Judiciary operate and keep up with workload during periods of financial constraint. Cost-
containment efforts have also helped the Judiciary demonstrate to Congress that it is an effective
steward of public resources, and when it requests additional resources they are well justified.
We have employed cost-containment with some sacrifices but without significantly harming
Judiciary operations.

iii. Anditing

The third aspect of financial management that is a priority is the Judiciary’s audit
program, Audit results assist courts and the AQ in evaluating and ensuring continued sound
financial management practices and internal control processes. Recommendations and
information obtained from the audits are used to mitigate the risk of financial misstatement;
errors; and fraud, waste, and abuse.

As Director of the AO, 1 have the statutory responsibility to conduct audits of the courts,
As detailed below, the AQ’s Office of Audit contracts with independent certificd public
accounting (CPA) firms to conduct audils that are performed consistent with the relevant
auditing industry standards. For audits that do not require an independent CPA firm — generally

those that do not include an independent auditor’s opinion on financial statements — staff from
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the AO’s Office of Audit may conduct the audits. All audits are conducted in accordance with
the American Institule of Certilied Public Accountants (AICPA) Generally Accepted Auditing
Standards and the Gevernment Accountability Office (GAO) Generally Accepted Government
Auditing Standards, the standards that apply to both financial and performance audits of
governmental agencies.

Independent CPA firms under contract with the AQ’s Oflice of Audit conduct a number
of different types of audits. Cyclical financial audits of court units and lederal public defender
organizations are conducted on a two and one-half year cycle for large and more complex
organizations and a four-year cycle for smaller organizations. Audit reports include an auditor’s
opinion on financial statements for the clerks’ offices. For all organizations, the audits report on
internal controls and compliance with Judiciary policics and proccdurcs.

‘The AQ7s Office of Audit contracts with independent CPA [irms to conduct financial
statement audits of AO financial systems, programs, or operations that support the courts. These
audits include audits of Judiciary appropriations, court registry investment funds, and retirement
trust funds for judges and their survivors. Other audits in this category inelude audits of national
Judiciary operations and financial-related performance audits of national contracts or AO
administrative functions.

In addition, independent CPA firms conduct annual financial and compliance audits of
Criminal Justice Act (CJA) grants to the 18 community defender organizations (CDOs); audits of
Chapter 7 and Chapter 13 bankruptey trustees; and deblor audits of Chapler 7 and Chapter 13
bankruptey filings by individuals.

The AO’s Office of Audit also conducts financial-related performance audits to

document the transfer of accountability when a court has a change in its clerk of court, or when

i0
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there is turnover in other Judiciary executive positions. Judiciary organizations may also request
audits when there is a change in the financial administrator; to follow up on prior audit issucs; or
to examine a particular area or process.

In sum, during fiscal year 2015, 205 separate audits were completed. One hundred and
fifty-four audits were completed during fiscal year 2014. For the first half of fiscal year 2016, 73
audits have been completed.

In addition to financial audits, the AQ comducts program reviews and management
assistance services of various types in court units and federal defender organizations. Reviews
are intended to promote effectiveness, efficiency, and economy and cover both operational as
well as administrative areas of court functions. Reviews of probation and pretrial services
offices and federal delender organizations are conducted on a cyclival basis, while reviews of
appellate, district, and bankruplcy clerks’ offices and other courl units are performed upon
request.

The AD also offers assessments of administrative areas, including human resources and
information technology. These assessments may be included as part of a program review or
conducted as separate engugemenis by AQ offices that have specific expertise and responsibility
for the area to be assessed.

C. Management of Physical Resources — Space and Facilities

The third broad area of resource management is of our physical property, including space
and facilitics. As with our human and linancial resources, the Judiciary has established policics
{0 ensuve (hal our property resources are properly managed and contribute to the efficient

administration of justice.
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Congress has recognized that, because of budget constraints, there are courts that for too
long have been housed in aging facilitics that have scrious space, sceurity, and operational
deficiencies. Accordingly, Congress provided $948 million in lump-sum funding to the General
Services Administration (GSA) in the Consolidated Appropriations Act of 2016 for the
construction of courthouses. This much appreciated and needed appropriation will be used to
build courthouses, or annexes in some locales, as prioritized by the current Federal Judiciary
Courthouse Project Priorities (CPP) plan, formerly known as (he Five-Year Courthouse Project
Plan. It is our intention that by working together with the relevant courts and GSA this money
will fully fund the top eight projects on the CPP: Nashville, Tennessee; Toledo, Ohio; Charlotte,
North Carolina; Des Moines, Iowa; Greenville, South Carolina; Anniston, Alabama; Savannah,
Gieorgia; and San Antonio, I'cxas. This moncy will also partially fund the ninth project on the
plan in Harrisburg, Pennsylvania. The majority of these funded projects have been on the
Judiciary’s censtruction priority list for over 15 years.

The FY 2016 omnibus appropriations bill also provided $53 million to GSA for new
construction and acquisition of federal buildings that jointly house U.S. courthouses and other
federal agencies in Greenville, Mississippi aned Rutland, Vermont. ‘The Judiciary Capital
Security Program received $20 million in funding for physical security enhancement projects
such as Raleigh, North Carolina; Alexandria, Louisiana (design only); and St. Thomas, U.S.
Virgin Islands.

n receiving this much-needed funding, the Judiciary rccognizes its responsibilitics. ‘Lhe
Judicial Conference has implemented policies in the federal courthouse construction program Lo
ensure that each project satisfies the housing needs of each court in the most cost-efficient

manner possible. Furthermore, the individual courts, the AO, and the Judicial Conference, are
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coordinating with GSA to manage these projects and spend appropriated funds in the most cost-
cffective manner,
i Space/Rent Reduction

As in other areas, we have instituted cost-containment initiatives for our space and
facilities over the past 10 years. The Judicial Conference reformed its space and facilities
program to reduce costs, increase efficiencies, and prioritize requirements on the hasis of
urgency of need. Some of these changes were made to modernize our facility planning processes
and take advantage of best practices in industry and government. As part of these changes, we
responded to recommendations made by the Government Accountability Office (GAO) and
incorporated guidance from Congress. The changes have provided cost savings and/or cost
avoidance for all new courthouse construction needs for the Judiciaty.

Examples include: implementing a new construction planning and management lool;
adopting courtroom sharing policies; instituting a space reduction program, a “No Net New”
policy whereby any increase in square footage within a circuit must be offset by an equivalent
reduction identified within the same fiscal year; and designing the Inteprated Workplace
Initiative (IWIY, a program to identify inmovalive management, lechnology, and space planning
techniques; optimizing space utilization; and reducing rent costs.

The space reduction program will reduce our space footprint by 3 percent by the end of
fiscal year 2018 — equal to a reduction goal of 870,305 square feet from the fiscal year 2013
bascline level of 29,010,183 squarc fect. The space reduction target is prorated among the 12
regional civeuils nationwide o ensure space reduction is fair and cquitable across the country.
As of March 31, 2016, approximately 570,100 square feet have been vacated and removed from

the Judiciary’s rent bill which equates to a rent avoidance of $15.5 million annually. If all of the
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projects currently under construction are completed as planned, we anticipate that we will
achieve space reduction of 885,200 squarc fet, over 15,000 square feel above the original target.

ii. Service Validation Initiative

In tandem with the Judiciary’s space reduction effort, our partnership with our landlord,
GSA, has been strengthened by a Service Validation Initiative. We have evaluated and improved
the services the Judiciary receives from GSA as a resull, This initiative has resulted in policy
changes in a number ol areas: GSA’s uppraisal methodology/retwn on investment pricing
methodology; overtime utilities estimating and energy savings sharing policies; space
assignment; classification and rent validation; project management (scope, development, and
estimating); and building management, service requests, and building operations. Groups
comprised of subject matter cxperts from both the Judiciary and G8A have conducted cxtensive
rescarch in these areas and made recommendations in the form ol policy and procedural changes,
best practices, and new online tools to improve services that are currently being implemented. A
national training program is underway to educate Judiciary and GSA executives on the new
policies.

This parinership with GSA muarks a fundamental shifl in the relationship between the
Judiciary and GSA at all levels. It is fostering an increase in trust, collaboration, and
commitment to success that we hope will serve as a model for the federal government. After full
implementation, we believe the Service Validation Initiative will achieve improved services and
significan( savings. Changes in how GSA sels ren( charges for courlroom space, {or example,

could save as much as $10 million in annual rent costs.
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D. Information Technology

Another facel ol the management of our physical assets is in the area of information
technology. The Judiciary is leveraging technology to make important improvements in the
efficient administration of justice and to serve the public better. Of course, one concern for all
institutions, public and private, as well as for other organizations and individuals, is the
protection of systems and data, and our eyber sceurity initiatives are a high priority for the Third
Branch,

Some of the enterprises we are developing or have implemented in the information
technology field include the Next Generation of Case Management/Electronic Case Files
(CM/ECF) system, hosting services, a natienal videoconferencing service, and a national IT
telephone program.

‘I'he Case IManagement/Electronic Case Files (CM/ECF) system is the Judiciary's
comprehensive case management system for all bankruptcy, district, and appellate courts.
CM/ECF allows courts to accept filings and provides access to filed documents online. CM/ECF
gives access to case files by multiple partics, and offers expanded search and reporting
capabilitics. 'The system also offers the ability to update dockets immedialely and download
documents and print them directly from the court system.

Over the last several years, a number of technologies have matured to a point that makes
centralized hosting services more efficient and reliable. These technologies include increased
nelwork capacity, scever virtualization, and highly reliable and flexible server architeclures. By
investing in these lechnologics, the Judiciary eliminaled some of its data centers and laid the

foundation for further server consolidation. This in turn has reduced the Judiciary’s costs for
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telecommunications, hardware and software, and physical facilities and related staff, while
cnhancing the reliability and security of the Judiciary®s data and systems.

Beginning in 2014, the Judiciary expanded centralized hosting services, in which servers
supporting national applications are hosted in data centers rather than court locations, at the
national level at no cost to the courts. This service provides the benefits of a more resource-
elficient hosting sofulion for the Judiciary in addition to a belter conlinuity-of-operations model
in the event of a disaster, Progress to date has been achieved to establish the architceture to
support cloud-based services and virtual desktop computers and to support implementation of
some level of services in an increasing number of court units.

Many courts routinely use videoconferencing to conduct meetings with other government
entities, training, law clerk interviews, and wher official business. Until recently, courts
purchased and mainfained their own videoconferencing equipment and incurred significant costs
for hardware, dedicated circuits, and maintenance. The Judiciary therefore established a national
videoconferencing service that courts can use at their option. The national service is reducing
videoconferencing costs by eliminating the need for redundant local connections and equipment.
More significantly, vidcoconferencing enables ihe Judiciary and other federal agencies to avoid
costs by reducing the time and expense of travel.

In 2011, the AO initiated a five-year deployment of a Judiciary-wide Voice over Internet
Protocol (VolIP) telephone system that: {1} provided a cost-effective, technically superior
communications solulion for courts whose telecommunications systems had rcached cnd of life,
and (2) provided a communications in(rastructire that supports Judiclary-wide applications,
voice, and video. The centralized nature of the system also allows for timely enhancement and

updates.
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The initiatives described above to manage our physical resources balance the Judiciary’s
obligation to bc good stewards of taxpayers” lunds along with our duty under the Constitution to
provide access to justice and ensure that cases are handled in a fair and expeditious manner.

1L Access to the Courts

The third general area of interest to the Judiciary in the efficient administration of justice
addressed in this testimony is improving aecess Lo (he courts. "This involves not only those who
come to the courlhouse us parlicipants -- partics, attorneys, withesses, and jurors -- but also the
public who have varied interests in the administration of justice. This includes news media,
commentators, researchers, the academic community, and the public at large.

Access to the judicial process begins with having a sound judicial infrastructure. This
includes the judges, court staff, space and lacilitics, and other resources (o perform the core
mission of the Judiciary. ‘There are some judicial districts with extraordinarily high cascloads
where the number of judges has not kept pace with the growing workload. As referenced
previously, the Judicial Conference has requested the Congress consider a request for a limited
number of judgeships to meet these high caseload districts. In addition, the Judicial Conference
has requested the conversion of certain temporary judgeships to permanent stalus 1o avoid losing
these judicial resources. In the meantime, the Judiciary is using all available tools to ensure that
the workload reguirements in all districts are being met.

In recent years Congress has included one-year extensions of authorizations for nine
temporary district judgeships in the Judiciary’s annual appropriations bill. Although we arc
erateful for these shor(-term oxtensions, including the nine district and seven bankruptey

temporary judgeships included in the House and Senate versions of the FY 2017 Financial
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Services and General Government Appropriations Bill, H.R. 5485 and S. 3067, respectively, the
conversion of certain temporary judgeships to permanent ones is needed.

Another aspect of enhancing access to the judicial process, and thereby improving the
efficient administration of justice, is in court rules, processes and procedures. These rules must
meet the needs of lawyers and litigants in the judicial process. Courts are obligated to be open
und accessible lo anyone who initiates or is drawn inlo lederal litigation, including litigan(s,
lawyers, jurors, und wilnesses. The federal courts must consider carelully whether they are
continuing to meet the litigation needs of court users.

As part of its commitment to the core value of equal justice, the Judiciary seeks to ensure
that all who participate in federal court proceedings are treated with dignity and respect and
understand the process. The Judiciary’s national website and the websites of individual courts
provide the public with information about the courls themselves, court rules, procedures and
forms, judicial orders and decisions, schedules of court proceedings, and faes. Court dockets and
case file documents are posted on the internet through a Judiciary-operated public access system.
Court forms commenly used by the public have been rewritten in an effort to make them clearer
and simpler to use, and court facilities are now designed to provide greater access to persons
with disabilities. Some districts offer electronic tools to assist pro se filers in generating civil
complaints. The Judicial Conference is working to enhance citizen participation in juries by
improving the degree to which juries are representative of the communities in which they serve,
reducing the burden of jury service, and improving juror utilization.

I'or example, 91 district courts ave utilizing cJuror, a public portal that allows jurors to
answer qualification questionnaires and previde summons information online. All remaining

courts are expected to provide it this year, As of the end 0f 2015, 91 courts also were using the
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Integrated Voice Response system, which lets jurors check the status of their service and obtain
reporting instructions by phone. Additionaily, to save courts lime with jurar check-in, a sceurc
kiosk was developed so jurors can check in elecironically upon reporting to the courthouse.

In addition, the Judiciary is working to make more interactive data available to the
general public. The AO has traditionally posted statistical data on an annual and quarterly basis
through static, published reports. Over the past decade, to expedite release of daly and save
money on the reproduction ol reports, these statistical reports have becn available in their
traditional format directly from www.uscourts.gov in PDF format. In more recent years, the AG
has begun making many of these data files available on the website in downloadable, Microsoft
Excel format. Given that there are hundreds of tables available through the web, however, users
requirc a lot of time and effort to access mulliple tables across different reports. The AO is
working on an iniliative that will provide more seamless, dynamic aceess o the general public
for the data available through our traditional reports and tables. The AO will continue to use &
Microsoft Excel format in addition to using emerging analytics sofiware (such as data
visualization tools) to enable users to interact more easily and dynamically with our published
data, This wilf allow both novice users as well as more advanced users the capability to explore
or download data in a way in which users can build their own data tables or charts and graphs
using our data. We anticipate that this will take time and effort, but it remains a high priority for
the staff that has responsibility for our reporting and analysis.

To enhanee both the relevancy and timeliness of our datasel for research purposes, and to
increase transparency ol our data to the general public, the AO is working closely with the TIC
to: (1) provide more information in the dataset including docket numbers as well as plaintiff and

defendant names in civil cases; and (2) post the dataset through links available on
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www.uscourts.gov to enable users to access more readily the database without the lag time
associated with ICPSR access. This will assist academics and others as they study the Judiciary.

A major focus of the Judiciary’s effort to enhance public information and understanding
of the administration of justice is providing access to court records. Through the implementation
of the Public Access to Court Electronic Records (PACER) system, we offer an internet-based
scrvice that provides the courts, litigants, and public with access to courl duckets, case reporls,
and over 1 billion documents (1led with the courts through the Case Management/Glectronic
Case Files (CM/ECF) system. CM/ECF is an integral part of filing and case management, as
well as for dissemination of data to the public. Therefore, Congress instructed that the support
and enhancement of CM/ECF be funded from Electronic Public Access (EPA) fee collections.
Currently, there are more than 2 million regisiered PACER users, ol which approximatcly onc-
quarter of all user accounts are active in a given year.

Fee waivers and exemptions help achieve the Judiciary’s policy objectives for public
access, with more than 70 percent of all PACER users paying no fees at all. All PACER users
are eligible to have their fees waived if their usage does not exceed a quarterly cap (currently $15
per quatter), In addition, cvery year, thonsands of PACER users, including indigents, academic
researchers, and CJA attorneys receive fee waivers from all charges.

Several other initiatives are intended to broaden public access, including a program to
provide access to court opinions via the Government Printing Office's Federal Digital System; an
Internet Lool, RS, in "push” notification of docket activity to the public free of charge; a new
program, known as Debtor Fleclronic Bankrupley Noticing (DeBN), specifically for debtors to

receive court notices and orders electronically upon request; and the Multi-Court Voice Case
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Information System (McVCIS) which provides free public access to bankruptcy case information

in Inplish and Spanish through an sutomated voice response systent,

F % ok %

Chairman Issa and Ranking Member Nadler, thank you again for the opportunity to
appear today to discuss the Federal Judiciary and the efficient administration of justice. I would

be happy Lo answer any questions the Subcommitiee may have.
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Mr. IssA. Thank you, and since we have been joined by Congress-
man Franks, Mr. Franks, if you would like to—if you have ques-
tions, I will be glad to take yours first.

Mr. FrRANKS. Thank you, Mr. Chairman, very much. Thank you,
Mr. Duff, for being here. Mr. Duff, as you know, other branches of
government have comprehensive disclosure and ethics rules, and I
am wondering if you think the judiciary should also have disclosure
and ethics rules for all judges, including those on the Supreme
Court, and should there be reforms to impeachment standards, or
should an inspector general be appointed for the judicial branch?

Mr. DUFF. Well, to answer them in order, we do have financial
disclosure reports that are filed by

Mr. FRANKS. These are financial disclosures, not general ethics,
correct?

Mr. Durr. Well, and we follow ethics standards certainly. We
have codes of conduct within the branch, and we follow those, and
they are modeled after similar codes and, with regard to

Mr. FRANKS. I am sorry. I do not mean to interrupt you, but
these are written?

Mr. DUFF. Yes, there are standards within the branch for con-
duct of judges, and we have a very robust system within the
branch of overseeing and reviewing allegations of misconduct.

Mr. FRANKS. Do those apply to the Supreme Court?

Mr. DUFF. Pardon me?

Mr. FRANKS. Do those apply to the Supreme Court?

Mr. DUFF. No, sir. The Administrative Office of the Courts and
the Judicial Conference of the United States only oversees and
works with the Federal courts, not the Supreme Court. The Su-
preme Court has its own court administrator.

Mr. FRANKS. Yeah, own everything?

Mr. DUFF. Yes, and it is a constitutional court, unlike the—cre-
ated in the Constitution. The Federal courts, by contrast, have
been created by the Congress. So, there is that distinction and I
should mention that I appear here today only on behalf of the Fed-
eral courts, the Federal court system, and not on behalf of the Su-
preme Court.

Mr. FRANKS. Not the Supreme Court.

Mr. DUFF. Yes, sir.

Mr. FRANKS. Okay. Well, then I will just move on here. What do
you think the negative consequences, if any, have been to cameras
in a limited number of the Federal courthouses?

Mr. Durr. Well, we have had pilot programs, and we do permit
cameras at the Court of Appeals. Only two such circuits are uti-
lizing cameras now. The camera issue has been around for quite
some time. We have very serious concerns in criminal trials. The
ability to bring witnesses in to cases are affected by cameras;
threats to individuals who appear as witnesses are very serious,
and cameras publicize that and their images. There may be tech-
niques to block that out, but they are not perfected.

We have had a pilot program for cameras in the courts in civil
cases in recent years, and we had a study done by the Federal Ju-
dicial Center as to the benefits and detriments of 1t in the pilot pro-
gram. That was considered by one of our Judicial Conference com-
mittees, and it was determined that there is not, at the current
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date, an overwhelming or pressing need to televise all trials at the
Federal court level.

Mr. FRANKS. Would it be fair to suggest that your assessment
might be—what would be—and let me just ask what would be the
net effect, do you think, on balance? Do you think it has been a
positive or not?

Mr. DUFF. I think where they were utilized in the pilot program,
there was no recognized positive effect. In fact, if you look at the
statistics in the pilot program that we ran, the individuals who
were the litigants in the case—each party was given the chance to
determine whether they would prefer or have any objection to it
being televised or not—and the overwhelming majority said that
they did not want it televised. And so, it was a very small percent-
age of the participating courts in the pilot program that actually
utilized cameras in the courtroom as a result. I would point out
that there are distinctions between the branches, and among the
branches, in this regard. Certainly, our trials are open to the pub-
lic. Anyone can go into the courtroom and attend. So, they are not
closed in that sense.

The determination as to whether or not they should be televised
is a different question, and there are different aspects of this that
apply to the branches. The general public has no vote in the cases
before a court. The courts are there to serve the litigants, and the
parties, and to resolve conflicts.

And so, there are different aspects of, perhaps, the need for tele-
vised hearings, unlike, by contrast, in Congress and your Com-
mittee hearings and this Committee hearing today. The public has
every right and interest, and a vote in many, if not most, of the
issues that appear before your Committees.

So, there are some distinctions in the branches that I think need
to be recognized as we consider the question, and we are all for
public access, and the Chairman has raised a couple of issues I
know we will address further this morning about the ability to ac-
cess information from the courts, in our opinions.

Just as an aside, I would point out that our PACER system that
the Chairman referred to, our PACER system and the costs in-
volved in our PACER organization within the courts—that was a
determination, and you mentioned 10 cents a page for getting tran-
scripts and so forth. The opinions of the courts on PACER are free.

Seventy percent of the users in the PACER system do so for free.
The costs involved to the courts are passed on to the users, and
most of them are institutional users that have to pay for access in
PACER. Those costs are passed on because the Congress wanted us
to do that, frankly. We were going to have to incur increased ex-
penses in our budget when we went to Congress about providing
information on PACER to the public. And, the Congress decided,
and I think wisely so, that those costs should be passed on to users
who can afford the costs, and they are not extraordinary costs, and
those who cannot afford it should have access for free.

So, there is a user fee associated with PACER, but that was at
the direction of Congress, so that we did not have to seek more
money in our budget. We were going to have to pay for it somehow.

Mr. FRANKS. Yeah. Well, thank you, Mr. Duff. I wish to thank
the Chairman. Thank you for being so gracious here.
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Mr. Issa. Thank you, Mr. Franks. We now go to the gentleman
from Ohio, Mr. Chabot, for his questions.

Mr. CHABOT. Thank you very much. Thank you for being here,
Mr. Duff.

Mr. DuUFF. Thank you.

Mr. CHABOT. Sorry I was not here in time to hear your testi-
mony. We have got various hearings going on at different rooms
around here. I would like to follow up, I think, along the lines that
my colleague, Mr. Franks, asked, and it is relative to cameras in
the courtroom. Do you know what the number is; how many States
actually allow cameras within the court rooms?

Mr. DUFF. I am sorry, I do not know off the top of my head, but
we can get that.

Mr. CHABOT. Okay. Would you agree that it started out pretty
small, and has now grown to most of the States?

Mr. DUFF. Yes, and I am sure that is right.

Mr. CHABOT. Okay. What makes the Federal level different? Why
should we not learn from the experience that the States have had
in this, and had they had a lot of problems, it would seem that that
trend would not have continued where they have opened up the
courtrooms to the public.

Mr. DUFF. I think that there has been some genuine hesitation
to open up, and certainly in criminal cases, open up Federal courts
to cameras. There are a lot of concerns about how the trials are
conducted and the impact that they have on witnesses and

Mr. CHABOT. Well, let me stop you there if I can. We will put the
criminal part aside for a moment then. But, at the present time,
in the overwhelming majority of the Federal courtrooms across the
Nation, you are not allowing cameras in the civil cases either. Is
that correct?

Mr. DUFF. That is at the district court level. Yes, sir. But at the
appellate court level, there is a provision that would permit cam-
eras.

Mr. CHABOT. All right. Would you agree that probably to most of
the public, the actual trial itself would be more interesting for the
public to see what is going on in the courtrooms that they, after
all, pay for than at the Federal level where, you know—it tends to
be a bunch of lawyers talking to each other about fairly obscure
legal issues most of the time, if it please the court. So, would it not
be more interesting to most people, probably at the trial level, to
begin with?

Mr. DUFF. Are you speaking of criminal trials or civil trials?

Mr. CHABOT. Let’s stay with the civil for the time being, yeah.

Mr. DUFF. Well, as I mentioned at the outset, any individual can
go to any court in the country and attend a trial if they want.

Mr. CHABOT. Right. Well, let me ask you about that. Obviously,
you have got people that, you know, that work; support their fami-
lies; take care of their families; are doing what it takes to live in
our society nowadays. Should we not make it more accessible to the
public, more convenient to them, so that if they want to watch—
if it is a court TV channel or whatever they want to watch, you
know, should we not leave that up to the public to make it easier
for them?




44

Mr. Durr. Well, there are advantages and disadvantages, and I
think the Federal court system, we are considering this. We have
been looking at it and we have done a pilot program in it. We just
have not felt that at this time that there is an overwhelming need
or interest in doing it. I think the viewership in civil trials, frankly,
is not a compelling reason to televise civil trials. There is a concern
that it changes behavior. It changes behavior in the courtroom. It
changes the behavior of the judges and the lawyers.

Mr. CHABOT. Well, I know that was a concern. It was a concern
at the State level that it would change the behavior. Maybe it
changes it for the better, for that matter, but most of the studies
that I have seen indicates that it really does not change behavior
significantly. I mean, they said the same thing—and I know we are
different branches of the government—but they said that about C-
SPAN years ago, and that happened prior to me getting here about
20 years ago.

And, in general, we just take it for granted now. There are cam-
eras there and, if you do not want to be embarrassed, do not do
anything embarrassing in front of the cameras. And, I think most
of the legislation that I have seen, and, to be open and honest, that
I have introduced in the past to allow cameras in the courtroom,
we would leave it up to the Federal judge and the parties to deter-
mine if they want cameras in the courtroom or not. If a judge does
not want it in the courtroom, then do not have it.

And, there are judges that do think that we should do this, al-
though it is obviously not unanimous. Maybe it is not even the ma-
jority, but it would seem to me that if the judge thinks that it is
okay and that he can keep control, just as we have these cameras
here, you know, and the parties themselves do not have any opposi-
tion—it just seems to me that since the public pays for this and
they pay your salary and my salary, that they ought to have ac-
cess.

I am sure that you have heard the expression about sunshine
being the best disinfectant, and I am not saying that there is any-
thing going on wrong in the courtrooms, but it would just seem the
public ought to have access to those things.

So, we talked about civil and, as far as I am concerned, the same
thing would apply to criminal cases, insomuch as if you have got
a case—let’s say, you know, it is organized crime or it is some sort
of situation where witnesses do need to have their identities pro-
tected and, of course, the judge could at the very beginning of the
case could decide, “This is the kind of case we do not want to have
that, so no cameras on this case.” That would be fine.

But Jerry Nadler, who was, you know, a Democrat still on—I be-
lieve he is still on this Committee. I know he is on the Judiciary
Committee. Yeah, there you are. Mr. Nadler over there, he and I
worked on an amendment that—he was concerned about that; that
obscured the identity of witnesses to make sure that they were pro-
tected.

So, I just think that virtually any roadblock that is thrown up
to say, “No, we cannot have cameras,” can be reasonably dealt
with, and I think we ought to do it. So, I hope you will reconsider,
but I am guessing you probably will not.
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Mr. Durr. No, actually we have had the pilot program. The
Ninth Circuit is continuing the pilot in the courts there that par-
ticipated in it. We are going to continue to take a look at the issue.
We have some concerns. I think there are some distinctions in the
branches that I pointed out a little earlier, as to the purpose of
trials and the public’s interest certainly is very important, but the
trials and the courts are there to serve the litigants. And, it is a
little different than issues on which the public at large have a vote,
and so there are different considerations.

We are looking at the State court systems and where they are
successful. Our pilot program, though, was instructive in this way.
When given the choice to have cameras in the case or not, the vast
majority—and I will get the statistic for you—said no, that they did
not want them there. And, we are trying to resolve conflicts be-
tween two parties in the court system, and that is a little different
dynamic, frankly.

And, while they are open to the public generally, I agree that it
is not open to every citizen because they cannot come to one indi-
vidual court and get in and see the case. But, we are trying to find
the right balance. We are going to continue to look at it. It is an
important issue, and we are studying it within the court system.

I will share something with you anecdotally, though, about the
success or issues, and I know you have already committed, and I
am friends with C-SPAN, so I admire what they have done for the
public. But, I was at dinner one evening with Senator Howard
Baker, for whom I worked for a number of years, and someone
asked him if he had anything to do over again “when you were Ma-
jority Leader of the Senate, what would it be?” And, he said, “I
would”—without hesitation he said, “I would never have allowed
cameras in the Senate.” And——

Mr. CHABOT. Can I ask you what year that was?

Mr. Durr. This was 2000.

Mr. IssA. You can refuse to answer if it is incriminating.

Mr. DUFF. Let’s see, he passed away 2 or 3 years—a couple of
years ago, so it has been within the last 5 or 10 years. But, you
know, there are advantages and disadvantages

Mr. CHABOT. Speeches are not as good over in the Senate as they
are in the House anyway so——

Mr. DUFF. Well, his point was, and this is the point I would
raise, and we are having a good, healthy discussion about this.
And, I am glad we are having this, because we want to have this
conversation with you, and the more communication about it, the
better.

But, I think that Senator Baker’s point was it changed the be-
havior of the members, because they used to get work done on the
floor of the Senate. It was a buzz of activity, and now today you
go into the Senate and, with apologies to C-SPAN, there is one in-
dividual member speaking to a camera and it is empty, for the
most part. This was his point. I am paraphrasing his issue with it.

And so, he was not convinced it was a positive that the pro-
ceedings in the Senate are now televised on balance because he
thought they got more work done when there were not cameras on
the floor.
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So, the point I would make about that is cameras do change be-
havior. I mean, I am not as comfortable here today, frankly, be-
cause there is a camera, but I welcome it, because I have nothing
to hide, as you say, about sunshine. But when it comes to trials
and cases involving litigants’ interests, there is a different element
that we have to take a careful look at, and what our purpose is in
the judicial branch, and it differs slightly than the other two
branches, is all I would add to that.

And so, I hope that you all could appreciate that aspect of it. We
are not trying to hide anything. We are just trying to provide the
best form of justice in the world to our citizens.

Mr. CHABOT. Mr. Chairman, do I have time to make a follow-up?

Mr. IssA. Absolutely.

Mr. CHABOT. Yeah. And, I think that is the reason I think we
in the legislative branch are trying to be as understanding and ac-
commodating as possible by saying we will leave it up to the judges
to decide whether or not, in that particular case, they will allow
cameras or not; or if they do not want them at all, that is fine. So,
that is about as accommodating as I think this branch could get
to that branch.

And, the final thing I would note is a full disclosure, when I was
Chairman of the Constitution Subcommittee of this Judiciary Com-
mittee for 6 years, shortly after our new Chief Justice was sworn
in, Justice Roberts, I met with him over in his office over there,
and we discussed this and a lot of other issues, but this one in par-
ticular with great gusto. And, I did not win that argument. So, in
any event, I hope someday we will. Thank you.

Mr. DUFF. Thank you, Congressman Chabot, and I want to men-
tion I was just home last weekend for a 45th high school reunion
and came into Cincinnati. I am from Hamilton originally, but

Mr. CHABOT. Hamilton High School.

Mr. DuFrr. Hamilton Taft.

Mr. CHABOT. Oh, very good. Yeah, excellent. I am a La Salle
Lancer, a proud La Salle Lancer which, since this is on camera, I
will mention won the State Championship, Football State Cham-
pion; the last 2 years in a row; La Salle Lancers. “Lancers roll
deep,” is what they say so——

Mr. DUFF. I wanted to give you that opportunity.

Mr. CHABOT. I appreciate that. Thank you very much. I am still
not changing my opinion on cameras.

Mr. Durr. We will work on it. Thank you.

Mr. IssA. Recognizing myself as a Clevelander, there is a lot to
be said about, you know, the camaraderie of southern Ohioans, the
people who go to Kentucky to go to their airport.

Mr. Durr. Well, I will say that when I grew up in southern Ohio,
\éve did not have the Bengals, so I was a Browns fan growing up.

0

Mr. IssA. I was too until they went to Baltimore. Moving right
along, you know, we have had a lot of discussion about cameras,
but I want to close the camera discussion with two—hopefully, only
two points. One is repeatedly you said we serve the litigants.

Mr. DUFF. Yes, sir.

Mr. IssA. Would it be fair to say you serve the American people
and, particularly, when you are dealing with criminal cases you
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really represent, if someone is guilty, the victims, and if someone
is innocent, then justice for the innocent?

Mr. DUFF. Yes.

Mr. IssA. Which goes well outside the courtroom, does it not?

Mr. DUFF. It goes beyond those participants, certainly.

Mr. IssA. So leaving civil cases, which are a big part of your case-
load aside.

Mr. DUFF. Right.

Mr. IssA. I want to touch on just one area, and like my brother
and former—I am a former Ohioan, he is an Ohioan—but I have
had that time with Chief Justice Roberts, and he is still as resolute
as ever. But, I am going to appeal to something today that goes be-
yond that.

Justice, when someone has committed a crime; justice, when
someone goes up on appeal, is best served when the greatest
amount of information is available to the victims, their families,
and, of course, if appropriate, to the appellate court. And, I might
suggest that there is an in between, if you will, cameras/no cam-
eras.

When someone proffers or, you know, admits their guilt—I am
saying it wrong, but I do that once in a while—or when they are,
in fact, going through the process of the jury coming back, finding
them guilty, and going through the sentencing—two distinct
phases—these events are often—many of the family attend, some
of the friends; but, in fact, they are not captured in perpetuity.

And, when 20 or 30 or 40 years later, someone who is on death
row is saying, “But, I was not that bad,” those moments are lost
forever, and the family or the police officer or a lawyer comes in
and tries to explain to a parole board those terrible grievous, you
know, events. I might suggest that the cases and the outcomes
drive a lot of the question of, “Is there a reason to capture it?”

I am from Southern California, and we have had video deposi-
tions as a mandate. You cannot get out of them under the local
rules, and that has changed, I am sure, how people answer ques-
tions. But, it has also captured in a way that is usable as evidence.

So, I might suggest that, as you go back and begin working with,
not just the Chief Justice, who we have talked about here, but with
all the judges, and ask the question of, should we not, at the soon-
est possible date, enhance the tools that remain in perpetuity for
that 20, 30 years later when someone is, you know, trying to say,
you know, “I did not really kill him,” so to speak.

And, that value of those cases, and we are talking strictly crimi-
nal at this point; and the value, in some cases, for an appellate
where somebody has said something and the visual is very power-
ful. So, I might suggest that there is some middle ground, just as
the court was kind enough to work on the pilot in the ninth circuit,
that we do not yet know what the value of capturing those certain
aspects might be, and I have had the luxury of talking to a number
of Federal judges around the country who have sort of brought that
up—that they would love to have the tool to use when they would
love to have the tool to use. You are nodding your head yes and
we are capturing that on video so, I am hoping that is a good sign.

Mr. DuFF. I thank you, Mr. Chairman. We will certainly continue
to take a look at this issue. It is of importance to not only the



48

branch but to the American public, and we are stewards of their
funds and, you are right. Everyone has an interest in the outcome
of cases in some fashion.

Mr. IssAa. I want to touch on just one thing that I want your
input on. It is clear that social media is now affecting jurors in a
way that it did not just a small part of a generation ago. How do
you see the court being able to handle that, and are there addi-
tional tools necessary to keep a jury from being tainted under the
circumstances of the proliferation of social media?

Mr. DUFF. It is challenging. You have to be vigilant about it, and
I do not know how it can be monitored entirely successfully. There
have been issues that have arisen. I think, for the most part, we
are doing a good job.

Mr. IssA. But you still have iPhones for lunch, so to speak.

Mr. DuFrF. Exactly, and so it is a challenge to us. We have to stay
on top of it to preserve the integrity of the jury system, and we cer-
tainly are committed to doing that.

Mr. Issa. Well, and my follow up on that is jury pools are becom-
ing more demanding.

Mr. DUFF. Yes.

Mr. IssAa. They are becoming demanding, both at the State and
Federal. And, when you look at the makeup of these pools, dis-
proportionately retirees, disproportionately government workers—
do we have—at the Federal level—do you have the tools you need
to get a jury of people’s peers, or are you getting a subset of this
jury of people’s peers? Maybe fair and impartial, but certainly not
the same cross-section of society as it would be if it were 100 per-
cent at random?

Mr. DUFrF. Well, we are working on making certain that we do
have the cross-section. We have added, and this goes to a point you
made in your opening statement with regard to access and trans-
parency. We have made it easier, we think, for jurors to be selected
and chosen through our e-juror system. There are electronic mecha-
nisms now to make that whole process work more smoothly. Can
we do better? Sure, and we will work toward that. But, you are
right. The challenges are greater today because of social media.

Mr. IssA. The income you receive from that 10 cents a page—
from our looking, there is very little transparency as to where the
money goes in excess of the operating costs. Do you want to go
through, just for people watching here today, I think, how you feel
that it is appropriate not to have those funds come back to the
Congress for appropriations but, rather, be in funds controlled by
your branch?

Mr. DUFF. Well, the funds are intended to be put to use to im-
prove the access to opinions and court records. And so, it is rolled
back into the costs that we incur for improving systems to make
these available to the public. And, we have certainly talked with
our appropriators about it, and we will continue to do so.

Mr. IssA. Can you assure us today that all funds are used within
that system, and that no funds are diverted to more general infor-
mation? In other words, it is not printing pamphlets about how
great the court is. It is strictly providing access to this information
that, in fact, you are charging 10 cents a page for?
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Mr. DUFF. Yes, sir. That is what we intend to use the funds for,
is to support that system. And, you know, there are tangential
issues that come up that we think are appropriate for the funds to
be used for, but they all really focus around access to the informa-
tion.

Mr. IssA. Now, there are a couple of more that are also perennial
issues, and I want to go through them quickly. We mentioned in
opening statements that we have had judges who, under the Con-
stitution, had committed impeachable offenses.

As you know, impeachment is lengthy, laborious and, as you also
mentioned, we cannot take away a judge’s salary while he or she
sits and says, “Nah, nah, nah. It will take you a long time to get
rid of me, by which time I will be on disability or retired.” Do you
have any proposals for any kind of a faster administrative remedy
for clear and convincing misconduct, other than a constitutional
change or an expedited impeachment?

Mr. DUFrF. Well, let me——

Mr. IssA. And, this is just recognizing that judges are human
beings, and out of any set of human beings, no matter how well
chosen, some will be awful.

Mr. DUFF. Let me address, I think, a very good and serious issue
you have raised, with regard to conduct matters that come to our
attention that are short of impeachable offenses, although some
that have come to our attention we have referred to the Congress
for impeachment proceedings. And, thankfully they are rare, but
they happen.

Mr. IssA. Judges normally resign if they have done wrong, is one
of the reasons that we have had so few in our history

Mr. DuFF. I think that that speaks well to the review process we
have, and you mentioned the time it takes, and we do want to—
I would welcome meeting with you to elaborate on this even more
with the Chairman of our Conduct and Disability Committee,
Judge Scirica, and would welcome the opportunity to walk you
through it, sort of a typical conduct review, some of which I am re-
strained from speaking about publicly because there are confiden-
tiality requirements built into the statutes that give us authority
to investigate allegations of misconduct, and we are not permitted
to reveal publicly some of the aspects of that.

But just speaking generically about that process, I think it is a
very healthy and robust and thorough process that we have within
the branch. And, I think it was Chairman Goodlatte who raised the
matter in Alabama, where the judge did resign. From beginning to
end in that particular matter, that took 1 year. And, you might
say, “Well, why did it take that long?” Well, in that case, from the
time the allegations surfaced——

Mr. IssA. The timeline of 1 year, that is the timeline of the inves-
tigation, not the timeline from beating his wife to removal, is it?

Mr. DUFF. I think

Mr. IssA. That was slightly longer.

Mr. DUFF. I believe it was when it became public that he was
arrested and then that was the issue, to the time of resignation
was about a year. And, in the course of that, there was a thorough
investigation. There were witness statements taken, and through-
out—the process—if I can be brief about it and summarize it—from
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the time a conduct complaint was filed, misconduct complaint was
filed with the chief judge of the circuit, the chief judge of the circuit
then brought it to the attention of the Judicial Council of that cir-
cuit, the Judicial Council of the circuit. Then there was created a
special committee to review the matter within the circuit.

The special committee reviewed it, made its recommendations to
the Judicial Council of that circuit. Those judges then, and the
chief judge of that circuit, made a recommendation to the conduct
or to the Judicial Conference of the United States, which then re-
ferred it to its Conduct and Disability Committee, and it reviewed
the matter. And then it, at that time, referred the matter to the
full Judicial Conference of the United States. All in all, 54 judges
were involved in the review of that conduct allegation. It ultimately
resulted in the resignation of the judge. That took a year.

Mr. IssAa. And, we verified. You are exactly right. It did take a
year, so thank you for clarifying that. One quick follow-up on that,
and then I think Mr. Cohen is going to ask a round of questions.

Mr. DUFF. Sure.

Mr. IssA. The Constitution does not allow us to reduce the pay
of a judge. But there is, as far as my reading, no prohibition on an
ultimate reduction for someone terminated for cause. Effectively, if
we passed a statute that required that, once someone went into an
“investigation,” that if that investigation led to their resignation or
their dismissal through any number of procedures, including im-
peachment, that their retirement date would cease as of the date
of the beginning of that crime or misconduct.

In your opinion, would you say that that is not a diminishment
or, if it was, we could certainly define retirement in a way that it
would not be? And, I shared that with a number of judges, because
one of our challenges has been individuals who choose to say, “I am
going to be vested or vested at a higher level,” and they simply
delay the tactic and that often leads to judges saying, “Well, why
go through this, if he or she is going to be gone in 18 months?”
That is a tool not presently available to you.

Can you opine on whether you think that would be constitu-
tional, or whether you would need a statute, and then still a con-
stitutional challenge to, I guess, eight men and women?

Mr. DUFF. I would like to study it a little more before—and I am
not sure it is proper for me to speak to the constitutionality of it—
but I would be very interested in working and talking with you
about it.

Mr. IssA. And, we are going to go to Mr. Cohen, but I wanted
to leave that public, because it would seem that it is a tool not
available to you today. It would seem that the retirement system,
different than the current pay, may well be one in which we could
define that, ultimately, that, you know, we normally—we can sus-
pend an employee, potentially without pay, in the executive branch.

In Congress, we passed the statute after Randy Duke
Cunningham, essentially, took bribes, that would make it possible
to eliminate their retirement altogether for that crime, which he
pled to. So, it is not that we are not doing it to ourselves. We are
doing it to ourselves, but we lack such a tool currently. So, if you
would study it, I would be happy to work with you, and at some
future hearing, perhaps, bring it up again.
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Mr. DUFF. I would be very happy to do so, Mr. Chairman.

Mr. IssAa. Thank you. Well, and now we have the gentleman who
represents Saint Jude and other important areas of Tennessee for
his questions, Mr. Cohen.

Mr. CoHEN. Thank you, Mr. Chair, and, indeed, I am proud to
represent Saint Jude and the Ninth District in Tennessee. The
Ninth District of Tennessee has a district court judge that is pend-
ing in the United States Senate. President Obama nominated the
present United States Attorney, Ed Stanton III, who has an impec-
cable record of an outstanding job as a United States Attorney, for-
merly a counsel with Federal Express, and in private practice as
well, and an esteemed graduate of the University of Memphis Law
School and an undergraduate. He is next on the list.

Do you have any insight into what the Senate’s rationale is, and
what they will do, as far as having more nominations come to a
vote than have been approved by the Senate Judiciary Committee
and are pending the final vote in the Senate?

Do you have any idea what their present perspective is? Are they
limiting themselves by the number of people that were approved
during Bush’s last year, or are they trying to help the Federal
courts get judges who can then make the flow of cases proceed?

Mr. DUFF. I do not know, Congressman Cohen, what their intent
is from here, through the election. We continue to encourage and
press for the vacancies that exist to be filled. And, there are some
nominations pending and we want the vacancies filled.

Mr. COHEN. There are 90, as I understand, vacancies with 59
nominees pending. Some have been there for more than a year. I
think Mr. Stanton has been there, obviously, the longest time, I
think, because he is next in line. How has the lack of filling these
vacancies affected the workload of the current judges and Federal
district courts?

Mr. Durr. Well, vacancies have been with us for a long, long
time. And, it is an issue that we work on with every Administra-
tion regardless of party. And, we push for getting those vacancies
filled as best we can. This is not a new issue for us.

Our workload, as I mentioned, that we are really beholden to,
our senior judges for helping us absorb increased workload. If you
look at the trends in the Federal courts over the last 50 years, the
workload has gone up probably four-fold for the courts. And yet, we
only have twice the number of judges that we had 50 years ago.

Mr. COHEN. But let me ask you this, the administration of justice
is being harmed by not passing and approving judges who have
been approved by the Committee? Would that be an accurate state-
ment?

Mr. DUFF. Well, we do want the vacancies filled. Yes, sir.

Mr. CoHEN. Okay. And, let me ask you this—at one point, I
think the rationale was that X amount of judges were approved in
the last year of President Bush II and that—I think they have gone
beyond it by one or two now. Do you know what the caseload va-
cancy was at that time? Or not the caseload vacancy, but the judi-
cial vacancies? There are 90 vacancies now, do you know how many
vacancies there were at that time?

Mr. DuFF. Off the top of my head, I do not, Mr. Cohen.
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Mr. CoHEN. But, I believe there were a lot less. So, I think that
is a better way to look at it is the harm to the judicial system and
not just a raw number. And, I think it is an error. And, of course
I would like him to approve Mr. Stanton and at least do one more.
The issue has come up about television in the courtrooms.

Mr. DUFF. Yes, sir.

Mr. CoHEN. And, as I understand it, you all have a pilot pro-
gram, but you are not so much in favor of it. And, did you take a
{)osiic‘i?on, you did not think that should exist at the Supreme Court
evel?

Mr. Durr. Well, our pilot program really has nothing to do with
the Supreme Court, we are

Mr. CoHEN. Well, I understand that, but did you take a position
on the Supreme Court and cameras?

Mr. DUFF. No, sir.

Mr. CoHEN. Okay.

Mr. DUFF. The Supreme Court makes its own decisions about
that.

Mr. IssA. I might note for the record that Chief Justice Roberts
has not changed his adamant opposition.

Mr. COHEN. And, I have great respect for Chief Justice Roberts.
I have had the opportunity to have interchanges with him on sev-
eral occasions, I respect him greatly, but I think he is flat wrong
on this issue. I can see people being against it, thinking that in cer-
tain places that some lawyers might use it to, you know, act and
maybe increase their client base, et cetera.

But, I do not think that is going to happen at the Supreme
Court. The government body, the three equal branches, they are
not three equal branches. There is one big branch, and it is the Su-
preme Court. They make more of a difference in this country than
the executive or the legislative, in my opinion. They decided Bush
v. Gore, they decided Citizens United, they have got choice, they
have got the Second Amendment, they have got—all the big issues
are there, and they do it.

And, the American public should be able to see the arguments,
listen to the arguments, and see the responses and see the ques-
tioning. I have only been up there once. It was an edifying experi-
ence, and every American should have it, and you should not have
to go over there and sit there and to watch it, it should be on C-
SPAN. I have no more time, so I will yield back the balance.

Mr. IssA. I thank the gentleman. Do you need more time?

Mr. COHEN. No.

Mr. Issa. Okay. Mr. Duff, I want to not get you out of here with-
out thanking you and all of those who work with you for the fact
that the cost of courtrooms is high, the building security is high,
and in the now 15 plus years since 9/11, a lot of demands have
been placed on those building funds.

And, I want to make it clear that the dozen or so billion dollars,
which in Washington—everywhere else is a lot of money—in Wash-
ington it is amazing that the courtroom security, everything, and
I recently dealt with one related to just getting the babysitting—
if you will—into the Federal building in San Diego because, in fact,
the place we had, which was secured, was being taken back by the
city. And, there was a basic problem of, these are high targets and
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how do you transport people who are targets between dropping off
their child in one place and another?

And, I think the American public does not fully appreciate the
actual security requirements that you deal with every day. So, as
a result, I am not spending a lot of time talking about your build-
ing funds, your construction, because I think that you—between
the appropriators in this Committee—have been great and trans-
parent.

But, speaking of transparency, everyone up here on the dais fills
out—and everyone in the executive branch at certain levels—fills
out an incredibly detailed, but confusing, form for financial disclo-
sure. And, it does not happen the same way in judicial branch.

And, I want to know from you, can you find and give us any
guidance as to why we should not mandate, if we cannot get volun-
tarily from the court, a similar level of transparency for the ques-
tion of possible conflicts of interest? We understand that a judge’s
job is to say, “Oh, I have this conflict, I own, you know, eight mil-
lion shares of something belonging to somebody who is a litigant.”

But, in fact, money flowing in and out is not necessarily that
transparent sometime. And, I will take one example in my question
from the public. I do not know who paid for trips by various jus-
tices and judges on a regular basis because it is not disclosed with
the kind of transparency we have. And, my understanding is, there
is much less limitation on who can pay for and have somebody be
their guest speaker at a first class resort. So, would you touch on
that? Because people pretty much understand the President’s dis-
closure—even candidates’ disclosures of their tax returns. They cer-
tainly can go online and see the outcome of our extensive require-
ment to provide information, not only as to our financial well-being,
but disclosing every single individual stock trade within a very
short period of time, for example.

Mr. DUFF. Well, our judges do fill out financial disclosure reports
as much as you do. There is a provision that permits when some-
one has sought access to the financial and wants to review the fi-
nancial disclosure report, there is a period of time at which we
alert the judge to that. So, there is an opportunity to review it,
once again, for information that could be redacted that would put
the judge in jeopardy or his family in jeopardy by disclosing certain
locations——

Mr. IssA. But in a nutshell, they file a financial report that is
not public. If someone wants to review it, there is another round
available to the judge prior to someone being able to see it and
those redactions, in good faith, might be appropriate, but that is
not the same as a Member of Congress buys 1,000 shares of Google
today, it has to be reported.

Mr. DuFrF. Right. Well, those things are reported again, in the
annual disclosure reports. I think the redaction period is only about
a 30-day period. And, it was really implemented for security rea-
sons for the judges. We have had more than one incident of judges
and/or family members being killed. And so, we just have to——

Mr. IssA. No, we understand the addresses, although our ad-
dresses are very public. But, one more follow-up on this to make
it clear—if Judicial Watch asked for every single judges’ financial
disclosures, so that the financial holdings in some range were
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available, 30 days from now, would they be able to publish those
on the internet so that everyone would know

Mr. DUFF. I believe they do. I will check into that, but I believe
they probably already do that. I think those are well-publicized. It
may well be Judicial Watch who does that, but I would like to fol-
low up on that if I might, Mr. Chairman, just so I am accurate
about that.

Mr. IssA. Here is the last one—and this one I have voiced before
the Judicial Conference once—we have a problem in Marshall and
Tyler, Texas. Judges, by any stretch of the imagination, are abus-
ing discretion to keep patent cases in vast numbers there. They do
not transfer them, and they will not prioritize the motions to move
them to a more appropriate venue, but rather, they go through dis-
covery.

It 1s good for Tyler, it is good for Marshall, it is good for the
Chamber of Commerce, and your Federal judges are doing it. Not
on an individual basis, but on a group basis. It has been going on
for a decade; it is a growth industry. I am currently being asked
to provide more judges to that district.

Now, it will be a cold day in hell before I give more judges, at
my authority to the extent that I have it, in any way shape or
form, to an area that is abusing discretion and causing legisla-
tion—Chairman’s legislation—vastly bipartisan, the Ranking Mem-
ber and others’™—looking at legislation to try to stem misconduct
within a district.

So, my question for you today—and this was the question I have
asked the Chief Justice and late Justice Scalia and others—if you
have the power to do administrative—you can move cases, you can,
in fact, speak to your brethren—and you have not been able to han-
dle this—then why is it that it should be our problem and not your
problem to fix it?

Mr. DUrFr. Well, you and I have had this conversation before, too.
And——

Mr. IssA. I got to tell you, I talk to everybody, because it is frus-
trating that Congress should even be looking at one district for its
misconduct.

Mr. Durr. Well, if I may——

Mr. IssA. And, misconduct is a word maybe misused, but the
growth of these cases and the other judges around the country roll-
ing their eyes about Tyler and Marshall in the Eastern District of
Texas, it is not a—it is the most open secret there is on your side
of government.

Mr. Durr. Well, if I might speak to it in a general sense, what
the Judicial Conference through its rules committee has done most
recently in this realm that may have some impact on it, although
it may not address entirely concerns you have raised.

But, we have tried to streamline litigation, make it more efficient
with regard to motions, for example, the discovery periods, bringing
those into certain bounds and limitations that move cases along
more quickly and make it more—the consideration of motions to be
moved along more quickly than they have been.

Similarly, we eliminated some of the forms in the rules, the Civil
Rules amendments in 2015. One of the forms eliminated was Form
18, which was a form that was used for patent filings. And, it was
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deemed to be no longer valuable and useful and perhaps did not
give all the proper elements of a patent claim in the form itself.
So, that form was abrogated. And so, we are taking a look at this,
and the FJC is studying patent litigation and potential reforms.

I think your institution and encouragement of the Patent Pilot
Program—there are elements in the Patent Pilot Program that I
think we can glean information from that may well help us address
this more specific issue that you have raised today. And so, our 5-
year report is due, as you know, because you—this was—you
were——

Mr. IssA. You are doing a great job of sucking up to the Chair-
man here. But, you know, the fact is that Patent Pilot was de-
signed to recognize that judges could, in fact, move caseloads bet-
ter; that we want judges that are knowledgeable.

The challenge that we face today—and I am going to go to Mr.
Johnson—but we also know that we want cases to be held—you
know, we want them to either be where the plaintiff clearly has a
logical nexus, the inventors, the et cetera; or where the defendant
has a primary place of business. And, that is just a general rule,
that when all there is, is a doughnut shop that is using a product
by a manufacturer and it is in Tyler, Texas; that is not where the
plaintiff or defendant is; not where the invention is; it is not where
the witnesses are.

And, it is frustrating because I have as you note—look, I have
been both the plaintiff and the defendant in these cases, and I
know how burdensome it is to move people to a completely inappro-
priate place. It is always burdensome to have it in the other guy’s
place, but if it is going to be the other guy’s place, at least I want
it to be appropriate other guy’s place.

I appreciate your kindness and your working on it. We will con-
tinue to monitor it. It happens to be important to the Chairman of
the full Committee and the Ranking Members, so I will keep bring-
ing it up.

Mr. DUFF. Sure. And, I do think the 5 year report that is due
may address some of these issues, and we would hope to work with
you on that.

Mr. IssAa. And, I would note that there has been some progress
on the caseloads reduction and transfer. So, it is not without some
upside. Mr. Johnson, are you ready? The gentleman is recognized
for 5 minutes.

Mr. JOHNSON. Thank you, Mr. Chairman, and thank you, the
Ranking Member, as well. And, this is a very important hearing.
And, I thank the witness for appearing. As the senior Member of
the House Judiciary Committee, I have long championed the issues
of access to the courts for all citizens, not just the wealthy and the
well-connected. Specifically, I have worked to ensure that every
American has the opportunity to assert his or her right—a con-
stitutional right under the Seventh Amendment—to a trial by jury.

Over the last 15 years, we have witnessed repeated attacks
against our judicial system; the courthouse doors have been shut-
tered, or threatened to be shuttered by legislative maneuvering,
and highly politicized Supreme Court cases.

Indeed, very limited funding, significant legislative reforms,
paradoxical pleading standards created under Twombly and Igbal,
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an aging bench, and anti-litigation legislation here in Congress,
makes me wonder how capable our venerated judicial system is at
administering justice in the face of all these hurdles.

In the 11th circuit alone, we have 11 vacancies, four future va-
cancies, and seven judicial emergencies. Furthermore, prosecutors
and public defenders, at the State and Federal level, are facing sig-
nificant funding cuts. To avoid layoffs, public defenders find them-
selves working unpaid cases, facing delayed compensation, or en-
during furloughs. Advances to court technology have also taken a
back seat, despite the fact that such measures are needed to make
the courts more accessible.

While this is in response to tightening budgets and sequestra-
tion, it has a corrosive effect of increasing court backlog and dis-
couraging citizens from seeking redress through the courts. Rather
than making the process more streamlined for the public, Ameri-
cans face higher litigation costs, a confusing process, and longer
wait times between proceedings.

Instead of reaching a speedy resolution, citizens find themselves
frustrated and disheartened by the legal system. And, I am glad
that we have an opportunity today to hear how Congress can sup-
port the courts, give rights back to the people, and ensure everyone
has the opportunity to have their proverbial day in court.

Mr. Duff, while the Senate has grown famous for its stalling tac-
tics in this year’s SCOTUS nomination, they also have a histori-
cally low confirmation rate for all Federal nominations—only 11 in
2015. How does this appalling low confirmation rate, combined
with an aging bench throughout the Federal judiciary, affect the
court’s ability to administer justice? And, I think closely associated
with that, is the rate of pay that we give to judges. I mean, they
make less than a first-year associate at a major law firm, these
days. Can you comment about that?

Mr. DUrr. Well, you have raised a number of issues, and I will
try to address them in order—and maybe reverse order, because I
will remember them more easily, then. And, I want to thank you
for your efforts in years past for our judges and the salary issue.
You were a leader on that for us, and it was very much appreciated
in the branch.

With regard to vacancies, across Administrations, we have
pressed for filling the vacancies where they exist. We need our
judges to help us with the workload. You referred to, also, our
aging bench. I would reiterate something we discussed a little bit
earlier, which was our senior judges are the reason why we are
keeping up with the workload to the extent that we are.

We have a number of judges who are serving, who could retire
and draw their salaries in retirement; as you know with the life ap-
pointment that is possible for our Federal judges. But many, if not
most, stay on the bench even after they are eligible to retire. And,
that has been an enormous service to the country and to the judi-
cial branch.

But, you have raised other challenges that we do wrestle with.
I want to mention that after sequestration we have been very—I
hesitate to use the word “favorably,” but certainly given very
healthy budgets in the last three cycles. They are enabling us to
pay defenders now where through sequestration we—that we had
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to make cuts. We are very grateful to the Congress for the appro-
priations we have been given over the last 3 years. And, I think
that is a reflection of recognition that we have been good stewards
of public funds. And, if I might correct the Chair on something—
I hesitate to do that, but

Mr. IssA. Oh, please, feel free.

Mr. DurF. Well, I would love to have a $12 billion budget, but
ours is $7 billion. And, it may be that you were referring to court-
house construction projects and others that GSA gets funding for.

Mr. IssA. I was lumping all of it in. You know, some if it goes
to those underpaid Federal judges.

Mr. DUFF. But, we have been given healthier budgets in the last
three cycles because, I think, our appropriators have recognized
that we are efficient, which was the topic of this—of the hearing,
the efficient administration of justice.

And, we are grateful for that. Could we use more resources?
Sure. Do we need the judges filled? Yes. The vacancies. Do we need
more judgeships? And, we have focused on areas where there is an
extraordinarily high caseload, and we have asked for more judge-
ships in some key districts around the country where the caseload
is overwhelming to our judges.

But, if I could speak to what the branch is doing to handle that
within the branch, we are utilizing inter-circuit assignments of
judges and intra-circuit assignment of judges to move judges whose
workload may not be as heavy in some districts into courts where
the workload is overwhelming.

And so, we are trying to manage within the branch without get-
ting more funding from Congress, and more judges, frankly. We are
trying to manage within the branch the increasing workload. And,
we do not have as many judges, workload-wise, as we did 50 years
ago. If you look at the case trends and the growth in the cases in
the Federal courts and the number of judges has not kept pace
with that.

But, we have become more efficient, and I am very proud of our
judges and the staff for the hard work that they have put in
around the country. But, you have raised serious issues and ques-
tions; they are ones that we take to our appropriators as we go
through our budget process.

Many of these issues are—you know, money does not solve every-
thing, but there are areas where it is needed. We have asked for
more, and the Congress has been responsive, for the most part. So,
we are encouraged about that part of it. But, there are other ele-
ments that you have raised that we have a long way to go yet.

Mr. JOHNSON. Well, the issue of judicial pay, if you would get a
little bit further into that. Tell us what the lay of the land is in
terms of judicial pay; how it incentivizes or disincentivizes good
public service.

Mr. DUFF. Well, our pay has been adjusted. The cost of living in-
creases, that were denied over the past years, have been rein-
stated. And so, adjustments have been made that have made up for
the lost cost of living adjustments.

And so, the pay issue that you and I worked so hard on a few
years back has been alleviated to a great degree. But, it is certainly
an issue, I think, for public servants, generally. The rate of pay,
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your salaries, are, I think, frankly, in need of review. And so, that
is an issue that thankfully within the branch, because of the make-
up on the lost COLAs, has been relieved somewhat.

But it is important—as we have talked in years past—it is a very
important incentive to get people into public service. People do not
devote their careers to this to get wealthy, obviously. They are de-
voted public servants and they want to serve the country.

But, to attract the best, you have to be at least competitive with,
you know, the cost of living in an area of the country, certainly
here and in major cities, that you can attract good people to the
service. So, it is a very important element of public service, and I
think it deserves consideration. It is not a time, of course, when
that is going to get a lot of sympathy.

I think the Chairman alluded in his opening remarks about the
views of the public about our public service, generally, and the low
regard the polls would indicate. We have got work to do to per-
suade the public that we are serving them well, and then we can
look at the pay issue again, I think. But, not until.

Mr. JOHNSON. Thank you. I want to thank the Chair for being
quite judicious with the—or more than judicious with the time for
my questions. Thank you.

Mr. IssA. The gentleman’s questions were very appropriate. I
thank the gentleman. In closing, I will recite from my prepared
notes: “$13.29 billion is the budget, much of it not discretionary.”

Obviously, you have pay, you have retirements in that. About
less than half of it goes to the court operations as you would over-
see it. And, I bring it up, actually, because it is so small. You are
a very small branch of government, the total amount that is allo-
cated, considering there is 320 million Americans, is small.

And, T am going to close with a comment, but it is one that I
want to make sure that is on the record: the growth of the use of
the Federal court system, far beyond what it was ever intended to
adjudicate, is part of the reason that we, today, spend a consider-
able amount of time talking about Federal judges; and the 90 or
so vacancies, 31 not referred yet to the Senate, but the remainder
who pend before the Senate.

If we took every gun case, every car theft case, every civil suit
that could be in State court, what we would discover is, the vast
majority of that—other than immigration—considered by the
court—and I am leaving bankruptcy and the specialties out—would
in fact, not be there.

As someone who has watched patent cases be put behind endless
amounts of criminal cases, all of which are illegal in every State
in the Union for crimes committed in a single State, what we dis-
cover is that we, in Congress, have, in fact, given you a growth op-
fporgunity that we have not fully funded, and are unwilling to fully

und.

So, I might suggest, in closing, that a future hearing by this
Committee, and a series of looks that go along with Chairman Sen-
senbrenner’s view, that we need to take a close look at why we fed-
eralize that which the States could do, while we ask our Federal
judges to spend a great deal of their time reliving their time as
D.A.s and State judges, rather than focusing on immigration, pat-
ent, true interstate activity, and other areas that would only be
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possible to be tried in the Federal courts. That is sort of my talking
point close.

At this point, I would like to thank our witness for his very
lengthy discussion, it has been very helpful. This does conclude to-
day’s hearing. But, without objection, all Members, both present
and not present, will have 5 legislative days to provide additional
written material, and, with the indulgence of our witness, provide
additional questions and follow-ups that you may be able to an-
swer.

Mr. DUFF. Happy to, Mr. Chairman.

Mr. IssA. I thank you. And, with that, we stand adjourned.

[Whereupon, at 11:32 a.m., the Subcommittee was adjourned
subject to the call of the Chair.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

Response to Questions for the Record from James C. Duff, Director,
Administrative Office of the United States Courts

I Waiann

Congress of the Wnited Dtates
Fiouse of Representatives

COMMITTEE ON THE JUDMCIARY

Mr. James C. Duff

Director

Administrative Office of the United States Courts
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, NE, Suite 7-110
Washington, DC 20544

Dear Mr. Duff,

The C ittee on the Judiciary’s Subcommittee on Courts, Intelleciual Property, and the
Internet held a hearing on “The Judicial Branch and the Efficient Administration of Justice” on
Wednesday, July 6, 2016 in room 2237 of the Rayburn House Office Building. Thank you for
your testimony.

Questions for the record have been submitted to the Committee within five legislative
days of the hearing, The questions addressed to you are hed. We will appreciate a full and
complete response as they will be included in the official hearing record.

Please submit your written answers to the Subcommittee by Monday, August 22, 2016.
Please send them via email or postal mail to the Committee on the Judiciary, Attention: Eric
Bagwell, 6310 O'Neill Federal Building, Washington, DC, 20515. 1f you have any further
questions or concerns, please contact Eric Bagwell on my staff at (202)-225-5741 or by email:

Eric. Bagwell@mail. house.gov.
Thank you again for your participation in the hearing.

Sincerely,

fof Hollts

Bob Goodlatte
Chairman

Enclosure
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Mr. James Duff
Tuly 25, 2016
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Questions for the record from Representative Ted Deutch (FL-21)

Question 1:

The present structure of having the federal delender systent in the judiciary gives federal judges
immense authorily to review and determine the reasonableness of costs in specific cases; select
privale altorneys to be assigned to represent criminal defendants in front of them; approve
staffing in federal defender offices; select federal defenders to head offices; manage the budget
for the entire federal defender system; and create policies and procedures that impact the
operations of the federal defender system,

[n June 2015, Chief Justice John Roberts appointed an Ad Hoc Committee — also referred to as
the “Cardone Committee” — to conduct a thorough review of the Criminal Justice Act (CJA) to
cvaluate the structure of the foderal defender system. The Committee is chaired by US District
Court Judge for the Western District of Texas Kathleen Cardone. Also, US Court of Appeals
Courl Judge BEdward Prado is sorving on the Committee. Judge Prado led a similar review of the
Criminal Justice Acl in 1993 which called for greater independence of the federal defender
system {rom Lhe judiciary.

Since beginning its review, the Committee has held numerous public field hearings around the
country and received thousands of pages of written testimony. The Committee is presently
completing its fact-finding and putting together their report and recommendations for release in
the spring of 2017.

Will the Administrative Office of the Judicial Conference make available to Congress the
complete report and any recommendations that arc produced by the Cardone Committee? Will
the report and recommendations be made available to the public?

Question 2:

As the Cardone Committee completes its work for the Judiciary, will you support greater
independence for the defense function?

Question 3:

Would you agree that an independent defense function is essential for protecting constitutional
rights und that the defense function is not primarily a service to the judiciary like clerks and
probation officers? Moving forward, how will you help ensure that the defense [unction remains
free of judicial interference?
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Fuly 25, 2016
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Question 4;

On June 3, 20186, the National Association of Criminal Defense Lawyers (NACDL) submitted
written testirmony Lo the Cardone Committee. In the writien testimony, NACDL describes
having *heard new accounts of inexplicable and arbitrary voucher culling, including efforts Lo
recoup compensation, even without any suggestion that the compensation requested, authorized,
and paid was improper or inaccurate,” These reparts are extremely troubling, Are these reports
true?

Question 5;

Recently, judges in the Western District of North Carolina dissolved a Community Defender
Organizalion in favor of a Federal Defender Office because the judges were unhappy with the
selection of the head of the office. T also understand that the Federal Defonders [rom around the
country were opposed to the change and viewed the move as interfering with the independence
of the office. What is your position on judges having the authority to choose the head of a
federal defender office?

Question 6:

Testimony submitted to the Cardone Committee has revealed that in many districts the use of
outside services, including investigators and experts, by CJA panel members is less than 5
percent. What is your position on judges deciding whether CJA panel members are allowed to
hire investigators or experts? In your view, is the low rate of CJA pancl members using
investigators or experts 4 problem?



ADMINISTRATIVE OFFICE OF THE

UNITED STATES COURTS
JAMES C. DUFF
Director WASHINGTON, D.C. 20544
August 22, 2016

Honorable Bob Goodlatte

Chairman

Committee on the Judiciary

United States House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

Thank you for inviting me to testify before your Committee’s Subcommittee on
Courts, Intellectual Property, and the Internet on July 6, 2016, regarding The Judicial
Branch and the Efficient Administration of Justice. 1 am providing the following
responses Lo the six hearing questions forwarded to me in your letter of July 25, 2016
(enclosed).

Question 1:

The Judicial Conference of the United States is the policy-making body for the
federal judiciary. By statute, the Chief Justice of the United States presides over the
Judicial Conference. The Director of the Administrative Office of the U.S. Courts serves
as Secretary to the Judicial Conference,

Judicial Conference policy supports a periodic, comprehensive, and impartial
review of the Criminal Justice Act program.! Accordingly, the Chief Justice appointed a
Commiltee to Review the Criminal Justice Act Program (“Review Committee™), chaired
by Judge Kathleen Cardone from the United States District Court for the Western District
of Texas.

The Review Committee held seven public hearings in the last year and is currently
cvaluating a wide range of issues related to the administration and operation of the
Criminal Justice Act, under which representation is provided for defendants who are

' JCUS-MAR 93, p. 28.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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financially unable to retain counsel in federal criminal proceedings. The Review
Committee is scheduled to complete its report in April 2017 and will submit it to the
Judicial Conference for review. Typically, committee reports to the Conference are
available to the public upon request after the Conference meets. The Judicial Conference
may then report to Congress and take other action as it deems appropriate.

Question 2;

Among the issues included in the scope of the Review Committee’s study is a
review ol “the national structure and administration of the defender services program
under the CJA,»* and the Commitiee may report to the Judicial Conference with
suggested reforms. In 1993, the Judicial Conference rejected a recommendation ol the
Prado Committee to create an independent “Center for Criminal Defense Services™
within the Judicial Branch.® Based on insights gained in the intervening years, the
Judicial Conference will carefully consider the current Review Committee’s suggestions
on this and any other subject.

Question 3:

I agree that the constitutional right to counsel requires independent legal
representation and the functions of defense counsel differ from functions of clerks and
probation officers. The Review Committee currently is evaluating a wide range of issues
related to improving representation for defendants who are financially unable to retain
counse! in federal criminal proceedings, including “the impact of judicial involvement in
the selection and compensation of federal public defenders and the independence of
federal defender organizations” and “judicial involvement in the appointment,
compensation, and management of panel attorneys and investigators, experts, and other
service providers.” The Judicial Conference will carefully consider the Review
Commillee’s mdings and recommendations,

Question 4:

Tursuant to 18 U.S.C. § 3006A, the review and approval of vouchers for panel
attorneys appointed under the Criminal Justice Act is the responsibility of the courts
themselves, not of the Administrative Office of the U.S. Courts. I have no information
regarding the particular allegations in Question 4, but I am aware that this has been
expressed as a recurring concern for panel attorneys. Generally, Judicial Conference
policy provides, “Courts should be discouraged from peremptorily reducing fees to panel

2 Review Committee's Scope of CJA Review, 13 (enclosed).
? JCUS-MAR 93, p. 24.
* Scope of CJA Review, 1 and 3.
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attorneys and should strive to create a system that ensures fair compensation to such
attorneys.™ Judges also are advised “not to delay or reduce vouchers for the purpose of
diminishing Defender Services program costs.”®

Question 5:

The Criminal Justice Act (“CJA™) requircs cach judicial district to develop a plan
consistent with the Sixth Amendment’s mandate of right 1o adequate and competent
representation regardless of the defendant’s financial ability to retain counsel. The CJA
allows districts with at least 200 defendants requiring representation in a single year to
establish either a Federal Public Defender Office (FPDO) or a Community Defender
Office {(CNQ).” The choice of FPDO or CDO is documented in a district’s CJA plan and
can be modified with the approval of the judicial council of the circuit.® Through the
CJA, Congress also established that the authority to appoint a Federal Public Defender in
districts with an FPDO rests with the court of appeals of the circuit.”

In April 2015, the Western District of North Carolina Board of Judges approved a
change in the district’s CJA plan to transition from a CDO to an FPDO and the Judicial
Council of the Fourth Circuit approved the district’s modified CJA plan in November
2015. The Western District of North Carolina District Court judges believe an FFDO
will best meet the right to counsel needs of the district by improving recruitment of staff
attorneys and prefer the FPDO model which employs the Judiciary’s accounting and
fiscal controls and applies standard conflict of interest policies for all federal public
defender employees.

The CIA Review Committee is currently studying “the national structure and
administration of the defender services program under the CJA,”'® and may make
recommendations to the Judicial Conference regarding this and other issues.

Question 6:

Congress addressed this issue in 18 U.S.C. § 3006A(e) and provided a process for
the provision of services other than counsel, including experts, for persons who are
financiatly unable to obtain them. The Review Committee is currently studying
“[jJudicial involvement in the appointment of, compensation, and management of panel

3 JCUS-SEP 95, p. 60.

¢ JCUS-MAR 06, p. 16.

7 See 18 U.S.C. § 3006A(g)(1).
8 See id. § 3006A(a).

9 See id § 3006A(g).

1 Scope of CJA Review, 13.
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attorneys and investigators, experts, and other service providers.”!! The Committee may
make recommendations to the Judicial Conference regarding these issues, which the
Conference will carefully consider.

Conclusion

If we may be of further assistance to you in this or any other matter, please do not
hesitate to contact me or the Office of Tegislative Affairs, Administrative Office of the
United Siates Courls, al 202-502-1700.

Sincerely,

élm c.\)%

James C. Duff
Director

Enclosures

cc:  Honorable John Conyers, Jr.

1, 3.
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Scope of CJA Review
Judicial Conference policy supports a periodic, comprehensive, and impartial review of the CJA
program. (JCUS-MAR 93, p. 28) Consistent with the first such review completed in 1993, this
review should include the following issues:
(1) The impact of judicial involvement in the selection and compensation of federal public
defenders and the independence of federal defender organizations {federal public
defenders and community defenders):

{2) Equal employment and diversity efforts in the federal defender organizations;

{3) Judicial involvement in the appointment, compensation, and management of panel
attorneys and investigators, experts, and other service providers;

{4) The adequacy of compensation for legal services provided under the CJA, including
maximum amounts of compensation and parity of resources in relation to the prosecution;

(5) The adequacy and fairness of the billing, vaucher review, and approval processes relating
to compensation for legal and expert services provided under the CJA;

(6) The quality of representation under the CJA;

(7) The adequacy of support provided by the Defender Services Office to federal defender
organizations and panel attorneys;

(8) The adequacy of reptesentation ol panel attorneys on matters stemming [rom CJA
representations, such as contempl, sanctions, ineflective assistance of counscl, and
malpractice claims;

(9) The availability of qualified counsel, including for large, multidefendant cases;

(103 T'he timeliness of appointment of counsel;
(11) The provision of services or funds to financially eligible arrcsted but unconvicted persons
for noncustodial transportation and subsistence expenses, (including lood and lodging)

prior to, during, and after a judicial proceeding;

(12) T'he availability of reliable data to evaluate the overall cost and elfectiveness of the
tederal detender program;

(13} An examination of the national structure and administration of the defender services
program under the CJA; and

(14} The availability and effectiveness of training services provided to federal defenders and
panel attorneys.
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