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S. 1603, S. 1818, S. 2040, S. 2041, AND S. 2188

WEDNESDAY, MAY 7, 2014

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:30 p.m. in room
628, Dirksen Senate Office Building, Hon. Jon Tester,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

The CHAIRMAN. Welcome, and the Committee will come to order.

This afternoon the Committee is holding a legislative hearing on
five bills affecting lands in Indian Country.

Before I get started, I want to take a moment to recognize a trib-
al leader that we lost earlier this week, Billy Frank. Billy fought
tirelessly on behalf of tribes to help protect and preserve fishing
rights for tribes in the northwest and throughout Indian Country.
His efforts led to a greater collaboration between tribes, State and
the Federal Government. He was a true leader.

It seems appropriate that while we are discussing land and
water rights today, we acknowledge the legacy of such a great in-
spiration to so many folks throughout Indian Country.

Turning to the business at hand, we are going to first discuss S.
2188, which would reaffirm the Secretary of Interior’s authority to
take land into trust for all federally-recognized tribes. This author-
ity was first established in the Indian Reorganization Act of 1934
and was intended to reverse the impacts of the allotment era,
which led to tribes losing nearly 80 percent of the lands promised
to them through treaties, executive orders and Congressional acts.

This authority was recently called into question when the Su-
preme Court issued its decision in Carcieri v. Salazar in 2009. The
Carcieri decision went against 75 years of administrative precedent
and has created two classes of tribes. Since the decision came
down, tribes, tribal organizations and other stakeholders from
throughout Indian Country have asked this Committee to bring
certainty and equality back to the land in trust process.

The impacts of the Carcieri decision have resulted in lost eco-
nomic opportunities, stalled tribal infrastructure projects, increased
litigation and bureaucratic delays at the Department of Interior
and disparate treatment of tribes.

For all these reasons, I have introduced S. 2188 to ensure that
all tribes are able to continue reacquiring their homelands and cre-
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ate economic development opportunities for their communities.
Senator Moran has joined me and others are co-sponsoring this bill.
And we will hear from our colleagues as Senator Moran has joined
us today, and we welcome you, Senator Moran, we look forward to
your comments in just a minute.

This issue has remained a priority for Indian Country. And since
this really is a non-partisan issue, I urge my colleagues on both
sides of the aisle to finally fix the Supreme Court’s mistake.

In addition to the Carcieri bill, we are going to discuss S. 1603,
the Gun Lake Trust Land Reaffirmation Act. The tribal lands in-
volved in this bill are subject to another recent Supreme Court de-
cision which created even greater uncertainty with regard to lands
placed into trust by tribes.

In Salazar v. Patchak, the Supreme Court held that land placed
into trust by the Secretary of Interior can be challenged by an indi-
vidual for up to six years after the land is placed into trust. This
ruling would inhibit development of tribal lands for years after
they are acquired.

S. 1603 would ratify and confirm the Secretary’s taking of land
into trust for the Gun Lake Band in Wisconsin. The Gun Lake
Band was recognized through the Department’s Federal acknowl-
edgment process just 16 years ago. The land in question is the only
property the Band owns in trust and is used for economic develop-
ment, which provides funds for the tribal government and social
services for the community. Gun Lake Chairman D.K. Sprague will
provcilde testimony on this bill and discuss its importance to the
Band.

We are also going to discuss S. 1818, the Pyramid Lake Paiute
Tribe-Fish Springs Ranch Settlement Act. This act would ratify a
settlement agreement between the tribe and Fish Springs regard-
ing tribal water rights. Chairman Lowery of the Pyramid Lake Pai-
ute Tribe will testify today on this bill.

Finally, we are going to hear about two bills affecting the Sho-
shone Bannock Tribes of the Fort Hall Reservation in Idaho. Sen-
ator Crapo has introduce S. 2040 and S. 2041, both of which would
resolve some of the land issues regarding Fort Hall Reservation. I
will let Senator Crapo discuss those bills a bit more when he
shows. And we will hear from Chairman Small of the Fort Hall
Reservation as well.

With that, I will turn it over to my ranking member and Vice
Chair, Senator Barrasso.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you very much, Mr. Chairman, for
scheduling this legislative hearing today. I want to welcome my
good friend, Senator Jerry Moran, to the hearing. I look forward to
hearing from you, Senator Moran.

We have several witnesses for today’s hearing, so I will be brief.
The Committee is considering several bills that deserve our careful
consideration. Mr. Chairman, you introduced S. 2188 to address
the Secretary of Interior’s authority to take land into trust for
tribes. It is an issue that is going to require meaningful dialogue
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among many parties, Congress and the Administration. I want to
thank you for your leadership, Mr. Chairman, on this complex mat-
ter. I also want to thank the witnesses for traveling here today and
look forward to the testimony.

The CHAIRMAN. Thank you, Senator Barrasso.

We will now hear testimony from Senator Jerry Moran. Senator
Moran has worked very hard on S. 2188. I very much appreciate
the partnerships we have had on many issues, and this is right at
the top of the list.

I want to thank you for all you do, and thank you for taking time
out of what I know is a busy schedule to come talk to us about this
important issue. So with that, you may begin.

STATEMENT OF HON. JERRY MORAN,
U.S. SENATOR FROM KANSAS

Senator MORAN. Mr. Chairman, thank you very much.

Before my colleague Senator Barrasso walked in, I finally, for the
first time in my life, thought I might have your undivided atten-
tion.

[Laughter.]

Senator MORAN. I appreciate the chance to be in front of you and
in front of Dr. Barrasso. I come today in support of S. 2188, that
legislation you just described, both of you described, to fix the 2009
court decision, Carcieri v. Salazar.

In my time in public service, I started as a state senator. The
first assignment as a new member of the Kansas legislature, I hap-
pened to have a law degree, and I was the most junior member.
That resulted in me becoming the chairman of the legislative com-
mittee on Indian gaming in our State. I spent the next year and
a half or so in front of a Federal district judge negotiating Indian
compacts, gaming compacts under IGRA.

We have four native tribes in our State. While none of them were
in my Congressional district as a House member, they all are cer-
tainly in Kansas. I indicated to myself that when I became a mem-
ber of the United States Senate, I would take a broader issue and
get involved in issues that affect tribes in my State, and ultimately
tribes across our Country.

So I am pleased to be able to be here and urge you and your col-
leagues to deal appropriately, quickly, thoughtfully with this issue,
with the issues that arrive from Carcieri.

When I meet with tribal leaders, the issue that comes up time
and time again is this Supreme Court decision. It has become more
evident to me that it is a greater and greater problem as a result
of other court decisions subsequent to Carcieri. And it is one that
I think is important for us to address.

And I come here certainly as a member of the United States Sen-
ate, as a Kansan. But I come with a view that tribes have been
burdened for a long time with the uncertainty over fee-to-trust
claims, eroding tribal sovereignty, economic development. For five
years, there have been two classes, as you described, of Native
Americans, of tribes, those who were recognized prior to 1934, prior
to the 1934 Indian Reorganization Act, and those who were recog-
nized thereafter. This creates, in my view, an unnecessary and an
irrational divide between, in a sense, the haves and the have-nots,
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the tribes that may put their land into trust and move forward
with economic development plans and tribes who are left in limbo,
wondering if land into trust applications will be successful, many
times after devoting significant resources and I would significant
limited resources for costly litigation, trying to accomplish the goal
of being recognized.

The narrow definition of a tribe strips a post-1934 tribe of its
ability to regulate land for economic activity. It put post-1934
tribes at risk of losing legal protections under the Constitution and
business practices. And it costs this Country, certainly Native
Americans, jobs and resources.

Additionally, the already backlogged fee to trust process becomes
even more complicated with the ambiguities created by Carcieri. It
requires the Department of Interior’s finite resources and personnel
to evaluate fee to trust claims and defend against lawsuits.

The proposed legislation is simple. It reaffirms the authority of
the Secretary of Interior to take land into trust and to return us
to that pre-2009 status quo. In my view, our Nation’s tribes are
overwhelmingly supportive of a clean, so-called clean Carcieri fix.
And it doesn’t seem to matter about size or economic wealth of
those tribes.

In fact, I received a letter from one of my own tribes in Kansas,
the Prairie Band of Potawatomi, in support of a clean fix. I was im-
pressed by the fact that their support for this legislation is there
despite the fact they indicate they will not be directly affected.
They are directly affected by Carcieri.

I also believe that this legislation is in line with conservative
principles. I think Republicans have long held beliefs that the best
way for individuals to succeed and to prosper, for communities to
thrive and grow, is with less government intrusion. And Carcieri
in my view complies with that kind of philosophy, that kind of
thought. A Carcieri fix will help fulfill our obligations to Native
Americans. It will encourage tribal sovereignty. It will foster eco-
nomic opportunity and investment. And it eliminates uncertainty.

Republicans, me being one of them, are often decrying the fact
of the uncertainty that government puts in the place of people,
businesses across the Country. And I think we can take a valuable
step in reducing the uncertainty that this issue Carcieri and its
consequences, the uncertainty it places upon tribes, tribal leaders
and the individual members of those tribes who would benefit from
economic growth and opportunity.

It just seems to me that it is a common sense solution to a prob-
lem that was manufactured in 2009. In conversations with tribal
leaders, they make clear to me that Native Americans want to
achieve what I call the American dream. In my view, that is our
most primary responsibility as citizens and us certainly as mem-
bers of the United States Senate, is to make certain that every
American has the opportunity to pursue the American dream. That
certainly involves the ability to start a business, to create jobs, to
provide a better future for our children and grandchildren. I en-
courage my colleague to support this legislation and help make
that dream a reality for all Americans.

Mr. Chairman, Ranking Member Barrasso, thank you for the
honor that it is to be able to testify in front of your Committee.
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The CHAIRMAN. Thank you for being here. As I said earlier,
thank you for your comments, we very much appreciate them.

If this was an easy issue, it would have been fixed a long time
ago. But I am confident that us working together, we are not going
to get all the Ds, we are not going to get all the Rs, but us working
together will get enough to get this thing across the finish line and
add a little certainty, as you spoke of.

So thank you, Senator Moran.

Senator MORAN. Thank you very much.

Senator Crapo?

STATEMENT OF HON. MIKE CRAPO,
U.S. SENATOR FROM IDAHO

Senator CRAPO. Thank you, Mr. Chairman, not only for holding
this hearing but for including two of my pieces of legislation in it.
I deeply appreciate that. And I also want to thank and express my
appreciation to Chairman Small for his willingness to join us at to-
day’s hearing.

The Chairman and I have been working on this legislation for
the past three Congresses now. We hope this is the last time that
this Committee will need to hear from us on this issue.

S. 2040, the Blackfoot River Lands Settlement Act, embodies the
terms of a negotiated settlement between the Shoshone-Bannock
Tribes’ non-Indian litigants and the State of Idaho relating to the
ownership of land and water rights. In an 1867 executive order,
President Andrew Johnson established the boundaries of the Fort
Hall Indian Reservation for the Shoshone-Bannock Tribes in east-
ern Idaho, including the reservation’s northern border tracing the
then-location of the Blackfoot River.

In 1964, the U.S. Army Corps of engineers, on behalf of the
Blackfoot River Flood Control District Number 7, completed a flood
control project that resulted in channel realignment of the Black-
foot River. The resulting property holdings that have come from
that have tribal-owned lands north of the new river course and
non-tribal lands south of the new river course, severing several
contiguous land holdings and creating situations and creating own-
ership disputes.

The BLM Cadastral surveys dating to 1999 show 44 tribal and
non-Indian parcels are affected, covering 13.49 linear miles and ap-
proximately 68 acres, 37 acres to non-Indians and 31 acres to tribal
members. S. 2040 would extinguish all claims and all past, present
and future, right, title and interest in and to tribal lands and the
non-Indian land. Enactment of this settlement is in the benefit of
all of the affected stakeholders as the tribe and the United States
are expected to pursue trespass actions against non-Indian land-
owners and condemnation of their lands.

Mr. Chairman, absent action on the legislation, an outcome no
one wants, there are going to be contested legal proceedings. In
order to move S. 2040 though the Committee and the full Senate,
we removed the authorization for appropriations. All affected par-
ties, including the tribes north bank non-Indian landowners and
the Blackfoot River Flood Control District, have agreed to forego
congressionally-directed compensation in lieu of advancing this bill.
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Instead, the bill would take the lands located on the north side
of the Blackfoot River into trust. The negotiated settlement would
then transfer the southern tribal land to the flood control district,
which would in turn compensate the non-Indian landowners
through the sale of those lands.

As you can see, the tribes would no longer be compensated mone-
tarily under S. 2040. But I am currently, Mr. Chairman, exploring
several alternatives separate from this bill, to keep the tribes
whole.

Because we have removed the score, I expect Congress to act
swiftly on the legislation now that is before us. Thank you, Mr.
Chairman.

Finally, just briefly, on the second piece of legislation, I am
pleased that the Committee will also hear testimony regarding S.
2041, which would repeal an outdated and archaic Congressional
authorization. On May 31, 1918, Congress authorized the U.S. De-
partment of Interior to reserve a 120-acre tract of land within the
Fort Hall Reservation for the establishment of a local town site. Al-
though we aren’t entirely sure on the Congressional intent, we
think this was either to provide unneeded Federal oversight within
the reservation or to help the tribes market their agriculture in a
central location. Perhaps both.

Regardless, this town site never came to fruition. In 1966, 48
years later, the Interior Department restored four of the acres and
the tribes are now seeking restitution of the remaining 111 acres.

Bingham County, which currently owns this land, fully supports
this bill. Bingham County and the tribes currently operate under
a memorandum of agreement in which the county does not assess
property taxes and defers to the tribes on regulatory authority and
zoning issues occurring on the tract. In turn, the tribes provide all
essential government services.

Although this cooperative agreement works well, Bingham Coun-
ty would like to officially absolve itself from liability concerns stem-
ming from its ownership, and the tribes would like to purchase the
property at fair market value. It is my hope that this important
legislation will be reported favorably out of Committee also during
our next business meeting.

And again, Mr. Chairman, I thank you for your action on these
two important pieces of legislation to us.

The CHAIRMAN. Thank you, Senator Crapo, and we appreciate
your leadership on these issues, as I know they are critically im-
portant to you and to the Native Americans you represent in the
United States Senate, and quite frankly, to the non-Natives. So
thank you.

Kevin, you will be up to bat shortly. It is good to see you again
this week. It has become a weekly thing. We appreciate your com-
ing in and enlightening us on issues of importance, in this case the
five bills that are on the docket today. Kevin Washburn, who lit-
erally needs no introduction to this Committee at this point in time
but maybe to some folks that are in the crowd. Kevin is the Assist-
ant Secretary for Indian Affairs at the Department of the Interior.

I would like to remind our witnesses today, and Kevin, you know
the rules, five minutes. Your entire testimony will be a part of the
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record. But we want to thank you for your time to be here today.
We appreciate and value your input, and you may begin.

STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT
SECRETARY—INDIAN AFFAIRS, U.S. DEPARTMENT OF THE
INTERIOR

Mr. WASHBURN. Thank you, Chairman, thank you, Vice Chair-
man and Senator Crapo. Thanks for having me here again. It is al-
ways a pleasure to come.

I will move quickly the five bills we have to testify on. Because
I have written statements on each of them.

First, Carcieri. Senator Moran could not have stated it better.
Home ownership, having a home is the American dream. Frankly,
the Carcieri decision sort of got in the way of that dream for a lot
of tribes. And we need to solve that. We have numerous challenges
now to our land into trust applications. We think this is the most
important thing we can do, is help tribes restore their homelands.
So we strongly urge you to fix that.

And I don’t think I need to say a whole lot more about that. We
have been pretty consistent and our testimony is strong.

The Gun Lake Bill, S. 1603, we support that bill. The Gun Lake
Tribe, like other tribes, needs to have a homeland. And this would
be the tribe’s homeland. They don’t currently have land into trust,
and they were affected and they are litigating for their lives, their
homes, in the Patchak case. We have done what we can to try to
help them with our Patchak patch, and to help all tribes, that we
created last fall. But there is more to be done. We support S. 1603,
and we also support the Carcieri fix, because it would help all
tribes in this situation.

Moving on to S. 1818, we support Chairman Lowery and his at-
tempt to get this issue resolved. We have no objection to this bill.
We have not been involved in these negotiations. But this bill
seems to be cost-free to the United States. And it appears to re-
solve some important claims. We congratulate the Pyramid Lake
Tribe for exercising self-determination in this way, by moving for-
ward. We weren’t particularly involved in this, the United States
was not. But the tribe has exercised self-determination in seeking
to resolve issues itself. So we congratulate them on that and are
fully supportive of their efforts. We have no objection to this bill.

Last, let me take up the two Shoshone-Bannock bills. I know
Chairman Nathan Small will testify, so I won’t need to take a
whole lot of time on this. We support the aims of S. 2041. We have
a little interest in more clarity, because we would have to imple-
ment this bill. So we would like to have a little more clarity, as we
have explained further in our written testimony. But we certainly
support its aims and we are grateful to Senator Crapo for this bill.

We also would state support for the Blackfoot River Land Ex-
change Act. This is a bill we have looked at before in a different
form. We congratulate the tribe and Senator Crapo for improving
the bill since we saw it last and given the changes that have been
made, we have no further objection. Indeed, we now support this
bill. So thanks for changing it in a way that we can support it. We
are very grateful for that.
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I don’t need to take much more time, Chairman. I would say that
we are a button-wearing culture in my tribe, and I have my Fix
Carcieri Now button on. It is a little bit of a stunt, but I figure if
President Cladoosby can wear that basket on his head, I can wear
a button on my jacket.

[Laughter.]

Mr. WASHBURN. Thank you, Chairman.

[The prepared statement of Mr. Washburn follows:]

PREPARED STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT SECRETARY—INDIAN
AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

S. 1603

Introduction

Chairman Tester, Vice-Chairman Barrasso, and Members of the Committee, my
name is Kevin Washburn and I am the Assistant Secretary for Indian Affairs at the
Department of the Interior (Department). Thank you for the opportunity to testify
on S. 1603, the Gun Lake Trust Land Reaffirmation Act, a bill to reaffirm that cer-
tain land has been taken into trust for the benefit of the Match-E-Be-Nash-She-
Wish Band of Pottawatomi Indians (Tribe). The Department supports S. 1603,
which applies to the only parcel of land held in trust for the Tribe. The Department
supports legislative solutions that would provide such certainty to all federally rec-
ognized tribes and future acquisitions by the Match-E-Be-Nash-She-Wish Band of
Pottawatomi Indians in light of the Match-E-Be-Nash-She-Wish Band of
Pottawatomi Indians v. Patchak decision.

As this Committee, and Congress, is aware, in June of 2011 the Supreme Court
issued its decision in Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v.
Patchak.! The Supreme Court held in that case that the decisions of the Secretary
of the Interior to acquire land in trust under the Indian Reorganization Act could
be challenged on the ground that the United States lacked authority to take land
into trust even if the land at issue was already held in trust by the United States.
This decision was inconsistent with the widely-held understanding that once land
was held in trust by the United States for the benefit of a tribe, the Quiet Title
Act (QTA) prevented a litigant from seeking to divest the United States of such
trust title.2 The Court held that the Secretary’s decisions were subject to review
under the Administrative Procedure Act even if the land was held in trust and ex-
panded the scope of prudential standing under the Indian Reorganization Act to in-
clude private citizens who oppose the trust acquisition.

Background

On April 18, 2005, the Department issued its decision to acquire approximately
147 acres of land in trust for the Tribe for gaming purposes. The Citizens’ group
Michigan Gambling Opposition (“MichGo”) immediately challenged the decision in
the United States District Court for the District of Columbia under the Indian Gam-
ing Regulatory Act and National Environmental Policy Act (“NEPA”), as well as on
the basis that the Indian Reorganization Act was unconstitutional. The district
court rejected MichGo’s claims, the District of Columbia Circuit Court of Appeals
affirmed, and, in January 2009, the United States Supreme Court denied certiorari
review. The Secretary then acquired the land into trust on January 30, 2009. Short-
ly thereafter in February 2009, the Supreme Court issued its decision in Carcieri
v. Salazar.?

While the MichGo lawsuit was on appeal, David Patchak filed suit in district
court to also challenge the Secretary’s decision, on the ground that the Secretary
is without authority to acquire land in trust for the Band because the Band was
not a federally recognized tribe when the IRA was enacted in 1934. The district
court did not reach the merits of Patchak’s claim, instead holding that Patchak

1132 S. Ct. 2199 (2012).

2See, e.g., Metro. Water Dist. of S. Cal. v. United States, 830 F.2d 139 (9th Cir. 1987) (Indian
lands exception to Quiet Title Act’s waiver of sovereign immunity operated to bar municipality’s
claim challenging increase of tribal reservation and related water rights); Neighbors for Rational
Dev., Inc. v. Norton, 379 F.3d 956 (10th Cir. 2004) (challenge to Secretary’s land into trust deci-
sion barred by Indian lands exception to Quiet Title Act’s waiver of sovereign immunity); Flor-
ida Dep’t of Bus. Regulation v. Dep’t of Interior, 768 F.2d 1248 (11th Cir. 1985) (same).

3555 U.S. 379 (2009).
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lacked prudential standing to challenge the Department’s authority under the In-
dian Reorganization Act. The D.C. Circuit reversed. Ultimately, on June 18, 2012,
in Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak,* the Su-
preme Court held that Patchak had prudential standing to challenge the acquisi-
tion, and that the Quiet Title Act is not a bar to Administrative Procedure Act chal-
lenges to the Secretary’s decision to acquire land in trust after the United States
acquires title to the property unless the aggrieved party asserts an ownership inter-
est in the land as the basis for the challenge.

Until Patchak was decided, prevailing Federal court decisions held that the QTA
precluded judicial review of trust acquisitions after the United States acquired title
to the subject property. The effect of the Patchak decision is that plaintiffs may seek
to reverse trust acquisitions many years after the fact and divest the United States
of its title to the property.

Consequence of the Patchak Decision

The Patchak decision undermines the primary goal of Congress in enacting the
Indian Reorganization Act: the acquisition of land in trust for tribes to secure a land
base on which to live and engage in economic development. The Patchak decision
imposes additional burdens and uncertainty on the Department’s long-standing ap-
proach to trust acquisitions and the Court’s decision may ultimately destabilize trib-
al economies and their surrounding communities. The Patchak decision casts a cloud
of uncertainty on lands acquired in trust under the Indian Reorganization Act, and
ultimately inhibits and discourages the productive use of tribal trust land itself.

Economic development, and the resulting job opportunities, that a tribe could pur-
sue may well be lost or indefinitely stalled out of concern that an individual will
challenge the trust acquisition up to six years after that decision is made.5 The De-
partment has worked to provide more clarity to everyone by amending its land ac-
quisition rules to provide for greater notice of land-into-trust decisions and clarify
the mechanisms for judicial review, depending on whether the land is taken into
trust by the Assistant Secretary for Indian Affairs, or by an official of the Bureau
of Indian Affairs. Without legislation to address Patchak, the Supreme Court’s new
reading of the Quiet Title Act and the Administrative Procedure Act will frustrate
the lives of homeowners and small business owners on Indian reservations through-
out the United States, and undermine the efforts of the United States government
in promoting growing communities and economies in Indian country.

The Patchak Decision Encourages Litigation to Undermine Settled
Expectations

In the Patchak decision, the Supreme Court held that a litigant may file suit chal-
lenging the Secretary’s authority to acquire land in trust for a tribe under the Ad-
ministrative Procedure Act, even after the land is held in trust. The Court reached
this decision, notwithstanding the widely-held view that Congress had prohibited
these types of lawsuits through the Quiet Title Act, which states:

(a) The United States may be named as a party defendant in a civil action
under this section to adjudicate a disputed title to real property in which the
United States claims an interest, other than a security interest or water rights.
This section does not apply to trust or restricted Indian lands. . .

28 U.S.C. § 2409a (emphasis added).

As a result of the Court’s reading of this provision, lawsuits could potentially re-
verse trust acquisitions many years after the fact, and divest the United States of
its title to the property.

The majority in Patchak failed to consider—or even recognize—the extreme result
that its opinion made possible. Divesting the United States of trust title not only
frustrates tribal economic development efforts on the land at issue; more critically,
it creates the specter of uncertainty as to the applicable criminal and civil jurisdic-
tion on the land and the operation of tribal and federal programs there.

Before the Patchak decision, the Secretary’s decision to place a parcel of land into
trust could be challenged only prior to the finalization of the trust acquisition. The
Department had adopted provisions in its regulations governing the trust acquisi-
tion process which ensured that interested parties had an opportunity to seek judi-
cial review. It was the Department’s general practice to wait to complete a trust ac-
quisition until the resolution of all legal challenges brought in compliance with the

4132 S. Ct. 2199 (2012).

528 U.S.C. §2401(a) provides that “every civil action commenced against the United States
shall be barred unless the complaint is filed within six years after the right of action first ac-
crues.”
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process contemplated by the Department’s regulations. This allowed all interested
parties, including those who wished to challenge a particular acquisition, to move
forwzhrd with a sense of certainty and finality once a trust acquisition was com-
pleted.

Certainty of title is important. It provides tribes, the United States and state and
local governments with the clarity needed to carry out each sovereign’s respective
obligations, such as law enforcement. Moreover, such certainty is pivotal to a tribe’s
ability to provide essential government services to its citizens, such as housing, edu-
cation, health care, to foster business relationships, to attract investors, and to pro-
mote tribal economies.

Once a trust acquisition is finalized and title transferred in the name of the
United States, tribes and the United States should be able to depend on the status
of the land and the scope of the authority over the land. Tribes must have con-
fidence that their land cannot be forcibly taken out of trust once the government
has made a final decision.

Conclusion

The Secretary’s authority to acquire lands in trust for all Indian tribes, and cer-
tainty concerning the status of and jurisdiction over Indian lands after such acquisi-
tions into trust, touch the core of the federal trust responsibility. The power to ac-
quire lands in trust, and certainty that such land remain in trust, is an essential
tool for the United States to effectuate its longstanding policy of fostering tribal self-
determination. A system in which some federally recognized tribes cannot enjoy the
same rights and privileges available to other federally recognized tribes is unaccept-
able. The Department supports S. 1603. In addition, this Administration supports
legislative solutions that make clear the Secretary’s authority to fulfill her obliga-
tions under the Indian Reorganization Act for all federally recognized tribes.

S. 1818

Chairman Tester, Vice Chair Barrasso, and Members of the Committee, my name
is Kevin Washburn and I am the Assistant Secretary for Indian Affairs at the De-
partment of the Interior (Department). Thank you for the opportunity to present
testimony for the Department on S. 1818, the Pyramid Lake Paiute Tribe—Fish
Springs Ranch Settlement Act, which would authorize and ratify a settlement agree-
ment negotiated by the Pyramid Lake Paiute Tribe (Tribe) and Fish Springs Ranch
LLC (Fish Springs), resolve litigation brought by the Tribe against the Bureau of
Land Management (BLM), and relieve the United States of any potential liability
related to the settlement. The Department does not object to S. 1818.

Background

In 2006, the Tribe filed a lawsuit in the federal District Court challenging a Bu-
reau of Land Management (BLM) decision to grant to Fish Springs a right-of-way
across federal land for the construction of a groundwater transmission pipeline. In
March 2007, the District Court granted the Tribe’s motion for a preliminary injunc-
tion and enjoined construction related to the pipeline. At this time, the Tribe and
Fish Springs began settlement discussions.

In May 2007, the Tribe and Fish Springs entered into a settlement agreement
(Original Agreement). Under the Original Agreement, in consideration of $3.6 mil-
lion, the transfer of over 6,200 acres of land, and other benefits provided by Fish
Springs, the Tribe petitioned the District Court to dissolve the preliminary injunc-
tion and stay proceedings in the case against BLM. This allowed Fish Springs to
construct the pipeline and begin pumping groundwater according to terms agreed
upon by the Tribe and Fish Springs.

In 2013, the Tribe and Fish Springs entered into a Supplement to the Original
Agreement (Supplemental Agreement) whereby Fish Springs and the Tribe agreed
to seek legislation to settle all claims, if any, of the Tribe and the United States
on behalf of the Tribe and its members for impacts or injuries to existing and
claimed tribal water rights and injuries to tribal trust resources related to ground-
water pumping by Fish Springs. This includes final resolution of the Tribe’s lawsuit
against BLM. Upon enactment of this legislation, Fish Springs will provide an addi-
tional $3.6 million, plus accrued interest, to the Tribe.

S. 1818

Section 3 of S. 1818 would authorize and ratify the Supplemental Agreement en-
tered into by the Tribe and Fish Springs.

Section 4 of S. 1818 includes waivers and releases of claims by the Tribe against
both Fish Springs and the United States. S. 1818 would authorize the Tribe to
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waive claims against Fish Springs and to subordinate its existing and claimed water
rights to the Fish Springs project. The Tribe would also waive claims against the
United States, including claims related to: BLM’s approval of the Fish Springs
project; injuries to the Tribe’s trust and reserved resources related to the project;
and the negotiation of the Original Agreement, the Supplemental Agreement, and
the implementing legislation. Rather than requiring the Department to sign waivers
of claims, S. 1818 would extinguish any claims that the United States could bring
on behalf of the Tribe and its members to the same extent that those claims are
waived by the Tribe.

S. 1818 would ratify an agreement negotiated by the Tribe and Fish Springs. In
addition, it would resolve litigation against the BLM and relieve United States of
any potential liability related to the Fish Springs project, the Original Agreement,
the Supplemental Agreement, and the implementing legislation. S. 1818 would pro-
vide these benefits without any appropriation.

The Original Agreement and the Supplemental Agreement reflect a creative and
cooperative approach by the Tribe and Fish Springs to resolve a dispute regarding
Fish Springs’ use of groundwater and the potential effect to the Tribe’s interests.
These agreements were negotiated without the involvement of the Department.

Therefore, the Department does not object to S. 1818.

S. 2040

Chairman Tester, Vice-Chairman Barrasso, and Members of the Committee, my
name is Kevin Washburn and I am the Assistant Secretary—Indian Affairs at the
Department of the Interior (Department). Thank you for the opportunity to testify
on S. 2040, the Blackfoot River Land Exchange Act of 2014, a bill to exchange trust
and fee land to resolve land disputes created by the realignment of the Blackfoot
River along the boundary of the Fort Hall Indian Reservation.

The Department supports S. 2040.

Background

In 1867, the Fort Hall Indian Reservation was created by Executive Order for var-
ious Bands of the Shoshone and Bannock Indians. Pursuant to the Executive Order,
the Blackfoot River, as it existed in its natural state, formed the northern boundary
of the Reservation. In the 1960’s, the United States Anny Corps of Engineers (Army
Corps) completed a flood control project along the Blackfoot River. The project con-
sisted of constructing levees, replacing irrigation diversion structures, replacing
bridges and channel realignment.

While the flood control project did not change the original boundaries of the Res-
ervation, it realigned portions of the Blackfoot River. Thus, after the Anny Corps
completed the project, individually-Indian owned and Indian lands (approximately
37.04 acres) ended up on the north side of the realigned River, and non-Indian
owned lands (approximately 31.01 acres) ended up on the south side of the realigned
River. Over the years, these parcels of land have remained idle because the land-
owners could not gain access to the parcels of land without trespassing or seeking
rights-of-way across the lands of other owners.

In the late 1980’s, the Snake River Basin Adjudication (SRBA) began to decree
water rights on all streams and rivers within the Snake River basin in Idaho, which
includes the Blackfoot River basin. During SRBA, several non-Indian landowners,
whose lands were affected by the realignment of Blackfoot River, claimed as their
water rights’ place of use lands on the Fort Hall Indian Reservation.

The Shoshone-Bannock Tribes (Tribes) filed objections to these water right claims.
The United States did not file objections on behalf of the Tribes, but has been close-
ly working with the Tribes and monitoring these and related water right claims in
the SRBA. Thus, resolution of the land ownership issues along the realigned por-
tions of the Blackfoot River could resolve related water rights claim in the SRBA.

S. 2040
The primary features of S. 2040 are to:
e authorize the United States to take certain non-Indian lands into trust on be-
half of the Shoshone-Bannock Tribes in Idaho;
e authorize the United States to convey certain Indian lands into fee lands;
e extinguish certain claims that potentially could be asserted by the Shoshone-
Bannock Tribes against the United States;

The Department supports the exchange of these lands because this exchange will
enable the general stream adjudication of the Snake River to be concluded without
interfering with the water rights claims of either party. The Department reviewed
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similar legislation in 2010 and that legislation had several provisions that the Ad-
ministration could not support. The Department congratulates the Shoshone-Ban-
nock Tribes and the parties on improving this legislation, and thanks Senator Crapo
and Senator Risch for working with to remove those provisions that the Administra-
tion could not support.

Thank you for the opportunity to present the Department’s views on S. 2040.

S. 2041

Chairman Tester, Vice-Chairman Barrasso, and Members of the Committee, my
name is Kevin Washburn and I am the Assistant Secretary—Indian Affairs at the
Department of the Interior (Department). Thank you for the opportunity to testify
on S. 2041, the May 31, 1918 Act Repeal Act, a bill to repeal the Act of May 31,
1918. The Department does not have a position on S. 2041.

Background

In 1867, the Fort Hall Indian Reservation was created by Executive Order for var-
ious Bands of the Shoshone and Bannock Indians (Tribe). On May 31, 1918, Con-
gress passed a bill to authorize the establishment of a town site on the Fort Hall
Indian Reservation in Idaho. The Act of 1918 authorized the Secretary of the Inte-
rior to set aside and reserve for town-site purposes a tract of land within the Fort
Hall Indian Reservation. The Act of 1918 also authorized the Secretary of the Inte-
rior to set apart and reserve for school, park, and other public purposes not more
than ten acres in such town site on the condition that Indian children shall be per-
nll1itltfd to attend the public schools of such town under the same conditions as white
children.

The Act of 1918 further authorized the Secretary of the Interior to appraise and
dispose of the lots within such town site and provided that any expenses in connec-
tion with the survey, appraisement, and should be reimbursed from the sales of
town lots, and the net proceeds should be placed in the Treasury of the United
States to the credit of the Tribe and would be subject to appropriation by Congress
for the Tribe’s benefit. Finally, the Act of 1918 provided that any lands disposed of
under the Act of 1918 would be subject to all the laws of the United States and pro-
hibited the introduction of intoxicants into the Indian country until otherwise pro-
vided by Congress.

The Bureau of Indian Affairs’ Northwest Regional office is working with the Tribe
to get an accurate determination of the number of acres that are included in the
townsite area and to determine the actual ownership of the lots in the townsite.
Currently the BIA’s Northwest Regional office is in receipt of fee-to-trust applica-
tions from the Tribe and one fee-to-trust application from a member of the Tribe
for lands located within the township.

The Department is aware that the Tribe acquired ownership of the Fort Hall
Water and Sewer District in 2000 and the Tribe has extended and improved this
system several times over the past 14 years. The Fort Hall Water and Sewer Dis-
trict was operated by a group of citizens that resided within the townsite, but were
unable to continue to operate this system financially. The waterlines, pump stations,
and lifts, along with their main water structure are part of the structures that are
owned by the Tribe. There are a few lots that were originally part of the school re-
serve and remain reserved for that purpose.

S. 2041
The primary features of S. 2041 are to:

e repeal the Act of May 31, 1918 (which authorized the Secretary of the Interior
to set aside and reserve a tract of land within the Fort Hall Indian Reservation,
Idaho, for town-site purposes),

o gives the Shoshone-Bannock Tribes of the Fort Hall Indian Reservation the ex-
clusive right of first refusal to purchase at fair market value any land set aside
or apart under the Act of 1918 and such lands are offered for sale,

e directs the Secretary of the Interior to place lands in trust for the Tribe or a
member of the Tribe where the lands subject to the Act of 1918, were (1) ac-
quired before enactment of S. 2041, and (2) are acquired on or after the enact-
ment of S. 2041 that is set aside or apart under the Act of 1918.

The Department supports the aims of S. 2041. The Department would like to
work with the Tribe and the sponsors of the legislation to gain more background
information on the status of the lands covered by the Act of May 31, 1918, and ob-
tain current ownership information of the subject lands by the Tribe and members
of the Tribe. For clarity, the Department prefers such legislation include the legal
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descriptions of the affected land. This insures that the Department understands the
will of Congress and can execute the law effectively.
Thank you for the opportunity to testify on S. 2041.

S. 2188

“But there’s more we can do to return more control to your communities. . . .
It’s why we’ll keep pushing Congress to pass the Carcieri fix,

so that more tribal nations can put their land into federal trust.”

—President Barack Obama, Nov. 2013.

I. Introduction

Chairman Tester, Vice Chairman Barrasso, and Members of the Committee, my
name is Kevin Washburn and I am the Assistant Secretary for Indian Affairs at the
Department of the Interior. Thank you for the opportunity to present the views of
the Department of the Interior on S. 2188, a bill “to amend the Act of June 18, 1934,
to reaffirm the authority of the Secretary of the Interior to take land into trust for
Indian tribes.”

Since 2009, the Obama Administration has consistently expressed strong support
for a legislative solution to the Carcieri decision. Since FY 2012, the President has
repeatedly included language to address the Carcieri decision in the Budget, reflect-
ing this Administration’s position for a legislative solution to resolve this issue. Sec-
retary Sally Jewell has reaffirmed the need for a legislative solution, stating “[t]he
Carcieri decision represents a step back toward misguided policies of a century ago
and is wholly inconsistent with the United States’ long-standing policy of self-gov-
ernance and self-determination.” S. 2188 is consistent with the President’s Budget
and I am here today to express the Administration’s strong support for S. 2188.

In a time of limited resources, the Carcieri decision exacerbates the challenges we
are tackling in Indian country. Tribal dollars that had been used to protect children
and elders, provide housing and water, or protect tribal cultural sites are instead
expended to jump through hoops created by Carcieri. These judicially created hoops
pull the Department’s resources away from some of the fundamental priorities of
this Administration and this Committee—education, social services, energy and eco-
nomic development. S. 2188 alleviates these costs without any increase in the fed-
eral budget and restores the regular order of decision making that existed for dec-
ades before the Carcieri decision.

As 1 testified last year, we characterize homeownership as the American dream
and the fee-to-trust process is about ensuring that tribes have homelands. S. 2188
ensures that no tribe is denied that dream because of Carcieri. This Administration
has worked hard to ensure that tribes have homelands for their people. Since 2009,
the Department has acted on over 1,500 applications and accepted approximately
248,000 acres in trust for tribes. The vast majority of these acquisitions were for
agricultural, governmental, housing and economic development purposes—only
7were for gaming. S. 2188 will clarify the Department’s authority to ensure that all
tribes have homelands for their people, thereby eliminating the costs imposed by
Carcieri for both tribes and the public.

Since the Carcieri decision, the Department’s leadership has worked with this
Committee, other Senators and Representatives, their respective staffs, and tribal
leaders from across the United States to address the Carcieri decision. In 2009 and
2011, the Department testified in support of legislation similar to S. 2188. The De-
partment incorporates that previous testimony here. S. 2188 will prevent costly liti-
gation and lengthy delays for both the Department and the tribes to which the
United States owes a trust responsibility.

II. Background Regarding the Cause and Outcome of Carcieri

No tribe has felt the impact of the Carcieri decision more directly than the one
at the center of the case, the Narragansett Tribe. Before discussing the con-
sequences of the Carcieri decision on Indian country as a whole, it is important to
remember lands at issue in that case and the impact of the decision on the Narra-
gansett Tribe.

In 1991, the Tribe’s housing authority purchased, in fee simple, approximately 31
acres of land across the street from 1800 acres of lands held in trust for the Tribe.
In 1992, the Tribe’s housing authority transferred the 31 acres to the Tribe with
a deed restriction requiring the land be used for tribal housing. That same year,
the Tribe’s housing authority began construction of an elderly housing project on the
parcel. The Tribe did not acquire a building permit from the town or obtain the
State’s approval for individual sewage disposal systems before beginning construc-
tion because the Tribe believed those permits were not necessary on tribally owned
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land. A dispute erupted with respect to permits the State and town argued that the
Tribe was required to obtain. The Tribe sought to remedy the dispute over those
civil regulatory matters, by filing an application with the Department to have the
31 acres taken into trust. After several federal lawsuits over disagreements regard-
ing the applicability of certain local laws, the Tribe amended its 1996 fee-to-trust
application and the BIA’s Eastern Regional Director agreed to acquire the land in
trust for the Tribe in 1997. The State appealed the BIA’s decision to the Interior
Board of Indian Appeals, beginning the litigation that would go all the way to the
Supreme Court where it resulted in the 2009 Carcieri decision.

I recently visited the Narragansett Tribe’s reservation in Rhode Island, where
Chief Sachem Matthew Thomas and Medicine Man John Brown gave me a tour of
the Tribe’s longhouse, their church and other important lands held by the Tribe.
Among other places, Chief Sachem Thomas brought me to the tract of land at issue
in the Carcieri litigation. There I saw boarded-up vacant homes that the Tribe in-
tended to house their elders. Although construction was complete on the homes in
the early 1990’s, the homes lacked sewer and other infrastructure.

Without the necessary infrastructure, the Chief Sachem told me that these homes
have been vacant since construction was completed approximately twenty years ago.
He also stated that all but two of the elders who were to live in these particular
homes have passed away. The Department of Interior’s 1998 fee-to-trust acquisition
decision of this land, for these homes, was the basis for more than a decade of litiga-
tion which led to the Carcieri decision and its drastic ramifications.

The Narragansett Tribe’s experience makes clear the importance of S. 2188. It il-
lustrates the importance of tribes being able to literally provide homes to their citi-
zens. It illustrates how Carcieri can stifle self-determination and self-governance—
keystone federal policies embedded in the Indian Reorganization Act. The Tribe’s ex-
perience illustrates the real life social and economic impacts of the uncertainty
caused by the protracted litigation. Finally, it shows the administrative burdens
placed on the Department and the resources expended to defend trust acquisitions,
in this case for over a decade. S. 2188 fully addresses these impacts.

III. Consequences of the Carcieri Decision

A. The Carcieri Decision is Contrary to Longstanding Congressional Policy

As noted above, in Carcieri, the Supreme Court was faced with the question of
whether the Department could acquire land in trust on behalf of the Narragansett
Tribe of Rhode Island for a housing project under section 5 of the Indian Reorga-
nization Act. The Court’s majority noted that section 5 permits the Secretary to ac-
quire land in trust for federally recognized tribes that were “under federal jurisdic-
tion” in 1934. It then determined that the Secretary was precluded from taking land
into trust for the Narragansett Tribe, who had stipulated that it was not “under fed-
eral jurisdiction” in 1934.

The decision upset the settled expectations of both the Department and Indian
country, and led to confusion about the scope of the Secretary’s authority to acquire
land in trust for all federally recognized tribes—including those tribes that were fed-
erally recognized or restored after the enactment of the Indian Reorganization Act.
As many tribal leaders have noted, the Carcieri decision is contrary to existing con-
gressional policy, and has the potential to subject federally recognized tribes to un-
equal treatment under federal law.

In 1994 Congress was concerned about disparate treatment of Indian tribes and
passed an amendment of the Indian Reorganization Act to emphasize its existing
policy, and to ensure a principle of administrative equality and non-discrimination.
The amendment provided:

() Privileges and immunities of Indian tribes; prohibition on new regulations

Departments or agencies of the United States shall not promulgate any regula-
tion or make any decision or determination pursuant to the Act of June 18,
1934 (25 U.S.C. 461 et seq., 48 Stat. 984) as amended, or any other Act of Con-
gress, with respect to a federally recognized Indian tribe that classifies, en-
hances, or diminishes the privileges and immunities available to the Indian
gribe re}oative to other federally recognized tribes by virtue of their status as In-

ian tribes.

(g) Privileges and immunities of Indian tribes; existing regulations

Any regulation or administrative decision or determination of a department or
agency of the United States that is in existence or effect on May 31, 1994, and
that classifies, enhances, or diminishes the privileges and immunities available
to a federally recognized Indian tribe relative to the privileges and immunities
available to other federally recognized tribes by virtue of their status as Indian
tribes shall have no force or effect.
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25 U.S.C. §476(f), (g). S. 2188 would effectively reaffirm Congress’s longstanding
principle of treating all federally recognized tribes equally without regard to wheth-
er they were “under Federal jurisdiction” on June 18, 1934.

B. The Carcieri Decision has led to a More Burdensome and Uncertain Fee-to-Trust
Process

Since the Carcieri decision, the Department must examine whether each tribe
seeking to have land acquired in trust under the Indian Reorganization Act was
“under federal jurisdiction” in 1934. This analysis is done on a tribe-by-tribe basis,
even for those tribes whose jurisdictional status is unquestioned. This analysis may
be time-consuming and costly for tribes and for the Department. It may require ex-
tensive legal and historical research and analysis and has engendered new litigation
about tribal status and Secretarial authority. Overall, it has made the Department’s
consideration of fee-to-trust applications more complex.

To help address this issue, the Department’s Solicitor recently issued an M-Opin-
ion interpreting the meaning of “under federal jurisdiction.” The Solicitor concluded
that the Department may take land into trust under the first definition of “Indian”
in the IRA for a federally recognized Indian tribe that can demonstrate: (1) in or
before 1934, the tribe had some course of dealings with the federal government re-
flecting that there were federal obligations to or authority over the tribe; and (2)
that the tribe remained under the authority or responsibility of the federal govern-
ment in 1934. The M-Opinion formally institutionalizes and is consistent with the
analysis the Solicitor’s Office has been using since Carcieri was decided.

Yet the issuance of the M-Opinion does not obviate the need for S. 2188. Instead,
it further demonstrates the importance of S. 2188, as tribes and the Department
must expend considerable time and resources collecting and analyzing historical evi-
dence to support an “under federal jurisdiction” analysis. And even once that work
is completed, the Department faces extensive litigation challenging its “under fed-
eral jurisdiction” analyses and fee-to-trust acquisitions. Such extensive litigation
causes lengthy periods of uncertainty for the tribes and poses barriers to tribal de-
velopment or use of lands that are the subject of a lawsuit. Without enactment of
S. 2188, both the Department and Indian tribes will continue to face this burden-
some process.

IV. S. 2188

S. 2188 would help achieve the goals of the Indian Reorganization Act and tribal
self-determination by clarifying that the Department’s authority under the Act ap-
plies to all tribes, whether recognized in 1934 or after, unless there is tribe-specific
legislation that precludes such a result. The bills would reestablish regular order
in the United States’ ability to secure a land base for all federally recognized tribes.
The language in S. 2188 is identical to language in the President’s FY 2015 budget
proposal for a Carcieri fix.

S. 2188 includes language that expressly ratifies actions taken by the Secretary
of the Interior under the authority of the Indian Reorganization Act to the extent
that such actions are based on whether the Indian tribe was under federal jurisdic-
tion on June 18, 1934. In addition, S. 2188 provides that any references to the Act
of June 18, 1934 contained in any other Federal law is to be considered to be a ref-
erence to the Indian Reorganization Act as amended by the legislation. The Depart-
ment believes both the ratification and reference provisions would be helpful in
avoiding further litigation.

The Department has been consistent in expressing its support for clean and sim-
ple legislation like S. 2188 to reaffirm the Secretary’s trust acquisition authority
under the Indian Reorganization Act, in accord with the common understanding of
this authority that existed in the decades preceding the Carcieri decision. We have
also been consistent in our support of the policy established by Congress in 1994
amendments to the Indian Reorganization Act, which ensures that we do not create
separate classes of federally recognized tribes.

V. Conclusion

The Carcieri decision, and the Secretary’s authority to acquire lands in trust for
all Indian tribes, touches the heart of the federal trust responsibility. Without a
clear reaffirmation of the Secretary’s trust acquisition authority, a number of tribes
will be delayed in their efforts to restore their homelands: Lands that will be used
for cultural purposes, housing, education, health care and economic development.

As sponsor of the Indian Reorganization Act, then Congressman Howard, stated:
“[wlhether or not the original area of the Indian lands was excessive, the land was
theirs, under titles guaranteed by treaties and law; and when the Government of
the United States set up a land policy which, in effect, became a forum of legalized
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misappropriations of the Indian estate, the Government became morally responsible
for the damage that has resulted to the Indians from its faithless guardianship.”

The power to acquire lands in trust is an important tool for the United States
to effectuate its longstanding policy of fostering tribal self-determination. Congress
has worked to foster self-determination for all tribes, and did not intend to limit this
essential tool to only one class of tribes. S. 2188 would clarify Congress’s policy and
the Administration’s intended goal of tribal self-determination and allow all tribes
to avail themselves of the Secretary’s trust acquisition authority. S. 2188 will help
the United States meet is obligation as described by United States Supreme Court
Justice Black’s dissent Federal Power Commission v. Tuscarora Indian Nation.
“Great nations, like great men, should keep their word.”

This concludes my statement. I would be happy to answer questions the Com-
mittee may have.

The CHAIRMAN. Thank you, Kevin. I would just state before I get
into my questions that I would hope that on 2041 you could work
with Senator Crapo and his staff and the Indian Affairs staff to get
clarified what needs to be clarified on this bill, so that we can hope-
fully move it along with some of the other bills we have been hear-
ing since I took over as chairman.

Your testimony states that the Administration supports the
Patchak fix for all tribes. The provisions found in S. 1603 and S.
2188, the Carcieri bill, would ratify and confirm only past Secre-
tarial trust acquisitions. Does the Department believe this lan-
guage is sufficient or do we need additional language to fix the
Patchak decision? If so, if we need additional legislation, does the
Department have any specific proposals?

Mr. WASHBURN. Thank you, Chairman. I would encourage you,
I do think we need a Patchak fix. Once the Department has gone
through its extensive administrative process to take land into trust,
we believe that we should be immune from further litigation and
tribes should be immune from further litigation involving those
land into trust applications.

I would not ask you to clutter up the Carcieri fix with an addi-
tional Patchak fix. I think that is just a little too complicated. So
I would encourage you to consider a Patchak fix, restore our sov-
ereign immunity for actions of land into trust. But I would not ask
you to put another difficult issue in the Carcieri bill.

The CHAIRMAN. I appreciate that. The Committee has heard sev-
eral times now that the increase in litigation regarding the secre-
tarial trust acquisition following Carcieri and the Patchak deci-
sions. Last November you mentioned there were about 15 trust
land acquisitions being challenged either in Federal court or the In-
terior Board of Indian Appeals. Is there an update on those num-
bers? Is there any idea how much those challenges are costing the
Department and the tribes?

Mr. WASHBURN. As of this time, the numbers are roughly about
the same, as of April. I checked again a couple of weeks ago and
I believe we provided your staff with some information about that.

But the work goes on. Because every time we take land into
trust, at least every time we do it for a different tribe, we have to
go through the whole analysis again to determine whether they
meet a Carcieri standard, in essence. And that has been a heck of
a lot of work. And we have lots of Carcieri analyses pending. It is
holding up land into trust for some tribes.

Once we have done it once for a tribe, then we are usually able
to proceed taking additional land into trust for that tribe. However,
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because of Patchak, they can be sued. So it is not done when we
do an opinion. We may have to face that again in court. So it cre-
ates a real question of uncertainty for the tribes.

The CHAIRMAN. Have you been able to put any real numbers to
what this is costing the Department or the tribes or both?

Mr. WASHBURN. We have. It is, well, we have testified on other
occasions, and I don’t have those at the top of my head, but a sig-
nificant amount of staff time is used. And so some of that stuff is
sort of hidden, because you don’t think about the cost to staff. But
it has taken an enormous amount of staff time and it is economic
development in Indian Country that is not happening. So there are
some Federal costs, but there is also some lost opportunity cost at
the tribal level. And those roll up to be quite significant in total.

The CHAIRMAN. Okay, thank you. One of the proposals we have
heard regarding the land into trust process is to streamline the
process for on-reservation applications. Can you say how many on-
reservation applications are pending with the BIA and how long
those applications usually take?

Mr. WASHBURN. They vary dramatically depending upon their
complexity. Since the Obama Administration has been in office,
there have been about 1,650 applications that have been accepted
for land into trust. It is quite an extensive process. The first thing
we do on taking land into trust is notify the State and local govern-
ments to see what they think about it. That is the first and fore-
most thing that we do to get their input. And once we have done
that, then we put the tribe through a litany of factors which might
also occasionally include NEPA, the environmental impact anal-
ysis, if they are planning to do development on that land.

So it is often a long and arduous process. In fact, it is always a
long and arduous process. But whether it takes just several months
or several years depends on the complexity of the application. And
again, Carcieri just increases that problem.

The CHAIRMAN. So is there any way to expedite that process, or
are we just where we are and that is the way it is?

Mr. WASHBURN. Well, let me just say this. I think that it is prob-
ably fair to say that the vast majority of our land into trust appli-
cations are on reservation. The thing that people get wound up
about is the gaming decisions. And there is a tiny handful of those.
We are holding all land into trust hostage because some people are
upset for just a handful of these small gaming applications.

So we can certain, it is frustrating that the gaming issues have
come to dominate this discussion to such a great degree.

The CHAIRMAN. So can you give us any insight as to who is hold-
ing them hostage? You said they are being held hostage.

Mr. WASHBURN. Well, Congress. I would say Congress. Until this
l(oiody fixes Carcieri, we will continue to deal with this issue to some

egree.

The CHAIRMAN. All right. Senator Barrasso?

Senator BARRASSO. Thank you, Mr. Chairman.

Kevin, following up along those lines, the Administration has
supported restoring the Secretary’s authority to take land into
trust for tribes. So we received testimony at our November 20,
2013 hearing that processes for trust acquisition and for off-res-
ervation gaming, because you raised the issue of gaming, also need
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to be addressed as part of this decision. Do you think that no legis-
lative fix for Secretarial authority is a better alternative than a fix
that includes these other processes?

Mr. WASHBURN. Well, let me say this. Those processes have just
changed a little bit. Our Patchak patch regulation gave greater
process to counties and local governments that are interested in
these issues and ensured better notice to them to ensure that if
they have a problem, they can raise that issue.

So we have just, my sense is we have just made some improve-
ments that address those kinds of things. People haven’t gotten to
see the benefit of that because the regulation was just enacted, just
recently. So I would say that we have addressed a lot of the things
that were raised by Senator Feinstein and Commissioner Dillon in
that previous testimony.

Senator BARRASSO. Coming up next we have some testimony
from Brian Cladoosby. When we review the written testimony, he
mentions how some tribal trust acquisitions may actually infringe
on the reservations of other tribes. So I don’t know how much these
newer regulations may impact that. These interests have caused
some division among tribes in finding a Carcieri fix. Do you have
some recommendations to reconcile these multiple tribal interests
that are maybe overlapping here?

Mr. WASHBURN. Vice Chairman, these are the hardest things we
do. These are among our very hardest decisions we make. And that
is why my job, it is one of the reasons my job is difficult, because
we have to weigh these competing interests and then try to come
up with a decision. And it is why we don’t do, again, especially it
is the gaming ones that seem to bother people. Those are the ones
that bother people most.

And so we don’t do it very often when it overlaps on another
tribe’s reservation. It is very rare, and darned near never. I think
of the 1,650 land into trust applications that we have had since the
beginning of the Obama Administration, of the ones that have been
approved, well, there are only seven of those, seven out of 1,650
that were taken into trust successfully for gaming. There are a few
others that are not in trust yet because they have been challenged.

But it is just exceedingly rare. It is a vast exception and again,
it feels like, because people are upset about some very specific
cases that all the rest of this is being held up.

The CHAIRMAN. Senator Crapo?

Senator CRAPO. Thank you, Mr. Chairman.

Mr. Washburn, first, I appreciate the Department’s support of
Senate Bill 2040. I would just remind and highlight to you that as
we move forward, in order to deal with our scoring issues here in
Congress, the tribes have agreed to relinquish the compensation
that was due them. As I indicated to the Chairman, I am going go
be looking in some other venue for an opportunity to correct that
aspect of it, and may look to you for some guidance and assistance
as we move in that direction.

With regard to Senate Bill 2041, you indicated support for the
aims of it but concern that there may be some detail work that still
needs to be done. Could you clarify a little bit for me exactly what
we need to try to clarify there?
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Mr. WASHBURN. Sure, Senator. One of the things is, we need to
take some action with regard to land if this bill passes. And we
don’t have legal descriptions in the bill for the land and that sort
of thing. Just really technical things that make it easier to do our
job. We don’t want something that is going to create litigation
down the road. We would rather have clarity when you act, so that
we know exactly what is expected of us, and so that we can do that
forthwith, rather than having to wrangle through those issues later
in ways that might make people upset.

Senator CRAPO. Thank you. I am sure that we will be eagerly in
touch with you to find out exactly what clarity we need to include
and to make those necessary corrections. I appreciate your working
with us on that. Thank you.

The CHAIRMAN. Thank you, Senator Crapo. Once again, Kevin,
thank you very much for taking time out and being with us today.
We appreciate your straightforward testimony. Thank you.

Mr. WASHBURN. Thank you, Chairman.

The CHAIRMAN. We will now ask the second panel to come to the
table. First, we are going to hear from the Honorable Brian
Cladoosby, President of the National Congress of American Indi-
ans. We are then going to hear from Chairman Nathan Small, from
the Shoshone-Bannock Tribes, Chairman Elwood Lowery of the
Pyramid Lake Paiute Tribe, and Chairman D.K. Sprague of the
Gun Lake Band. Each one of these folks is going to discuss the
bill’s impact in their tribes. I want to say thank you to all you folks
for traveling to Washington to visit with the Committee and give
your perspective and give us the ability to put some meat on the
bones when it comes to these bills.

We thank you all for being here. The same goes for this panel
as the previous one, you will have five minutes to make your re-
marks. Your entire written statement will be a part of the record.
If you can stick to the five minute mark, it gives us a little addi-
tional time for questions.

So with that, Brian, you may begin.

STATEMENT OF HON. BRIAN CLADOOSBY, PRESIDENT,
NATIONAL CONGRESS OF AMERICAN INDIANS

Mr. CLADOOSBY. Chairman Tester, Vice Chairman Barrasso,
members of the Committee, thank you for the opportunity to testify
today. We very much appreciate the introduction of this legislation.

The restoration of tribal homelands is critical to the futures of
all Indian Tribes, and they have worked very hard to promote this
legislation for the last five years.

Also I want to thank you, Chairman Tester, for your candor at
NCATI's Executive Council meeting in March. You questioned us
whether we were closer to a solution. We firmly believe that a
clean fix is by far the best and fairest solution for Indian Country
at this time. Given the challenges to get this fix passed is going to
be the issue.

You asked that tribal leaders come together and engage in mean-
ingful dialogue about options. I am here to thank you for that lead-
ership, and although we are disappointed that after five years we
were told we may not be able to advance the clean fix that we have
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requested, I pledge that I will do everything in my power as Presi-
dent of NCALI to facilitate dialogue amongst tribes.

The Supreme Court’s decision in Carcieri v. Salazar in 2009
overturned a Department of Interior longstanding interpretation
regarding the Indian Reorganization Act of 1934. The Supreme
Court in Carcieri held the the “now” in the phrase “now under Fed-
eral jurisdiction™ and the definition of Indian limits, the Secretary’s
authority to acquire lands under the IRA for only those Indian
tribes under Federal jurisdiction on June 18th, 1934, the date the
IRA was enacted.

The Supreme Court left open the question of what it means for
an Indian tribe to be under Federal jurisdiction. As a result, there
has been significant and harmful related litigation. For example, in
Patchak v. Salazar in 2012, the Supreme Court found that prior ac-
quisitions of trust land are not protected by the Quiet Title Act.
Most recently in California v. Big Lagoon, the Ninth Circuit found
that Big Lagoon Rancheria was not under Federal jurisdiction in
1934, because no tribal members were living on trust land in 1934.

These legal precedents following the Carcieri decision are deeply
troubling to Indian Country. They underscore why the Congress
must act to fix this decision. It has now been over five years since
the Supreme Court decided the Carcieri case and what began as an
effort by tribes to simply follow the intent of the Indian Reorga-
nization Act and allow tribes to restore their homelands now has
become a different effort.

So if we were to simply address the Supreme Court case, then
we would amend one sentence in the Indian Reorganization Act to
make sure all tribes could take land into trust, nothing more, and
nothing less. This is exactly what S. 2188 does.

However, as this Committee is well aware, it is not often that
standalone bills that address Indian issues move through Congress.
Therefore, when tribal legislation becomes priority, it is often seen
as a vehicle to address a myriad of other issues related to tribes.
That is what happened here. Carcieri legislation has become
weighted down by issues such as gaming, State, county and tribal
jurisdictional issues, and Federal recognition.

So while the right result would be to have enough support in this
Congress to simply pass a clean fix, we have not been able to ac-
complish this today. And Senator Tester, based on your statements
to tribal leaders at NCAI's Executive Session meeting, it is time to
have a different conversation so we can reach different results.

Tribes are at a crossroads. There is no status quo. Litigation con-
tinues and the courts are shaping policy for tribes instead of Con-
gress, and changed decisions that have been made for over 100
years. You have asked Indian Country to dialogue and move this
issue forward. As President of NCAI, I am willing to lead this ef-
fort. But it will be difficult, and I will likely get criticized for even
suggesting we have these conversations.

But having these difficult and serious conversations about legis-
lation is not new to Indian Country. We have had to have difficult
discussions around the Tribal Law and Order Act, the Indian
Health Care Improvement Act and the Cobell settlement. We didn’t
get anything we wanted in these bills, but tribal governments and
Indian people are better off today because those pieces of legisla-
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tion were drafted, based on significant tribal input, championed by
this Committee and signed into law.

So as you asked, Mr. Chairman, NCAI will have these discus-
sions with Indian Country. We are willing to do that. But we need
the full support of every member of this Committee, which is our
trustee in the true sense of the word, which has been asked to up-
hold the constitution which says that treaties are the supreme law
of the land.

So I ask that every Committee member work on behalf of Indian
Country to support a fix and bring resolution to this issue.

We look forward to working with you and the Committee. And
I have five seconds I will yield here to my friend to my left.

[Laughter.]

[The prepared statement of Mr. Cladoosby follows:]

PREPARED STATEMENT OF HON. BRIAN CLADOOSBY, PRESIDENT, NATIONAL CONGRESS
OF AMERICAN INDIANS

Chairman Tester, Vice Chairman Barrasso and Members of the Committee, thank
you for the opportunity to testify today. We very much appreciate the introduction
of this legislation. The restoration of tribal homelands is critical to the futures of
all Indian tribes and we have worked very hard to promote this legislation for the
last five years, ever since the Supreme Court decision in Carcieri v. Salazar which
developed a new interpretation of the phrase “recognized Indian tribe now under
federal jurisdiction.”

I also want to thank you Chairman Tester for your candor at NCAI's Executive
Council meeting in emphasizing that while we have worked diligently for five years,
it is questionable whether we are any closer to a solution. We firmly believe that
a “clean fix” is by far the best and fairest solution for Indian Country. You asked
that tribal leaders come together and engage in meaningful dialogue about options.
I am here to thank you for that leadership. I pledge that I will do everything in
my power as President of NCAI to facilitate dialogue among tribes.

Brief Background, Analysis, and Discussion of Options

The Supreme Court’s decision in Carcieri v. Salazar in 2009 overturned a Depart-
ment of Interior longstanding interpretation regarding the Indian Reorganization
Act of 1934 (IRA). The Supreme Court held the term “now” in the phrase “now
under Federal jurisdiction” in the definition of “Indian” limits the Secretary’s au-
thority to acquire lands under the IRA for only those Indian tribes “under federal
jurisdiction” on June 18, 1934, the date the IRA was enacted.

The Supreme Court left open the question of what it means for an Indian tribe
to be “under federal jurisdiction,” and as a result there has been significant and
harmful related litigation. In Patchak v. Salazar in 2012, the Supreme Court found
that prior acquisitions of trust land are not protected by the Quiet Title Act. Most
recently in California v. Big Lagoon, the 9th Circuit found that the Big Lagoon
Rancheria was not under federal jurisdiction in 1934 because no tribal members
were living on trust land in 1934. NCAI has supported rehearing, but we are start-
ing to see the trend of bad legal precedents coming out of the Carcieri related litiga-
tion.

In 1934, Congress rejected allotment and assimilation and passed the IRA. The
clear purpose of Congress was to re-establish the tribal land base and restore tribal
governments that had withered under prior federal policies. The legislative history
and the Act itself are filled with references to restoration of federal support for
tribes that had been cut off, and “to provide land for landless Indians.”

A problem with our legal system is that lawyers sometimes lose sight of the fun-
damental history and purpose of a law, debate the meaning of a few words, and sud-
denly the law is turned on its head. Today, because of the Carcieri decision, we have
opponents arguing that tribes are not eligible for the benefits of the IRA if they
were not under active federal supervision by the Bureau of Indian Affairs in 1934,
or if they did not have lands in trust 1934. Both of these arguments are contrary
to the history and purpose of the law to re-establish federal support for tribes that
had been abandoned or ignored by the BIA, and to restore land to tribes that had
little or no land.
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The purposes of the IRA were frustrated, first by WWII and then by the Termi-
nation Era. The work did not begin again until the 1970’s with the Self-Determina-
tion Policy, and since then Indian tribes are building economies from the ground up,
and must earn every penny to buy back their own land. Still today, many tribes
have no land base and many tribes have insufficient lands to support housing and
self-government and culture. We will need the IRA for many more years until the
tribal needs for self-support and self-determination are met.

Opposition Based on Expansion of Indian Gaming

While land restoration under the IRA has nothing to do with gaming, opposing
parties are using the decision to oppose land to trust for gaming. Much of the result-
ing litigation is centered on land acquisition for the purposes of gaming. In Con-
gress, opposition to the legislation has also focused on gaming. Even among tribes
there is some litigation and concern based in opposition to gaming facilities. Al-
though we have worked for five years to frame the issue as a question of funda-
mental fairness and land restoration for all tribes—because that is what the IRA
and our efforts to get it fixed are about—perhaps we cannot avoid the fact that the
opposition’s concerns are about gaming.

It has now been over five years since the Supreme Court decided the Carcieri case
and what began as an effort by tribes to simply follow the intent of the Indian Reor-
ganization Act and allow tribes to restore their homelands has now become a dif-
ferent effort. So if we were to simply address the Supreme Court case, then we
would amend one sentence in the Indian Reorganization Act to make sure all tribes
can take land into trust—nothing more and nothing less. This is exactly what S.
2188 does.

However, as this Committee is well aware, it is not often that stand-alone bills
that address Indian issues move through Congress. Therefore, when tribal legisla-
tion becomes a priority, it is often seen as a vehicle to address a myriad of other
issues related to tribes. That is what happened here—the legislation has become
weighed down by issues such as gaming.

So while the right result would be to have enough support in this Congress to
simply pass a clean fix—we have not been able to accomplish this to date. And, Sen-
ator Tester, based on your statements to tribal leaders at NCAI's Executive Session
meeting, it is time to have a different conversation so we can reach a good result.

Tribes are at a crossroads—status quo means that litigation will continue and the
courts will shape policy for tribes instead of Congress. You have asked Indian Coun-
try to dialogue and move this issue forward. As President of NCAI, I am willing
to lead this effort but it will be difficult and I will likely get criticized for even sug-
gesting we have these conversations.

But, having these difficult and serious conversations about legislation is not new
to Indian Country. We had to have difficult discussions around the Tribal Law and
Order Act, the Indian Health Care Improvement Act, and the Cobell settlement. We
didn’t get everything we wanted in these bills, but tribal governments and Indian
people are better off today because those pieces of legislation were drafted with sig-
nificant tribal input, championed by this Committee and signed into law.

So, if you are asking NCAI to have those discussions with Indian Country, we are
willing to do that, but we will need the full support of every member of this Com-
mittee to work on behalf of Indian Country to support a fix and bring resolution
to this issue.

On-reservation acquisitions. The other reality that we face is that many tribes are
not directly affected by the Carcieri problem. In order to generate broader tribal
support for the legislation, we could consider including language in the “fix” that
would address some of the more general tribal concerns about the land to trust proc-
ess. For example, there is generally wide support for on-reservation land to trust
acquisitions where tribes are simply restoring lands within their existing reserva-
tions. However tribes run into an incredible amount of red tape and delays—some-
times for decades. Tribal leaders could consider an option for simplifying and expe-
diting the process for these non-controversial acquisitions. Including some provisions
along these lines might draw more interest and support from a broad spectrum of
tribes, which would help achieve legislative success.

Quiet Title Act. Another aspect of the Carcieri-related litigation is of significant
concern to all tribes. The Patchak decision set a precedent for disturbing the title
status of federal Indian lands, and now in Big Lagoon the federal courts seem to
be willing to go back in time for many decades. This was clearly not the intention
of the Indian lands exception to the Quiet Title Act. In Patchak the Supreme Court
found the tribal arguments “not without force,” but indicated tribes should to take
their arguments to Congress. Tribes could consider amendments to the Quiet Title
Act that would protect the status of existing and longstanding federal trust lands.
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Conclusion

Chairman Tester, thank you for inviting a dialogue among tribes about new op-
tions. This testimony is intended to initiate that dialogue among tribes, and with
you Mr. Chairman, Vice Chairman Barrasso, and the other Members of the Com-
mittee. There may be many options we should consider, and I would encourage both
this Committee and the Department of Interior to engage in consultation with all
tribes. As the President of NCAI, I will take these issues to the tribal leadership
and seek their views, and I hope I will have the opportunity to coming back to you
for more discussion in the near future.

In addressing this difficult challenge, Indian Country is asking for the bipartisan
support of this Committee. The Committee on Indian Affairs has been a great friend
and benefactor to Indian Country and Indian people so many times and in so many
ways over the decades. Now we are calling on your assistance again. Thank you.

The CHAIRMAN. Brian, thank you for your testimony. I will say
that this won’t happen because of your effort or my effort. It will
happen because of all of our efforts. I think that is the key.

So if we work together, we can be successful. If this Committee
fractures, or there is a Native American fracture, then it is going
to be very, very difficult.

We have a good relationship. We will put the shoulder to the
wheel and we will make it happen.

Nathan Small, you are up.

STATEMENT OF HON. NATHAN SMALL, CHAIRMAN, FORT HALL
BUSINESS COUNCIL, SHOSHONE-BANNOCK TRIBES

Mr. SMALL. Good afternoon. My name is Nathan Small. I am
Chairman of the Fort Hall Business Council of the Shoshone-Ban-
nock Tribes in southeastern Idaho.

I am honored to testify here first on S. 2040. And it is good to
see Senator Crapo here, I come visit him every time I am in town,
and he has been gracious enough to come visit us whenever he is
back home. Good to see you and thank you for the words that you
brought out here. We really appreciate his and Senator Risch’s ef-
forts on this bill in the past five years.

Again, just to echo what Senator Crapo indicated, this bill would
resolve land ownership disputes resulting from channel realign-
ment of the Blackfoot River in 1964 by the U.S. Army Corps of En-
gineers. All impacted parties, including the non-Indian landowners
on the north bank of the river, support this bill.

The realignment severed various parcels of land along the river,
resulting in Indian land being located north of the realigned river
and non-Indian land being located south of the realigned river. The
best way to understand the problem created by the re-channeliza-
tion is by showing you this map. And that is this map over here.
As you can see, the original boundary and the river are shown in
blue. It is a little hard to see the blue, but you can see how the
r}ilver basically meandered through or snaked through the area
there.

Also, what you will see is, basically these loops that were created
when they rechanneled created a lot of land that was landlocked
or had no access. And there is about 44 of those loops altogether,
you can see the blue loops, going around and around there. So this
one here is probably the most exaggerated loop of them all, you can
see that right here, along with the others over here.

But when you don’t have access to your land, you can’t do any-
thing with it. As a result, you miss out on whatever productivity
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you might have had for that land. I think some of these lands were
already being farmed and had some income coming off of them for
the people that were involved in these, both Indian and non-Indian.

S. 2040 would resolve the clouded titles by placing about 31 acres
of non-Indian lands located south of the river into trust for the
tribes and by converting about 37 acres of Indian trust land located
north of the river into fee lands and transferring those lands to the
Blackfoot River Flood Control District No. 7. Clearing title would
enable us to farm or use the land. The parties have lost valuable
income due to the inability to farm these lands.

In the past, objections were raised by the authorization for ap-
propriation provisions contained in previous versions of this bill. In
order to move that forward, the parties removed this provision in
the bill and made other changes. We are encouraged that Interior
now supports this bill and we urge Congress to enact this bill and
thank you, and again thank you to Senator Crapo and Senator
Risch for allowing us to present this and get something straight-
ened out that has been there since the 1960s.

The second bill on here to discuss is S. 2041, the 1918 Appeal
Act. We thank again Senators Crapo and Risch for introducing S.
2041 that repeals the authority of Interior to transfer our reserva-
tion lands into a municipality for use as a town site or other public
purposes. Even though a municipality was never formally estab-
lished, approximately 120 acres of the tribe’s lands were taken out
of trust under the Act.

As you can see, our reservation currently has about 544,000
acres of land. The red shows that. Originally, when the land was
supposed to have been surveyed, that line was supposed to come
clear down to here. Of course, that didn’t happen. The green part
here is Bingham County. They have basically agreed that the town
site should probably come back under the tribe, it is not something
that they have had a lot to do with. The black dot is the location
of this little town site here. As you can see in the bigger picture,
this is how it looks today.

In 1966, Interior issued a public land order restoring approxi-
mately four acres of our lands and approximately 111 acres still re-
main that are currently not in trust. Tribal members and non-Indi-
ans own pieces of the land, simple parcels in that area. If you look
at this map here, and I believe there are some on that side there,
there is about four acres that was put back into trust in 1960,
there. As you can see, this whole town site in this area is very close
to a lot of our tribal governmental activities. There is our REAMS
complex, here is the justice center that we just recently built, and
our tribal business center is right here. We have our rodeo grounds
and our festival grounds right here, our Indian Health center.

So most of our activity is all centered around here, our tribal gov-
ernment. But across the road here, we have this town site, that is
currently out of trust.

The tribes do own some parcels in here. There is a school right
here, I believe, an elementary school that is under school district
number 55 in Blackfoot, Idaho. Right across the street there is
what used to be an old LDS church that is now currently being uti-
lized by our fisheries department. So a part of our tribal govern-
ment is also using some of the land within this area. Again, there
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are several places in this area that are owned by tribal members,
owned by other Indians, and owned by non-Indians.

So when Mr. Washburn was talking about some clarity to the
place, we also want some clarity to the place. But a lot of that in-
formation that he is currently looking for we have been diligently
working to gather that information. He should have it by tomorrow
or the next few days, and we will also make sure that the Com-
mittee gets that, so there is no more misunderstanding of the clar-
ity of that place.

The tribes in Bingham County have been working cooperatively
for several years on a lot of matters. This is one mater that we
have been working cooperatively with them. Just to let you know,
our tribal government provides all the services to the town site
there already. We provide water, waste disposal and fire and EMS,
and even some police protection out there. So based on that, the
county does support us, and we jointly seek the repeal of the 1918
Act to resolve issues relating to the clouded titles and the insur-
ance risks.

On September 16, 2013, the county sent a letter requesting legis-
lation to repeal the Act that would provide the tribes the oppor-
tunity to purchase non-trust lands at fair market value that are of-
fered for sale. S. 2041 would direct Interior to place only non-trust
1918 Act lands acquired under this bill into trust. A technical
amendment is needed to clarify that a section of the bill applies
only to the 1918 Act lands. Their current uses and land ownership
would not be impacted by repeal of the law. So everything basically
would still be the same as far as the ownership of those lands, ex-
cept for those that are either owned by the tribe or other Indians
would go into trust.

S. 2041 is consistent with Federal law and policies to restore
tribal homelands. Let’s get it done, so we can get it done.

One of the other things I would like to talk about is to discuss
S. 2188, and again, I would like to echo just about everybody else’s
comments concerning that. It has been five years since this deci-
sion has deterred investments and job creation on Indian lands and
has opened up criminal convictions to challenge. More importantly,
Carcieri has produced a series of Federal cases that are cutting
away at tribal sovereignty.

The most recent attack was the Ninth Circuit Big Lagoon
Rancheria decision from January of this year. This case took
Carcieri to a dangerous new level. It goes beyond placing Indian
lands into trust. Big Lagoon threatens existing tribal homelands
regardless of how long the lands have been in trust.

The Shoshone-Bannock tribes have a treaty-protected reserva-
tion. We are organized under the IRA in 1934. So for most pur-
poses, we are not in the direct line of fire. However, after the Big
Lagoon decision and the growing list of cases yet to be cited, all
tribes are at risk.

I can’t put it any simpler than to say this is a full-scale attack
on tribal sovereignty. When one tribe loses that battle to protect
sovereignty, we all lose. If nothing is done, the Federal courts will
continue to erode our trust lands and our power to govern. The
Shoshone-Bannock tribes are members of the Montana-Wyoming
Tribal Leaders Council, the Coalition of Large Tribes and the Affili-
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ated Tribes of Northwest Indians. All of these organizations have
joined a total of 29 national and regional tribal organizations rep-
resenting more than 400 tribes in strong support of a Carcieri fix.
A letter from these organizations is attached to my written state-
ment.

And in closing, S. 2188 will protect existing Indian lands, revive
investment in Indian Country and comes at no cost to the Federal
Government. Most importantly, this bill will stop the line of at-
tacks on tribal sovereignty in Federal courts. This is a top priority
for all of Indian Country and I respectfully urge all members of the
Committee to co-sponsor S. 2188, and I ask that the Committee
work with the Senate leadership to pass this bill.

I want to again thank the Committee for the opportunity to tes-
tify on these bills here today. If I am able, I would like to answer
questions you may have. I am really enthused by what Senator
Crapo has been doing for us, in taking care of a lot of these issues
here. It has been a long time, like you said, this is our third Con-
gressional year trying to get something done here. I think we have
it ready for the other two bills along with the Carcieri. Thank you.

[The prepared statement of Mr. Small follows:]
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PREPARED STATEMENT OF HON. NATHAN SMALL, CHAIRMAN, FORT HALL BUSINESS
COUNCIL, SHOSHONE-BANNOCK TRIBES
5, 2040
L Introduction

Good afterncon Chairman Tester, Vice-Chairman Barrasso, Senator Crapo, and ather
Members of the Committee, My name s Mathan Small, and Tam the Chajtman of the Fort Hall
Business Council, which is the govemting body of the Shoskone-Bannock Tribes (Tribes) located
on the Fort Hall Beservation {Reservation) in southeast Idahe. [ nm honored to be here today to
provide pur views on 8. 2040, the Blackfoot River Land Exchange Act of 2014, We very much
appreciale Senator Crapo’s and Senator Risch's efforts on this legislation over the past 5 years
and their re-infroduction of this bill, modified from previous versions in the 111" and 112
Congresses, on Februacy 25, 2014,

In 1367, President Andrew Jolmson designated the Reservalion by Executive Oxder for
various bands of Shoshone and Banzock Indians and set forih the Blackfoot River (River), as it
existed in its natural state, es the northern boundary of the Reservation. Since 2009, the Tribes,
the impacled tribal member allottees, and the fmpacted North Bank non-Indiar landowners have
worked Band in hand to see If Congress conkd enact legiglation to resolve long-stending land
ownership and land usc disputes resulting from channel realipnment of the River ia 1064 by the
US. Army Corps of Engineers as part of a local flood protection project sponsored by lhe
Blackfeot River Floed Control Disimict Mo, 7. The chennel realipnmeni severed various parcels
of iand located on loaps along the River, resulting in Indian land being localed north of the

realigned River and non-Indian land being located south of the realipned River, We have also
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worked closely with the Bursau of Indian Affairs, the Bingham County Comemissioners, and the
state of Idaho on this legislation.

It is critical 1o us and all the other involved parlics to resolve the clouded titles to these
lands. 8. 2040 would do this by plecing cortain parcels of non-Indian lands localed south of the
River into trust for the Tribes snd by converting certain percels of Indfan tust lands located
north of the River into fee lands and sranaferring these pareels 1o the Blackfoot River Flood
Control District No. 7,

Clearing title would ensble the Tribes and non-Indizn lendowners 1o farm or use the land.
The parties have lost valuable income due to the inability 1o farm these lands, Given that the
federal government croated these hardships and burdens, it should assist us by enacling 8. 2040
as saon as possible.

.  Background of the Shushone-Bzrnock Tribes and the Fort Hall Reservation

The Tribes nre a federmlly Ttecognized Todion irjbe organized under the Indian
Reorganization Act of 1934, The Shoshone and Bannock people are comprised of several
related bands whose aboriginal territories include land in what are now the states of Idaha,
Wyoming, Utah, Nevada, Coleradn, Oregon, znd parts of Montana and California and who have
occupied those arcas since time immemorial. As mentioned above, President Johnson’s 1367
Executive Order designated the Reservation for varjaus Shoshons and Bannock bands. On July
3, 1868, the Shoshone and Bannock Tribes concluded the Second Treaty of Fort Bridger, which
wats raiified by the United States Senale on February 24, 1869, Axticle 4 of the Fort Bridger
Treaty reserved the Reservation as a “permancnl home™ to the signatory tribes. Although the
Fort Bridger Treaty called for the Reservation to be approximately [.8 million acres, various

“surveying errors™ in 1873 reduced its aetual size to approximately 1.2 million acres.
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One of the United Siates’ purposes in sctting aside the Reservation was 1o prolect the
. Tribes' rights and to proserve for them a home under shelter of authority of the United States.
Subsequent cession agreements with the United States reduced the Reservation to the present doy
size of 544,000 acres. Of the 544,000 eeres, 97% of e land is tribal lard or held by the United
States for the benefit of the Tribes or its individual members. The Tribes® territory is the largest
Reservation in Idahe and forms & large cobesive geographic arca that supports a population of
over £,000 people and provides an irreplaceable homeland for sconomic activity and to ensure
that ove vibramt eultwre end traditions ean continue to flourisk, ©ur cumrent Iribal membership is
5,815 members.

The Rescrvation Is blessed with an extensive biodiversity inclnding rangclands,
croplands, forests, siteams, three major tivers (the Snake, Blackfoot, and Portneuf), reservolrs,
springs, and wetland arcas, an abuadance of medicinal and edible plants, wildlife (eli, doer,
raoose, bizon, big hom shaep, ete.), various species of fish, birds, and other animal life. The
Reservatian lands are mountainous and semi-desert, and overlay the Snake River aquifer, a larpe
groundwatcr resource. The cullure and continued cxistcnce of the Shoshone snd Bamnock
peoples depend on these resourees.

The Shoshonc and Baonocks have an established long-standing and continuous
dependeace on riparian resources of the Snake and Blackfoot Rivers. No place illustrates the
varicd resources and subsistence siratepics of the Shoshone-Bannock peaple than the Forl Hall
Hottoms, located at the confluence of the Snake and Blackfoot Rivers. For centuries, Shoshone-
Bannock have fished, hunted, processed game, built tools and lived along the Snake end

Hlackfoot Rivers.
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IIl.  The United States’ Rechannelization of Blackfoot River

In the 1350's and early 1860%, the River annually flooded and caused damage to local
homes and properties. The United States Army Corps of Engineers, in 1964, undertook z local
flopd profection project an the River avthorized under scotion 204 of the Flood Conirel Act of
1650, The pmject cansisted of building levees, replacing irdgation diversion stmictures,
replacing bridges, and channel realignment. The shannel realignment pertion of the project
altered the comse of the River and cansed the Jand issucs between the Tribes/Tndizn allottees and
non-Indians for over 45 years,

Follewing the channelization, individually Indiay owned and Tribally owned Lrust [ands
{approximately 3704 acres} ended upon on the north side of the River, and non-Indion owned
1ands (approximaiciy 31,07 acres) ended up on the south side of the River within the boundarics
of the Reservation. Since the 19607, the parcels of land have rempined idle because the
TribalAndian landowners and non-Indian landowners conld not gain access to the parcels of lend
withowl trespassing or seeking rights-of-way across other owner's land. As mentioned
previously, the irabilily 1o farm these lands has deprived fandowners of vital income. Attached
are two aeral images showing some of the Indian and non-Indian foops affected by the
channelizalion.

The Department of Interior, Burcan of Land Management, Cadastral Sorvey Cffice,
condueted surveys of the River in 1999 through 2003 and prepared plats representing the surveys
that show the present courss of the River and identify the Reservotion borders that existed at he
time the Reservation was cstablished. See 67 Fed. Reg. 46,686 (Tuly 16, 2002); 67 Fed. Rep.
64,656 (October 21, 2002); 68 Fed. Reg. 17,072 (April §, 2003); 69 Fed. Reg. 2,157 (Janpary 14,

2004); 70 Fed. Reg. 3,382 (January 24, 2005), Since the realipnment of the River is constdered
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an “avulsive set,” 2 change resubling from the man-made channelization, Survey law duems there
iz no change te the Reservation houndary. The original River bed rewmaing the noxthem boundary
of the Reservation. This legindution dovs not clmnge the ooeingt Youndary of the Rescnwation os
seserved By the Executive Ordtr o 1857 aad conBirmed by the Fort Bridger Tyeaty of 1858,
IV, Litipation

In the fate 1980, the Snake River Basiz Adjudication began in Idaho 10 decree water
rights on rivers and streamg, Tucduding the River, Scveral nor-Indian landowners affecied by the
rechammelization claimed thelr place of vse of water was on the Reservation, I 2006, the Teibes
fited objections ko hese claimed waler fghts, After extensive mectings and multiple slelus
conferences among the eouit, Tribes, and noe-Tndian landovmers, it was agrsed the hest way 1o
resalve thase hand owaership issues is theaugh fRedere! logistation ue the stale-vater powrt does ot
Bave the sbility 1o resobve the Jand fespes. When previous biils to resolve the jand Bllo were not
enzcisd inta law, the connt issued wﬁier rights fo ihe Tespective pattics with the proviss that sy
lanids at jssie held by the rosTodians would requite them o enter Tnin Jeases with the Tribes
during the pendency of any legislative offorts, The Tribes then dismissed thedr objections 1o
Ihese: water claims.
V. The Legistation

“This legislation addresyes about 1 mifes afong the River, There tre 44 toops created by
the rechanneiization fo guestion, snd land i wosld boresolved. Undar 8, 2040, 3181 acreg of
Tated currontly cwned by nos-Indias landownin on e south side of e Rivir weuld be placed
inte trust for the Tribes, Inoxchange, the Unkied States would eoavest 3704 acres of trust fand

currently owned by the Trites and Todian allotiees into fee Tands and transfty thess lunds to the
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Blackloot River Flood Control Dislrict Ne.7, which represents the Morth Baok non-Indian
landywners,.

In the 111" and 112™ Congresses, objections were raised about the authorization for
apprapriations pravision contained in previous versions of the bill based upon the rationals that
the provision would authorize new spending with no available ofiset. The authorization for
npprapriations provision would hfwe allowed compensation 1o landowners losing net londs vuder
the bill and compensation for trespass and loss of use of lands since 1964 given the federal
government created these probilems by rechanneliog the River.

Recognizing the fmporiance of moving forward, the parties last vear agreed 10 remove the
anthorization for appropriations pravision. Accordingly, 5. 2040 does not contain an
authorization for appropriatiens pravision. Instzad, as an alternative to try to
make the parties as whole as possible, as set forth in Section 6(b){1){A) of the bill, the Blackfoot
River Fioad Control District No. 7 would be responsible for ensuring that non-Indians
landowners incurrdng a net loss of lands on Ihe south side of the River will be compensated at
fair market vahze through the sale of lands located on the north side that would be conveyed
under the bill from the Tribes and Indian allotees. Alsn, separate from the Iepislation, the Tribes
would compensate Indian allatiess whose lands would be transferred to the Blackfaot River
Flond Control District Mo, 7 under the bill, The Tribes would not be compensated under the bill
for its net loss of lands or for {he compensalion it will provide to the Indian allotices but is
working to see if there are other ways separate from the legisiation to assist the Tribes. All of the
parties agreed to forgo sceking compensation for trespass damages and {oss of uge of lands in the

bill in order for the bill to advance.

In addition to ckaring tifle, e nup-Tndians woulkd not face any futurs chalenges in the
forsh of trespass actious by the Urlted States and the Tribes for their use of lands or: the north
side of the River.

In conclusion, the Shoshone-Bannock Tribes, the Trival member allottees, and the non-
indiar landowners share a comrion interest of reaching a resclution of these Tong-festering Tand
izspes. We have worked difigently on this logislation to meet The needs of all. We respectiully

request swift snactment of 8, 2040. Thark you for ike opportunity to testify on this bill,
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5.2041
I Intradaction

Good aftemoon Chairman Tester, Vice-Chairmnan Barrasso, Senator Crapo, and Members
of the Committee, My name is Nathan Small. { em the Chairman of the Fart Hall Business
Comncil, which is the governing body of the Shoshone-Bannack Tribes {Tribes) of the Fort Hall
Reservalion (Reservation} Incated in sontheast Idsho, Iam honored to be here today to provide
our views on 5. 2041, the May 31, 1918 Act Repeal Act. The Tribes thank Senator Crapo and
Senator Risch for their hard work on this issus and for introducing 5. 2041, which would repeal
the sntiquated and paternalistic Act of May 31, 1918 (1918 Aci)’ that grants the feders]
government uailateral authority to take the Tribes” treaty-profected Reservation lands out of trust
status to transfer to & local municipality forusc as a town site and for other purposes,

Even assmming henorable intentions when the 1938 Act was passed, the purportad need
for this law to help the Shoshone-Bannock people market and sell our grain and other crops in a
more convenient locaon during the horse and huggy days has tong passed. Based upon the
1918 Act, approximately 120 acres of the Tribes’ lands were iaken out of trust. The Tribes have
sought to restore these lends back info trust stafus over meny decades. However, currently
approximately 111 acres of the original {20 acres of 1918 Act lands are not held in trust. These
lands are not only located wiihin Reservation boundaries but also larated in the heart of the

Reservation near the hub of wribal governmental end culhural and treditionz] setivities. Restoring

1 honpy of the 1913 bt has been retained in the Committes fils,
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these lands taken under the 1918 Act back 1o trust status is a top prionity of the Tithes given the
closs proximity of these lands to core tribal activities,
0. Backpround of the Shoshoze-Bannock Tribes

The Tribes are a foderelly recognized tribe. The Shoshone and Bannock people are
comprised of several reated bands whose sboriginal territories inclede land in what are now Lhe
states of ldaho, Wyoming, Utsh, Nevada, Colorade, Oregen, and parts of Montana and
Caolifornin. The Tribes ceded contral of these vast areas of our homelands through a séries of
Executive Orders and Treaties with the United Stales. The Fort Hall Reservation was designated
by Executive Order in 1867. Or July 3, 1863, the Tribes enlered into the Fort Bridger Treaty
with the United States, which promised that the Reservation would be our “permazent home.”
The Treaty called for the Reservation to consist of approximataly 1.8 million acres in what is
now southeast Idaho.

One of the United States” purposes in setting aside the Reservation was fo pratect the
Tribes® rights and to preserve for them & home under shelter of autbority of the Uniled States,
Subsequent cession agreements with the United States reduced the Reservation to the present day
size of 544,000 ncres. Of the 544,000 acres, 97% of the land is tribal land or held by the United
States for the benefit of the Tribes or its individual members. The Tribes” teritory is the largest
Reservation in Idsho and forms a large cohesive geographic area that supparis a population of
aver 6,000 paople and provides an irreplaceable homeland for economic activity and to ensure
that gur vibrant cullure and tudiions can continue to dourish. The Tribes” current membership

is §,815 citizens,
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IH. Actof May 31, 1918, Should be Repealed

In the Jatc I1800°s and carly 1900°s, due to pressures from settlers and minets, among
other things, the federal governmient sought to fum the Shoshone and Banreck people inte
farmers and ranchers to accultirete them to reservation life so that we wonld stay on the
Reservation and give up our taditions since time immemorial of seasonal migrations to hual,
fish, and gather over our vast range of homelands. The Shoshones mnd Bennocks, however,
proudly continued to praclice our treditional ways and continue to do so to this day.

Aspart of the federal government's efforts, on May 31, 1917, Franlklin Lane, Sceretary of
the Interior {Interior), wrote & letter to Congressman Chazles Carter, Chairman of the House
Committee an Indian Alfairs, en the need for Congress to enact legislation 1o authotize Interior
to establish a town site on the Reservation® fis Ietter quotes a report fram the local Indian
affairs superintendent: “Plans are now under way for the development of practically all of the
irriesble land on the reservation within the naxt two yeacs, [t is imporfant that amangements be
made at the easlisst possible date for opening the Fort Hall tawn site to provids lotal markets,
warehouses, elevators, and ofther necessary convenicnces for the Indiens 2nd lessees who are
developing the imigable lands,”

Secretary Lane added, “[i]n 1912, while allotments were being made to Indians on the
reservation, the allotting agent was instmcted to withhold from allotment” a particular aree for
the establishment of & town siie. The arez was desirable due to its proximity to a rgilroad and a
county road. Interior could nat exscute its plan without legislation to authorize the estoblishment

of & lown site within the Reservation.

2The Jetler is contained in a report of the Senate Commitiee on Indian Affaits in the 95® Congress dated
April 3, 1918, on HLR. 4910, {he May 31, 1918 Act, which Copgress enncted into law,
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Purzuant to Interior’s request, Congress enacled the 1918 Act. This law authorized
Interior to teke the Tribes® Reservation lands out of st and set aside these lands for a town site
to be used for vatous pwposes under the “care and custody” of a “municipality.”
Approximately 120 acres of land were tnken out of trust status pursuant to the 1918 Act within
the boundaries of the Reservation and within Bingham County, However, = municipality was
never formally estabilished to govern the town site.

Subzequently, on August 5, 1966, in Public Land Order 4072, Intexior’s Assistant
Secrctary Heery B. Anderson restared to the Trbes’ ownetship of approximately 4 acres of
mndisposed lands taken out oFtrust under (ke 1918 Act at the Tribes® recommendation and that of
the Commissioner of Indian Affairs.’ The Tribes ultimately seek restoration of the remaining
lands taken ont of trustunder the 1918 Act, which totals approximately 111 zcres, becanse these
lands sre centrally located on the Rescrvation and vital to the Shoshone-Baarock people. In fact,
these lands are only & few blocks away from the Tribes® Business Center, the Festival Arbar, the
Rodeo Grownnds, the Justice Ceuler, the Fire and EMS Complex, the Not-So-Gah-Nee Hezlth
Clinic, and nther iribal bwildings and areas.

The Tribes and Binghem County (County} have cooperated extensively, especially within
the past decade, to address matters that have arisen on the town site created from 1918 Act lands
and other matiers of wutual interest and concern. The town site area is currently occupied by ths
Tribes, Tribal members, and non-Indians and houses a school, a church, one local store, and 2
single gas station. For many years, the County has not assessed property taxes on persons
residing an non-trust town site land, acknowledging that the Tribes have provided governmental

services to the residents of the site. Taday, the governmenial services that the Tribes provide

3 Public Land Order 4072 and a plat map of the 1918 Act [ands on which the town site was creard
contoined in BIA Ft. Hall Agency records are retained in the Committee files
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these residents include: 1) fire protection; 2) law enforcemenl; 3} emergency medical services; 4)
witer and sewer;? and 3) road service’

In 2609, the Tribes and the Cownty enfered into 8 Memorandum of Agreement (MOA) to
formalize a cooperative arrangement over the town site aad over ali lands where the boundaries
of the Coenty overlap the exterior boundaries of the Reservation® In the MOA, “Bingham
County and the Tribes memorialize their egreement that the Tribes shall exercise regulatory
authority over land use and zoning matters arising on he Reservation.” In addition, nnder the
MOA, the Tribes” Land Use Department oversees zoning, the issuance of building permits,
inspections of properties, end all other uses of property within the Reservation. The purpose of
the MOA is to “provide effective zoning rnd land use regulntion’ for overlzpping lands in order
to ensure “coaperation, cansistency, sad cerainty.”

‘The lepal authority skll exisiz under the 1518 Act for Tnterior to unilaterally take the
Tribe’s trust lands within the boundaties of the Reservabion oul of trust. The Tribes seek repeal
of the 1918 Act to protect our lends. The 1918 law sterns from a dark chapter in U5, history in
which federsl aflolment policy paved the way for homesteaders and athers to develop treaty-
protected Resarvation hornelands. That destructiva policy resulted in the loss of approximately
S0 million acres of tribal lands across the country. Althongh Congress later revarsad this policy,
the Tribes and other uibes across the country are still working 10 nddress the results of these

destructive palicies.

# Water and sewer services For 1918 Act Tands were refurned fo the Fort Hall Water and Sewer District in
2002 under the Triboes' jurisdiction.

*The Shoshone-Bannock Trites Department of Transporiation indicated that 1oad services, including
maintenance, road sigoage, grading and sow removal, for 1918 Act lands cost a minimum of 520,000
annually.

8 The MOU between the Trites and Bingham Connty has been refained in the (ommitreefiles.
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1V, Description of the Legislation

First, 8. 2041 would repeal the 1913 Act that grants Interior with unilateral avthority to
celablish & town site and other arcaz within (he borders of the Reservation by teking the Tribes’
lands out of trust, Secand, S. 2041 would pravide the Tribes with an opperionity to restore 4
portion of cur Reservation lands, acknowledging o right of frst vefusal to purchase lands faken
out of tmst urder the 1918 Act at fair market value that are offered for sale, Third, the Tribes’
intenl 3s for S. 2041 to direct Interior to place only non-trust 1918 Act lands acquired by the
Tribes or Shoshons-Bannock tribel members into trust for cur benefit; however, due to a
techinical oversight, sn amendment to the bill is needed to ¢larify that section 4(b}{1) cf the Bill
ppplics only to 1918 Act lands as it already does for section 4(g) and 4(b)(2). The amount of
1913 Act noo-trust lands that could potentially be pleced into trust under 5. 2041 is
approximately 3111 nores. Lastly, 8. 3041 woeld not impact any valid existing rights to land
taken out of trust pursuent to the 1918 Act, which ensures that current uses and land ownership
would not be impacted by repeal of the law,

Bingham County supports S. 2041, A few years ago, the Connty approached the Tribes
to jointly seck wepeal of the 1918 Act to resolve issues relating to town site lands, including
slouded titles and insurance risks. In o letter dated September 15, 2013, signed by ali thres of its
County Coremissioners to Senator Crapo, Senator Risch, and Congressman Simpson, the County
requested eneciment of legislation to repeal the 1918 Act. The County’s letter mmisas concems
with Interior’s “authority to unilaterally sct aside or apart land for town-site or other purposes

within the County and within the boundaries of the Reservation,” By seeking a repeal of the
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1918 Act, "Bingham County simply seeks to continue our strong partnership with the Tribes
without the eloud created hy the Act bavering over s

8. 2041 is consistenl wilh federal laws, policics and agency actions already taken to
regtore and protect tribal homelands. The biﬁ is nlsp consistent with the Tribes® priarity 10
profect and reacguire lands teken from it within Peservation boundaries and the Tribes”
aboriginal terrdtory.
Y. Concluslon

S, 2041 would repeal an anachronistic law that, if left on the books, allows laterior to
take the Tribes” lands out of trust end create, in turmn, wnwanted tisks for the County. Further, S.
2043 would provide the Tribes and Tribal members with opporfunities (o restore lands into trost
status critical to the ecomomic and cullural core of the Reservation, The Tribes wrge swift

enactroent of 8. 2041, Thank you for the opportunity to testify on this bill.

7 The Binghsm County Commissicners® fatter supporting repeal of the 1918 Act has been retained in
the Cormmittee fikes.
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8.2188
1 Introduction

Good aftemoon Chaitman Tester, Vice Chaitman Barrasso, Senator Crapo, and Members
of the Committee. My nams is Mathaz Small, and I am the Chairman of the Fort iall Business
Cooncil, which is the geveming body of the Shoshonc-Bannock Tribes (Fribes) located on the
Fort Hall Reservation (Reservation) in southeast Jdiho. Thank vou for this opportunity to testify
on 5. 2188, a bill to amend the Act of June 18, 1934, alsa known as the Indian Reorganization
Act (JRA), 1o reatfirm the Secretary of the Interior’ s (Secretary) autharity to place Iand into trost
far the benefit of fedetally zecognized Indian {ribes. This bill will ensure the ability of federally
recognized Endian tribes to restare homelands to provide housing, infrastructure, jobs, for cur
cilizens and surrounding communitics, and ensure the protection of cultural, refigicus, and
traditional lands. The need for this legislation stems from the ULS. Supreme Coort’s 2009
Carcieri' attack on fribel sovereignty. This desision is quickly multiplying, spawning additionat
aftacks that harm fiiba! soversignty, such as the Supreme Court’s Paichak decision® and the
recent U.S. Cowrt of Appeals for the Ninth Cireuif's Big Lagoon Rancheria decision.? Without
passage of S. 2138, kribe] sovereignty aod the ability of tribes to restore our homelands is greatly

diminished.

! Careieri v, Salazar, 555 U.S. 379 (200),

* Match-E-Be-Nash-She-Fish Band of Potterwatomi dndians fGun Lake] v. Patchak, 132 S. CL 2199
(2012).

* Biz Lagoon Rancheria v. Cafifernia, D.C. No. 4:09-CV-01471-CW (9" Cir. Jan. 21, 2014).
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W appreciate Senator Tester"s and Senator Moran's leadership and tremendous efforts
to enact §. 2188 to protect tibal lands avd tribal self determination. We alse thank Scoslors
Murrsy, Tom Udull, Begich, Heitkamp, Hejnrich, Walsh, and Schatz for co-sponsoring the bill.
We Jnow the clock is ticking vatil the end of the [13™ Congress but are encournged by these
Senators” high level of epgagement on 3, 2188, Our hape is that more Semators, especially
Mermbers of the Senatc Tndian Affais Commitice who are not already co-sponsers, cauld
consider co-sponsaring, especially given the devastating effects with each passing day without
enactment of this critical legislation.

This bill goes te the heart of tibal sovercignty =-- protecting the ability of tribes to
exetcise povernmental aunthority over tribal lands, profecling the ability of tribes to acquire
ancestral lands in trust, protecting existing trust Tands, and protecting tribal jurisdiction over trust
lands. Without land over which to exerciss sslf-determination, sovercignty means very linle.
The Carclert, Patchak, and Big Lagoor Ranckeriz decisions arc like a cancer that hos
metastasized and is spreading itz disease across tribal lands and compromising cnr future. 3.
2188 would cure these malignancies te tribal sovaraipnty.

Sinee 2009, the Commiitee bas held muitlple hearings on the impacts of the court
decisions that curlail the Secretary’s authority to place land inte frust for lhe benefit of tribes.
When the Carcieri decision was isued in 2009, this Committee held hearings in the 11I™
Congress to discuss the harm il effects of the case. Three years later, the Supreme Court issued
the Farchaf decision, bassd npon the Carcleri decision. This Commiltes held hearings in the
112" Congross to discuss the harmful effects of both cases, Recently, in Janvary of this year, the

Ninth Circwit® issved Bz Lagoos Rancheria hased upon the Carcierd and Paichak decisions,

# The Ninth Circuit inchuides Alasks, Arizona, California, Hawail, Tdaha, Montana, Nevads, Qrzgon, and
Washington,
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which js ullerly devostating to the inisdiction and status of kibal trust lands in the Ninth Circuit
and potentially across the country. Given this dawnward spiral, our hope is that the Commitiee
will take swift action in the 113 Congress to pass 8. 2188, so thet we are not here in the 114
Congress discussing how things have gore from bad to worse given the numerous pending
Curoieri—type vases across fhe conntry.
fI.  Backgroand of the Shoshone-Bannock Tribes

The Ttibes are a federally recommized Indizn tribe that organized under the IRA in 1934,
An Executive Qrder signed by President Andrew Johuson in 1867 designated the Ft Hall
Reservation for various Shoshone and Baonock bands. On July 3, 1868, the Shoshone and
Bannock Tribes corluded the Second Treaty of Fort Bridger, which was mtified by the United
States Senate on February 24, 1869, Acticle 4 of the Fort Bridger Treaty teserved the
Reservation as a “permenent home" to the signatory tribes. Although the Fort Bridger Treaty
ecalled for the Regervation fo be approximately 1.5 million acres, various “surveying emors” in
1873 reduced its aciual size to spproximately 1.2 million acres. Subsequent cession agrecments
with the United States reduced Lhe Reservation wo the preseot day size of 544,000 acres. OFf the
544,000 acres, 97% of the land is tribal land or held by the Uniled States for the benefil of the
Tribes or its individual members.

The Tribes' temritory is the largest Reservation in Idabo end forms a large cohesive
geographic eree that supparts a pepulstion of over 6,000 people and provides an irreplaccable
Dhomeland far ceonomic activity and ensures thal our vibrent culture and tradilions can continue

ta flourish, Our current iribal membership is 3,815 citizens.
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0. Indian Comniry Strongly Supporis S, 2188

Even though the Sheshone-Bannack Tribes have a ireaty-protested Reservation with a
iarge land base and organized under the IRA in 1934, we and many other iribes across the
country stroagly support S. 2188 because the Chrriers decision and its progeny cases conslitule
fuil-seale attzcks on tribal sovereignty. Itis only & metter of time before harmful case law affects
all of Indian Country in some way, shape, or fovm. As mote cases wind their way through the
federal courts, the writing is on the wall. Twenty vears from now, if nothing is done fo reaffirm
the Seeretary’s auihority to plees land inte trust, federal courts will continue Lo erede our trist
lands. These court decisions represent the modern day cquivalent of the allatment, removal, and
assimilation cras that the IRA was intended to reverse, Carsert will have the same cflect ns
these previous misguided policies and will result in a significant loss of trust [znds aod loss of
iribal povermmentel authority over our homelands.

The Shoshone-Bannock Tribes are members of the Montana-Wyoming Tribal Leaders
Cauncil, the Coalition of Large Tribes, and the Affiliated Tribes of Northwest Indians. All of
these organizations and their member tzibes swongly suppert Cevevier Tix legislation. In addition,
29 raliona} and regional fribal organizations across the counlry strongly support this legislation.
Attached is a Iotter signed by thess tribal organizations and the Navajo Mation urging enactment
of Careferi fix legislation,

Some question Indien Country’s unity to enact a Careieri fix. However, as evidenced by
the unprecedented letler referenced sbove, Indian Conntry has never been more usified in
support of this legislation. Tt is ue thal a few fribes do not support a clean Carcierd fix
essentially because they seek to block economic compstition from neighboring tribes, However,
proteeting the market share of 1 few tribes is not & sound palicy reason for Congress 1o delay

passage of 8, 2188,
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In 2009-2010, meny tribes belicved that mavement of a Clenavers fix was not possible.
However, dune te the powerdul advocacy of Indien Country and cangressional champions, the fix
passed the House in 201G 2nd almost passed the Senate but for the feilure to poss the omnibus
appropriations bill that year,

IV.  Havm from Carcieri aud Progeny Cases of Paichak and Big Legeon Rancheriz

Sinee the IRA'e emaciment in I934, wnder both Republican and Democrat
Administrations, the Scerelary has exercised avthority to fake land into trust for all federally
recognized fribes under the IRA to restors tribal lands taken uader the remaval, ailotment, and
assimilation eras to enable tribes 1o build schools, health elinics, housing, and other essential
infrastructre. On Deacemaber 16, 2010, President Obams ennounced at 2 White [House "Tribal
Nations Conference that he supports “legislation to make clear...ihat the Secretary of Interior
can leke land into irust for 211 federatly recopnized tribes. Since 2011, the President’s budget
requests have included Carcieri fix language to signal the Administralion’s support for
legislation to reaffirm the Secretary’s anthority under the IRA, The President's FY15 budget
request includes Carcieri language at Scclion 114 of the Department of the Interior’s {DOI)
General Provisions that mitrors 5, 2188,

Explaining the ncpative impacts of failed federal policies and court decisions on Indian
Country, former Acting Assistant Secretary Del Laverdure testified on Seplember 13, 2012,
before this Committee that:

The Secretary of the Interior's Annual Report for the fiscal year ending June 30,

1938, reperted that Indlan-owned land decreased Gom 130 million scres in 1887

[year of the General Allotment Act], to only 49 mitlion ecres by 1933, According

to then-Commissiener of Indisn Affairz John Cellier in 1934, tribes lost 80

percent of the value of their land during this perid, and individual Indians
realized & loss of 85% of thedr fand value.
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Wr, Leverfune then stated, “Congtess enactad the [iRa] fo remedy the devastating ¢feewy of
priorpolisies, Congress's intent in anacting the [TEAT was three-fold: o0 halt the federal policy
aof allatment and zssimilation; to revorss the nogative fmpact of allotment pelicies; and 1o secime
for all ndian tribes @ (and base on which to capage in economic dovelopment and sl
determination.” He gtated hat the “Administotion supparts leaislafive solttions that make ¢lear
the Secretary™s suthority (o fulfill kis obligalions wader the Indian Reorganization Act for el
federmlly recognized tribes” We encovmpe 2 eview of Mr, Laverdure's teplimeny ag woll as
other prior testimony to this Commiltes urging passage of 2 Cwde fiz, including thet of
Assistant Setefry Kevin Washburn en November 20, 2013, end Coogressmen Tom Cole end
former Assistant Secretany Lasry Eche Hawk on October 13, 201 L, Their lestimony is altached.

The W05 Eiaroving decision mvemed this Iong-stemding feders] prretioe by nuling that the
Secretary's authority to take fnod imo wuse I limited o onfy those wibes "under fedeml
Juristiclion™ es of 1934, the year Congress snacted the IRA, However, e US, ip 1934 did not
define the phrase "under foderal jurisdiclion.” The decision has cavsed great uncenainty n
BOf's land ecquisifion process, Temes of art, wuch ag “fedesally recogrized™ and *'feders]
recognition,” wers developed in the 1970°s when the U.S. began fonnalizing its velztionships
with irihes thropgh DOI's sdministrative process and have 2 different legal meaning fem the
phrase "under federa| jurisdiction™ coniained In the TRA,

Assiglont Secretary Wathbiomn simed in his Movember 26, 2013, tstimony befors the
Commitiee:

Carcien! preseds o patéatit] problen for aby toibe by allowing opporcots to tire

Teutine imst applications {n protracted and winecessary litigotion, As we have

seen epcaledly singe Ve decision, those challcoging o trust acquisition rootinely

assert that o panioar tibe was not wdec fedenal jurdgdiction in 1934, even when

sech @ claim s clearly unsupported by dhe historical record. Tribes .. . are farced

1o cxpend sparce resources defending against such ele{ms — resourees that fin thes:
diffimilt budgetary times conbd be Beiler spent on ionsTag, education, and poblic
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safety, [DOT] is also forced to expend resources both before and during litigation

to defend against such spurious claims — resources that are needed for social

services, prelcclion of neiral resources and implementation of treaty rights. A

straightforward Careieri fix would be o tremeandous economtic boast to Indian

country, at no cost to the Federal goverament.

The Supreme Court’s June 2012 Fetckaf decision expanded Carcieri beyand its attack
on the Secretary’s authority to place new lands into trust by permitting individuals to challénge
trust land applications that have been approved. Pafchak permits individuals to challenge DOD's
deision 1o take Jand into trust under the JRA for up to six years afler the Issusnce of the decision
puesnant to the Administrative Procedures Act (APA) even if the land at issue is already held in
trust. The result of Carederf and FPaveiak Is that fndividuals can claim that the dribe was not
“under federal jurisdiciion” in 1934 and challenge DO trust acquisitions for up to six years after
the acquisition is made.

In January of 2014, the U.3. Court of Appeals for the Ninfh Circuit took the Carcier?
attack on tribel sovereignty to an ueopreeedented and dangerons level n By Logonn Rancheriz.
First, the Al Lagoon Rencferia court broadened the application of Crefers, miling that
additional factors apply to the evaluation of whether a fribe was “under federal jurisdiction™ in
1934, such as historical residency on the speeific parcel in question, including the year 1934, and
inclusion on a 1947 list of Indian 1ibes that was nol infended 1o serve ag an exhaustive list of
tribal governments, Secand, using this overly expansive interpretalion of Caredery, the conrt
ruled {hat DOL never had the authority in the first place to take the specific parcel in question Into
trust for the be and, therefore, the tribe did not have jurisdiction over the parcel even though
the parcel had been in trust since 1994, Third, the Ninth Circuit supperted an argument of the
State of California to challenge the Secretary™s decision to aequire land in trust For the tribe even

thaugh the State did not bring o timely challenge within the six-year statuie of limiations under

the APA. The Bir Lagoon Ranchierie decision opens the floodgates for anyhody to challenge the
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federal status of Indian lands regardless of length of {ime the Jand has heen in frust. This
decision exposes existing trust lands and the significant investments of tribes on trust lands to
tremendous risk and uncertainty.
V.  Urgent Nced fo Enact 5. 2188

8. 2188 would address Clarevien] Pavckas and 8 Lageor Rancserfa. npopantly, it
would put 2 stop to fuhre aftacks on tribal sovereignty based on the Cargieri ine of cases.
Congress holds egal trust obligations to Indian tribes set forth in the U.S. Constitution, trealies,
federal laws, executive orders, and judicial deersions. Te date, Conpress has not met ils
respansibilities to tribal governments to prolecl existing tribal lands and the ability to restore
tribal homelards that were wrongly tzken. We urge Congress to rectify this by enacting 8. 2188,

Since 2009, tribes and wibal organizations across the counlry have urged enactment of
legislation to address the Carevery decision, predicting it would lcad to advorse casc law against
tribes that would Emit their abilitics to lake land into trust and i govern their own lands. These
concems have nnfortunately become reality, The Coreier7 decision and ils progeny cases have
cansed frrevacable damage to tribal sovereigmy, uibal colture, and the federal trust
responsibility. It has deterred investment, econamic developrent, and job creation in Indian
Country. Purdher these cases have led to castly, protracted litigation aver the status of tribal
londs. Thesc cases are affepting all tribes, even thosc that were clearly umder the U.S."s
juridiction in 1934. The ULS,, at taxpayer expense, is a defendant in more than a dozen cases
and they are multiplying. As aresull, passing 5. 2138 wili save federal revenue, Beeause the
Carciers decision has also penerated jurisdictional uncertainties, s large number of Indian
Couniry eriminal convictions and civil aclions have been placed inte doubt and will Izad to

further litigation.
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Aneiher bill at this hearing, 8. 1603, the Gun Lake Trust Land Reaffirmation Act, would
address the Porabalt decision specifically for Afwieh-E-De-Nash-She-Wish and ratify DOT's trust
land decision ic enable the tribe 1o overcome Corcizniclaims, §. 1603 highlights the dire need
far ensctment of 8. 2188, which would provide all of Indian Country with a comprehensive fix.
Without passage of 5. 2188, the future of this Commities will be dominatud by Carcieri-type
hills on a tribe-by-tribe basis.

VL Gaming is Unrelated to Carcieri Fix

Some attempt to tic o Carcieri fix to Indian geming and off-reservation geming
specifically. These allempts are misgnided. Nothing in §. 2188 improves the abilily of any
federally recognized tribe to conduct ofFrescrvation geming. The Tand-into-trust process is
Irgally distinct and scperate from the ability of a federally recognized fribe to conduct Indian
paming.

The land-into-trust process is governed by the IRA, whick Congress intended as a2 means to
restore lands to Indian tribes for housing, education, health care, and other essential gavernment
services. DOIs process for acquiring fnad in trust for tribes Is stringent and set forth in
regulations at 25 C.FR. Part 151, Porsuant to these regulations, DOT considers the following
criteria in reviewing trust applications: (2) the tribe"s need for the land; (2) the porpose for
which the Iond will be used; {3) statutory antherity to accept the land in trust; (4) jurisdictional
and Jand use concerns; (5) DOT's ability to manage the land; {5) compliance with all applicable
environmental laws; and (6) impacts that the acquisition would have oo state and local
governments with regulatory jucisdiction over the land resuliing from removal of the lend fiom
tax rolls.  Further, off-rescrvation non-gaming acquisitions must mecl an even higher standard.

Before the Carcier] decision, it sametimes took a decade for DOI to make a deciston o

take land inte trusl for a tribe. Due o Carcieri, this provess is even more protracied and
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cumbersome because DOI must now examine whether a iribe secking to have land placed in trust
under the IRA was “under federal jurisdiction™ in 1934, This examination is extremely fact
driven for each tribe and is akin 1o the tedions discovery proeess in litigation or 6 burdensome
forensic historical audit,

From 208913, 59.1% of the trust acquisitions or tribes were for non-gaming purposes,
These purposes were for housing, agriculture, cconomic development, aud infrastructure, which
includes tribal offices, cemeterics, land consolidation, recrcalion, habitat preservation, event
centers, child care facilities, health care facifitics, cducation facilifics, and law enforcement
Tacilities, The vast bulk of these trust laads were for infrastructure and agricnilure. Further,
Professor Frank Poramerskeim of the University of South Dakota analyzed the trust land statas
from 2000-2012 in certain slales, including Monlana, South Dakota, Notth Dakola, and
Minnegata, and found that significantly more lands are going out of trst status than into trust
status.”

Canversely, the Indian Gaming Regulatory Act (IGRA) governs gaming on Indian lands.
IGRA contains a general probilrition agzinst gamisg on Indian lands placed into trost after
Getoher 17, 1988 (the date of TGRA’s enactment), IGRA containz four narrow statutory
exceptions to nccommodate certain discrete situations for disadvaniaged tribes, such as newly
recognized tribes, restored Iands for restored ribes, and Jands acquired pursuant to seHlement of
& Iand claim. Assistani Secrotary Washburn testified before the House Natural Resourees
Subcommittes on Indian and Alaska Native Alfairs on September 13, 2013, that:

There is a misperecption thal ‘DOY’ caommonly aceepts off-reservation land into

trust for gaming pusposes. Howaver, the facts show that of the 1,300 trust
acquisitions since 2008, fewer than 15 were for gamiog purposes and even fewer

* Frank Pommersheim, Land inte Trusi: An Inquiry fnta Lew, Policy, and History, 48 Tdaha L. Rev. 519,
p- 539 (2013); see akio testimony of Professor Abex Sldbine, University of Utzh 8.3, Quinney College of
Law, House Natura! Resources Subeommiltce an Indian and Alzska Mative Affairs, Sept. 19,2013, p. 4.
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were for off-reservation gaming purposes. There are preseatly four (4) applications

pending that were submilted by Iribes seeking to conduct paming on lands

conliguous to their reservations and mioe (9) applications pending for gaming oo

offreservation Tand acquired $n tnist afior the epactment of IGRA.

Most coniroversy related to off-reservalion gaming pertains to what iz called the two-part
determination exception in IGRA. Under this cxception, gaming is permitted on off reservalion
lond if the Secretary determines, after consultation with apprapriate slate and local officials and
nearby Tndian tribes, that gaming there would be ir 1he best interest of the tribe and would not be
detrimental to the surrounding community. The second prong of the determination would
requirc concurrence by the gevernor in the state in question, As DOI Assisiant Secretary Kevin
Washbum testified at that same heating, “In the 23 years since the passage of IGRA, only =ight
(8} times has a governor cancurred in & positive two-part Secretarial determination made
pursuant to section 20(b){(1%(A) of IGRA." His Lestimony contains a deiailed explanation of the
two-part deterrnination wnd i3 also attached.

VII. Conclusion

When there is a will, there is 2 way. Given the urgency of the situation, we urge swift
enactment of 8. 2188, Congress should honor iis treaty and trust responsibilities te 1ibes to
protect tribal frustlands. There are modest amounts of tust lands acress the countey as it is snd
it would be a tolal abrogation of the United States” obligations to ribes I Congress did not
address the Carcier!, Patciad, and Big Lagoon cases, As has been said, *“Then they came for me
—andt there was 0o one Jeft fo speak forme.™ We can overcome thiz conniry’s sad past

treatrent of tribes by working together to rdvance thiz bill,

® Excerpt of 2 quote by German Pastor Martin Micmoller.

The CHAIRMAN. Thank you, Nathan. We appreciate your testi-
mony, appreciate your perspective.
Elwood Lowery, you are up to bat.

STATEMENT OF HON. ELWOOD LOWERY, CHAIRMAN, PYRAMID
LAKE PAIUTE TRIBE

Mr. LowERY. My name is Elwood Lowery, Chairman of the Pyr-
amid Lake Tribe. I am here representing the tribe at the request
of the Vidler Water Company in support of S. 1818, the Pyramid
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Lake Paiute Tribe-Fish Springs Ranch Settlement Act. Vidler
Water Company is the managing partner for Fish Springs Ranch.
Steve Hartman, the Vice President, is here today and available to
answer any questions.

First, I would like to request that our joint statement and the
full settlement package be placed in the record and I be allowed
to summarize the statement.

The CHAIRMAN. It is in, without objection.

Mr. LOWERY. Also, I would like to express appreciation to Chair-
man Tester and Vice Chairman Barrasso and Senator Crapo, for
holding this hearing. I recognize the time of the hearing is limited.
I hope that the hearing is a good sign for S. 1818 to be enacted.
S. 1818 proposes new authorization and ratification to confirm that
basically it is a private settlement between the tribe and Fish
Springs.

The basic issue was a dispute over a proposed project by Fish
Springs Ranch to pump groundwater north of Reno. We were con-
cerned that the pumping could adversely affect groundwater on or
near the Pyramid Lake Reservation. Because the proposed project
required a BLM right of way, we sued the Department of Interior
and BLM for breach of trust and violation of NEPA when BLM ap-
proved the right of way over our objections. Fish Springs joined the
suit on the side of Interior.

However, we got together and decided to settle this issue rather
than continue to litigate. The settlement involves a trust resource,
because the Fish Springs project could affect water on the reserva-
tion. Therefore the settlement requires Federal authorization to
take effect. That is why we are here.

From Fish Springs’ standpoint, the settlement protects their pri-
vate groundwater project, which is in Honey Lake Valley. Fish
Springs will pump groundwater in Honey Lake Valley and trans-
port it to the northern suburbs of Reno, Nevada. From the tribe’s
standpoint, the settlement was closely examined by the tribal hy-
drologist, our attorneys and our council. We believe it reasonably
compensates the tribe for the potential damage to reservation
groundwater.

We recognize that every settlement is unique. In this case, the
tribe and Vidler came together and reached a settlement without
the involvement of the Department of Interior. We also have
worked very hard to make this settlement and the proposed legisla-
tion easy for Congress and the Administration to approve.

Simply stated, the settlement will terminate our lawsuit against
the Department of the Interior. The settlement requires no action
from the Department of the Interior. Unlike most water rights, set-
tlements, there is no cost to the United States Government from
the settlement or the proposed legislation. The legislation assures
that the Federal Government will bear no liability from the settle-
ment.

Both the tribe and Fish Springs urge Congress to enact S. 1818
at its earliest opportunity this year, to be passed earlier this year
if it can. I would like to thank you for allowing me to make this
appearance, and would be pleased to answer any questions.

[The prepared statement of Mr. Lowery follows:]
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PREPARED STATEMENT OF HON. ELWOOD LOWERY, CHAIRMAN, PYRAMID LAKE PAIUTE
TRIBE

I am Elwood Lowery, Chairman of the Pyramid Lake Paiute Tribe, and am here
today representing the Tribe and also at the request of Vidler Water Company re-
garding S. 1818, the Pyramid Lake Paiute Tribe—Fish Springs Ranch Settlement
Act. Vidler Water Company is the managing partner for Fish Springs Ranch, LLC.
We greatly appreciate the fact that the Senate Indian Affairs Committee has sched-
uled this hearing and we urge you to expeditiously report out S. 1818 to the full
Senate for consideration and approval.

At the outset, I would like to say that we have worked hard to make this settle-
ment and the requisite legislation easy for Congress to approve. It ratifies an agree-
ment between two independent parties—the Tribe and Fish Springs Ranch—at no
cost to the United States Government, asks for and requires no action by the De-
partment of the Interior and likely reduces its workload, terminates a lawsuit
against the Department of the Interior, and assures that the Government will bear
no liability from the settlement. It also protects a private water project that is al-
ready constructed and reasonably compensates the Pyramid Lake Paiute Tribe from
private funds for any actual or potential resource loss. Because it involves a trust
resource, however, it requires Federal authorization to take effect. That is why we
are here.

The proposed legislation (S. 1818) authorizes, ratifies and confirms a settlement
between the Pyramid Lake Paiute Tribe (Tribe) and Fish Springs Ranch, LLC (Fish
Springs). The proposed legislation is necessary to complete the settlement which re-
solves the parties’ dispute over water rights and alleged injuries to tribal water
rights in connection with the pumping and transport by Fish Springs of ground-
water from the Honey Lake Valley Basin to the suburban Stead/Lemmon Valley
area north of Reno, Nevada. The transport of the groundwater to the Reno suburbs
is across public lands, which required a Bureau of Land Management (BLM) right-
of-way permit. The groundwater pumping takes place west of the Pyramid Lake Pai-
ute Reservation. The Tribe’s concern with the project was that Fish Springs’ pump-
ing could reduce the flow of groundwater to the Pyramid Lake Valley and Smoke
Creek Desert portions of the Tribe’s Reservation, reducing the Tribe’s precious
groundwater resource and potentially adversely affecting Pyramid Lake, which is a
desert terminus lake located entirely within the boundaries of the Pyramid Lake
Paiute Reservation and home to the threatened Lahontan cutthroat trout and the
endangered cui-ui. The fish of Pyramid Lake were the primary food resource of the
Tribe for millennia and the Tribe has close cultural ties to them. The Native name
for the Pyramid Lake Paiute, Cui Ui Ticutta, means cui-ui eaters.

Fish Springs Ranch and the Tribe have resolved their dispute through settlement,
which needs federal approval. The terms of the settlement are reflected in an agree-
ment entered into by the parties on May 30, 2007 (Original Agreement), and a sup-
plement to that agreement entered into by the parties on November 20, 2013 (Sup-
plemental Agreement), discussed below. The settlement involved two parts, the first
of which has been completed and required no federal legislation. The second part
involves the Tribe’s waiver of full legal protection of its potentially affected water
rights in the project area in favor of Fish Springs Ranch’s pumping for its water
export project and requires federal authorization for the Tribe to grant such waiv-
ers. Without this legislation, the Tribe will lose its ability to receive the benefits of
the second part of the settlement, including the right to $3.6 million and accumu-
lated interest.

Background

In 2005 and 2006, the Bureau of Land Management issued a Final Environmental
Impact Statement on rights-of-way across public lands for groundwater projects in
the Honey Lake Valley of Nevada north of Reno, a Record of Decision for the Fish
Springs groundwater project, and a water pipeline right-of-way across public lands
for transport of groundwater from Honey Lake Valley to suburbs north of Reno. One
of the project proposals considered in the EIS was Fish Springs’ water pumping and
export project. The total amount of groundwater rights covered by the Fish Springs
project is 14,108 acre feet per year (afy), of which 13,000 afy is authorized to be
pumped by Nevada State Engineer rulings. Of the 13,000 afy, 8,000 afy was covered
in the EIS and another 5,000 afy could be pumped and sold in the future. A visual
portrayal of the geography of the project area in relation to the Pyramid Lake Pai-
ute Reservation and Reno, Nevada, is attached to the end of this statement.

The Tribe’s concern with the groundwater pumping was the potential effects of
pumping groundwater in Honey Lake Valley on the Tribe’s Reservation and water
resources. The U.S. Geological Survey groundwater model used in BLM’s EIS pre-
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dicted the maximum groundwater outflow from Honey Lake Valley to Pyramid Lake
Valley, which is the location of much of the Pyramid Lake Paiute Reservation, via
Astor Pass could be reduced by about 140 afy after 100 years, and eventually 150
afy at steady-state, or 10 percent of baseline conditions. The maximum groundwater
outflow to Smoke Creek Desert, much of which is also part of the Tribe’s Reserva-
tion, via Sand Pass could be reduced by about 450 afy after 100 years, and eventu-
ally 570 afy at steady-state, or 11 percent of baseline conditions. A substantial quan-
tity of Smoke Creek Desert groundwater flows toward Pyramid Lake Valley and the
model projected a potential reduction in flow of this groundwater that could eventu-
ally reduce groundwater outflow to Pyramid Lake Valley by about 500 afy, for a
total effect on Pyramid Lake Valley of about 650 afy. These reductions were pre-
dicted for the entire hydrologic basins rather than groundwater specifically under-
lying the portions of the Pyramid Lake Paiute Reservation within those basins, but
the Pyramid Lake Paiute Reservation occupies a major part of both areas.

The Tribe objected to the EIS, the Record of Decision, and the project, and as-
serted that the project would harm the resources of the Pyramid Lake Paiute Res-
ervation, cause injuries to tribal water rights, and impair the Tribe’s existing and
claimed tribal water rights. The Tribe filed suit in Federal District Court for the
District of Nevada on grounds of a violation of the National Environmental Policy
Act (NEPA) and breach of trust, securing a preliminary ruling that the EIS most
likely violated NEPA and an injunction. Appeals were filed with the Ninth Circuit
Court of Appeals and an appeal was also filed before the Interior Board of Land
Appeals.

The parties intended to settle these issues through the Original Agreement en-
tered into on May 30, 2007.

The Original Agreement Had Two Parts

Part 1: The first part permitted Fish Springs project construction to proceed and
the project to operate in return for $3,600,000, the transfer of over 6,200 acres
of land to the Tribe, and certain other consideration including the right to pay-
ments to the Tribe for future transfers of water in excess of 8,000 afy already
authorized up to an additional 5,000 afy. It was intended to settle all adminis-
trative appeals and end all litigation involving the Tribe’s objections to the
project and Fish Springs water rights, the EIS, and BLM’s Record of Decision
and impacts to the Tribe and its resources.

Part 2: The second part, in return for a second payment of $3,600,000 plus accu-
mulated interest to the Tribe, intended to completely and fully settle all claims
of the Tribe and, if any, of the United States on behalf of the Tribe for impacts
or injuries to existing and claimed tribal water rights, injuries to tribal water
rights in four hydrographic basins, and potential injuries resulting from the
project to the Pyramid Lake Paiute Reservation. Part 2 of the Original Agree-
ment was contingent on legislation to authorize the completion of its terms.

The Settlement Today

Part 1: Part 1 of the Original Agreement was not contingent on legislation and
the parties have performed and are continuing to perform their obligations, includ-
ing but not limited to the following:

1. Fish Springs paid the Tribe $3,600,000;

2. Fish Springs transferred and conveyed approximately 6,214.32 acres of land
to the Tribe;

3. Fish Springs has implemented the water resources, monitoring, and manage-
ment plan as approved by the Nevada State Engineer;

4. Fish Springs has delivered and continues to deliver certain resource reports
to the Tribe and the United States showing the total amount of water
pumped and transferred from Fish Springs Ranch to the North Valleys Plan-
ning Area through the project;

5. To the extent opportunities have arisen to date, the Tribe has cooperated in
the future permitting for the project;

6. The Tribe has participated in dissolving a preliminary injunction in the Fed-
eral District Court Action, dismissing the IBLA Appeal, and dismissing the
Ninth Circuit Appeals, which paved the way for Fish Springs’ pipeline to be
constructed; and

7. Fish Springs has been able to exercise its right under the Original Agreement
to pump and transfer water through the project to end users.



54

Part 2: Completing Part 2 of the Original Agreement languished as the legislation
required by the settlement and proposed toward the end of the session in 2008 was
not enacted. The Tribe and Fish Springs still desired to complete the terms of Part
2 of the Original Agreement, however, and entered into the Supplemental Agree-
ment this past November to accomplish this objective. The Supplemental Agreement
simplifies the remaining actions required to accomplish Part 2 of the Original
Agreement while remaining true to its original intent. Under Part 2 of the settle-
ment, the Pyramid Lake Paiute Tribe agrees to not challenge Fish Springs existing
state permitted water rights, to waive claims for damages or taking of Tribal water
rights from use of Fish Springs’ state-permitted water rights, and to not impair, pre-
vent, or interfere with implementation of the Fish Springs’ project. In return, Fish
Springs agrees to compensate the Tribe for allowing the project to proceed through
a monetary settlement. The Tribe considers the value of the settlement to be fair
and the Pyramid Lake Paiute Tribal Council has approved the settlement after ex-
amining it closely.

The Supplemental Agreement modifies the manner in which the settlement is ap-
proved by the United States. The Original Agreement was negotiated by the Tribe
and Fish Springs, but assumed that the United States, through the Executive
Branch, as the Tribe’s trustee, would sign waivers of potential claims against Fish
Springs along with the Tribe even though Departments of Justice and Interior rep-
resentatives were not involved in the negotiations. This approach has been modified
to have the same effect, but for Congress to (1) extinguish claims the United States
could bring on behalf of the Tribe against Fish Springs to the extent that claims
are waived by the Tribe, (2) eliminate the responsibility of the United States to as-
sert such claims on behalf of the Tribe, and (3) terminate any potential liability of
the United States resulting from the settlement terms. In these ways, the settle-
ment is simpler and the proposed legislation does not require participation in the
settlement by the Executive Branch.

The Supplemental Agreement also modifies the approach in the Tribe’s waivers
to that generally recommended by the Department of the Interior, which is pat-
terned on recent Indian water rights settlements such as those for Aamodt, White
Mountain Apache, and the Crow Tribe. In doing so, it adds specific waivers of claims
against the United States by the Tribe, which complement the waivers of claims
against Fish Springs, and assures the United States that it will incur no liabilities
as a result of the settlement.

The Supplemental Agreement also provides that if Legislation is not enacted by
December 31, 2015, Part 2 of the Settlement will be terminated. In this case, the
Tri]cie would no longer be entitled to payment from Fish Springs for Part 2 of the
settlement.

The Proposed Legislation, S. 1818

The proposed legislation authorizes and ratifies the Supplemental Agreement and
thereby permits the settlement between the Tribe and Fish Springs to be completed.
Through the proposed legislation, the United States would extinguish any claims on
behalf of the Tribe that are waived by the Tribe against Fish Springs and the
United States would have no right or obligation on behalf of the Tribe to assert
claims waived by the Tribe. The Tribe would also waive any claims it might have
against the United States under the agreement and act including waiving any
United States liability to the Tribe for the claims waived, subject to certain reserva-
tions. The proposed legislation would authorize the Tribe to grant the waivers
against both Fish Springs and the United States, which it cannot do without author-
ization from Congress. These provisions would take effect after the Tribe signed its
waivers and Fish Springs paid the Tribe $3,600,000 plus interest from January 8,
2009, until the date the payment is made. The Tribe will also dismiss pending liti-
gation against the Bureau of Land Management for violations of NEPA and United
States trust responsibilities related to the Fish Springs project and Fish Springs’
use of its groundwater rights.

Benefits of the Settlement to the United States

The settlement resolves a lawsuit against the Bureau of Land Management, elimi-
nates the potential need for the Bureau of Land Management to prepare a new or
supplemental EIS, fulfills a trust responsibility of the United States to the Tribe,
eliminates a potential liability of the United States for breach of trust against the
Tribe, resolves water rights between the Tribe and Fish Springs Ranch, and, poten-
tially, between the United States, acting on behalf of the Tribe, and Fish Springs
Ranch, at no cost to the United States.

No federal appropriation of funds is sought or needed under the settlement or the
proposed legislation.
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Both Fish Springs Ranch and the Tribe urge that Congress enact S. 1818 at its
earliest opportunity this year so that we can complete the settlement and not be
pushed up against the termination deadline next year. We thank you for this hear-
ing and for your consideration of this settlement legislation.

The CHAIRMAN. There will be questions here shortly. We are
going to get Chairman Sprague to have his testimony, then we will
get to questions.

You may proceed.

STATEMENT OF HON. DAVID “D.K.” SPRAGUE, CHAIRMAN,
MATCH-E-BE-NASH-SHE-WISH BAND OF POTTAWATOMI
INDIANS

Mr. SPRAGUE. Good morning. My name is D.K. Sprague, I am the
Chairman of the Match-E-Be-Nash-She-Wish Band of Pottawatomi
Indians of Michigan. We are also known as the Gun Lake Tribe.

I want to thank the Committee for holding this hearing on S.
1603, a bill that will simply reaffirm the trust status of our lands.
I also want to thank Senators Stabenow and Levin who introduced
this bill and our own Congressman, Fred Upton, whose district en-
compasses our reservation and who was a strong supporter of this
bill.

Mr. Chairman, this legislation is very straightforward. It simply
reaffirms the trust status of the one parcel of land the Federal Gov-
ernment currently holds in trust for our tribe. Our tribe’s sovereign
status was reaffirmed by the United States on August 23, 1999. In
2001, additionally, the Secretary of Interior did take 147 acres into
trust on behalf of our tribe.

After several years of a long and costly administrative process,
and many more years of legislation these lands were finally placed
in trust on January 30, 2009, nearly eight years after we first peti-
tioned to have these lands taken into trust. That fact still astounds
me today.

We have since opened a gaming and entertainment facility on
our reservation lands. They are the same lands where we house
our tribal police department. Again, this is the only parcel of land
that is held in trust on behalf of our tribe.

Since February of 2011, we have hired over 1,000 people in our
community. We have also worked closely with our local govern-
mental partners on a revenue sharing plan that has greatly bene-
fited our tribe, local schools, law enforcement agencies and local
communities. All this is now threatened by a U.S. Supreme Court
opinion that has allowed one individual to challenge the authority
of the Secretary of Interior to take land into trust for our tribe.

This case threatens our economic well-being and has made it vir-
tually impossible for my tribe to obtain financing for any future
economic development projects. After 13 years of administrative
and legal battles, we find ourselves still fighting the same issues
in the courts. Our tribe has suffered a great loss of resources from
these lawsuits. And while we have won every single challenge on
the merits, it is now time for this dispute to come to an end for
the sake of our tribe, our employees and our local communities.

Mr. Chairman, let me be very clear. This legislation will simply
reaffirm the status of our existing trust lands. And it will only im-
pact the Gun Lake tribe. It does not affect any other lands, and it
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does not give my tribe or the BIA any new authority. It is my un-
derstanding that we are the only tribe in the Country that cur-
rently faces this dilemma.

We have a letter from the BIA which underscores the uniqueness
of our situation. That is why this legislation is strongly supported
on a bipartisan basis by the Michigan Congressional delegation. We
also have 35 letters of support from local elected officials, law en-
forcement and business leaders and civil groups who live in our
community. It is important to note that not one unit of govern-
ment, local, county or State, has ever opposed our efforts to rees-
icabliish our reservation or to operate a gaming facility on our home-
ands.

Again, thank you for allowing me to testify today. I urge the
Committee to pass this bill as soon as possible and I am open to
answer any questions you may have. Megwich.

[The prepared statement of Mr. Sprague follows:]

PREPARED STATEMENT OF HON. DAVID “D.K.” SPRAGUE, CHAIRMAN, MATCH-E-BE-
NASH-SHE-WISH BAND OF POTTAWATOMI INDIANS

Chairman Tester, Vice- Chairman Barrasso and Members of the Committee, my
name is DK Sprague and I am the Chairman of the Match-E-Be-NashShe-Wish
%a}rﬁd of Pottawatomi Indians of Michigan. We are also known as the Gun Lake

ribe.

I want to thank the Committee for holding a hearing on Senate Bill 1603, a bill
that will simply re-affirm the trust status of our lands. I also want to thank Sen-
ators Stabenow and Levin, who introduced this bill—and our own Congressman
Fred Upton, whose district encompasses our reservation and who is a strong sup-
porter of this bill.

Mr. Chairman, this legislation is very straight-forward. It simply re-affirms the
trust status of the one parcel of land the Federal Government currently holds in
trust for our Tribe.

Our Tribe’s sovereign status was reaffirmed by the United States on August 23,
1999. In 2001, we petitioned the Secretary of Interior to take 147 acres of land into
trust on behalf of our Tribe.

After several years of a long and costly administrative process—and many more
years of litigation, these lands were finally placed into trust on January 30, 2009—
nearly eight years after we first petitioned to have these lands taken into trust.
That fact still astounds me today.

We have since opened a gaming and entertainment facility on our reservation
lands. They are the same lands where we house our Tribal police department.
Again, this is the only parcel of land that is held in trust on behalf of our Tribe.

Since February of 2011, we have hired over 1,000 people in our community. We
have also worked closely with our local governmental partners on a revenue sharing
plan that has greatly benefitted our Tribe, local schools, law enforcement agencies
and local communities.

All of this is now threatened by a U.S. Supreme Court opinion that has allowed
one individual to challenge the authority of the Secretary of Interior to take land
into trust for our Tribe. This case threatens our economic well-being and has made
it virtually impossible for my Tribe to obtain financing for any future economic de-
velopment projects. After thirteen years of administrative and legal battles, we find
ourselves still fighting the same issues in the courts. Our Tribe has suffered a great
loss of resources from these lawsuits. And while we have won every single challenge
on the merits—it is now time for this dispute to come to an end—for the sake of
our Tribe, our employees and our local communities.

Mr. Chairman, let me be very clear—this legislation will simply reaffirm the sta-
tus of our existing trust lands—and it will only impact the Gun Lake Tribe. It does
not affect any other lands, and it does not give my Tribe or the BIA any new author-
ity.

It is my understanding that we are the only Tribe in the country that currently
faces this dilemma. We have a letter from the BIA which underscores the unique-
ness of our situation.

That is why this legislation is strongly supported on a bi-partisan basis by the
Michigan Congressional delegation. We also have 35 letters of support from local
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elected officials, law enforcement, business leaders and civic groups who live in our
community. It is important to note that not one unit of government—local, county
or state—has ever opposed our efforts to re-establish our reservation or to operate
a gaming facility on our homelands.

Again, thank you for allowing me to testify today. I urge the Committee to pass
this bill as soon as possible and I am open to answer any question you may have.

The CHAIRMAN. Thank you, Chairman Sprague.

Senator Crapo?

Senator CRAPO. Thank you, Mr. Chairman, for letting me go
first. I do have a meeting I have to get to before that vote starts,
so I appreciate this.

I actually don’t have any questions, but I did want to take this
opportunity to welcome Chairman Small of the Shoshone-Bannock
Tribes here, and to thank him for not only our friendship, but for
his good, strong leadership in helping us to get to this point. We
have worked for many years, it has been a long road, and I am
hopeful that we are close to the end of that road and that we can
continue to work on this as well as a number of the other issues
that are working on together.

Again, Mr. Chairman, I wanted to thank Chairman Small pub-
licly for his being here with us today and for the tremendous serv-
ice he gives out in Idaho.

The CHAIRMAN. Thank you, Senator Crapo, and we appreciate
your leadership also.

I think we are going to start with Brian. Brian, as far as the
Carcieri decision goes, I think it is important, as far as Carcieri
goes, I think it is important that any hearing on this issue con-
tinues to document the impact of that decision on tribes and why
it is important for Congress to do what the Supreme Court asked
them to do, clarify the law.

The Assistant Secretary spoke about empty houses that are now
boarded up and will never be used because of the Carcieri decision.
I would ask you to discuss any similar impacts of the Carcieri deci-
sion on other reservations throughout the Country.

Mr. CLADOOSBY. Yes. In Oregon, there is a tribe right now that
is affected by this. It is a non-gaming economic development project
that they had to put on hold now because of the impacts of this
case. That is very serious, when the investors are questioning the
tribe’s ability to be able to move forward on a project like this. It
is really detrimental to those tribes that are trying to do projects
that are non-gaming in stature, and the majority of these are.

So we are seeing impacts around the Country because of this
case.

The CHAIRMAN. Is it true that this only impacts the tribes recog-
nized after 1934?

Mr. CLADOOSBY. That is a good question. I believe we have to
look at it very closely, those tribes that were recognized before
1934, and the potential impacts that they could have going forward
because of this case.

The CHAIRMAN. I would be remiss if I didn’t thank NCAI for all
their work on this issue. I know you are in a tough position, as
your opening remarks talked about. But the fact is, we are going
to find a different solution to the Carcieri problem with S. 2188.
It may not be the ideal solution, it may be the ideal solution, too,
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which is what we hope. But we all know that it may not get the
support it needs to pass without potential changes.

How can this Committee continue to help promote further discus-
sions and dialogues on this issue among tribes and other stake-
holders?

Mr. CLADOOSBY. I think what is very important for people to un-
derstand is that we just need a one-sentence fix in this. The other
issues, the gaming issues, the State, county and tribal jurisdic-
tional issues, the Federal recognition issues, those are definitely
issues that need to be dealt with. But we can deal with those sepa-
rately. All we need to do here is just amend one sentence in the
Indian Reorganization Act to fix Carcieri, but continue to work on
these other issues that people want to put into this bill to weigh
this down to basically doom its passage.

So that is what I would hope that the Congress would do, seri-
ously look at these other issues but look at it separately and inde-
pendent from a clean Carcieri fix.

The CHAIRMAN. Last fall, we heard from the counties on this
issue. They wanted to be more involved in the land into trust proc-
ess. What is your view of the counties’ role in the land into trust
process?

Mr. CLADOOSBY. If you look at the current fee to trust process,
and if you ever had to, Senator Tester, jump through the hoops and
try to get a piece of land from fee into trust, you would be banging
your head against the wall like tribes are sometimes. Counties do
get an opportunity right now to voice their opinions on fee to trust,
according to the regulations.

A lot of counties are great partners to tribes around the Nation.
A lot of great relationships have been forged. The counties are rec-
ognizing 21st century tribes for their economic input into their
counties. As you know, tribes do not have the infrastructure, you
have been to many reservations, and you know the difference be-
tween a Montana city and a Montana reservation. There is not the
infrastructure in the reservation like there is in a city. Tribes are
not there yet. But some of them are contributing millions of dollars
to their local economies and the counties are recognizing this.

So I think it is important that the counties have a voice but not
have a veto power. That is one thing that everyone recognizes that
the county should not be able to have a veto power over this. This
should be a decision that is made by the Federal Government
based on all the information that is gathered. They should have
every opportunity to weigh in on these issues.

But the fee to trust issue is one that is very cumbersome.

The CHAIRMAN. Thanks again for your testimony, thanks for your
straight-up answers. I appreciate your being here.

And thank you for being here too, Nathan Small. I have a few
questions for you. Your testimony states that the township created
by the 1918 Act included 120 acres, of which 111 acres are still
held out of trust. Who currently owns the land within the town
site? How much of the land does the tribe expect to acquire or place
into trust in the near future, if in fact this bill is enacted?

Mr. SMALL. I think that is some of the clarity that needs to be
addressed. As I indicated, we are in the process of getting all that
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stuff together here, hopefully in the next few weeks or next few
days we will have that information available on the clarity.

There is a section right along where the 1966 work, where they
did put it back into trust. But there is a little section right in be-
tween that and what is called the railroad tracks that is still out
of trust. As I indicated, we are using some of that land already. We
have been able to put our enterprises, offices are currently in that
area right now. And as I indicated, there are other parcels, plots
that are utilized by our tribal membership and our tribal govern-
ment.

Right now again, I just finally got the legal description of the
land here, I finally got that and I was going to hand it off to Mr.
Washburn. There is several sections in there where non-Indians
have purchased land in there. Right now it is because of an agree-
ment between the county and the tribes, we have both been taking
care of the needs of the people in that area. And as I indicated, we
provide most of the services to them already.

The CHAIRMAN. How much of that 120 do you think you could get
in? Let’s say we got this bill signed by the 1st of July. How much
of that 120, or actually 111 acres, do you have any projections for
how much of that you could get in how quickly?

Mr. SMALL. I think the information, once it is gathered up, we
would be able to identify what is what out there. Right now it is
kind of in a checkerboard situation. We have had, of course the
BIA or Department or Interior wouldn’t have any information on
this, because it is not held in trust. So they are at a loss basically
as to what this is all about. But the tribes and the county have
been, for the past few years, really working diligently with each
other, as indicated by Mr. Cladoosby here, that some counties do
work with you. This Bingham County has really been a good coun-
ty to work with, as opposed to some of the other counties within
our reservation.

The CHAIRMAN. That is good.

One of the recommendations we have heard regarding a Carcieri
fix is that we have to have requirements for certain off-reservation
acquisitions. We should make the process for on-reservation acqui-
sitions simpler. What has the Shoshone-Bannock Tribes’ experience
with the on-reservation trust acquisitions been?

Mr. SMALL. When they first started this process of getting land
into trust within the boundaries of the reservation, we had to go
to the regional office and ask them what was the holdup. They told
us there that, your superintendent can do that on his own. So we
went back to our superintendent and asked him, why aren’t you
taking some of this land into trust. Finally, basically kicked him
in the butt to say, you had better start moving on these lands with-
in the boundaries of the reservation.

After about 20 years, I think we got 20 acres back into trust.
That is not a lot, but there is still a lot more land out there that
needs to come back into trust within the boundaries of the reserva-
tion. Our tribe has been working with the Bonneville Power Ad-
ministration in purchasing land together outside the boundaries of
the reservation. We have putting those lands basically that are set
aside to let those lands remain natural, so there is always that
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type of land we have been able to purchase outside the boundaries
of the reservation.

Then there are some lands that we are looking at to purchase
within our original territories that are within the hunting districts
of our reservation. We want to put our people out there soon. We
have been working diligently on some of these things. When you
have something that may prevent you from doing those kinds of
things, I don’t think it is right. It is our original homelands. If we
have the ability to purchase those, why not.

And it is not always for economic development. It is not always
about gaming. There are some places that we purchase that we ba-
sically turn into wilderness areas, so that doesn’t become a public
place. You just want places to become natural or get back to its
natural state.

The CHAIRMAN. Thank you.

Chairman Lowery, your testimony describes the importance of
enacting the bill as soon as possible, as the lack of legislation
would impact the settlement between the tribe and Fish Springs
Ranch. Tell me what happens if the bill is not enacted.

Mr. LoweRy. If the bill is not enacted, the remaining amount of
money of $3.6 million would not be given to the tribe. Fish Springs
Ranch would not be protected. The tribe would pursue litigation if
it was possible. If the lake was damaged in any way, the lake
water surface would go below 3,712 feet, somewhere in that area,
it would probably impact the tribes. Those are the pending issues
that are facing us right now.

The CHAIRMAN. Chairman Lowery, this bill would ratify a settle-
ment that address just a small portion of the tribe’s overall water
rights. Are there lessons that your tribe has learned that you can
share with other tribes currently involved in water right disputes?

Mr. LOWERY. Yes. The Department of Justice and Interior rep-
resentatives, when they are involved in the negotiation, you could
solve those kinds of issues at certain times. The United States
didn’t bear any results from it, and we did not participate in the
settlement negotiations.

So there are good ways of solving things. Right now we are work-
ing on huge negotiations between California and Nevada and the
five signators on the Truckee River agreements. So there are les-
sons to be learned if you can work through those and there are
benefits. In Nevada, right now, locally, the Nevada people support
the issue, because water is like gold out there. You need drinking
water, you need operating water, you need ranch water. It is all
there. So you have to work through all those issues as you face the
whole issue of settlement.

The CHAIRMAN. Water is getting to be like gold everywhere. And
rightfully so.

It is always good when the two primary stakeholders offer joint
statements in support of the bill, as is the case here. Can you give
us an idea how the settlement is viewed by other tribes or parties
within Nevada?

Mr. LoweRY. In Nevada, the State of Nevada folks, they are in
agreement with it. Locally the tribe itself is in agreement, sup-
porting the issue of settlement. So it is all there in one package.

The CHAIRMAN. Is anybody actively beating you up on it?
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Mr. LOWERY. No. A couple of tribal people.

[Laughter.]

The CHAIRMAN. Chairman Sprague, can you give us an update on
where your land acquisition case stands right now?

Mr. SPRAGUE. Yes, sir, Mr. Chairman. The Supreme Court has
remanded our suit back to the U.S. District Court here in D.C. The
case is still pending before the court and we don’t have a timetable
when that will be decided. As long as this lawsuit is still pending,
it will continue to hang over our tribe with the uncertainty and
local communities.

The CHAIRMAN. So there is no time frame for the decision?

Mr. SPRAGUE. No, sir.

The CHAIRMAN. Okay. The Gun Lake Band gained Federal rec-
ognition 16 years ago. Can you describe how the Carcieri decision
has impacted your tribe?

Mr. SPRAGUE. The uncertainty of the land that current is in trust
is what is most troubling to me and my tribe. It is in trust and we
are doing what we are doing on it. But still, that cloud hangs over
our head because of the legislation and this one individual. This is
not a Carcieri fix for our tribe. This bill just reaffirms a strong de-
cision made by the Federal Government in 2009. If this bill is
passed, the Gun Lake Tribe will still be in the same position under
Carcieri as every other tribe in the Country. We still have to show
that we were under Federal jurisdiction in 1934 to get land put in
trust, just like every other tribe. We are confident that we can
meet these standards.

The CHAIRMAN. Does the Band have any other pending land ap-
plications or plans to acquire more land?

Mr. SPRAGUE. Yes, sir, we do. We have several fee lands that are
currently working with the Bureau of Indian Affairs to get in trust.

The CHAIRMAN. Okay. I think that is about it, we are approach-
ing vote time. I want to thank you all for your statement today.
The record is going to remain open for two weeks. I encourage all
stakeholders to submit written statements for the record. These are
important issues, Carcieri is a huge issue. There is plenty of time
to get your statements in, so I would appreciate it if you would do
that. I think it could help us as we move this down the field.

I appreciate you folks coming in, you all traveled a long way to
get here. So we thank you for that. And with that, this hearing is
adjourned.

[Whereupon, at 3:46 p.m., the hearing was adjourned.]
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PREPARED STATEMENT OF HON. DEAN HELLER, U.S. SENATOR FROM NEVADA

Chairman Tester and Vice-Chairman Barrasso, thank you for holding today’s
hearing. I am pleased to give my support for this bipartisan legislation to settle this
water rights dispute and ratify this agreement between the Pyramid Lake Paiute
Tribe and Fish Springs Ranch. It is an important component of future resource use
plans in the Truckee Meadows and will provide long-term certainty for the region.

I would also like to thank Pyramid Lake Paiute Tribal Chairman Elwood Lowery
for being here today to testify in support of our bill. Chairman Lowery is a tireless
advocate for the tribe, and it is a pleasure to have him here in Washington. I look
forward to working closely with the tribe, Vidler Water Company, and my colleagues
here in the Senate as we navigate this settlement into law.

The legislation we are reviewing today authorizes, ratifies, and confirms a settle-
ment which was agreed to in 2007 between the Pyramid Lake Paiute Tribe and Fish
Springs Ranch. This legislation and agreement represents many years of hard work
to resolve these parties’ dispute over water rights in connection with the pumping
and transport of groundwater from the Honey Lake Valley Basin to the suburban
Stead/Lemmon Valley area north of Reno, NV.

In Nevada, water is a precious resource, and as you may be aware, the West is
currently experiencing a severe drought. Given these circumstances, this ongoing
water-rights dispute between these parties has been a source of contention. That
said, I am pleased that both the Pyramid Lake Paiute Tribe and the Vidler Water
Company, managing partner for Fish Springs Ranch, have come together to settle
this dispute in a mutually beneficial manner.

The agreement this legislation would authorize and ratify provides that the Tribe
would not challenge Fish Springs’ water rights and would waive potential claims of
damages, and in return, the Tribe would receive $3.6 million plus interest from Jan-
uary 8, 2007 from Fish Springs Ranch. It is important to note that this settlement
has no direct cost to the Federal Government and ends a pending lawsuit against
the Department of the Interior.

Given that this agreement terminates at the end of next year, I urge my col-
leagues to support our Congressional Delegation’s efforts to move this legislation
this year. It truly is a win-win for all parties involved. Thank you again Chairman
Tester and Vice-Chairman Barrasso for the opportunity to testify, and I look for-
ward to working with you to advance this important Northern Nevada legislation.

PREPARED STATEMENT OF HON. DIANNE FEINSTEIN, U.S. SENATOR FROM CALIFORNIA

Chairman Tester and Vice-Chairman Barrasso, I am submitting this statement to
the Committee to express my support for a Carcieri fix, but also to reiterate my
view that any such fix must include reasonable restrictions on off-reservation gam-
ing and requirements for tribes and local communities to work together to mitigate
its effects.

As T have stated before, I do not question the need for a Carcieri fix, but S. 2188,
as written, leaves important gaming-related issues unaddressed—issues that affect
California significantly.

The scale of the tribal gaming industry in California is staggering:

e The American Gaming Association reported last year that there are 466 tribal
casinos across 28 states—California alone has 70 (15 percent), second only to
Oklahoma.

o California has the highest number of tribal casino gaming machines in the na-
tion—more than 68,300. After Oklahoma, the next state on the list only has
about 28,000.

e According to Meister’s 2014 Indian Gaming Industry Report, California’s tribal
casinos generated nearly $7 billion in total revenues in 2012.

(63)
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This is not what California envisioned when its voters passed a state ballot meas-
ure in 2000—Proposition 1A—whereby voters agreed that tribal gaming should be
restricted to “Indian lands.”

Voters that supported Proposition 1A could not have contemplated “Indian lands”
to mean any land that tribes are able to purchase and put into trust regardless of
connection to and distance from the tribes’ original reservation lands.

However, it is clear that tribes are no longer content with casinos on reservation
lands. It is my view that these tribes are directly contradicting Proposition 1A when
they purchase non-contiguous lands, often many miles away from their reservations,
for the express purpose of building more casinos. For example:

e A landless tribe from Santa Cruz tried to open a casino near Oakland.

e Another landless tribe from Mendocino tried to do the same, just miles down
the road from Oakland in Richmond, California.

e A tribe that has a reservation in Butte County convinced the Secretary of the
Interior to approve a casino nearly 50 miles away in Yuba County, near Sac-
ramento.

e And a tribe with land in the Sierra foothills convinced the secretary to approve
a casino outside Fresno, more than 40 miles away.

In my previous testimony to the Committee, I have also pointed out that the issue
is not confined to California. Wisconsin, Arizona, Michigan, Oregon, and Wash-
ington have all experienced such instances of “reservation shopping.”

Reservation shopping invariably causes conflicts with local communities in the vi-
cinity of the acquired lands.

Large casinos often draw on local resources, including increased costs for police,
fire, water, sewer, and transportation.

However, when a tribe builds a casino on trust lands, it has no legal obligation
to mitigate effects on local communities, and the Department of the Interior also
has no obligation to address local concerns.

The most troubling aspect is that these casinos are moving closer and closer to
urban centers to increase profits.

Previous research has shown that new casinos are associated with a 10 percent
increase in violent crime and bankruptcy rates in the area. Additionally, new casi-
nos dramatically increase the rate of problem-gambling and gambling addictions in
local communities.

Furthermore, according to a 2013 report produced by the Institute for American
Values, new casinos are primarily filled with modern slot machines that give play-
ers a sense of winning; however, they are deliberately designed to take in more than
they pay out.

People who play such slots as their primary form of gambling are more likely to
become problem gamblers. This is of special concern for senior citizens and people
on fixed incomes that use their limited means to support gambling.

I understand the intent of a Carcieri fix—tribes recognized before the 1934 Indian
Reorganization Act should not have more rights than their counterparts that were
recognized after 1934.

However, any Carcieri fix must address concerns about tribal gaming, and must
provide local governments a meaningful way to influence the terms and conditions
of new casino developments in their backyards.

I strongly urge the Committee to incorporate reforms to the process of taking
lands into trust for gaming purposes. These reforms include:

e More stringent criteria to restrict which lands Indian tribes can apply to take
into trust for gaming purposes.

e Permanent prohibition of gaming facilities on lands taken into trust for non-
gaming purposes.

e Requirement for tribes to mitigate jurisdictional conflicts and effects as a condi-
tion for trust acquisitions for gaming.

e Longer notice and comment periods for local governments to provide their per-
spectives, and requirement that the Department of the Interior consider their
input before finalizing a decision.

When combined with the requirement that tribes demonstrate modern and ab-
original ties to the land, I believe these reforms would represent a real improvement
in the fee to trust process.

It is my firm belief that casinos should not be built at the expense of our local
communities’ resources, safety, and quality of life.
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I urge you to support and develop a more comprehensive Carcieri fix that would
allow for these concerns to be addressed.

Thank you for your leadership, and I look forward to working with you to solve
these issues and to pass a Carcieri fix soon.

PREPARED STATEMENT OF HON. HARRY REID, U.S. SENATOR FROM NEVADA

Thank you Chairman Tester and Senator Barrasso for the opportunity to submit
testimony on this bipartisan bill that will allow an important tribal water settle-
ment in Nevada to move forward.

Last December, I sponsored the Pyramid Lake-Fish Springs Ranch Settlement Act
with my colleague Senator Heller and Representatives Amodei and Horsford have
sponsored the identical House version of the legislation. I would like to take this
opportunity to thank my colleagues for their willingness to work together on this
commonsense legislation.

The legislation is simple. It authorizes and ratifies a settlement bringing an end
to a water rights dispute between two independent parties—the Pyramid Lake Pai-
ute Tribe and Fish Springs Ranch, LLC. The legislation would allow the Tribe to
collect over $4 million from Fish Springs Ranch without costing the taxpayers any-
thing or requiring any action of the Department of the Interior. This bill recognizes
the time and effort that both the Tribe and Fish Springs Ranch have dedicated to
finding a solution to this dispute and allows their negotiated solution to be enacted.

Back in 2005, the Bureau of Land Management (BLM) finalized an Environ-
mental Impact Statement (EIS) on several groundwater projects, including Fish
Springs Ranch, LLC’s groundwater project in the Honey Lake Valley for growth in
an area just north of Reno, Nevada. The BLM signed a Record of Decision (ROD)
that allowed the project to move forward, but there was evidence of a significant
impact on the water level of Pyramid Lake. The lake is the home of the Pyramid
Lake Paiute Tribe, one of only three desert terminus lakes in North America, vital
habitat for the endangered cui-ui and threatened Lahontan cutthroat trout, and a
major part of the Tribe’s economy.

The Tribe filed suit against the BLM and the Federal District Court granted the
Tribe an injunction. At that time, the Tribe and Fish Springs Ranch entered into
negotiations securing an agreement in 2007 and have since been working on a sup-
plement that was finalized in September of last year. The agreement is that the con-
struction of the Fish Springs Ranch project would be allowed to move forward in
return for two payments $3.6 million (plus interest since 2007) and the transfer of
several thousand acres of land to the Tribe. The Tribe would then waive the claims
against Fish Springs Ranch for impacts or injuries to existing and claimed Tribal
water rights for this project. The Tribe would also drop the claims against the BLM.
Several parts of this settlement have already been implemented, including the
transfer of land and the first $3.6 million payment to the Tribe.

For the settlement to be implemented in full, however, the United States must
authorize the Tribe to waive their claims and ensure that the U.S. does not take
action against Fish Springs on behalf of the Tribe after enacting the full settlement.
The legislation would allow the Tribe to waive their claims, prohibit the U.S. from
taking action on behalf of the Tribe after the agreement is enacted and release the
U.S. from liability for the Tribe’s waived claims.

This legislation is supported by both the Tribe and Fish Springs Ranch and I urge
the committee to act swiftly to endorse the agreement made by the parties.

I look forward to working with the Senate Indian Affairs Committee to move this
bill forward. I request that my statement be included in the record.

PREPARED STATEMENT OF MATTHEW CATE, EXECUTIVE DIRECTOR, CALIFORNIA STATE
ASSOCIATION OF COUNTIES

Dear Chairman Tester and Vice Chairman Barrasso:

On behalf of the California State Association of Counties (CSAC), I am pleased
to submit this statement for the record in connection with the Committee’s May 7,
2014 legislative hearing on several bills, including S. 2188, which would provide the
Secretary of the Interior with authority to take land into trust for all Indian tribes.

As you are aware, Napa County Supervisor Diane Dillon appeared before your
Committee on November 20, 2013 to provide CSAC’s perspective on the significance
of the U.S. Supreme Court’s decision in Carcieri v. Salazar. This statement is in-
tended to supplement that particular testimony. Additionally, our statement ad-
dresses comments made by Assistant Secretary-Indian Affairs Kevin Washburn at
the May 7, 2014 hearing.
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As CSAC has consistently stated in previous testimony and in correspondence to
the Committee, our association supports the rights of Indian tribes to self-govern-
ance and recognizes the need for tribes to preserve their heritage and to pursue eco-
nomic selfreliance. At the same time, however, we do not believe that the Secretary
should have unbridled authority to take land into trust for tribes under a broken
fee-to-trust system.

Unfortunately, the “clean fix” approach—as embodied in S 2188 and in other cur-
rent and previous legislative proposals—fails to consider the major deficiencies in
the fee-to-trust process and would only perpetuate the problems that have resulted
in years of expensive and unproductive conflict between tribes and local govern-
ments. CSAC therefore would like to continue to work with the Committee, mem-
bers of our congressional delegation, and tribes to find a lasting solution that fixes
the inequities caused by the Supreme Court’s Carcieri decision, as well as the cur-
rent systemic flaws in the fee-to-trust process.

As you know, we believe such a solution lies in a package of broader trust re-
forms, consistent with the original intent of the IRA and which would provide clear
and enforceable trust acquisition standards. In addition to standards, we believe leg-
islation must address the fact that the current process lacks sufficient notification
requirements. In many instances, local governments are afforded limited, and often
late, notice of pending trust land applications. Accordingly, legislative changes need
to be made to ensure that affected governments receive timely notice of fee-to-trust
applications for tribal development projects and have adequate opportunity to pro-
vide meaningful input.

CSAC also believes it is essential that legislation provide incentives for intergov-
ernmental agreements between tribes and local governments to provide mitigation
for adverse impacts of development projects, including environmental and economic
impacts from the transfer of the land into trust. When land is placed into trust, the
property no longer falls under the auspices of local land use jurisdiction, and the
land is no longer subject to local taxing authority; however, local governments are
still required to provide essential services, such as road construction, law enforce-
ment, and welfare services. In these difficult economic times, local governments are
struggling financially to continue to provide these critical services. Intergovern-
mental agreements to mitigate these costs would be beneficial for both tribal and
local governments.

In our view, a balanced trust reform proposal would extend trust land acquisition
authority to the Secretary for federally recognized tribes and would include clear di-
rection to: (1) provide adequate notice to local governments, (2) ensure that local
governments are consulted and have adequate opportunity to comment, (3) provide
incentives for tribes and local governments to work together, and (4) provide for co-
operating agreements that are enforceable. Attached to this statement is specific
legislative language developed by CSAC and which has been previously provided to
the Committee.

Finally, we would like to comment on a statement made by Assistant Secretary
Washburn during the May 7 hearing. In response to a question from Vice Chairman
Barrasso about the process for trust acquisitions, Mr. Washburn indicated that the
Department’s recent Patchak regulations “gave greater process to counties and local
governments that are interested in these issues and ensured better notice to them.”

While the rule provides for public notice to jurisdictional local governments and
other interested parties relative to an official decision to acquire land into trust, we
believe that the Department’s Patchak rule expedites trust land approvals to the
detriment of all interested parties and to the administrative process itself. In fact,
the rule puts local governments in a worse position by dramatically altering the bal-
ance of equities and eliminating their ability to obtain emergency relief after a deci-
sion to accept the land in trust, but before the land achieves trust status. For a
more complete look at CSAC’s views on Patchak, please see the attached comment
letter.

We also would note that the Department’s Patchak rule addresses the process for
appeals of final or near-final land acquisition decisions and does not provide the
type of critically important front-end fee-to-trust process reforms that CSAC believes
are necessary. Again, these reforms should be addressed in legislation and should
be a requisite component of any potential Carcieri “fix” bill.

Thank you for considering our views regarding this very important matter. CSAC
remains committed to continuing to work with Congress to develop a fee-to-trust
process that balances the needs of both tribal and local governments.

Attachments
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COMPREHENSIVE FEE-TO-TRUST REFORM PROPOSAL

Section 5 of the Indian Reorganization Act, 25 U.S.C. §465

The Secretary of the Interior is authorized, in his discretion, to acquire, through
purchase, relinquishment, gift, exchange, or assignment, any interest in lands,
water rights, or surface rights to lands, within or without existing reservations, in-
cluding trust or otherwise restricted allotments, whether the allottee be living or de-
ceased, for the purpose of providing land for Indians.

For the acquisition of such lands, interests in lands, water rights, and surface
rights, and for expenses incident to such acquisition, there is authorized to be appro-
priated, out of any funds in the Treasury not otherwise appropriated, a sum not to
exceed $2,000,000 in any one fiscal year: Provided, that no part of such funds shall
be used to acquire additional land outside of the exterior boundaries of Navajo In-
dian Reservation for the Navajo Indians in Arizona, nor in New Mexico, in the event
that legislation to define the exterior boundaries of the Navajo Indian Reservation
in New Mexico, and for other purposes, or similar legislation, becomes law.

The unexpended balances of any appropriations made pursuant to this section
shall remain available until expended.

Title to any lands or rights acquired pursuant to this Act or the Act of July 28,
1955 (69 Stat. 392), as amended (25 U.S.C. 608 et seq.) shall be taken in the name
of the United States in trust for the Indian tribe or individual Indian for which the
land is acquired, and such lands or rights shall be exempt from State and local tax-
ation.

The Secretary may acquire land in trust pursuant to this section where the appli-
cant has identified a specific use of the land and:

(a) the Indian tribe or individual Indian applicant has executed enforceable agree-
ments with each jurisdictional local government addressing the impacts of the pro-
posed trust acquisition; or

(b) in the absence of the agreements identified in subsection (a):

(1) the Indian tribe or individual Indian demonstrates, and the Secretary deter-
mines, that:

(A) the land will be used for non-economic purposes, including for religious,
cultural, tribal housing, or governmental facilities, and the applicant lacks suffi-
cient trust land for that purpose; or

(B) the land will be used for economic or gaming purposes and the applicant
has not achieved economic self-sufficiency and lacks sufficient trust land for
that purpose; and

(2) the Secretary determines, after consulting with appropriate state and local
officials, that the acquisition would not be detrimental to the surrounding com-
munity and that all significant jurisdictional conflicts and impacts, including in-
creased costs of services, lost revenues, and environmental impacts, have been
mitigated to the extent practicable.

(c) notice and a copy of any application, partial or complete, to have land acquired
in trust shall be provided by the Secretary to the State and affected local govern-
ment units within twenty (20) days of receipt of the application, or of any supple-
ment to it. The Secretary shall provide affected local governmental units at least
ninety (90) days to submit comments from receipt of notice and a copy of the com-
plete application to have land acquired in trust.

(d) a material change in use of existing tribal trust land that significantly in-
creases impacts, including gaming or gaming-related uses, shall require approval of
the Secretary under this section, and satisfy the requirements of the National Envi-
ronmental Policy Act, 42 U.S.C. §4321 et seq., and, if applicable, the Indian Gaming
Regulatory Act, 25 U.S.C. §2701 et seq.;

(1) the Secretary shall notify the State and affected local government units
within twenty (20) days of any change in use in trust land initiated by an appli-
cant under this subsection.

(2) as soon as practicable following any change in use in trust land initiated
prior to review and approval under this section, the Secretary shall take steps
to stop the new use, including suit in federal court, upon application by an af-
fected local government,;

(3) any person may file an action under 5 U.S.C. §701 et seq. to compel the
Secretary to enjoin any change in use in trust land initiated prior to review and
approval under this section.

(e) notwithstanding any other provisions of law, the Secretary is authorized to in-
clude restrictions on use in the deed transferred to the United States to hold land
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in trust for the benefit of the Indian tribe or individual Indian and shall consider
restricting use in cases involving significant jurisdictional and land use conflicts
upon application of governments having jurisdiction over the land;

(f) any agreement executed pursuant to subsection (a) of this section shall be
deemed approved by the Secretary and enforceable according to the terms of the
agreement upon acquisition in trust of land by the Secretary;

(g) the Secretary shall promulgate regulations implementing these amendments
within 365 days of enactment.

CALIFORNIA STATE ASSOCIATION OF COUNTIES
July 24, 2013
Ms. Elizabeth Appel,
Office of Regulatory Affairs & Collaborative Action,
United States Department of the Interior,
1849 C Street, NW,
Washington, DC.
RE: FEDERAL FEE-TO-TRUST PROCESS AND BIA PROPOSED RULE, “LAND
ACQUISITIONS AND APPEALS OF LAND ACQUISITION DECISIONS,” 25 CFR PART
151, BIA-2013-0005, RIN 1076-AF15

Dear Ms. Appel:

On behalf of the California State Association of Counties (CSAC), I am writing
to express our strong concerns regarding the proposed rule identified above, and the
continued need for comprehensive reform of the fee-to-trust process. Established in
1895, CSAC is the unified voice on behalf of all 58 counties in California. Governed
by elected county supervisors, CSAC is a non-profit corporation dedicated to rep-
resenting California county governments before the federal government, administra-
tive agencies, and the California Legislature. We appreciate this opportunity to com-
ment on the Proposed Rule and the fee-to-trust process.

Since 1994, CSAC has sought to correct long-standing deficiencies in the fee-to-
trust process that have resulted in expensive, unproductive, and unnecessary con-
flict between tribes and local governments. Jurisdiction over land is just as critical
for counties as it is for tribes, and the loss of sovereignty results in irreparable
harms to counties, including the loss of land use and regulatory authority, tax rev-
enue, and investment in nearby development and infrastructure. The crucial role of
counties demands a process that provides sufficient notice to stakeholders, clear and
enforceable standards for fee-to-trust decisions, and a requirement that tribes nego-
tiate intergovernmental agreements that mitigate adverse impacts and build rela-
tionships with affected communities.

The need for a comprehensive solution was reaffirmed recently in a quantitative
analysis of all 111 fee-to-trust decisions by the Pacific Region BIA Office between
2001 and 2011.1 The analysis found that BIA granted 100 percent of the proposed
acquisition requests and in no case did any Section 151 factor weigh against ap-
proval of an application.2 The analysis further found that because of the lack of
clear guidance and objective criteria, Pacific Region BIA decisions avoid substantive
analysis in favor of filler considerations and boilerplate language.3 The result is a
broken process in which community concerns are ignored or downplayed, applica-
tions are rubber-stamped at a 100 percent acceptance rate, and tribes and local gov-
ernments are forced into unnecessary and unproductive conflict.# The problem ap-
pears likely to worsen in the future, given recent statements by the Department
trumpeting its desire to “keep that freight train moving” and “keep restoring lands
for tribes.”5

The Proposed Rule appears intended to expedite trust approvals to the detriment
of all interested parties, and to the administrative process itself. The Proposed Rule
incorrectly asserts that because of the decision in Match-E-Be-Nash-She-Wish Band
of Pottawatomi Indians v. Patchak (2012) 132 S.Ct. 2199 (Patchak), eliminating the
current 30-day wait period (see Section 151.12(b)) would not effect a change in the
law or affect any parties’ rights under current law. In fact, as set forth below, the
Proposed Rule would put local governments in a far worse position by dramatically

1(Kelsey J. Waples, Extreme Rubber Stamping: The Fee-to-Trust Process of the Indian Reorga-
nization Act of 1934, 40 Pepperdine Law Review 250 (2013).

21d., pp. 278.

31d., pp. 286, 293, 302.

41d., pp. 292, 295, 297.

5See  “Washburn  Announces Plan of Attack for Patchak Plan,” http:/
indiancountrytodaymedianetwork.com/2013/05/24/washburn-announces-plan-attackpatchak-
patch-149514.
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altering the balance of equities and eliminating their ability to obtain emergency re-
lief after a decision to accept the land in trust, but before the land achieves trust
status.

The Proposed Rule fails to recognize that the facts on the ground and balance of
equities changes when land achieves trust status and development commences. The
Proposed Rule directs the Secretary or other BIA official to “[plromptly acquire the
land in trust” after a decision becomes final, and the BIA is encouraging tribes to
begin development immediately upon acceptance of land into trust. Both of these
steps appear intended to foreclose concerned parties from obtaining emergency re-
lief, even with regard to trust decisions that are clearly inappropriate and arbitrary.
Courts are less likely to order emergency relief if a tribe and its development part-
ners have invested resources and substantially implemented a gaming or other de-
velopment project. Indeed, courts may be unable to grant relief at all if tribes de-
cline to participate in the action and claim sovereign immunity.

The Proposed Rule also contravenes protections in the Administrative Procedures
Act (APA) for parties seeking emergency relief from administrative decisions. In
particular, Section 705 of the APA authorizes federal courts to postpone the effective
date of an agency action and to preserve status or rights pending conclusion of the
review proceedings. The Proposed Rule circumvents Section 705 by pushing land
transfers before an affected party can seek judicial review and allow the courts to
exercise their authority to review trust transfers. Communities and local govern-
ments will be harmed because, even if successful in the litigation, their success like-
ly will not bring back the tax revenue and other fees lost when the land went into
trust, nor remove the incompatible developments that are not permitted under com-
prehensive local land use plans, now possible without the Proposed Rule.

The BIA’s new push for immediate project implementation also appears intended
to impede a court’s ability to award complete relief. Litigation can take years to
reach a final decision, and Senator Dianne Feinstein and others have correctly
raised strong concerns about the Department’s practical ability to unwind a trust
decision and remove land from trust.® The Proposed Rule ignores these concerns,
and includes no procedure for undoing a trust decision in a transparent and orderly
manner.

The Department should not pretend that these harms are balanced by the pro-
posed requirements regarding the notification of decisions and administrative ap-
peal rights. These proposed changes are equally flawed; the Proposed Rule would
require communities and local governments to make themselves known to BIA offi-
cials at every decisionmaking level to receive written notice of a trust land acquisi-
tion. It will be extremely difficult for anyone to sort through local and national BIA
organizational charts to try to determine how, when, and by whom a particular ap-
plication will be processed. BIA decisionmaking is far from transparent today, and
the Proposed Rule would make the process even more opaque and participation
more difficult in the future.

CSAC supports a new paradigm in which counties are considered meaningful and
constructive stakeholders by the BIA in Indian land-related determinations. CSAC
and its member counties would strongly support a revision to the Proposed Rule to
provide immediate notice and full information upon filing of trust applications, es-
tablish clear and specific trust acquisition standards, create a mechanism for the
BIA to consult with counties and respond to comments on trust applications, and
ensure that adverse impacts are addressed through intergovernmental agreements.
CSAC believes these measures represent a real and lasting solution that would re-
duce conflict and controversy, to the benefit of tribes and all other parties.

If the Department instead intends to proceed with the Proposed Rule’s “
CSAC recommends the following changes:

quick fix,”

e An additional regulation in Part 151 providing that, when a party has appealed
a trust decision to the Interior Board of Indian Appeals, or has appeared before
the Assistant Secretary—Indian Affairs, the party shall be entitled upon timely
request to an automatic 30 day stay of a decision approving a trust application.
This would enable the party to preserve its rights by seeking a judicial order
staying the effectiveness of any approval decision pending the court’s review of
the validity of that decision.

o Additional provisions requiring BIA to publish trust applications on its website,
provide regular updates as to the status of its review, identify the decision-mak-
ers responsible for an application, and provide contact information to allow par-
ties to identify themselves as interested parties. Parties should be exempt from

6See Letter from Senator Dianne Feinstein to Secretary Ken Salazar, January 31, 2013, p.
2
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exhaustion requirements in the absence of substantial compliance with these
provisions.

Thank you for considering these comments.
Sincerely,
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MATTHEW CATE,
Executive Director.

B4

RCRC June 10, 2014

The Honorable Jon Tester The Honoraltle John Barrasso
Chairman Ranking Member

Indian Affairs Committee Indian Affairs Committes

U.3. Senate U.8. Senate

838 Hart Senate Office Building 238 Hart Senate Cffice Building
Washingion, D.C. 20510 Washington, D.C. 20510

RE: <Comments Regarding 5. 2188

Dear Chairman Tester and Ranking Mamber Barrasso:

On hehaif of the Rural County Representatives of California (RCRC), [ am writing
to share our concerns regarding S. 21883, a bill that would amend the Act of June 18,
1934 to reaffinm the authernity of the Secretary of the Interdor to take land into trust for
{ndlan tribes. Itis my understanding that your Committee will be considering 8. 2188
this week. RCRC is an association of thirty=four rural California counties and the RCRC
Eeard of Directors is composed of elected Supervisors from those mamber counties.

Therg are aver 100 tribes in the Stafe of California. RCRC believes that under
the current system, local governments do not have an adequate voice during the federal
fee-to-trust (FTT) application process, and that the local land use impacts of these
degisions are not being considered. These decisions have significant impacts on the
health, safety, and infrastruciure of local governmenis, and can often interrupt or
imeparably damage long-term peneral planning.

The Impact i even mote pronounced In rural counties. For example, RCRC
member Inyo County, located in central Californta is mastly public land; with less than
two percent of property within the county being privately owned. Losing potentially
revenue-generatihg property to FTT applications with litle or no warning and no
purpaseful way to describe the impact on the community is extremely harmful.

We would encourage Congress to alter the current FTT decision-making process
in a practical and balanced way that acknowledges the impact of land use decisions an
affzcled local governments, as weall as the important need for decisions that support
established iribal rights, RCRC supporis a FTT pracess where Jocal governments are
engaged at the earliest possible point within the process, thus ensuring enough time to
work with the Bureau of Indian Affairs and Wibes to make sure ramifications io the

community are adequately defined, and appropriate mitigation for the county is
considered.

RCRC sirongly believes that the current FTT process must be revised to protect
the public interest, and hopes the Committee will keep this in mind as it marks up S.
2188. Thank you for your atiention to this important matter.

Sincerely,

U 8.0ty

Cyndi Hillery
Legislative Advacale
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and paming-sehuied land acquisitions, CHMLIN is dynamically affected by the ecquisition af
after-scquiond jends for gamicng and ofer g0,

CThyvms of sinifoamt Meore cporatnd 1R o gpeeihs Jentivns ore bl Rindomed 3
el st ftiate o5f fomenr Inedtes pod SOIE loapamnding skl gavicg pelioy aodl
sawhe tres. Mosserer, e Gorclopies 20d vwets of these priioets ste chivumenticg eodeg
zmd Califisnda snvizconsental e Detn tgnneles, segionsd sub-ivinions of govemment sod
citfens ars Wipg directly impacted iy M) Waes, loss of commuaity eiivbol and Tmpacts over
scarcs shted sabral Tesourees,

The prolifration of offreserfion maming hes cansed an abuss of not only the
exceptions fmd in TGRA, but of the Indian Reargantantion Act - s poliy devalaped to promws
the gselgnvamunes and sconomic progperiiy af tribes. This sbuss madie the Tecent mling of
Eroclers 2 el e refoom and 2 9T 9 Sppoebemily o mestoze D dalesle hedugee of
ity helivonh Ehes, sxtes 5o woll 29 sof sundads for The Senetary of The Saewrio jn @i
tohing oS bnd dnis fnes,

Tite eiswrdemds set forthin B Padivnt Code of Repmsrdons 268 aoily maripolaied, Tie
Seretary of the interfor has marely dmded en application, sepasdiies oF whether there B
legitinate pagd 40 even when tribes Jave #iled v identify any imsends] puepose for the land,
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Trapdlly sttomger Tederal sinndnedy ail preser teaoypaency To opy and 2l fe 1o AW
conversiony wild provide a sipmifisanl mutually beneficial sohition to citizens in the
surrounding tommunities of a Tribes fon 1y WU conversion. The: Cawngpiiies may also wish 10
consider 1he benefit of requiring “Mewprendigns of Undersitneling™ belween Tribes mod
affected loval govemments in oxder ¥ address the necessiey mithgation of o reservadon
developrasnits that areate off ceservation inycs, Pasther, "Memorargions of Undersieouding”
wonkt el aiated oesl sovemmmsute 1o phan Sov ide shaved resgusces of the sres, whelher 1 &
vonier, westy waber digposed, night by, vir gueliy, tamsportstion gvalns o peblie servives. T

THE PATCHAK FATOR

W wilh Secretary Washhiwn's conclusion ot Hime should te certuitty
concerning Hhe stetus of and jurisdiction tyer, tndian lands afer tand { tahen into ust and fhal
lend wil) woyin, in fust. Neverthaless, e Busean of Indian Aféirs sucont rule change to 25
CFER 15144 « dppeals of land Acguisition Pecisions, “The Patobak, Pollr™, does sor pravide
thar cermiin  Assislant Secretary Wadkituny intimated in the May 7™ beoving, et the e
provided @aeiler apportunity fo: Tooal govitnment as well as fhe pdiie fo paticiente i e
moess of # o oot and o appest Sosd apeney Fecisions. Furthen, i B comments o e
Comredes, e inBerad far the “Privhed: Suicl™ hust vecds » Hille e % decsamstrate funy 3
Froain e solutive,

Ve *Puicha® Prach™ dore meealife fre derfoams Secveiird i fRee pass Fom Fodiels
Foviee i hlsRer decision-makdng.

“Thy “Ppivbak Patch® raites T3E, Uonstitutional issaes ad privite peoperty rights by
authorizing thix “Midng® of land into rust without judicial reviewy of' i Segretary’s decision.
The action of taking the land inte trast peitrito 5 fadicial review comproniizes Hiigants™ sbility te
achieve dog peicess and & fafr and tpertial headng, Stand Up Foe €3lifomdal bas Fret-tand
Xnpwledes oFHR iepact, O crgrokeadion 3 eusrently imvobeod i ton Sodveal casas: Siond U
For Coftiiin v, Seerttary of fm Dwrior o8, Cifeny for o Sotwr W s Secratery of 70
Irievice

Bath supog are cholienpes 4o S S trust process Sor Rnd sinieed for offresmrtidy
gamiog, “The Toibes fmvolved sHli hmves Wiwirtainly over fhe staiet stid Jnisdiction of the fand
desnite the Ausistont Scorelary taking fhe land into trust comraty w Pk Bursau of Indiax
Affairs poliny aud regulation,  The conrly have both stated they il ke The Jand out of trust
shonld the &itna win on the merit of tha ¢ass, The courts have fiuwhen stated they will not
toke drho ¢opstdseiion the expense the Tiiligs in the fntedim may insw oy suy deselopment of
the land.

o Braaviny B Fovad mognred Ty et prdtoc 22 Bom rosoluon af M Sun¥ elolfense mafr
B G toshiatproper it wher B barvigiosed e e,

Hr the “Horfh Fork FomeherS™ Nowenit, the cows inmud i Sep Ota i foilore of S
Bwaay Of Indian Affairs fo ety Witk the Clean £ir Aot M womment perind vwiz)
intatat] providing affected pariicn o4 qupoTtumity o comiwers. The amment period hay
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o] pod the Bureer of Tndiae ALl Has re-issued 5y pricr diision under the Gl
Ao i, How o the Barewn of hilion Afairs ake lond into Yyt und believe it is in 2k
Best interests of a tribe emd “nul darimerntal to the suprowpding DRI, when the
Buretti ff Inding Affois fally t ey witk the regulezayry réquirements of the Clogn
Air Al This & a perfect semils ol whe @ fadiclal mewioy, 8 AAgRetore prlor 1o i
B pdfhes fir "Nk Bt Boabkei' nifel sate compne? Bew foae phoerd om W
slptrwids refarendyns awk &5 por ye s offeer and o2 vt B B giR walens s B2
preitiee v of Sie iegtornin i Meveder 3074, $5e poilvg of the veferamdnny Rob
naioetie meove fhom ¢ SR KN v

it the “Emrerprise firigation™, the Bureau of Indice Afales g not heen able ta iesud &
complals adminisizative racord @fitr move than a year of takivg iy lnd tnta trast, T
Trike sirrently appenrs 1o ha miing foward the developwers o a class H gaming
Awdily, o ozt Bureen of fmdion Aiire besed mwch of By Sieldos-waling o= at
sranrrgad ek feerinon or loed Sidoe e sinr of thay whith W sumieraiated in i
THeY nppiieibe, Tifow adegaae ravies, Bwews of Bellve 400 wap o
Eraf il S e I e wven o oy the Beffe progovdir pupt, B iaRas 25, e Oalst
Tl Ao onstd rrecfesfr B sotnd meey Fom choflengivg Gt wheg S e I
pepierst, I ourside e susnls o nitations oo an Adviviimaiive Frocedures Aot
churflnge or 3 the ownor 6] naT paricipate in proceedings bupipe the Interior Board i
Fruthes Appeals, where Bord rovivow 3 aglicable,

“Tiws BlAR gustiﬁca&on far the “Patehak Pateh™ is ausplacesd 463 he Paich does nothiug
tF resolwe thy peabloos that Packak aotmafly orented, Beemse of thie $abch, challepgers mest
favest In cosify rentions for prelivneyy Inhmotions ond cowrts mew SUAMder sosources G
tesciving st mptions. The problon s Rendnkoreatad, oeweven, By siioadog A dwinisratyn
Proosime Avk vhaleapes ope sho the bl poofesds, Wee Sousing, fafos nd bl warn
Farries baws booden pre sl Puatng bl B st guickly Soasnetiing v ediiose et prebdans.

Wheewnee, Enfazar v Feicbol B4 st dhanpe the o Rather W U8, Supreme Toid
soede oy bt the Boreau of Iacias A has been misappivivg Hhe low for years. As ¥
practica) ioitiar, 13 the Bareau of Todixty, ASfhirs that has establiskor) » fong standing poley o
disrepard the lugitimate concems of afferiad partes that has creaved pwwilems. Tt is the Buread
of Indian Aftalis’ failure to recognize the Jéxitimate concems of the subiibal communities that
has hremght sl ensily, &iffcult sod prodtsdised teesd challenges,

Ftend 1 Por Coliforaind vegueost ot one zonmmenis Teoomes 1k of the Coogressionst
Rorores? T 8, 22888, W Bopes o will conslien s anpwmeats o e sttt mren Rooeemd
so srim e hufsiates md poopars for e woin. 2% ook weforn OANCh smales & Samemorlt
Tl S retharie oF e Sooetyre of g Ivtarfar oad whech proepoias puideios s
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Dirawnr Jacos

CHARWEAN
SIVERVI 0N, SEGOHD ISTRITT
BAH D98¢ COUNTY BUARD OF BUFERVISERS

May 20, 2014

The Honprable Yon Tester The Honorable Jobn Batrussa
Chalrmnn Ranking Membar

Select Comunittes an Indian Affre Sriect Comvmittes an Indtan Affaics
Uriled Statss Sanate Thnited Stetes Setate

£3% Hast Bubidisg 338 Hert Buildiog

Washingion, DC 20510 Washizgion, DO 20518

RE: Statement For fhe recond ox 8. 2388
Dear Chnlrman and Renking Mumber

On behalf of the San Diego County Board of Supervisors, | em weiting to thank yat for recertly
Yolding & hearing fo dismuss several pleses of legislation pending before (e Committes and shars the
County of St Diego®s {County) thoughts and concems o anc of these by, Somale BHlZig8

£3. 2198), a bill that wortd amend the indian Revrpanization Act of June 18, 1934, to reatfirm the
suthorty of the Sroretary of the Intorior to foke fxnd into frogt for Indfan tribes. ¥ sospeatilly seqmest
that thix leiter b mehudad In the comnitior heping reeord.

The County understands that 5, 2188 wil{ overtorn the United States Supreras Court decision i
Crrcieriv. Salazir, which hes balted trost land aoguisitions Sor Tribes that were not recogniped prior
1othe Indian Reorsanization Act of 1934, YT Congress clisases 1o addrass the fee-to-tust {FIT)
process, tha County urges the Commities to sonsider mors comprehensive refius to strengehen fhe
consuMation wnd md use aitigation process snd include the robust participation of the locat rgencics
{het are directly impanted in the process, Legislation to peavide only 6 “Careleri f foregoss the
opeortaity to Bddress Jand use, publie mivty, ransporiation and eovironmenis] quality concoms it
weretoa often overincked or ignoved In previvua tust ecquisitions. The cumulative affect ol these
rnst spplications and falure devolopmient s not beisg considered through this provcss. T enceurage
the Commities 1o sarefilly simaider whether the essentis! need to sddmes these couli ba
Better served by restoring the Shility to fvke lands fnfo fmst S deserving Tribes wiife also ensmizg »
more dependabie Jand uoe comsultation eod wmitigation process.

Sam Ditgo County i home %o mose Tribad Natlons than any other county in the comnbry, with

17 federatly rocognized Tribes and tribal govemments and 1§ Resorvations. San Diego County is also
heme s one of $he largest foevto-trust {FT°T) applications in the histary of Califoenis, a 1,357 acre FIT
request from the Sycusn Band of Kumzynay Indians o East County San Disgo that was eriginalty
1,966 acres and was spproved with the seduced acenge in 2012, Sincs 2000, more then A3 FIT
sppBontions bave been flad. One-thizd of those appHeations have been gromted, end all remating
spphications me pending, Recently, tequests to trmsfer Jand o trust have incrensed both in number
and BOrcaxEs.

¥n San Diego Courdy many PIT apylitations have not adherad 15 the ariginad iment of the lund use
identife] in the application. Afer lands are tukes into trust, fature kmé pee decisions regarding these
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areas are subject only to Tribal Government authority. There are no requirements to comply witha
local jurisdiction’s standard permitting processes, which evaluate or require mitigation for potential
impacts in the surrounding area for fire protection, emergency response, public safety, water supply,
air quality, stormwater management, noise, habitat restoration, or other impacts. If the land is used for
purposes other than initially-identified and evaluated, there is no federal requirement that the actual
use be further assessed or its impacts mitigated. As stewards of the environment, public facilities, and
public health and safety, all levels of govemment have a responsibility to ensure that land uses are
properly managed. The FTT process should not ignore this responsibility.

The County supports reform of the FTT process so that all levels of government, including local
government, have a seat at the table and exercise proper authority in crafting and implementing land
use decisions. The responsibilities of Jocal govemment can be satisfied with four basic provisions in
the FIT process:

1. Require timely notice to all local jurisdictions for all land development, FTT, and gaming
actions and allow for an adequate public comment period and assessment of fee-to-trust
applications by local agencies to ensure that proposed and future impacts of the land taken into
trust are mitigated. -

2. Require a thorough analysis of all environmental impacts for all Tribal development, before
and after trust acquisition, based on the actual use of the land,

3. Require a full Environmental Impact Statement whenever a non-traditional use of land is
proposed on an Indien reservation that likely would negatively impact surrounding
communities,

4, Require for transfers of land into trust that Tribal Nations consult with local governments and
enter into intergovernmental agreements to mitigate adverse impacts from gaming facilities
and other large development projects, and includes provisions to mitigate future impacts if
fand uses change.

Securing these objectives would not impose unfair burdens on Tribal land use activities, but rather
ensure consistency with requirements made of every property owner. The County does not seck to
unjustly elevate the role of local government in the FTT process, but rather correct an existing
deficiency that slights the responsibility we have to the residents and environment of our County.

The County of San Diego supports reform to the land to trust process to require appropriate notice and
assessment of applications by local agencies to ensure that proposed and future impacts of the land
taken into trust are mitigated. I appreciate the Committee holding a hearing to discuss this important
issue and am grateful for the opportunity to submit comments for the record.
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. LISA MURKOWSKI TO
HoN. KEVIN WASHBURN

Trust Lands

L. Instead of providing land for tribes the Alaska Native Land Claims Scitlement Act
(ANSCA) provided over 44 million acres of land for native owned regional and village
cotporations, incorporated under state law. How will ¢he rule exclude ANCSA lands
from being taken into hrust? What is the Sceretacy®s opinion regavding whether
this land would be considered Indian country? What authorities would ihe
Secretary anticipate the tribe acquiring over this land?

Response: Under the proposed rule, land in Alaska would be acquired into trust only if
the requirements of Section 5 of the Indian Reorganization Act and 25 C.F.R. Pari 15]
are met The propased rule dees not prohibit the Department from taking ANCSA lands
into trust,

The Department’s position ig that any land obtained in irust by the United States on
behalf of a federally recoguized Indian tribe is considered “Indian country” as defined in
18U.S.C, § 1151, Accordingly, any Alaska tribe with trust land would be able to
exereise its authority over such land consistent with the manner in which Indisn tribes
exercise authority over trust lands in the lower 48 states, We note that pursuant to Public
Laws 83-280 and 85-615, Alaska Stale courts would generally have jurisdiction over
most crimes and some civil matters occwrring in Indian country there,

2. Much of the land in Alaska that is evrrently owned by tribes and individual Alaska
Natives consists of relatively stnall, isclated parcels and properties within existing
villages, How does the Secretary anticipate administering these isolated pareels and
islands within existing villages if this land were o be taken info frust? Would the
Secretary consider this land o be Yndise Country? ‘'Whet authorities would the
Secretary anticipate tribes or individual Alaska Natives acquiring over this land as a
result of the conversion to trast status?

Response: If the propoased rule is adopted, the Department would exercise its
discretionary awtharity to acquire parcels of land into tust within cxisting villages only in
zeeordance with the procedures enumerated in 25 C.F.R. Part 151. Petitioners must
demonstrate that they fulfill all of the criteria set forth in the regulations. For instance,
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the Department would consider the petitioners' need for the tand and the purpeses for
which the land will be used, The Department would likewise consider any jurisdictional
problems and potential conflicts of land use, os well as whether the Bureau of Indian
Affairs is equipped to discharge any additional responsibilities resulting from the trust
acquisition. As stated above, the Depariment’s position is that any land obtained in trust
by the United States on behalf of a federally recognized Indian tribe is considered Indian
country as defined in 18 U.8.C. § 1151. Accordingly, any Alaska tribe with trust land
wounld be ahle to exercise its authority over such land copsistent with the manner in
which Indian iribes exercise authority over trust lands in the Jower 48 states, We note
that pursuant to Public Laws 83-280 and 85-615, Alaska State courts would generally
have jurisdiction over most crimes and some civil matiers accurring in Indian country

there,

In State of Alaskq v. United Stares, Case NO. 4:13-cv-00003-RRB, & federal district court
recently held that the state lacks the legal ability to confinm, interpret and enforce slate-
owned rights-of-way arising pursuant to RS2477 over Native allotments. This same
decision also held that the state lacks the legal ability to condemn rights-of-way over
lands allotted to Natives, How would newly-created drust land affect already existing
as well as potentially needed state easements and rights-of-way?

Response: The Department’s praclics has been to acquire land into trust for Indian tribes
subject to existing casements and rights of way. ¥f the proposed rule {s adapted, the
Department would continue this practice for trust [ands acquired in Alaska, Newly
created easements and rights-of-way would be subject to the Deparfrnent’s regulations
governing rights-of~way over Indian lands located at 25 C.F.IL. Part 169,

Section 17(b) of ANSCA provides for pubtic easements across ANSCA viliage and
regional corporation land at points along waterways and other public uses, such as
recreation, hunting, transportation, utilities, and docks, Would these 17(b) easements
apply across trust land in. Alaska?

Response: As explained above, the Diepartment’s practice has been to zcquire land inte
trust for Indian tribes subjest to existing easements and rights of way. If'the proposed
rule is adopted, the Department would continue this practice for trust lands acquired in
Alaska,

If land were ¢aken inte trust in Alaska, would the Bureau of Indian Education be
required to provide, or interested in providing K-12 education en those lands, or do
you anticipate that the local municipal government would still run the schools with
funding from the State and US Department of Education?
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Response: Due to Congress’s moratorium on both BIE funding elementary and
secondary schaols in Alaska, and the addition of new BIE-funded schools in peneral,
State authorized public entities would continue to run schoals located on st lands with
funding from fhe State and U5, Department of Education. Since BIE transferred its BIE-
funded schools to the State, Congress has continued to include language in the
Consolidated Appropriations Acts prohibiting BIE from using any of its funding, except
for the amounts provided for assistance to publie schaals under the Johnson O'Mallsy
Act, to support the operetion of any elementary ar secondary schaol in the State of
Alaska,

Economic Development

1. The propased rufe states that placing land into trust “advances economic development ?
Hewever, several Alaska Notive Corporations {ANCy) farmed under Alaska Native
Claims Settlement Act (AMSCA) have expresscd consems with the development of their
subsurface estate being sipnificantly slowed if the Alaska Native tribe owning the surface
estate successfully petitions the Diepartment of the Interior to take its Jands into trust.
How will the proposed rule generally ¥advance? econamie development, with the
many examples of prolonged generational poverty in the lower 48 reservation
system of federal land ownership?

Response: The proposed nule would allow tribes ta protect fribal homelands so that they
are not subject to logs through sale or default. Trust land, which is free from state and
local taxation, often provides greater economic development opportunities than fee land.
A trust land base also allows tribes to utitize economic development fools like those
available under the Helping Expedite and Advance Responsible Tribal Home Ownership
(HEARTH) Act and program funds that are tied to tribal lands such as energy
development granis administered by our Office of Indian Energy and Economic
Development. In shoxt, tribes may be able to access more federal grant programs..

2. How will ANC subsurface estate development specifically be impacted by the
propased rule? )

Response: The Department's practice has heen to process [and-into-trust applicatians
from indiar tribes invalving split estates under the regulations at 25 C.F.R. Part I51. In
certain instances, the Department has acquired in trust only the surface estate on behalf of
a fribe. If the proposed rule is adopted, the Department would continue this practice for
applications for land into trust in Alaska ANC subsurface estate development therefore
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would not be impacted by the proposed nds. We note that the mineral estate Is generally
dormninant and éhat subsurfice owners would retain a right of ressoneble access to
minerals below any surface estate accuired into trust

Haw will the Depariment reseive fhe surface and subsurfsce ownership Ssswe ifa
{ribe owns the surface and sn ANC awns the subsurface righis and ibase parties are
in disagrecment as to development righty?

Respanse: As explained above, the Departinent’s practice has been to process land-into-
trust applications from Indian tribes involving split estates under the regulations at 23
CER. Part 151, With respect to trzst acquisifons of surface estates in Alaska, any
disputes hatween sprface and suheurfice owners wilt Hizely be resolved in the seme
marmer as they are now. Pariies will Gl be enconraged to enter inta sixface use
apreements in order to aveid such dispies, As noted above, the mineral egiate s
generediy dominant and that subsurface pwners would have 2 vight of reasonable acosss
to minerals below any surface estate acquired isto trust,

How does the Department intend to resolve a situation if a village corporation
transferred lands to p ribe, and ANCSA lands are excluded from being taken into
{rust? Will the oxiginal ownership follow the transfer?

Response: As stated shove, the proposed nide doss not exclude ANCSA lends fiom being
taken in frust,  However, iF ANCSA Jands wem excluded from trust acquisition, the iribe
would retain tile in foe to any Tand i received in the scenario presented by this questien,

If [and is takew into frost on bekalf of Alaska tribes does the Seeretary plan to
provide budget suppart for wribal development in Alaska, inclading capacity
huilding, puhlic infrastructure, and justice systems?

Response: Before taking land info trast, the Department considers whether the Burean of
Tndian Affairs is equipped to discharge any additional responsibilities resulting from e
groposed trust acquisition. B the proposed rile is implemmented, the Department will sesk
o sapport tribe] development tn Aleskas without decreasing resources avatlable {o ather
tribes.

How will regional tribal organizations that currently administer BTA aud 1HS
services be impacted, if a tribe were to taks theiv Jands into frust?

Response; With trust lands, tribes may work with 1¢ibal ovgasizations te provide
govermmental services, such as health care, edueation, housing, jobs, sconomic



83

development opportunities, and law enforcement services ta their citizens. Tribes and
regional tribal organizations would continue to wark to pravide services to tribal citizens
effectively,

Supreme Court’s Fepetic Ruling

1

2

3

The proposed rule also states that placing fribal lands into trust will provids a “physical
space™ where tribal governments can exercise their inherent salf~govemance powers,
because presumahly tribal frust land qualifies as “Indian conntry.'* However, the U8,
Supreme Cowt in Aluska v, Native Village of Venetie Tribal Gov 't ruled that, with the
exception of the Metlakatla Indian Community of the Annetie Island Rescrve, ANSCA
abolished “Indian country™ in Alaska.

How does the proposed rule affect the Fenetie Court’s ruling on Indian couniry in
Alaska?

Response: In Alaska v. Native Viilage of Venetie Tribal Government, 522 1.8, 520
(1998), the U.S. Supreme Court faund that ANCSA lands conveyed in fee to an Alaska
Natlve village from two Alaska Native corperations were not “Indian Country.” The
Depariment believes that the proposed rule, if adopted, does not conflict with or
otherwise impact the Supreme Cowrt’s decision in Fenetie, It is the Department's
paosition thet onee any land {s acquired in trust by the United States on behalf of a
federally recognized ndian tribe, the land is considered Indian country,

If, assuming the proposed rule establishes “Indian connéry” in Alaska, what will
tribal civil and eriminal jurisdiction entail for memhbers and non-members in terms
of regulation and adjudication?

Response; If the proposed mile is adopted, tribal civil and criminal jueisdiction over any
Indian country in Alaska woulkl remaic consistent with the way in whick tribal
jurisdiction is exercised in Indian country thronghout the rest of the United States. The
Depariment acknowledges that pursuant ta Public Laws 83-280 and 85-613, Alasks State
courts would generally have judsdiction over most ctimes and some civil matters
oceurring in Indian counfry in Alaska.

‘What does the Secretary anticipate will be the impact of frust land on the State’s
ongoing efforts to address alcoho] abusc, domestic violence, scxual assault and
alcchol-related crimes, emhance [ocal law enforcement, develop collaborative
criminal justice programs, and improve rural education?

Reaponse; The Department has received g number of comments on the proposed rule
that the creation of trust land in Alasks will have lasting positive effects on the lives of
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Alaska Natives. Wo note that the Indian Law and Ordec Commission, formed by
Congress to investigate criminal justios systems it Indian Countey, exprassty bighlighted
the unaccapiabis state of public safety for Alaska Natives, espectally fir Mative women
who suffer inordinamely high rates of domestic sbuss, sexual wielents and other offemses,
Bee Indian Law end Order Commnisston, “A Roadmap For Making Native Amorica Bafer:
Repot to the President and Congress of the United States ” at 33-34 (lovember 2013},
Accordingly, the Commission recommendsd providing for the creafion of Indinn country
in Alaska and allowing iribally owned fee lands to be placed in trust for Alasku Natives,
See id, at §1-55, Birnllarly, the Seerstarial Commiesion on Indian Trust Administration
and Reform, estabilished by former Secrctary of the Interior Ken Salazar, endosed these
findings and Hkewisy recommended allowing Alaaks Native tribes to put tibally owned
fes simple land into frust. *Report of the Commission on Indian Trust Adndnistration
und Reform,™ ot 65-66 {Denember 20133 Thizraport incloded testimony steessing the
vifnerabiliy of tribel Javds in Alssks owned in foe. See i 23 61-66. Most reeontly, 2
Washington Post article described the deplomble crime statisties and publiv safsty issues
in Alasia Native convnunities, Sari Horwitz, Jn Rural Villages, Little Profoction for
Alaska Natives, Washingtan Past {Aug. 2, 2014}, available at:
hiipsffwwowawashingtonpost.comistnationsl/201 /0803 fin-rural-villapes.

24EI%80%8 Alittle-protectionteE2%80%8 A for-alaska-natives!, Having land in trust will
sllow tribes and Alasks MNatives to take advantage of prograsns and services that ara
aleemity available fo wibes in the Jower 48, Trust Jands in Alaske, in approprisfe
cireumstances, coid provide additional authorfty 1 Native govermoents o by stronger
parimers with U State of Alssks to address thess problems. Tomay 2iso make more
federat programs availsbie to be bromght to beay on these social problems.

In the situation where tribes with former raseryation landy obiaived fee title to their
Jands, instead of patticipating in the land and money distributions to ANGCSA
corporations, what is the Secretary”s opinion vegarding ber authority uwder the
prapased rule to take former reservation band inte irust? I faken into frust, what is
the Seevetary's opinien regarding whether diis tand world be considered Tndian
Country? What autherifies weuld ths Secretury anticlpate the tribe acquiting over
tkiz Innd?

Response: If the proposed rule is adopted, the Department would have the disretion
under the Part 131 vegulations to teke into tist former reservation lands beld in fee by
Alaska tribes, As stated above, the Department®s position is that any land abtained in
trust by the United States on behalf of a fedsrally recognized Indian tribe is zonsidered
Tndien country. Acgardingly, any Alaska Native tribe with trust land wonld be able to
exercisc it authority over sach land consistent with the mezmer In which Exdian iites
exsreise anthority over trust fands in the Lower 48 siaies. Also, porsuant to Public Laws
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§3-280 and 85-615, Alaska State couris would generally have jurisdiction over most
cames and same civil matters cocvering in Indian country in Alaska,

Land Tnta Trast Repuiation Changes

1L

The propoged tulz further states that the Dapartment of the Intedior will retain its "fo#l
discretion” to evaluate and decide whether ta approve any particular trost application
under the criteria listed in 25 CER. Part 151, However, the regulations goveming on-
1eservation and ofE-reservation acquisitions, 25 CF.R. § 151.10 and .11, will require
extensive revision in light of the proposed rule.

How will the Depariment ensure that the Alagka Native community, including tribes
and ANC's, plays an sctive rofe in the revision of these regulations?

Respouser The Depariment provided a $0-day psblic comment period for the proposed
rule that ended on July 31, 2014, and has received commerds on fs propesed rule from
the Alaska Mative community. The Departraent alsa conducted a tribal consultation
session in Alaska, where it heard verbally from numerous members of the Alacka Native
community, Before issuinp any final nile or amending the eepulations at 25 CF.R, Part
151, the Departmment will carefilly consider and zespond to all comments. The
Diepartment remsine committed to engaging with Alaska Native groups, including tribes
and ANCs, before taking any actions that pould affect ther.
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