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INDIAN GAMING: THE NEXT 25 YEARS

WEDNESDAY, JULY 23, 2014

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 3:30 p.m. in room
628, Dirksen Senate Office Building, Hon. Jon Tester,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

The CHAIRMAN. I will call the Committee on Indian Affairs to
order.

I want to welcome everybody to this hearing. As the Chairman
of this Committee, I am very aware of the dire need for access to
capital and economic development on reservations across this Na-
tion. In some parts of Indian Country, gaming is become the pri-
mary component of creating and sustaining a tribal economy.

Over the 25 years since enactment of the Indian Gaming Regu-
latory Act, we have witnessed a tremendous growth of tribal gam-
ing. One of the architects of that Act is a member of this Com-
mittee, Senator John McCain. He and Mo Udall, then a Congress-
man, crafted this bill in the House while Senator Inouye led this
issue in the Senate. I want to thank Senator McCain for his leader-
ship, both then and now, on issues of importance to Indian Coun-
try.

The Indian Gaming Regulatory Act sought to protect tribal gam-
ing revenues and ensure that the funds were used for job creation
and health care, infrastructure, education and other programs to
benefit tribal members. The Act sought to ensure that gaming on
Indian lands would be preserved as a viable means of achieving
economic self-sufficiency for tribal governments.

As Stand Up California recognized in a recent letter to me and
the Vice Chairman, it said in the short span of two decades and
a half, IGRA has achieved the goal of economic self-determination
for tribes previously not thought possible. The Indian Gaming Reg-
ulatory Act established and charged the National Indian Gaming
Commission with the responsibility to monitor gaming activity, in-
spect the gaming premises, conduct background investigations,
audit and review financial records, and take enforcement actions
where necessary.

At the same time, the Act acknowledged that tribal governments
would continue to serve as the day-to-day regulators of Indian gam-
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ing operations. Today, there are nearly 6,000 regulators at the trib-
al level, 570 at the State level and more than 100 individuals at
the National Indian Gaming Commission.

In 2013, tribal governments spent more than $400 million to reg-
ulate their gaming facilities. The National Indian Gaming Commis-
sion is funded $20 million annually through fees levied against
tribal gaming operations. Tribal gaming has come a long way in
the 25 years since IGRA was enacted.

While not a cure-all for many serious challenges facing Indian
Country, gaming has provided numerous benefits to the commu-
nities who operate successful facilities. These are sophisticated op-
erations, often employing significant numbers of tribal members
and non-Indians in their communities. Tribal sovereignty and self-
governance are important issues for me and for this Committee.
While gaming is not the answer for every tribe, all tribal nations
hlave the right to determine the best possible future for their peo-
ple.

Today we are going to hear from witnesses how gaming has ben-
efited Indian Country over the 25 years since IGRA was enacted.
We will also hear about where the industry is heading and how
tribal and Federal regulators address any issues that arise.

We will also get a preview from the General Accountability Office
examination of Indian gaming that is being done at the request of
myself, the Vice Chairman, Senator Cantwell and Senator McCain.

Before I ask Senator McCain if he has any opening statement,
I would just like to say that there are a number of issues affecting
Indian Country. Since I became Chair earlier this year, this Com-
mittee has held numerous Committee hearings on education,
health, energy, economic development, trust, natural resources,
that list goes on and on. I wish we had the kind of crowd we have
here today at those hearings.

Indian gaming has been a great opportunity for Indian Country.
But all of these other issues are ones that require this level of at-
tention. I hope this is something we can continue to highlight in
this Committee.

With that, Senator McCain, do you have any opening state-
ments?

STATEMENT OF HON. JOHN McCAIN,
U.S. SENATOR FROM ARIZONA

Senator MCCAIN. I thank you, Mr. Chairman. I thank you for
your leadership in this Committee and your dedication to Indian
Country.

These are very difficult and complex issues, as you mentioned,
that come before this Committee. I serve on a number of commit-
tees, and I would argue perhaps the most complex issues that I
have been engaged in in many ways are those that come under the
jurisdiction of this Committee. I thank you for your leadership and
I thank you for holding today’s oversight hearing on Indian gam-
ing. It has been more than 25 years since Congress enacted the In-
dian Gaming Regulatory Act of 1988. And I am proud to say that
Indian gaming stands today as a proven economic driver that em-
powers over 240 gaming tribes across the Nation to pursue the
principles of Indian self-determination and tribal self-governance.
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I worked closely with the late Senator Dan Inouye to work to de-
velop IGRA in response to the Supreme Court’s landmark Cabazon
decision that held that Indian tribes have a sovereign right to con-
duct a certain level of gaming on reservation lands, particularly
when States allow some form of gaming. It was left to Congress to
address several unresolved questions such as the appropriate level
of Federal, State and tribal oversight, and what tribal lands are eli-
gible for gaming facilities.

The process of enacting IGRA was complex, but in the end, I be-
lieve that it has achieved a careful balance between the concepts
of tribal sovereignty and States’ rights. Today, as you mentioned,
Mr. Chairman, the gaming industry generates about $28 billion a
year. In my home State of Arizona, tribes collect roughly $1.8 bil-
lion a year in gaming revenues. Non-Indian communities in Ari-
zona have also benefited under the Arizona Tribal-State Gaming
Compact by receiving over $1 billion in gaming shared revenues
since 2002 for a variety of public benefits, including education, local
governments, tourism, trauma care services and wildlife conserva-
tion.

I am hopeful that today’s oversight hearing will revisit the im-
portance of Indian gaming by highlighting its achievements and
airing the challenges that exist today. One of my primary concerns
continues to be the performance and legal limitations of the Na-
tional Indian Gaming Commission as the chief Federal regulator
for Indian gaming. We should also discuss the matter of off-res-
ervation gaming including the situation in my home State of Ari-
zona and elsewhere across the Nation. It has been many years
since Congress has evaluated the impacts of Indian casinos on
nearby non-Indian communities which is increasingly relevant
given the desire of many in Congress to enact a Carcieri effect that
would address the 2009 Supreme Court ruling preventing the Inte-
rior Department from taking land into trust for a large number of
tribes across the Country.

Mr. Chairman, I want to thank you again for inviting witnesses
from Arizona. I look forward to the Committee hearing, in par-
ticular the views of the proposed casino in Glendale, Arizona. As
my colleagues know, IGRA allows for a Vegas-style gaming facility
to be built on trust lands if they were acquired by an Indian tribe
under a congressionally approved land claims settlement, in Glen-
dale’s case, the Gila Band Indian Reservation Lands Replacement
Act of 1986. That law compensated the Tohono O’'odham nation for
lands that were flooded by the Army Corps Painted Dam near Gila
Bend, Arizona. The Tohono O’'odham Tribe is one of the small num-
ber of tribes in the Nation, I believe one out of three, that are using
this IGRA exception but under a great deal of controversy and liti-
gation.

I share the objections of many Arizonans when I see a casino
being air-dropped into the metro Phoenix area. However, I also un-
derstand that the Federal district court has decided in favor of the
Tohono O’odham nation to acquire the land consistent with the
technical wording of the Arizona compact and that the Glendale
city council recently voted in support for the casino, which was a
reversal, I might add.
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These and other factors could complicate Senate consideration of
the bill that passed the house last year to prohibit gaming on the
Glendale parcel. It is my desire that the Committee fully under-
stand the tremendous amount of controversy that this situation has
generated in Arizona and how the courts are applying the land
claims settlement exception under IGRA. I know it is a complex
issue, Mr. Chairman, and I appreciate your attention to it. I say
to my friends from Arizona, I still hope that we can resolve this
issue by sitting down, party to party, individual to individual, tribe
to government, and try and resolve this issue which has caused so
much controversy and difficulties in our State of Arizona. I know
I speak for Senator Flake when I say both of us are committed to
try to help resolve this issue.

I thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator McCain. I want to thank you
for your leadership over the many, many years that you have
served both in the House and the Senate on Indian Country issues.
We are going to need your guidance and your input on this Arizona
issue as it progresses.

With that, Senator Barrasso, your opening statement.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you very much, Mr. Chairman, for
holding this hearing. I welcome Representative Gosar, Representa-
tive Grijalva, I see them both in the back there. There is a line,
Mr. Chairman, way down the hall out there. Obviously there is a
lot of interest in this. Welcome to the Committee.

According to the National Indian Gaming Commission, gross rev-
enues for Indian gaming in 2013 totaled $28 billion. Gaming activi-
ties must be regulated effectively. No one, be it contractors, ven-
dors, players or employees should illegally benefit at the expense
of the tribes or the gaming public. So to protect the integrity of In-
dian gaming, the National Indian Gaming Commission imple-
mented an initiative focused on assistance, compliance and enforce-
ment. I, along with Senators McCain and Cantwell and you, Mr.
Chairman, requested the GAO, the Government Accountability Of-
fice, to conduct a study on Indian gaming with an emphasis on reg-
ulation. The GAO is still conducting that study and will provide us
with preliminary findings today.

I look forward to hearing the GAO evaluation of the commission’s
initiative, and also urge the commission to work closely with the
GAO in this study.

I also understand the President has announced his intent to
nominate Mr. Chaudhuri, one of our witnesses today, as chairman
of the National Indian Gaming Commission. Congratulations. The
commission needs to be appropriately staffed so that it may con-
duct its responsibilities as outlined in the Indian Gaming Regu-
latory Act.

I want to welcome the witnesses and look forward to the testi-
mony. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Vice Chairman Barrasso. Before we
get to our first panel, we are honored today to have a couple of our
colleagues from the House with us, Congressman Gosar and Con-
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gressman Grijalva. Thank you for being here today to discuss the
current issues affecting tribal gaming in Arizona. I want to thank
you for being here to discuss those topics. With that, we will begin
with you, Congressman Gosar.

STATEMENT OF HON. PAUL A. GOSAR, U.S. REPRESENTATIVE
FROM ARIZONA

Mr. Gosar. Thank you, Chairman Tester and members of the
Committee. Thank you for the opportunity to testify regarding the
future of Indian gaming and the need of passage of H.R. 1410.

I have been actively involved in the troubling off-reservation
gaming issue in my home State of Arizona involving the Tohono
O’odham Nation. The tribe is attempting to move from their ances-
tral lands in Tucson into another tribe’s former reservation in the
Phoenix metropolitan area for the sole purpose of building a casino.
This comes after the Tohono O’odham and other Arizona tribes
adopted a compact approved by Arizona voters which expressly
promised that there would be no additional casinos or gaming in
the Phoenix metro area until 2027.

In exchange for this promise, the voters granted the tribes a
statewide monopoly on gaming and other tribes gave up significant
rights. This Committee has before it H.R. 1410, the Keep the Prom-
ise Act, sponsored by my good friend and colleague, Trent Franks,
from Arizona, that ensures the promise of no additional casinos in
the Phoenix area is kept until the existing tribal-State gaming
compact expires without interfering in the trust acquisition itself.

In exchange for exclusivity in Arizona, the tribes agreed to cap
the number of casinos in the state and particularly in the Phoenix
metro area, to restrict the number of machines in the State and to
share the machine revenues with the rural, non-gaming tribes so
that all could benefit. Every urban tribe except for the Tohono
O’odham agreed to this limitation. Tohono O’odham refused, citing
the need for a new casino in the Tucson city area, or in the rural
part of the tribe’s reservation. The State and other tribes finally
agreed to the restrictions on gaming being pushed by Arizona’s gov-
ernor and others, but also yielded to the TO’s stated need.

After the agreement was reached, the tribes and the State pro-
moted their model compact by saturating the airways with press
releases, voter handouts, billboards and television and radio inter-
views. Tohono O’odham spent nearly $1.8 million urging Arizona
voters to rely on the limitation that included no additional casinos
in the Phoenix area.

However, in 2001, while negotiations were ongoing and unbe-
knownst to everyone, Tohono O’odham had begun efforts to find
land in the Phoenix area to open their fourth casino. What is worse
is that while Tohono O’odham was planning to buy the land in
Glendale for a casino, the city of Glendale was building a public
school a few blocks away. That school opened in 2004; the Tohono
O’odham kept their intentions concealed until five years later.

The voters approved the tribal-State compact in 2002 and re-
jected two competing propositions to expand gaming in the metro-
politan area. In 2003, a few months after the voters approved the
compact, Tohono O’odham finalized its multi-year effort to pur-
chase land in Glendale for a casino and used a shell corporation to
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conceal its identity. The voters approved the proposition of the 17-
tribe coalition because it was sold to the voters as the only propo-
sition that would halt the growth of gaming in Phoenix and keep
Indian gaming out of local communities.

The system was a national model. It was working well until
2009, when the Tohono O’odham announced that it would seek
lands in trust off the reservation and in the Phoenix area for gam-
ing. Tohono O’odham’s dismissal of their promise to build no addi-
tional casinos in Phoenix is not something that Congress can ignore
when the result would be so harmful to something that has been
such a prominent national model. No entity, government or other-
wise, should be rewarded for deceptive conduct that violates a com-
pact and is contrary to the will of the voters.

TO likes to say that to date, they are winning in the courts,
which is a continuation of the deceitful manner in which they have
dealt with this issue. Tohono O’odham fails to mention that the
reason the court did not rule against them in a recent case was not
due to the strength of their position, but because of the issue of
sovereign immunity.

In fact, after reviewing one of the claims, the district court stated
that the evidence would appear to support the claim that the
Tohono O’odham fraudulently induced other tribes and the State
into agreeing to the gaming compact. However, the court did not
rule because it was barred by the nation’s sovereign immunity.

The Supreme Court recently has in fact ruled on a similar issue,
but not in the favor the tribe is boasting. In the case of Michigan
v. The Bay Mills Indian Community, the court upheld the tribe’s
sovereign immunity from being sued by the State of Michigan. But,
it also stated that only Congress can act when a tribe raises such
immunity. That is exactly why this legislation is necessary. Failure
to adopt this common sense legislation will negatively impact gam-
ing and upend compacts throughout the Nation.

I would also like to submit for the record a map that shows all
the different islands within the city of Phoenix in which such gam-
ing could occur. To give a slight aspect to this, one small little as-
pect in here is 100 acres, right here. It is kind of hard to see, but
that little tiny dot is 100 acres.

So with that, I yield back the balance of my time and thank you
for the opportunity to express my views.

[The prepared statement of Mr. Gosar follows:]
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PREPARED STATEMENT OF HON. PAUL A. GOSAR, U.S. REPRESENTATIVE FROM
ARIZONA

Chairman Tester and membiers of the Commitice, thank yeu for the opporiunily to testily
regarding the fufure of Indian paming and the need for passage of H.R. 1410,

Thave been actively invelved in a troubling offreservation gaming issuc in my home slate of
Arizona involving the Tohono O odham Nation, The tribe is attempting to move from theic
ancestral lands in Tueson, into another ribe’s former tescrvation in the Phoenix metro area, for
the sale purpose of building a casino,

This comes after Tohone O’odham und olher Arizona tribes adopted a compact, approved by
Arizona volers, which expressly promised there would be no addiionat casinas or ganling in the
Phaenix metro area until 2027, [ exchange for this promise, the voters pranted the tribesa
statewide monopoly on gaming and other fribes gave up significant rights.

‘This Commiitee hos before it, H.R. 1410, the Keep the Promise Aci, sponsored by my good
friend and celleague Trent Franks from Arizona, This lepislation was introduced 1o casurs that
the promise of no additional easines in the Phoenix arca f2 kept until the existing tribal-state
gaminp compacts expire, without interfering in the trust acquisition itself,

Lot me explain how FL.R, 1410 came to be and why it must be enacted inte law.

In return for exclusivity in Arizona, the tribes agreed ta a cap on the nmumber of easines in the
state and in the Phoenix metro area, o restrict the number ol machines in the state and 1o share
machine revenue with Tural non-gaming tribes o they could benefit from the compact.

Lvery wrhan fribe, except for Tohono & odhum, agreed Lo this Lmitation, Tohona refused, citing
the need for a oew casine in Tucson or on the rural part of the tribe's reservation, The state and
other fribes finally agreed to the restrictions on gening being pushed by Arizona®s Governor and
others, but also yielded to Tohono's stated necd.

After the agreement was reached, the tribes and state promoted their model compast by
salurating the airwaves and newspapers with (he messagc that under the compact there will be no
wdditionul easinos in Phoenix and poly the passibility for Tohono O’ edharm to boild one more
facilily in the Tucson area.



Thu Govemaor and iribes pushed (his message in press releases, voler handouts, billboards, and in
televiston and radio interviews. Tobono O'odhwm alone spent $1.5 millien dollars vrging
Arizona voters to rely on this Hmitation.

Huwewver, in 2001, while negotiaions were ongoing and unbeknowmst to everyons, Tohono had
begun efforts to find land in the Phoenix arez to open their fourth casine,

‘Whal is worse is that while Tohong O"odham was planning to buy Jand in Glendale for a casino,
the City of Glendale was building a public high schoal directly across the street. Thal school
cpened in 2004 but Tahono O adham kept their intentions cancealed until five years later,

The voters approved the tribal stale compacl in November 2002 and rejected two competing
proposilions. The first would have allowed unresiricted tribal gaming without any revenue
sharing for rurel non-gaming tribes; the second wonld have allowed for full commercial paming
withaut restrietion.

In 2003, a few months after the voters approved {he compact, Tohono finglized its mulliyear
effort to purchase land in Glendale for a casing and used a shell corporation to concenl its
identity.

The veters appraved the proposal of the }7-ribe coalition beeruse it was sold fo the voters as the
only proposition that would halt the growth of gaming in Phoenix and keep gaming out of loeal
communitiss.

The system was a national model, and was working well, uniil 2002 when the Tohono O*odham
aniounced that it would scek lands inte trust off their reservation and in the Phoenix arca for
paning,

Tohono's dismissal of lheir promise o build no additional casinos in Phoenix is not something
that Congress can ignore when the resull will be so harmBul to what had been @ national model,

I Tully support Indian gaming, il done under the Tule of law, both In letter and spirit,

Mo cntity, govermmental or otherwise, should be rewarded for deceptive conduct that violates a
compact and is contrary to the will of voters. Failure to adopt this commonsense {egislation will
nepatively fmpact gaming and compacts throughout the nation.

Thank you again for the opportunity to testify before the Commities Mr. Chairman and with that,
1 yield back.

Attachment



Eongress of the Vnited States
Hushington, B 20518

The Henovable Jon Tester fuly 23,2014
Chairmon

Senate Commitiee an Indian A fairs

833 Hart Senzte Office Building

Washington, D.C. 20510

Re: Testimony of Representatives Ed Pastor and Ann Kirkpatrick to the Scnate Committes on
Indian Affairs’ Oversight Hearing on “indian Gaming: the Nexr 35 Years™

Dgar Chaimmen Tester, Vice Chaimman Barrasso, and Members of the Committes:

As Demacratic Members of the Arizona Congressional delegation, we thank you for holding this
important henring on “Yudicn Gaming: the Next 23 Years," and greatly appreciate the opportunity
o share our support for HLR. 1410, the Keep the Pramise Act of 2013,

As you know, in 2002 the voters of Arizona, through Prepositien 202, approved a statewide
compact that zranted Indian tribes a moncpoly on gnming in the State umtil 2027, In retur,
voters wenied ta limit the number of casinos In the State's two metropolilan arsas- Phoenix and
Tuesen. This ngreement, put together by Arizona tribes and supported by Siste leadership, froze
the existing mmber of tribal gaming facilities in the Phoenix metro area but allawed one tribe to
build an additional Feeility in the Tucson area. This meant thal most tribes that could have built
additione] casinos under their existing compact zave up those rights under the new agreement,

Arizona voters keyed ints one campaign promise in particular: the 17 tribal chairmen-—including
then-Chairman Edward D, Mamel of the Tohono O odham Nation—claimed that “voting *yes’
o Praposilion 202 ¢nsures that ao new casinos will bz built in (he Phoenix metropolitan area,”
But today, as Tohono O odham is poised 10 begin canstruction on & new casina in downtawn
Glendale, we are concerned that the system of tribal gaming is now being jeopardized.

It is out of this concem that we vrge your support of HLR. 1410, which would simply make sure
that promises made to our constituents doring consideration of Arizona Proposition 202 are
maintained, This bill would probibit any additional casinas within the Phoenix metropolitan arca
for the duration of the existing tribal-state gaming compacet. This temporary reswriction is
consistent with commiimenits and negotialions made amongst the tribes, State leadership, and
voters, and would protect the current system of tribal paniing in Arizona.

r, Chatimen, sapperting H.R. 1410 was not & dzeision we came to liphtly, We consider
curseives champions on Nalive American issuss, We both swongly support the sovereign rights
of our tribal nations, and beHeve that tribal govermments must be gble 10 agpressively pursue
economic development to provide for the welfare of their penple. That is why we worked with
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cur Republican colleagues to refine and imil the scope of this legislation, which simply prohibiis
new casinos in the Phoenix metropolitan area through 20286, as the voters were promised.

It is just as impartant o highlight what this bill doas not do; HLR, 1410 does not prohibit Tohono
O’adham or any other trike from taking land into trust in the Phoenix area. Tt daes not impact the
ability for the Tohone O'odham tribe to acquire the fand it is entitled to under the 1986 Gila
Bend Indian Reservation Lands Replacernant Act, nor does it prohibit Tehona O'adham from
opening its fourth garming facility autside of the Phoenix area, And, it does not peohibit any tribe
from pursuing new gaming facilities in the Phoenix area after the current compact expires in
2027,

We believe this legislation achieves our two co-equal goals; it preserves the sovereign rights of
tribal povernments and it respects the clear intent of Avizona voters, That is why the bill has the
strong support of both tribal and municipal leaders in the state, end why a bipartisan mejority of
Arizona's Congressional delegation worked to ensure its overwhelming approval by the House
of Representatives on the Suspenslon Calendar last year.

Again, Mr. Chairmar, we appreciate your willingness to consider this important lepislation and
to accept our testimony this afternoon. We look forward 1o warking with you and your
colleagues on the Conumniktes 10 ensure that the promises made to our constituents are kept, and
that the tribal governments in our State can continue to prosper. In order to do this, we need you
1o pass H.R.1410 this year.

Sincerely,
Ed Pastor % Ann Kirkpatri;
iember of Congress Member of Congress
Arizona's 7 District Axizone’s 1* Distriet

The CHAIRMAN. Thank you for your statement, Congressman
Gosar. We appreciate it.
Congressman Grijalva?

STATEMENT OF HON. RAUL M. GRIJALVA, U.S.
REPRESENTATIVE FROM ARIZONA

Mr. GRIJALVA. Good afternoon, Chairman Tester, Vice Chairman
Barrasso and my friend, Senator McCain. Thank you for including
H.R. 1410 in this hearing.

Most of the Tohono O’odham nation’s reservation and its 32,000
enrolled members are located within my congressional district. I
have known and worked with the nation for a very, very long time,
and I am privileged to represent them here in Washington. And I
truly appreciate the Committee’s invitation to come and speak at
your hearing.

The Corps of Engineers destroyed nearly 10,000 acres of the na-
tion’s reservation known as the Gila Bend Indian reservation. The
Gila Bend Reservation is located in Maricopa County and serves
the nation’s San Lucy District. The suffering of the people who live
in the san Lucy District and the economic harm the destruction did
to the nation as a whole are well documented in the legislative his-
tory of the 1986 Gila Bend Indian Reservation Lands Replacement
Act. The 1986 Act provided that if the nation would waive its legal
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claims against the United States, and if the nation would relin-
quish its rights to the land and water for most of the Gila Bend
Reservation, that the United States in return would provide re-
placement reservation lands to the nation. The 1986 Act also re-
quired that those replacement lands be treated “as a reservation
for all purposes.” That legislation was introduced by an icon of our
State, Congressman Mo Udall, and co-sponsored by another icon
from our State, then-Representative John McCain.

Complying with all Federal laws and agreements, including the
1986 Act, a 1987 settlement agreement, the Indian Gaming Regu-
latory Act and the tribal-State compact, in 2009 the nation asked
the Department of Interior to take into trust replacement reserva-
tion land in the west valley portion of Maricopa County. Earlier
this month, Interior completed that process and the West Valley
land is now part of the nation’s reservation.

The proponents of H.R. 1410 raise many arguments as to why
the nation’s West Valley land could not be taken into trust as part
of the replacement reservation which the United States promised
in the 1986 Act. But the Federal courts rejected these arguments
and sent the issue back to Interior. Now Interior has issued a
lengthy opinion in support of the nation and taken the land into
trust to be part of the nation’s reservation.

The proponents of H.R. 1410 then argue that the nation’s tribal-
State gaming compact does not allow the nation to conduct gaming
in the greater Phoenix area. The proponents of H.R. 1410 again
took this argument to the Federal courts; but again, the Federal
courts rejected their arguments, finding that, “No reasonable read-
ing of the compact could lead a person to conclude that it prohib-
ited new casinos in the Phoenix area.”

The proponents of H.R. 1410 also argued that the Indian Gaming
Regulatory Act prohibits gaming on land a nation acquires under
the 1986 Act. But here too, Federal court ruled that gaming on this
land is “expressly permitted by the Indian Gaming Regulatory
Act.” Finally, they have argued the nation must be held to some
phantom promise. But the same court noted that the express lan-
guage of the compact itself makes it clear, even if there had been
such a promise, it could never have been, in the courts words, valid
or binding.

Contrary to recent lobbying rhetoric, the fact is, the official posi-
tion of most of the municipalities in the West Valley is one of sup-
port for the nation’s economic development project and opposition
to H.R. 1410. In addition to nearby West Valley cities of Peoria,
Tolleson, the mayor of Phoenix, Surprise, also the city of Glendale
now formally support the nation’s proposed economic development
and oppose H.R. 1410. I realize that the mayor of Glendale’s per-
sonal views are not in sync with those of the city council, but it is
important to underscore that Glendale’s official position is em-
bodied in two recent resolutions, one which opposes H.R. 1410 and
another which supports gaming-related economic development in
the West Valley reservation. To the best of my knowledge, the only
municipality to take an official position supporting H.R. 1410 is the
city of Scottsdale, which conveniently is located on the other side
of Phoenix in the East Valley.
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I should take a moment to recognize in the audience today Mayor
Bob Barrett of Peoria, and Glendale City Councilmen Gary Sher-
wood and Sammy Chavira. They are here today to urge the Com-
mittee to not move H.R. 1410 forward.

I want to underscore one thing, that we need to be cognizant that
if we enact H.R. 1410, other liabilities will be open to the United
States: taking of land, breach of contract for the bargain that was
struck in the 1986 Act. We would be liable for hundreds of millions
of dollars. The way I see it, we are essentially asking the American
taxpayer to pay for special interest legislation designed to protect
East Valley’s tribes’ gaming market and the American taxpayer
would bear the full liability for that protection.

The United States of America, in the 1986 Act, the intention was
to make the nation whole. It did. And every court case, every ad-
ministrative review has upheld that law and the tribe’s right to the
West Valley and the development of that.

So I would hope that this Committee looks further into it, exam-
ines it, but essentially we have a commitment as a nation. It is an
honorable commitment. And I think we should not move this law
forward, and honor the commitment that we made in 1986. With
that, I yield back.

[The prepared statement of Mr. Grijalva follows:]

PREPARED STATEMENT OF HON. RAUL M. GRIJALVA, U.S. REPRESENTATIVE FROM
ARIZONA

Good afternoon Chairman Tester, Vice Chairman Barrasso, and Members of the
Committee, and special greetings to my colleague from Arizona, Senator McCain.
Most of the Tohono O’odham Nation’s Reservation and its 32,000 enrolled members
are located within my congressional district. I have known and worked with the Na-
tion for a very long time, and I truly appreciate the Committee’s invitation to speak
at today’s hearing.

The Corps of Engineers inadvertently destroyed nearly 10,000 acres of that part
of the Nation’s reservation known as the Gila Bend Indian Reservation. The Gila
Bend reservation is located in Maricopa County, and serves the Nation’s San Lucy
District. The suffering of the people who live in the San Lucy District, and the eco-
nomic harm the destruction did to the Nation as a whole, are well documented in
the legislative history of the 1986 Gila Bend Indian Reservation Lands Replacement
Act. The 1986 Act provided that if the Nation would waive its legal claims against
the United States, and if the Nation would relinquish its rights to the land and
water at most of the Gila Bend reservation, the United States in return would pro-
vide replacement reservation lands to the Nation. The 1986 Act also required that
these ,replacement lands be treated, and I quote, as a “reservation for ALL pur-
poses.”

Complying with all federal laws and agreements, including the 1986 Act, a 1987
settlement agreement, the Indian Gaming Regulatory Act, and its tribal-state com-
pact, in 2009 the Nation asked the Department of the Interior take into trust re-
placement reservation land in the West Valley portion of Maricopa County. Earlier
this month, Interior completed that process, and the West Valley land is now part
of the Nation’s reservation.

The proponents of H.R. 1410 raised many arguments as to why the Nation’s West
Valley land could not be taken into trust as part of the replacement reservation
which the United States promised in the 1986 Act. But the federal courts rejected
those arguments and sent the issue back to Interior. Now Interior has issued a
lengthy opinion in support of the Nation, and taken the land in trust to be part of
the Nation’s reservation.

The proponents of H.R. 1410 then argued that the Nation’s tribal-state gaming
compact does not allow the Nation to conduct gaming in the greater Phoenix area.
As they had a right to do, the proponents of H.R. 1410 again took their arguments
to the federal courts. But again, the federal courts rejected their arguments, finding
that, and I quote again, “no reasonable reading of the Compact could lead a person
to conclude that it prohibited new casinos in the Phoenix area”.
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The proponents of H.R. 1410 also argued that the Indian Gaming Regulatory Act
prohibits gaming on land the Nation acquires under the 1986 Act. But here too, a
federal court ruled that gaming on this land is, quote, “expressly permitted” by the
Indian Gaming Regulatory Act. Finally, they have argued that the Nation must be
held to some phantom “promise”, but the same court noted that the express lan-
guage of the compact itself makes clear that even if there had been such a promise
it could never have been, in the court’s words, “valid or binding”.

Contrary to recent lobbying rhetoric, the fact is that the official position of most
of the municipalities in the West Valley is one of support for the Nation’s economic
development project and opposition to H.R. 1410. In addition, the nearby West Val-
ley cities of Peoria, Tolleson, and Surprise, the City of Glendale now formally sup-
ports the Nation’s proposed economic development, and opposes H.R. 1410. I realize
that the Mayor of Glendale’s personal views are not in sync with those of his City
Council, but it is important to underscore that Glendale’s official position is em-
bodied in two recent resolutions, one which opposes H.R. 1410 and another which
supports gaming-related economic development on the Nation’s West Valley reserva-
tion. To the best of my knowledge, the only municipality to take an official position
supporting H.R. 1410 is the City of Scottsdale, which is located on the other side
of Phoenix in the East Valley.

I should take a moment now to recognize in the audience today Mayor Bob Bar-
rett of Peoria, and Glendale Councilmen Gary Sherwood and Sammy Chavira. They
are here today to urge this Committee to not take action to move H.R. 1410 forward.

I want also to underscore that we need to be cognizant that enactment of H.R.
1410 likely will create for the Nation a new set of claims against the United States,
including a claim for an unconstitutional taking of the Nation’s confirmed property
rights in its West Valley reservation, and a claim for breach contract based on the
Unites States’ failure to live up to its end of the bargain struck in the 1986 Act.
The amount of money damages that could be awarded to the Nation could run into
the hundreds of millions of dollars. The way I see it, we essentially are asking the
American taxpayer to pay for special interest legislation designed to protect the
East Valley tribes’ market.

The Nation has been subjected to a long, ugly campaign by the proponents of H.R.
1410. The Nation has patiently accepted every challenge and answered every ques-
tion. Over the last five years, the federal courts and the Department of the Interior
have studied every allegation, and have now made their pronouncements. In every
case, the judicial and executive branches of the Federal Government have found the
Nation to have acted honorably within the letter and spirit of the law.

After the United States illegally destroyed nearly 10,000 acres of the Tohono
O’odham Nation’s land, it made a solemn promise to make the Nation whole by al-
lowing the Nation to acquire new land that would be treated as a replacement res-
ervation, as 1986 Act says, for ALL purposes. The West Valley reservation lies in
the same county, and has the same gaming eligibility status, as the land that was
destroyed. When the Department of the Interior took that land into trust, it honored
the obligation that the United States took on when it made into law the 1986 Act.
The acquisition of replacement land as required by land claim settlements simply
cannot fairly or honestly characterized as “reservation shopping”—these acquisition
3re instead the fulfillment of federal promises for compensation for historical wrong-

oing.

The federal courts and the executive branch have done their part to honor the
United States’ commitments in the 1986 Act, and it is my great hope that we in
Congress will also do our part, by not moving H.R. 1410 even one step further to-
wards enactment into law.

I thank you again for your kind invitation to testify today, and I am happy to
answer any questions you might have for me.

The CHAIRMAN. Congressman Grijalva, thank you. Thank you for
your testimony as well as Congressman Gosar’s testimony. I think
each of your testimony indicates this is a complicated issue; there
is some difference of opinion. We appreciate your both coming to
the good side and visiting with us.

[Laughter.]

The CHAIRMAN. Thank you very much.

Mr. GosAR. Mr. Chairman, I also have a letter from Ed Pastor
that found its way over. I would like to have that included in the
record, in support of H.R. 1410.
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The CHAIRMAN. I would just say, without objection, this record
will stay open for two weeks. If you have more things you want to
put into the record, it will be in. Thank you all.

We are going to have our first panel of witnesses that we can
question come up, which includes Kevin Washburn, Assistant Sec-
retary for Indian Affairs at the Department of the Interior. We are
also going to hear from Jonodev Chaudhuri, Vice Chairman of the
National Indian Gaming Commission. As the Vice Chairman point-
ed out, he is nominated to be the next chairman of the National
Indian Gaming Commission. Congratulations, Jonodev.

And finally, Ms. Ann-Marie Fennell, who is Director of Natural
Resources and Environment at the Government Accountability Of-
fice. I want to thank you all. Your full written statements will be
part of the record. We would ask you to keep your statements to
within five minutes. As always, the hearing record is going to re-
main open for a couple of weeks, as I told the previous panel, for
those who wish to submit written statements.

Before we start with your testimony, Assistant Secretary
Washburn, it was a few months ago Brian Cladoosby, Swinomish
Tribe, was up as NCAI chair and you were giving him a bad time.
I want to have Brian come to the well for a second, because he has
a presentation for you.

[Laughter.]

Mr. CLADOOSBY. Thank you, Senator. As you know, a couple of
months ago Kevin and I testified on Carcieri. He told you, any
questions that you have, just to point them to me, point them to
the guy with the basket on his head.

The CHAIRMAN. That is right.

Mr. CLADOOSBY. So thank you very much for allowing me to
present the Assistant Secretary, Kevin Washburn, with this cedar
hat from the Northwest. He will also be known as the man with
the basket on his head.

The CHAIRMAN. So we will know to direct the questions to Kevin.

[Laughter, applause.]

The CHAIRMAN. Once again, thank you all for being here today.

Senator MCCAIN. I think you should wear it for the entire hear-
ing.

[Laughter.]
. The CHAIRMAN. I guess we could entertain a motion to that ef-
ect.

Kevin, you may proceed.

STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT
SECRETARY—INDIAN AFFAIRS, U.S. DEPARTMENT OF THE
INTERIOR

Mr. WASHBURN. Thank you very much, Chairman, and thank
you, Vice Chairman Barrasso and Senator McCain, especially for
your continuity on this subject. You are the one person who we
have here who has been involved with Congress since IGRA was
passed. It is good to have you here.

Indian gaming, like this Committee, is bipartisan and non-par-
tisan. Though sometimes it is fairly parochial, I guess as we saw
from the first panel. But Indian gaming is very, very important to
Indian tribes. No one believes, I don’t believe, that we have enough
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money to fulfill our trust responsibility to Indian tribes in the Fed-
eral appropriations process. I think it is fair to say that the Federal
government doesn’t have enough money to do a lot of the things
that it needs to get done. I am sure that the trust responsibility
is in that same category.

Gaming revenues eclipse by a very large measure the amount of
revenues that we have in my budget in Indian Affairs at the De-
partment of Interior, including the BIA and the BIE. Our budget
is about $2.5 billion and Indian gaming revenues are about $28 bil-
lion. So our budget is less than 10 percent of what comes in
through Indian gaming. In fact, gaming revenues eclipse by a large
measure all the Federal revenues toward Indian tribes. So gaming
is an important piece of the puzzle for economies on Indian res-
ervations.

I also am a big believer in tribal self-governance. And frankly,
Indian gaming, much more than our own appropriations, has un-
derwritten tribal self-determination and tribal self-governance. It
has funded those things, and that is a very important aspect of In-
dian gaming.

Chairman, most of the subjects that you mentioned, you have
been holding a lot of hearings, and most of the subjects that you
mentioned are, at least at some tribes, underwritten by Indian
gaming revenues. We need greater Federal appropriations, per-
haps, but Indian gaming revenues help out a lot.

The sad thing is, and I tried to get this across in my written tes-
timony, is that Indian gaming revenues have really plateaued.
They have been pretty flat since about 2007. Unlike commercial
gambling, commercial gaming operations and revenues continue to
grow, especially when you consider racinos. Indian gaming has
really started to plateau. This in some ways causes us a concern.
I don’t anticipate dramatic future growth. I think we have seen
that the days of tremendous growth are probably behind us for In-
dian gaming. That means we are going to have to learn to live with
the existing amounts of revenues.

We continue in some ways to hope for increased Indian gaming,
but we also are in an awkward position when a new gaming oper-
ation is proposed. Competition is bad and predictability is good,
and existing gaming operations are very happy not to have com-
petition. And we proceed with great caution and great care when
someone asks us to take land into trust for a new gaming operation
and we will continue to do that. We will exercise great scrutiny and
we will always follow the law when we are asked to do that.

So the next 25 years for Indian gaming I believe is uncertain.
Nothing lasts forever. No great economic resource lasts forever, and
I am concerned where we will be in another 25 years. For now, In-
dian gaming remains a very, very important part of the picture on
Indian reservations. It would be folly not to recognize that.

With that, I will stop and await further questions. Thank you.

[The prepared statement of Mr. Washburn follows:]

PREPARED STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT SECRETARY—INDIAN
AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

Good afternoon Chairman Tester, Vice Chairman Barrasso, and Members of the
Committee. My name is Kevin Washburn and I am the Assistant Secretary for In-
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dian Affairs at the Department of the Interior (Department). Thank you for the op-
portunity to provide the Department’s views at this oversight hearing on the Indian
Gaming Regulatory Act (IGRA).

Indian Gaming 25 Years After the Enactment of IGRA

As this Committee is well aware, in 1987 the Supreme Court affirmed the right
of tribes to conduct gaming on their reservations. The following year, Congress en-
acted IGRA to establish a federal regulatory framework for the conduct of gaming
on Indian lands. When IGRA was enacted, non-Indian casino gaming was limited
primarily to Nevada and New Jersey. At that time, tribal gaming on Indian lands
generated estimated annual revenues of between $100 million and $500 million.

More than twenty-five years later, much has changed. Tribal gaming on Indian
lands since 1987 has grown dramatically. However, since 2007, Indian gaming reve-
nues have grown very little and have stabilized in the range of $26 to $28 billion
annually. Commercial (non-Indian) gaming is now much larger than Indian gaming,
and the commercial gaming industry continues to grow, particularly when so-called
“racinos” are included. In sum, while Indian gaming growth appears to have
plateaued, commercial gaming continues to grow. Put another way, Indian gaming’s
overall share of the gaming market is decreasing.

After 25 years, the benefits of Indian gaming are readily apparent. Indian gaming
revenues are important for tribal governments. Gaming revenues eclipse, by a large
measure, all federal appropriations for Indian tribes. Gaming revenues are devoted
to every aspect of tribal communities—from housing to elder care to language revi-
talization and job training. Gaming provides employment opportunities and spurs
business development in many communities that otherwise struggled through gen-
erations of poverty. While Indian gaming is not a panacea to poverty for all tribal
communities, it has dramatically righted the trajectory for many tribes and helped
them to become much more successful and self-sufficient.

While we attribute much of the improvement in the delivery of governmental
services in Indian country in recent decades to the development of the federal policy
favoring tribal self-governance, Indian gaming has helped to underwrite many of the
successes we have seen. Indian gaming revenues have helped to develop tribal gov-
ernmental capacities in myriad ways. For example, many members of the newest
generation of tribal lawyers, doctors and other professionals were supported by
scholarships made possible through Indian gaming.

While most of the Indian gaming revenues are used to pay wages, the costs of
financing, and other ordinary costs of doing business, the profits from Indian gam-
ing are used primarily to improve the welfare of Indian people. Indian gaming, after
all, is required by law to be owned and licensed by tribal governments and to pri-
marily benefit the Indian tribe and Congress has specified that Indian gaming reve-
nues may be used only for specific purposes.

While tribes remain leaders in the industry and continue to dominate in some re-
gional markets, they are facing more and more competition from state-licensed com-
mercial casinos. In contrast to governmental revenues developed by Indian gaming,
the profits of non-Indian commercial casinos are used differently. Commercial casi-
nos are ordinary “for profit” businesses and they have a different legal duty: to en-
rich their shareholders. It is thus disappointing to us, in some ways, that we see
growth in Indian gaming slowing and commercial gaming taking an ever larger
share of the gaming market.

We frequently face a misperception that tribes are acquiring land and opening
gaming facilities at a fast pace. The growth numbers alone belie this argument. Of
the over 1,700 successful trust acquisitions processed since the beginning of the
Obama administration in 2009, fewer than 15 were for gaming purposes and even
fewer were for off-reservation gaming purposes. Also, it is not uncommon for a dec-
ade of thoughtful deliberation to pass between the time a tribe applies for land into
trust for gaming and the Department decides on the application and, if successful,
takes the land into trust.

The numbers of gaming operations provided by the NIGC in its annual revenue
reports confirm that the number of gaming operations has remained flat in recent
years. In 2009, the NIGC announced in its annual gaming revenue report that there
were 419 Indian casinos operating nationwide, and then it announced 422 in 2010,
421 in both 2011 and 2012, and 416 in 2013. In sum, concerns about dramatic
growth of Indian gaming are unfounded today.

In contrast, commercial non-Indian gaming casinos and racinos have grown con-
siderably during the same time period. Expanding commercial gaming makes tribes
nervous.

Of course, not all of the potential new competition comes from commercial casinos.
Some of the competition comes from other tribes. Though new Indian casinos are
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rare, they too can cause disruption to existing facilities. Competition can be tough
in maturing markets with slower growth. The potential for disruption to existing fa-
cilities is a concern that we understand and it is one of the reasons we follow the
law so carefully in making decisions. Because of the potential impact on tribes, we
know that we must always be very cautious in authorizing new Indian gaming op-
portunities and that we should do so only with clear legal authorization and careful
adherence to existing regulatory procedural requirements.

The Regulatory Framework of IGRA

As you know, IGRA creates a regulatory scheme that seeks to balance tribal,
state, and federal interests in regulating gaming activities on Indian lands: Class
I gaming is regulated exclusively by Indian tribal governments; Class II gaming reg-
ulation is reserved to tribal governments in cooperation with the federal govern-
ment; and, Class III gaming is regulated primarily by tribal governments in co-
operation with the federal government and, to the extent negotiated in an approved
compact, a state government. The Department has certain roles in the regulation
of Indian gaming; other roles are performed by the National Indian Gaming Com-
mission and tribal or state gaming regulators. Specifically, under IGRA the Depart-
ment of the Interior reviews tribal-state gaming compacts and fee-to-trust applica-
tions for gaming. The NIGC reviews tribal gaming ordinances and management con-
tracts and retains civil enforcement authority for violations of IGRA.

With regard to compacts, IGRA carefully describes the topics to address in a com-
pact. Congress specifically named six subjects related to the operation and regula-
tion of Class III gaming activity that may be addressed in a compact, and also in-
cluded a limited catchall provision authorizing the inclusion of provisions for “any
other subjects that are directly related to the operation of [Class III] gaming activi-
ties.” The Department closely scrutinizes tribal-state gaming compacts and dis-
approves compacts that do not squarely fall within the topics delineated in IGRA.
For example, Class II gaming is not an authorized subject of negotiation for Class
IIT compacts. The regulation of Class II gaming is reserved for tribal and federal
regulation.

As the Committee is well aware, section 20 of IGRA generally prohibits gaming
on lands acquired in trust after IGRA’s enactment on October 17, 1988, and con-
tains only a few exceptions. These limited and narrow exceptions operate to provide
equal footing for certain tribes that were disadvantaged in relation to land. These
include: the initial reservation of an Indian tribe acknowledged by the Secretary
under the Federal acknowledgment process, restored lands for tribes restored after
termination, and lands acquired in settlement of a land claim. In other cases, off-
reservation trust lands are eligible for gaming only if the Department makes a two-
part determination that gaming on the parcel is in the best interest of the tribe and
not detrimental to the surrounding community and the Governor of the State con-
curs in that determination. In the 25 years since the passage of IGRA, only 8 times
has a governor concurred in a positive two-part determination.

The previous Administration promulgated extensive regulations to implement sec-
tion 20 and the Department continues to apply these rigorous standards to every
gaming decision. Also, the Department’s review of trust applications—regardless of
location or the activity the Tribe proposes to acquire the land for—is lengthy and
deliberate. For trust acquisitions, the Department carefully considers the concerns
of all stakeholders, including, of course, the applicant tribe, but also the potentially
impacted state, local and tribal governments and the public at large. The Depart-
ment actively solicits the views of these stakeholders to insure that the decision is
a fair decision for the entire community.

It is important to note that the public, state and local governments, and other
tribal governments have many opportunities to participate throughout the trust-ac-
quisition process. Prior to deciding whether to place the land into trust, the Depart-
ment seeks comment from state and local governments; the public and local govern-
ments are notified and given an opportunity to provide input during the environ-
mental review process under the National Environmental Policy Act (NEPA). More-
over, before off-reservation land can be found eligible for gaming through the two-
part determination process, the Department requests additional comments from
nearby tribal, state and local governments. Among other interests, the Department
is interested in the economic consequences to the local community. Of course, in
most cases, significant cooperation occurs between tribes and state and local govern-
ments in light of needs for adequate water treatment at new facilities, resolving
traffic, transportation and other infrastructure issues, and sometimes emergency
services. As a result of all of this communication, we find that the interests of tribes
and their surrounding communities often become accommodated, if not aligned.
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Conclusion

The future of Indian gaming is difficult to predict. Revenues from Indian gaming
have had a strongly positive impact on tribal governments, helping tribes to build
capacity and develop governmental infrastructure. That said, few economic re-
sources remain productive forever. We continue to encourage gaming tribes to diver-
sify economically, just as we encourage non-gaming tribes to be creative in seeking
out economic development opportunities.

This concludes my prepared statement. Thank you for inviting the Administration
to testify. I am happy to answer any questions the Subcommittee may have con-
cerning our role with respect to Indian gaming.

The CHAIRMAN. Thank you for your testimony, Kevin. With that,
Jonodev, you may proceed.

STATEMENT OF JONODEV OSCEOLA CHAUDHURI, VICE
CHAIRMAN, NATIONAL INDIAN GAMING COMMISSION

Mr. CHAUDHURI. Thank you, Chairman. Good afternoon, Chair-
man Tester and Vice Chairman Barrasso and Senators McCain and
Heitkamp and other members of the Committee.

My name is Jonodev Osceola Chaudhuri. I am a member of the
Muscogee Creek Nation and I serve as the Acting Chairman of the
National Indian Gaming Commission. Thank you for providing the
NIGC with this opportunity to testify today at this oversight hear-
ing.

For a more detailed discussion of the NIGC and its role pursuant
to IG(I;A, I direct you to our written testimony that we have sub-
mitted.

I am honored by the Vice Chairman’s congratulations; I am deep-
ly honored to receive the very recent nomination from the Presi-
dent. I do look forward to a confirmation hearing at some point.
But today I am here to provide a brief overview of the agency and
discuss our thoughts on regulation of the Indian gaming industry
in the future.

Since being appointed to the commission over 10 months ago, I
have worked closely with Associate Commissioner Dan Little, who
is in the audience today, and commission staff, to build on the ini-
tiatives of the last four years. The NIGC is committed to upholding
the statutory authority and responsibilities to oversee the regula-
tion of Indian gaming and where appropriate and necessary, take
enforcement action. But the NIGC recognizes that it cannot fulfill
its responsibilities alone. As the primary day to day regulators on
the ground, tribal governments and their regulatory bodies have
the greatest interest in safeguarding an industry that has greatly
contributed invaluable improvements and opportunities to their
communities. It is a testament to the leadership of tribal govern-
ments, their citizens and the work of their dedicated employees
E}llat the Indian gaming industry has remained protected and sta-

e.

In 2013, tribal facilities generated $28 billion in gross gaming
revenue as compared to $27.9 billion in 2012. Through collabora-
tion with all levels of gaming regulators, the NIGC will continue
to ensure the protection and success of the gaming industry
through diligent professional oversight and enforcement.

To accomplish IGRA’s stated policy goals, the NIGC continues to
be proactive in several areas, including consultation, ongoing regu-
latory and operational review, training and technical assistance
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and agency accountability. The agency supports the Administra-
tion’s commitment to Indian Country, in terms of nation building,
honoring tribal sovereignty and self-determination and engaging in
meaningful consultation with tribes. It is through meaningful gov-
ernment to government consultation that the NIGC will be able to
make well-informed, fully considered decisions concerning regula-
tions and policies.

So far this year, the commission has conducted four separate con-
sultation sessions which were attended by representatives of more
than 36 tribes. In addition to consulting and working with tribes,
we also work with other regulatory bodies, including State agen-
cies, such as those in the Department of Gaming and the Nevada
Gaming Control Board, to name a few.

We do this to promote the integrity of Indian gaming. Successful
regulation depends on a properly trained workforce, and the NIGC
views training and technical assistance as a valuable component to
the agency’s mission. We appreciate the reference to the ACE Ini-
tiative made in opening statements today. We deem the ACE Ini-
tiative as a pillar of our success over the last few years. Our writ-
ten testimony goes into detail regarding the ACE Initiative. But
bottom line, the idea is to invest resources into working with tribes
and tribal regulators on the front end to minimize compliance
issues on the back end.

As to the next 25 years of the industry, we recognize that gaming
will continue to play a significant role in many tribes’ nation-build-
ing efforts in the foreseeable future. A fundamental policy of IGRA
is “to provide a statutory basis for the operation of gaming by In-
dian tribes as a means of promoting tribal economic development,
self-sufficiency and strong tribal governments.” The NIGC under-
stands how important gaming is to tribal economic development
and we are committed to maintaining our ability to safeguard the
industry, so that the policy goals of IGRA are fully met.

Additionally, the NIGC realizes that constant technological ad-
vances are not only changing the face of Indian gaming but also
necessitate that the NIGC continue to adapt to meet the regulatory
needs of the industry. As tribal gaming evolves, the NIGC wants
to continue to play a relevant role and ensure it can meet the de-
mands of new regulatory issues in a timely manner. This desire
has helped guide all recent agency activity, great and small.

A perfect example of this is our use of our recent headquarters
relocation to upgrade existing IT capabilities. Although it is impos-
sible to predict the nature of the industry in five years, let alone
25, we are confident that Indian gaming in the future will continue
to be shaped by many of the same forces that have shaped it since
the enactment of IGRA. Specifically, tribes will continue to drive
operational and technological innovation within relevant legal pa-
rameters and consistent with their respective cultural values and
business landscapes. Sound regulation helps provide a level playing
field for each tribe to consider whether and how to conduct gaming,
given the respective needs and opportunities.

We at the NIGC are committed to ensuring that we regulate in
a way that allows all gaming facilities, no matter how big or small,
to reach their full business potential and provide the greatest con-
tribution to their economic development and nation-building ef-



20

forts. The NIGC is committed to working closely with this Com-
mittee and with Indian Country to ensure the integrity of Indian
gaming.

Thank you again, Chairman Tester, Vice Chairman Barrasso,
and members of the Committee. I appreciate your time and atten-
tion today. I am happy to answer any questions that you may have.

[The prepared statement of Mr. Chaudhuri follows:]

PREPARED STATEMENT OF JONODEV OSCEOLA CHAUDHURI, VICE CHAIRMAN,
NATIONAL INDIAN GAMING COMMISSION

Thank you Chairman Tester, Vice Chairman Barrasso, and members of the Com-
mittee for inviting me to testify today. It is an honor to appear before you for the
first time in my capacity as Vice Chairman of the National Indian Gaming Commis-
sion (NIGC or Commission).

Over the past ten months, I have worked closely with Associate Commissioner
Dan Little and Commission staff to build on the initiatives of the last four years.

Today I will provide you an overview of the status and future of Indian gaming
with an emphasis on the regulation of the industry.

The National Indian Gaming Commission—Powers, Duties, and Respon-
sibilities

The National Indian Gaming Commission (NIGC) was established by the Indian
Gaming Regulatory Act (IGRA) in order to provide Federal civil regulatory oversight
of Indian gaming. The NIGC is composed of three members—the Chairperson and
two associate commissioners. The Chairperson is appointed by the President and
must be confirmed by the Senate. The associate commissioners are appointed by the
Secretary of the Interior. Under IGRA, at least two of the three commissioners must
be enrolled members of federally recognized Indian tribes, and no more than two
members may be of the same political party. Each commissioner serves a three-year
term, but a commissioner may serve after the expiration of his or her term until
a successor has been appointed.

IGRA establishes three classes of Indian gaming, each of which has a different
regulatory structure. Class I gaming is defined as traditional and social gaming for
minimal prizes. Class I gaming is regulated exclusively by tribes.

Class II gaming is defined as the game of chance commonly known as bingo
(whether or not electronic, computer, or other technologic aids are used in connec-
tion therewith) and, if played in the same location as bingo, pull tabs, punch boards,
tip jars, instant bingo, or other games similar to bingo. Class II also includes non-
banking card games, such as poker, if such card games: (1) are explicitly authorized
by the laws of the State, or (2) are not explicitly prohibited by the laws of the State,
and are played at any location in the State, but only if such card games are played
in conformity with those laws and regulations (if any) of the State regarding hours
or periods of operation of such card games of limitations on wagers or pot sizes in
such card games.

IGRA also specifies that Class II does not include slot machines or electronic fac-
similes of any game of chance. A tribe may conduct, license, and regulate Class II
gaming if the state in which the tribe is located permits such gaming for any pur-
pose and the tribal government adopts a gaming ordinance which has been approved
by the NIGC Chair. Class II gaming is regulated by tribes with oversight by the
NIGC. States have no role in the regulation of Class II gaming.

Class III gaming includes all forms of gaming that are not Class I or II, such as
black jack, slot machines and craps. Class III is generally referred to as full-scale
casino style gaming. Class III gaming may be lawfully conducted by an Indian tribe
if: (1) the state in which the tribe is located permits that particular type of Class
IIT gaming for any purpose by any person or organization; (2) the tribe and the state
have negotiated a compact that has been approved by the Secretary of the Interior;
and, (3) the tribe has adopted a tribal gaming ordinance that has been approved
by the NIGC. The Act contemplates that the regulation of Class III gaming will be
negotiated by the tribes and states in a compact. However, given that the NIGC
must approve and provide regulatory oversight of items in the tribe’s gaming ordi-
nance and Class III management contracts, it too has a role in the regulation of
Class III gaming.

Under IGRA, the NIGC has several specific responsibilities. First, the NIGC
Chairman must approve all tribal gaming ordinances before Indian tribes may oper-
ate gaming on Indian lands. Also, if a tribe wishes to use an outside contractor to
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manage its gaming operation, the NIGC Chairman must first approve the manage-
ment contract. In conjunction with such review, the principals of each management
company must pass a detailed background investigation conducted by NIGC inves-
tigators. IGRA also provides authority for the NIGC to inspect gaming operations
and monitor the tribes’ use of gaming revenue. The NIGC Chairman has the author-
ity to bring enforcement actions and assess civil fines against tribes or outside man-
agers for any violation of IGRA, the NIGC’s regulations, or an approved tribal gam-
ing ordinance. Appeals from the NIGC Chairman’s decisions regarding tribal gam-
ing ordinances, management contracts, and enforcement actions are heard by the
full Commission. Regulations and subpoenas are also issued by the full Commission.
IGRA also contains criminal provisions related to theft from gaming operations on
Indian lands. However, since the NIGC has no criminal law enforcement authority,
IGRA directs the agency to report any potential criminal violations to the appro-
priate law enforcement agency. These responsibilities enable the agency to fulfill its
statutory mission to protect tribes from organized crime and other corrupting influ-
ences and ensure that tribes are the primary beneficiary of the gaming activity.

In addition to the duties assigned to NIGC, IGRA also provides a role for the Sec-
retary of the Interior. Interior is charged with approving tribal-state gaming com-
pacts, issuing Class III gaming procedures, and approving tribal revenue allocation
plans. In many instances, the Secretary must take land into trust before a parcel
of tribal land can be eligible for gaming under IGRA. Typically, Interior will only
take land into trust for gaming purposes if it first determines that the land would
be eligible for gaming. In 2008, Interior promulgated regulations establishing proce-
dures for determining whether or not any of IGRA’s exemptions for allowing gaming
on trust lands acquired after October 17, 1988, would apply.

Under IGRA and the NIGC regulations, each Indian tribe must license every pri-
mary management official and key employee in its gaming operations, as NIGC reg-
ulations define those terms. Before issuing such licenses, the tribes must conduct
individual background investigations that include a search of the FBI’s criminal his-
tory database. One method of accessing such files is through the NIGC. A tribe may
enter an agreement with the NIGC whereby the tribe sends its fingerprint cards to
the NIGC, and the NIGC then forwards all cards received to the FBI for criminal
history searches. The NIGC and the FBI operate under a memorandum of under-
standing for these purposes.

Indian gaming can only occur on Indian lands, which IGRA defines as: All lands
within the limits of an Indian reservation; and any lands title to which is either
held in trust by the United States for the benefit of any Indian tribe or individual
subject to restriction by the United States against alienation and over which an In-
dian tribe exercises governmental power. Under IGRA, gaming is prohibited on
lands acquired by the Secretary of the Interior into trust for the benefit of an Indian
tribe after October 17, 1988, unless the land falls within certain exceptions listed
in that provision.

To determine whether lands are Indian lands on which a Tribe may conduct gam-
ing, the Department of the Interior and the NIGC entered into a memorandum of
understanding which establishes a collaborative process for determining whether a
Tribe may conduct gaming on specific parcels. Generally, Interior will determine
whether lands are reservation lands and Interior and NIGC will collaborate on
whether the Tribe has jurisdiction over those lands. If the lands are not within a
reservation, then Interior and NIGC will collaborate to determine whether the lands
meet the second test of trust or restricted lands. If the lands qualify as Indian lands
under IGRA but are ineligible for gaming, the NIGC or the United States Attorney
may close the facility. If the lands are not Indian lands, the state and local laws
apply and jurisdiction over gaming on such lands is vested in the particular state
where the parcel is located.

IGRA restricts the uses of tribal gaming revenues to primarily governmental pur-
poses. However, if gaming revenues can adequately cover such needs, then the tribe
also may make per capita payments to individual tribal members from the remain-
ing proceeds (taxable as personal income), provided such distributions are made pur-
suant to a revenue allocation plan approved by the Secretary of the Interior. Many
gaming tribes make no per capita payments at all.

The NIGC is funded entirely by fees paid from the Indian gaming. The NIGC’s
headquarters office is located at 90 K Street, NE, in Washington, D.C. The agency
has six regional offices: Portland, OR; Sacramento, CA; Phoenix, AZ; St. Paul, MN;
Tulsa, OK; Oklahoma City, OK; and Washington, D.C. The NIGC’s region offices
house NIGC staff in the Compliance Division, making it possible to have regular
contact with tribes at their gaming locations.

Over the last five years, the Commission has identified and launched a series of
major initiatives consistent with its statutory mission. These included consultation
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and relationship building, conducting a comprehensive regulatory review, providing
technical assistance and training, and improving agency operations. In advancing
these initiatives, the agency has changed its consultation process to have a dialogue
with tribes before regulatory changes are implemented and before the rule-making
process is initiated. Further, the Commission revised its training program to more
closely align with the needs of the regulated community. To that end, the Commis-
sion reviewed more than 20 regulations or potential regulations, utilizing an infor-
mal pre-rulemaking process that respected tribal sovereignty by soliciting tribal in-
volvement early in the process. Finally, the Commission created better communica-
tion systems, developed practices and policies that allow employees to better per-
form their duties, and created a line-item-specific budget that allows it to be more
fiscally responsible.

The State of the Industry

Currently, Indian gaming is being conducted in 28 states by 243 of the 566, feder-
ally recognized tribes. Tribes have used gaming revenue both to generate jobs and
to provide fundamental services to their communities, such as health care, housing,
basic infrastructure and education, to name a few. In addition, tribes both through
their compacts and charitable outreach regularly contribute to surrounding commu-
nities to support infrastructure, emergency services, and other community programs
such as schools. While tribal gaming generates modest to considerable revenues for
individual tribes, tribal gaming facilities in some regions provide jobs in areas other-
wise suffering from high unemployment.

As the primary day-to-day regulators on the ground 24 hours a day, 7 days a
week, tribal governments and their regulatory bodies have the greatest interest in
safeguarding an industry that has greatly contributed to invaluable improvements
to their communities. It is a testament to the leadership of tribal governments, their
citizens, and the work of their dedicated employees that the Indian gaming industry
has remained protected and stable. In 2013, tribal facilities generated $28 billion
in gross gaming revenue as compared to $27.9 billion in 2012. With continued col-
laboration, the NIGC will work with tribal governments and their employees to en-
sure the continued protection and success of the industry through diligent, profes-
sional oversight and enforcement. Accordingly, while collaborative results are desir-
able, the agency is committed to upholding the statutory authority and responsibil-
ities of my position to oversee the regulation of Indian gaming, and where appro-
priate, take enforcement action.

Indian Gaming—The Next 25 years

A fundamental policy of IGRA is “to provide a statutory basis for the operation
of gaming by Indian tribes as a means of promoting tribal economic development,
self-sufficiency, and strong tribal governments,” to ensure the regulatory and statu-
tory compliance of all tribal gaming facilities, and to safeguard tribal gaming oper-
ations from organized crime and corrupting influences. To accomplish these goals
the NIGC continues to be proactive in several areas including: Consultation and
Building Relationships, ongoing Regulatory Review, Training and Technical Assist-
ance, and Agency Accountability.

The NIGC realizes that constant technologic advances are not only changing the
face of Indian gaming, but also necessitate that the NIGC continue to adapt to meet
the regulatory needs of the industry. As tribal gaming evolves, the NIGC wants to
continue to play a relevant role in tribal gaming and ensure that it can meet the
demands of new regulatory issues in a timely manner.

Indian gaming is means by which tribes can achieve greater self-determination
and self-sufficiency. The NIGC understands how important gaming is to tribal eco-
nomic development and we are committed to maintaining our ability to safeguard
the industry so that the policy goals of IGRA are fully met.

1. Consultation and Building Relationships

The agency supports the Administration’s commitment to Indian country in terms
of nation building, honoring tribal sovereignty and self-determination, and engaging
in meaningful consultation with tribes. The Commission developed a new govern-
ment-to-government consultation process in line with President Obama’s November
5, 2009 Memorandum on Tribal Consultation, which directs federal agencies to com-
ply with Executive Order 13175, “Consultation and Coordination with Tribal Gov-
ernments.”

It is through meaningful government-to-government consultation that the NIGC
will be able to make well informed, fully considered decisions concerning regulations
and policies. This year the Commission conducted four separate consultations ses-
sions. These sessions were attended by representatives of more than 36 tribes.



23

The NIGC makes a point of attending the meetings and conferences held by na-
tional and regional tribal associations, such as the Great Plains Indian Gaming As-
sociation (GPIGA), the Oklahoma Indian Gaming Association (OIGA), the Wash-
ington Indian Gaming Association (WIGA), the California Nations Indian Gaming
Association (CNIGA), the Midwest Alliance of Sovereign Tribes (MAST), New Mex-
ico Indian Gaming Association (NMIGA), National Indian Gaming Association
(NIGA), National Congress of American Indians (NCAI) National Tribal Gaming
Commissioners/Regulators (NTCG/R) and United South and Eastern Tribes (USET).

The Commission is also committed to strengthening relationships and building
new ones. In addition to working with tribes, we also will work with other regu-
latory bodies such as the Nevada Gaming Control Board and the New Jersey Divi-
sion of Gaming Enforcement to promote the integrity of Indian gaming.

2. Regulatory Review

In November of 2010, the Commission commenced a full-scale regulatory review
to examine the effectiveness of our regulations and identify any areas for improve-
ment. Through a Notice of Inquiry followed by more than 50 consultations with
tribes and numerous comments from the public, the Commission considered 20 regu-
lations or potential regulations with 17 of those being adopted and implemented and
one being repealed. It is our belief that reviews of regulations should be done regu-
larly so that the NIGC is responsive to changes in the gaming industry and not
serve as a barrier to progress.

3. Training and Technical Assistance

Successful regulation depends upon a properly trained workforce, and the NIGC
views training and technical assistance as a valuable component of the NIGC’s mis-
sion. Further, the Commission is statutorily required to provide technical assistance
to tribes. NIGC recognizes that Tribes have a vested interest in their gaming oper-
ations. They are an important source of funding for government programs and are
often the largest employer of tribal citizens and their neighbors. We also recognize
that in the 26 years since IGRA was passed, Tribes have responded to their new
role by creating sophisticated gaming regulatory bodies of their own.

While the NIGC has an important regulatory role, Tribes are the on-the-ground
regulators of gaming. With over 5,410 tribal gaming regulatory employees nation-
wide it is a much more efficient use of resources to build their capabilities through
training, technical assistance, and coordination, than to go it alone.

To that end, we have been implementing the A.C.E. approach: Assistance, Compli-
ance, and Enforcement. This approach prevents foreseeable problems through effec-
tive communication, training and technical assistance, and compliance efforts. The
first step of this initiative is to provide assistance to achieve compliance with IGRA
and the NIGC regulations. This means staying abreast of industry changes and
communicating what they mean to gaming operators and regulators through more
and better training. Last year, we provided 194 training events to 2751 participants.
Currently this year we have provided 147 of training events to 2140 participants.
By working with tribal gaming regulators and sharing our knowledge, we increase
iche number of people who can extinguish issues before they become blazing prob-
ems.

The second prong is Compliance. The Agency communicates with Tribes early in
the process if there is a potential compliance issue and works with them to resolve
any issues voluntarily.

The Agency uses its final tool—enforcement action—when necessary.

This three tiered approach ensures that the agency’s statutory responsibilities are
performed in an efficient manner by respecting the benefit of meaningful collabora-
tion with tribes who are the primary regulators of Indian gaming and have a fore-
most interest in safeguarding tribal resources.

4. Agency Accountability

As you know, the NIGC is funded by fees paid by the tribes engaged in Indian
gaming. Being a good steward of the fees paid by the tribes has been a top priority
of the Commission. We are committed to complying with all applicable laws, regula-
tions, rules and executive orders so as to give this Committee and the tribes con-
fidence that the NIGC is as concerned with how it runs its own operations as we
are about how the tribes run their operations. Recently, the Commission undertook
a comprehensive review of its budget and spending priorities. A guiding principle
of the review and budgeting decisions was that the NIGC has a responsibility to use
tribal resources wisely. As such, our agency expenditures need to be both fiscally
responsible and transparent. We strive, consistent with applicable law, to be trans-
parent with regard to the expenditures of tribal fees for the accomplishment of the
NIGC’s statutory responsibilities. The Commission is working to ensure that the
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agency is operating in a manner that uses these tribal resources most efficiently and
effectively.
Conclusion

The NIGC is committed to working closely with this Committee and Indian coun-
try to ensure the integrity of Indian gaming. Thank you again, Chairman Tester,
Vice Chairman Barrasso and members of the Committee for your time and attention
today. I am happy to answer any questions that you may have for me.

The CHAIRMAN. Thank you, Jonodev.
Anne-Marie, you are up. Thanks.

STATEMENT OF ANNE-MARIE FENNELL, DIRECTOR, NATURAL
RESOURCES AND ENVIRONMENT, U.S. GOVERNMENT
ACCOUNTABILITY OFFICE

Ms. FENNELL. Chairman Tester, Vice Chairman Barrasso and
members of the Committee, I am pleased to be here today to pro-
vide preliminary observations on our ongoing review of the Indian
Gaming Oversight.

Over 25 years ago, the Indian Gaming Regulatory Act of 1988
was enacted and serves as the primary Federal statute governing
Indian gaming. Since that time, Indian gaming has become a sig-
nificant revenue source for many tribes. In fiscal year 2012, over
40 percent of federally-recognized tribes operated more than 420
gaming establishments across 28 States.

My testimony today will describe our preliminary observations
from our ongoing work that examines, (1) how Interior helps en-
sure compliance with IGRA through its review of tribal-State com-
pacts; (2) how States and selected tribes regulate Indian gaming;
and (3) how the National Indian Gaming Commission regulates
and oversees Indian gaming and whether recent organizational
changes have affected its oversight approach.

First, Interior has a multi-step review process designed to help
ensure that tribal-State compacts comply with IGRA provisions
that may be contained in those compacts. Our review indicated
that 78 percent of the compacts submitted to Interior for review
since 1998 have been approved. While compacts approved by Inte-
rior contain similar provisions, they do vary in some respects, such
as the types of revenue-sharing arrangements between States and
tribes.

Second, the roles of States and tribes in regulating Indian gam-
ing are established in tribal-State compacts for Class 3 gaming and
tribal gaming ordinances for both Class 2 and 3. Based on our pre-
liminary observations for three States that we have visited, Ari-
zona, California and Oklahoma, we found that approaches to regu-
lating Indian gaming varied, as seen through differences in the reg-
ulatory agency’s organization, their funding and their staffing lev-
els.

For example, California divides its oversight responsibilities be-
tween two agencies, whereas Arizona and Oklahoma each have one
agency.

For the seven tribes we have visited so far, each has established
tribal gaming commissions that perform various regulatory func-
tions to help ensure that their gaming facilities are operating ac-
cording to applicable tribal laws and regulations and compacts.
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Third, the commission plays an important role in regulating and
overseeing Indian gaming and ensuring compliance with IGRA.
Specifically, the commission monitors tribal gaming activities, in-
spects gaming premises and takes enforcement actions when nec-
essary. In 2011, the commission implemented its Assistance, Com-
pliance and Enforcement initiative, which emphasizes providing
technical assistance to tribes to help achieve compliance with
IGRA. According to commission officials, enforcement actions have
decreased significantly in part as a result of this initiative.

Also in 2011, the commission merged its enforcement and audits
division into one compliance division, which commission officials
said was done in part to emphasize compliance assistance under its
initiative.

In conclusion, Indian gaming has grown and evolved since IGRA
was enacted. Our ongoing work over the next several months will
continue to examine how tribes, States and the Federal Govern-
ment oversee gaming activities within the important regulatory
framework established by IGRA.

Chairman Tester, Vice Chairman Barrasso, and members of the
Committee, this completes my prepared statement. I would be
pleased to respond to any questions you may have.

[The prepared statement of Ms. Fennell follows:]

PREPARED STATEMENT OF ANNE-MARIE FENNELL, DIRECTOR, NATURAL RESOURCES
AND ENVIRONMENT, U.S. GOVERNMENT ACCOUNTABILITY OFFICE

INDIAN GAMING—PRELIMINARY OBSERVATIONS ON THE REGULATION AND
OVERSIGHT OF INDIAN GAMING

Why GAO Did This Study

Over the past 25 years, Indian gaming has become a significant source of revenue
for many tribes, reaching $27.9 billion in 2012. At that time, about 240 of the 566
federally recognized tribes operated more than 420 gaming establishments ranging
from bingo halls to multimillion dollar casinos across 28 states. IGRA, the primary
federal statute governing Indian gaming, provides, among other things, a statutory
basis for the regulation of Indian gaming to assure that it is conducted fairly and
honestly. Tribes, states, Interior, and the National Indian Gaming Commission have
roles in regulating or overseeing Indian gaming.

This testimony is based on GAQ’s preliminary observations from ongoing work
that examines (1) the process Interior uses to ensure compliance with IGRA through
its review of tribal-state compacts and the types of provisions contained in these
compacts; (2) how states and selected tribes regulate Indian gaming; and (3) how
the Commission regulates and oversees Indian gaming and how, if at all, recent or-
ganizational changes have affected its regulatory or oversight approach.

In its ongoing work, GAO analyzed compacts; visited three states and seven tribes
(selected for geographic representations and revenue generation) to discuss the over-
sight of Indian gaming; reviewed Commission data on technical assistance and en-
forcement actions; and interviewed Interior and Commission officials. GAO will con-
tinue to collect information on these topics and produce a final report.

GAO is not making any recommendations in this testimony.

What GAO Found

The Department of the Interior (Interior) has a multistep review process designed
to help ensure that compacts comply with the Indian Gaming Regulatory Act
(IGRA). Such compacts are agreements between a tribe and state that governs the
conduct of the tribe’s Class III (or casino) gaming activities. Based on GAQO’s pre-
liminary review, Interior has approved 78 percent (382) of the tribal-state compacts
submitted since 1998. While the provisions in compacts approved by Interior are
largely similar, they do vary in some respects, such as the terms of “revenue shar-
ing” arrangements established between states and tribes. For example, some com-
pacts do not provide for revenue sharing with states, while some require tribes to
share significant portions of revenue with states. The remaining 22 percent (106)
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of compacts reviewed were either (1) considered approved without action by the Sec-
retary of the Interior, (2) withdrawn, or (3) disapproved by Interior for various rea-
sons, such as when they were not consistent with IGRA.

The roles of states and tribes in regulating Indian gaming vary and are estab-
lished in two key documents: (1) compacts for Class III gaming and (2) tribal gam-
ing ordinances, which provide the general framework for day-to-day tribal regula-
tion of Class II (including bingo) and Class III gaming facilities. Based on GAO’s
preliminary observations of ongoing work, GAO found that the three states visited—
Arizona, California, and Oklahoma—varied in their approaches to regulating Indian
gaming, as seen through differences in their regulatory agencies’ organization, staff-
ing levels, and funding. For the seven tribes GAO visited, each has established trib-
al gaming commissions that perform various regulatory functions to help ensure
that their gaming facilities are operated in accordance with tribal laws and regula-
tions and, for Class III operations, the compact.

The National Indian Gaming Commission (Commission), an independent commis-
sion created by IGRA within Interior, plays an important role in regulating and
overseeing Indian gaming by ensuring that Class II and Class III gaming facilities
comply with IGRA and applicable federal regulations and tribal ordinances or reso-
lutions. Among other things, the Commission monitors tribal gaming activities, in-
spects gaming premises, and takes enforcement actions when necessary. In 2011,
the Commission implemented its Assistance, Compliance, and Enforcement initia-
tive, which emphasizes providing assistance to tribes to achieve compliance with
IGRA. Through this initiative, the Commission has sought to provide technical as-
sistance and training to tribes so that compliance issues may be resolved early and
voluntarily without the need for enforcement actions. According to Commission offi-
cials, in part, as a result of this initiative, the number of enforcement actions has
decreased significantly. Also in 2011, as part of a broader organizational realign-
ment, the Commission merged its Enforcement and Audits divisions into one Com-
pliance Division. According to Commission officials, this merger was deemed nec-
essary, in part, to better support the Commission’s emphasis on compliance assist-
ance under its initiative.

Chairman Tester, Vice Chairman Barrasso, and Members of the Committee:

I am pleased to be here today to provide some preliminary observations from our
ongoing review of Indian gaming oversight for this committee. Over the past 25
years, Indian gaming has become a significant source of revenue for many tribes.
In fiscal year 2012, the Indian gaming industry generated revenues totaling $27.9
billion and included 420 gaming establishments in 28 states.

The Indian Gaming Regulatory Act (IGRA) was enacted in 1988 to provide a stat-
utory basis for the regulation of gaming on Indian lands. IGRA created three classes
of gaming and sets out regulatory responsibilities for tribes, states and the federal
government. Class I gaming consists of social games played solely for prizes of mini-
mal value or traditional gaming played in connection with tribal ceremonies or cele-
brations. This type of gaming is within the exclusive jurisdiction of the tribes. Class
IT gaming includes bingo, games similar to bingo, and certain card games. Class III
gaming includes all other types of games, including slot machines, craps, and rou-
lette. Class II and Class III are subject to federal regulation or oversight; however,
Class III is also subject to state regulation to the extent specified in compacts be-
tween the tribe and state that allow such gaming to occur. Compacts are agree-
ments between the tribe and state that establish the terms for how a tribe’s Class
IIT gaming activities will be operated and regulated, among other things. The Sec-
retary of the Interior (Secretary) approves compacts and must publish a notice in
the Federal Register before they go into effect.

IGRA also created the National Indian Gaming Commission (Commission), a com-
mission within the Department of the Interior (Interior), and charged it with regu-
lating and overseeing various aspects of Indian gaming. The Commission is com-
posed of a Chair, appointed by the President and confirmed by the Senate, and two
associate commissioners, appointed by the Secretary. The Commission maintains its
headquarters in Washington, D.C. and has seven regional offices and three satellite
offices and it has approximately 100 full-time employees. To help ensure compliance
with IGRA and its implementing regulations, the Commission engages in various
activities to monitor the work of tribal gaming regulators—such as examining
records of gaming operations, inspecting gaming facilities, and assessing tribe’s com-
pliance with minimum internal control standards for Class II gaming.! In addition,

1 Although the Commission’s regulations establishing minimum internal control standards ap-
plied to both Class II and Class III, in 2006, a federal circuit court ruled that IGRA did not
authorize the Commission to issue regulations establishing minimum internal control standards
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the Chair reviews and approves various documents related to gaming operations, in-
cluding tribal ordinances or resolutions adopted by a tribe’s governing body.2 In
2011, the Commission reorganized its oversight program by consolidating its En-
forcement and Audit divisions into a single Compliance Division.

This testimony reflects our preliminary observations from our ongoing review that
examines (1) the process Interior uses to help ensure compliance with IGRA through
its review of compacts and the types of provisions contained in these compacts; (2)
how states and selected tribes regulate Indian gaming; and (3) how the Commission
regulates and oversees Indian gaming and how, if at all, recent organizational
changes have affected its regulatory or oversight approach.

To determine the process Interior uses to help ensure compliance with IGRA
through its review of compacts and the provisions contained in these compacts, we
obtained a list from Interior of all Indian gaming compacts in effect as of July 2014
and analyzed the compacts to identify key provisions, including those provisions re-
lated to tribal and state regulation. We also obtained from Interior a list of all com-
pact decisions (e.g., approved, disapproved) from 1998 to the present. We are in the
process of verifying the accuracy of this list. We also examined written guidance and
other relevant documentation describing Interior’s process for reviewing gaming
compacts and we interviewed agency officials about how this review process helps
ensure compliance with IGRA.

To determine how states and selected tribes regulate Indian gaming, for our ongo-
ing review of Indian gaming oversight, we are in the process of contacting all 28
states that have Indian gaming operations. We are collecting information about how
each of the 28 states oversees Indian gaming including information on the states’
regulatory organizations, staffing, funding and expenditures, and the types of moni-
toring and enforcement activities conducted by state agencies. For our ongoing re-
view, we are visiting 6 states—Arizona, California, Michigan, New York, Oklahoma,
and Washington. We chose these states to provide geographic representation and be-
cause they are among the states with the greatest revenue generated from Indian
gaming. We have completed visits to Arizona, California, and Oklahoma, which have
about 45 percent of all Indian gaming operations.3 We are limiting the discussion
of our site visits to these three states for our preliminary observations in this testi-
mony. We are in the process of contacting the remaining 22 states by telephone.
Given that there are over 200 tribes that conduct gaming, we will not be able to
obtain information that is representative of all gaming tribes. Rather, for each of
the 6 states that we visit, we are interviewing officials from at least one or two fed-
erally recognized tribes with gaming operations regarding their approaches to regu-
lating Indian gaming.4 Our discussion today will focus on 7 tribes that we have al-
ready visited. ®

To determine how the Commission regulates and oversees Indian gaming and
how, if at all, recent organizational changes have affected its regulatory and over-
sight approach, for our ongoing review we are in the process of collecting informa-
tion on the Commission’s policies and procedures related to its regulation and over-
sight of Indian gaming. Also, for fiscal years 2004 through 2013, we plan to obtain
and analyze data from the Commission about (1) technical assistance and training
provided to tribes, (2) monitoring activities and enforcement actions taken, and (3)
tribal compliance rates. We are also obtaining information about the Commission’s
recent consolidation of its Enforcement and Audit divisions into a Compliance Divi-
sion, including impacts of this consolidation, if any, on the Commission’s regulatory
and oversight approach.

We are conducting our ongoing work in accordance with generally accepted gov-
ernment auditing standards. Those standards require that we plan and perform the
audit to obtain sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that the evidence

for Class III gaming. Colorado River Indian Tribes v. Nat'l Indian Gaming Comm’n, 466 F.3d
134 (D.C. Cir. 2006).

22While IGRA refers to both tribal ordinances and resolutions, this testimony will use the
term tribal ordinances.

3While the number of gaming establishments was 420 in 2012, as of July 7, 2014, the Com-
mission reported 477 gaming establishments. About 45 percent of the gaming establishments
(216 out of 477) were located in Arizona, California, and Oklahoma.

4IGRA only authorizes federally recognized tribes—those recognized by the Secretary of the
Interior as eligible for the special programs and services provided by the United States to Indi-
ans because of their status as Indians—to conduct gaming activities.

5As of this testimony, we have visited the Salt River Pima-Maricopa Indian Community and
the San Carlos Apache Tribe in Arizona; Shingle Springs Band of Miwok Indians, United Au-
burn Indian Community of the Auburn Rancheria, Yocha Dehe Wintun Nation in California;
and Chickasaw Nation and the Muscogee (Creek) Nation in Oklahoma.
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we plan to obtain will provide a reasonable basis for our findings and conclusions
based on our audit objectives. We provided a draft of this statement to Interior and
the Commission for their review. The Commission provided technical comments
which we incorporated as appropriate.

Background

Since fiscal year 1995, revenue from Indian gaming has grown from $8.2 billion
to $27.9 billion in fiscal year 2012 (see fig. 1). In fiscal year 2012, about 240 of the
566 federally recognized tribes operated more than 420 Indian gaming establish-
ments across 28 states. These establishments included a broad range of operations,
from tribal bingo to multimillion dollar casino gaming facilities. Of these establish-
ments, a few large operations account for a major portion of the revenue.

Figura 1: Grawit af Inddlan Gaming Revenues, Fiscal Yeara From 1855 to 2012
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IGRA is the primary federal statute governing Indian gaming.® IGRA provides,
among other things, a statutory basis for the regulation of Indian gaming to shield
it from corrupting influences, assure that gaming is conducted fairly and honestly
by both the operators and the players, and ensure that tribes are the primary bene-
ficiaries of gaming operations. The act establishes the following three classes of
gaming.

e Class I gaming consists of social gaming solely for nominal prizes or traditional
gaming played in connection with tribal ceremonies or celebrations and is regu-
lated solely by tribes and not subject to IGRA.

e Class II gaming includes bingo, pull-tabs,? punch boards,® and certain card
games ? and is regulated by the tribes and the Commission.

Class III gaming includes all other forms of gaming, including casino games and
slot machines, and although both Interior and the Commission play a role in
overseeing certain aspects of Class III gaming, it is regulated by the tribes and
the states pursuant to compacts.

A tribe may only conduct Class III gaming activities if such activities are con-
ducted in conformance with a compact, among other things. According to the rel-
evant Senate committee report, IGRA was intended to provide a means by which
tribal and state governments can realize their unique and individual governmental
objectives. 10 The Senate committee report also noted that the terms of each compact
may vary extensively and may allocate most or all of the jurisdictional responsibility

6Pub. L. No. 100-497, 102 Stat. 2467 (1988).

7A pull-tab is a gambling ticket that is sold as a means to play a pull-tab game. The object
of the ticket is to open the perforated windows on the back of the ticket and match the symbols
inside the ticket to the winning combinations on the front of the ticket. The winning pull-tab
ticket is turned in for a monetary prize.

8 A punch board is a small board full of holes in which each hole contains a slip of paper with
symbols printed on it; a gambler pays a small sum of money and pushes out a slip in the hope
of obtaining one that entitles the gambler to a prize.

9Class II card games are nonbanking card games that the state explicitly authorizes, or does
not explicitly prohibit, and are played legally elsewhere in the state, and are played in con-
formity with state laws and regulations, if any, regarding hours, periods of operation, and limi-
tations on wagers and pot sizes.

10S. Rep. No. 100-446 at 6 (1988).
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to the tribe, to the state, or to any variation in between. 11 These compacts are nego-
tiated agreements that establish the states’ and tribes’ regulatory roles and specify
the games that are allowed, among other things. IGRA specifies that compacts may
include provisions related to:

e the application of criminal and civil laws and regulations of the tribe and the
state that are directly related to and necessary for the licensing and regulation
of gaming,

e the allocation of civil and criminal jurisdiction between the tribe and the state
necessary to enforce those laws and regulations,

o state assessments of gaming activities as necessary to defray costs of regulating
gaming,

tribal taxation of gaming activities,

remedies for breach of contract,

standards for gaming activity operations and gaming facility maintenance, and

L]
L]
L]
e any other subjects directly related to the operation of gaming activities.

IGRA authorizes the Secretary to approve compacts and only allows the Secretary
to disapprove a compact if it violates IGRA, any other federal law that does not re-
late to jurisdiction over gaming on Indian lands, or the trust obligation of the
United States to Indians. Compacts only go into effect when a Notice of Approval
from the Secretary has been published in the Federal Register.

Class II and Class III gaming may only be conducted on Indian lands in states
that permit such gaming. Indian lands, as defined in IGRA, are (1) all lands within
the limits of an Indian reservation; (2) lands held in trust by the United States for
the benefit of an Indian tribe or individual over which the tribe exercises govern-
mental power; and (3) lands held by an Indian tribe or individual that are subject
to restriction against alienation and over which the tribe exercises governmental
power. 12

Interior Uses a Multistep Review Process to Help Ensure That Compacts
Comply with IGRA

Interior has a multistep review process that helps to ensure that compacts comply
with relevant IGRA provisions and other applicable laws. While compacts approved
by Interior share similar provisions, they do vary in some respects, such as the
terms of “revenue sharing” arrangements between states and tribes and the extent
to which the compact addresses tribal interactions with local governments. Interior
cited a variety of reasons for allowing compacts to take effect without Secretarial
action (deemed approved) and for disapproving compacts.

Interior’s Process for Reviewing Compacts

Interior’s Office of Indian Gaming, under the supervision of the Deputy Assistant
Secretary of Indian Affairs Policy and Economic Development, is responsible for re-
viewing compacts. According to Office of Indian Gaming officials, on the day that
a compact is received, the Office of Indian Gaming date-stamps the compact and
files the original version. The Office of Indian Gaming has 10 days to conduct an
initial review of the compact. During this time, they will contact the applicant tribe
or state if any additional information is needed. After this initial review, the Office
of Indian Gaming sends a copy of the compact to Interior’'s Office of the Solicitor
to conduct a legal review of the compact. The Office of the Solicitor has 10 days to
review the compact. After the Office of the Solicitor’s review is complete, the Office
of Indian Gaming provides a copy of the compact and a summary of relevant infor-
mation to the Assistant Secretary of Indian Affairs, who has 45 days to approve or
disapprove the compact. Under IGRA, if a compact is not approved or disapproved
within 45 days of its submission, then the compact is considered to have been ap-
proved (referred to as “deemed approved”), but only to the extent that it is con-
sistent with IGRA.

On June 18, 2014, the Office of Indian Gaming provided us with a list of compacts
that were approved, deemed approved, disapproved, or withdrawn each year from
1998 to the present. We are in the process of verifying the accuracy of this list.
Based on our preliminary analysis of this list of compacts, the Secretary received
a total of 490 compacts during this time period to review. Of these, 78 percent (382)

113, Rep. No. 100—446 at 14 (1988).

1225 U.S.C. §2703(4). In addition, IGRA generally prohibits gaming on lands acquired by the
Secretary of the Interior in trust for the benefit of an Indian tribe after October 17, 1988, al-
though the act also contains several exceptions to the general prohibition. Alienation is the
transfer of property.
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were approved; 12 percent (60) were deemed approved; 6 percent (28) were with-
drawn; and 4 percent (18) were disapproved. 13 The number of compacts submitted
varied from year to year, from a high of 66 in 1999 to a low of 8 in 2006.

Variety of Provisions Contained in Compacts Approved by Interior

The compacts approved by Interior share similar provisions but vary in some re-
spects. For example, while IGRA does not authorize states to impose a tax or fee
on tribes, apart from the assessment to defray regulatory costs, the Secretary has
approved compacts that contain provisions for revenue sharing with states, so long
as the states provide the tribe with a comparable benefit in return—a benefit to
which the tribe would not otherwise be entitled. The amount of revenue sharing var-
ied widely in the compacts we reviewed. Some compacts do not provide for revenue
sharing, such as the 1991 compact between the Fond du Lac Band of the Minnesota
Chippewa Tribe and the state of Minnesota, or the 2011 compact between the
Flandreau Santee Sioux Tribe and the state of South Dakota. In contrast, some com-
pacts require the tribe to share significant portions of revenue with the state. For
example, the 2010 compact between the Seminole Tribe of Florida and the state of
Florida establishes percentages of net revenue that the tribe must give to the
state—as much as 25 percent—based on how much revenue the tribe makes each
year.

Approved compacts had provisions that varied in other ways, such as the extent
to which the compacts require the tribe to enter into agreements with local govern-
ments. For example, the 2003 compact between the La Posta Band of Diegueno Mis-
sion Indians and the state of California requires the tribe to consult with the county
and other relevant local governments to develop agreements to prevent and mitigate
effects from any proposed gaming facility. Some compacts make no mention of
agreements with local governments.

Reasons Compacts Are Deemed Approved or Disapproved

Compacts that are not approved or disapproved within 45 days are deemed ap-
proved, 14 but only to the extent that they comply with IGRA. According to Federal
Register notices or decision letters that accompany the compacts, Interior might not
take action on a compact within the statutory deadline for a variety of reasons. Fed-
eral Register notices indicate that some compacts take effect without Secretarial ac-
tion because they only change the expiration date of a previously approved compact
and do not require additional review. According to decision letters accompanying
other compacts, the compacts were deemed approved because they contained provi-
sions that the Secretary found to be questionable but not outright objectionable. For
example, the 2014 compact between the Mashpee Wampanoag Tribe and the state
of Massachusetts contained terms that could provide the possibility in the future for
the state to regulate certain Class II games, which IGRA does not authorize, and
Interior’s letter cautioned the state and tribe against implementing the compact in
a way that violated IGRA.

Of the disapproved compacts we reviewed, the reasons for disapproval varied. For
example, compacts were disapproved because lands proposed to be used for gaming
were not Indian lands as defined by IGRA or the compact established a manage-
ment contract that did not meet the requirements of IGRA. 15

15A tribe many enter into a management contract for the operation and manage-
ment of its Class II or Class III gaming activity. A management contract is any con-
tract or collateral agreement between a tribe and contractor, or a contractor and
subcontractor, that provides for the management of all or part of the gaming oper-
ation. Management contracts must be approved by the Chair of the Commission.

State and Tribal Regulation of Indian Gaming

Compacts establish the responsibilities of both tribes and states for regulating
Class III gaming and identify the standards for the gaming operation and mainte-
nance of gaming facilities, as well as the state and tribal laws and regulations that
will be used to regulate the gaming, among other things. In addition, tribal gaming
ordinances, which apply to Class II and Class III gaming, provide the general
framework for tribal regulation of gaming facilities. The ordinances include specific
procedures that must be followed by tribes and standards that they must meet,
among other things. Based on our preliminary observations of ongoing work, we
found that the approaches of the three states we have visited to regulating Indian

13For two of the compacts on the list provided by Interior, the decision was not indicated.
We are following up with Interior to clarify the decision for these compacts.

14Interior uses the term “deemed” approved to refer to those compacts that take effect without
Secretarial action, as opposed to those the Secretary approves outright.

15
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gaming vary, as seen through differences in their regulatory agencies’ organization,
staffing levels, and funding. For the seven tribes we have visited, each has estab-
lished tribal gaming regulatory agencies that govern the day-to-day operations of
their gaming facilities. These agencies perform various regulatory functions to help
ensure that their gaming facilities are operated in accordance with tribal laws and
regulations and, for Class III operations, the compact.

Compacts and Tribal Gaming Ordinances Establish the Roles of States and Tribes

The roles of states and tribes in regulating Indian gaming vary and are estab-
lished in two key documents: (1) compacts for Class III gaming and (2) tribal ordi-
nances for both Class II and Class III gaming. Compacts that govern Class III gam-
ing on Indian lands lay out the responsibilities of both tribes and states for regu-
lating gaming. For example, compacts may include, but are not limited to, provi-
sions allowing the state to conduct inspections, certify employee licenses, and review
surveillance records. They may also include tribal responsibilities to notify the state
when they hire a new employee or when they make changes to their gaming regula-
tions or rules for gaming.

In addition, IGRA requires a tribe’s governing body to adopt, and the Commission
Chair to approve, a tribal gaming ordinance before a tribe can conduct Class II or
Class III gaming. According to the Commission, the tribal gaming ordinances are
a key part of IGRA’s regulation for tribal gaming, providing the general framework
for tribal regulation of gaming facilities, and including specific procedures and
standards to be met. For the Chair to approve the ordinances, they must provide,
among other things, that:

o the tribe will have sole proprietary interest in the gaming activity;

e gaming revenues will only be used for authorized purposes;

e annual independent audits of gaming operations will be provided to the Com-
mission;

e the construction, maintenance, and operation of the gaming facilities will be
conducted in a manner that adequately protects the environment, public health
and safety; and

o the tribe perform background investigations and the licensing of key employees
and primary management officials in accordance with certain requirements.

Along with the ordinance, a tribe must also submit other documentation to the
Commission, including copies of all tribal gaming regulations. The Chair has 90
days after submission of a tribal gaming ordinance to approve or disapprove it; if
the Chair does not act within 90 days, the ordinance is considered to have been ap-
proved but only to the extent it is consistent with IGRA.

States Vary in Their Approaches to Regulating Class III Indian Gaming

Based on our preliminary observations, the three states that we have visited—
Arizona, California, and Oklahoma—vary in their approaches to regulating Class III
gaming. As illustrated in table 1, the three states differ in their organization, fund-
ing, and staffing levels. 16 For example, California divides its regulatory responsibil-
ities between two agencies, whereas Arizona and Oklahoma each have one agency.
We also observed that state budgets for the regulation of Class III Indian gaming
ranged from $1.1 million to $19.8 million and staffing levels ranged from 3 to 136
full-time equivalents.

We also observed that the three states engaged in a variety of regulatory activi-
ties, including conducting background checks on current and prospective employees,
licensing gaming devices, inspecting gaming operations, and reviewing the gaming
operator’s surveillance.

Tribes Are Responsible for the Day-to-Day Regulation of Indian Gaming

The Commission recognizes that tribal governments are responsible for the day-
to-day regulation of gaming conducted on Indian lands. While tribal governments
have the authority to engage in gaming, the Commission stresses the importance
of tribes establishing a comprehensive regulatory framework for gaming. According
to the Commission, comprehensive regulation by tribes is a necessary component to
ensure the integrity of the games and to protect the interest of the tribe.

Each of the seven tribes we visited in Arizona, California, and Oklahoma for our
preliminary observations have established tribal gaming regulatory agencies—also
called tribal gaming commissions or tribal gaming agencies—that perform various
regulatory functions to ensure that their gaming facilities are operated in accord-

16 These differences are not, by themselves, an indication of effectiveness.
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ance with tribal laws and regulations and, for Class III operations, the compact. For
each of these tribes, the tribal gaming regulatory agency was established by the
tribal government for the exclusive purpose of regulating and monitoring gaming on
behalf of the tribe. In general, the regulatory functions that can be performed by
tribal gaming regulatory agencies include:

e developing licensing procedures for all employees of the gaming operations,

e conducting background investigations on primary management officials and key
employees,

e obtaining annual independent outside audits and submitting these audits to the
Commission,

e ensuring that net revenues from any gaming activities are used for the limited
purposes set forth in the gaming ordinance,

e promulgating tribal gaming regulations pursuant to tribal law,

e monitoring gaming activities to ensure compliance with tribal laws and regula-
tions, and

o establishing or approving minimum internal control standards or procedures for
the gaming operation.

As part of our ongoing work, we plan to visit additional tribes to discuss their
approaches to regulating Indian gaming, and we will summarize our findings in our
final report.

The Commission’s Regulation and Oversight of Indian Gaming and Impacts
of Recent Reorganization

The Commission plays an important role in regulating Class II gaming and over-
seeing Class III gaming to ensure compliance with IGRA and applicable federal and
tribal regulations. Among other things, the Commission monitors Class II gaming,
inspects Class II gaming premises, and takes enforcement actions when necessary.
In 2011, the Commission implemented its Assistance, Compliance, and Enforcement
(ACE) initiative, which emphasizes providing assistance to tribes to achieve compli-
ance with IGRA. Through this initiative, the Commission has sought to provide
technical assistance and training to tribes so that compliance issues may be resolved
early and voluntarily without the need for a Notice of Violation, which we refer to
as an enforcement action. Also in 2011, as part of a broader organizational realign-
ment, the Commission merged its Enforcement and Audits divisions into one Com-
pliance Division. According to Commission officials, this merger was deemed nec-
essary, in part, to better support the Commission’s emphasis on compliance assist-
ance under its ACE initiative.

The Commission Is Responsible for Ensuring That Gaming Facilities Comply with
IGRA and Applicable Federal and Tribal Regulations

IGRA established the Commission within Interior to provide federal regulation of
Qlass II and oversight of Class III Indian gaming. Among other things, the Commis-
sion

e monitors tribal Class II gaming activity;

e inspects Class II gaming premises;

e reviews licenses issued by tribes for key employees and primary management

officials;

e audits and reviews financial records of Class II gaming operations (and Class

IIT operations when tribal gaming ordinances provide for it); 17

e provides technical assistance and training to tribal gaming commissions and op-

erations, and;

e when appropriate, undertakes enforcement actions for violations of IGRA, the

Commission’s regulations and approved tribal gaming ordinances.

The Commission also monitors tribal compliance with minimum internal control
standards, which specify in detail the minimum practices tribes must establish and
implement for gaming activities. The Commission adopted these standards for gam-
ing operations on Indian lands in 1999; however, in 2006, a federal circuit court
ruled that IGRA did not authorize the Commission to issue regulations establishing

17Notwithstanding the decision in Colorado River Indian Tribes v. Nat'l Indian Gaming
Comm’n, Commission officials told us that some tribal gaming ordinances authorize the Com-
mission to conduct audits and reviews of Class III gaming activities.
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minimum internal control standards for Class III gaming.1® Commission officials
explained that the impact of the court’s decision is tempered by compacts requiring
tribes to adopt tribal internal control standards for Class III gaming and that, in
most cases, these standards are at least as stringent, if not more, than the Commis-
sion’s Class III minimum internal control standards. Specifically, as of July 2014,
Commission officials said 115 compacts in six states require tribes to adopt tribal
internal control standards that are at least as stringent as the Commission’s Class
IIT standards. In addition to these compact provisions, Commission officials said
that 15 tribes in California have gaming ordinances that provide for Commission en-
forcement of the Commission’s Class III minimum internal control standards in lieu
of the tribe ensuring compliance with tribal internal control standards and state
verification of that compliance. However, Commission officials expressed concern
that its minimum internal control standards are out of date since the Commission
does not have the authority to amend these standards for Class III gaming. For ex-
ample, gaming reporting functions have improved since the Class III minimum in-
ternal control standards were promulgated in 1999, and now this reporting is in dig-
ital format rather than in the analog format that the Class III minimum internal
control standards suggest.

The Commission’s Recent Initiative Seeks to Resolve Tribal Compliance Issues Volun-
tarily, When Possible

In 2011, the Commission implemented its ACE initiative, which emphasizes,
among other things, providing assistance to tribes to achieve compliance with IGRA.
Through this initiative, the Commission seeks to provide technical assistance and
training to tribes so that compliance issues may be resolved voluntarily without the
need for enforcement actions. However, Commission officials told us that enforce-
ment actions will still be taken when necessary.

As part of its ACE initiative, the Commission provides guidance, technical assist-
ance, and training to tribes to help build and sustain their capacity to prevent, re-
spond to, and recover from internal control weaknesses and violations of IGRA and
Commission regulations. To improve the technical assistance and training that the
Commission offers to tribes, the Commission tracks the number of training and
technical assistance events it offers, their length in hours, the number of people the
training and technical assistance reaches, and satisfaction rates with the training
the Commission offers. In fiscal year 2013, the Commission held 194 training and
technical assistance events that provided 754 hours of training and technical assist-
ance and reached 2,751 participants who were largely satisfied with the training
and technical assistance provided, according to a Commission report (see table 2).
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As indicated in table 2, the Commission has met or exceeded its goals for training
and technical assistance, with the exception of the percentage of tribes attending
training in fiscal year 2012.

To monitor tribal compliance with IGRA and applicable federal and tribal regula-
tions for both Class II and Class III operations—another component of the Commis-
sion’s ACE initiative—the Commission conducts site visits and audits and evalua-
tions of tribal gaming facilities, among other things. The Commission has developed
various performance measures related to these compliance activities to help meas-
ure progress toward achieving its goals. As shown in table 3, the Commission met

18 Colorado River Indian Tribes v. Nat'l Indian Gaming Comm’n, 466 F.3d 134 (D.C. Cir.
2006).
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its goals for conducting site visits and audits in fiscal years 2011 and 2012, but it
did not meet its goals for these activities in fiscal year 2013. 19

The Commission also tracks tribal compliance with what it defines as eight pri-
mary obligations under IGRA, which are:

e obtaining a compact approved by Interior prior to conducting Class III gaming;

e submitting investigative reports and suitability determinations on each key em-
ployee and primary management official, summarizing the results of the tribal
background investigation;

e submitting fingerprint cards to the Commission for processing;

e submitting gaming employee applications to the Commission at the commence-
ment of employment;

e adopting a gaming ordinance for Class II or Class III gaming that has been ap-
proved by the Commission;

e paying a fee assessment to the Commission based on gaming revenues;
e issuing a separate license for each facility where gaming is conducted; and

e submitting an annual independent audit of each Class II gaming operation to
the Commission.

In its 2012 report to the Secretary regarding tribal compliance with these obliga-
tions, the Commission stated that tribes were in compliance with most of the obliga-
tions. However, the report stated that a number of tribes did not meet established
deadlines for submission of fee payments and audit reports. 20

In recent years, the Commission has rarely initiated enforcement actions. Our
analysis of the last 10 years of publicly available Notices of Violation—documents
that describe the circumstances surrounding the violation of the law, Commission
regulation or tribal ordinance and measures required to correct the violation—
peaked in fiscal years 2008 and 2009 (see table 4) before the implementation of the
ACE initiative. Prior to fiscal year 2010, the Commission issued Notices of Violation
most frequently to address untimely submissions of annual audit statements or un-
timely fee statements.

Table 4: Natienal [ndlan Ing G Isston Motices of Viclation, Fiscal Yoars 2004 through 2013
Reazon clted 2004 2005 2006 2007 2008 2008 2040 2011 2012 2013 Tolal
Falling b submil an agréad Upon proceduras
reporg' a 1 o 1 1 i) i} L1} a { 2
Class ||| gaming without a compact 1 a 0 [ 1] Q [ L1} a o 1
Gaming wilhout 2n ardinance 0 Q 4 [1 1 a 4 ] d ] 1
Gaming on Inellg:bie lang [1] [i] 7] 1] 1 4] [4] [} [} [ 1
Unlawiul propriestary nterest” 0 0 4 [+ 0 1 0 2 i 0 2
Fating be forward background Investigations 1] +] 3 i 1 a Q o [} 1] 4
Unlimely quariedy statamenl or fee submission 2 3 ] D n 3a i M (] [ [3
Unifimely annual awdl rapad aubmission 4 3 ] -] 14 [ 1 o [} D 45
Operating uader an unepproved mAanEsement
contract 1 1 3 1 o a Q 1 1 o T
Insppropriata usa aof gaming ravenus a g o ¥ 0 0 1 D ] 0 1
Improper per capila payment made [1] [+] b [+ 0 1 4] [+] o 4] 2
Total 7 13 0 B 23 45 i 3 1 [
Faaron G | A1 5TAT

durcs repards are Lo verify whelher a gaming cperalion is In

“Agroed upan

i wath (he G inlemal cantral standards andfor 3 tribes Infernel mtvol
slandamls, ora syslsm of Inlera | eontrol standands Ihal provide et l2asl e same Jevel of contrals 25
the Commisslan's minamuam Intemal conrol standards.

“Undar tha Indian Ganing Rogulatory Aol tlbes must have the soke propretary nlerast ard
responzltdity for cendesting geming tnlese a libal ordkiacce or res clutlon prowddes for Crass IE
gaming ertiiles other than fhe fike on Indian lnds.

*A tibe mdy uge net grming revenues fo meke paymonts ditoety 1o bmat memeers, called per ceplta

payments, if Ihe Inbe has a revenue allocation plap aperaved by the Secretery of the [nledor. This

plan descrites haw (he tribe Intends 10 aBncate netgaming revenues amana (he A loweble wes

s thes Indian Ga:ming Regulalery Aet, which includes fanding of fribal gove mmers nperatons ar
and rkal

Commission officials attributed the decline in the Commission’s enforcement ac-
tions since fiscal year 2009 to its more proactive, preventative approach taken to
help ensure compliance as called for by the ACE initiative. Specifically, the ACE ini-

19The Commission scaled back site visits in 2013 due to the automatic, across-the-board can-
cellation of budgetary resources in fiscal year 2013, known as sequestration.

20 National Indian Gaming Commission, Report to the Secretary of the Interior on Compliance
with the Indian Gaming Regulatory Act, Dec. 31, 2012.
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tiative seeks to prevent violations from occurring since Commission officials are
working collaboratively with tribal regulators. Under the ACE initiative, Commis-
sion officials said that enforcement is generally viewed as a tool of last resort. Also,
the Commission modified its regulations in 2012 so that fees or quarterly state-
ments submitted late are now subject to a fine rather than a Notice of Violation. 21
As these were the most common enforcement action initiated prior to fiscal year
2010, some decline in enforcement actions would be expected. We are continuing to
collect and analyze data related to the Commission’s regulations and oversight of
Indian gaming, and we will present that information in our final report.

The Commission’s Reorganization Appears to Align with Its Emphasis on Compli-
ance Assistance

In 2011, as part of a broader organizational realignment, the Commission merged
its Enforcement and Audits divisions into one Compliance Division. According to
Commission officials, this merger was deemed necessary, in part, to better support
the Commission’s emphasis on compliance assistance through its ACE initiative.
These officials explained that centralizing compliance, enforcement, and auditing
staff into one division improves communication among these staff and allows the
Commission to identify compliance issues early. Early identification of compliance
issues, in turn, allows the Commission to provide assistance to tribes before an issue
becomes more serious. In keeping with the ACE initiative, Commission officials said
they would prefer not to let compliance issues reach the enforcement stage. We will
continue to collect information on the Commission’s reorganization, and we will
present this information in our final report.

Chairman Tester, Vice Chairman Barrasso, and members of the Committee, this
completes my prepared statement. I would be happy to respond to any questions
that you or other members of the Committee may have.

The CHAIRMAN. Thank you, Anne-Marie, for your statement. And
we do have questions.

I will start out with you, Kevin Washburn. The Department ap-
proves Class 3 tribal-State gaming compacts. In 2012, the Sec-
retary disapproved a compact between the Mashpee Tribe and the
Commonwealth of Massachusetts because it violated the tenets of
IGR?. How many times has the department disapproved a com-
pact?

Mr. WASHBURN. Roughly 20 times, I believe, since 1998. I think
the GAO just said that we have approved compacts 78 percent of
the time, I think that was the figure. So about one-fifth of the time
we failed to approve a compact.

The CHAIRMAN. Is there any sort of pattern for the reasons why
they are disapproved?

Mr. WASHBURN. Well, and this I think also sort of reflects a little
bit what the GAO testified to, revenue sharing with States is some-
thing that comes up often in those compacts and the disapprovals.
Indian gaming is primarily supposed to benefit Indian tribes. So we
have looked with great scrutiny where a compact has revenue shar-
ing with a State. It is supposed to be Indian gaming, not taxation
for the State. So that is one of the areas that is a hot issue.

Other issues are, for example, when the Class 3 gaming compact
addresses Class 2 gaming, because tribes are the exclusive regu-
lators, along with the NIGC, of Class 2 gaming. So the States
shouldn’t have too much to say about what happens with Class 2
gaming.

Another area is when it appears that a State is trying to go be-
yond gaming. When it is trying to exercise authority over other
matters, water rights, land rights, that sort of thing.

21 Late payments are those received between 1 and 90 days late. Payments received after 90
days are failures to pay, which subjects the tribe to a potential notice of violation and civil fine
assessment.
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The CHAIRMAN. IGRA has a provision that if the Secretary
doesn’t approve an act within a certain period of time, it is deemed
approved. Has that ever happened?

Mr. WASHBURN. Absolutely. And let me explain why. If I affirma-
tively approve a compact, I am basically vouching for its legality.
I am saying, this compact is okay. If instead we deem it approved,
it is deemed approved only to the extent it is consistent with the
Indian Gaming Regulatory Act. And as Senator McCain probably
knows better than anybody, the Indian Gaming Regulatory Act is
not a model of clarity in some respects. It is not art, there are a
lot of compromises that were made in the Act. We sometimes have
concerns about the legality of a compact, but it is not necessarily
a concern that goes right to the heart of the compact, it is around
a peripheral issue. In those circumstances, we sometimes will allow
the compact to become deemed approved so we don’t have to decide
on that question.

In essence what we are doing in that situation is punting it to
the parties or the courts to answer those questions. We are loathed
to disapprove a compact. We don’t like to do it.

The CHAIRMAN. In your testimony you talk about the Secretary’s
role in approving land into trust for gaming purposes and the four
exceptions in IGRA that allow tribes to do gaming acquired after
1998. Do you know why Congress included these exceptions in
IGRA and if there are sound policy reasons today for Congress to
leave these exceptions in place?

Mr. WASHBURN. Yes, Chairman. IGRA ensures that newly-recog-
nized tribes or restored tribes are also allowed to game. That is one
of the reasons we have those exceptions. Or landless tribes, tribes
that did not have land in 1988, in general, IGRA prohibits gaming
on lands acquired after 1988. But that would not be fair to some
tribes if that were the final statement.

So there are some exceptions in IGRA that allow gaming on
lands after 1988, so that the new tribes are on an equal footing
with the pre-existing tribes.

The CHAIRMAN. Jonodev, one of NIGC’s roles is determining
whether a particular game is Class 2 or 3. The distinction is impor-
tant for tribes like Poarch Creek, where the State will not nego-
tiate a Class 3 compact and the tribe can only conduct Class 2
gaming.

How do you answer folks who say that any gaming machine is
Class 3 gaming?

Mr. CHAUDHURI. Thank you for the question. IGRA is very spe-
cific as to the elements of Class 2 gaming as well as the elements
of Class 3. We are guided by IGRA, we implement IGRA. We solely
look, we start and end with the elements set forth in IGRA in any
gaming determination that we make. So in terms of a specific
game, it is hard to weigh in on any specific game in the abstract.
But when games are brought to the commission, we are guided by
the language of IGRA.

The CHAIRMAN. Senator Barrasso?

Senator BARRASSO. Thank you very much, Mr. Chairman. If I
could just continue and follow up on that.

The Indian Gaming Regulatory Act sets forth specific duties and
responsibilities for the chairman. And I know this isn’t a confirma-
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tion hearing, but the specific duties for the chairman of the Na-
tional Indian Gaming Commission. For example, the chairman can
temporarily close a gaming facility, approve tribal ordinances, man-
agement contracts. Without a chairman right now, what enforce-
ment actions can the commission take?

Mr. CHAUDHURI. Thank you for your question, Vice Chairman.
Fortunately, given the nomination that was made very recently, my
authorities as acting chairman have resumed. So any chair-specific
authorities set forth in IGRA, the agency is fully capable of car-
rying out. That said, much of the day to day work that the agency
performs requires close coordination with regulatory partners as
well as tribal and local and State officials. That day to day activity
takes place on the ground through our regional offices as well as
with support from compliance officials at headquarters. All that
day to day work is not impacted by the absence of a chair.

Senator BARRASSO. And you mentioned the ACE Initiative, as
you said, Assistance, Compliance and Enforcement. It is intended
to help tribes safeguard the integrity of their gaming operations.
Can you talk about some of the performance measures that you
have established to evaluate the success of the ACE Initiative?

Mr. CHAUDHURI. Thank you. As I alluded to in my spoken testi-
mony, and as I elaborated in my written testimony, we are firmly
of the mindset that adequate regulation requires a trained work-
force. And a trained workforce requires full communication be-
tween and among all agency stakeholders.

So we work very closely through our training and technical as-
sistance capabilities with tribal regulators on the ground. A won-
derful metric for the success of the agency is in our trainings as
well as our site visits. Our trainings are way up since implementa-
tion of the ACE Initiative. Just last year, in 2013, we trained 2,751
participants in Indian Country on up to date regulations and best
practices. Just this year, in 2014, we have trained 2,140. So that
is a great metric.

But on top of that, nothing about our enforcement responsibil-
ities, our oversight responsibilities is in any way diminished by the
recognition of the benefits of working with tribal regulators on the
front end.

Senator BARRASSO. Thank you. I know, and these aren’t just a
couple of training events. I understand about 341 different events
over the last two years with almost 5,000 participants attending.
So when we get to the next panel, I am going to ask them, and
they can prepare for this, if they can explain how this initiative has
actually reduced criminal activity in and improved the integrity of
Indian gaming. So we will hear how this initiative has actually
helped on the ground with activities.

Ms. Fennell, your written testimony noted that in 2011 the Na-
tional Indian Gaming Commission did implement this ACE Initia-
tive, it emphasizes technical assistance, this training for tribes to
achieve compliance. Based on your review so far, how effective is
the initiative?

Ms. FENNELL. At this point, we are still waiting for compliance
data and information to do additional analyses that will allow us
to look at the effectiveness of this particular initiative. Right now
what you have in our statement is information that is available
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that has shown how they have set goals and how they have
achieved those goals. But we plan to do additional work that will
allow us to fully look at what the compliance information shows
about the effectiveness of the initiative.

Senator BARRASSO. Thank you. Because Mr. Chairman, I think
effectiveness of a key point of this whole thing. So we will look for-
ward to that additional follow-up report. Thank you, Mr. Chair-
man.

The CHAIRMAN. Thank you, Senator Barrasso. Senator
Heitkamp?

STATEMENT OF HON. HEIDI HEITKAMP,
U.S. SENATOR FROM NORTH DAKOTA

Senator HEITKAMP. Thank you, Mr. Chairman.

Just a couple quick questions. Kevin, obviously the whole dream
of Indian gaming is not just to provide a recreational outlet for the
surrounding areas, but it is to provide a betterment for Indian
Country and for people who live in the community.

There has been some really interesting research that was done
in terms of gaming tribes and what they are able to do. I think we
don’t notice those benefits as often as what we should.

So this year, we have seen these studies. I am wondering if you
could just comment on the unseen benefits, the things that we may
not always count but we know are happening in Indian Country as
a result of this opportunity.

Mr. WASHBURN. Yes, thank you, Senator Heitkamp. Given your
concern for children, gaming has been tremendous in that par-
ticular area. Chief Hicks is here from the Eastern Band of Cher-
okee. There was a study over the past couple of years in North
Carolina that showed that even modest per capita payments to peo-
ple in poverty can make a huge difference, on mental health, on
dropout rates, on things like that, sort of negative demographic ef-
fects. And children and tribal citizens are doing much better, even
with modest per capita payments of just a few thousand dollars.

Certainly most Indian gaming revenues don’t even go to per cap-
ita payments, they go to social services and other benefits for tribes
that help them with governmental infrastructure. So it has tremen-
dous value, even if it is just a small amount of gaming revenues.

Senator HEITKAMP. And I would add to that that in many places,
the casino itself has become a cultural center, a place of kind of un-
derstanding culture, being able to educate the people who come
into Indian Country about the culture, about what has happened
and provide that communication with other communities. I can tell
you that the surrounding communities, we don’t frequently add up
the economic benefit to the surrounding communities as well, both
in terms of employment and economic activity.

Anne-Marie, as someone who actually regulated Indian gaming
in my previous life, I am curious as you have kind of gone through
your study so far, what advice would you give both in terms of ne-
gotiating a compact in terms of the regulatory structure and what
advice would you give to State regulatory agencies in terms of your
judgment at this point of best practices?

Ms. FENNELL. Senator, I appreciate the question. I think it is
still a little bit early for us to be able to draw out the best practices
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at this stage. We have actually conducted three site visits, we have
three more that will be coming up. We are contacting the remain-
ing 22 States. We anticipate that we will be able to show the vari-
ations that exist and different approaches, and we will be able to
perhaps draw some conclusions at that particular time in terms of
the various approaches that have been taken.

Senator HEITKAMP. I think it is important to point out that
where you look at casinos in Las Vegas, they are regulated by the
State, maybe a little bit of control by Las Vegas. But as you look
at regulatory authority, we have tribal regulation, we have State
regulation and we have Federal regulation. It has all been geared
to respond to people’s concerns that Indian gaming may in fact
prove to be fraudulent in some places, may not offer a fair chance
to folks. I will tell you from the standpoint of my experience, that
has absolutely not been true.

So I think at some point we need to rethink that regulatory
structure and think about whether at some point we haven’t antici-
pated problems that haven’t shown up. Maybe they haven’t shown
up because of the regulation. But certainly I think it is a fair ques-
tion to ask.

The CHAIRMAN. Thank you, Senator Heitkamp. Senator McCain?

Senator MCCAIN. Thank you, Mr. Chairman.

Mr. Washburn, I take it that you are familiar with the issue that
concerns us in Arizona concerning the proposed casino in Glendale,
Arizona. I understand that Interior took the land into trust last
week after following the court’s decision in favor of the Tohono
O’odham Nation and the interpretation of the Gila Bend Reserva-
tion Lands Replacement Act. Is that true?

Mr. WASHBURN. Yes, sir, it is true.”

Senator MCCAIN. And that was basically on the grounds that the
Gila Bend Reservation Lands Replacement Act allowed for the ca-
sino or the land to be taken by the tribe, and then there was no
prohibition as to what that land should be used for, is that correct?

Mr. WASHBURN. That is correct, Senator, and I would go a little
bit further and say that we believe that the Gila Bend Act actually
mandated us to take that land into trust for the Tohono O’odham
Nation. We are following the law by doing so.

Senator MCCAIN. And of course, when that legislation, the Gila
Bend Reservation Lands Replacement Act, there was no Indian
gaming at the time. So it was certainly not anticipated, this con-
troversy, at the time of the passage of that legislation. Would you
agree?

Mr. WASHBURN. Well, I am not sure I would fully agree, Senator.
There was certainly, Indian gaming was a hot issue in the 1980s.
It led to the Cabazon case in 1987. There were court cases in Cali-
fornia and Florida that went to the district courts, then the circuit
courts, and then the Cabazon case in the Supreme Court. So at
least there was some inkling of Indian gaming at that time. And
the Gila Bend Act just did not address gaming.

Senator MCCAIN. Does the Department of Interior need to issue
a final legal opinion on whether the Glendale parcel is legally able
to house a gaming operation?

Mr. WASHBURN. Well, there are some steps that need to happen.
I am not sure, given the district court opinion in the case, that we
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need to do anything further with regard to an Indian lands deter-
mination, because Judge Campbell did address that matter in his
opinion. However, the operation, if they do choose to open an oper-
ation in Glendale, the Tohono O’odham Nation will need a facility
license under IGRA, which will require them to interact with the
NIGC to make sure that that is a lawful facility. They will likely
also have to deal with the city of Glendale. If they are going to try
to open up an operation that is within a county island within some
of the exterior boundaries of the city of Glendale, they will probably
need to work with Maricopa County and the city of Glendale on
issues related to such a facility, such as traffic, water services and
those sorts of things, emergency services.

So I suspect there will be some negotiations along those lines and
some more hurdles for them to cross before they could actually
open a casino.

Senator MCCAIN. Those are largely what is normally needed
when you set up an operation, or any business, actually. Are you
familiar with H.R. 1410, that is the legislation that was proposed
that would prevent this from happening? Does that present a con-
stitutional takings problem in your view?

Mr. WASHBURN. Well, I would have to consult with my lawyers
to answer that question, Senator. It is arguable.

Senator MCCAIN. When you make these decisions, at least to
some degree the opinion of the local authorities and governments
are taken into some consideration, I would assume.

Mr. WASHBURN. In a discretionary situation, they certainly are.
We consult with the local community and the local governments
and the State government usually before taking land into trust. We
ask them questions about land use conflicts and jurisdictional con-
flicts and the effect on the county tax rolls and that sort of thing.
So we do solicit their views quite a bit. We also in the NEPA proc-
ess, the National Environmental Policy Act process, we also ask for
the views of the public and local communities.

Senator MCCAIN. Do you ask for the opinion of other Indian
tribes who are engaged in gaming in the vicinity?

Mr. WASHBURN. We do certainly for off-reservation acquisitions.
Not necessarily for on-reservation acquisitions, but for off-reserva-
tions acquisitions, yes, we do.

Senator MCCAIN. And have you taken the strong opinion by
other tribes from Arizona concerning this operation being set up by
the Tohono O’odham Tribe?

Mr. WASHBURN. Senator McCain, that has been one of the most
agonizing parts of this whole process. Because I have enormous re-
spect for my friends at the Gila River Indian Community and the
Salt River Pima-Maricopa Community and many other tribes in Ar-
izona. And I have endeavored to listen to them and hear their
views. Ultimately this was a legal question as to what was the
meaning of the Gila Bend Act. We made the decision, we called it
like we saw it. But we certainly consulted at great length with
other tribes in Arizona.

Senator MCCAIN. So unless Congress acts in a way to prohibit
what is happening now, it is inevitable that you will see the
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Tohono O’odham tribe operating a casino in Glendale? Is that pret-
ty much the inevitability here?

Mr. WASHBURN. Well, they have the hurdles that I mentioned.

Senator MCCAIN. Yes, the normal hurdles.

Mr. WASHBURN. It is the normal hurdles, although nothing is
ever really a sure thing in Indian gaming, Senator. I have seen a
lot of these things go sideways during their development. There is
a significant amount of financing that will be required and lots of
other issues.

Senator MCCAIN. You can tell all parties involved that you have
thoroughly examined this issue? That it is, even though a tough de-
cision, that you have given it a great deal of time and thought and
consultation?

Mr. WASHBURN. I have, Senator.

Senator McCAIN. I thank you, Mr. Chairman.

The CHAIRMAN. Thank you. Senator Franken?

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Thank you, Mr. Chairman. Assistant Sec-
retary Washburn, it is good to see you again.

There is a lot of debate about gaming in general. But one aspect
that is undeniable is the economic development benefit of Indian
gaming to tribes. In 2012, Indian gaming pulled in $27.9 billion in
revenue. As you said in your testimony, between $26 and $28 bil-
lion yearly. That revenue creates jobs, in answer to Senator
Heitkamp’s question you said that it makes a difference. It makes
a difference to kids, it makes a difference to education. It funds di-
rect payments to tribal members, as you said, in some -cases.
Health care, schools, water projects.

Due to the Federal trust responsibility, those are services that
the Federal Government would be responsible for funding, were it
not for the revenue that gaming provides, right?

Mr. WASHBURN. That is right.

Senator FRANKEN. And we all know how underfunded the Fed-
eral trust responsibility is, unfortunately.

Mr. WASHBURN. Yes.

Senator FRANKEN. If Indian gaming vanished tomorrow and all
those needs shifted to Federal trust responsibility, what would that
look like? What would the budgetary impact on your agency be?

Mr. WASHBURN. I shudder to think. Senator, Indian gaming, the
figure you quoted is more than ten times what the BIA and BIE
budgets are together. So we would have fewer tribal police officers,
we would have fewer scholarships for Indian children. And we
know the cost of higher education these days. We would have fewer
social workers. We would have fewer of all of the things that we
need in Indian Country to have healthy communities.

Indian gaming is not for all tribes. It is less than half of tribes
that actually have Indian gaming. But for those tribes, it is a sig-
nificant source of income. I believe all 11 tribes in Minnesota have
Indian gaming. And for some of them, it is not a huge source of
income, but it is a source.

And I would shudder to think what Indian Country would look
like without the revenues that come in from Indian gaming.
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Senator FRANKEN. In your testimony you describe the rise of
commercial gaming and you compare it as it is happening, the flat-
lining of Indian gaming. We are also going to hear today, as Sen-
ator McCain talked about, inter-tribal competition for gaming mar-
ket share. We have already just laid out the importance of Indian
gaming for so many services, tribal lands.

What is the biggest threat to Indian gaming today and in the fu-
ture? Does a race to provide off-reservation gaming invite more
competition from commercial gaming?

Mr. WASHBURN. Senator Franken, I don’t believe it does. I think
it is quite the opposite. Nature abhors a vacuum and markets
abhor a vacuum. So if there is not Indian gaming, commercial gam-
ing goes in typically where there is not already Indian gaming. We
are about to have gaming in Maryland. I would just as soon that
be Indian gaming, rather than commercial gaming. Commercial
gaming goes to enrich shareholders. Indian gaming goes to help
poor people, usually. It goes to support tribal governments. It is
governmental-owned gaming.

And so I would much rather see Indian gaming existing than
commercial gaming expanding.

Senator FRANKEN. Let me ask Mr. Chaudhuri, do you have the
same take on that?

Mr. CHAUDHURI. Absolutely. Both from a regular, well, at the
commission our emphasis is on the regulation of Indian gaming.
But in our work, we work closely with various agency stakeholders,
I know there will be testimony later today from the National In-
dian Gaming Association, who track some of the direct tie-ins be-
tween gaming revenue and services and nation-building efforts on
the ground. The threats to Indian gaming are largely market-driv-
en, but there are some regulatory issues that we track. In short an-
swer, yes.

Senator FRANKEN. Okay. It is, I know I only have six seconds
left, technology. As new technology changes the industry, what
threats are there?

Mr. CHAUDHURI. The threats don’t necessarily raise regulatory
concerns in terms of the regulatory language that applies to our
mission. Gaming is inherently a technology-driven industry. So
when we are talking about protecting the industry, we have to talk
about staying up to date to minimize vulnerabilities at any oper-
ational facility.

In terms of staying up to date, we need to stay up to date our-
selves to make sure that our training and technical assistance is
up to date. So obviously with any technology-driven industry, you
are worried about third-party threats, cyber vulnerabilities. Those
are ongoing concerns of the industry.

Senator FRANKEN. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you all. Just as a bit of housekeeping,
Anne-Marie, the Indian gaming study, when will that be ready for
prime time? When will you be done with it?

Ms. FENNELL. We anticipate conducting additional audit work
over the next few months and will be speaking with your staff re-
garding an actual issuance date. But we would anticipate early in
the new year.
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The CHAIRMAN. Thank you very much, and I want to thank all
the panel members. Kevin, wear the basket well.

Now I am going to ask the next panel to come up. That panel
will include Chairman A.T. Stafne, of the Assiniboine and Sioux
Tribes of the Fort Peck Indian Reservation. I want to thank Chair-
man Stafne for coming from beautiful Montana to be with us here
today and provide testimony on this important issue.

After A.T. gets done, we are going to hear from Principal Chief
Michell Hicks, of the Eastern Band of Cherokee Indians. And fi-
nally, Mr. Ernest Stevens, Chairman of the National Indian Gam-
ing Association. I want to thank you all for being here today. We
look forward to your testimony, as you get organized. As I said, we
are going to hear from some tribal folks and some regulatory folks.
So with that, I would ask you, Chairman Stafne, to begin.

If you can keep your testimony to five minutes, it would be help-
ful, because we have another panel after this one. Your full testi-
mony will be a part of the record. Chairman Stafne, you may begin.

STATEMENT OF HON. A.T. STAFNE, CHAIRMAN, ASSINIBOINE
AND SIOUX TRIBES OF THE FORT PECK INDIAN RESERVATION

Mr. STAFNE. Thank you, Chairman Tester, Vice Chairman
Barrasso, Senator McCain, Senator Heitkamp and Senator
Franken. Thank you for allowing me to testify today concerning the
next 25 years of Indian gaming.

I am A.T. Stafne, Chairman of the Assiniboine and Sioux Tribes
of the Fort Peck Reservation, located in northeastern Montana. I
will be blunt: for the 13,000 members of the Assiniboine and Sioux
Tribes, we have seen little economic benefit from Indian gaming
over the last 25 years. Unless Congress acts and amends IGRA to
alter the unequal playing field that now exists between Indian
tribes and the States, we do not expect to see much improvement
for our tribes in the next 25 years.

If Congress continues to share our view that the Act’s original
purposes empowering tribal governments and generating much-
needed income are important goals, it should consider amendments
to IGRA that give all tribes an opportunity to benefit from Indian
gaming and to curb unnecessary and costly litigation which too
often harms rather than helps Indian tribes. In short, reversing the
Rumsey Rancheria decision I discuss below.

In adopting Indian gaming to strengthen tribal governments, we
doubt Congress intended a balance of power so heavily weighted in
favor of the States. Nor do we think Congress intended to pit tribes
and States against each other in costly litigation that drags on for
years. We also don’t think Congress intended to allow States to im-
pose their laws and regulations upon tribes in order for tribes to
engage in gaming once the civil, regulatory and criminal prohibi-
tory mandate is met; or that States should dictate to tribes the
tylpes of games offered, prize limits or the number of games or fa-
cilities.

However, after 25 years, States now hold that power. State
boundary lines should not dictate the economic welfare of federally-
recognized Indian tribes.

Two Federal court decisions greatly limited our negotiation
strength against Montana to take full advantage of IGRA, as many



44

tribes have done to great success. The first is the Supreme Court’s
Seminole decision that barred tribes from suing States that did not
negotiate gaming compacts in good faith.

The second case is the Ninth Circuit’s Rumsey Rancheria case,
which held that States subject to the court’s jurisdiction, like Mon-
tana, can lawfully limit tribes to just the type of Class 3 games
played elsewhere in the State. Our games are really no different
than those played elsewhere in the State. As a remote reservation,
we lack the location and infrastructure to attract large numbers of
tourists. With some modest exceptions, we offer the same games as
the public can play elsewhere in Montana, such as video poker,
Keno and limited live poker. Our isolation and limited games really
don’t allow us to compete with 1,600 licensed gambling operators
and locations that offer 17,000 video gambling machines to the
public.

We have a small profit margin, which yields less than $500,000
per year. The net profits that we earn represent less than $40 per
member. That buys about 10 gallons of gas in Wolf Point. Our gam-
ing profits actually go into the general fund for governmental serv-
ices, for our members, for programs not funded or not adequately
funded by the Federal Government.

We are a poor reservation. Nearly half the people living on the
reservation are below the Federal poverty level. At least 1,600 Na-
tive families on the reservation must survive on incomes some-
where between $12,000 and $32,000 per year. It should shock no
one that we have the poorest health in the State, and the average
age of death of our tribal members in the past two years has been
51.

Unprecedented oil exploration and development is occurring in
Bakken just off our reservation. We are not ready for it. Our serv-
ices and infrastructure are struggling to keep up, as our cost of liv-
ing rises. Despite the Federal Government’s promotion of Bakken
oil exploitation, it has done little to fund the ailing communities
surrounding the Bakken. In looking ahead to the next 25 years, we
urge this Committee to consider whether congressional policy has
been fulfilled. For some tribes, Indian gaming has been a huge suc-
cess. But for the majority of rural, remote, large land-based tribes,
without a distinctive Las Vegas style casino to compete against
State licensed gaming establishments, IGRA weakened and under-
mined by the Seminole and Rumsey decisions, has not delivered
the promise of economic independence. Far from it.

Litigation over licensing and regulation, location, types of eligible
gaming activities and the process for the negotiation of gaming
compacts has been relentless. Too often courts have ruled against
tribal interests.

In conclusion, Congress has the authority and the obligation con-
sistent with its historic trust responsibility to tribes to ensure that
opportunities for economic advancement and self-sufficiency
through gaming are available to all Indian tribes. Congress can
play an instrumental role in bettering our economic condition if it
chooses to act.

We hope you do, and thank you for the opportunity.

[The prepared statement of Mr. Stafne follows:]
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PREPARED STATEMENT OF HON. A.T. STAFNE, CHAIRMAN, ASSINIBOINE AND SIOUX
TRIBES OF THE FORT PECK INDIAN RESERVATION

My name is A.T. Stafne and I am the Chairman of the Assiniboine and Sioux
Tribes of the Fort Peck Reservation. I would like to thank the Committee for the
opportunity to share our perspective, as a large, rural, remote, and impoverished
Tribe that has seen little economic benefits from Indian gaming over the last 25
years.

The sparsely populated Fort Peck Reservation spans 2.1 million acres of Mon-
tana’s northeastern plains, which is roughly twice the size of Glacier National Park.
Our Reservation’s Indian population is approaching 8,000 while our overall Tribal
enrollment is approximately 13,000 members.

Our Reservation remains one of the most impoverished communities in the coun-
try. Nearly half of the people living on the Reservation are below the federal poverty
level. Recent U.S. Housing and Urban Development (HUD) data reveals that nearly
1,600 Native families residing on the Reservation have household incomes from less
than 30 percent of Median Family Income to 80 percent of Median Family Income.
Roosevelt County, where most of our Reservation is located, has the poorest health
in the state of Montana. Moreover, our review of recent data suggests that the aver-
age age of death of Fort Peck Tribal members in the past two years is 51 years of
age. It is not surprising, then, that almost half the population living on the Reserva-
tion is under the age of twentyfour. Thus, we are a poor, unhealthy, and young com-
munity.

In an effort to improve the social and economic conditions on our Reservation,
Tribal leadership at Fort Peck entered into a gaming compact under the newly
adopted Indian Gaming Regulatory Act with the State of Montana in 1992. Al-
though Las Vegas or Atlantic City-style gaming did not, and does not now, exist in
Montana, Class III gaming, as it is defined under the Indian Gaming Act, was per-
mitted. Specifically, the State sanctioned its lottery, video poker and keno, limited
live poker, and horserace betting, along with a handful of games of chance. During
our negotiations, Montana took the position that it could not agree to a compact
that allowed the Tribes to engage in games that were not permitted in the rest of
the State—a position the State continues to maintain.

Although we did not, and do not believe that Congress intended to allow states
to impose its laws and policies upon tribes in the context of on-Reservation gaming,
litigation was not a viable alternative for us. Of course, the Supreme Court closed
that door for us in the Seminole decision, which barred tribes from suing states that
did not negotiate gaming compacts with tribes in good faith. And in the Rumsey
Rancheria case, the full Ninth Circuit court of appeals held that states can lawfully
limit tribes to just the type of Class III games played elsewhere in the State, as
Montana does.

The Fort Peck Tribes have done the best we can in these restricted circumstances,
but it has not been good enough to improve conditions on our Reservation in any
major way. The State of Montana and the Fort Peck Tribes entered into a Compact
in 1992, which was modified several times over the years and rewritten a few years
ago. The basic tenets of the compact remain consistent with Montana’s original posi-
tion of allowing only those types of games permitted under state law. Under our
compact, then, we have conducted video poker and keno, limited live poker and a
few other games of chance since 1992.

The nature of these games is to redistribute money among the players, with a
payout of roughly 90 percent of the money played. In other words, the Tribes and
its licensees share in only about a 10 percent profit margin. Although gross gaming
receipts total roughly $10 million per year, the Tribes’ annual profit on those re-
ceipts is normally less than $500,000. Therefore, gaming provides very little income
to our Tribes.

We have no major metropolitan area anywhere near our Reservation. Indeed, the
total population of Montana is only about 1 million, despite being geographically,
the fourth largest state in the nation. Still, tourism is a sizeable industry in Mon-
tana. Although Montana’s policy makers have not decided to include large-scale
gaming in its array of tourist activities, Montana’s tribes should not be precluded
from making that policy decision themselves.

The ability of Tribal leadership to make decisions concerning our Reservation has
never been more important than now. Unprecedented oil exploration and develop-
ment is occurring in the Bakken just off our Reservation. Our services and infra-
structure are struggling to keep up with the dramatically increased demand and
population increases as a result of the neighboring boom, but we are receiving little
in return. Despite the Federal Government’s promotion of Bakken oil exploitation,
it has done little to fund the ailing communities surrounding the Bakken. Similarly,
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the State of Montana has been unable to keep pace with the rapidly increase de-
mands in cities and counties surrounding the Bakken.

Not only is there a need for greater revenue for government’s like ours, we are
now realizing the population and traffic increases that could support larger-scale
gaming on our Reservation. Thus, there is no better time to consider Indian gaming
a means to generate revenue in our region to fund vital governmental services, build
infrastructure to enhance our economy, and strengthen our Tribal government.

In 1988 Congress found that “a principal goal of Federal Indian policy is to pro-
mote tribal economic development, tribal self-sufficiency, and strong tribal govern-
ment,” and enacted the Indian Gaming Regulatory Act with a principal purpose “to
protect [Indian] gaming as a means of generating tribal revenue.”

In looking ahead to the next 25 years of Indian Gaming we must, then, consider
whether Congressional policy has been fulfilled and its purposes achieved. What
have we learned in the last 25 years?

First, we know that Indian gaming has been, for some Tribes, the largest single
producer of revenue in history. For those Tribes engaged in large-scale gaming en-
terprises, Indian gaming has produced unprecedented income, boosting Tribal econo-
mies and Tribal self-sufficiency, and enhancing Tribal government.

Second, we know that despite the success of some Tribes, Indian gaming has pro-
vided little benefit to many tribes. Geographical location is a barrier for economic
development of any kind, and certainly Indian gaming is not immune from geo-
graphical limitations. However, geography is not the only barrier to Tribes inter-
ested in seeking self-sufficiency through gaming. Indeed, the long arm of state law
and regulation—strengthened by the Seminole and Rumsey decisions—continues to
prohibit many Tribes, including Fort Peck, from obtaining economic independence
through gaming.

Third, we know that the realm of Indian gaming has been fraught with costly liti-
gation. Competing interests of tribal, state and federal licensing and regulation, the
location of gaming facilities, the type of gaming activity, and the process for the ne-
gotiation of gaming compacts, have been a constant topic of litigation over the last
25 years. Although Congress declared that one of the purposes of the Indian Gaming
Regulatory Act was “to provide a statutory basis for the regulation of gaming by an
Indian tribe,” which includes “clear standards,” the courts have nevertheless been
called upon to determine issues involving Indian gaming at a disproportionate rate.
Indeed, through litigation, one primary component of the compact negotiation proc-
ess was struck down, namely Tribe’s ability to sue states who fail to negotiate with
Tribes in good faith.

So we know that Indian gaming can serve to fulfill the purposes established by
Congress in 1988. Gaming can provide a meaningful source of revenue that
strengthens tribal economies, helps tribes in the pursuit of self-sufficiency, and pro-
motes strong tribal governments. If Congress continues to share our view that these
goals are important, it should consider the other lessons we have learned in the con-
text of Indian gaming, including ways to ensure all tribes are afforded an oppor-
tunity to benefit from Indian gaming and to curb the unnecessary need for litigation
which is costly and time consuming.

In our view, Congress should reconsider the balance of power that now exists be-
tween tribes and states with regard to Indian gaming, and in particular, the balance
of power in negotiating compacts with Tribes for Class III gaming. Congress cannot
change the Seminole decision, because Seminole is based on the Court’s reading of
the Constitution-but it could alter the result of the Rumsey decision and allow tribes
to conduct any Class III games the Tribe wants to play, free of any limits elsewhere
in a state that allows Class III games.

Congress should reconsider whether it intended in 1988 to allow states to impose
its laws and regulations upon tribes in order for tribes to engage in gaming. We do
not think Congress intended for states to dictate to tribes the types of games offered
for play, betting and prize limits, or the number of games or facilities. However,
after 25 years, it is quite clear as a practical matter that states now hold that
power. This leads to uneven results. As just one example, since North Dakota allows
tribes to conduct a very broad array of Class III games, our neighboring tribe to
the east—the Three Affiliated Tribes of Fort Berthold—is able to operate a far more
lucrative gaming casino than we or any Montana tribe can do.

We do not think that was the balance of power Congress had in mind, nor do we
think this result is fair or consistent with Congress’s unique trust obligation to In-
dian tribes. We know that there will always be barriers to prosperity, like geog-
raphy and population. But we truly believe that Congress has the authority and the
obligation, consistent with its historic trust responsibility to Indian tribes and our
members, to ensure that opportunities for economic advancement and self-suffi-
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ciency through gaming are available to all Indian tribes. Thank you for your serious
consideration of these important issues.
I would be happy to answer any of your questions.

The CHAIRMAN. Thank you, Chairman Stafne.
Chief Hicks?

STATEMENT OF HON. MICHELL HICKS, PRINCIPAL CHIEF,
EASTERN BAND OF CHEROKEE INDIANS

Mr. Hicks. Good afternoon, Chairman. It is good to see you, Vice
Chairman Barrasso, and Senator Heitkamp and Senator Franken.
Thank you for allowing me to speak just a few minutes today.

My name is Michell Hicks. I am Principal Chief of the Eastern
Band of Cherokee Nation. We reside in western North Carolina. I
have been in my capacity for about 11 years, and I have been be-
fore this Committee in previous years. Again, I am here to tell just
a short story about our successes with gaming. The story of my
people is one of persecution, survival, endurance and of course now,
emergence. The survival of our language and our culture and the
willingness of our people to protect our aboriginal lands and terri-
tory. Of course, our dedication to educating our people and our re-
cent emergence as an economic power in our region. It makes us
very unique.

I testify today that gaming has brought not only economic bene-
fits to our reservation but also positive social impacts, of which I
will give some examples just a little later on. On life expectancy,
poverty rates, educational attainment, physical and mental well-
being of Cherokee children and families. And you know, for my re-
sponsibility, that is what it is all about.

Before gaming came to Cherokee, our people struggled to survive.
The beauty of our homelands and our location at one of the en-
trance points to the Great Smokey Mountains National Park made
us a natural industry for tourism on our reservation. But seasonal
tourism could not pull us out of poverty.

Our community has changed dramatically since our permanent
casino in 1997. Gaming revenues have allowed us to supplement
the shortage of Federal and State and of course internally-gen-
erated funds we used to rely on, and helped us to become more self-
sufficient. I want to describe today just a few of the critical ways
in which these funds are improving the lives of our people. And I
will assure this Senate Committee today that we are a priority-
based tribe that is addressing issues head on. Whether it is eco-
nomic or whether it is social, health, education, we are addressing
them head on.

I want to draw your attention to the picture to my right. We cre-
ated a language academy about 10 years ago and fortunately we
were able to redo a hotel and permanently move in our academy,
where Cherokee is the first language within this academy. Of
course, we have to follow State standards. Our oldest class cur-
rently is fifth graders. So we are very proud of what we have been
able to accomplish with this school. Of course, it took a significant
investment to create this educational opportunity for these kids,
not just building a building, but creating that curriculum that can
be taught and maintained in the schools.
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I will also refer to the next picture, which is the Cherokee Cen-
tral Schools. This was a significant project. We are going to be
starting our fifth year. It is Leeds certified. One of the things that
we put into place approximately in 2005 was an environmental
proclamation. Every tree that came off this 143 acres went back
into the school. There are 350 wells. We take advantage of the
solar aspects and for lighting of the facility. There are cultural as-
pects of the facility, as you can see in this next picture here. It
identifies the importance of that to our students and to make sure
that they clearly understand their responsibility as they grow older
to the tribe and to maintain our culture and traditions.

We also, as we built this school, one of the things we did was in-
vest in 400 miles of fiber in western North Carolina. Nobody
thought we could do it, but we did it because we had to. All schools,
including the Cherokee Schools, are linked into this fiber loop in
western North Carolina. So we increased the opportunity for any
of our children, both for Indians and non-Indians. Again, we are
very proud of that aspect.

In regard to the health of our people, like many of the nations,
we deal with an epidemic of diabetes. So one of the things we have
been very proud of but also very diligent about is we created a
number of athletic and recreational and multi-purpose facilities to
allow our kids to enjoy these facilities from many perspectives. Not
all children are athletic, but there are opportunities for them to de-
feat the disease of diabetes. We have created seven of these facili-
ties throughout our tribe.

We converted an old textile factory into a fitness center, which
includes cardio, weight room, indoor walking track, gymnasium
and also an indoor pool, which also a lot of our elders take advan-
tage of, outside of our children. We designed a state of the art
skate park for bike riders and those who like skateboards. Also a
number of family parks and green areas.

We just recently opened a youth center. We have had a youth
center in Cherokee since 1997, but we created a youth center in a
very remote part of our reservation. It was about 45 miles away
and we wanted to provide additional opportunities for those kids.
Overall, we serve about 400 children in the youth center activities
on a daily basis. This particular facility will serve about 100.

Also as it relates to the health of our children, we have created
a women and children’s center which includes children’s dental, a
WIC program, of course psychological services, among many other
services. We are in the process of constructing a new hospital that
is technologically advanced, with MRI systems, C-scan systems and
of course the hospital system, along with the other systems in
western North Carolina, are additionally hooked into our fiber that
we have created.

I do want to tell one short story today. We are in the process of
taking over all the social services from the State that we live in,
which is North Carolina. We had a scenario occur a few years ago
where a young lady, she was less than two years old, was supposed
to be overseen by the county social services, of course, the county
police. And this young lady ended up dying, she froze to death. So
one of our major priorities is to make sure that, and you all know
this sitting in this room today, that family can take care of family
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best. And so we are taking over all those social services, pulling
those back into the tribe.

So as I sit here today and think about our responsibilities as
tribal leaders and leaders of this nation, all leaders should first
and foremost, in my opinion, be to children and family. I feel that
through these resources that we have been blessed with at the
Eastern Band that we have made it priority to make sure that the
infrastructure is in place but also the training is in place, the
teachers are in place, et cetera, to make sure we are successful.

One last point, Mr. Chairman, I know I have run over, I do want
to call your attention, there is a study that was done by Duke Med-
ical School, the lady’s name was Jane Costello. I would like to sub-
mit this for the record. But it does talk about, when you improve
the financial income within a family, you can definitely improve
their lives.

With that, that concludes my testimony today and I appreciate
the opportunity.

[The prepared statement of Mr. Hicks follows:]

PREPARED STATEMENT OF HON. MICHELL HICKS, PRINCIPAL CHIEF, EASTERN BAND
OF CHEROKEE INDIANS

Thank you, Chairman Tester and Vice Chairman Barrasso, for the opportunity to
testify at this hearing today on tribal government gaming.

My name is Michell Hicks; I am currently serving my third four-year term as
Principal Chief of the Eastern Band of Cherokee Indians, a tribal government based
in Cherokee, North Carolina, comprised of the Cherokees that avoided the Trail of
Tears and continue to live in the mountains of Western North Carolina. We have
about 15,000 tribal members and most of our people live on the Eastern Band Cher-
okee Reservation.

The story of my people is a story of persecution, survival, endurance, and emer-
gence. The history of the Eastern Band people suggests that we should no longer
exist. Oppressive federal policies, competition and taking of our lands and resources,
and efforts to turn our people from Cherokee into non-Indians have all failed be-
cause of the strength of spirit of our people.

This strength is demonstrated in many ways: the survival of our language and
culture, the willingness of our people to protect our aboriginal lands and territory,
and our recent emergence as a growing economic power in our region of the country.
Tribal government gaming has been the primary driver for our ability to address
the problems in our community, on our terms, and support the culture and tradi-
tions that never left. I can testify today that gaming has brought not only economic
benefits to our reservation but also positive impacts on Cherokee life expectancy,
poverty rates, educational attainment, and the physical and mental wellbeing of
Cherokee children.

My testimony today will focus on the positive impacts Cherokee tribal gaming has
had on Cherokee children.

Eastern Band Cherokee Reservation Before Gaming

Before tribal government gaming came to Cherokee, our people struggled to get
by in challenging economic conditions. The beauty of our homeland in the Great
Smokey Mountains and our location at one of the entrance points of the Great
Smokey Mountains National Park made tourism a natural industry for our reserva-
tion. But tourism in the mountains was seasonal. Most of the non-BIA or tribal gov-
ernment jobs were related to the tourism that came in May and left in October.
Most of these jobs were for minimum wage in motels, craft shops, and small diners.
Most of the rest of year provided very limited economic opportunities.

Many families found themselves being split because people would have to travel
off the reservation for work, sometimes for extended periods of time, to support their
families in construction or other jobs. This situation tore at the fabric of the founda-
tion of our society, our families.

Eastern Band Cherokee Reservation After Gaming

In 1983, the Eastern Band opened its first bingo hall in Cherokee. Known as “big
money bingo” at the time, the bingo operated twice monthly, offering higher payouts



50

than other local bingos at the churches and employing less than 100 people. While
bingo brought limited income and employment to the Tribe, many of our people
learned more about the business of gaming and what added resources could do to
change our community.

The casino opened in November 1997 and has grown from a simple tribal oper-
ation to a large, complex, multi-product enterprise and tourist destination attracting
3.1 million visitors in 2013.

Today, the reservation economy of the Eastern Band is in a period of strong
growth. Visitor-generated gaming revenue totaled $513 million in 2013.

The casino’s economic impact extends to the Western North Carolina region,
boosting per capita income from 70 percent of the state average in the mid-1990s
to more than 80 percent today, reducing historically high unemployment rates and
raising employment to the statewide average. Our Tribal gaming enterprise spent
$28 million on North Carolina vendors for goods and services in 2011.

The Cherokee Preservation Foundation, funded by gaming revenues to create new
businesses and initiatives that provide the region’s residents with greater oppor-
tunity and stability, has contributed a leveraged impact of about $99 million for ad-
ditional social improvements, environmental enhancements, workforce development,
and cultural preservation in the region.

With gaming dollars, the Tribe spent $5 million on Downtown Revitalization
Project, %13 million on affordable housing, and $20 million on a new Justice Center.

The Eastern Band is helping to build infrastructure with a $16 million investment
into a 300-mile broadband fiber network that connects to every school and hospital
in Western North Carolina

The Eastern Band is creating jobs for our people and our neighbors. 80 percent
of our 3,000 plus employees are non-members of the Eastern Band.

Impacts on Cherokee Children

Today, a new generation of Cherokee children can learn their native Cherokee
language through the creation of the Kituwah Language and Preservation Academy,
which is funded with $7 million from gaming revenues. The school operates for chil-
dren ages 6 weeks through the fifth grade and has adopted North Carolina state
education standards. Our children study a standard course of education using Cher-
okee as their first language. But our commitment to our children’s success has driv-
en us to develop an English course as well.

Thanks to gaming, the Cherokee tribal schools have one of the most beautiful fa-
cilities of any school in the region. The Tribe’s $130 million investment into Cher-
okee Central Schools, which are LEED certified, pre-k—12, and reflect Cherokee cul-
ture, brings greater opportunity to our young folks and builds pride in the commu-
nity. This intergenerational learning complex was designed utilizing the most cur-
rent theory of educational models including natural sunlight in every classroom,
gymnasium, library and student spaces. It features a Gathering Place, a theatre in
the round for the elementary students to host cultural programs. The Gathering
Place is designed in the model of traditional council houses with seven sides. The
classroom buildings are of similar design with interior courtyards. The Cherokee
Central Schools also features a cultural arts center theatre with dance studios, an
art gallery and a state of the art theatre which has hosted the North Carolina Sym-
phony and the Atlanta Shakespeare Theatre as well as our own Cherokee Cultural
night for students to showcase their own talents. More important is the athletic
component of the school complex which was designed to address the diabetes epi-
demic in our community. We believe that teaching the children to control their
health is an essential life lesson.

The Eastern Band has built other athletic complexes to address that issue as well
including the John A. Crowe Recreation Complex, softball and baseball fields, com-
munity gymnasiums in Birdtown, Painttown, Wolfetown, Big Cove, Big Y, and
Snowbird. We have also converted an old textile factory building into the Ginger
Welch Fitness Center, which includes a cardio room, weight room, indoor walking
track, gymnasium and indoor pool to be enjoyed by children and families.

The Tribe has constructed the Cherokee Skate Park, which was designed by our
young people in conjunction with a professional design firm. The skate park pro-
vides another amenity for our people and for the visiting public. The Skate Park
is also adjacent to the Cherokee Family Park, which hosts a public playground, pic-
nic area and access to the Cherokee Riverwalk greenway.

I was so pleased last week to help open the Snowbird Youth Center, a Boys and
Girls Club located in the isolated Snowbird community located 45 minutes from
Cherokee. The new $4.1 million center replaces an older center and provides class-
rooms, a dance studio, multipurpose room, gymnasium, teaching kitchens, a com-
puter lab and hiking trails. The facility was built in conjunction with the National
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Forest Service through a land use agreement. We believe this partnership will foster
more programs for this remote section of tribal lands in education and community
forest partnerships.

Even more profound than facilities and programs, research from Duke University
Medical School, the Great Smokeys Study, shows that an infusion of income to tribal
members can have a significant impact on the health and wellbeing among Cher-
okee children who grow up in the most financially stressed homes.

Professor Jane Costello, an epidemiologist from Duke Medical School, had been
following for four years 1,420 children living in rural Western North Carolina, a
quarter of whom were Cherokee. Roughly one-fifth of the rural non-Indians in her
study lived in poverty, compared with more than half of the Cherokee children. By
2001, gaming revenues had grown to a level that allowed the Tribe to provide direct
assistance to tribal members. As a result, the number of Cherokees living below the
poverty line had declined by half.

According to the Duke study, the poorest children tended to have the greatest risk
of psychiatric disorders, including emotional and behavioral problems. But just four
years after the payments to Cherokee families from gaming revenues began, Pro-
fessor Costello observed substantial improvements among those who moved out of
poverty. The frequency of behavioral problems in Cherokee children declined by 40
percent, nearly reaching the risk level of children who had never suffered from pov-
erty.

Minor crimes committed by Cherokee youth declined. On-time high school gradua-
tion rates improved. And by 2006, when the payments had grown to about $9,000
yearly per member, Professor Costello observed that the earlier the financial pay-
ments arrived in a child’s life, the better that child’s mental health in early adult-
hood.

These Cherokee youth were roughly one-third less likely to develop substance
abuse and psychiatric problems in adulthood, compared with the oldest group of
Cherokee children and with neighboring rural whites of the same age.

The Duke study also found that improvements to family income improved par-
enting quality. The assistance from gaming eased the strain of the feast-or-famine
existence too many of our families were surviving in.

Other evidence shows that these direct investments actually save the Tribe and
the federal government money in the long run. Randall Akee, an economist at the
University of California at Los Angeles and a collaborator of Professor Costello’s,
calculates that 5 to 10 years after age 19, the savings incurred by the Cherokee pay-
ments from gaming are greater than the initial costs. This study says that the East-
ern Band Cherokee Tribal Government and the federal government benefit from
savings in reduced criminality, a reduced need for psychiatric care, and savings
gained from not repeating grades.

These third-party studies demonstrate the remarkably positive influence Cher-
okee gaming has had on our Cherokee children.

Conclusion

In conclusion, tribal government gaming is not simply about generating revenue
for the tribal governments. The Eastern Band Cherokee experience is that gaming
can dramatically impact the lives of Cherokee families, particularly our precious
children in ways even we never dreamed possible.

Thank you again for this opportunity to tell our story.

The CHAIRMAN. Thank you, Chief Hicks. Jane Costello has been
in front of this Committee and actually used your tribe as an exam-
ple. It was compelling testimony.

Ernie Stevens, you are up.

STATEMENT OF ERNEST L. STEVENS, JR., CHAIRMAN,
NATIONAL INDIAN GAMING ASSOCIATION

Mr. STEVENS. Good afternoon, Mr. Chairman, Vice Chairman
Barrasso. I would like to thank you for allowing me this oppor-
tunity. I would like to acknowledge the tribal leadership in the
room today led by President Brian Cladoosby of the National Con-
gress of American Indians.

Thank you for this opportunity to testify on the next 25 years of
Indian gaming. Any discussion of Indian gaming must begin with
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tribal sovereignty, sovereignty that is acknowledged by the con-
stitution through treaties with this Nation and through hundreds
of Federal court decisions like the Supreme Court’s Cabazon case.
Finally, sovereignty that is acknowledged through the hundreds of
Federal laws like the Indian Gaming Regulatory Act.

Indian gaming is Indian self-determination. Gaming is an exer-
cise of inherent authority affirmed, confirmed and guided by the
Indian Gaming Regulatory act. One of the Committee’s earliest
hearings on Indian gaming took place in 1984. At the time there
were approximately 80 tribes engaged in gaming. Many of those op-
erations took place in temporary pop-up buildings or local tribal
gyms.

Back in the early 1970s, I remember the frustration as a young
athlete wanting to work out in a basketball facility. Too often the
gym was full with tables and food in preparation for evening bingo
games. Back then, two moms that are still told about in this book
called The Bingo Queens, they were community leaders, they sat
me down and explained to me that our nation, with an economy
that would keep our lights on, that was to help me understand that
I couldn’t play in the basketball gym if there were no lights. We
played bingo to pay the bill.

From those humble means, Indian gaming has responsibly grown
to provide a steady source of revenue for 245 tribes in 28 States.
In 2013, Indian gaming generated $28 billion in direct revenue.
Today the Oneida Nation has a state of the art fitness center and
more than one gym that is dedicated to promoting exercise for all
ages in our community. All this is a direct result of Indian gaming.

For many tribes, Indian gaming is first and foremost about jobs.
Indian gaming has provided opportunities that bring entire fami-
lies back to the community. In the early 1980s, I couldn’t find a job
in my home or in the city of Green Bay and I left our community.
As Indian gaming started to evolve, I finished my education and
made it back home. I was elected to the tribal council in 1993 as
gaming was really getting underway. With the success of our gam-
ing operation, we had an employment base of 3,800 people. We
were the top employer in northeast Wisconsin.

Fast forward now to 2013. Indian gaming generated more than
650,000 direct and indirect jobs. These jobs go to Indian and non-
Indians alike. Without question, Mr. Chairman, we are putting
people to work. Today Indian gaming is helping to maintain, gen-
erate and fuel an American economic recovery. Before I speak to
regulation, I want to acknowledge the National Tribal Gaming
Commission and Regulators Association Chairman Jamie Hum-
mingbird, who had to cancel his trip today to stay with his family.
Our prayers go out to the Hummingbird family, Mr. Chairman.

Regulation is vital, and tribal leaders understand its importance.
In 2013 alone, tribes invested $422 million on regulation. Our sys-
tem employs 6,500 tribal, Federal and State regulators and staff to
protect Indian gaming. The system is costly, it is comprehensive
and our record and experience show us that it is working, Mr.
Chairman.

The first 25 years under IGRA has proven that Indian gaming
is a strong tool that helps tribes overcome injustice and rebuild our
communities. However, gaming is only one tool. To ensure that suc-
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cess continues for the next 25 years, we are working to diversify
beyond gaming to strengthen small business in our young Native
entrepreneurs. The next 25 years will also bring changes and con-
stant challenges to Indian gaming, challenges that we are aware
include concerns with the IGRA compacting process and the pros-
pect of internet gaming.

As you have heard, and you will hear more on the next panel,
the issue of off-reservation gaming is also a challenge. The issue
isn’t new. It came to a head in Congress in 2006. NIGA member
tribes took this issue head on. Indian gaming is about rebuilding
Indian homelands. NIGA supports regulations to implement IGRA
Section 20 that require tribes to show an aboriginal or historical
connection to land sought for gaming. It also urges all tribes to re-
spect and minimize any impacts on aboriginal rights of nearby
tribes. NIGA has a standing resolution to this issue, Mr. Chairman.

To prepare for these changes and challenges, Indian Country will
rely on a strong partnership with this Committee, Congress and
the Administration. Indian Country will remain united and work
with NCAI in maintaining an open dialogue to build consensus. We
must all work together to continue to meet IGRA’s goal of strength-
ening tribal governments and achieving tribal economic self-suffi-
ciency.

In closing, Mr. Chairman, I want to share a very, very brief
story. A year ago, when we wrapped up our legislative summer
summit, a year ago almost to the day, sir, I returned home to be
by my grandmother’s side. I was able to hold her hand her last
three days of her life. As I look back, we were able to celebrate her
life’s accomplishments. As a young girl, she was taken from her
home and put into government-run boarding schools, as many as
five in three States before she finished high school. The educational
system that she endured was much different than when she retired
from the Oneida Nation’s school system in her mid-90s as a cer-
tified language instructor. She worked in a state of the art edu-
cational institution providing quality education combined with the
strong language culture and tradition that was once forbidden in
her world of boarding schools. She and her late brother, Amos
Christjohn, who is also in this book, were certified school teachers
into their 90s. My grandmother was a Turtle Clan faith keeper and
young folks have been appointed to fill her shoes. Together they
wrote a dictionary in the Oneida language as one of many things
they did to preserve what was once forbidden in the educational
system, the Oneida language. Again, this language was forbidden.

Long after her brother’s passing, one of Grandma’s final projects,
into her late 90s, was to digitize her own voice in this dictionary.
After retirement, as Grandma wound down her life surrounded by
her family and community, she did so in a state of the art nursing
home named after her late sister, Anna John, her son, Ernie, Sr.,
also a resident, by her side.

This is a clear and proud reflection of how far we have come. A
new school for our children, a nursing home for our elders and a
livable home for our community. Mr. Chairman and members of
the community, I again thank you for this opportunity to testify
and am prepared to answer any questions.

[The prepared statement of Mr. Stevens follows:]
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PREPARED STATEMENT OF ERNEST L. STEVENS, JR., CHAIRMAN, NATIONAL INDIAN
GAMING ASSOCIATION

Introduction

Good afternoon Chairman Tester, Vice Chairman Barrasso, and Members of the
Committee. My name is Ernest Stevens, Jr. I am a member of the Oneida Nation
of Wisconsin and Chairman of the National Indian Gaming Association (NIGA).
NIGA is an intertribal association of 184 federally recognized Indian tribes united
behind the mission of protecting tribal sovereignty and preserving the ability of
tribes to attain economic self-sufficiency through gaming and other endeavors. I
want to thank the Committee for this opportunity to provide testimony on “Indian
Gaming: the Next 25 Years.”

Over the course of the five-year Great Recession, Indian gaming not only survived
but thrived in many regions. During the Recession, Indian gaming revenues helped
many nearby communities get through the tough times, saving American jobs by
providing funds for police officers, teachers, prosecutors, and much more. Indian
gaming has played and is playing a large role in America’s economic upturn. Today,
tribal governmental gaming is producing more jobs and generating more income
than ever before, and we are helping fuel America’s recovery.

Gaming has been a part of Native American culture from the beginning of time.
Whether it is hand and stick games, bowl and dice games, horse and relay races,
and much more—gaming has always been a part of our culture, ceremonies, and
way of life. In contemporary times, Indian gaming added tribal bingo and pull-tabs
operations that began in the 1960s and 1970s. These acts of Indian self-determina-
tion were met with legal challenges that eventually led to Congress’ enactment of
the Indian Gaming Regulatory Act (IGRA) in 1988.

As T will detail below, the Act is far from perfect. However, over 200 tribal govern-
ments have made IGRA work for our communities. The first twenty-five years of
Indian gaming under IGRA have seen our Nations generate billions in tribal govern-
mental revenue to rebuild our communities, provide reservation-based jobs to many
who never worked before, and offer hope for an entire generation. I am confident
that our industry is here to stay. The next twenty-five years will see Indian gaming
maintain steady growth that will continue to strengthen Native governing bodies,
empower tribal communities, restore and strengthen Native culture and language,
and reinforce and build new relationships with our neighbors. We will continue to
accomplish all of this while remaining dedicated to upholding the highest regulatory
standards of any form of gaming in the United States.

Native Nations: Pre-Dating the U.S. Constitution

Any discussion of Indian gaming must begin with the historic background of Na-
tive Nations that pre-dates the U.S. Constitution, evolves with the formation of the
United States, and exists as a vital part of this Nation’s Constitution.

Before contact with European Nations, Indian tribes were independent self-gov-
erning entities vested with full authority and control over their lands, citizens, and
visitors to Indian lands. The Nations of England, France, and Spain all acknowl-
edged tribes as sovereigns and entered into treaties to establish commerce and trade
agreements, form alliances, and preserve the peace.

Upon its formation, the United States also acknowledged the sovereign authority
of Indian tribes and entered into hundreds of treaties. Through these treaties, In-
dian tribes ceded hundreds of millions of acres of tribal homelands to help build this
great Nation. In return, the United States made many promises to provide for the
education, health, public safety and general welfare of Indian people. The U.S. Con-
stitution specifically acknowledges these treaties and the sovereign authority of In-
dian tribes as separate governments. The Commerce Clause provides that “Congress
shall have power to ... regulate commerce with foreign nations, and among the sev-
eral states, and with the Indian tribes.” Tribal citizens are referred to in the Appor-
tionment Clause (“Indians not taxed”) and excluded from enumeration for congres-
sional representation. The 14th Amendment repeats the original reference to “Indi-
ans not taxed” and acknowledges that tribal citizens were not subject to the jurisdic-
tion of the United States. By its very text, the Constitution establishes the frame-
work for the Federal Government-to-government relationship with Indian tribes.
The Constitution finally acknowledges that Indian treaties, and the promises made,
are the supreme law of the land.

Over the past two centuries, the Federal Government has fallen far short in meet-
ing these solemn promises and the government’s resulting trust responsibility. The
late 1800’s federal policy of forced Assimilation authorized the taking of Indian chil-
dren from their homes and sending them to military and religious boarding schools
where they were forbidden from speaking their language or practicing their Native
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religions. The concurrent policy of Allotment sought to destroy tribal governing
structures, sold off treaty-protected Indian lands, eroded remaining tribal land
bases, and devastated our economies. Finally, the Termination policy of the 1950’s
again sought to put an end to tribal governing structures, eliminate remaining trib-
al land bases, and attempted to relocate individual Indians from tribal lands with
the help of one-way bus tickets from Indian lands to urban areas with the promise
of vocational education.

These policies resulted in death of hundreds of thousands of our ancestors, the
taking of hundreds of millions of acres of tribal homelands, the suppression of tribal
religion and culture, and the destruction of tribal economies. The aftermath of these
policies continues to plague Indian Country to this day.

Tribal Government Self-Determination and IGRA

Tribal governments and individual Indians persevered. The United States ac-
knowledged that Indian tribes were not going to fade away and recognized the fail-
ures of these policies. For more than 40 years now, the United States has fostered
an Indian affairs policy that supports Indian self-determination and economic self-
sufficiency.

President Nixon made clear that the policy of self-determination is a direct rebuke
to this Country’s previous policy of termination. This self-determination policy has
been reaffirmed by every successive President and continues to acknowledge that
the Federal Government’s solemn treaty and trust obligations remain fully in force.
In his historic 1970 Message to Congress on Indian Affairs President Nixon stated
the following:

“The special relationship between Indians and the Federal Government is the
result instead of solemn obligations which have been entered into by the United
States Government. Down through the years through written treaties and
through formal and informal agreements, our government has made specific
commitments to the Indian people. For their part, the Indians have often sur-
rendered claims to vast tracts of land and have accepted life on government res-
ervations. In exchange, the government has agreed to provide community serv-
ices such as health, education and public safety, services which would presum-
ably allow Indian communities to enjoy a standard of living comparable to that
of other Americans.”

Tired of waiting on the United States to fulfill these promises, a handful of tribal
governments in the late 1960s and early 1970s embraced self-determination and
took measures to rebuild their communities by opening the first modern Indian
gaming operations. These tribal governments used the revenue generated to fund
essential tribal government programs, cover the federal shortfalls, and to meet the
basic needs of their people.

State governments and commercial gaming operations challenged these acts of In-
dian self-determination both in Congress and in the federal courts. The legal chal-
lenges to the exercise of tribal governmental gaming culminated in the Supreme
Court’s California v. Cabazon Band of Mission Indians decision issued in February
of 1987. The Cabazon Court upheld the right of Indian tribes, as governments, to
conduct gaming on their lands free from state control or interference. The Court rea-
soned that Indian gaming is crucial to tribal self-determination and self-governance
because it provides tribal governments with a means to generate governmental rev-
enue for essential services and functions. The decision vindicated the right of tribal
governments to engage in gaming activity free of interference from state govern-
ments. With the Cabazon decision, the debate in Congress and the legislative mo-
mentum and leverage shifted from the state/commercial gaming industry position to
the tribal government position.

After Cabazon, states and commercial gaming interests nevertheless doubled their
legislative efforts, urging Congress to enact limits on Indian gaming. Their primary
rationale for opposing Indian gaming was the threat of organized crime. However,
this Committee found that after approximately fifteen years of gaming activity on
Indian reservations (as of 1988) there had never been one clearly proven case of or-
ganized criminal activity.

At the same time, many tribal leaders opposed the legislative proposals that be-
came IGRA. Their opposition focused primarily on the proposal in IGRA that re-
quired tribal governments to enter into compacts with the states in order to conduct
Class III gaming. States have historically been adversaries of tribal sovereignty,
seeking to regulate, tax, and impose jurisdiction over Indian lands. In addition, In-
dian tribes entered into solemn treaties with the United States, not the several
states.
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In October of 1988, approximately 18 months after the Cabazon decision, Con-
gress enacted IGRA. The stated goals of IGRA include the promotion of tribal eco-
nomic development and self-sufficiency, strengthening tribal governments, and es-
tablishing a federal framework to regulate Indian gaming. The Act also established
the National Indian Gaming Commission (NIGC). While there are dozens of forms
of gaming across America, the NIGC is the only federal agency that directly regu-
lates gambling in the United States.

In the end, IGRA is a compromise that balances the interests of tribal, federal,
and state governments. However, the Act is grounded and premised on the funda-
mental principle of Indian law that government powers retained by an Indian tribe
are not, in general, delegated powers granted by express acts of Congress, but rath-
er “inherent powers of a limited sovereignty which has never been extinguished.”
The Act acknowledges that Indian tribes still possess those aspects of sovereignty
not withdrawn by treaty or statute. This principle guides determinations regarding
the scope of tribal authority in general and in particular when implementing and
interpreting IGRA.

As you can see, IGRA did not come from Indian Country. The Act is far from per-
fect, and the U.S. Supreme Court has added to its imperfections. However, for twen-
ty-five years now, more than 200 tribes nationwide have made IGRA work to help
begin to rebuild our communities and meet the stated goals of the Act.

The State of Indian Gaming: IGRA’S First 25 Years

It would be an understatement to say that Indian gaming has come far in the
past twenty-five years. Congress first began consideration of legislation to regulate
Indian gaming in 1984. In June of 1984, the Interior Department’s Deputy Assistant
Secretary for Indian Affairs testified that approximately 80 tribal governments were
engaged in gaming with estimated revenues in the tens of millions. At the time, and
for some time after the enactment of IGRA, many tribal gaming operations began
in temporary pop-up buildings or local tribal gyms.

Back in the early 1980s, I was playing basketball in the gym on our Reservation.
I remember that at least once a week the volunteers and community leaders would
chase us kids away to make room for chairs and tables and food and to prepare for
the evening’s bingo games. Those hard working Tribal volunteers and tribal govern-
ment workers explained at that time how Bingo revenues paid for the recreational
equipment we used and for the utility bills that kept the lights on at the gym. Those
prescient leaders probably foresaw today as our reservation has a state of the art
fitness center with more than a few gyms for our Tribal youth to enjoy.

I know many Tribes whose gaming operations began from these humble means,
and Indian gaming has responsibly grown to provide a steady source of govern-
mental revenue for Indian tribes nationwide. In 2013, 245 tribal governments oper-
ated 445 gaming facilities in 28 states, helping Indian gaming grow to $28.6 billion
in direct revenues and $3.5 billion in ancillary revenues! for a total of $32.1 billion
in total revenues. This represents a 2.5 percent increase from 2012. It’s been said
before, but it holds true to this day: Indian gaming is the most successful tool for
economic development for many Indian tribes in over two centuries.

Many tribes have used revenue from Indian gaming to put a new face on their
communities. Indian tribes have dedicated gaming revenues to improve basic health,
education, and public safety services on Indian lands. We have used gaming dollars
to improve tribal infrastructure, including the construction of roads, hospitals,
schools, police buildings, water projects, and many others.

Indian Gaming and Job Creation

For many tribes, Indian gaming is first and foremost about jobs. While Indian
gaming has provided a significant source of revenue for some tribal governments,
many tribes engaged in Indian gaming continue to face significant unmet needs in
their communities. For these communities, Indian gaming and its related activities
have brought the opportunity for employment to Indian lands that have been with-
out such opportunity in recent memory.

I went to college at Haskell University in the early 1980s in part because I could
not find a job, not on my Reservation or even in the surrounding Green Bay commu-
nity. As Indian gaming started to evolve I finished my education and made my way
back home. I was elected to the Tribal Council in 1993, as gaming was really getting
underway for our Tribe. With the success of our Gaming operation we had an em-
ployment base of 3,800 people on our reservation that drew heavily from the sur-
rounding Green Bay community. We remain one of the top employers in north-

1 Ancillary revenues include hotels, food and beverage, entertainment, and other activities re-
lated to a tribal government’s gaming operation.
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eastern Wisconsin. Not only did Indian gaming find work for a lot of Indian people
in my neighborhood, but we also found work for a lot of non-Indian people in our
neighboring communities who came and worked for the Oneida Tribe.

Nationwide, Indian gaming is a proven job creator. Indian gaming delivered over
665,000 direct and indirect American jobs in 2013 alone. Indian gaming has pro-
vided many Native Americans with their first opportunity at work at home on the
reservation. Just as importantly, jobs on the reservation generated by Indian gam-
ing are bringing back entire families that had moved away. Because of Indian gam-
ing, reservations are again becoming livable homesteads, as promised in hundreds
of treaties. As I noted above, these American jobs go to both Indians and non-Indi-
ans alike. Throughout the Recession, Indian gaming continued to create jobs and
keep people employed in one of the toughest times in American history. Without
question, we are putting people to work.

Of course, far too many tribal communities continue to suffer the devastating im-
pacts of the past failed federal policies. Too many of our people continue to live with
disease and poverty. Indian health care is substandard, violent crime is multiple
times the national average, and unemployment on Indian reservations nationwide
averages 50 percent. Our Native youth are the most at-risk population in the United
States, confronting disparities in education, health, and safety. Thirty-seven percent
of Native youth live in poverty. Native youth suffer suicide at a rate 2.5 times the
national average. Fifty-eight percent of 3- and 4-year-old Native children do not at-
tend any form of preschool. The graduation rate for Native high school students is
50 percent.

Indian gaming is part of the answer, but all of us-tribal leaders, mentors, federal
agencies, and Congress—can and must do more to reverse these horrific statistics
and establish more opportunities for all residents of Indian Country.

Expanding the Reach of Indian Gaming’s Benefits

To broaden the economic success of Indian gaming, NIGA is working with our
Member Tribes to further encourage tribe-to-tribe giving and lending. Through our
American Indian Business Network, we work to highlight the benefits of hiring Na-
tive owned businesses and procurement of Native produced goods and services. Em-
powering tribal entrepreneurs and tribal government owned businesses, will serve
to further diversify and strengthen tribal economies.

NIGA applauds the Administration’s efforts to strengthen implementation of the
Buy Indian Act by targeting qualified tribal government-owned and individual In-
dian-owned businesses in the federal procurement process. These efforts fully com-
port with the stated goals of Indian self -determination and the government’s treaty
and trust obligations to Indian Country.

Indian gaming operations offer an anchor to reservation economic development for
225 Native Nations, but tribal governments need help to fulfill Indian Country’s full
potential. That help must come from the Federal Government in the form of infra-
structure development, tax incentives, consistent and strong base funding levels to
meet treaty and trust obligations to help tribal governments provide basic services
to our citizens, and more.

For decades, the primary barrier to tribal economic development has been the lack
of basic infrastructure for water, roads, and sewer services. In addition, there is a
massive digital divide in Indian Country that not only fails to support new busi-
nesses—it scares them away. Indian gaming helps provide some tribes with funding
for massive infrastructure projects, but many more continue to rely on federal funds
for these significant projects. Federal funding mechanisms for infrastructure devel-
opment should be altered to provide direct funding to tribal governments in the
same manner that federal funds flow to state and local governments for infrastruc-
ture development. Self-determination is not a termination of the government’s trea-
ty and trust obligations. We must continue to work together to rebuild our commu-
nities.

Indian gaming is helping shape our next generation of Native leaders. Gaming
revenues are providing Native youth with educational opportunities that were not
available prior to gaming. Many others see their friends and relatives become Na-
tive entrepreneurs, and see that it’s possible to succeed. We have to continue that
trend. We have to move our economies forward, not just in diversifying beyond gam-
ing to other tribal government-run entities, but by providing incentives for our Na-
tive entrepreneurs to stay home or come home to build their dream business. But
we can’t do it alone.

Good Neighbors: Reinforcing Existing and Forging New Relationships

“It is a long- and well-established principle of Federal-Indian law as expressed
in the United States Constitution, reflected in Federal statutes, and articulated
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in decisions of the Supreme Court, that unless authorized by an act of Congress,
the jurisdiction of State governments and the application of state laws do not
extend to Indian lands. In modern times, even when Congress has enacted laws
to allow a limited application of State law on Indian lands, the Congress has
required the consent of tribal governments before State jurisdiction can be ex-
tended to tribal lands.” Sen. Rept. No. 100-446, at 5.

IGRA’s requirement that tribal governments enter into compacts and other agree-
ments with state governments was the primary reason that many Indian tribes op-
posed the legislation. When Congress debated IGRA in the mid-1980s, tribal-state
relations were not only contentious—in many cases it was hostile and combative.

However, over the past twenty-five years under IGRA, many tribal and state gov-
ernments have forged strong relationships that have worked to benefit all Ameri-
cans. An unexpected outgrowth of IGRA is the increased partnerships that have
been forged between tribal, state and local governments over the past twenty-five
years. Effective tribal-state partnerships enhance economic development in both of
our communities.

IGRA of course envisioned that tribal and state leaders would come together in
the best interests of their citizens and their governments to negotiate and reach
agreements on Class III gaming compacts. In some cases, these compact negotia-
tions were exhaustive, time consuming and costly to both parties. In some case, they
have gone smoothly. In a few unfortunate cases, they have yet to take place. In
those instances where the compacting process has worked, it has greatly benefitted
both tribal and state communities.

The overall bottom line is that Indian gaming, in addition to revitalizing tribal
communities, has established a steady source of revenue to state governments.

In 2013, Indian gaming generated over $13.6 billion for federal, state and local
government budgets through compact and service agreements, indirect payment of
employment, income, sales and other state taxes, and reduced general welfare pay-
ments. Despite the fact that Indian tribes are governments, not subject to direct tax-
ation, individual Indians pay federal income taxes, the people who work at casinos
pay taxes, and those who do business with tribal casinos pay taxes. As employers,
tribes also pay employment taxes to fund social security and participate as govern-
ments in the federal unemployment system.

While IGRA is explicitly limited to gaming-related agreements,2 the gaming com-
pact negotiation process has brought many tribal and state governments to the ne-
gotiating table that never sat in the same room. Putting tribal leaders together with
state governors, legislators, and local government officials has fostered relationships
that have led to a wide array of inter-governmental agreements covering areas of
taxation, cross-deputization, and more. These agreements have fostered goodwill
and greater understanding that serves everyone involved.

In addition, Indian tribes also made more than $100 million in charitable con-
tributions to other tribes, nearby state and local governments, and non-profits and
private organizations. A June 2011 National Public Radio report, titled “Casino Rev-
enue Helps Tribes Aid Local Governments,” acknowledged that contributions from
the Stillaguamish Tribe of Washington helped prevent additional layoffs at the local
Everett, Washington prosecutor’s office. The article also noted to the $1.3 million
that the Tulalip Tribes recently gave to the local school district after they heard
about possible budget cuts and teacher layoffs. These same scenarios took place in
hundreds of local jurisdictions throughout the United States. Indian gaming reve-
nues saved thousands of jobs for American health care workers, fire fighters, police
officers, and many other local officials that provide essential services through the
Recession.

Indian gaming has also increased the political participation of tribal governments
and individual Native Americans nationwide. One positive outgrowth of this in-
creased participation is that many Native people are now seeking office in state and
local government.

The National Caucus of Native American State Legislators (NCNASL), formed in
1992, now has 76 members in 17 states. My good friend Kevin Killer served as
Treasurer of the Caucus’ Executive Board in 2013. The Caucus works to promote

2IGRA is clear that the tribal-state compacting process is limited to activities related to In-
dian gaming. The Act provides that state may negotiate for assessments in such amounts as
are necessary to defray the costs of regulating gaming-related activity. However, the Act is ex-
plicit in providing that it does not confer “upon a State or any of its political subdivisions au-
thority to impose any tax, fee, charge, or other assessment upon an Indian tribe. . .to engage
in a Class III activity. No State may refuse to enter into [compact] negotiations. . .based upon
the lack of authority in such State, or its political subdivisions, to impose such a tax, fee, charge,
or other assessment.”
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a better understanding of state-tribal issues among policymakers and the public at
large. Members work to encourage a broad awareness of state-tribal issues and raise
the profile of tribal issues throughout the state legislative arena. The strength of
individual Native American legislators increases the ability of the state legislatures
to more appropriately address tribal issues and develop public policy in cooperation
with tribal governments.

While Indian Country has come a long way in the past twenty-five years, the rela-
tionships built with our neighboring governments will benefit future generations in
ways that we have yet to realize.

Indian Gaming Regulation

Tribal governments realize that none of these benefits would be possible without
a strong regulatory system that protects tribal revenue and preserves the integrity
of our operations. The regulatory system established under IGRA vests local tribal
government regulators with the primary day-to-day responsibility for regulating In-
dian gaming operations. This only makes sense, because no one has a greater inter-
est in protecting the integrity of Indian gaming than tribal governments.

While tribes take on the primary day-to-day role of regulating Indian gaming op-
erations, IGRA requires coordination and cooperation with the federal and state gov-
ernments to make this comprehensive regulatory system work. Under the Act, the
NIGC has direct authority to monitor Class II gaming on Indian lands on a con-
tinuing basis and has full authority to inspect and examine all premises on which
Class II gaming is being conducted.

Class IIT gaming is primarily regulated through a framework established through
individual tribal-state gaming compacts. Here the two sovereigns agree upon a
framework to regulate Class III gaming based on arm’s length negotiations.

However, Congress intended that the NIGC would maintain an oversight of Class
IIT gaming. As a result, under the Act, the NIGC:

e reviews and approves Class III tribal gaming regulatory laws and ordinances;

e reviews tribal background checks and gaming licenses of Class III gaming per-
sonnel;

e receives and reviews annual independent audits of tribal gaming facilities, in-
cluding Class III gaming (all contracts for supplies and services over $25,000
annually are subject to those audits);

e approves all tribal management contracts; and

e works with tribal gaming regulatory agencies to ensure proper implementation
of tribal gaming regulatory ordinances.

This comprehensive system of regulation is expensive and time consuming, but
tribal leaders know what’s at stake and know that strong regulation is the cost of
a successful operation. Through the Recession, tribal governments have continued
to dedicate tremendous resources to the regulation of Indian gaming. In 2013, tribes
spent more than $422 million on tribal, state, and federal regulation:

e $319 million to fund tribal government gaming regulatory agencies;

e $83 million to reimburse states for state regulatory activities negotiated and
agreed to pursuant to approved tribal-state Class III gaming compacts; and

e $20 million to fully fund the operations and activities of the National Indian
Gaming Commission.

There are over 6,500 tribal, state, and federal regulators working together to
maintain the integrity of Indian gaming.3 NIGC is the Federal civil regulatory
agency primarily responsible—along with tribal and state regulators—for regulation
of Indian gaming on Indian lands. Tribal governments employ approximately 5,900
gaming regulators and states employ approximately 570 regulators. 4

At the federal level, the NIGC employs more than 100 regulators and staff. In ad-
dition to the NIGC, a number of other federal officials help regulate and protect In-
dian gaming operations. Tribes work with the FBI and U.S. Attorneys offices to in-
vestigate and prosecute anyone who would cheat, embezzle, or defraud an Indian
gaming facility—this applies to management, employees, and patrons. 18 U.S.C.
§1163. Tribal regulators also work with the Treasury Department’s Internal Reve-
nues Service to ensure federal tax compliance and the Financial Crimes Enforce-
ment Network (FinCEN) to prevent money laundering. Finally, tribes work with the
Secret Service to prevent counterfeiting.

3NIGC Testimony before the Senate Committee on Indian Affairs, July 25, 2012.
41d.
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Against this backdrop of comprehensive regulation, the FBI and the Justice De-
partment have repeatedly testified that there has been no substantial infiltration
of organized crime on Indian gaming. This system is costly, it’s comprehensive, and
our record and our experience shows that it’s working.

Indian Gaming: The Next 25 Years

As I stated at the onset, NIGA is confident that the next twenty-five years will
see Indian gaming maintain steady responsible growth that will further empower
tribal communities. Just as much has changed in the first twenty-five years under
IGRA, Indian Country will continue to adapt and anticipate future changes and
make our own positive change to advance tribal sovereignty and tribal government
self-sufficiency.

Tribal-State Compacting Process

One change that NIGA will continue to work for is to restore balance to the IGRA
compacting process. I've twice noted to the fact that many prominent tribal leaders
opposed IGRA because of the Class III compacting process. These leaders did not
trust that state governments would respect their obligations to negotiate in good
faith, or more fundamentally—negotiate.

This Committee’s Report on IGRA sought to alleviate these concerns:

“[IGRA] grants a tribe the right to sue a State if compact negotiations are not
concluded. This section is the result of the Committee balancing the interests
of States in regulating such gaming. Under this Act, Indian tribes will be re-
quired to give up any legal right they may now have to engage in Class III gam-
ing if: (1) they choose to forgo gaming rather than to opt for a compact that
may involve State jurisdiction; or (2) they opt for a compact and, for whatever
reason, a compact is not successfully negotiated. In contrast, States are not re-
quired to forgo any State governmental rights to engage in or regulate Class
IIT gaming except whatever they may voluntarily cede to a tribe under a com-
pact. Thus, given this unequal balance, the issue before the Committee was how
to best encourage States to deal fairly with tribes as sovereign governments.
The Committee elected, as the least offensive option, to grant tribes the right
to sue a State if a compact is not negotiated and chose to apply the good faith
standard as the legal barometer for the State’s dealing with tribes in Class III
gaming negotiations. . . . The Committee recognizes that this may include
issues of a very general nature and, and course, trusts that courts will interpret
any ambiguities on these issues in a manner that will be most favorable to trib-
al interests consistent with the legal standard used by courts for over 150 years
in deciding cases involving Indian tribes.”

Senate Report 100446, at 15 (Aug. 3, 1988).

This compromise and the balance that it struck were short-lived. Eight years after
enactment, the United States Supreme Court destroyed any balance to the IGRA
compacting process in its 1996 decision in Seminole Tribe of Florida v. Florida. The
Court held that Congress did not have the power to waive the states’ 11th Amend-
ment sovereign immunity from suit in federal court to enforce IGRA’s good faith
compact negotiation obligation imposed on the states.

Without a method to enforce the state’s obligation to negotiate or renegotiate com-
pacts in good faith, many tribal governments are left with the no-win proposition
of either not moving forward on a project that could be its only source of non-federal
revenue or succumbing to what could be viewed as a direct violation of the Act.
IGRA makes clear that the compacting process cannot be used by the states to im-
pose any tax or other fee upon the tribes that is not directly related to its regulatory
expenses under the compact. The Act provides—“No State may refuse to enter into
[compact] negotiations . . . based upon a lack of authority to impose such a tax,
fee, charge, or other assessment.”

NIGA’s Member Tribes have consistently held the position against opening IGRA
for amendment. However, if Congress makes the decision to alter the Act, the first
provision in any proposal must either restore balance to the compacting process or
provide teeth to an alternative administrative compacting process.

Class II Indian Gaming

Another aspect of Indian gaming that has undergone continuous change over the
first twenty-five years and will continue to face change is the Class II industry. In-
dian Country is vigilant that any changes to Class II Indian gaming are positive
changes consistent with Congress’ intent that tribal governments take advantage of
the advancing technology to facilitate the play of such games.



61

As discussed above, the Seminole decision destroyed the careful balance that
IGRA struck in the Class III tribal-state gaming compacting process. This decision
has resulted in a number of states that condone and regulate other forms of gaming
essentially exercising veto authority over Class III Indian gaming. As a result, some
tribes rely solely on Class II gaming to generate governmental revenue to provide
essential services to meet the many needs of their communities.

IGRA defines Class II Indian gaming as the game of chance commonly known as
bingo (whether or not played in connection with electronic or technologic aids),
played for monetary prizes, with cards bearing numbers or other designations, in
which the card holder covers numbers, in which the game is won by the first person
covering an arrangement, including (if played in the same location) pull-tabs, lotto,
punch boards, tip jars, instant bingo, and other games similar to bingo.

This Committee’s Report to IGRA clarifies the intent the definition of Class II
gaming is not static, and instead must be flexible to enable tribal governments to
employ advanced and latest technology:

The Committee specifically rejects any inference that tribes should restrict
Class II games to existing game sizes, levels of participation, or current tech-
nology. The Committee intends that tribes be given the opportunity to take ad-
vantage of modern methods of conducting Class II games and the language re-
garding technology is designed to provide maximum flexibility. In this regard,
the Committee recognizes that tribes may wish to join with other tribes to co-
ordinate their Class II operations and thereby enhance the potential of increas-
ing revenues. For example, linking participant players at various reservations
whether in the same or different States, by means of telephone, cable, television
or satellite may be a reasonable approach for tribes to take. Simultaneous
games participation between and among reservations can be made practical by
use of computers and telecommunications technology as long as the use of such
technology does not change the fundamental characteristics of the bingo or lotto
games and as long as such games are otherwise operated in accordance with
applicable Federal communications law. In other words, such technology would
merely broaden the potential participation levels . . .

Section (4)(8)(A) also makes clear the Committee’s intent that pull-tabs, punch
boards, tip jars, instant bingo and similar sub-games may be played as integral
parts of bingo enterprises regulated by the act and, as opposed to free standing
enterprises of these sub-games, state regulatory laws are not applicable to such
sub-games, just as they are not applicable to Indian bingo.

Senate Report 100-446, at 9 (Aug. 3, 1988).

From the early 1990s to the mid-2000s, the NIGC and the Justice Department
worked to the detriment of tribal governments, creating great uncertainty in the
area of Class II Indian gaming. The Commission and DOJ narrowly defined the
scope of Class II games. With little tribal input, the NIGC developed unworkable
proposed gaming classification standards that went beyond the statutory authority
granted to the Commission in IGRA and that threatened the economic viability of
Class II gaming. Many of these proposed regulations sought to limit Class II games
to only those in play in 1988. These views stood in direct conflict with the above-
stated congressional intent. A Report commissioned by the NIGC, titled “The Poten-
tial Economic Impact of the October 2007 Proposed Class II Regulations.” The Re-
port found that the NIGC proposal “would have a significant negative impact on In-
dian tribes”, including decreases in gaming and non-gaming revenue, Indian gaming
facility closures, a decrease in jobs, and wide range of broader negative impacts on
Native economies. 3

In 2005, the Department of Justice proposed amendments to the Johnson Act, en-
titled the “Gambling Devices Act Amendments of 2005.” This proposal would have
radically restructured the regulatory scheme that applies to Indian gaming. It would
have also reduced the scope of Class II gaming by either rendering existing Class
IT games unlawful or reclassifying them as Class I1I games.

A number of federal courts addressing the application of the Johnson Act to Class
II gaming have found that the Act simply does not apply to Class II technologic
aids. See United States v. 162 Megamania Gambling Devices, 231 F.3d 713, 715
(10th Cir. 2000) (“Congress did not intend the Johnson Act to apply if the game at
issue fits within the definition of a Class II game, and is played with the use of
an electronic aid.”); United States v. 103 Electronic Gambling Devices, 223 F.3d

5Meister, “The Potential Economic Impact of the October 2007 Proposed Class II Gaming Reg-
ulations” submitted to the NIGC, February 1, 2008. Found at http:/ /www.nige.gov [ Portals/0/
NIGC%20Uploads | lawsregulations [ proposedamendments | MeisterReport2FINAL2108.pdf
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1091, 1102 (9th Cir. 2000) (rejecting the notion that the Johnson Act extends to
technologic aids to the play of bingo); Diamond Game Enterprises v. Reno, 230 F.3d
365, 367 (D.C. Cir. 2000) (noting that Class II aids permitted by IGRA do not run
afoul of the Johnson Act); United States v. Burns, 725 F.Supp. 116, 124 (N.D.N.Y.
1989) (indicating that IGRA makes the Johnson Act inapplicable to Class II gaming
and therefore tribes may use “gambling devices” in the context of bingo).

The Ninth Circuit in United States v. 103 Electronic Gambling Devices rejected
the Justice Department’s antiquated reading of the scope of bingo under IGRA:

“The Government’s efforts to capture more completely the Platonic ‘essence’ of
traditional bingo are not helpful. Whatever a nostalgic inquiry into the vital
characteristics of the game as it was played in our childhoods or home towns
might discover, IGRA’s three explicit criteria, we hold, constitute the sole and
legal requirements for a game to count as Class II bingo. . . . All told . . . the
definition of bingo is broader than the government would have us read it. We
decline the invitation to impose restrictions on its meaning besides those Con-
gress explicitly set forth in the statute. Class II bingo under IGRA is not limited
to the game we played as children.”

In Seneca-Cayuga Tribe of Oklahoma v. Nat'l Indian Gaming Commission, 327
F.3d. 1019, 1032 (10th Cir. 2003), the Tenth Circuit similarly rejected the NIGC’s
narrow reading of Class II games. That court held that:

“Absent clear evidence to the contrary, we will not ascribe to Congress the in-
tent both to carefully craft through IGRA this protection afforded to users of
Class II technologic aids and to simultaneously eviscerate those protections by
exposing users of Class II technologic aids to Johnson Act liability for the very
conduct authorized by IGRA. A better reading of the statutory scheme is that
through IGRA, Congress specifically and affirmatively authorized the use of
Class II technologic aids, subject to compliance with the other IGRA provisions
that govern Class II gaming. Moreover, by shielding Indian country users of
Class II technologic aids from Johnson Act liability, this construction gives
meaning to both statutes, rather than neutering one of legal import.”

The federal courts and public sentiment sufficiently put to rest the NIGC’s narrow
proposed rule and the Justice Department’s dangerous legislative proposal to nar-
rowly interpret Class II Indian gaming. The NIGC proposed rules were withdrawn
and the DOJ proposal did not gain traction in Congress.

In recent years, the NIGC and Tribal regulators have worked together to
strengthen all regulatory aspects of Indian Gaming. Indian gaming is one of the
most regulated industries in America and we are proud to stand on our record of
strong regulation, adaptive technologies, and revolutionary gaming innovations. We
look forward to further strengthening Class II Indian gaming, changing with ad-
vances in technology as this Committee intended over the next twenty-five years
under IGRA.

Internet Gambling in the United States

Any discussion of the future of Indian gaming, and for that matter, the future of
the gaming industry in the United States, must acknowledge the Internet as part
of that future. The debate in Congress regarding Internet gaming has been ongoing
for more than 15 years. NIGA’s position on the issue has been consistent from the
beginning. I first testified on the issue before the House Financial Services Com-
mittee in July of 2001. Then I stated that, “NIGA is not seeking legislation that
would expand, promote, or prohibit Internet gaming. However, we do ask that any
legislation that goes forward, preserves the rights of Tribal governments under ex-
isting law, and offers them the same opportunity to participate in Internet gaming
as any other entity.” Our position has not changed.

Over the ensuring years, NIGA’s Member Tribes have developed principles to
guide legislation that would legalize Internet gaming in the United States. These
principles were developed over dozens of meetings with NIGA’s Internet Gaming
Subcommittee, the NIGA-National Congress of American Indians’ (NCAI) Gaming
Task Force, and with input from many of the regional tribal gaming associations.
In sum, they are directives from our tribal leadership, which is guided by the mis-
sion to protect tribal sovereignty and to protect rights of all tribes to shape their
economic futures. Our principles are grounded in that mission. If Congress acts to
legalize Internet gaming in the United States, such legislation must:

e acknowledge Indian tribes as sovereign governments with a right to operate,
regulate, tax and license Internet gaming, and those rights must not be subordi-
nated to any non-federal authority;
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e make legal Internet gaming available to all federally recognized Indian tribes,
and tribal Internet gaming must be available to customers in any location
where Internet gaming is not criminally prohibited;

e acknowledge that tribal Internet gaming revenues are not subject to taxation,
as tribal government revenues are dedicated to the benefit of our communities
and thus are 100 percent taxed;

e existing tribal government rights under tribal-state compacts and IGRA;
e not open IGRA for amendments in Congress;

e provide positive economic benefits to Indian Country to offset potential economic
harm caused by legalization; and

e provide tribal governments with the right to opt in to a federal regulatory
scheme, and not subject tribal eligibility to a state government’s decision to opt-
out.

We simply ask that Congress acknowledge the Constitution’s recognition of Indian
tribes as separate governments. In addition, we ask that, like IGRA, federal Inter-
net gaming legislation acknowledge that Indian tribes still possess those aspects of
sovereignty not withdrawn by treaty or statute, or by implication “as a necessary
result of their status.” These fundamental principles of federal Indian law must be
maintained.

Land Into Trust For Gaming Purposes

The issue of Indian gaming on lands placed into trust for gaming purposes has
been a point of debate since enactment. From 2005 to 2006 the 109th Congress ex-
amined several proposals to amend IGRA’s Section 20 process. IGRA’s Section 20
establishes the general rule that Indian gaming shall be conducted on Indian lands
held in trust prior to enactment of the Act on October 17, 1988. However, the same
provision balances this general prohibition with several exceptions to account for
past wrongs imposed by federal policies that decimated the homelands of many In-
dian tribes.

Several bills were introduced in the 109th Congress to amend IGRA to address
concerns with off-reservation gaming. These proposals would have set a dangerous
precedent by subjecting all tribal governments to the political whims of state and
local governments.

NIGA facilitated dozens of meetings with our Member Tribes and with the NIGA—
NCAI Indian Gaming Task Force to debate the issue internally. The elected tribal
leadership was actively engaged in this important discussion. The result of these ne-
gotiations was NIGA Resolutions adopted in 2006 and 2007 that opposed the pro-
posals to amend IGRA and undermine tribal sovereignty. One of these Resolutions
calls upon all tribal governments to respect the homelands and aboriginal territory
of our brother and sister tribes. In addition, it acknowledges and urges the United
States to uphold its legal and moral fiduciary trust obligations to ALL federally rec-
ognized Indian tribes, including tribes that could be impacted by off reservation
gaming. NCAI adopted similar resolutions.

In recent Congress’, including the current 113th Congress, the issue of land into
trust for gaming purposes is again being discussed. NIGA’s Board met in October
of 2013 and reaffirmed our past resolutions 1-PHX-GM-3-28-07, ¢ which reaffirmed

6The resolved clause in the Phoenix Resolution states “NOW THEREFORE BE IT RE-
SOLVED, that NIGA reaffirms the position taken in Resolution 2 ABQ 4-4-06, and will continue
to work with the Department of the Interior on its efforts to promulgate regulations to imple-
ment Section 20 of IGRA and to ensure that full consultation with Indian Tribes nationwide
is accomplished prior to promulgation of a final rule.”

The resolved clauses of the Albuquerque resolution state “NOW THEREFORE BE IT RE-
SOLVED, NIGA strongly opposes amending Section 20 of the Indian Gaming Regulatory Act,
as proposed in S. 2078 and H.R. 4893; BE IT FURTHER RESOLVED, NIGA opposes legislation
that would diminish the sovereign rights of Tribal Governments and opposes any effort to subor-
dinate Tribal Governments to local governments;

BE IT FURTHER RESOLVED, NIGA does hereby call upon Tribal Governments proposing
off-reservation gaming locations to promote positive relationships with State and local govern-
ments and minimize impacts on the aboriginal rights of nearby Tribes;

BE IT FURTHER RESOLVED, NIGA does hereby call upon Tribal Governments proposing
off-reservation gaming locations under the Section 20 two-part Determination Process to dem-
onstrate both: 1) aboriginal or historical connection; and 2) cultural ties, based upon actual in-
habitance, to the proposed site, and to promote positive relationships with State and local gov-
ernments and minimize impacts on the aboriginal rights of nearby Tribes; BE IT FURTHER
RESOLVED, that NIGA calls upon state and Tribal Governments to work together to ensure

Continued
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our consensus 2006 Albuquerque Resolution 2-ABQ-4-4-06 on this important issue.
The Title of the 2006 Resolution was “Supporting The Secretary Of Interior’s Pro-
mulgation Of Regulations Concerning Gaming On After-Acquired Lands and oppos-
ing the provisions of S. 2078 and H.R. 4893 that would amend Section 20 of the
Indian Gaming Regulatory Act (IGRA). While Interior has since promulgated regu-
lations to implement IGRA’s Section 20 enforcement of the regulation has been at
times unclear and other times inconsistent.

The NIGA Tribal Membership’s position on land into trust for gaming purposes
acknowledges that federal legislation must uphold the existing policy of strength-
ening Indian self-determination and tribal governments. At the same time, our posi-
tion acknowledges and urges respect for the diversity of our Member Tribes and the
unique issues and needs that each sovereign tribe faces at home.

Rebuilding Our Tribal Land Bases

A separate issue that has wrongly been linked to so-called “off-reservation gam-
ing” is the important issue of restoring tribal homelands. For five years, NIGA and
all of Indian Country has been dedicated to enacting legislative to reserve the Su-
preme Court’s attack in the 2009 Carcieri v. Salazar decision. The decision strikes
at the core of tribal sovereignty: the ability of Tribes to restore our homelands. The
results of the Carcieri decision across Indian Country are widespread, killing jobs
and deterring investment and economic development on Indian lands.

The decision has led to dozens of related federal court challenges, including
Patchak and more recently the Big Lagoon Rancheria v. California decision.

Three years after issuing the Carcieri decision, the U.S. Supreme Court in June
of 2012 compounded its attack on tribal governments issuing the decision in Match-
E-Be-Nash-She-Wish Band of Potawatomi v. Patchak. The Patchak Court held that
any individual has standing under the Administrative Procedures Act (APA) to
bring a federal lawsuit to challenge the Interior Department’s tribal land to trust
determinations. The Court reasoned that Patchak’s claim falls within the “zone-of-
interests” that the IRA regulates. The zone-of-interests standard is subject to a low
threshold, and merely requires a recognizable relation to the acquisition or use of
Indian lands. As a result, the Patchak case opens up to legal challenges ALL tribal
land to trust decisions made within the past six years, which is the statute of limi-
tations under the APA.

On January 21, 2014, the Ninth Circuit, in Big Lagoon, further raised the urgency
for a legislative fix to the land into trust issue. The court, in this highly question-
able decision, refused to respect the status of Indian lands placed into trust 20 years
ago. It conducted an ad hoc determination of whether the Tribe was under federal
jurisdiction—establishing a new and higher bar.

While Carcieri initially divided Indian Country into two classes of Tribes, the
Patchak and Big Lagoon decisions hold potential to threaten the existing trust lands
of ALL tribal governments.

For five years, Indian Country has worked with Congress to enact a legislative
fix that would take this issue out of the hands of the federal courts and restore cer-
tainty to the sovereign status of Indian lands. However, we’ve encountered obstacles
from folks who view Carcieri as an Indian gaming issue. These distortions ignore
the fact that the Carcieri case involved a housing development for tribal elders, not
a gaming project. Indian gaming remains subject to IGRA, and off-reservation gam-
ing is subject to that act and the regulations put in place by Interior. None of this
involves the land-into-trust process under the Indian Reorganization Act. Instead,
Carcieri is about jobs, cultural preservation and securing a land base to improve In-
dian housing, education, health care and other basic tribal government services for
our citizens.

Conclusion

As the Cabazon Court acknowledged, Indian gaming is Indian self-determination.
Native Nations, as separate governments acknowledged in the Constitution, began
using contemporary Indian gaming to generate revenue to provide for the basic

that local government concerns are addressed through the existing Tribal-State Compact process
and the Section 20 two-part determination process;

BE IT FURTHER RESOLVED, that NIGA does hereby call upon Congress to adhere to the
significant process set forth in IGRA’s Section 20 with due deliberation process of Congress and
to refrain from appropriations riders that bypass Section 20 or otherwise amend IGRA; BE IT
FINALLY RESOLVED, that NIGA supports the promulgation of regulations by the Department
of Interior, working directly with Tribal Governments in accordance with Executive Order
13175, governing the implementation of the Section 20 two-part determination process, respect-
ing the interests and rights of Tribal Governments, including nearby Indian Tribes, and state
and local governments.
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needs of tribal communities. Congress enacted IGRA in part to foster and strength-
en these actions. While IGRA has its shortfalls, overall the Act’s first twenty-five
years have delivered on its stated goals of strengthening tribal governments and
empowering Indian communities. For our part, tribal governments nationwide have
committed significant resources to protecting these gains by maintaining a strong,
seamless, and comprehensive system of regulation. Much of the credit for this suc-
cess goes to the tribal leaders who make the decision to spend more than $422 mil-
lion each year to regulate their operations, and to the thousands of men and women
who are day-to-day front line regulators of Indian gaming operations.

Indian gaming is one tool that is helping tribal governments overcome social and
economic 1ills resulting from decades of injustice. However, Indian gaming can’t do
it alone and Indian Country can’t do it alone.

Over the next twenty-five years, Indian gaming will face changes and constant
challenges. To anticipate those changes and meet those challenges, Indian Country
will rely on a strong partnership with this Committee, Congress and the Adminis-
tration to ensure that the goals of IGRA continue to meet its stated intent of
strengthening tribal governments and a means of achieving tribal economic self-suf-
ficiency. Working together, we will make a brighter future for Indian country. Our
children should expect nothing less than our best efforts to provide safe, healthy
tribal homelands.

Additional testimony

The National Indian Gaming Association offers this supplemental statement for
the record of the Senate Indian Affairs Committee Oversight Hearing on July 23rd,
2014, “Indian Gaming: The Next 25 Years.”

As an initial matter and on behalf of the 184 member Tribes of the National In-
dian Gaming Association, I express my full support of the testimony provided by the
The Honorable A.T. Stafne, Chairman, Assiniboine & Sioux Tribes of the Fort Peck
Indian Reservation. As an organization, our mission is to defend Tribal Sovereignty
and promote Tribal economic self-sufficiency. We join Chairman Stafne in his call
for Congress and Federal Agencies to ensure that Indian Gaming serves and fulfills
the purposes of IGRA for all of Indian Country. Indian Gaming is a proven, mean-
ingful source of revenue that strengthens tribal economies and aids in our Tribal
Nations’ pursuit of self-sufficiency and strong, effective tribal government. Chair-
man Stafne is correct that the Supreme Court’s Seminole decision and the Ninth
Circuit’s Rumsey decision have upended these promises for many tribes, particularly
in states that refuse to negotiate gaming compacts. Since I have been Chairman,
one of NIGA’s priorities has been to ensure that all tribes, if they choose, can use
Indian gaming as a tool to strengthen their communities.

We believe that Congress intended for Tribes to have the ability to enforce the
obligation of state governments to negotiate gaming compacts in good faith. With
this option gone due to the Seminole decision, the Interior Department must exer-
cise its authority under IGRA and invoke Secretarial procedures where necessary
to ensure that all Tribes can pursue their economic destiny. Further, we agree with
Chairman Stafne that Congress did not intend for IGRA to limit a tribes’ choice of
games to offer on its reservation. The Rumsey decision continues to prevent many
tribes from obtaining economic independence through gaming as a result of this lim-
itation. Congress and the Department of Interior, as well as the Department of Jus-
tice, must make it clear in their policy statements and regulations that IGRA is not
a limiting statute, but rather, a forward looking law that balances the public policy
interests of states in regulating gaming within their borders, with the sovereign au-
thority of Tribes within their reservation boundaries. These limitations infringe on
the sovereign authority of tribes such as those in Montana and prevent them from
reaching their full economic potential.

The Strength and Resiliency of Indian Gaming

In his testimony before the Senate Committee on Indian Affairs, Secretary Kevin
Washburn remarked that Indian Gaming revenues have “plateaued” and “flat-
lined,” especially as compared to the growing commercial gaming industry. The Na-
tional Indian Gaming Association would like to set the record straight in that re-
gard. All the current economic indicators demonstrate that Indian Gaming is strong,
tribal governments have maintained their market share during the “Great Reces-
sion,” and Indian Gaming will continue to grow as the Nation’s economy improves.
In 2008, the United States suffered its worst recession since 1929. The National Bu-
reau of Economic Research (NBER) dates the beginning of the recession as Decem-
ber 2007. According to the Department of Labor, roughly 8.7 million jobs were shed
from February 2008 to February 2010, and GDP contracted by 5.1 percent. Unem-
p%oyment rose from 4.7 percent in November 2007 to peak at 10 percent in October
of 2009.
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In 2007 Commercial Gaming Revenue was at an all-time high of $37.52 billion.
Indian Gaming revenue at that time was $26.1 Billion. Over the next two years dur-
ing the worst of the recession, Commercial gaming dropped to $34.28 while Indian
Gaming rose to $26.5 billion. Commercial gaming has not yet regained its pre-reces-
sion revenue high of $37.52 billion and it currently holds slightly below at $37.34
billion—despite the fact that an additional five states, Maryland, West Virginia,
Ohio, Maine and Kansas, have legalized or expanded to commercial gaming since
2007.

Growth in Tribal Gaming Revenues in
Past 10 Years
($ in Billions)

Source: National Indian Gaming Commission
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Meanwhile, Indian gaming has shown remarkably consistent growth from 2009’s
Gross Gaming Revenue of $26.5 billion to July 2014’s just released revenue numbers
of $28.0 billion. Thus, it is inexact for Secretary Washburn to compare commercial
gaming’s recent increase with Indian Gaming’s revenue results these past five
years. Further, it is wrong to conclude that Indian Gaming revenues have
“plateaued.”

It is undisputed that Indian gaming was a decisive factor in helping many regions
survive the Recession. Indian gaming continued to create jobs and keep people em-
ployed in one of the toughest times in American history. In hundreds of local juris-
dictions throughout the United States, Indian gaming revenues and charitable dona-
tions from tribal governments saved thousands of jobs for American health care
workers, fire fighters, police officers, and many other local officials that provide es-
sential services to children, elders, and others.

Indian gaming’s strength is the diversity of offerings at our operations: world
class gaming, A-list entertainment, five star restaurants, and a destination/cultural
experience that is unmatched worldwide. Despite decades of federal policies that
sought to force the assimilation and decimation of American Indian cultures, our
people, our language, our food and our ways of life have persevered. As Senator
Heitkamp noted, many tribal governments use our gaming operations as both a
gathering place for the community and a place to teach visitors about our history
and culture. Further, many states highlight our Tribal gaming operations during
their summer tourism promotions.

In addition, Indian gaming is Indian Self-Determination. Indian gaming revenues
are 100 percent devoted to helping rebuild tribal communities. Our revenue goes to
fund health care, education, housing, transportation, elder care, language revitaliza-
tion, job training, and much more.

We acknowledge that our industry will face challenges in the coming years. We
have consistently faced and defeated similar challenges nearly every year of the first
25 years under IGRA. However, our industry remains strong, and our strength is
helping fuel this Nation’s economic recovery. From the first act of self-determination
and sovereignty that opened the first Indian bingo hall, all we have ever asked is
to be treated fairly.

While I acknowledge that one purpose of the Assistant Secretary’s testimony is
to urge tribal government economic diversification, I submit that Indian Country
has worked—within available means—to diversify our economies, support tribal en-
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trepreneurship, and encourage Native citizens to stay and work on our Indian home-
lands. However, the facts and data do not add up to support his conclusion that In-
dian gaming is done growing.

Moving forward through the next 25 years under IGRA, we will need a strong
partnership with the Committee, Congress, and the Administration to ensure a level
playing field that will help create opportunities for Native communities throughout
Indian Country. I urge the Assistant Secretary to work with Congress and tribal
leaders nationwide to remove the many federal barriers to economic development
and diversification on Indian lands, and equally important—to ensure that all In-
dian tribes are afforded the sovereign choice to conduct gaming on their lands as
Congress originally intended under IGRA.

Chairman Tester and Members of the Committee I again thank you for this op-
portunity to testify today. I am prepared to answer any questions you have.

The CHAIRMAN. Thank you for your testimony, Ernie. Your
grandmother would probably be a pretty strong supporter of my
language immersion bill.

Mr. STEVENS. Yes, sir.

The CHAIRMAN. I am going to start with you, Chairman Stafne.
Some tribes that haven’t had success negotiating compacts with
States have moved forward with Class 2 gaming. Has Fort Peck ex-
amined whether a Class 2 gaming facility would be feasible for
your reservation?

Mr. STAFNE. Chairman Tester, yes, we have. We have done a
study. With the population we have, we do not track that many
people around there. I might add, Montana is surrounded by four
States, and every one of those States has Class 3 gaming: North
Dakota, South Dakota, Wyoming and Idaho. And to the north, Can-
ada also has gambling. So people are not coming to Montana to
gamble. There just are not enough people in Montana to visit us.
If they are going to visit to go gambling, they are going to where
they can win big bucks.

The CHAIRMAN. My dad used to describe Highway 2 as a direct
route between Seattle and Chicago, and Highway 2 goes right
through your neck of the woods. Unfortunately, from a people
standpoint, or maybe not unfortunately, the interstate was routed
through the southern part of the State. Have you been able to do,
and I don’t know that you have, I am just curious, have you been
able to do any studies to see if there is the traffic going through
Highway 2 or is it your belief that a Class 3 facility would actually
attract people to come there that normally would not?

Mr. STAFNE. That is the tribal executive board, the governing
body believes, they have sponsored studies, not one, but more than
one study, and they have all come up with the same results. Other
tribes have come, and offered to build casinos. And they have done
studies. And not one has built a casino yet.

The CHAIRMAN. Okay. Chief Hicks, gaming operations have made
a huge impact on your community. You spent most of your testi-
mony talking about that. Can you talk about the unmet needs that
still exist, where you are heading, to address some of the issues
and potentially using gaming and tourism money for those?

Mr. Hicks. I would say, of course, living in the mountains of
western North Carolina, our demographics are quite tough. One of
the things that we have worked hard on from an environmental
perspective, also to make sure that we have allowed for the growth
is, we are in the process of upgrading our wastewater treatment fa-
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cility. Of course, that makes a difference in a lot of ways. Histori-
cally we have been single home septic tanks. So now we are trying
to tie in all these fingers around our communities into this waste-
water system. We just recently upgraded our water treatment facil-
ity.

So as we look at the opportunities in Cherokee, both service and
economic, we know this has to be a priority.

I think the other thing is just to make sure that we continue to
find the necessary technology to make sure that we stay ahead of
the game related to diabetes and other health traumas that we
have in Cherokee. We put a lot of effort into making sure that we
have diabetes clinics, wound care clinics in place to address the
needs of our people.

The CHAIRMAN. Thank you. I would just say thank you for the
work you have done. I think a lot of this really brings up another
issue, and that is the general exclusion issue from the IRS we need
to deal with. Thank you.

Ernie, Secretary Washburn talked about how tribal gaming reve-
nues have plateaued. I understand for the first time commercial
gaming growth has exceeded tribal gaming. I don’t know if that is
true or not. But we have heard about casinos in Atlantic City clos-
ing. Do you think we have reached the point of market saturation,
that we could see actually a decline over the next 25 years? What
is your perspective? What does your crystal ball say?

Mr. STEVENS. I don’t think I agree with the Assistant Secretary.
I do that carefully, because he is a good friend. But I think we have
to be prepared to deal with those kinds of challenges, so to that ex-
tent I think advocacy related to that may be accurate. But in our
world, in Indian Country, with the great recession that has come
about, it is like, welcome to our world. Indian Country has always
had to deal with these kinds of challenges and we continue to do
so.

The CHAIRMAN. So in your testimony you talked about gaming
being a job creator, creating 650,000 direct and indirect jobs. We
just heard Chief Hicks talk about building water systems and
sewer systems. Are those kinds of jobs in the 650,000? Give me an
idea what you are talking about.

Mr. STEVENS. Yes, we definitely expand those numbers into indi-
rect employment.

The CHAIRMAN. Do you have any idea how many of those jobs are
filled by tribal folks and how many by non?

Mr. STEVENS. We batted that around a little bit today and we
really don’t have the accurate number. I think we are close to half.
It is about 50-50. But I don’t have that accurate number with me
today.

The CHAIRMAN. Senator Barrasso.

Senator BARRASSO. Thank you, Mr. Chairman.

Chief Hicks, I want to start with you. We talked about the ACE
Initiative, Assistance, Compliance, Enforcement, technical assist-
ance to tribes, tribal gaming regulators. We heard that there are
341 training events that occurred over the last two years, almost
5,000 participants attending and trained. Can you explain how this
initiative has reduced criminal activity and improved the integrity
of Indian gaming?
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Mr. Hicks. I will tell you that we have had a gaming commission
in place since our inception. One of the things we have done is try
and stay ahead of the curve. We have over 60 sworn officers in
Cherokee. Of course, that is an additional expense that we felt we
had to incur. So as you look at the entire structure of the regu-
latory bodies, we felt that of course the more training we could get
the better off we would be.

When you have cash systems, people are going to test the sys-
tems. I guess as a regulatory body, the best thing we can do is
make sure we have controls in place to catch as soon as possible
if these type of things happen. But again, we try and stay ahead
of the curve.

Senator BARRASSO. It sounds like you are fully engaged. Do you
think this is a program that is useful across the board?

Mr. Hicks. I think without question. More training, whether it
is officers, whether it is the regulatory body itself, and the commis-
sion, any time we can provide additional training it is going to ben-
efit the operation of the tribe.

hSeOnator BARRASSO. Chairman Stafne, any additional thoughts on
that?

Mr. STAFNE. Well, we certainly would like to have that problem,
where we had, or I wouldn’t consider it a problem, a benefit really.

Senator BARRASSO. You see value in the process?

Mr. STAFNE. Yes, absolutely.

Senator BARRASSO. Good. Chairman Stevens, any additional
thoughts on the whole ACE Initiative?

Mr. STEVENS. Regulation?

Senator BARRASSO. The Initiative itself, the ACE Initiative, in
terms of it is actually helping to reduce criminal activity. Obviously
in North Carolina they are staying ahead of the curve. What are
you seeing kind of across the Country?

Mr. STEVENS. Yes, absolutely. We even would go further to dis-
cuss the tribal gaming regulators training, that NIGA does on a
regular basis throughout the Country. In addition to that, we have
auditor training in different types of elements to help prepare our
tribes for this.

We also have a national organization. I believe the last time I
testified I brought the chairman of that, Mr. Rocky Papsadora,
with me. National Tribal Gaming Protection Network, they kind of
come together national and regional folk working together. We
really feel like we continue to monitor.

Now, we are not perfect. You read on occasion that we have dif-
ferent types of operations that exist in gaming. But that is what
these national networks are about, to be able to identify. Most of
those people have been put in prison as far as I know. Certainly
if you bend the rules or anything happens in Indian gaming, you
either lose your license or lose your job or both.

Senator BARRASSO. I agree with Chief Hicks, people will try to
test systems, will try to find ways around them. Anything we can
do through additional training, additional information and working
with more participants and more training sessions I think is prob-
ably going to be very helpful. Thank you.

Mr. STEVENS. Yes, sir, Mr. Vice Chairman, and that is kind of
our national network, Tribal Gaming Protection Network, that is
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what we are talking about, constantly keeping each other abreast
on a national and regional level, so that we are to be on top of this.
And again, it is the regulators and folk talking and networking.

Senator BARRASSO. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Vice Chair Barrasso. I want to thank
this panel for their testimony. I think that both the panels before
and the one coming up too, it is an opportunity to look at the In-
dian Gaming Act over the last 25 years and see where we have
been and try to predict where we are going. I want to say to the
leaders, thank you for your proactive leadership and your hard
work on your respective reservations. To Ernie, thank you very
much for your leadership on the regulatory end. So we thank you
very, very much.

With that, we are going to get our final panel up today. I thank
everybody for hanging in there. This has been a long hearing, but
it is an 1mportant issue. We are going to deal with an issue now
that is reasonably State-specific, although it could have impacts on
other States.

Our final panel today, I want to welcome President Diane Enos
of the Salt River Reservation; Mayor Jerry Weiers of the city of
Glendale, and Chairman Ned Norris of the Tohono O’odham Na-
tion. I want to thank all of you for being here, and just say that
we touched on this when the two Congressmen were here. This is
a simple issue in some ways but it is a much more complicated
issue in others. So we just want to say thank you. We look forward
to your testimony.

As with the previous panels, and I would ask you this, to try to
hang with us. I have been pretty flexible with the time and I will
probably stay flexible with you. But the closer you can keep it to
five minutes, the better off we are going to be. Your full written
testimony is going to be a part of the record. And there will be
questions after this panel and there will be also written questions
that we will be able to present for the record, as the record will
be open for another couple of weeks after we adjourn today.

So once again, Diane, thank you for being here. Mayor Weiers,
thank you for being here. Ned, thank you for being here. And we
will start with President Enos with her testimony. You may begin.

STATEMENT OF HON. DIANE ENOS, PRESIDENT, SALT RIVER
PIMA-MARICOPA INDIAN COMMUNITY

Ms. ENOS. Mr. Chairman and members of the Committee, thank
you for the opportunity to testify.

For 20 years, Arizona Indian gaming has been stable and suc-
cessful. But today we face a crisis: off-reservation gaming. The
Tohono O’odham Nation wants a casino 150 miles from its govern-
ment center on 54 acres that is within my tribe’s original 1879 res-
ervation. I am sorry to have to say this, this is a problem that only
Congress can fix. We cannot fix it without your help. Congressional
action on H.R. 1410 is the only remaining recourse for the tribes
and voters of Arizona.

So I am here today to ask that you swiftly enact this legislation.
The bill is a measured and appropriate solution to a horrendous
predicament. Beginning in 1999, 17 Arizona tribes came together
to begin renegotiating our expiring gaming compacts. I was on
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council at the time. We had a real challenge. The State insisted on
a single compact for all tribes that reduced the allowable number
of casinos and restricted casinos from being opened in urban areas.

It was tough negotiating. Tribal leaders met more than 85 times.
We met with the State more than 35 times. Our relationships so-
}iidiﬁed as meetings lasted late into the night, some lasting several

ays.

Once we agreed on the compact, Arizona voters had to approve
it. Tribes, including TO, contributed more than $23 million to the
campaign. We worked tirelessly with the governor’s office, speaking
on television and radio, giving interviews, buying ads, distributing
voter pamphlets.

The major thrust of the campaign was to promise voters there
would be limited gaming or “no additional casinos in the Phoenix
metro area.” We repeated this promise over and over for two rea-
sons. Number one, we believed in it. The governor had demanded
the four Phoenix metro tribes, Salt River, Ak Chin, Gila River and
Fort McDowell each give up their right to operate an additional ca-
sino under the compacts then in effect.

So we gave up those rights to ensure that all tribes in Arizona
could continue to benefit from the gaming exclusivity. That was the
goal of our fight.

The second reason was because through polling, tribes knew this
promise would help convince voters to approve the compact, which
they barely did on election day, 50.9 percent. The day after the
vote, Tohono’s chairman was quoted in the Tucson paper as saying,
“To us this is a major victory. We stayed together, we stay united.”
We now know that this was not true. Our partners in this effort,
the same people we fought alongside day in and day out, had been
working behind our backs and behind the backs of Arizona voters
the entire time.

Documents recently disclosed by Tohono reveal that they were
acting secretly to buy casino land in metro Phoenix as early as
March 2001. A full year and a half before voters approved the com-
pacts. And at the very same time, the tribes and the State were
promising voters that there would be no additional casinos in the
Phoenix metro area.

They made a calculated choice to keep their plans secret for
years from other tribes and to violate our promise to voters. They
looked us in the face and lied. They broke faith with us and the
voters of Arizona. Now even our existing establishments are in
jeopardy as corporate gaming interests point to this deception to
justify opening up Arizona to commercial gaming, like Montana.

This deception will also impact the State-tribal compact renewal
in 2027. That is why, Mr. Chairman, many Arizona tribes, cities,
the State and city of Glendale, are fighting so hard to oppose the
Glendale casino. We want to ensure that our word is good and that
tribes in Arizona and across the Country can continue to benefit
from the economic engine of IGRA.

There remains poverty and great need for services in all Arizona
tribes. The loss of gaming revenue would be devastating.

With me today are over 25 elected officials from tribes and Phoe-
nix metro cities. We reluctantly come to Congress to fix a problem
caused by Tohono’s decision to violate our promise to voters. Our
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attempts to persuade the tribe have failed and the courts are pow-
erless to remedy Tohono’s fraud and misrepresentation, because
they chose to raise sovereign immunity. The Keep the Promise Act
simply conforms tribal behavior to tribal promises. It doesn’t
change Indian gaming. It doesn’t create precedent. And it doesn’t
amend the Gila Bend Act. It protects Arizona Indian gaming.

If you believe that government integrity matters, move the bill
out of this Committee. Thank you. I am happy to take questions.

[The prepared statement of Ms. Enos follows:]

PREPARED STATEMENT OF HON. DIANE ENOS, PRESIDENT, SALT RIVER PIMA-
MARICOPA INDIAN COMMUNITY

Executive Summary

The Salt River Pima-Maricopa Indian Community (“Community”) thanks the
Committee for scheduling this hearing on the future of Indian gaming. For over
twenty years Arizona Indian gaming has been stable, predictable, and successful.
However, sadly, the future of Indian gaming in Arizona does not look good. It is
threatened by the actions of one tribe. H.R. 1410, the “Keep the Promise Act,” which
is pending before the Committee, will help protect Indian gaming in Arizona. We
respectfully urge the Committee to pass it.

Briefly, except for horse racing and the State’s lottery, Tribes in Arizona have
been the exclusive operators of class III gaming since the first compacts were signed
in 1993. But our tribal gaming exclusivity has always been at risk. During the past
twenty years, non-Indian companies in Arizona, and many from out-of-state, have
consistently tried to open up the State to commercial gaming. Our Tribes, often in
collaboration with others, have fought against these attempts, at enormous financial
cost and expenditure of other resources. But now more than ever before, our tribal
gaming exclusivity is jeopardized from within, because one Tribe has requested that
the Department of the Interior take land into trust for the purpose of opening a ca-
sino off-reservation in the Phoenix-metro area.

The Tohono O’odham Nation (“Tohono O’odham” or “Tohono”), who enjoys a 2.8
million acre reservation bordering Mexico and Tucson, has sought to use a 1986 fed-
eral law to mandate that the Department of the Interior add 54 acres in the Phoe-
nix-metro area to its reservation so that it can operate a casino more than 150 miles
from its government headquarters. This 54 acre parcel is outside Tohono’s aborigi-
nal territory, and it is within my Tribe’s original 1879 reservation boundaries.
Today, the parcel has a 2,000-student public high school across the street, and over
30,000 people live within two miles.

The Keep the Promise Act is a bipartisan bill that was introduced in the House
of Representatives on April 9, 2013. The bill was sponsored by Representative Trent
Franks (R-AZ) and is also cosponsored by Representatives Ann Kirkpatrick (D-AZ),
David Schweikert (R-AZ), Paul Gosar (R-AZ), Matt Salmon (R—-AZ), Dan Kildee (D—
MI), Ed Pastor (D-AZ), Jared Huffman (D-CA), and John Conyers, Jr. (D-MI). H.R.
1410 would ensure that the promise made by Arizona tribes—that there would be
no additional casinos in the Phoenix metropolitan area for the duration of the exist-
ing gaming compacts—is kept. The bill prohibits all Class II and Class III gaming
within that specifically defined area on lands taken into trust after April 9, 2013.
The gaming prohibition would sunset on January 1, 2027, when existing compacts
will begin to expire and when all Arizona tribes will need to negotiate new compacts
with the State. It would be proper at that point for Tohono O’odham or any other
Arizona tribe to negotiate for the right to build additional casinos in the Phoenix
metropolitan area. On September 17, 2013, H.R. 1410 was passed by the House of
Representatives by a voice vote. The bill has been pending in the Senate Committee
on Indian Affairs since that time without any action.

We understand the hesitation among some Senators to advance H.R. 1410 be-
cause of the perception that it pertains to a local intertribal dispute in Arizona, but
this is not true. In addition to the twelve tribes that have spoken against Tohono
O’odham’s proposal, the majority of Phoenix area municipalities, the Chairman of
the Maricopa County Board of Supervisors, and the State of Arizona, itself, are also
opposed to the project. Although the reaction of some Senators to the bill has been
to sit back and allow H.R. 1410 to languish in Committee, inaction will hurt numer-
ous tribes in Arizona while only benefitting one, the Tohono O’odham. Failure to act
is picking a side and it is picking the side that knowingly took actions to conceal
the truth and hurt other tribes.
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The Department of the Interior concluded on July 3, 2014 that the 1986 Gila
Bend Reservation Lands Replacement Act required it to take the parcel into trust
for Tohono. And the courts have held that sovereign immunity bars recourse even
though evidence supports claims that Tohono induced the State of Arizona and Ari-
zona tribes to enter into a compact based on false promises. This leaves Congress
as the only venue for justice. The bottom line is that Congress’ failure to act will
result in substantial injustice to Arizona tribes and local communities who will sud-
denly have to worry about whether Tohono will be opening a casino in their neigh-
borhood. Arizona is a microcosm for the broader efforts of some Tribes to twist laws
to pursue off-reservation casinos without regard to other tribes, local communities,
and existing tribal-state compacts and agreements. The limits in the Indian Gaming
Regulatory Act are rapidly becoming irrelevant. Examples are becoming more com-
mon around Indian Country and Tohono’s actions will become a blueprint for other
Tribes to follow if they succeed with their scheme. Inaction on H.R. 1410 will signal
that Congress is unwilling to address a metastasizing problem that has arisen due
to manipulation of Federal laws, including the Indian Gaming Regulatory Act. A
failure to act on H.R. 1410 would amount to a Congressional rubber stamping of
actions that were designed to circumvent the law regardless of the collateral dam-
age to other Tribes and promises made.

This plan by the Tohono O’'odham of building an additional casino in the Phoenix-
metro area directly violates promises that it made, that other Arizona tribes made,
and that the Governor of Arizona made to citizens who approved our compacts in
November 2002. The public dissemination of the promise began on February 20,
2002, when Arizona Governor Hull issued a news release announcing to the public
and media that the model compact she and 17 Tribes had negotiated for two and
a half years—if it were approved—would ensure that there would be “no additional
casinos allowed in the Phoenix metropolitan area.” This promise was then repeated
by elected Tribal leaders, including Tohono’s, other Tribal representatives, and rep-
resentatives of the State, both verbally and in writing, in the Arizona legislature,
in television, radio and print media, and in public over the ensuing nine month ini-
tiative campaign that ended when Arizona citizens narrowly approved the model
compact.

It is all the more alarming that Tohono O’odham has claimed a right under a
1986 federal law to operate up to four additional casinos on county islands in the
Phoenix-metro area. This 1986 law, known as the Gila Bend Act, provided financial
compensation to the Tohono O’odham for lands that were flooded by an Army Corps
of Engineers project and allowed Tohono to buy replacement lands. The Gila Bend
Act was passed before Congress enacted the Indian Gaming Regulatory Act but
Tohono O’odham argues that the 1986 law mandates the Department of the Interior
to take lands into trust for gaming without any questions asked. Also troubling is
the fact, unknown until recently, that Tohono was secretly taking actions to open
a casino in the Phoenix-metro area at the same time it and 16 other Arizona Tribes
were conducting compact negotiations and while they were promising citizens there
would be “no additional casinos in the Phoenix metropolitan area” under the com-
pacts. Tribes made these promises specifically to convince voters to approve the
model compact, which voters barely did by a very slim 50.9 percent to 49.1 percent
margin.

If Congress now permits an additional tribal casino in the Phoenix-metro area in
violation of the promises Tribes made to Arizona voters, in the public’s eye Tribes
will lose their integrity and the moral high ground. And we believe it will be vir-
tually impossible to protect our tribal gaming exclusivity and stop non-Indian com-
panies from obtaining authority to conduct commercial gaming. This would harm all
Tribes and put many Tribal casinos out of business.

These efforts of Tohono O’odham also will destroy our unique compact structure
that allows non-gaming Tribes to receive gaming revenue from more urban gaming
tribes. The compact we negotiated sets limits on the amount of gaming machines
each Tribe can operate. While the compact sets limits on the number of gaming ma-
chines, a Tribe may increase the number of machines by negotiating an agreement
with a non-gaming Tribe. Under such agreements, the gaming Tribe may operate
more gaming machines in exchange for making substantial periodic payments to the
non-gaming Tribe, which often has no market to operate even a small casino.

It is important to understand that under one provision of our compact, commonly
called the “poison pill” provision, if the Arizona legislature uses the broken promises
to justify permitting non-Indians to operate gaming, all limits on the number of
gaming machines come off. At that point, there will absolutely be no reason for a
gaming Tribe to buy additional machine rights from a non-gaming Tribe. Arizona’s
non-gaming Tribes will lose their substantial revenue streams. Yet, Tohono would
benefit from this collapse because, as it claims, it can hand-pick the locations of its
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four metropolitan casinos and it would have no limit on the number of gaming ma-
chines it can operate in those four casinos.

Twelve Arizona Tribes have gone on record as formally opposing Tohono’s plans
for an additional casino in the Phoenix-metro area. Nine of these Tribes support
H.R. 1410.

The State of Arizona filed litigation against Tohono O’odham, alleging that the
Tribe acted fraudulently during the 1999-2002 compact negotiations, misrepre-
sented facts, and made promises to the State regarding the location of its fourth ca-
sino which the State relied on to its detriment. In response to these claims, Tohono
asserted that it did not have to defend the claims in court because it was insulated
by the doctrine of tribal sovereign immunity. The court agreed and dismissed all
three claims, but not because they lacked merit. In fact, the court stated that the
evidence actually appeared to support the State’s promissory estoppel claim.

Undeterred, Tohono O’odham has requested that the Secretary of the Interior
take the 54-acre parcel in the Phoenix-metro area into trust. Twenty days ago, on
July 3, 2014, the Department of the Interior determined that the 1986 federal law
mandated it to acquire the parcel into trust and create a new Indian reservation
in the Phoenix-metro area and within my Tribe’s former reservation boundaries. We
are unaware of any situation where the Department of the Interior has approved
the creation of a reservation within another Tribe’s former reservation boundaries.
This is a disturbing policy, which establishes a precedent that will open the door
for other Tribes to pursue similar strategies, and undermine the sovereignty of
those Tribes whose ancestral lands are once again taken from us.

Tohono claims that in passing the 1986 federal law, the United States ‘agreed’
that Tohono can operate casinos on land it acquires under that law. Tohono claims
H.R. 1410 would violate that agreement. Not so. Tohono’s actions to conceal its true
intentions and activities regarding gaming in the Phoenix-metro area, and its in-
volvement in making, paying for the promotion and publication of, and not objecting
to the promises made by all Tribal leaders to voters that there would be “no addi-
tional casinos in the Phoenix-metro area,” must be held to have unilaterally modi-
fied any such agreement.

To protect our tribal gaming exclusivity and the unique compact structure that
allows non-gaming Tribes to receive substantial gaming revenue, and to protect
Phoenix-metro cities from having additional and unwanted casino-reservations
sprouting up on county islands within their boundaries, the Senate must pass H.R.
1410, the “Keep the Promise Act of 2013.”

1. H.R. 1410

H.R. 1410 would bring some common sense to this situation and clarify that no
tribe may conduct gaming on lands taken into trust after April 9th, 2013, as was
promised by the Arizona Tribes. H.R. 1410 would not amend any federal law. The
bill would not take any lands away from Tohono O’odham, nor will it prevent any
lands from going into trust. The bill will simply prohibit tribes from breaking the
promises repeatedly made to voters—that there would be “no additional casinos in
the Phoenix metropolitan area” during the term of the current compacts.

H.R. 1410 keeps the promises that the tribes of Arizona made to the State of Ari-
zona and the voters that there would be “no additional casinos in the Phoenix-metro
area” for the duration of the voter-approved gaming compacts. In our view, H.R.
1410 ratifies the agreement that the State and tribes of Arizona reached when they
established a limited structure of Indian gaming in Arizona. Importantly, this bill
does not amend federal law, it does not target any specific tribe, nor does it prevent
Tohono from placing land into trust. H.R. 1410 is limited in geographic scope to the
Phoenix metropolitan area, it applies uniformly to all Arizona tribes, including Salt
River, and applies only until the expiration of the current negotiated compacts.

As we near the end of our current compacts in about 2026, all interested parties
within Arizona can negotiate what gaming structure should exist in the State. Clari-
fying legislation like H.R. 1410 is extremely common in Indian Country. Congress
routinely includes various restrictions on legislation involving Indian land, particu-
larly gaming. For instance, it is not unusual for Congress to revisit existing statutes
to clarify the party’s intent, so long as the legislation is narrowly tailored.! This
is a proper and necessary role for Congress.

1 See e.g., the Rhode Island Indian Claims Settlement Act, ratifying an agreement between
the State of Rhode Island and the Narragansett Tribe, and settling the Tribe’s land claims, was
enacted in 1978 without a provision regarding gaming. 25 U.S.C. §1701 et seq. Congress subse-
quently amended the Rhode Island Indian Claims Settlement in 1996 to explicitly prohibit gam-
ing pursuant to IGRA. See 25 U.S.C. §1708(b) (“For purposes of the Indian Gaming Regulatory
Act (25 U.S.C. 2701 et seq.), settlement lands shall not be treated as Indian lands”). See also,
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This continues to be a consistent practice of Congress and is one that the Depart-
ment of the Interior has vocally supported in the past. This Congress alone, there
have been two bills (H.R. 2388 and H.R. 507) that passed both chambers and would
place lands in trust on behalf of Tribes while simultaneously prohibiting the benefit-
ting Tribes from using the lands for gaming. H.R. 2388, which will place Federal
land in trust for the benefit of the Shingle Springs Band of Miwok Indians stipu-
lates that “class IT and class III gaming under the Indian Gaming Regulatory Act
(25 U.S.C. §2701 et seq.) shall not be permitted at any time on the land taken into
trust.” The Department of the Interior testified in support of the bill despite its pro-
hibition on gaming. Both chambers have also passed H.R. 507, the Pascua Yaqui
Tribe Trust Land Transfer Act, which would place Federal land into trust for the
benefit of the Pascua Yaqui Tribe. Although the bill has no relevance to gaming,
it stipulates that, “The Tribe may not conduct gaming activities on the lands held
in trust under this Act, as a matter of claimed inherent authority, or under the au-
thority of any federal law, including the Indian Gaming Regulatory Act (25 U.S.C.
§2701 et seq.) or under any regulations thereunder promulgated by the Secretary
or the National Indian Gaming Commission.”

Beyond these two bills which will likely be signed into law by the President in
the coming days or weeks, there have been numerous other bills introduced in this
Congress that also restrict or prohibit the ability of Tribes to game on trust land.?2
Perhaps the most shocking example of legislation restricting the right of a Tribe to
game is the Lumbee Recognition Act, which has been introduced as S. 1132 and
H.R. 1803 in the Senate and House of Representatives, respectively. This bill, which
would restore federal recognition to the Lumbee Tribe after being terminated by an
Act of Congress in the 1950’s, only partially restores the rights of the Tribe. The
legislation includes a gaming prohibition which provides that “The tribe may not
conduct gaming activities as a matter of claimed inherent authority or under the
authority of any Federal law, including the Indian Gaming Regulatory Act (25
U.S.C. 2701 et seq.) or under any regulations thereunder promulgated by the Sec-
retary or the National Indian Gaming Commission.” Furthermore, Department of
the Interior Assistant Secretary-Indian Affairs Kevin Washburn testified in support

the Colorado River Indian Reservation Boundary Correction Act, to clarify or rectify the bound-
ary of the Tribe’s reservation while also including a provision prohlbltmg gaming (“Land taken
into trust under this Act shall neither be considered to have been taken into trust for gaming
nor be used for gaming (as that term is used in the Indian Gaming Regulatory Act (25 U.S.C.
2701 et seq.)”), Pub. L. 109-47 (Aug. 2, 2005); Congress passed legislation to waive application
of the Indian Self-Determination and Education Assistance Act to a parcel of land that had been
deeded to the Siletz Tribe and Grand Ronde Tribe in 2002 but also included a gaming prohibi-
tion provision (“Class II gaming and class III gaming under the Indian Gaming Regulatory Act
(25 U.S.C. 2701 et seq.) shall not be conducted on the parcel described in subsection (a)”) Pub.
L. 110-78 (Aug. 13, 2007); Congress clarified the Mashantucket Pequot Settlement Fund, 25
U.S.C. §1757a to provide for extension of leases of the Tribe’s land but provided that “No entity
may conduct any gaming activity (within the meaning of section 4 of the Indian Gaming Regu-
latory Act (25 U.S.C. 2703)) pursuant to a claim of inherent authority or any Federal law (in-
cluding the Indian Gaming Regulatory Act (25 U.S.C. 2701 et seq) and any regulations promul-
gated by the Secretary of the Interior or the National Indian Gaming Commission pursuant to
that Act) on any land that is leased with an option to renew the lease in accordance with this
section.”), Pub. L. 110-228 (May 8, 2008); Congress passed the Indian Pueblo Cultural Center
Clarification Act which amended Public Law 95-232 to repeal the restriction on treating certain
lands held in trust for the Indian Pueblos as Indian Country with the explicit clarification that
although it was Indian Country it could not be used for gaming (“Gaming, as defined and regu-
lated by the Indian Gaming Regulatory Act (25 U.S.C. 2701 et seq.), shall be prohibited on land
held in trust pursuant to subsection (b).”) Pub. L. 111-354 (Jan. 4, 2011).

2See H.R. 931, a bill to amend the Siletz Tribe Indian Restoration Act with the caveat that
“any real property taken into trust. . . . shall not be eligible, or used, for any gaming activity
carried out under the Indian Gaming Regulatory Act (25 U.S.C. 2701 et seq.)”; H.R. 841, a bill
to make technical corrections to the Grand Ronde Reservation Act but stipulating that no acqui-
sitions made under the Act will be eligible for gaming unless they are located within a very
narrow geographic area; H.R. 3313, the Santa Ynez Band of Chumash Mission Indians Land
Transfer Act of 2013, which would authorize the acquisition of trust land for the benefit of the
Santa Ynez Band of Chumash Mission Indians but explicitly prohibits the Tribe’s right to game
on those lands “(1) as a matter of claimed inherent authority; or (2) under any Federal law,
including the Indian Gaming Regulatory Act. . . .”; S. 2465, the Albuquerque Indian School
Land Transfer Act, which would require the transfer of four parcels of Federal land in trust
for the benefit of the nineteen (19) Indian Pueblos in the State of New Mexico while noting that
the lands cannot be used for gaming; and H.R. 1225, the Samish Indian Homelands Act of 2013,
which would direct the Secretary of the Interior to place certain lands into trust for the Samish
Indian Nation while providing that “the Tribe may not conduct on any land taken into trust
pursuant to this act any gaming activities (1) as a matter of claimed inherent authority; or (2)
under any Federal law (including the Indian Gaming Regulatory Act (25 U.S.C. §2701 et seq.)
(including any regulations promulgated by the Secretary or the National Indian Gaming Com-
mission pursuant to that Act)).”
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of the Lumbee Recognition Act and even noted the gaming prohibition in his testi-
mony. This is one of two bills that would provide federal recognition while simulta-
neously creating a class of Tribes whose inherent right to game has been extin-
guished. 3

Accordingly, any arguments that the H.R. 1410 creates dangerous precedent are
wrong and inconsistent with common Congressional practice, and the Department’s
recent positions.

The Community supports H.R. 1410 because it is narrow in scope, does not impact
tribal sovereignty and is the simplest solution to this current threat to Indian gam-
ing in Arizona. This legislation makes express what had been the common under-
standing of the parties that negotiated the existing gaming compacts in Arizona.

II. The “Prop 202” Promises and Tohono’s Secret Plan for a Phoenix Casino

We believe the existing tribal-state gaming compacts in Arizona to be the model
in the Indian gaming industry. The compact strikes a precise balance between trib-
al, state, and federal interests; places limits in both the number of machines and
facilities; and provides benefits to gaming and non-gaming tribes, the State, local
municipalities, and charities throughout Arizona. However, those who benefit most
from the compact are the citizens of Arizona who approved the tribal-state compacts
through a voter referendum based on the promise of no additional casinos in the
Phoenix area until 2027 and no gaming in neighborhoods.

Prior to the passage of the voter approved ballot initiative (“Prop 202”) which cul-
minated in the existing Tribal-State gaming compacts, tribal leaders held extensive
negotiations on an acceptable framework for all tribes. Negotiations with the State
were preceded by 16 tribal leaders, including Tohono’s, signing an Agreement in
Principle to make a good faith effort to maintain a collaborative relationship in com-
pact renegotiations.

Specifically, in the Agreement in Principle Tohono’s Chairman and other Tribal
leaders expressly agreed “to make a good faith effort to develop and maintain con-
sistent positions regarding the terms and issues at issue with the State of Arizona
in compact negotiations.” Further, Tohono’s Chairman, on behalf of his Tribe, ex-
pressly agreed to “make a good faith effort to notify other Tribal Leaders if they
believe that they cannot abide by this Agreement or that they must take positions
or actions inconsistent with those of the other Tribal Leaders.”

Tribes negotiated in good faith with each other (or so we thought at the time) to
craft a model tribal-state gaming compact that preserved tribal exclusivity for casino
gaming, greatly reduced the number of authorized casinos in the State, allowed for
larger casinos and machine allotments with the ability to expand machine allot-
ments through transfer agreements with rural and non-gaming tribes.

In the negotiations, the Salt River Pima-Maricopa Indian Community and the
three other Phoenix-metro area tribes (Ak-Chin Indian Community, Gila River In-
dian Community, and the Fort McDowell Yavapai Nation) each had to give up their
rights under the compacts then in effect to build one additional casino in the Phoe-
nix-metro area. Tohono O’'odham was aware of this concession, and knew that it was
a key concession the State of Arizona needed if negotiations were to move forward.

However, it was only recently discovered in the State of Arizona’s litigation
against Tohono, that Tohono had begun actively working to investigate and pur-
chase casino land in the Phoenix-metro area more than a year and a half before the
conclusion of compact negotiations and approval of the tribal-state compacts by the
voters. In light of Tohono’s commitment to notify other Tribes if they would “take
positions or actions inconsistent with those of the other Tribal Leaders,” it was a
profound shock for the State of Arizona and the 16 other Tribes who negotiated the
compact with Tohono to discover that Tohono had strategically acted to open a
Phoenix-metro casino while each of the four Phoenix-metro Tribes were giving up
our rights to operate another casino, and while the Tribes and State were promising
voters that there would be “no additional casinos in the Phoenix-metro area.”

The brief chronology below highlights some (but not all) examples of when the so-
called “Prop 202” promises and related statements were made, and outlines some
(but not all) of Tohono’s behind-the-scenes activities during compact negotiations to
secretly secure casino land in the Phoenix-metro area.

NOTE: The Tohono activities shown in italics below were not known by any of
the 16 other Tribes who participated in the negotiations nor by the State until
the facts were recently disclosed in the course of the State’s litigation against

3The other bill is the Thomasina E. Jordan Indian Tribes of Virginia Federal Recognition Act
of 2013 (S. 1074 and H.R. 2190), which would provide federal recognition to a number of Vir-
ginia tribes but not allow those tribes to game.
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Tohono. The activities shown in regular type were known to all negotiating
Tribes and the State.

1999—Compact negotiations began. Sixteen Tribes, including Tohono, signed the
Agreement in Principle under which each Tribe agreed to “make a good-faith effort
to notify other Tribal Leaders if they believe that they cannot abide by this Agree-
ment or that they must take positions or actions inconsistent with those of the other
Tribal Leaders.”

March 15, 2001—Representatives of a corporation owned and created by Tohono
O’odham under tribal law, named Vi-ikam Doag Industries (“VDI”), an entity tasked
with locating land in the Phoenix-metro area for the Tohono casino, met and notes
of the meeting reflect they discussed the “possibility of doing a casino” and that they
were “interested in buying a piece of land and putting a casino on it.”

March 18, 2001—VDI corporate representatives met with Mr. Curry, Tohono
O’odham’s Assistant Attorney General and its lead compact negotiator. VDI notes
of that meeting show discussion included “gaming compact-unsure what will hap-
pen.” The notes also disclosed a plan to “put in a shell company—need to keep it
quiet especially when negotiations on compact at stake.”

June 26, 2001—VDI meeting with Tohono San Lucy District Council was tape re-
corded and transcript shows discussion focused on “casino on the west end of Phoe-
nix.” “[Wle didn’t want to publicize that because of the confidentiality.” The project
was “a confidential issue”, that Tohono representatives were “holding it as confiden-
tial, because we don’t want, you know, people to know we are seriously considering
this.” If the information about the secret casino plan leaked out, “there’s going to
be a lot of resistance from, you know, the general public.”

February 20, 2002—The State of Arizona and 17 Tribes reach agreement on major
terms of the new compact. The new compact would require that each Phoenix-metro
tribe (Gila River, Fort McDowell, Salt River, and Ak-Chin) to give up its right under
the then-existing compacts to operate one additional casino, so there would be no
more than seven casinos in Phoenix metro area. (In 2002, there were only seven ca-
sinos operating in the Phoenix-metro area). At this time the 17 Tribes and the Ari-
zona Indian Gaming Association (AIGA) began efforts to get the Arizona legislature
to approve the negotiated compact. On February 20, 2002, Governor Hull issued a
news release advising the public and media that the “Major points in the [nego-
tiated] agreement include. . .Number of casinos. . .No additional casinos allowed in
the Phoenix metropolitan area and one additional casino in the Tucson area.”

February 20, 2002—The Arizona Republic reported that under the compact nego-
tiated between the State and Tribes, “[m]etro Phoenix will see no new casinos; the
number is frozen at seven.”

February 21, 2002—The Arizona Republic again reported that under the nego-
tiated compact “metro Phoenix will see no new casinos.”

February 21, 2002—A spokesperson for the State, Christa Severns, announced on
radio that under the new compact, “we’re not going to see any more [casino] facili-
ties in the Phoenix area.”

February 22, 2002—The Arizona Republic in an editorial stated that under the
compact “Phoenix metro area would be limited to seven casinos, the number cur-
rently in operation.”

February 27, 2002—Steve Hart, the State’s primary negotiator and Director of the
State’s Department of Gaming, and David LaSarte, the Executive Director of the Ar-
izona Indian Gaming Association, appeared together on Phoenix public television.
Hart stated that the number of casinos in the Phoenix area “is seven today and for
the length of this Compact, 20 years, that’s the number of casinos that will be in
the-kind of greater Phoenix metro area.”

March 7, 2002—An article in the Arizona Republic reported that David LaSarte,
Executive Director of the Arizona Indian Gaming Association, “pointed out that the
agreement freezes the number of casinos in the metro Phoenix area at seven.”

March 11, 2002—Tohono’s San Lucy District and its corporation, VDI, sign a
“Confidentiality Agreement” with a realtor hired to find suitable casino land in the
Phoenix-metro area.

March 18, 2002—The Tucson Citizen ran an editorial by David LaSarte, Execu-
tive Director of the Arizona Indian Gaming Association, which reported that under
the compacts, “No additional casinos could be built in the Phoenix area.”

March 28, 2002—The Tucson Weekly reported that under the compact negotiated
between the 17 Tribes and the State, “there would be no more casinos allowed in
the Phoenix metro area.”

March 28, 2002—Officers in Tohono’s corporation, VDI, met and meeting notes re-
flect discussion about “West [Phoenix is] not covered with casino, . . . .the Nation
wants to have another casino . . ..We may be the only game in town.”
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April 2, 2002—The Arizona Republic reported on the negotiated compact. “[TThe
accord [Governor] Hull negotiated also would keep the number of Phoenix-area casi-
nos at the current seven . . .”

April 8, 2002 -David LaSarte, Executive Director of the Arizona Indian Gaming
Association, testified before the Arizona legislature on behalf of the Association and
said that one of the “most important items within the agreement include[s] the limi-
tation of facilities in the Phoenix-metro area to the current number [that is, seven]
and allows the possibility for only one additional facility in Tucson.”

April 13, 2002—VDI meeting transcript reflects discussion included, “And the
Tucson market is saturated . . .But , you know, again, there’s nothing on the west
end of Phoenix.”

April 19, 2002—Arizona Governor Hull wrote a letter to State Senate President
Randall Gnant, in which Governor Hull reported that under the legislative bill ap-
proving the negotiated compact, “there will be no additional [casino] facilities in the
Phoenix metropolitan area . . .”

April 25, 2002—Arizona Governor Hull wrote an editorial published in the Ari-
zona Republic in which she stated that under the negotiated compact, “Phoenix will
keep the same number of casinos . . .”

June 10, 2002—VDI internal email states “yesterday at the Task Force meeting
we discussed the West Phx Property [and] it was understood that VDI can proceed
with the escrow, . . .[but] the decision is not final until the studies are completed.”

June 19, 2002—VDI meeting transcript discloses further discussion about
Tohono’s secret Phoenix casino project—“this is kind of a confidential deal.” Few
people know about it “because, again, it’s limited because of the confidentiality situ-
ation.”

August 22, 2002—VDI meeting minutes discuss the purpose of the meeting was
to update Board members who did not attend “yesterday’s meeting with the [Na-
tion’s] Gaming Board, the Commerce Committee, TON Chairman, Investment Com-
mittee Chairperson and the Treasurer. The [State of Arizona] governor wants to re-
duce the total numbers of casinos; every Tribe had one casino taken away except
TON . . .”

August 22, 2002—VDI meeting transcript shows discussion; “Because if that’s
going to be the position of the State, they don’t want any more casinos around the
Phoenix area, then they’re going to fight it . . .Which is why we really want to wait
until the initiative passes before it gets out.”

The 17 Tribes and the Arizona Indian Gaming Association (AIGA) continued their
political campaign seeking Arizona voter approval of the negotiated compact in Prop
202. AIGA published and widely distributed a campaign pamphlet for voters entitled
“Answers to Common Questions,” which stated that “major funding” for the voter
pamphlet was provided by Tohono O’odham and three other tribes. Tohono O’odham
contributed approximately $1.8 million in support of the campaign and was listed
as a supporter of the Prop 202 campaign materials. The voter pamphlet, paid for
in part by Tohono, explained to voters:

“Q. Does Prop 202 limit the number of tribal casinos in Arizona?

A. Yes. In fact, Prop 202 reduces the number of authorized gaming facilities on
tribal land, and limits the number and proximity of facilities each tribe may op-
erate. Under Prop 202, there will be no additional facilities authorized in Phoe-
nix, and only one additional facility permitted in Tucson.”

September 4, 2002—Tohono’s corporation, VDI, received a casino Feasibility Re-
port from their California gaming consultant who had secretly inspected all seven
existing Phoenix-metro area casinos. The Report recommended that the Tohono ca-
sino not be “located.further west that the Glendale area” because it “would attract
two to three times more volume” than other possible west Phoenix sites.

September 14, 2002—The Arizona Republic ran an article that included a state-
ment by Arizona Governor Hull that “[v]oting ‘yes’ on Proposition 202 ensures that
no new casinos will be built in the Phoenix metropolitan area . . .for at least 23
years.”

September 19, 2002—VDI meeting transcript reflects alarm about a possible leak
of information. “So there is some type of information going out or a leak.” Discussion
emphasized that possible leaks about the secret plan are “still a concern out there,
especially prior to the propositions coming up for election . . .So we just need to
be careful about, you know, things getting out and spoiling it.”

The official Secretary of State’s Voter Guide for the November 5, 2002 General
Election provided arguments for and against adoption of Proposition 202. Arizona
Governor Hull urged approval of Proposition 202, explaining to voters:
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“Voting ‘yes’ on Proposition 202 ensures that no new casinos will be built in the
Phoenix metropolitan area and only one in the Tucson area for at least 23
years. Proposition 202 keeps gaming on Indian Reservations and does not allow
it to move into our neighborhoods.”

In the Voter Guide, Arizona Attorney General Janet Napolitano also argued for
approval of Proposition 202, stating: “Most Arizonans believe casino gaming should
be limited to reservations. I agree . . . [Prop 202] also prevents the introduction of
casino gaming, such as slot machines, by private operators into our neighborhoods.”

September 25, 2002—According to an Arizona Department of Gaming Memo-
randum dated October 2, 2002, a Town Hall meeting was held in Tucson moderated
by a representative from Governor Hull’s office. The purpose of the meeting was to
discuss the pros and cons of the gaming propositions on the ballot. According to the
Memorandum, current Tohono O’odham Chairman, Mr. Ned Norris, represented the
Tohono O’odham Nation. The Memorandum recounts that “Mr. Norris said that 201
[a competing ballot proposition] will open gaming into cities and that the citizens
of Arizona have, repeatedly over the years, expressed their desire to keep gaming
on the reservation.”

September 29, 2002—The Arizona Republic reported that Proposition 202 “stipu-
lates that no more casinos could be built in Maricopa County.”

October 22, 2002—The Arizona Republic ran an unsigned editorial stating that
Proposition 202 “would not allow any new casinos to be built in the metropolitan
Phoenix area.”

October 23, 2002—The Arizona Republic ran an article reporting that Proposition
202 “would not permit any new casinos in Maricopa County.”

October 25, 2002—VDI meeting transcript shows discussion about the secret ca-
sino plan and that “we are . . .a week and a half, two weeks away from the
vote . . .And you know, assuming that it is [Prop] 202 that passes, then, you now,
we’ll proceed in how we need to make that project develop.”

October 28, 2002—David LaSarte, Executive Director of the Arizona Indian Gam-
ing Association, appeared on television and stated that “They [the 17 Tribes Coali-
tion] voluntarily made it so that there will be no new casinos in Phoenix.”

October 29, 2002—VDI notes of a meeting with Tohono San Lucy District Council,
attended by Mr. Curry, Tohono Assistant Attorney General and its lead compact ne-
gotiator, reflect, “Hold off until the election is over.” Transcript continues, “again,
you know, propositions are about to be voted on November 5th . . .[Wle have been
told, you know, that this information should be held in confidence, because they are
concerned regarding information leaking out.”

November 5, 2002—Arizona voters narrowly approved Proposition 202 by a vote
of 50.9 percent to 49.1 percent. Between November 1999 and December 2002, Ari-
zona Tribes met privately over 85 times on compact negotiations and the voter cam-
paign. During the same period, Tribes had over 35 meetings with the State regard-
ing compact negotiations and the voter campaign.

November 6, 2002—An Article published by the Tucson Citizen reported that Prop
202 was approved by the voters. Tohono O’odham Nation Chairman at the time, Ed-
ward Manuel, who signed the 1999 Agreement in Principle among Tribes, was
quoted as saying: “To us, this is a major victory. We stayed together. We stayed
united. We will try to keep working on that to keep the unity together.”

December 4, 2002—One month after voters approved Proposition 202, Tohono
O’odham signed its new compact.

February 10, 2003—Transcript of VDI’s meeting shows discussion regarding the
new compact: “[TThe compact has been signed, and so there are no more real con-
cerns that might jeopardize our chances on this discussion. So I think they’re ready
to move forward.”

February 21, 2003—VDI memorandum to Tohono’s San Lucy District Council:
“Due to the push by the Commerce Committee, Gaming Authority, and the Nation
to move forward with the West Phoenix Project, we felt the need to provide a writ-
ten update now . . .TOGA [Gaming Authority], Commerce Committee, and the
Chairman made a very big commitment to move and push this project as quickly
as we can so that we do not miss out on the opportunity.”

February 23, 2003—VDI Minutes reflect discussion of possibly using the Gila
Bend Act to acquire land and build a casino in the Phoenix-metro area, “but politi-
cally we might have problems. If we decide to, we need to put in escrow and it needs
to be kept confidential for the time being.” VDI meeting transcript reflects this dis-
cussion: “I just hope too that, in terms of the political (inaudible) that’s going to be
coming, that some of the metro tribes over there don’t come back and jump on us
too . . .Might Gila River or Salt River indicate that it’s a violation of the 202 (in-
audible) metro area [inaudible]? . . .Well that’s what I said in terms of the political
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impact, is that even- even those metro tribes, particularly those three that are right
there, might—might say something. But that’s a big question mark. That’s all.”
March 12, 2003—Tohono created a shell corporation in the State of Delaware in
order to secretly buy land for a Phoenix-metro area casino.
August 21, 2003- Tohono’s Delaware shell corporation bought the 54-acre parcel
in the Phoenix-metro area.

In January 2009, Tohono announced its intentions and filed its application to ac-
quire the 54-acre Phoenix-metro parcel in trust as a reservation. Upon hearing of
Tohono O’odham’s plans to open a casino in the Phoenix-metro area, many Arizona
Tribes who for several years had negotiated the compact with Tohono signed letters
and passed resolutions formally opposing the plan, including the (1) Ak-Chin Indian
Community, (2) Fort McDowell Yavapai Nation, (3) Gila River Indian Community,
(4) San Carlos Apache Tribe, (5) Tonto Apache Tribe, (6) White Mountain Apache
Tribe, (7) Salt River Pima-Maricopa Indian Community, (8) Pueblo of Zuni, (9)
Hualapai Tribe, (10) Cocopah Tribe, (11) Quechan Tribe, and the (12) Yavapai-
Apache Nation. The reasons given by all these tribes was that Tohono’s plans vio-
lated the promises made by Tribes to Arizona voters in Prop 202 and threatened
tribes’ exclusive right to operate casinos in the state.

On April 29, 2011, the member Tribes of the Arizona Indian Gaming Association
passed a formal Resolution reaffirming the Tribes’ Proposition 202 promises. Pre-
dictably, Tohono voted against the Resolution.

Then, on June 29, 2011, in the State’s litigation against Tohono O’odham, Tohono
filed an Answer in court which admitted that in the midst of the Prop 202 campaign
conducted by the 17 Tribes including Tohono O’odham—a campaign for approval of
a compact that would require other Tribes to reduce the potential number of casinos
in the Phoenix metro area—Tohono was simultaneously trying to buy Phoenix-metro
land for a casino. Tohono O’odham also admitted that various parties “characterized
the provisions of Proposition 202 requiring most tribes to give up the right to one
gaming facility as ‘no additional facilities authorized in Phoenix, and only one addi-
tional facility permitted in Tucson’ and that Tohono O’odham did not contradict
those statements.” Tohono admitted “that it participated in the negotiations that led
to Proposition 202, supported Proposition 202, and entered into a new compact in
2002 after the voters approved Proposition 202.” Finally, Tohono admitted “that in
2002 it was considering the possibility of acquiring property in the Phoenix metro-
politan area for gaming purposes; that it did not disclose that it was considering
such an acquisition; and that it had no obligation to make such a disclosure” to
other Tribes, to the State, or to the voters.

Tohono Chairman Norris has not denied, because he could not, that the 17 tribe
coalition had made promises directly to the Arizona voters that there would be “no
additional casinos in the Phoenix metropolitan area.” Remarkably, when confronted,
his response to some of these Tribes was, “those are just words on a publicity pam-
phlet.” As children, one of the most fundamental and important lessons we all
learned from our parents was, “keep your promises.” This principle has been taught
for millennia. “Never promise more than you can perform.” (Publius Syrus, First
Century B. C., Maxim 528). Dishonesty finds no haven, even in publicity pamphlets.

It is not an easy thing to talk about a lack of “good faith”, and we do so reluc-
tantly. However, we ask the Senate to act on H.R. 1410, so that in future years,
we will not have to look back and say to our children that “we should have done
something.”

III. Commercial Gambling Interests Have Long Opposed Tribal Gaming
Exclusivity in Arizona

Commercial gambling interests have worked to get authorization through legisla-
tive action or an Initiative to conduct commercial gaming in Arizona since the first
tribal compacts were signed in 1993. Due to the concerted and persistent efforts of
Arizona Tribes, these efforts have failed to date. If Congress fails to act to stop
Tohono’s effort to open a casino and, as a result, Tribes are viewed by the Legisla-
ture or public as breaking the promise that there would be “no additional casinos
in the Phoenix-metro area,” Tribes very likely will not be able to defeat efforts to
open up the State to commercial gaming. Tribes would no longer have exclusivity,
and all Tribes, both gaming and non-gaming would be significantly harmed.

To get a sense of this on-going threat to our Tribal gaming exclusivity, we high-
light below a brief snapshot of the recent activity targeted to bringing commercial
gaming to Arizona off of reservations.

Article, Racino: A key budget option for the Arizona Legislature, J. Heiler, July
21, 2009
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Article, OpEd, Senator Steve Pierce: Boosting Arizona’s Economy, How Racinos
Could Save Our State, S. Pierce, May 12, 2011

Editorial, Racinos Could Bring Much-Needed Revenue, The Daily Courier, Janu-
ary 20, 2011

Editorial, Maybe Racinos Aren’t Such A Bad Idea, The Paulick Report, January
27, 2011

Application to the Arizona Secretary of State for an Initiative Petition (to
“permit[] racetracks and private casinos to operate in Arizona”), C. Nicholson,
December 9, 2011

H.B. 2220, First Regular Session 2011, Arizona House of Representatives, Re-
lating to Horse and Dog Racing

Committee on Natural Resources and Rural Affairs, Arizona State Senate, First
Regular Session, Hearing scheduled for October 30, 2013 on “Discussion of 2002
Ballot Initiative Proposition 202,” (Hearing later cancelled)

S. B. 1468, Second Regular Session 2014, Arizona Senate, Relating to Gambling

The primary organization that Arizona Tribes formed to promote their common
interests in Indian gaming is the Arizona Indian Gaming Association (AIGA). In
2009 in response to specific threats from commercial gaming companies, including
out of state racino operators, Arizona Tribes also formed Arizonans for Tribal Gov-
ernment Gaming (ATGG). (I am currently the Chair of ATGG and on the Executive
Committee of AIGA.)

A critically important mission of both AIGA and ATGG is combatting the efforts
of commercial gaming interests, from both within the State of Arizona and outside
the State, to gain a foothold in Arizona. Countless hours and many millions of dol-
lars have been spent to combat these efforts. Given Arizona’s burgeoning population
and particularly the population concentration in the Phoenix metropolitan area, we
know that Arizona is a prime target for the expansion of commercial gaming.

Historically, when commercial gaming interests attempted to expand into Arizona,
they would target the Tribes’ exclusivity as an argument in favor of their expansion
efforts. These arguments have never succeeded with the Legislature or the voters
because they understand that tribal gaming on reservations was unique and limited
and that the Tribes had a well-established track record of delivering on their prom-
ises and honoring the terms of their compacts. If the Tribes are now viewed, due
to the claims of sovereign immunity and deceit of the Tohono O’odham, as breaking
their promises and engaging in off reservation gaming, then these arguments will
gain credence and the Tribes’ exclusivity will be forever lost.

IV. The Tohono O’°odham Nation’s Deceit is Calculated to Break Promises
Made to the State of Arizona and the Voters of Arizona and Prop up
Their Thriving Gaming Enterprise

Tohono O’odham’s actions constitute the deliberate effort of one tribe to use decep-
tion and sovereign immunity as political tools to make and break promises for pecu-
niary benefit. The Tohono O’odham Nation already has very successful gaming en-
terprise. Tohono O’'odham maintains two casinos in the Tucson metropolitan area
and an additional casino in Why, Arizona. Additionally, under the current gaming
Compact, Tohono O’odham is allowed to develop a fourth casino on their existing
reservation lands, including in the Tucson metropolitan area. H.R. 1410 would not
impact the Tribe’s existing three casinos or impact its ability to develop a fourth
casino on its existing reservation or on its aboriginal lands.

Tohono O’odham’s success in gaming goes back to early 1992, when the State of
Arizona and certain Arizona tribes, including Tohono O’'odham were at a standoff
regarding Indian gaming in the State. To overcome legal challenges and political op-
position, the tribes repeatedly made statements that no gaming could occur outside
of existing reservations without the concurrence of the Governor. During Federal
District Court mediation with the State in 1993, Tohono O’odham submitted a docu-
ment, “Comparison of Compact Proposals,” which argued that the State of Arizona’s
insistence on compact provisions requiring the Governor’s concurrence for any off-
reservation gaming was unnecessary because “existing federal law requires the Gov-
ernor’s concurrence. This is adequate protection to the State and local interests.”
Tohono O’odham Nation’s Comparison of Compact Proposals at 11, No 93-0001 PHX
(D. Ariz. Jan. 19, 1993). In a brazenly calculated reversal, Tohono O’odham now
claims that a legal loophole allows it to unilaterally pursue a casino off existing res-
ervation lands without the concurrence of the Governor of Arizona or any input from
any of the local communities.

Further, on June 8, 1993, tribal representatives met with staff for the State legis-
lature and provided a handout entitled “After Acquired Lands,” which stated that
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“lalnother exception to the prohibition of gaming on after acquired lands is when
the lands are taken into trust as part of a settlement of a land claim. This will not
effect [sic] Arizona because aboriginal land claims in Arizona have already been set-
tled pursuant to the Indians Claims Commission Act of 1946.” The handout was dis-
tributed on behalf of all tribes present, including Tohono O’odham. Once State offi-
cials had received these assurances, the Governor of Arizona entered into gaming
compacts with the tribes to allow tribal gaming in Arizona.

Tohono O’odham has also asserted, through its attorneys, its right to open all four
of its authorized casinos in the Phoenix metropolitan area on land acquired under
the Gila Bend Act. These brazen contentions demonstrate that Tohono O’odham in-
tends to repeat its pattern of deception wherever advantageous, and will do so re-
gardless of the promises made or the toll on all other Arizona tribes. This deliberate
policy of deceit, which is calculated to avoid court review, leaves Congress as the
only forum that can protect the promises made to the people of Arizona.

V. Congress is the Only Institution that Can Provide Accountability on this
Matter

Tohono O’odham made the calculated decision of using sovereign immunity as a
shield to preclude any review of its deceitful actions during the compact negotiations
and Prop 202 campaigns of the early 2000’s. While Tohono tells members of Con-
gress to let the court address this matter, in court, Tohono argues that the court
does not have the jurisdiction to review its actions. Definitive action by Congress
is therefore necessary to resolve, once and for all, the intent of the Arizona gaming
compacts and more importantly, preserve the deal that was struck in 2002.

The State of Arizona filed a complaint in federal court against Tohono O’odham
in 2011 alleging that Tohono “had a secret plan at the time it was negotiating the
Compact to build a gaming facility in the Phoenix metropolitan area., notwith-
standing its contrary representations” to the State and the public. These “represen-
tations induced the State to enter into the Compact, and the State would not have
signed the Compact had it known of the Nation’s plans.” In another claim, the State
alleged that the Nation “materially and fraudulently misrepresented that it had no
plans.to open a gaming facility in the Phoenix metropolitan area,” and that the
“State’s assent to the Compact was induced by the Nation’s misrepresentations and
intentional failures to disclose material facts.”

The Tohono O’odham raised tribal sovereign immunity and completely avoided
scrutiny of legal claims filed by the State of Arizona that Tohono acted with fraud
in negotiating its gaming compact, misrepresented facts during the negotiations,
and made promises intending that the State rely on them to its detriment. Due to
sovereign immunity, the federal court dismissed the fraud, misrepresentation and
promissory estoppel claims, even though the court stated that “Plaintiffs’ evidence
would appear to support a claim for promissory estoppel [but] it is barred by sov-
ereign immunity.”

On May 27, 2014, the U.S. Supreme Court decided a remarkably similar case,
Michigan v. Bay Mills Indian Community. The Court, in a 5 to 4 decision, ruled
that the Bay Mills Tribe could assert tribal sovereign immunity and avoid claims
filed by the State of Michigan that the Tribe’s off-reservation casino was illegal. The
Court repeated several times that it was up to Congress to fix the problem of a tribe
asserting sovereign immunity to avoid legal claims by a State regarding illegal gam-
ing:

“The Constitution grants Congress powers we have consistently described as
plenary and exclusive to legislate in respect to Indian tribes . . . Thus, unless
and until Congress acts, the tribes retain their historic sovereign authority.”
“Our precedents . . .had established a broad principle, from which we thought
it improper suddenly to start carving out exceptions. Rather, we opted to defer
to Congress about whether to abrogate tribal sovereign immunity for off-res-
ervation commercial conduct.”

“Congress exercises primary authority in this area and remains free to alter
what we have done . . .”

“[I]t is fundamentally Congress’ job, not ours, to determine whether or how to
limit tribal immunity.”

”[W]e decline to revisit our case law, and choose instead to defer to Congress.”

Opinion at 5, 7, 16, 17, and 21 (internal citations and quotations omitted).

More succinctly, Justice Scalia dissented and wrote:

In Kiowa Tribe of Okla. V. Manufacturing Technologies, Inc., 523 U.S. 751
(1998), this Court expanded the judge-invented doctrine of tribal sovereign im-
munity to cover off-reservation commercial activities. I concurred in that deci-
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sion. . . . I am now convinced that Kiowa was wrongly decided; that, in the in-
tervening 16 years, its error has grown more glaringly obvious. . . . Rather
than insist that Congress clean up a mess that I helped make, I would overrule
Kiowa. . . .

While the co-sponsors of H.R. 1410 and the Arizona tribes who support it, must
reluctantly be critical of Tohono’s conduct here, it is hard to avoid the fact that
Tohono has, from the outset, repeatedly thwarted the normal process for obtaining
federal approval of Indian gaming, and used sovereign immunity as a shield to insu-
late it from the State’s claims against it for fraud in the inducement, material mis-
representation, and promissory estoppel. Enactment of H.R. 1410 would in no way
abrogate Tohono’s sovereign immunity. That facet of its tribal sovereignty will likely
remain intact in any current litigation surrounding this issue. Any circumstance
where a court would find that immunity to have been abrogated would not arise be-
cause of the Keep the Promise Act. Passage of H.R. 1410 would obviate the need
for the State to continue its suit against Tohono and might result in dismissal of
their claims but this would not result from any repeal of sovereign immunity pursu-
ant to the Keep the Promise Act. In fact, the intent of H.R. 1410 is to address the
issues underlying the fraud, misrepresentation, and promissory estoppel claims
without piercing Tohono’s immunity. However, as the branch of the Federal govern-
ment with plenary power over Indian affairs, it is well within Congress’ authority
to enact this legislation. It is the merits of these claims that the Keep the Promise
Act is seeking to address and Congress is the only institution that can provide ac-
countability in this matter.

VI. Conclusion

The Salt River Pima-Maricopa Indian Community urges Congress to pass H.R.
1410. It is needed to reaffirm the promise that the tribes of Arizona made to each
other, the State of Arizona and voters that there would be “no additional casinos
in the Phoenix metropolitan area” for the duration of the existing compacts. The
clarification does not interfere with Tohono O’odham’s desire to have land taken into
trust. It upholds the status quo in Arizona and does not adversely affect any tribe.
Without this bill, the other Arizona Tribes will suffer because the current gaming
compact structure will absolutely be compromised. We support this legislation.

The CHAIRMAN. Thank you, President Enos, for your testimony.
I appreciate it very much.
Mr. WEIERS. the floor is yours.

STATEMENT OF HON. JERRY WEIERS, MAYOR, CITY OF
GLENDALE, ARIZONA

Mr. WEIERS. Thank you, and good afternoon Chairman Tester
and all the members of the Committee.

I am here today to discuss the proposed controversial tribal ca-
sino in the city of Glendale. I will present my council’s most recent
views on this project, and then also my personal request for swift
action on H.R. 1410, the Keep the Promise Act.

My name is Jerry Weiers, I was born in Deadwood, South Da-
kota. My family moved to Arizona when I was just eight years old.
I am the Mayor of the city of Glendale, a city of 232,000 people,
which is the 72nd largest city in the United States. Before becom-
ing Glendale’s mayor, I served in the Arizona legislature for eight
years.

I supported the Arizona Proposition 202 in 2002, the Bell Initia-
tive, which gave tribes the exclusive right to conduct gaming, but
limited casinos to tribal reservations. One key aspect of the initia-
tive was that there would be no additional casinos in the Phoenix
area.

As a Glendale resident, this was the primary factor in my sup-
port for that proposition. My wife and I chose to live in Glendale
in part because it was not near any of the large Phoenix area casi-
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nos. We believed the initiative preserved our neighborhood as it
was.

Like many Glendale residents, I was blindsided when the Tohono
O’odham Nation announced in January 2009 that it was going to
create a reservation and build a Las Vegas style casino on a 54-
acre county island within our city limits. This announcement came
seven years after the voters approved the Bell Initiative, which we
thought prohibited new casinos in the area. It also came five years
after Raymond Kellis High School opened just across the street
from where Tohono O’'odham was proposing to operate its casino,
a site within two miles of 12,000 homes.

As you can imagine, we were mad. We are mad. The city has
been involved in two lawsuits at an enormous financial cost. The
city council passed a resolution opposing the casino because it
would hurt the interests of our residents. My wife and I were com-
pletely shocked at what we learned while Tohono O’odham and
other tribes were telling voters that there would be no additional
casinos in the Phoenix area, Tohono O’odham was actively looking
to purchase casino land in Glendale. Moreover, they knew what
they were doing was wrong. The tribe went to great lengths to keep
their plans secret from other tribes, local governments and voters.

The deceit did not stop there. Tohono O’'odham had already pur-
chased its Glendale land when the school district announced plans
to build a new Kellis High school just across the street. Tohono
O’odham watched us build the school while continuing to keep its
casino plans secret and said nothing. We never thought our chil-
dren would be across the street from a Las Vegas style casino.

My city has been in chaos for the past five years and the Federal
Government seems unwilling to help us. Last week, after the Inte-
rior Department decision to take the Tohono O’odham’s land into
trust, the city council voted four to three to repeal our 2009 resolu-
tion opposing the casino, and passed a new resolution. This new
resolution says that Glendale does not object to the trust land
being utilized for gaming.

President Kennedy once said, let us never negotiate out of fear.
Well, with few choices left, a slim majority of my council felt that
we had to come to the bargaining table with the TO. Our choice
was not ideal, continue to fight and hope for action from this body,
or give into this casino being forced on us. It is frustrating to be
a city of our size and have no choice on a casino proposed by a trib-
al government that is more than 100 miles away.

It is important to note that Glendale may not be the only city
impacted. Our sister cities know that unless Congress acts, they
may be next. There are over 200 other county islands in the Phoe-
nix metropolitan area. And Tohono O’odham attorneys have said
that the tribe has the right to close its existing three casinos and
open them on these county islands.

We are a test case, but it is the start of a very slippery slope.
If Congress does not act, the entire Phoenix area should be pre-
pared for more off-reservation casinos.

As a former State legislator, I know that if gaming happens in
Glendale, there will be a strong effort in the Arizona legislature to
authorize non-Indian gaming in the State. That will have a dev-
astating effect on all of our tribes. Even if the State legislative ef-
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fort to authorize non-Indian gaming is not successful, these com-
pacts are only valid for another dozen years. At that time, tribes
will have to go back to the voters and after what we have experi-
enced, I can’t say I would blame the voters for questioning agree-
ments of the past.

That is why I urge this Committee to approve H.R. 1410, so that
it may be quickly adopted by the Senate. The bill is not about hold-
ing one tribe back, but preserving its much-needed economic devel-
opment tool for all of Arizona’s tribes.

Thank you once again for the opportunity to testify. I am happy
to answer any questions that you may have, sir.

[The prepared statement of Mayor Weiers follows:]

PREPARED STATEMENT OF HON. JERRY WEIERS, MAYOR, CITY OF GLENDALE, ARIZONA

Good afternoon Chairman Tester and members of the Committee. I am here today
to discuss a proposed and controversial tribal casino in the City of Glendale. I will
present my Council’s most recent views on this project, and also my personal re-
quest for swift action on H.R. 1410, the Keep the Promise Act.

My name is Jerry Weiers. I was born in Deadwood, South Dakota and my family
moved to Arizona when I was 8 years old. I am the Mayor of Glendale, a city of
232,000 and the 72nd largest city in the country. Before becoming Glendale’s Mayor,
I served in the Arizona Legislature for eight years.

I supported Arizona Proposition 202, the 2002 ballot initiative which gave tribes
the exclusive right to conduct gaming, but limited casinos to tribal reservations. One
key aspect of the initiative was there would be no additional casinos in the Phoenix
area.

As a Glendale resident, this was a primary factor in my support for the Propo-
sition. My wife and I chose to live in Glendale in part because it was not near any
of the large Phoenix area casinos, and we believed the initiative preserved our
neighborhood as it was.

Like many Glendale residents, I was blindsided when the Tohono O’odham Na-
tion, who I will refer to respectfully as T.O., announced in January 2009 that it was
going to establish a reservation and build a Las Vegas-style casino on a 54-acre
county island within our City. This announcement came seven years after the voters
approved the ballot initiative which we thought prohibited new casinos in the area.
It also came five years after Raymond Kellis high school opened across the street
E‘om where T.O. is proposing to operate its casino, a site within two miles of 12,000

omes.

As you can imagine, we were mad. The City has been involved in two lawsuits,
at an enormous financial cost. The City Council passed a resolution opposing the
casino because it would hurt the interests of our residents.

My wife and I were completely shocked at what we learned. While T.O. and the
other tribes were telling the voters that there would be no additional casinos in the
Phoenix area, T.O. was actively looking to purchase casino land in Glendale. More-
over, they knew what they were doing was wrong. The Tribe went to great lengths
to keep their plans secret from the other tribes, local governments and voters.

The deceit did not stop there. T.O. had already purchased its Glendale land when
the school district announced plans to build the new Kellis High School across the
street. T.O. watched us build the school while continuing to keep its casino plans
secret and said nothing. We never thought our children would be across the street
from a Las Vegas-style casino.

My City has been in chaos for the past five years, and the federal government
seems unwilling to help us. Last week, after the Interior Department’s decision to
take T.O.’s land into trust, the City Council voted 4-3 to repeal our 2009 resolution
opposing the casino and passed a new resolution. This new resolution says that
Glendale “does not object to the Trust Land being utilized for gaming.” President
Kennedy once said, “Let us never negotiate out of fear.” Well, with few choices left,
a slim majority of my Council felt that we had to come to the bargaining table with
T.O. Our choice was not ideal: continue to fight and hope for action from this body,
or give in to this casino being forced on us. It is frustrating to be a city of our size
and have no voice on a casino proposed by a tribal government more than a hundred
miles away.

It is important to note that Glendale may not be the only city impacted. Our sis-
ter cities know that unless Congress acts, they may be next. There are over 200
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other county islands in the Phoenix metropolitan area. And, T.O. attorneys have
said the Tribe has the right to close its existing three casinos and open them on
these county islands. We are a test case, but it is the start of a very slippery slope.
If Congress does not act, the entire Phoenix area should be prepared for more off-
reservation casinos.

As a former State legislator, I know that if gaming happens in Glendale, there
will be a strong effort in the Arizona Legislature to authorize non-Indian gaming
in the State. And that will have a devastating effect on all Tribes.

And even if the state legislative effort to authorize non-Indian gaming is unsuc-
cessful, these compacts are only valid for another dozen years. At that time, the
tribes will have to go back to the voters. After what we have experienced, I can’t
say I’d blame voters for questioning agreements of the past.

That is why I urge this Committee to approve H.R. 1410 so that it may be quickly
adopted by the Senate. The bill is not about holding one tribe back, but preserving
this much needed economic development tool for all Arizona tribes.

Thank you once again for the opportunity to testify today, and I am happy to an-
swer any questions the Committee may have.

Attachment
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RESOLUTION 20, 5825 NEW SERES

A RESGLUTION OF THE COUNCIL OF THE C(TY OF
GLENDALE, MARICOPA  COUNTY, ARIZONA,
REPEALING RESCLATIGN NOQ, 4246, EXPRESSING THE
CITY'S SUPFORT TO {HE CREATION OF AN INDMAN
RESERVATION ON A PARCEL WITHIN THE GLENDALE
MUNICEPAL FLANNENG AREA.

WHEREAS, In 2093 e Tohono (Podhem Heton purshewd spprovimately 134 208
genesally located ot fae soutnwmst oornor of 1% and Morthern Averuey {the “Trust Lend™);

WHERBAS, the Tahiono Q'odbun Nation has now subinitied snd Teceived approval of an
epplication 1 the Bureaw of Indisn Affaie: to have the Proposed Restrvation Lend taken into
trust by the (14, Governnent and held for the benefit of the Toboro P odbam Mation in order for
the Natjon to oquduct geming activity oo, the tand;

WHEREAS, tw ity Counni? of the ity of Giendale paszed Resolutimn No. 4246 Neow
Seges on Apl 7, 5609 opposing the FTohono DPodbers Matien's mpplisetive fHnd with e
Seardary oF the Irferior and the Bumees: of Tudies AT fo have the Proposed Reservation Land
oy fnie st by B 115, Government 20 opposed e approval of the fand belng wvailibie
raming; and

WHERRAS, House of Repregeniatives Bill 1410 was introduced for legislative
consideration on April 9, 2013;

WHERBAS, the City Counsii of the Oty of Glendale expmeszed ity opposition to Flause
of Tepreseitutives M 1410 “Reep the Promise Act of 20:3° oo Marh 23, 2014 mder
Resolation Ho. 4783 Mew Sertes; and

WHERBAS, ihe Shy Coundll of the £ty of Sicpdsls Jhected {be City Mapager and City
Altersey w0 puderske 4 fiet Szding mission with the Tohono Tlpdbars MNetion and eater
negntiations with the Tohono O'odham Natien In o pood feith aitssapt to discuss and resolve
outstanding fasnes; and

NOW THEREFORE, IN RECOOGMIZIION AND RELIANCE UPON THOSE
EFFORTS, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF GLENDALE as
foliows:

BECTION 1. Thatihe Thy of Glendale ropests Resclution Mo, 4246 Meor Serles.

SROTION 2. That the City of Glendale hereby does not ehieet % the Trog Laad being
utiFeed for waning,

SECTION 3. That the City Clerk s hereby authorized and dirscted to send a cerfified
eopy of this resolution to the members of the Arizona Federal delepation setting forth the City of
Glendale’s official position,

PASSED, ADOPTED AND APPROVED by the Mavor and Counsil of the City of
Glendale, Maricopa Cowrty, Arizona, this day of 2014,

MAYOR

The CHAIRMAN. Mayor Weiers, thank you for your testimony.
Chairman Norris, you have the floor.
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STATEMENT OF HON. NED NORRIS, JR., CHAIRMAN, TOHONO
O’0O0DHAM NATION OF ARIZONA

Mr. NoORRIS. Thank you. Mr. Chairman, members of the Com-
mittee, my name is Ned Norris, Jr. I am chairman of the Tohono
O’odham Nation. I am here today representing the nation’s more
than 32,000 members.

Since time immemorial, the nation and its members have lived
in southern and central Arizona. Our reservation is composed of
several non-contiguous areas in Pima, Pinal, and Maricopa coun-
ties. Most of our reservation land is located in remote, isolated
areas and our population is one of the poorest in the United States,
with average individual incomes of just over $8,000.

In the 1960s, the Corps of Engineers built a dam to protect near-
by non-Indian commercial farms. The dam backed up and flooding
destroyed nearly 10,000 acres of our Gila Bend Reservation land in
a fertile area of Maricopa County, ruining homes, farms and our
local church. Our elders recall the desecration of their cemetery as
a result of flooding. Tribal members were forced to move onto a
small, 40-acre parcel of land known as San Lucy Village where
{:_oday they crowd into small houses and live well below the poverty
ine.

In 1986, Congress enacted the Gila Bend Act to compensate the
nation for its losses. Pursuant to the Act, the nation settled our
legal claims and gave up nearly 10,000 acres of our reservation
land and water rights. In return, we have the right to acquire re-
placement reservation land without any conditions on future use.
We acquired replacement land in the West Valley in Maricopa
County and the Department of Interior took it into trust. Four
West Valley cities, Peoria, Tolleson, Surprise and now the city of
Glendale, have taken formal positions of support for the nation’s
project and against H.R. 1410. I am honored to be joined today by
Mayor Barrett of Peoria and council members Sherwood and
Chavira from Glendale.

We are respectful of rights of individuals, like Mayor Weiers, to
express their personal opinions regarding the nation’s project. How-
ever, official, formal positions of the communities in the West Val-
ley could not be more clear. They support the project. Undaunted
by this local support, opponents of the nation’s project have pushed
H.R. 1410, a bill that would undo a nearly 30-year old land and
water rights settlement agreement, all in order to protect the inter-
ests of a few East Valley gaming tribes. Proponents of H.R. 1410
asserted a wide range of legal claims to block the nation’s project.
But a Federal court has now explicitly confirmed that the Arizona
gaming compact that the nation, the State and all tribes explicitly
signed, provides that the nation has the right to conduct gaming
on this property.

The court roundly rejected interpretations of the compact ad-
vanced by proponents of H.R. 1410, calling them “entirely unrea-
sonable.”

Mr. Chairman, this is the third time in five years I have had to
testify before Congress in defense of the nation’s rights. The nation
has complied with the letter of every applicable law, and has grace-
fully answered every allegation, no matter how ridiculous or how
offensive, in every lawsuit and in every congressional hearing. But
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the millions of dollars the nation has been forced to spend defend-
ing its rights would have been better spent to build houses for our
elderly, pay for college tuition for our children and bolster our
Head Start programs.

Honorable Chairman of the Committee and members of the Com-
mittee, the nation respectfully requests that you put an end to this
self-serving, mean-spirited, multi-million dollar lobbying campaign
against our people and stop this piece of 19th century throwback
legislation. We ask that you see this legislation for what it is: the
first time in the modern era in which Congress would unilaterally
renege on the solemn promises made by the United States in an
Indian land and water rights settlement.

This project is fully in line with IGRA Section 20, equal footing
exceptions, and would benefit the nation, local communities and
the State of Arizona for the next 25 years and beyond.

I thank you for your time. The nation is happy to answer any
questions.

[The prepared statement of Mr. Norris follows:]

PREPARED STATEMENT OF HON. NED NORRIS, JR., CHAIRMAN, TOHONO O’ODHAM
NATION

My name is Ned Norris, Jr. I am the elected Chairman of the Tohono O’odham
Nation. The Nation is a federally recognized tribe with more than 32,000 members.
Our people have lived since time immemorial in southern Arizona where our several
non-contiguous reservation lands—including our West Valley Reservation in Mari-
copa County—are located. I thank the Committee for giving the Nation an oppor-
tunity to testify today.

The United States’ Promise to the Nation

Within my lifetime, the United States Corps of Engineers built a dam to protect
large, commercially-owned farms near the Nation’s Gila Bend Indian Reservation,
which at the time encompassed nearly 10,000 acres of prime agricultural land in
Maricopa County. That dam caused perpetual flooding of our reservation, ruining
homes, individually- and tribally-run farms, and our local church. I often have lis-
tened to elders describe how their cemetery was desecrated as the result of the
flooding. These are not easy stories to tell, and these are wounds that have not yet
healed.

All of the residents of this nearly 10,000-acre reservation were forced to move onto
a small 40-acre parcel of non-flooded land known as San Lucy Village. Our San
Lucy tribal members continue to live there well below the poverty line with multiple
families crammed into small HUD houses. Despite these hardships, they live there
still because the Gila Bend Indian Reservation is their homeland.

The Corps of Engineers flooded the Nation’s Gila Bend Indian Reservation even
though it had no authority from Congress, and certainly no consent from the Nation,
to do so. The destruction caused by the flooding effected an unconstitutional taking
of the Nation’s federally-protected property rights, and an unconscionable breach of
trust by our federal trustee. Looking for a solution and a way to avoid litigation over
the matter, Congress instructed the Department of the Interior to search for re-
placement lands with comparable agricultural potential (including comparable sen-
ior water rights). After several years of looking for available lands within a 100-mile
radius of the destroyed reservation, Interior ultimately reported to Congress that
there was no way to replace the Nation’s destroyed lands with new agricultural
lands. H.R. Rep. 99-851 at 6 (1986).

As an alternative way to compensate the Nation for its losses and for the Corps’
wrongdoing, Congress enacted federal legislation in 1986 in which the United States
promised that if the Nation relinquished its considerable legal claims against the
United States, relinquished its considerable water rights (which in 1986 were esti-
mated to be worth $100 million), and relinquished its title to nearly all of the Gila
Bend Indian Reservation, the United States would in return acquire a limited
amount of replacement trust land for the Nation in Maricopa, Pima or Pinal Coun-
ties (where our other reservation areas are located). That statute, the Gila Bend In-
dian Reservation Lands Replacement Act (Pub. L. 99-503) (“1986 Gila Bend Act”)
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promised that the Nation would be able to use its replacement lands as a “Federal
Indian Reservation for all purposes”. Id. § 6(d) (emphasis added). Under this legisla-
tion, which the Department of the Interior has described as “akin to a treaty,”
Tohono O’'odham Nation v. Acting Phoenix Area Director, Bureau of Indian Affairs,
22 IBIA 220, 233 (1992), the United States also agreed to pay the Nation $30 mil-
lion. I want to be clear that $30 million was only a small fraction of the actual value
of our relinquished land and water rights—the primary way in which the United
States compensated the Nation was through its promise that the Nation would have
a right to acquire replacement land that would have the same legal status as the
destroyed land.

Relying on the United States’ promise in the 1986 Gila Bend Act that we could
acquire new land that would be treated as a reservation for all purposes, in 1987
the Nation executed a settlement agreement with the United States by which the
Nation gave up its right to sue the United States and relinquished its rights to the
land and water of the destroyed Gila Bend Reservation.

The Nation’s Reservation in the West Valley

The Nation acquired unincorporated Maricopa County land that is located in the
“West Valley” (a broad area west of the City of Phoenix), which is about 49 miles
from the Gila Bend Reservation, and which lies between the cities of Glendale and
Peoria. The land we purchased in the West Valley meets the strict requirements set
forth in the 1986 Gila Bend Act, which limits the location and the amount of land
the Nation may acquire as replacement trust land. Because the federal courts and
the Department of the Interior agreed that our West Valley land met these strict
statutory requirements, the Department of the Interior completed its congression-
ally-imposed duty to acquire the land in trust, and it is now part of the Tohono
O’odham Reservation. Letter of Kevin Washburn, Assistant Secretary—Indian Af-
fairs, United States Department of the Interior, to Ned Norris Jr., Chairman,
Tohono O’odham Nation (July 3, 2014) (“Decision Letter”).

The tribes pushing for passage of H.R. 1410 made a series of arguments as to why
the Nation’s West Valley land did not meet the requirements of the 1986 Gila Bend
Act, but every one of these arguments has been rejected by the federal courts and
by the Department of the Interior, the agency with the most relevant expertise on
these matters. For more information about how and why the Nation’s West Valley
land meets the requirements imposed by Congress in the 1986 Gila Bend Act, please
see the following:

1. Memorandum of the Field Solicitor, Phoenix Field Office Re: Proposed Acqui-
sition of Land for Gaming Purposes by Tohono O’odham Nation (February 10,
1992);

2. Memorandum of the Field Solicitor, Phoenix Area Office Re: Acquisition of
134.88 Acres by Tohono O’odham Nation Pursuant to P.L. 99-503 (April 30,
2009);

3. Letter of Larry Echo Hawk, Assistant Secretary—Indian Affairs, United
States Department of the Interior, to Ned Norris Jr., Chairman, Tohono
O’odham Nation (July 23, 2010);

4. Gila River Indian Community v. United States, 776 F.Supp.2d 977 (2011);
Tohono O’odham Nation v. City of Glendale, 253 P.3d 632 (Ariz. App. 2011);

5. Tohono O’odham Nation v. City of Glendale, 2011 WL 2650205 (D. Ariz.
2011);

6. Gila River Indian Commaunity v. United States, 729 F.3d 1139 (9th Cir. 2013);
7. Arizona et al. v. Tohono O’odham Nation, 944 F.Supp.2d 748 (D. Ariz. 2013);
8. Letter of Kevin Washburn, Assistant Secretary—Indian Affairs, United

States Department of the Interior, to Ned Norris Jr., Chairman, Tohono
O’odham Nation (July 3, 2014).

The “Shell Purchase”

The Nation’s opponents make much of the fact that the Nation acquired its West
Valley Resort property through a wholly-owned separate corporate entity called
Rainier Resources. But this is standard business practice for large land purchases—
fundamentally, it is “just good business sense.” H.R. 2938, “Gila Bend Indian Res-
ervation Lands Replacement Clarification Act”: Hearing Before the H. Subcomm. On
Indian and Alaska Native Affairs, 112 Cong. 8 (2011) (statement of Rep. McClintock
(RCA)). Indeed, as Rep. McClintock noted, when Walt Disney acquired the land for
his development project without revealing that he was the purchaser, it was in no
small part to ensure that the price for the land would not be artificially inflated
by the sellers. Similarly, it is common practice in the Phoenix metropolitan area for
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large land purchases to be made through holding companies. See, for example, local
land acquisitions by the Church of Jesus Christ of Latter Day Saints. J. Craig An-
derson, LDS purchases Maricopa land from builders, Arizona Republic, Nov. 2, 2008
(available at http:/ /www.azcentral.com /arizonarepublic/business/articles /2008 /
11/02/20081102bizmormonland1102. html). The Nation’s government would have
ill-served our people if we had not taken the same precautions to ensure that we
could acquire our land at fair market value.

The proponents of H.R. 1410 continue to harp on how the Nation originally pur-
chased the land, and continue to ignore the clear record of the Nation’s genuine ef-
forts to reach out to, and work with, local West Valley governments and civic orga-
nizations as the Nation began to move forward with having the land taken into
trust. I respectfully request that the Committee take careful note of the written tes-
timony provided by the West Valley cities of Glendale, Peoria, Tolleson, and Sur-
prise to better understand the integrity and sincerity with which the Nation has
worked with the local community to create an economic development project that
will be good not just for the Tohono O’'odham Nation, but also for our neighboring
communities. It 1s also important to note that this is precisely what Congress in-
tended in drafting the 1986 Gila Bend Act. As the Department stated in its Decision
Letter, the Act’s terms “protects the status quo for Arizona municipalities, ensuring
that their incorporated lands and the zoning, taxation, and other regulatory
schemes that they have enacted are not altered under the Act by the Nation.” Deci-
sion Letter at 9.

Under the 1986 Gila Bend Act, the West Valley Reservation is a “Federal
Indian Reservation For All Purposes”—Including Gaming

As I mentioned before, the 1986 Gila Bend Act requires that the Nation’s West
Valley reservation be treated as “a Federal Indian Reservation for all purposes”.
Pub. L. 99-503, § 6(d). This means, among other things, that the land will have
the same legal status as the Gila Bend Reservation land that was destroyed. The
tribes that are trying to prevent the Nation from using its West Valley Reservation
for gaming like to tell everyone that there is no way Congress could have foreseen
that the Nation would use its settlement land for gaming. But that is not true. To
begin with, Congress explicitly declared its intent to “facilitate replacement of res-
ervation lands with lands suitable for sustained economic use which is not prin-
cipally farming.” Id. §2(4) (emphasis added). As the Department of the Interior
noted in its Decision Letter, “Congress envisioned that Nation land could be in close
proximity to other local governments..Reading the Gila Bend Act as [Gila River and
Salt River] propose potentially hinders a key goal of the Act—promoting the Na-
tion’s economic self-sufficiency in areas that are not rural.” Decision Letter at 9—
10.

The Nation’s Gila Bend Act became law two years prior to the enactment of the
Indian Gaming Regulatory Act (IGRA) and the restrictions on gaming on newly ac-
quired trust lands that it imposed. In 1986, when the Gila Bend Act was passed,
Indian gaming was legal on all reservation lands, and in fact, the Nation itself was
operating a gaming business on another part of its Reservation in 1986. It is not
plausible that in 1986 Congress would have had no inkling that the Nation’s new
reservation land could be used for gaming.

Indeed, before IGRA was enacted in 1988, if Congress wanted to prevent a tribe
from gaming on newly acquired lands, it had to do it with specific legislative lan-
guage; otherwise there simply were no limitations on the location of Indian gaming
operations. See, e.g., the Florida Indian Land Claims Gila Bend Act of 1982, Pub.
L. 97-399 (Dec. 31, 1982), the Ysleta del Sur Pueblo Restoration Act, Pub. L. 100—
89, Tit. I (Aug. 18, 1987) and the Alabama and Coushatta Indian Tribes of Texas
Restoration Act, Pub. L. 100-89 Tit. II (Aug. 18, 1987). In each of those pre-IGRA
statutes, Congress explicitly restricted or banned gaming on new trust land acquired
by those tribes. If Congress had intended to impose a similar restriction on the Na-
tion, it would have had to do so explicitly in the 1986 Gila Bend Act—but it did
not. Just as importantly, the Nation most certainly never agreed to such a condition,
and no such condition exists in the 1987 settlement agreement signed by the Nation
and the United States.

Further, IGRA itself includes a carve out from its restrictions on gaming on newly
acquired trust lands that specifically protects the gaming-eligibility of lands—Ilike
our West Valley Reservation—that have been acquired as part of a land claim set-
tlement. IGRA Section 20(b)(1)(B)(i) specifically states that IGRA’s ban on gaming
on newly acquired lands “will not apply when . . . lands are taken into trust as
part of . . . a settlement of a land claim”. It is important to note also that some
of the same legislators who crafted the 1986 Gila Bend Act (Senator DeConcini and
then- Congressman John McCain) also crafted the Indian Gaming Regulatory Act.
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A Federal Court Held That 1986 Gila Bend Act Lands Can Be Used For
Gaming

In 2011, the two wealthy East Valley tribes pushing for enactment of H.R. 1410—
the Gila River Indian Community and the Salt River Pima-Maricopa Indian Com-
munity—together with the State of Arizona filed suit in the U.S. District Court for
the District of Arizona to challenge the eligibility of the Nation’s West Valley land
for gaming. On May 7 and June 25, 2013, following a lengthy and voluminous dis-
covery process, the court held that the Nation’s West Valley Resort property was
acquired under the “settlement of a land claim” and “qualifies for gaming” under
both the Indian Gaming Regulatory Act and the tribal-state gaming compact. Ari-
zona v. Tohono O’'odham Nation, 944 F.Supp. 2d, 748, 756 (D. Ariz. 2013).

Contrary to the arguments made by proponents of H.R. 1410, the district court
concluded that “gaming on [the West Valley reservation] is expressly permitted by
the federal statute that authorizes Indian gaming [IGRA],” id. at 754 (emphasis
added), and that the West Valley reservation falls within IGRA’s “settlement of a
land claim” provision, id. at 755-56. The Court explained that “[t]he extensive flood-
ing caused by the federal government’s dam gave rise to claims by the Nation for
a trespass severe enough to constitute an unlawful taking,” which “by definition
interfered with the Nation’s title to and possession of its land.” Id. at 756. Moreover,
the Gila Bend Act “specifically required the Nation” to waive claims against the gov-
ernment stemming from the flooding, and “[t]his is a classic settlement.” Id. Accord-
ingly, the West Valley reservation “qualifies for gaming under IGRA.” Id. The dis-
trict court’s decision was fully consistent with an opinion from the Department of
the Interior’s Office of the Solicitor which had confirmed as far back as 1992 that
land acquired under the 1986 Settlement Act could be used for gaming.

A Federal Court Has Rejected The Claim That The Nation Agreed Not To
Game In The Phoenix Area

In its decision, the district court also rejected on the merits plaintiffs’ claim that
the tribalstate gaming compact barred the Nation from gaming on its West Valley
reservation and their alternative claim that—even if the compact did not reflect it—
the Nation had separately agreed not to game in the Phoenix area.

During the litigation, the Nation provided plaintiffs, including Gila River and Salt
River, with voluminous discovery—requiring the Nation to expend enormous time
and resources—into all aspects of the “negotiation of the Compact, the parties’ in-
tent and understanding, and the Proposition 202 campaign” leading to the voters’
endorsement of the compact. Arizona v. Tohono O’odham Nation, 944 F. Supp. 2d
at 761. The district court carefully reviewed all the evidence plaintiffs submitted
and held that there was no way that a supposed promise not to game in Phoenix
would have been omitted from the compact. To the contrary, the district court con-
cluded that, even taking all of plaintiffs’ evidence into account, the language of the
tribal-state gaming compact simply was not reasonably susceptible to plaintiffs’ in-
terpretation. Indeed, plaintiffs’ interpretation of the compact was “entirely unrea-
sonable”: “[N]o reasonable reading of the Compact could lead a person to conclude
that it prohibited new casinos in the Phoenix area.” Id. at 768. The court further
found that the Nation’s plans do not violate any covenants of “good faith and fair
dealing.” Id.

Gila River and Salt River tried to backstop their IGRA and tribal-state compact
arguments by also claiming that the Nation made a back-room, side-bar promise—
a “gentlemen’s agreement”—that it would not conduct gaming in the greater Phoe-
nix area. The district court soundly rejected that argument as well—and not simply
on sovereign immunity grounds as opponents like to claim. Most devastating to Gila
River and Salt River’s arguments was that section 25 of the very Compact that each
Arizona tribe individually signed with the State explicitly provides that “This Com-
pact contains the entire agreement of the parties with respect to the matters cov-
ered by this Compact and no other statement, agreement, or promise made by any
party, officer, or agent of any party shall be valid or binding.” (emphasis added).
In other words, the parties agreed in the compact that the words of the compact
would trump any supposed “side-bar” promises and that such promises would have
no effect. Id. at 770-74. Accordingly, because “[tlhe fully integrated compact dis-
charges any unwritten understandings,” Id. at 774, plaintiffs’ claims seeking to en-
force a promise that is not in the compact were foreclosed on their merits. There
is no basis whatsoever for Congress to overturn the district court’s carefully consid-
ered conclusions at the behest of the losing litigants.

What makes Plaintiffs’ litigation claims even more disturbing is that in the evi-
dentiary discovery which took place as the result of their lawsuit, it became clear
that representatives of the Gila River Indian Community, the Salt River Pima Mari-
copa Indian Community, and the State all were aware of the Nation’s rights to con-
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duct gaming on its settlement lands during the negotiations that led up to the sign-
ing of the 2003 gaming compacts. Most notably, during a July 15 1992 meeting, the
Nation explicitly informed gaming negotiators for the State of its position that land
acquired under the 1986 Gila Bend Act would be eligible for gaming. These officials
did not object; however, and as the district court noted, the Nation presented evi-
dence that, during later compact negotiations, “some State legislators attempted
to . . . exclude all gaming on after-acquired lands precisely to avoid gaming on
noncontiguous reservation land such as the [Nation’s] Glendale-area land.” Id. at
767. Later, during the mid-1990s, a representative of the Nation similarly informed
the former president of the Salt River Pima-Maricopa Indian Community (and key
2002 compact negotiator) of the 1986 Gila Bend Act and the Nation’s right to con-
duct gaming on land acquired under the Nation’s settlement act. Arizona et al. v.
Tohono O’odham Nation, CV11-0296-PHX-DGC, Antone Dep. at 76 (5/24/12). And
in 2001, the Governor of the Gila River Indian Community and one of the Gila River
Indian Community’s compact negotiators were presented with a copy of a tribal
council resolution from the Nation describing the Nation’s rights under this legisla-
tion. Resolution No. 01-031 (2001).

Interior Opposes H.R. 1410, and it Opposed Predecessor Bill H.R. 2938

In hearings before the House Natural Resources Committee, the Department of
the Interior twice testified that the Nation’s proposed development is lawful under
IGRA. On October 4, 2011 the Department testified on H.R. 2938, the predecessor
bill to H.R. 1410, as follows:

The Department opposes H.R. 2938.

Congress was clear when it originally enacted the Gila Bend Act in 1986, where
it stated that replacement lands “shall be deemed to be a Federal Indian Res-
ervation for all purposes.” By this language, Congress intended that the Nation
shall be permitted to use replacement lands as any other tribe would use its
own reservation trust lands.

H.R. 2938 could also alter established law that prohibits gaming, authorized
under the Indian Gaming Regulatory Act (IGRA), on lands acquired by the Sec-
retary into trust for the benefit of an Indian tribe after October 17, 1988, except
in certain circumstances. The effect of this legislation would be to add a tribe-
specific and site-specific limitation to IGRA’s prohibition. The process for deter-
mining whether lands qualify for an exception to this prohibition is firmly es-
tablished.

Testimony of Paula Hart, Director, Office of Indian Gaming, United States Depart-
ment of the Interior, Before the Subcommittee on Indian and Alaska Native Affairs,
Commuttee on Natural Resources, U.S. House of Representatives (October 4, 2011)
(emphasis added). Following the introduction of H.R. 1410 in the current Congress,
the Department again testified in opposition to the bill, noting that it “has a similar
effect” as H.R. 2938:

H.R. 1410, would negatively impact the Nation’s “all purposes” use of selected
lands under the Gila Bend [1986 Settlement] Act by limiting the Nation’s abil-
ity to conduct Class II and Class III gaming on such selected lands.

H.R. 1410 would specifically impact the Gila Bend [1986 Settlement] Act by im-
posing additional restrictions beyond those agreed upon by the United States
and the Tohono O’odham Nation 25 years ago. The Department cannot support
legislation that specifically impacts an agreement so long after the fact.

Testimony of Michael Black, Director, Bureau of Indian Affairs, United States De-
partment of the Interior, Before the Subcommittee on Indian and Alaska Native Af-
fairs,) Committee on Natural Resources, U.S. House of Representatives (May 16,
2013).

In sum, the Department of the Interior consistently has recognized that H.R.
1410, like its predecessor H.R. 2938, contravenes the 1986 Gila Bend Act’s (and the
1987 Settlement Agreement’s) express terms, which require the United States to
hold in trust and treat as reservation land “for all purposes” the Nation’s West Val-
ley Reservation land.

The Nation’s Takings and Breach of Trust Claims Against the United States
if H.R. 1410 is Enacted
Fifth Amendment Takings Claim. The United States Constitution provides that
private property may not be “taken for public use, without just compensation.” See,
U.S. Const., amend. V; Penn Central Transp. Co. v. City of New York, 438 U.S. 104,
124 (1978). H.R. 1410 would take away the Nation’s court-confirmed right to use
its West Valley Reservation for gaming related economic development. See, Forest
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County Potawatomi Cmty. of Wis. v. Doyle, 828 F. Supp. 1401, 1408 (W.D. Wis.
1993) (Indian tribe had a property interest in the right to game under its Tribal-
State compact). By interfering with the Nation’s investment-backed expectations
that it can conduct gaming under its tribal-state compact and thereby causing sub-
stantial economic harm to the Nation, H.R. 1410 would qualify as a taking requiring
just compensation. Enactment of H.R. 1410 exposes taxpayers to liability for sub-
stantial damages.

Breach of Contract. The Nation’s 1986 Gila Bend Act provided that, in return for
waiving its claims against the United States and giving up title to its land and
water rights on the Gila Bend Reservation, the Nation could acquire replacement
lands in unincorporated Maricopa, Pima, or Pinal Counties that would be treated
as a reservation “for all purposes,” including gaming. In 1987, the Nation entered
into a settlement agreement with the United States in which it did indeed relin-
quish its claims and its land and water rights in consideration for the United States’
promises in the 1986 Gila Bend Act. H.R. 1410 breaches that agreement. It is set-
tled law that when the United States enters into a contract, its rights and duties
under the contract are governed by the same law applicable to contracts between
private individuals. United States v. Winstar Corp., 518 U.S. 839, 895 (1996). Ac-
cordingly, if H.R. 1410 is enacted into law, the Nation can sue the United States
for breach of this 1987 agreement. What is more, damages for this breach would
likely be substantial, given that the lost future profits from the Nation’s planned
gaming facility during the term of the compact would amount to hundreds of mil-
lions of dollars, if not more.

The Nation is a Large Tribe with an Impoverished Membership

The Nation has more than 32,000 members, many of whom live in remote and
isolated areas on the Nation’s reservation in southern Arizona. Because of our loca-
tion, economic development and self-sufficiency have been, and continue to be, an
ongoing struggle. In addition, the Nation’s main reservation borders 75 miles of the
international boundary with Mexico, which creates significant additional expense for
the Nation in dealing with border-related security, illegal immigration and drug
trafficking—expenses that are unique to the Nation, exceed $ 3 million annually,
and are not reimbursed by the federal government.

In 2009, although it was not required, the Nation submitted to Interior with its
West Valley land fee-to-trust application a Report on the Nation’s significant unmet
economic needs entitled “The State of the Tohono O’'odham Nation: a Review of So-
cioeconomic Conditions and Change by the Taylor Policy Group.” As noted in the
Taylor Report, while the Nation’s existing gaming operations have had some posi-
tive effects for the Nation, providing employment and additional services and pro-
grams for members funded by gaming revenue, given the size of the Nation’s mem-
bership, the Nation’s needs are still significantly underserved. The Report, as well
as more recent census data, shows very clearly that the Nation continues to lag far
behind both non-Indian populations and other Arizona tribes in terms of income, life
expectancy, education, quality housing, and stable family households. For example,
the average income per capita for members on the Nation is a little over $8,000,
far behind that of average Americans (less than a third of the average American
income), and well below the average incomes of other Indians in Arizona and across
the United States. Forty-six percent of the Nation’s families live below the poverty
line, and 31 percent live in overcrowded (more than one occupant per room) homes.
Rates of violent crime are high and continue to increase. Forty-four percent of the
Nation’s children drop out before completing high school; only about fourteen per-
cent of the Nation’s members have more than a ninth-grade education, and only
eight percent have an associate’s degree or higher.

In short, we continue to face great challenges in achieving economic self-suffi-
ciency, and as federal grants and funding available to Tribal nations continue to
shrink, the challenges only increase. We need a way to provide for our government
and our people, without relying on the federal government. The West Valley project
is a major component of our strategy for achieving economic independence, which
also will benefit the surrounding communities.

The Assault on the Nation Must End

This is the third time in five years I have had to testify before Congress in de-
fense of the Nation’s right to have its West Valley property taken into trust and
its right to use that land for gaming-related economic development. The Nation’s
right is based on the promises the United States made in the 1986 Gila Bend Act
and in the 1987 Settlement Agreement. The Nation’s right is based on the commit-
ments the State made to the Nation in the arms’ length negotiations which led to
our tribal-state gaming compact. The Nation’s right is based on the clear provisions
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of the Indian Gaming Regulatory Act. And the Nation’s right is based on the United
States’ fundamental and solemn obligation to act in good faith, as our trustee, to
implement these laws as they are written.

The Nation is respectful of the rights of tribal and state governments to have dif-
fering views of the law, and of all parties’ right to access the federal courts to ensure
that the laws are being properly implemented. At every juncture during the five and
a half years since the Nation announced its plans, the Nation has done everything
within its power to ensure that it has complied with the letter of every applicable
law. The Nation has consistently articulated its support for and faith in the judicial
process, and it has gracefully tolerated answering every allegation, no matter how
ridiculous or how offensive, in every lawsuit and in every congressional hearing.

But with all due respect, the millions and millions of dollars the Nation has been
forced to spend to patiently defend its rights would instead have been better spent
to build houses for our elderly, pay for college tuition for our children, and bolster
our Head Start programs. If two wealthy East Valley tribes had not embarked on
this convoluted market-protection campaign, the Nation already would be employing
thousands of people from the local community and from the Nation, and already
would be generating revenue that could be deployed to assist the people of San Lucy
Village and the rest of the Nation’s membership.

Chairman Tester, Vice Chairman Barrasso, and Honorable Members of the Com-
mittee, the Nation is begging you once and for all to put an end to the self-dealing,
mean-spirited, multi-million dollar lobbying campaign against the Nation by bring-
ing an end to any further consideration of this monstrous piece of nineteenth-cen-
tury throw back legislation. We ask that you see this legislation for what it is—the
first time in the modern era in which Congress would unilaterally renege on the
solemn promises made by the United States in an Indian land and water rights set-
tlement.

My people suffered a real and devastating harm when our Gila Bend Reservation
was destroyed. We are asking you to help us, finally, be able to close this chapter
of our history with the United States, and to allow us to move forward to heal those
wounds and help our people, as we have a right to do under current law, and as
the United States has a moral obligation to help us do.

I thank you for your time today. The Nation is happy to answer any questions.

The CHAIRMAN. Thank you for your testimony. I want to thank
you all for your testimony. I can feel the emotion up here. So I
would just ask, I am going to ask two questions. I am going to ask
one of Diane and ask one of Ned.

Number one, Diane, this question, you just heard Chairman Nor-
ris say that this would be the first time that there would be unilat-
eral reneging on a promise. You are Native American. I want to
know what your thoughts are on that statement.

Ms. ENos. It is ironic that the Tohono O’odham talks about re-
neging on a promise. Because that is what they did when they sat
down with us all those days and years of working with us. The
promises that they violated, there was first an agreement in prin-
ciple where we all signed a document agreeing to put our trust in
each other, recognizing the sovereignty of each tribe but yet also
requiring each tribe that signed that document, if you have an in-
terest that is different from the group, the coalition of 17 tribes,
you must tell us.

They didn’t tell us. The real tragedy here today, Senator Tester,
is all of this could have been avoided. All the millions that Chair-
man Norris talks about, all the times we have to travel and all
these tribal leaders here, these city leaders that are having to come
here to lobby for help, all of this could have been avoided if they
had just told us during those negotiations, if they had just told us
what their intentions were instead of doing this behind closed
doors and keeping it secret. Not only from tribes, but the governor
and the voters of Arizona. All of this could have been avoided. As
a Native American, you asked me that.
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The CHAIRMAN. dJust to clarify, if, if, if it goes the Tohono
O’odham’s way, you do not believe that this would have negative
impacts on Native Americans moving forward?

Ms. ENoOs. The State will open up to statewide gaming, as I said
in my testimony. They are waiting. They are looking.

The CHAIRMAN. Chairman Norris, claims have been made that
the Tohono O’odham promised not to open up a facility when 202
was being debated and sold and voted upon. Can you tell me if that
is true or false?

Mr. NORRIS. Mr. Chairman, thank you for the question. We are
not here to relitigate the arguments that the opposition has already
raised in front of a Federal judge. The Federal court has already
ruled on every single legal challenge that the opposition has raised
on this issue. The Federal courts have already ruled that there
were no promises made. The Federal courts have already ruled
that there was never any agreement. The Federal courts have al-
ready ruled that we will not violate the current compact. And many
other decisions as well.

The CHAIRMAN. All right. And just to recap, Mayor Weiers, you
are opposed to the gaming that is going to happen in your city, but
the city council voted four to three to support the gaming. Is that
accurate?

Mr. WEIERS. That is accurate in the sense, Mr. Chairman, the
fact that our council has been split on this issue for years. And just
recently, one council member switched his vote. I guess my point
I would like to make is, should one person make a difference for
the entire State and affect all the Native American tribes we have
in Arizona. I think not.

The CHAIRMAN. We thank you.

And I just want to thank you for bringing this issue forward. It
is very complex. I will tell you—excuse me for just a second—I am
sitting here listening to the arguments made vacillating back and
forth as you make the arguments. It is not as clear-cut, as Senator
McCain said when this thing started, some of the most complex
issues are issues that deal with Native Americans. If you consider
the history and where we have been and where we are going, and
as we talk about language and we talk about taking care of folks
with education and housing and police protection and water re-
sources, these are important issues if you are living it. And you
guys are living it. And we have a lot of leaders in this audience
that are living it. I can just tell you, it is very difficult.

With that, we will allow you to say something. Go ahead.

Ms. Enos. Contrary to what Chairman Norris has asserted, the
court had to dismiss the charges that the State of Arizona filed
against Tohono O’odham of fraud, misrepresentation and promis-
sory estoppel because they raised sovereign immunity defense.

The CHAIRMAN. Okay. What we need to do as a Committee is do
our due diligence on all these issues.

So we thank you all. Getting back to the issue of Indian gaming,
it has done some really good stuff for the folks who have been able
to take advantage of it. And for the folks who can’t take advantage
of it, we have to figure out ways that we can allow them to take
advantage of that or other opportunities to get some resources to
be able to deal with the issues that are so real in Indian Country.
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This hearing will remain open for two weeks. I would encourage
all the stakeholders, and there were a lot of them that stood up
here a minute ago, those folks and others, to submit written state-
ments for the records. Because these are important issues as we
move forward and determine a path for Indian gaming.

This hearing is adjourned. Thank you all.

[Whereupon, at 5:34 p.m., the hearing was adjourned.]






APPENDIX

PREPARED STATEMENT OF HON. SHERRY J. COUNTS, CHAIRWOMAN, HUALAPAI TRIBE

On behalf of the Hualapai Tribe, I thank Chairman Tester, Vice-Chairman
Barrasso and the Senate Committee on Indian Affairs for hosting this oversight
}%egging on Indian Gaming. I am Sherry J. Counts, Chairwoman of the Hualapai

ribe.

Before we get into the details of Indian gaming in Arizona, I'd like to share some
details about the Hualapai people in Arizona. We are a federally recognized tribe
and our lands are located in rural northwestern Arizona along the Grand Canyon
and the Colorado River between Kingman, Arizona and Seligman, Arizona on Route
66. Our tribal membership includes about 2,300 members with approximately 1,300
residing within the Hualapai Reservation. The Hualapai are historically hunters
and gatherers. Our history and includes a dramatic alteration of our lifestyle due
to a period of forceful removal from our ancestral lands that ended with our return
to reduced land base altered by gold seekers, an influx of ranchers and, later the
construction of the railroad through our land.

Despite our remote location, tourism, ranching and arts and crafts drive our local
economy. We use our geographical location to offer hunting and river rafting, along
with tours of the Grand Canyon. We receive some federal funding and gaming has
provided us additional revenue to supplant dwindling funding.

We do not operate our own casino but have an executed gaming compact with the
state of Arizona. Early in the Arizona’s Indian gaming growth period, the Hualapai
Tribe did operate a small casino; unfortunately we were forced to cease operations
soon after opening. The uniqueness and remoteness of our location could not support
a traditional gaming establishment. We could not compete with the amenities of
nearby Nevada gaming establishments and individuals visiting our community do
not seek gambling adventures, rather they come to absorb the natural beauty of the
Grand Canyon, river rafting or hunting.

Despite our unsuccessful attempt at gaming in rural northwestern Arizona, gam-
ing in the metropolitan areas of Phoenix and Tucson thrived. Casino growth in the
metropolitan areas could not keep up with demand. The tribes and the Governor’s
office worked on a negotiated compact that included limits on facilities, limits num-
bers of machines for each tribe and limits on the number of machines per facility.
Despite all the negotiations the decision to implement these compacts eventually be-
came a decision of Arizona voters. Ultimately, the voters approved the negotiated
terms and the result was limited gaming with tribes the exclusive providers of gam-
ing in Arizona. Gaming was intentionally limited in the number of facilities per
tribe and growth was intentionally tied to the growth in Arizona’s population. This
responsible growth was designed to prevent an explosion of casinos in Arizona and
a market flood. For example and more specifically, when the tribes in the metropoli-
tan areas were in need of additional machines, the solution was to allow the tribes
in remote locations, like Hualapai to lease their machine allocations to the tribes
with facilities that had the demand for the slot machines. It was and remains, for
the most part, a win-win solution. Tribes wanting additional machines were able to
increase the number of machines in their establishments and tribes without casino
operations and in geographical locations that could not support a casino establish-
ment were able to lease their machine allocation to realize some revenue. The
Hualpai are one of five Arizona tribes who lease machines to other tribes. These
tribes are commonly referred to as the “non-gaming tribes”. Although the revenue
we receive is less than the revenue earned by the tribes operating the machines,
we do not bear the same financial risk as the tribes operating casinos.

This system of leasing worked well for at implementation in 2003 and for the first
population increase in 2008. However, as expected, Arizona gaming has arrived at
the point where tribes with casinos have reached the maximum number of machines
allowed in their respective facilities under the Arizona-Tribal gaming compacts;
eliminating the need to lease additional machines from non-gaming tribes. Now, the
non-gaming tribes are in the position of being phased out of the market. Once our
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existing lease agreements expire or if terminated by the leasing tribe, the Hualapai
Tribe will no longer receive gaming machine lease proceeds, a substantial loss of
revenue for our community.

Gaming and our partnerships have been beneficial to the Hualapai people. Our
gaming revenues are used for basic subsistence needs for our members: infrastruc-
ture development, buildings for our tribal departments such as a Cultural Center,
Head Start, Health Building, Boys & Girls Club and a Youth Detention Center.
Gaming revenue helps us provide our members with emergency food and shelter as-
sistance, utility payments, vision care, and medical assistance when Indian Health
Service is insufficient, and to provide basic necessities for our elders, including the
simple act of providing wood to keep homes warm in the winter. We’ve utilized our
gaming revenue to adjust to the cuts to federal funding we have received in the
past. Planning for the future, we also set aside a portion of our gaming income for
scholarships to assist tribal members pursuing higher educational opportunities.

Despite our successes in Arizona, we currently face challenges. In Arizona, tribal
nations are the exclusive providers of gaming, excluding horse and dog racing and
some minor forms of gaming such as the state lottery and charitable bingo. Each
and every year, the exclusivity to provide gaming in Arizona is challenged, either
by commercial gaming interests or by Racino enthusiasts who seem to look to slot
machines to save a diminishing horse and dog racing industry. We generally work
our way through these challenges every year through our shared efforts and mem-
bership in the Arizona Indian Gaming Association. Unfortunately, there is one issue
that stands as a significant challenge in Arizona. The effects are current and will
reach beyond the next 25 years of gaming. The matter has the potential to change
gaming in Arizona and perhaps Indian gaming across the nation. I am referring to
the West Valley Resort, a destination style gaming facility proposed to be con-
structed by the Tohono O’odham Nation. While the Hualapai Tribe generally does
not object to economic development opportunities for any tribal community, the pro-
posed West Valley Resort is troubling for multiple reasons. First, as mentioned pre-
viously, when the tribes in Arizona could not finalize a compact with the Arizona
Governor’s Office we took the issue of gaming to the voters. The tribes made several
concessions to assure that gaming growth in Arizona is limited and responsible.
Every tribe, including the Hualapai Tribe agreed to relinquish at least one gaming
facility allocation. Everyone agreed except the Tohono O’odham Nation. We prom-
ised the people of Arizona that the number of casinos in the Phoenix metropolitan
area would be limited in number. What we didn’t know is at the time we were work-
ing together for the common goal of developing a gaming compact to benefit all Ari-
zona tribes, the Tohono O’odham Nation, although at the same negotiating table
was, at the same time, planning to construct another other gaming facility in the
Phoenix metropolitan area. In our opinion, the West Valley Resort would be con-
trary to the limit on casinos in the Phoenix metropolitan area. Thus, violating our
promise to the voters of Arizona. The Hualapai Tribe understands the parcel of
Glendale land purchased by the Tohono O’odham must be used for economic devel-
opment purposes by virtue of the restrictions outlined in a settlement act and the
Hualapai Tribe has no objection to use of the land for economic development gen-
erally. However, the Hualapai Tribe objects to use of the land for gaming purposes.
It is our concern that use of this land for a casino, as planned will disrupt the deli-
cate balance of Arizona Indian gaming as represented in our gaming compacts.
While there are issues that need resolution within the compact, gaming in Arizona
is generally a win-win for everyone. The Hualapai Tribe already faces the challenge
of being pushed from the market due to a decline in the market for leasing ma-
chines and the Tohono O’odham Nation project potentially escalates our dismissal
from gaming.

Second, the land in the Glendale area, which will become trust land for the
Tohono O’'odham Nation is not their ancestral land. Rather, the land is the ancestral
land of the Salt River Pima-Maricopa and the Gila River Indian Community. It is
extremely difficult for the Hualapai to watch the ancestral lands of one tribe be de-
clared the trust lands of another tribe that has virtually no ties to the area. It is
counter-intuitive. Further, the language of the settlement act opens the door for the
Tohono O’odham Nation to purchase other parcels in three central Arizona counties,
perhaps not ancestral lands for the Tohono O’odham and construct another casino.
It sets a dangerous precedent and takes Indian gaming down a slippery slope.

Finally, although the land will be trust land, there is concern over the public per-
ception regarding the resort and its impact on the off-reservation casino debate.
There is much criticism regarding alleged, “reservation shopping”; tribes previously
deemed “terminated” seeking federal recognition, looking for suitable property, an
application to place land into trust and the development of a casino on the property.
If the West Valley Resort is constructed, due to the intricacies of the situation, the
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entire situation lends credibility to the complaints about reservation shopping,
which, in turn, has the potential to negatively impact tribes across the country.

Arizona tribes will be forced to discuss these issues in great detail while working
on the next gaming compacts. We will need to amend the structure of our gaming
so that it continues to be a win-win for every tribe with a gaming compact as well
as the citizens of Arizona. I remain hopeful that we will do this and continue to
move into the future.

Looking forward toward the next 25 years will require tribes to be cognizant of
changes in technology, the industry and the demographics of the client base. Tribes
will need to be flexible and aware of changes in technology. More specifically, we
will need to have a detailed discussion regarding Internet or on-line gaming. Al-
though Internet gaming is illegal in Arizona and prohibited by our current Tribal-
State gaming compacts, this issue will need to be thoroughly vetted, analyzed and
reviewed. There are jurisdictions pursuing this option and who will continue to pur-
sue this option, thus changing the market demographics completely. While Internet
or on-line gaming may present opportunities for tribes in rural locations such as the
Hualapai to participate in the gaming industry in a different way, there are so
many variables that need to be considered, including, complex issues relating to ju-
risdiction and regulation.

The continued attempts by the commercial gaming industry and the racing indus-
try to merge as “racinos” using a “something for all” appeal needs further evalua-
tion. At a minimum, the issue deserves a detailed evaluation of the proponents’
claims that the gaming industry will breathe new life into the racing industry.

More and more jurisdictions look to gaming as a fail-safe way to raise revenue
in a time of shrinking economies. The American Gaming Association’s annual report
brags on the increased revenue in the areas of the country with commercial gaming
enterprises. The American Gaming Association also claims that only approximately
8 percent of gaming revenues are retained as profit for casino operators with the
remainder invested in the local communities in the form of taxes, jobs and other
benefits. While jurisdictions that are new to gaming enjoy the benefits of an influx
of new money, there are other jurisdictions struggling with a loss of revenue as
gamblers take their money to new facilities. Essentially, the same dollar is spent,
just in different gaming establishments. As the Hualapai discovered, gaming is not
a fail-safe industry. It is not a “build it and they will come” environment. Rather,
like every other industry, there are many factors to consider. Gaming can no longer
be considered as the answer to struggling budgets, regardless of the jurisdiction.

I look forward to working with Arizona tribes and Indian country for the contin-
ued development and protection of our gaming industry. Indian gaming supports the
development, subsistence and growth of Indian communities and tribal people. I ask
that you keep these aspects in mind when evaluating Indian gaming generally.
There are details that need work, but the overall industry has been and continues
to be beneficial to our communities.

On behalf of the Hualapai People, I wish to thank the Committee for allowing me
to share the Hualapai Tribe’s position on this issue.

PREPARED STATEMENT OF MATTHEW CATE, EXECUTIVE DIRECTOR, CALIFORNIA STATE
ASSOCIATION OF COUNTIES

Dear Chairman Tester and Vice Chairman Barrasso:

On behalf of the California State Association of Counties (CSAC), I am pleased
to submit this statement for the record in conjunction with the Committee’s July
23, 2014 oversight hearing on Indian gaming. Founded in 1895, CSAC is the unified
voice on behalf of all 58 of California’s counties. The primary purpose of the associa-
tion is to represent county government before the California Legislature, adminis-
trative agencies, and the federal government.

At the outset, I would like to express CSAC’s gratitude for having had the recent
opportunity to appear before your Committee to provide our perspective on the sig-
nificance of the U.S. Supreme Court’s Carcieri v. Salazar decision and to convey the
need for Congress to approve comprehensive reforms in the fee-to-trust process. Inci-
dentally, we believe that these critically important issues should be a part of the
Committee’s discussion as it relates to the future of Indian gaming.

As CSAC has consistently stated in previous congressional testimony, statements,
and correspondence, our association supports the rights of Indian tribes to self-gov-
ernance and recognizes the need for tribes to preserve their heritage and to pursue
economic self-reliance. At the same time, CSAC believes that existing federal laws
and regulations fail to adequately serve the interests of tribes and local govern-
ments alike. In particular, the Department of the Interior’s fee-to-trust process, as
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authorized by Section 5 of the Indian Reorganization Act (IRA), lacks adequate
standards and has led to significant, and in many cases, unnecessary conflict and
mutual distrust of the federal decisionmaking system for trust lands.

In keeping with our association’s goal of continuing to serve as a constructive
voice in the Indian affairs policy arena, we are pleased to provide you with our
views and recommendations on Indian gaming and related issues. As always, we
stand ready to work with the Committee in an effort to promote and advance poli-
cies that balance the needs and objectives of county and tribal governments.

Indian Gaming in California—Past, Present and Future

The subject matter of the Committee’s hearing, entitled “Indian Gaming; the Next
25 Years,” is of unique importance to California and its 58 counties. With more fed-
erally recognized tribes and Indian gaming establishments than any other state,
California—along with its local governments and communities—is disproportion-
ately impacted by tribal gaming. As the industry grows, California will continue to
face significant policy challenges, making it essential for Congress to play an active
oversight role in this important matter.

The Past—Even before the 1988 enactment of the Indian Gaming Regulatory Act
(IGRA), counties in California were experiencing impacts in rural areas from Indian
gaming facilities. These establishments were places where bingo was the primary
commercial enterprise in support of tribal economic self-reliance. The impacts on
local communities were not significant in large part because the facilities where In-
dian bingo was played were modest in size and did not attract large numbers of pa-
trons.

Following the enactment of IGRA, however, the impacts to counties from Indian
gaming establishments increased with the arrival of larger facilities. Even so, the
impacts to local communities from these gaming operations were generally manage-
able, except in certain instances.

Beginning with the 1999 signing of the State’s Tribal Gaming Compacts with 69
tribes and the passage of Propositions 5 and 1A (legalizing Indian gaming in Cali-
fornia), the ensuing rapid expansion of tribal gaming has had profound impacts be-
yond the boundaries of reservation lands. The result has been a myriad of signifi-
cant economic, social, environmental, health, safety, and other community impacts.

The Present—Today, California has a total of 109 federally recognized tribes oper-
ating 71 gaming facilities. These establishments generate more than 25 percent of
the nearly $30 billion in annual nationwide Indian gaming revenues.

While some of the Tribal-State Gaming Compacts in California require tribes to
enter into agreements with county governments regarding the mitigation of off-res-
ervation impacts—as well as impose binding “baseball style” arbitration on the tribe
and county if they cannot agree on the terms of an agreement—not all of the com-
pacts adequately address the impacts of development and/or provide meaningful and
enforceable mechanisms to prevent or mitigate impacts. In such cases, county gov-
ernments must shoulder the burden of addressing the impacts associated with tribal
development projects.

The California experience has also made clear that particularly large casino facili-
ties have impacts beyond the immediate jurisdiction in which they operate. Attract-
ing many thousands of patrons per day, larger facilities in California cause traffic
impacts throughout a local transportation system. Similarly, traffic accidents, crime,
and other problems associated with gaming are not isolated to a casino site but may
increase in surrounding communities.

The Future—Both the number of Indian casinos and the revenue generated by
California’s Indian gaming industry has grown in recent years and is expected to
continue to grow into the future. Despite what appears to be a relatively saturated
market, a number of tribes are currently seeking to build off-reservation casinos or,
in some cases, expand existing gaming facilities. While certain projects are sup-
ported locally, others face strong resistance, including opposition from county boards
of supervisors.

Moreover, and in addition to the state’s 109 federally recognized tribes, California
currently has 81 tribal groups petitioning for federal acknowledgment (which rep-
resents roughly one-quarter of all petitioners nationwide). Of these 81 petitions, 68
are active. Although presumably not all of the state’s tribal groups will ultimately
be successful in gaining federal recognition—nor would all likely pursue gaming—
the sheer number of groups seeking recognition and the possibility of new casino
operations illustrates the potential for Indian gaming to become even more perva-
sive in California.

Of further relevance to this discussion is the Department of the Interior’s newly
proposed revisions to the Federal acknowledgment process (Procedures for Estab-
lishing That an American Indian Group Exists as an Indian Tribe, 25 CFR Part 83,
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BIA-2013-0007, RIN 1076-AF18). Pursuant to the Proposed Rule, California peti-
tioners would generally have a much easier path to Federal acknowledgment due
to a series of changes in the criteria that the Department uses to evaluate petitions.
According to a recent study,! the rule would result in as many as 34 newly recog-
nized Indian tribes in California and could lead to the development of 22 new casi-
nos throughout the state.

While the aforementioned study notes that existing casinos in California are
largely located outside of urban areas, the tribes that could potentially gain recogni-
tion may be located in urbanized areas, including the counties of Los Angeles, Or-
ange, San Mateo, Santa Clara, and Ventura. The proposed regulations also would
impact acknowledgement petitions in coastal areas such as Monterey, San Luis
Obispo, Santa Cruz, and San Benito, and in central and northern California coun-
ties such as Kern, Mariposa, Nevada, Plumas, Shasta, and Trinity.

With over 70 gaming facilities already in operation, additional gaming applica-
tions pending, and the potential for the aforementioned rule changes to result in the
recognition of new Indian tribes and the development of additional casinos, it is
c}llea¥ that California will continue to be heavily impacted by Indian gaming well into
the future.

Current Laws and Regulations

As previously stated, current laws, regulations, and administrative procedures fail
to meet the legitimate needs of tribes and counties. In particular, the Bureau of In-
dian Affairs’ fee-to-trust process—as authorized by the IRA and governed by the De-
partment of the Interior’s Part 151 regulations—is flawed and in need of a com-
prehensive overhaul.

In CSAC’s view, the fundamental problem with the trust land acquisition proc-
ess—for gaming or non-gaming-related purposes—is that Congress has not set
standards under the IRA by which any delegated trust land authority would be ap-
plied by BIA. Section 5 of the Act reads as follows: “The Secretary of the Interior
is hereby authorized in his discretion, to acquire [by various means] any interest
in lands, water rights, or surface rights to lands, within or without
reservations . . . for the purpose of providing land to Indians.” 25 U.S.C. § 465.

The aforementioned general and undefined congressional guidance has resulted in
a trust land process that fails to meaningfully include legitimate interests, provide
adequate transparency to the public, or demonstrate fundamental balance in trust
land decisions. The unsatisfactory process has created significant controversy, seri-
ous conflicts between tribes and states, counties and local governments—including
litigation costly to all parties—and broad distrust of the fairness of the system.

One of CSAC’s central concerns with the current process is the severely limited
role that state and local governments play. The implications of losing jurisdiction
over local lands are very significant, including the loss of tax base, loss of planning
and zoning authority, and the loss of environmental and other regulatory power.
Yet, state, county and local governments are afforded limited, and often late, notice
of a pending trust land application, and, under the current regulations, are asked
to provide comments on two narrow issues only: (1) potential jurisdictional conflicts;
and, (2) loss of tax revenues.

Moreover, the notice that local governments receive typically does not include the
actual fee-to-trust application and often does not indicate how the applicant tribe
intends to use the land. Further, in some cases, tribes have proposed a trust acquisi-
tion without identifying a use for the land; in other cases, tribes have identified a
non-intensive, mundane use, only to change the use to heavy economic development,
such as gaming or energy projects, soon after the land is acquired in trust.

Local governments also are often forced to resort to Freedom of Information Act
(FOIA) requests to ascertain if a petition for an Indian lands determination—a key
step in the process for a parcel of land to qualify for gaming—has been filed in their
jurisdiction. Because many tribal land acquisitions ultimately will be used for eco-
nomic development purposes—including gaming activities—there are often signifi-
cant unmitigated impacts to the surrounding community, including environmental
and economic impacts. Unfortunately, current law does not provide any incentive for
tribes and affected local governments to enter into agreements for the mitigation of
off-reservation impacts.

While the Department of the Interior understands the increased impacts and con-
flicts inherent in recent trust land decisions, it has not crafted regulations that
strike a reasonable balance between tribes seeking new trust lands and the states
and local governments experiencing unacceptable impacts. Indeed, the current noti-

1Michael L. Lawson, Ph.D., California Indian Petitioners and the Proposed Revisions of the
Federal Acknowledgment Regulations (July 2014).
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fication process embodied in the Part 151 regulations is, in practice, insufficient and
falls far short of providing local governments with the level of detail needed to ade-
quately respond to proposed trust land acquisitions. Accordingly, a legislative effort
is necessary to meet the fundamental interests of both tribes and local governments.

While the IRA provides the Secretary of the Interior with the authority to take
land into trust for the benefit of Indian tribes, IGRA provides the framework for
tribes to conduct gaming on trust land. Under IGRA, casino-style gaming is author-
ized on lands located within or contiguous to the boundaries of a tribe’s reservation
as it existed on October 17, 1988 (the date of IGRA’s enactment).

Although IGRA prohibits gaming on land taken into trust after the aforemen-
tioned date, the Act authorizes several notable exceptions to the prohibition, includ-
ing cases in which the Secretary determines that gaming on newly acquired lands
would be in the best interest of the tribe—as well as not detrimental to the sur-
rounding community—and the governor concurs in the Secretary’s determination
(IGRA’s two-part test). Additionally, post-1988 gaming acquisitions are allowed if
the land is part of the initial reservation of a newly acknowledged tribe, or in cases
in which a tribe is restored to federal recognition.

In California, many tribes pursue trust land under IGRA’s “restored land” excep-
tion. This allows a tribe to circumvent the Act’s two-part determination process,
which empowers a state to manage the location and growth of gaming. The opportu-
nities under IGRA also have been a primary factor driving many tribal groups in
California to seek federal recognition.

Further, tribes have more aggressively sought lands that are of substantially
greater value to state and local governments, even when distant from the tribe’s ex-
isting reservation, because such locations are far more marketable for various eco-
nomic purposes. The result has been increasing conflict between tribes and state
and local governments.

In California, approximately 45 applications from tribes to take land into trust
consisting of more than 10,000 acres of land have been submitted since 2011. Cali-
fornia’s unique cultural history and geography, and the fact that there are over 100
federally-recognized tribes in the state, contributes to the fact that no two land-into-
trust applications are alike.

The Need for Intergovernmental Agreements

To follow are examples of tribes and counties forging cooperative agreements by
working on a government-to-government basis on issues of common concern to both
parties, not just gaming-related issues. These examples underscore the need for fed-
eral law to incentivize and facilitate intergovernmental cooperation.

Examples of Successful Tribal-County Partnerships—In Yolo County, the Yocha
Dehe Wintun Nation and the County have a strong working relationship and have
entered into an agreement whereby the tribe provides mitigation payments to the
County for the off-reservation impacts associated with the tribe’s casino expansion
and hotel project. The agreement also expressly states that a purpose of the agree-
ment is to strengthen the government-to-government relationship between the
County and the Tribe.

In Sonoma County, an intergovernmental mitigation agreement between the
County and the Federated Indians of the Graton Rancheria, which was approved by
the Board of Supervisors, includes provisions for recurring mitigation payments to
the County for law enforcement and fire and emergency management services,
among other things. Similarly, the Madera County Board of Supervisors unani-
mously approved a comprehensive MOU between the County and the North Fork
Rancheria to fund police, fire, and emergency services. The agreement also estab-
lishes new tribal/community foundations to invest in local charitable causes, edu-
cation, and economic development.

In southern California, San Diego County has a history of tribes working with the
San Diego County Sheriff to ensure adequate law enforcement services in areas
where casinos are operating. In addition, San Diego County has entered into agree-
ments with four tribes to address the road impacts created by casino projects. Fur-
ther, a comprehensive agreement was reached with the Santa Ysabel Tribe pursu-
ant to the 2003 Compact with the State of California.

Humboldt, Placer, and Colusa Counties and tribal governments have agreed simi-
larly on law enforcement-related issues. Humboldt County also has reached agree-
ments with tribes on a court facility/sub-station, a library, road improvements, and
on a cooperative approach to seeking federal assistance to increase water levels in
nearby rivers.

The agreements in each of the above counties were achieved only through positive
and constructive discussions between tribal and county leaders. It was through
these discussions that each government gained a better appreciation of the needs
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and concerns of the other government. Not only did these discussions result in en-
forceable agreements for addressing specific impacts, but enhanced respect and a re-
newed partnership also emerged, to the betterment of both governments, and tribal
and local community members.

Examples of Conflict—Although many successful working relationships have been
forged between counties and tribes, CSAC remains concerned that many tribal de-
velopment projects lead to significant unmitigated impacts to the surrounding com-
munity, including environmental and economic impacts. In fact, there are recent ex-
amples of tribal governments not complying with the requirements of the IGRA or
the 1999 Compacts. In Mendocino County, a tribe built and operated a Class III
gaming casino for years without the requisite compact between the tribe and the
governor. In Sonoma County, a tribe demolished a hilltop to build and operate a
tent casino that the local Fire Marshal determined lacked the necessary ingress and
egress for fire safety.

In San Diego County, there have been impacts to neighboring water wells that
appear to be directly related to a tribe’s construction and use of its water well to
irrigate a newly constructed golf course adjoining its casino. Additionally, several
other tribal casino projects have advanced without the tribe providing mitigation for
the significant traffic impacts caused by those projects.

CSAC Policy Recommendations to the Committee

CSAC’s primary federal Indian gaming principle is that when tribes are permitted
to engage in gaming activities under federal law, judicially enforceable agreements
between counties and tribal governments must be in place. Such agreements should
fully mitigate local impacts from a tribal government’s business activities and fully
identify the governmental services to be provided by the county to that tribe.

When tribes reach local intergovernmental agreements to address jurisdiction and
environmental impacts of gaming or other development, the tribe, local government,
and surrounding community benefit. In such cases, tribes should have a streamlined
fee-to-trust process. Accordingly, the federal legal framework should encourage
tribes to reach intergovernmental agreements by reducing the threshold for dem-
onstrating need when mitigation agreements are in place.

If a tribe and jurisdictional local government fail to reach an agreement, federal
law should require the Secretary to ensure that the interests of the tribe and the
local government are balanced in the fee-to-trust process. This should be done by
requiring the Secretary to determine, after consulting with appropriate state and
local officials, that the proposed land acquisition would not be detrimental to the
surrounding community. Additionally, the Secretary should be required to deter-
mine that tribes have taken necessary steps to ensure that jurisdictional conflicts
and impacts have been mitigated. Once these requirements have been satisfied, the
Secretary would be authorized to approve the tribe’s development.

In sum, and in light of the long-standing deficiencies in the Indian fee-to-trust
system, we urge the Committee to do the following:

e Approve legislation that would restore the Secretary of the Interior’s authority
to take land into trust for all Indian tribes. This action would address Indian
Country’s long-standing call to fix the inequities caused by the Carcieri decision.
CSAC agrees that this inequity must be fixed;

AND

e Include as part of the Carcieri fix long-overdue, comprehensive reforms in the
fee-to-trust process in order to address the inequities and flaws in the current
trust land system, including provisions that incentivize local mitigation agree-
ments. This would ensure that the legitimate needs and interests of both local
governments and tribes are fairly balanced. Likewise, any potential amend-
ments to IGRA also should provide an incentive for tribes and counties to en-
gage in government-to-government discussions.

CSAC believes that it is essential for Congress to embrace the aforementioned
principles as part of the same legislative package. To do one without the other
would perpetuate an unfair and unbalanced system. CSAC’s comprehensive fee-to-
trust reform proposal seeks to create a trust land process that promotes and pro-
tects the interests of tribes and local governments.

Thank you for considering our views regarding this very important matter.
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PREPARED STATEMENT OF HON. RUBEN BALDERAS, PRESIDENT, FORT MCDOWELL
YAVAPAI NATION

Suwmimary .

The Fort McDowell Yavapai Natlon is a sl tribe lacsted on the periphery of the Phoenlx
metropalitan area, Although our reservation comprises just 25,060 acras, our ancestral
homelands extend from the Colorado River east to the Mazatzal Mountalns, and from the
Mogollen Rim south 1o the Glla River, This vast area Includes the Glendale property upon which
the Tehono G’odham Nation Intends to build and cperate a caslno, move than 150 miles from
thelr tribal headquarters in Sells, Arizana,

Over the past 25 vears, we zlong with other Arizona tribas have had ta rapeatad|y defend cur
rlght to conduct.gaming on Indian lands. Whather In fedaral court, at the state feglslature or
through citizen Initiative, Arizana tribes have werked together In order to secure a brighter
future for our tribal members, 2002 was a watershed year for Arizona trlbes. With most
comgracts due to explre in 2003, we negotiated & new standard form compact with Gov, Jene
Hull and when tha legislature falled to enact it, we fook i to the ballat and wen a narrow
victory while defaating two competlag inifiative measures, ’

The new standard form compacts were slgned n January 2003, They established statewide
tribal exclusivity for casing gaming, a revenue sharfng formuls to fund services provided by
state and local governments, snd a gaming device rights trapsTer mechanism that provides
garming revenye to remotely located tribes, For the four Phoenix area tribes [Fort MeDowall
Yavapal Nation, Gila Rlver Indian Community, Salt River Pima-Maricopa Indian Community and
the Ak-Chin Indian Community) 2 eritically impartant gosl of the standard form compact was to
malntain a eompetitive halance In this market so that all tribes could prosper, To that end, the
fourtribes apreed on the number of devices and games, as well as the rumber and slze of
caslnos. Preventing the potent!al proliferation oftribal casinos in the Phoenlx area was a key
Tfeatura of the compacts, from bath the tribes’ and the governor's perspectivas. To achleve this
oblecilve, tribes pledgad to Hmit the number of tribl casines In the Phoanik area fo seven, the
same number that exlsted when the compacks were signed.

This limltatton en the number of metro arez caslnos becama 2 key selling polnt 16 the state's
voters. 17 Arzonz tribes participated In the Initiative campalgn. The Tohono 0’odham Natlon
was one of the partlcipating tribes, and thelr leadership at that time repeated the no addhtlonal
casines In Phoentk’ pledge at numerous public forums. So it came as stunning news when In
eatly 2009 Tehono O'odham's currant laadership snnounced thelr plans to slte a casing In the
Glendale area utilizing thelr rights under the Gile Bend Act, In 50 doing, Tohono O'odham
betrayed its commitments to the other Arlzona tribes, the state government and Afizona



107

voters, For Toliena O‘odham leaders now to contend that there never was such an agreament
|5 an cutrageaus attempt to rewrite history. )

It Is ndt an exaggeration to say that the interests of all other Arlzona tribas will be put at rlsk If
the Glendale casino Is permitted. Here are same of the many negative consequences that
would result if Tohone O’odham prevails in its effort to site 4 ¢asino in Glendale:

Violatas txihal promises mada to Arlzona voters In 2002

To gain apytroval of the cerrent gaming compacts, Artzona tribes spent 3 % years negotiating
theterms of the agreement. Much of that time was spent in trlbe-to-tribe negotlations, seeking
to ensure that every tribe would see tangible benefits under the new compacts and that tribat
gaming enterprises could prosper In a stable buslness environment. Whan tribes reached
agreement on a framework document with Gov, Jane Hull, we attempted to have the
framework docurnent enacted into law by the |eglslature, but that effort falled. Atthat point
we had ne cholea but to maunt an encrmously expensive and challenglng Inltiathve carnpalgn,
Tagether with Gov, Hull, tribes promised the voters that approving our compact would
guarantee that casino gaming in Arlzona would remaln limited in scope, well regulated and
locsted onfy on Indian resarvations, away fram cltles, neighbiochoods and schoals,

Integral to that commitmant was the pramise that ne more tribal casings would be built in the
greater fhoenik metropalitan area beyond the seven existing at that timea. Had voters known
that one or more tribes Intended to site additional casinos in tha Phoeni metra area, our
nariow victory at the polis would Instaad kely have been a decisive defeat, The proposed West
Valley Resort and Gasino vialates that promise, and its approval would create significant and
perhaps Insurmountable credibility Issues for tribas in all firture endeavors requlring political
approvals.

Thr h ure of triaal gaming agreed to In 2002 com

The 2003 compacts were trafted 1o ensure that thara would be strlct limitations an the number
af casinos, slza of casinos, kinds and numbers of gamos, ete., while providing each tribe with
the zbility to improve its Tinandal cireumstances, Thesa limitations were the product of long
and frequently contentious negotiations. In the end, participating tribes achieved a balance that
all could agrae to, and created a positive and predictable businass environment for every tribe's
gaming enterprise. In addition te creatlng a competitive hafance smeng gaming tribes, the
compact alse created a revenua stream for non-gaming tribes thraugh the machine rghts
trensfer mechanism, by which gaming tribes In big markets can put more gaming devices Inte
play by purchasing the rights to operate those devices from tribes Jocated In small er non-
exlstent gaming markets. 1t alse provided for tiibial revenue-sharing with state and local
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governments In exchange for tribal exclusivity for caslno gaming, In the 21 years since the
compasts were signed, cumulative tribal contributions to state and local governmants now
exceed 51 Billion.

Parmitting gaming &t the Giendale slte would put gll of these achievements at risk by destroying
the competitive balance that tribes have relled on In making future plans and investments,
whila severaly erading publiz trust In tribes’ honasty and significantly increasing the likelihaod
that the legislature will consider al]nwinﬁ commercial casino gaming In the state,

Allows Tohone O‘odham to open up to 4 casinos [n the Phoenix metro markst

If the Glendale casinn is approved, Tohono O'odham could use the same legal maneuvaring to
apen as many as three more casinos In the Valley, The only restrictions are that it can’t pperate
maore than four caslnos overall, and the caslnas must be built on ‘county islands’ that would be
converted Into Indian reservations. There are scores of county Islands In the Valley, dozens of
which zre large enough for casinps. Here are |ust some of the cities with farge county Islands:
Tempe, Gllbert, Phoenix, Parddise Valley, Mesa, Chandler, Scottsdale, Glendale, Pearla, Queen
Creek, Apache lunction, Surprise, Buckeye, Goodyaar and Avondale,

Toheno Ofadhary has refused to disclose Its long tarm plans for $he metro Phaanlcmarket, and
spacifically whethar they intend to site additional casinos there. If i prevails In Glendale, there
will be nothingto stop it from siting additional caslnos In the Phoenix metro area, a process in
which nearby ditles and trbes hava ne Input, desplte the Impacts they wauld sustain,

Threatens tribal exclusivity Tor cesino gaming

ATohono C'odham casine in Glendale Is viewed by many legistatars and ather state lezders as
both a vielation of the current compacts and the de facto expansion of gaming off of existing
Indian reservations, in addition to the breaching of a promise tribes made 1o Arizona voters In
2002 to bulld no additions! casinos in the Phoenix ares. Numerous nontribal gaming Intarasts
have sought tha right to open off-reservation casinos In the state and tribes individually and
coflectivaly expend considerable resources avery yeat beating back those atiempts. Permitting
Tohone Q'odham to ppen = casino on its Glendale properiy would greetly compromise tribza)
efforts to defeat future threats to our exclusivity, Every tribe in Arlzona would be hurt should
tribal exclushvity for gaming terminate,

A numbar of legislators wha have epposed commaercia! gaming have statad that should Tohono
O’odharn succaad in Glandzle, it would meke 2 mockery of the limits contalned In the
compacts, and cause tham to rethink their position on commerclal gaming.
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Creates datrimeital finznclsl Impacts to numercus other tribes

By upsetting tha balance that was painstakingly achieved In the current compacts, numargus
ribes would be negatively affectad. All four Phoantsarea tribes would experience significant
reductions In gaming revenua, as would tribes outside the Phoenii area that none tha less draw
considerable patronage from Phoenix area residents.

Furthermore, by putting at risk tribal exclusivity for gaming, a ¢asine in Glendale would
threaten the existing revenue streams that $ribes In remote reglons of the state currently
receive through the transfer pfthelr machine tights to tribes located In larger imarkats, In the
event that other interests gain the right to engdge in casine gaming, tribel exciusivity would be
braached and all imitations on the number and size of tribel casinos are alimitated. Tribas still
could only operate casinos on Indian lands, but with the limits removed there is no longer any
need te purchase gaming deviee rights from non-gaming tribes, The impact would ba
devastating to those ramotely located trihes, which rely on davice transfer payments to help
Fund critically needed services to tribal mambers.

Rewards dishonest dealing by Tohano O'odham

Over the coltrse of 5 yeurs of litgation, numerous documents kave come to ilght that very
elearly indicate that Tohono O'edham’s plans for a West Phoenix area casino were hatched
years before the current compacts were apgroved. Minutes from internal Tohano Clodham
meetings reflact that thasa plahs wets dellberately withheld from other tribes, stata
negotlaters and Arizona veters. In the process, Tochone O'odham repeatediy misrepresented Jts
In¢eritiens, therehy viclating its sizned agreemant with the othertribes to negotlate in good
faith and fully disclosa ks plans and Intergsts. And thay participated in a political cem paign with
other tribes knowing all the while that they Intended to violate the promises tribes were
making to voters as part of that campsign.

Tohono Oedham cltes ks Judiclal victories as proof that it did nothing wrong durlng those
nepotiations, but always neglect to mentfon that the three claims dealing with thelr hehavier
during the negotlations were dismissad because Tohona O'adham invaked saverelgn imrunity,
and not based cn the merits of the claims, Indeed, the court ohserved that the State's
promissory estappel ¢laim was supported by the evidence.

Conciyglon

It Is now clear that only Congress cart put an end te Tohans Q'odiarm’s recldess attampt to site
a casino In ilandale. 1R, 1420 and $. 2670 would rastore the status of tribal gaming In Arlzona
to what the {ribies; the state and tie vatdre all thought it was. We iirge Your strong
constderation for thesa biifts.

PREPARED STATEMENT OF GREGORY MENDOZA, GOVERNOR, GILA RIVER INDIAN
COMMUNITY

Chairman Tester, Vice Chairman Barrasso and members of the Committee, I
want to thank you for considering the written testimony of the Gila River Indian
Community regarding H.R. 1410, the Keep the Promise Act of 2013. By prohibiting
gaming on tribal lands acquired in trust status after April 9, 2013 within the Phoe-
nix metropolitan area until January 1, 2027 this bill maintains the commitments
and promises that were relied upon during negotiations of the current gaming com-
pacts for the duration of those compacts, which begin to expire in late 2026. Enact-
ment of this overwhelmingly bipartisan legislation is critical to protecting the exist-
ing gaming compacts and system of tribal gaming in Arizona. It must be clearly un-
derstood that the bill does not prohibit Indian gaming on the lands beyond the sun-
set date of January 1, 2027 and does not prevent lands from being taken into trust
status for Indian tribes.
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The Arizona Republic, the largest newspaper in Arizona, summed up the current
situation well when it indicated that support for an additional tribal casino in the
Phoenix metropolitan area came down to one question: “Just how cool are you with
being lied to?”! That is the question that many Arizonans are contemplating as the
Tohono O’odham Nation (TON) tries to build a casino far outside its aboriginal terri-
tory and within the Phoenix metropolitan area. The question is important because
the voters of Arizona authorized a system of gaming in 2002 when the tribes essen-
tially obtained a legal monopoly on gaming in the State, a monopoly that has bene-
fited all Indian tribes in the State, gaming and non-gaming. But in return, the vot-
ers wanted to set a hard cap of seven casinos that would be in the Phoenix metro-
politan and no more, which was the number of casinos in existence at that time.
Additionally, the voters wanted certainty about the potential proliferation of gam-
ing, and thought that they had achieved that certainty by limiting gaming to Indian
tribes on Indian reservations as they existed at the time of their vote in 2002 and
not allow casinos to expand into non-tribal neighborhoods, such as Glendale.

The voters and State leadership thought that they got what they wanted when
they supported Proposition 202 over two other gaming propositions on the ballot in
2002. But seven years later, in 2009, TON announced that it had purchased lands
pursuant to a 1986 law in Glendale (a Phoenix suburb) and planned to build a ca-
sino on land located across the street from Kellis High School, a public high school
that opened in 2004—two years after the voters approved Proposition 202 and
thought tribal gaming would be restricted to the tribal reservation areas that they
would have been aware of at the time.

As explained more fully below, Congress is the only entity that is properly suited
to resolve this matter, in part because Congress created the situation and because
the courts have been thwarted from being able to adjudicate the merits of the essen-
tial claims at issue.

To be clear, no one is trying to prevent TON from acquiring replacement lands
pursuant to the 1986 Gila Bend Indian Reservation Lands Replacement Act (“Gila
Bend Act”), Pub. L. 99-503.2 However, TON should not be able to utilize the 1986
law to violate the commitments and promises relied upon during the negotiations
of the existing gaming compacts in Arizona.

Contrary to the testimony of TON, H.R. 1410 does not create liability for the
United States and does not affect pending litigation. Indeed, H.R. 1410 was nar-
rowly crafted to preserve promises made during the negotiation of the existing trib-
al-state compact and to clarify them in a manner that is consistent with federal law
but does not pierce TON’s sovereign immunity. Furthermore, H.R. 1410 would not
create liability for the United States or constitute an unlawful taking that would
trigger constitutional protection because it is well within Congress’ plenary power
over Indian affairs to defend and protect the promises that tribes publicly make to
obtain gaming. There is no Fifth Amendment right for tribes to violate their own
promises on which other tribes and the State have relied. The Fifth Amendment
does not curtail Congress’s authority to protect the compacting process from broken
promises and misrepresentations. To suggest otherwise is disingenuous.

Instead, H.R. 1410 is about preserving the spirit of the existing gaming compacts,
and holding tribes, including TON, to their word that was relied upon when negoti-
ating the existing framework of tribal gaming in Arizona. Several rural and poor
tribes and other Phoenix metropolitan area tribes support H.R. 1410, as do the Gov-
ernor, State legislature, and numerous cities and towns in the Phoenix area.

H.R. 1410 Does Not Create Liability for the United States

Opponents to H.R. 1410 contend that the bill would subject the United States to
a Fifth Amendment Takings Claim. This objection is premised on notion that when
Arizona tribes obtained IGRA compacts by promising not to attempt to use those
compacts to locate any additional casinos in the Phoenix area, the Fifth Amendment
somehow protects their right to violate that very promise. This could not be further
from the truth. It should go without saying that Congress does not abrogate gaming
compacts or affect a Fifth Amendment taking when it defends and protects the
promises tribes made publicly to obtain the compacts. Neither gaming compacts nor
the Gila Bend Act include an inherent right to profit from States’ and tribes’ detri-
mental reliance on a tribe’s promises during the compacting process. Simply put,

1Doug MacEachern, Tohono O’odhams were gaming state over casino all along, Arizona Re-
public, Apr. 2, 2013.

2The Community would prefer that TON’s replacement lands be within the aboriginal terri-
tory of TON. In the context of remains and cultural resources TON has respected the aboriginal
boundaries of its sister tribes as we have respected is aboriginal boundaries. But in the context
of gaming that respect is clearly lacking.
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there is no Fifth Amendment right for tribes to commit fraud and then benefit from
the fraud. The Fifth Amendment does not limit Congress’ authority to preserve the
integrity of IGRA’s compact process from illegality.

Nonetheless, TON argues that H.R. 1410 will give rise to a successful takings
claim against the United States, a claim that the Assistant Secretary was not will-
ing to embrace during his responses to the Committee’s questions during the hear-
ing. Such a claim would argue that H.R. 1410 constituted “regulatory taking” by de-
priving TON of an economic use of its land and interfering with an investment-
backed expectation. As a threshold matter, the Fifth Amendment’s Taking Clause
generally applies to federal actions that affect Indian property rights formally recog-
nized by Congress. See generally 1-5 Cohen’s Handbook of Federal Indian Law
§5.04[2][c]. However, the Supreme Court’s opinion in Penn Central Transportation
Co. v. City of New York, 438 U.S. 104 (1978), established a multifactor analysis for
courts to consider when weighing a regulatory taking claim. The Penn Central test
has spawned different categories of regulatory takings but it is highly unlikely that
TON could successfully argue that H.R. 1410 fits into any one of these.

Penn Central requires an ad hoc factual inquiry based on three factors: (1) “the
character of the governmental action™; (2) “[t]he economic impact of the regulation
on the claimant”; and (3) “the extent to which the regulation has interfered with
distinct investment-backed expectations.” Lingle v. Chevron U.S.A. Inc., 544 U.S.
538-539 (alteration in original (quoting Penn Central, 438 U.S. at 124). Mindful of
Justice Holmes’s oft-cited admonition that “[glovernment hardly could go on if to
some extent values incident to property could not be diminished without paying for
every such change in the general lawl[,]” Mahon, 260 U.S. at 413, courts historically
have applied Penn Central’s inquiry stringently.

First, the character of the governmental action that would give rise to TON’s tak-
ing claim would likely weigh against an unconstitutional taking. H.R. 1410 was nar-
rowly crafted so TON may still use the Glendale Parcel for commercial gain or oth-
erwise, even if it cannot immediately operate Class II or III gaming activities on
the property. The proximity of the Glendale Parcel to the Arizona Cardinals stadium
will allow TON to pursue a wide variety of lucrative economic development activities
that will bring significant revenue. Viewed from that perspective, the legislation is
more akin to a zoning regulation restricting a particular land use, which tends to
withstand a Takings Clause challenge. See generally Village of Euclid v. Ambler Re-
alty Co., 272 U.S. 365 (1926).

Moreover, here Congress is effectively regulating gambling in the public interest.
The Supreme Court has long recognized the regulation of gambling to be a tradi-
tional exercise of police power. See Lawton v. Steele, 152 U.S. 133, 136 (1894). And
under a much older Takings Clause regime, it has held that ““acts done in the prop-
er exercise of governmental powers, and not directly encroaching upon private prop-
erty, though these consequences may impair its use,” do not constitute a taking
within the meaning of the constitutional provision, or entitle the owner of such
property to compensation from the state or its agents, or give him any right of ac-
tion.” Mugler v. Kansas, 123 U.S. 623 (1887) (discussing prohibition of alcohol). It
is of great consequence for purposes of this analysis that Congress has already
placed substantial limits on Indian gaming unless done in accordance with the
IGRA. If allowing gaming pursuant only to IGRA’s strictures is Congress’s baseline
approach, then H.R. 1410 is consistent with that public policy insofar as it closes
a loophole in IGRA that is only available to TON through its bad faith negotiations
with other parties.

Second, the economic impact of the regulation would clearly be significant but Su-
preme Court decisions have “long established that mere diminution in the value of
property, however serious, is insufficient to demonstrate a taking.” Concrete Pipe &
Products of Cal., Inc. v. Construction Laborers Pension Trust for S. Cal., 508 U.S.
602, 645 (1993). Indeed, the Supreme Court has noted that a diminution in property
value as high as 75 percent or even 92.5 percent may not be a sufficiently serious
impact. Id. at 645. Because the Glendale Parcel can be put to a range of other profit-
able uses, a court may well give less weight to the impact of precluding Class II
and III gaming activities. It is also relevant to this analysis that H.R. 1410 is tem-
porally limited so any economic impact on TON’s ability to use the Glendale Parcel
for gaming would terminate on January 1, 2027 when all Arizona tribal-state com-
pacts will need to be re-negotiated. Further, H.R. 1410 would not prevent TON from
developing a fourth casino anywhere outside of the Phoenix metropolitan area.
These points illustrate how the Keep the Promise Act was drafted to avoid a perma-
nent impairment of any economic development opportunities, including gaming, so
any action challenging the Keep the Promises Act would likely fail to demonstrate
a credible Takings Claim.
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Third, it is unlikely that TON will be able to establish that its investment-backed
expectations rise above a “unilateral expectation or an abstract need,” which would
be critical to establishing a Takings Claim. Ruckelshaus v. Monsanto Co., 467 U.S.
986, 1005 (1984) (citation and quotation marks omitted). Several courts have recog-
nized that gambling is a highly regulated industry and that it is difficult to hold
reasonable investment-backed expectations in light of that regulation. See, e.g.,
Holliday Amusement Co. of Charleston, Inc. v. South Carolina, 493 F.3d 404, 411
(4th Cir. 2007) (holding no taking of slot machine property where South Carolina
banned video poker after 25 years of allowing it because “Plaintiff’s participation in
a traditionally regulated industry greatly diminishes the weight of his alleged in-
vestment-backed expectations”); Hawkeye Commodity Promotions, Inc. v. Vilsack,
486 F.3d 430, 442 (8th Cir. 2007) (holding multi-million “devastating economic im-
pact” of ban on TouchPlay machines to be “discounted” by “heavily regulated nature
of gambling in Iowa). TON was well aware of the inherent riskiness of gaming ven-
tures when they purchased the Glendale Parcel. This is likely why the parcel was
purchased and kept secret until a more favorable political environment improved
the likelihood of success for their scheme. The attenuated timeline of this project
epitomizes the highly speculative nature of gaming projects.

Again, it would be difficult for TON to argue that IGRA and the 2002 Compact
guarantee a right to game on the Glendale Parcel. The Gila Bend Act and its cor-
responding settlement agreement did not give TON a right to violate its own subse-
quent promises in the compacting process. The Gila Bend Act is silent with respect
to gaming and it was also enacted two years before IGRA. Further, no one can make
the credible argument that by regulating Las Vegas style gaming and making it
subject to the Tribal-State compacting process, that IGRA constituted a breach of
contract or a taking of federally recognized tribes’ inherent right to game on tribal
lands. Congress could preclude Indian gaming altogether and has already enacted
IGRA to establish that tribal gaming is permissible only “if the gaming activity is
not specifically prohibited by Federal law,” 25 U.S.C. §2701(5), and it contains sev-
eral restrictions as to the location of gaming facilitates. All of that at least arguably
puts tribes on notice that Congress may at any time enact additional restrictions
on tribal gaming. Moreover, the 2002 Compact—which was negotiated between the
Tribes and the State of Arizona—could not estop Congress from altering IGRA. Cf.
Sioux Nation, 448 U.S. at 410-411 (affirming Congress’s power to abrogate treaties
with tribes). Simply put, “[t]he pendulum of politics swings periodically between re-
striction and permission in such matters [as gambling], and prudent investors un-
derstand the risk.” Holliday Amusement, 493 F.3d at 411. Nothing in the Gila Bend
Act bestowed any absolute right to locate a casino on Indian lands in Phoenix—
much less did it enshrine a right to violate promises TON and other tribes later
made in pursuit of IGRA compacts with Arizona in 1993 and 2002. IGRA, not the
Gila Bend Act, defines the boundaries of Indian gaming authority, and just as Con-
gress enacted limitations on such gaming in IGRA, it can legislatively protect the
IGRA compacting process from the corrosive and profoundly destabilizing effect of
unkept promises made to obtain a compact.

In sum, there are considerable arguments against the viability of a Takings
Clause challenge to H.R. 1410 that stem from the narrow scope of the legislation,
arguments that the Assistant Secretary seemed to tacitly acknowledge when he re-
sponded to the Committee’s inquiries on the issue. The limited nature of the govern-
ment’s restriction, the continued economic viability of the Glendale Parcel, and the
highly regulated nature of gaming present significant barriers to a regulatory taking
claim.

H.R. 1410 Would Not Impact Pending Litigation

TON likes to tell Members of Congress to let the ongoing litigation run its course
before taking any action on this matter. However, TON fails to tell those very same
Members that the courts are unable to adjudicate the essential claims in this matter
because TON refuses to waive its sovereign immunity. Thus, H.R. 1410 would not
irﬁterfere with ongoing litigation and Congress is the only entity that can resolve
this issue.

Two lawsuits were brought after TON announced its intention to acquire lands
into trust for an off-reservation casino in 2009. One lawsuit challenges the TON’s
ability to have the lands taken into trust status as an Indian reservation, and that
lawsuit is near completion. The other lawsuit alleges that TON wrongfully induced
the relevant parties to enter into the compact and is violating the compact. While
the courts have been able to review certain claims with respect to the express terms
contained within the gaming compact, the courts have been thwarted by TON from
addressing the claims of fraud, misrepresentation, or promissory estoppel because
TON asserted tribal sovereign immunity with respect to those claims. Tribal sov-
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ereign immunity is a legal doctrine providing that Indian tribes are immune from
judicial proceedings without their consent or Congressional waiver. Congress waived
tribes’ sovereign immunity in IGRA with respect to claims for violations of a com-
pact once the compact is signed, but IGRA does not waive a tribe’s sovereign immu-
nity for actions that occurred prior to the signing of the compact. Since TON refused
to waive its sovereign immunity with respect to the claims of fraud, misrepresenta-
tion and promissory estoppel, which occurred prior to the signing of the compact,
the court was unable to consider those claims. No one would expect a gaming com-
pact to anticipate the need to waive sovereign immunity because a party would in-
tend to commit fraud and misrepresentation, or wrongfully induce conduct. This is
especially true here because Arizona tribes, including TON, signed an “Agreement
In Principle” where tribes agreed to negotiate in good faith with one another. Sadly,
the 2027 Arizona compacts may need to include very broad waivers of sovereign im-
munity as a result of the actions of TON here.

It is these claims that the courts have dismissed that H.R. 1410 seeks to remedy.
And, in its May 7, 2013 order the Federal District Court for the District of Arizona
found that although evidence appears to support the promissory estoppel claim
against TON, the court had to dismiss the claim also because of TON’s sovereign
immunity. 3 Promissory estoppel is where one party makes a promise and a second
party acts in reasonable and detrimental reliance on that promise. In that instance,
a court would normally be able to enforce the promise that was relied on regardless
of whether it was expressly stated in a contract. That’s exactly what happened in
this matter. TON made representations that there would be no additional casinos
in the Phoenix area and the State and other tribes and voters relied on TON’s rep-
resentations in deciding to give up rights to additional casinos and gaming ma-
chines, approve Proposition 202, and sign the compacts approved by the voters. It
is critical that TON’s false promises preceded execution of its compact with the
State of Arizona and fell outside of IGRA’s waiver of sovereign immunity. Neither
IGRA nor any other law governing fair business practices anticipates fraudulent
conduct among contracting parties. TON has exploited the fundamental assumption
of propriety in business practices and shielded judicial review of its conduct by re-
fusing to waive sovereign immunity.

TON argues that it is unreasonable to expect it to waive its sovereign immunity
for what its chairman referred to as frivolous claims. To the contrary, it is precisely
because those claims would expose the wrongful conduct that TON must use sov-
ereign immunity as a shield. And, while it is common for tribes to grant limited
waivers of sovereign immunity, particularly for commercial reasons such as casinos,
it is hard to imagine waivers that would have expressly envisioned duplicitous con-
duct grounded in fraud as part of a gaming compact; perhaps the State will require
such waivers of all Arizona Indian Tribes in the 2027 compacts in order to safe-
guard against future conduct of this sort by TON. In the end, waiving sovereign im-
munity is a political decision, and one that we respect. However, it is disingenuous
for TON to refuse to waive its sovereign immunity in court in order to prevent reso-
lution of certain claims and then argue that Congress should not resolve these same
claims because they are being addressed in litigation.

H.R. 1410 comes at a critical time for tribal sovereignty and Indian gaming. In
May, the Supreme Court issued its opinion in Michigan v. Bay Mills, 134 S.Ct. 2024
(2014). The Court, in a 5 to 4 decision, ruled that the Bay Mills Tribe could assert
tribal sovereign immunity and avoid claims filed by the State of Michigan that
sought to close what it claimed was an illegal off-reservation in Vanderbilt, Michi-
gan. The Court stated at five different points in its opinion that Congress and not
courts are the proper venue to resolve issues where sovereign immunity has frus-
trated efforts to bring justice to parties that cannot maintain suit against tribes.
Perhaps most disturbingly, Justice Scalia, who voted in favor of several Supreme
Court decisions which cemented the doctrine of tribal sovereign immunity, explicitly
stated in his dissenting opinion in Bay Mills that those votes in support of sovereign
immunity were wrong and that he “would overrule” tribal sovereign immunity. Al-
though Bay Mills was certainly a victory for Indian Country, it also put a spotlight
on the fragile state of tribal sovereign immunity and the fact that the Supreme
Court is one vote from limiting its application or eliminating it altogether. Simply
put, controversial gaming projects such as those proposed by Bay Mills and TON
manipulated the federal approval process to avoid legitimate state and tribal con-
cerns and have used sovereign immunity as a shield to protect illegal or fraudulent
activity. From this perspective, H.R. 1410 is good policy for Indian Country because
it will address a narrow set of facts where one tribe is recklessly exploiting sov-

3 State of Ariz. v. Tohono O’odham Nation,, slip op. at 26-27 (D. Ariz. May 7, 2013).
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ereign immunity that if not addressed by Congress could later be cited as the reason
the Supreme Court changes its mind and decides to abrogate sovereign immunity.

There remain certain issues that are pending in litigation, but those issues are
not related to the claims of fraud, misrepresentation and promissory estoppel. H.R.
1410 is intended to not impact any pending court case, but rather to address the
issues that the court has determined that it is unable to resolve. More, the Depart-
ment of the Interior has also indicated that it cannot resolve the claims of fraud,
misrepresentation and promissory estoppel. Thus, Congress and H.R. 1410 is the
only entity capable of resolving this issue and addresses issues that courts are un-
able to review.

Thank you for holding the July 23, 2014 hearing and allowing Congressman Raul
Grijalva, Congressman Paul Gosar, Mayor Jerry Weiers, Chairman Ned Norriss and
President Diane Enos to testify on H.R. 1410. Now that this bill has been heard
by the Senate Committee on Indian Affairs we respectfully request prompt consider-
ation.

PREPARED STATEMENT OF REX TiLOUSI, CHAIRMAN, HAVASUPAI TRIBAL COUNCIL

The Havasupai Tribe, located in the Grand Canyen, submits these comments to the
Senate Committes on Indian Affalrs for consideration durlng the oversight process

for Indian Gaming,

The Havasupal Tribe does not have a ¢asino and does not conduct gaming, however,
we receive more than twice cur anrnual budget through agreements to transfer our
gaming device rights to other Tribes {n the State of Arizona. During your process of
oversight and consideration of changes to the Indian Gaming Regulatory Actwe
request that you keep in mind our Compaer in Arizona that permits the transfer of
gaming device operating rights.

The Havasupal Tribe raceived Itz land return in 1975 as part of the Grand Canyon
Enlargement Act, {$ec. 10 of P.L. 92-620 codifled at 16 USC 2281). This law restricts
the use of our Jand to small tourist enterprises in order to protect the “scenicand
natural values” of the Grand Canyon” Federal law prohibits us from having any
commerclal development on the reservation.

The money we receive from the trangfer of our gaming device gperating rights has
literally saved the lives of the Havasupal, Itmore than doubled are tribal budget
when it was first recelved in 2003. Today it provides more than bwice the tribal
budget bacause of cuts in federal Fands and increases in the amount we receive from
transfers. The Tribe provides most of the jobs in Supal and pravides a small per
capita payment from the transfer fords to help offset the extraordinary expense of
living in the village of Supai. We haye an invesnment plal and 4 savings plan to help
catry us beyond the termination of the corrent Compact with the State of Arizona.
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All of the Tribes in Arizona with & Compact and without casinos receive a share of
the gaming revenues through transfer agreements negotiated by the Tribes,
sovergign-to-sovereign. Arizona limits the number of gaming devices operated by
each Tribe based on tribal poputation, The Tribes in, or near, large markets
expandad operations in 2002 through the transfer of gaming devices rights from
those Tribes without gaming enterprises. Thismet the overall political ohjectives of
nat expanding gaming in Arizona and of sharing the garning revenue among all
tribes that chose to enter a Compack

All that the Havasupai, and other non-geming Tribes in Arizona, have is a Compact
provision permitting transfer agreements. We urge you ta not take any action that
will detrimentally affert the transfer mechanism in the Arizona Compact or our
Tribe-to-Tribe transfer agreements,

Thapk you for this pppartanity to present our comments, |
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PREPARED STATEMENT OF HON. BEN SHELLY, PRESIDENT, NAVAJO NATION
[htroduction

The Navajo Nation is the largest land-based sovereign tribal government in the United
States. The Navajo Nation encompasses 27,000 sguare miles; it spans across the states of
Arizona, New Mexico, and Utah and is approximately the size of the state of West Virginia.
The number of enrolled citizens of the Navajo Nation exceeds 330,000,

Slightly aver 52 percent of Navaje Nation residents are unempleyed. Inceme ef our
residents is near the low-middle of the spectrum. Just over 70 percent of Navajo Nation
residents report making less than $15,000 annually, while less than 3 percent report
earnings over $50,000, In contrast, 51 percent of the U.S, population has an individual
income over $50,000 per year.

Houses within the Navajo Nation are in poor condition, generally smaller, hava less access
to baslc utilittes and experience larger rates of overcrowding. With regard to housing
conditions, mere than half of individuals residing in the Navajo Natien live in dilapidated
structures in need of serious repairs,

There is significant demand o ereale apportunity for the Navajo people, Qur
administration’s goal has been to develop infrastructure and business enterprises to
promote a vibrant and robust Navajo-based economy, supporting jobs and economic
security in Navajo and its surrounding communities, That is why, after many years of
discussion and multiple Navajo Naton referendum votes, we moved to develop gaming as
one of our economic development initiatives.

L 2809 United States Census American Community Survey
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Navajo Nation Gaming

Gaming is a relatively new economic venture for the Navajo Nation. In January 2003, the
Navajo Matlon enterad Into its first tribal-state gaming compact to conduct Class [Tl gaming
an the Navajo Natien lands. That compact was with the state of Arizona, Then in
November of 2003 the Navajo Nation compacted with the state of New Mexico, Our first
casino opened its doors to the public in November 2008,

The Navaja Nation, through its Navajo Nation Gaming Enterprise, has developed four
gaming projects—three in New Mexice and one in Arizona. In New Mezico, Fire Rock
Navajo Casino is lacated near Gallup, Northern Edge Navajo is near Farmington and
Flowing Water Navajo Casino is near Shiprock. In Arizona, Twin Arrows Navajo Casino
Resort is about 20 miles east of Flagstaff. Navajo Nation financed each of these projects.

These Navajo casinos are critical to the future of the Navajo people in a time in which
federal funds ara declining, and poverty is high. The Navajo Natien is rich in natural
resources [coal, oil, and natural gas) but federal regulations threaten these natural
resource jobs and overall jobs are scarce, The Indian Gaming Regulatory Act (IGRA) was
intended by Congress to provide a framewaork for tribes and states to work together to
support economic develapment within tribal communities.

The Navajo Nation's eurrent gaming projects provide almost 2,000 jobs with henefits,
Navajos hold over 80 percent of the jebs. Gaming also creates a tribal gaming industry tax
base, allewing tribal governments to tax varjous business activities, These tax revenues
then fund social programs and support "nation=building™ activities, The Navajo Nation's
sticeess to date is a prime example of HGRA working as envisioned by Arizona Senator John
MeCain and others whe were involved in the law's development.

Given the large Navajo Nation population, the Navaje Nation does not distribute its gaming
revenues te its citizens as capita payments. Instead the Navajo Nation has developed
governmental gaming and taxation distribution plans whereby gaming and tax revenues
are used to fund student scholarships, local Wavaje government functlons, and other
econcinlc development incentives, These incentives Include developing infrastructure
(water, clectricity, waste water, reads, and telecormmunication). Although the Navajo
Matlon daes not have adequate Infrastructure to provide for its residents, the lack of
adequate infrastructure is one barrier to developing a rahust business cconemy. Mast
communities in the United States have sufficient infrastructure to develop and attract
businesses, investors, and industries, but this is still severely lacking within the Navajo
Nation.
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Indian Gaming — the Next 25 Years
* Restore balance in the compacting process

There Is a great need to restore balance in the state-tribal compacting process. IGRA
oripinally provided a remedy for tribes if a federal court determines that a state is
negotiating a gaming compact in bad faith. This key provision created a balance between
states and tribes to ensure goad Faith negotiations. Howavar, the United States Supreme
Court's holding in Seminole Tribe of Floridn v. Floride?® destroyed any balance originally
envisioned when it ruled that Congress lacked the authority to walve a state’s sovereign
imrmanity from suit in federal court to enforce IGRA's good faith compact negotiation
obligation imposed on the states.

The U.5. Department of the Interior tried to Al the gap, promulgating regulations to resolve
issues of bad faith bargaining, but the validity of those regulations is unclear after the Fifth
Cirenit Court of Appeals Issued the Texas v UL.S53 ("Kickapeo™) apinion In which the chief
judge cencluded that the secretary lacks power to pravide a remedy absent congrassional
delegation of such power. The high court declined to review the Kickapoo decision.
Without a methed to enforce this obligation, many tribes find themselves in a difficult
position,

The Navajo Nation is undergoing negotiations with the State of New Mexico to renew our
New Mexice gaming compact, The Navaje Nation's existing compact expires in June 2015,
so it is urgent that we complete a renewal with the state, Navaje has twice reached an
agreement with New Mexice Governor Susana Martinaz, but the New Mexica legislature
has not voted to approve the compact agreement, which New Mexico law requires. [f this
pattern continues next year, the Navajo Nation will be in a legally unceriain and tenucus
position.

Forthe Navaje Natlon, what are we to do next year if, once again, the Governor takes one
position on pur compact and the legislature takes ancther? New Mexico's gaming statute
also has na recourse if the state’s executive and legislative branches refuse to work
together to negatiate in good Faith, I the state refuses te waive its 11th amendment
sovereign immunity and litigates the validity of the secrelary's remedial regulalicns, the
Navajo Nation will be left with an explred compact and no resolution. This was not the
intent of Conpress when it enacted 1GRA. [GRA needs a resolution process in the light of the
buth the Seminole and Kickapoo decisions.

2517 U5, 44 [1995)
3362 [ Supp. 2d 765 (2004)
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Left unresolved, the issues discussed here will cause significant damage to the Navaje
Nation's growing gaming econorny, That would be a tragedy for our people whe are in need
af many mare employment aopportunities,

» Restoring Homelands

There is great need for a Careiert fix becaunse it strips some tribes of their ability to restore
their homelands and depletes scarce resources. The court case hag lead to two classes of
tribes. 1t has also spawned dozens of ralated federal court challenges, which drain the
resources of tribes and the U.S, Department of the [nterior,

JOINT PREPARED STATEMENT OF STEVEN ANDREW LIGHT, PH.D. AND KATHRYN R.L.
RAND, J.D., CO-DIRECTORS, INSTITUTE FOR THE STUDY OF TRIBAL GAMING LAwW
AND PoLicy

We thank Chairman Tester, Vice Chairman Barrasso, and the members of the
U.S. Senate Committee on Indian Affairs, including Senators John Hoeven and
Heidi Heitkamp of North Dakota, our university’s home state, for this opportunity
to comment on the future of Indian gaming following the Committee’s July 23, 2014
oversight hearing on Indian gaming’s next 25 years.

We co-direct the Institute for the Study of Tribal Gaming Law and Policy at the
University of North Dakota, providing legal and policy analysis and advancing re-
search and understanding of Indian gaming. Our comments and recommendations
here are informed by 18 years of collaborative research and interaction with those
involved with Indian gaming.

We welcome this opportunity to contribute our views on the current state of In-
dian gaming after its first 25 years of regulation pursuant to the Indian Gaming
Regulatory Act of 1988 (IGRA),! and the chance to identify key issues that will
shape its next 25 years.

At the July 23 hearing, Chairman Tester articulated many of the most important
dimensions of how we understand Indian gaming now:

Tribal gaming has come a long way in the 25 years since IGRA was enacted.
While not a cure-all for many serious challenges facing Indian Country, gaming
has provided numerous benefits to the communities who operate successful fa-
cilities. These are sophisticated operations, often employing significant numbers
of tribal members and non-Indians in their communities. Tribal sovereignty and
self-governance are important issues for me and for this Committee. While gam-
ing is not the answer for every tribe, all tribal nations have the right to deter-
mine the best possible future for their people.

At the same hearing, Senator John McCain, one of IGRA’s original architects, ob-
served:

I'm proud to say that Indian gaming stands today as a proven economic driver
that empowers over 240 gaming tribes across the nation to pursue the prin-
ciples of Indian self-determination and tribal self-governance.

To build upon Chairman Tester’s and Senator McCain’s remarks, we concur that
Indian gaming—

e has changed considerably in 25 years, both in ways that were contemplated in
1988 and ways that could not have been anticipated;

e has advanced its policy goals to benefit tribal and non-tribal communities;

e has not solved for all of the socioeconomic and other challenges facing many
tribes;

e is an important expression of tribes’ sovereign authority to determine their own
futures as a reflection of self-determination and self-governance; and

e is but one part of a fully realized tribal economic development and diversifica-
tion strategy.

125 U.S.C. §§ 2701-2721.



120

Indian gaming generally continues to meet its policy goals. While IGRA is not
without its compromises, challenges, and costs, some of which were unforeseen in
1988, tribal gaming writ large is working for American Indian tribes and people as
an extension of their sovereignty. Its benefits extend to non-tribal governments and
communities, as well as to state governments and commercial entities, which in
m?ist cases have been willing participants in and beneficiaries of the Indian gaming
industry.

Yet despite its successes, Indian gaming, as the Chairman observed, has not been
a “cure-all” for joblessness, poverty, inadequate healthcare or housing, or other sig-
nificant challenges that still beset many Indian tribes. Indian gaming’s next 25
years should incorporate a stronger commitment to achieving diversified tribal eco-
nomic development and enhanced socioeconomic infrastructure at least on par with
non-tribal communities.

And, as the Committee’s July 23, 2014 oversight hearing revealed, controversy
continues to surround tribal gaming, particularly in the area of so-called “off-res-
ervation” gaming (or, more accurately, gaming on newly acquired trust lands re-
moved from a tribe’s existing reservation). Indian gaming’s next 25 years need to
resolve legal uncertainty and political divisiveness through informed and respon-
sible policymaking. As the Chairman concluded the hearing, what is required is
“due diligence on all these issues.”

We believe the major immediate challenges of Indian gaming’s next 25 years
revolve around gaming on newly acquired trust lands, the advent of online and mo-
bile gaming, and leveraging gaming toward economic development and diversifica-
tion. We recommend a set of policy guideposts—an Indian Gaming Ethic—to guide
legislative solutions to these challenges.

I. The Indian Gaming Ethic

As is extensively documented, the $27.9 billon Indian gaming industry continues
to create jobs, generate revenue for tribal, state, and local economies, reshape the
landscape of tribal intergovernmental relations and political influence, and trans-
form reservation life.

The Federal Government’s trust obligation to tribes in the body of federal Indian
law and policy, as well as IGRA’s recognition of tribal sovereignty, provide a set of
accepted and largely appropriate policy and regulatory structures to tribes and
states. 2 By virtually every measure, tribal gaming policy has been an enormous suc-
cess. The primary metrics are those established by Congress in IGRA’s stated policy
goals, including promoting tribal economic development, self-sufficiency, and strong
tribal self-government; providing sound regulation to shield tribes from organized
crime and corruption; assuring gaming integrity; and ensuring tribes are the pri-
mary beneficiaries of gaming. 3

This success in part is due to the fact that Indian gaming is subject to a unique
and complex federal regulatory scheme, involving layers of federal, state, and tribal
regulation. In the first 25 years since Congress enacted IGRA, the National Indian
Gaming Commission (NIGC) and the federal Secretary of the Interior have promul-
gated extensive and detailed regulations, while states have used the compacting
process to tailor regulatory provisions to local needs.

IGRA largely also created the terms for the politics of Indian gaming in its first
25 years. Tribal-state compacting, revenue-sharing agreements, and gaming on
newly acquired lands are primary examples. A recent major shift in oversight by
the political branches is the move from evaluating whether tribal gaming enter-
prises comply with applicable law and regulation to advance IGRA’s policy goals to
asking whether tribal gaming itself is a desirable political outcome. In short, the
law and policy of Indian gaming has grown only more complex since IGRA’s pas-

ge.

In light of these legal and political developments, we have advocated for an “In-
dian Gaming Ethic” to guide federal, state, and tribal policymaking in the area of
legalized gambling. As an extension of IGRA’s policy goals, this Indian Gaming
Ethic incorporates three ideals:

1. Protection of, respect for, and responsible exercise of tribal sovereignty;

2. Promotion of tribal economic development, self-sufficiency, and strong tribal
governments; and

2Yet IGRA also is understood as a set of political compromises that also compromise tribal
sovereignty. See STEVEN ANDREW LIGHT & KATHRYN R.L. RAND, INDIAN GAMING AND
TRIBAL SOVEREIGNTY: THE CASINO COMPROMISE (University Press of Kansas, 2005).

325 U.S.C. §2701. On the relative success in achieving these goals, see generally KATHRYN
R.L. RAND & STEVEN ANDREW LIGHT, INDIAN GAMING LAW AND POLICY, 24 ed. (Caro-
lina Academic Press, 2014).
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3. Incorporation of a general understanding of Indian gaming as a means to
serve tribes, tribal members, and tribal values, and contribute positively to the
surrounding community. 4

The Indian Gaming Ethic encourages Congress, states, and tribes to consider the
impact of any proposed legal, regulatory, or policy reforms on tribal sovereignty and
tribes’ gaming operations, particularly for tribes that continue to experience high
levels of poverty and unemployment.

Recommendations

1. Any proposed amendment to IGRA or new legislation pertaining to Indian
Country that would touch on Indian gaming should be informed by IGRA’s policy
goals and the Indian Gaming Ethic. The Ethic captures IGRA’s intent and incor-
porates by extension tribal sovereignty as a necessary driver of federal law and pol-
icy outcomes affecting tribes.

2. The 2015 Government Accountability Office (GAO) report and similar initiatives
on Indian gaming should be informed by IGRA’s policy goals and the Indian Gam-
ing Ethic. The Ethic can frame methodological design, data gathering, and policy
evaluation in ways that capture the full picture of Indian gaming’s socioeconomic
impacts, and cast any cost-benefit analysis against the backdrop of tribal interests,
tribal culture, and tribal sovereignty.

II. Gaming on Newly Acquired Lands

The first fundamental challenge in Indian gaming’s next 25 years is gaming on
newly acquired lands.® IGRA expressly contemplates gaming on land newly taken
into trust by the U.S. Federal Government for the benefit of tribes under a limited
number of exceptions to IGRA’s general prohibition against gaming on newly ac-
quired lands. The greatest opportunity for continued industry expansion, especially
for tribes with rural reservations—at least in terms of “Indian gaming” as IGRA
contemplates it, in brick-and-mortar casinos—is via these statutory exceptions. Yet
although some perceive otherwise, the facts bear out that in Indian gaming’s first
25 years, this provision simply has not resulted in any significant expansion of trib-
al gaming removed from tribal communities: most tribal casinos are on pre-existing
reservation lands. Nevertheless, for the last decade, gaming by tribes on newly ac-
quired lands, including so-called “off-reservation” gaming, has been a political, legal,
and regulatory lightning rod.

This controversy will escalate, for four major reasons:

o the tribal gaming industry has matured to a saturation point, and existing res-
ervation gaming cannot continue to expand;

o following successful federal acknowledgment, newly recognized tribes will con-
tinue to petition for land to be taken into trust;

o state and local governments will continue to court new tribal gaming operations
on land on which they see it advantageous; and

e the U.S. Supreme Court has complicated matters significantly through recent
land-into-trust decisions, a situation that will continue in the absence of a con-
gressional “fix.”

In recent years, market saturation on or near reservations, recent federal ac-
knowledgment of tribal groups, and fluctuating U.S. Department of Interior inter-
pretation of policy or procedure have led tribal governments to partner with com-
mercial, local, and state interests in pursuit of gaming on newly acquired trust
lands. Tribes in California, Massachusetts, and Michigan are at the forefront of re-
cent controversies throughout the U.S. concerning federal determinations on land-
iII(l}tﬁXruSt for gaming purposes or Section 2719 “best interests” determinations under

Complicating the environment for off-reservation gaming are landmark U.S. Su-
preme Court decisions in Carcieri v. Salazar and Match-E-Be-Nash-She-Wish Band
of Pottawatomi Indians v. Patchak.® The Court cast doubt on the ability of the Sec-
retary of the Interior to take land into trust for tribes not federally recognized as
of 1934, when the Indian Reorganization Act (IRA) was passed, and opened the
doors to individual legal challenges to Interior Department trust land acquisitions
for six years after they occur. The Court’s actions have thrown into flux a gamut

4See Kathryn R.L. Rand & Steven Andrew Light, Indian Gaming on the Internet: How the
Indian Gaming Ethic Should Guide Tribes’ Assessment of the Online Gaming Market, 15 GAM-
ING LAW REVIEW & ECONOMICS 11 (2011): 681-91.

525 U.S.C. §2719.

6555 U.S. 379 (2009); 567 U.S._, 132 S. Ct. 2199 (2012).
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of issues related to off-reservation gaming, including land acquisition; tribal ac-
knowledgment; sovereign immunity; casino financing and other operational pre-
requisites; and the status of existing casinos that came about following federal land-
into-trust determinations.

In addition to the Carcieri and Patchak decisions, gaming on newly acquired lands
is contingent on the Interior Department’s stance on federal land-into-trust process
for gaming purposes, and federal interpretation of state and local actions, such as
the Bureau of Indian Affairs’ 2012 rejection of the novel compact agreement for a
$500 million casino between the recently acknowledged Mashpee Wampanoag Tribe
and the Commonwealth of Massachusetts.

Recommendations

1. Congress should enact a Carcieri “fix.” Legally, a clean Carcieri “fix” plainly is
needed. The solution is straightforward from a textual and legal perspective.

2. Short of a clean “fix,” Congress should engage in limited law reform. Politically,
a clean fix may be impossible so long as the land-into-trust process is perceived as
the gateway to the unwelcome proliferation of casinos. Federal legislation to curtail
“off-reservation” gaming will impact all tribes, not just those in areas where local
communities are unsupportive. As we have argued elsewhere, there are presently
in place numerous legal controls over gaming on newly acquired lands. 7 If there are
pockets of controversy, IGRA’s provisions-particularly the tribal-state compact re-
quirement for casino-style gaming-allow states to tailor solutions to local problems.

II1. Online and Mobile Gaming

The second fundamental challenge for Indian gaming in the next 25 years is the
advent of online and mobile gambling. It is only a matter of time before this be-
comes the next wave of legalized gambling in the United States. Brick-and-mortar
casinos are the lifeblood of tribal gaming as it has developed pursuant to IGRA, and
among their most obvious impacts is job creation. While land-based casinos will re-
main the heart of the Indian gaming industry for most tribes, the lingering effects
of the Great Recession and recent casino closures in Atlantic City demonstrate their
relative vulnerability to macroeconomic forces and local market fluctuation.

Moreover, the gambling market is poised for fundamental change. Aside from the
ubiquitous Internet, the reality is that we all have powerful, interlinked personal
computers in our pockets and purses. Despite existing law effectively barring online
gaming, and ongoing reluctance at the federal level to legalize poker or other games,
there simply is no turning back on technological advances that continue to trans-
form the prospects and demand for online and mobile gaming worldwide. Internet
and mobile games have boomed on servers outside the U.S., and effectively have
penetrated U.S. markets. The defining characteristics of Internet and mobile serv-
ices include their unparalleled ability to cross virtual and physical borders, the dif-
ficulty of and public wariness regarding government regulation of personal privacy
and behavior, and the pervasive integration of online and mobile services into all
aspects of modern life. Because there is a seemingly insatiable global appetite for
gambling—whether legal or illicit—and most everyone’s desire to be wired is ever-
expanding, the fit between the Internet and gaming is near-perfect.

In the absence of federal legislation, it is no surprise that California, Delaware,
Florida, Nevada, New Jersey, and at least a dozen more states have considered le-
galizing online poker or casino-style gaming. Delaware was first out of the gates,
with Nevada and New Jersey close behind. This trend will not abate. Some assumed
that Congress would preempt the field with federal legislation, especially as bills to
legalize online poker have been introduced in multiple sessions. Yet these efforts did
not find serious traction in Congress until 2012, with attempts to legalize Internet
poker and also to recognize a tribal role through the separate Tribal Online Gaming
Act (TOGA).8 However, in the face of political and commercial opposition, neither
the TOGA nor other federal online gaming legislation has moved forward.

Like states, tribes are not standing still. The Alturas Indian Rancheria Tribe in
rural California, seeking to launch the first tribal online gaming effort, the Chey-

7See Kathryn R.L. Rand & Steven Andrew Light, How Congress Can and Should “Fix” the
Indian Gaming Regulatory Act: Recommendations for Law and Policy Reform, 13 VIRGINIA
JOURNAL OF SOCIAL POLICY & THE LAW. 11 (2006): 39647

8Tribal Online Gaming Act of 2012, S. Discussion Draft, 112th Cong. 2d. Sess. (2012),
available at http://www.indian.senate. gOU/sztes/default/ﬁles/upload /files| TOGA-Sec-by-Sec-
final.pdf (last visited Mar. 26, 2014). For our take on the TOGA, see Kathryn R.L. Rand & Ste-
ven Andrew Light, Statement for the Record Before the U.S. Senate Committee on Indian Af-
fairs (July 26, 2012), htip://www.gpo.gov/fdsys/pkg/CHRG-112shrg78446/hitml/CHRG-
112shrg78446.hitm (last visited Mar. 26, 2014). For a discussion of other policy issues related
to tribal online gaming, see Rand & Light, Indian Gaming on the Internet.
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enne & Arapaho Tribes in Oklahoma, developing a site catering to gamblers outside
the U.S., and the Lac du Flambeau Band of Lake Superior Chippewa in Wisconsin,
working on “fun-play” online gaming and seeking other partners through the Tribal
{nterget Gaming Alliance, are among those tribes pushing the online gaming enve-
ope.

Recommendations

1. Congress should legalize online and mobile gaming. The existing and potential
online and mobile gaming markets are too large, too fluid, and too under-regulated
for the federal, state, or tribal governments to ignore. The question today is less
“Should online gaming be legalized,” but rather, “By whom, when, and how?” There
are abundant forces-political, legal, economic, commercial-that suggest the answer
to the first question is “Soon, if not yesterday” and as for the second, if Congress
doesn’t act quickly, then states will—with tribes fast on their heels. Because this
is a national issue and a matter of interstate commerce, federal legislation and reg-
ulation are needed.

2. Federal legislation should explicitly authorize Tribal Online Gaming by incor-
porating IGRA’s policy goals and the Indian Gaming Ethic. Elsewhere, we have ana-
lyzed whether the legalization of Internet gaming would help or hurt Indian gam-
ing. 10 The question, we believe, revolves less around whether tribes should favor
legalization of online and mobile gaming and more on the level of legalization.
Whether large or small, the potential erosion of tribal market share in an online
gaming environment simply needs to be anticipated, acknowledged, and managed.
For some tribes—and perhaps for the majority that operate gaming-failure of brick-
and-mortar casinos could be devastating to fragile economies and struggling commu-
nities. Federal legislation is the best way to ensure consistency with IGRA, protect
tribes’ existing gaming operations (and thus, for many tribes, protect their relatively
fragile economies), and preserve tribal sovereignty.

IV. Tribal Economic Development and Diversification

The third major challenge for Indian gaming in the next 25 years is tribal eco-
nomic development and diversification beyond the casino. In the last decade, many
tribes have sought to leverage the experience, expertise, and revenue from tribal
gaming enterprises to advance broader economic development and diversification
strategies. Tribes are pursuing long-term, multi-million-dollar investments in busi-
ness ventures ranging from light manufacturing to banking. This move is essential,
as the tribal gaming market has saturated, is increasingly subject to political scru-
tiny, and faces the disruptive prospect of online and mobile gaming.

Yet gaming remains the centerpiece of many tribes’ economies, and their diver-
sification efforts often focus on the hospitality sector complementing gaming oper-
ations, including hotels, golf courses, gas stations, RV parks, and chain restaurants.
Even tribes with only modestly successful gaming enterprises are able to use gam-
ing revenue to invest in other businesses. In our home state of North Dakota, for
example, the Turtle Mountain Band of Chippewa has operated a metal fabrication
manufacturing company, and data services and information technology enter-
prises—along with its Sky Dancer Casino & Resort, which features a buffet and
snack bar, a 200-room hotel, and event center—all on the tribe’s reservation in rural
North Dakota. Altogether, the Turtle Mountain Band provides over a thousand jobs
in the area, over 400 of them at the casino.

Although tribes plainly will seek to stabilize and grow reservation economies as
well as strengthen tribal governments and tribal sovereignty through diverse eco-
nomic ventures, it appears that the continued relative profitability of tribal gaming
enterprises will keep Indian gaming a staple of many tribal economies for the fore-
seeable future. Yet for tribes to ameliorate the socioeconomic challenges that face
them, they must diversify.

Recommendations

1. Congress should continue to facilitate tribal economic development through gam-
ing, the centerpiece of IGRA’s policy goals. Strong tribal economies are essential to
the wellbeing of Indian people, and gaming continues to be a critical economic driver
for many tribes, particularly the most impoverished. As we have stated elsewhere,
Indian gaming will have fulfilled Congress’s intent in enacting IGRA when all gam-
ing tribes have—

9Pamela M. Prah, “Tribes, States Eye Multibillion-dollar Online Gaming,” USA Today, Dec.
11, 2013, http:/ /www.usatoday.com / story | news/nation /2013 /12 /11 /indian-tribes-states-eye-on-
line-gambling /3986473 / (last visited Mar. 26, 2014).

10Rand & Light, Indian Gaming on the Internet.
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e stable, diversified economies to support thriving reservation communities far
into the future;

e steady median household income, employment, and poverty levels in line with
surrounding communities or the national baseline, and

o well funded and staffed government agencies and services that are able to meet
tribal members’ needs. 11

Until these aspirations are met, Congress should be exceedingly cautious about
curtailing tribes’ ability to use gaming as an economic driver for their communities.

2. Congress should facilitate tribal economic diversification. We support recent ef-
forts, such as those of Representative Suzan DelBene in introducing the Indian
Country Economic Revitalization Act, 12 to explore how federal legislation could pro-
mote sustainable and diversified tribal economies. Congress also could facilitate fed-
eral executive initiatives with the direct involvement of tribal leadership to encour-
age tribal economic and infrastructure development, provide technical assistance in
federal-tribal partnerships, and ease the use of federal data on tribal economic de-
velopment initiatives. The current goals of the White House Council on Native
American Affairs clearly are steps in the right direction. 13

The Federal Government’s trust responsibility to tribes should encompass the pro-
motion of economic development and diversification, such that whether or not In-
dian gaming exists in 25 years—or in what form—tribal governments are economi-
cally self-sufficient and able to meet all tribal members’ needs.

We thank the Committee for its consideration of this statement at an important
juncture for Indian gaming. We would be happy to answer any questions or elabo-
rate on the suggestions we offer here, and to address any other issues related to
Indian gaming’s next 25 years that the Committee deems pertinent.

11Rand & Light, How Congress Can and Should “Fix” the Indian Gaming Regulatory Act,
472-73.

12H.R. 4699.

13 See Press Release, White House, “Fact Sheet: Strengthening Tribal Communities Through
Education and Economic Development” (June 13, 2014), http:/ /www.whitehouse.gov /the-press-
office /2014 /06 13/ fact-sheet-strengthening-tribal-communities-through-education-and-econom
(last visited Aug. 1, 2014).
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PREPARED STATEMENT OF HON. TERRY RAMBLER, CHAIRMAN, SAN CARLOS APACHE
TRIBE

My name is Terry Rambler and [ am the Chairman of the San Carlos Apache Tribe (the
“Tribe™}. Thank you for the opportunity to submit testimony o the U.S. Senate Commitics o
Indian Affhirs.

Intraduction and Summary

Senator McCain and Senator Fiake called for this hearing allegedly to “revisit” the Indian
(Gaming Regulatory Act (“IGRA™) zs a means to ensure the integrity and vitality of Indian
gaming. The San Carlos Apache Tribe dass not suppert such a revisiting,

This Committee knows and understands the unparalleled economic opportunity provided
through the IGRA to tribes.  This Committee understands how vital TGR.A has besn to tribes,
praviding unequaled economic development and job growth while sirengthening tribal seif-
determination, self-govemment and sovereignty. This Commitiee can best act to protect [ribal
gaming by leaving IGRA alone.

A Revisitinp of IGRA. is Unnecessary

Tribes were once isolated politically, economically end socially. Our members were
living in extreme poveriy, welfare dependency and economic despair, However, through IGRA,
wibes are now economically strengthened. Gaming revenues have conferred unmatohed
geonemic develepment, providing jobs and funding for desperately needed services for onr
foenibers,

Through tribal regulatory oversight, we provide 2 safer entertainment venue for our
ests, free of the criminal elements surrounding other non-Indien gaming venues. Under the
3002 Gaming Compact, Arizona has a system that works for the tribes and for the State.
Arizona-based tribes have a commitment end & track record of working together, and of working
with the State, Because of Arizona’s Gaming Compaet, tribal commitment and procedures,
Arizona has a system that is meeting the intent and directives of IGRA.

Arizona-based tribes have developed sophisticated internal contrals, policies and
procedures that provide enhanced quality assurence, customer service, and employment
gpportunities, through open dialag with Arizona Department of Gaming (“ADOG™) and the
ational Indian Gaming Commission (“NIGC"), Neazly 600 people work as regulators
gtatewide — over 104 AROG employees and over nesrly 500 nibal employees. Annually, over
935 million is spent regulating gaming.

Arizona's gaming tribes have on-going communications and comprehensive criteria for
yeeping up with a growing industry. ‘We have worked effectively with the State an developing
specific revisions to the Compact. Together we have been able to provide for regulations that
gover increasingly complex technology for Class 1 and Class IH machine standards that exceed
MIGC internal controls.

According to the 1992 Sunset Review of Indian Gaming in Arizona, by the State’s Office
of the Auditor General: “the [Arizona] Department [of Gaming’s) extensive oversight activitica
afe well desipned for ensuring the integrity of Class I geming aperations.” The State's Auditor
general found that not only does ADOG monitor gaming extensively and practics sound
segulatory procedures; it also is effective at identifying violations. The Auditor Geneml cites the
sitate’s spproach s "among the most extensive nationally.”
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In comparison to states with 10 or mere compacted Indian gaming operations, the report
emphasizes that Arizona’s gaming department staff"and expenditures are "hy far the highest,”
The Staie’s Auditor Geneval found that “While its gotivities ars consistent with the buest peactices
nriionally for both paauing and Indien grming reguiztion. the Deparmmant condoeta its
meniterng ectivities more Foquently than most sfutes.”

Ceriification st the state and wihal levels is somymilons. ADOG cextifies businanses that
provide more then $10,000 in goods and services to garing operations in any given month,
while tribal gaming regulatory have s similar review process. The Auditor Genera! found that
the certification provess *helps to ensure that anly those ¢ompaniss that are found ty be suitable
under the provisions of the compaet &re permitted to conduet business a¢ Cluss I1J tribal vaginas,”

ADDG and tibek alse investigate and centify all pon-tribal gaming eraplayaes, casing
mawsgement companizy, Suppliers end marufeotrers of gaming devices, and provider of
gaming services.  In additlon, ADOG makes recorsrnendanions to wribes regardiog Heensing
ribsl mersbars, but do2s not setially certify those membege.

Like the State, Arizona tribes play & cruclal role in regulating Indian paysing. Trbex
heve very specific regnlatary responsitdlities. Under Arjzoms’s Gaming Campact, Axizena's
gaming tribes ate required to adopt as trihal laws ordinaness which provide detailed regulation of
geming. Tribes are responsible for the operetion and management of all gaming Facilfitivs, As
such, tribes are required to sstablisk a tribal gaming office, {ndapendent of the tribal govemment,
to regulate geming and eforce compliance with compuet provisions on a tribe’s hehalf. That
office, 2s described by the Auditor Genert repon, must “Inspect gaming fecitities, apreove
mternal cantrol systems for the gemving operstions investigate suspacied, compact violations, and
linense geming employees, cesine meragemes camEanies, tnsnfictuers of gaming devices,
anid providers of Zeming secvices.™

Einder the eurresnt regilatory framework, there exists 2 strong system of chenks and
balances that is working for Indian gaming, and meets the directives of IGRA and the Craming
Compact. Stringent and nfter. demanding, this systemt, requires on-going cocperation by the
tribal, stats and federal governments, has been duly Hine-tested end, in Arizona, has provad
suceessfut.

The Committes skould be cautions in congidating ehanges to FORA. Iz Arivons, triba!
repuietion of gaming vnder tribad lew, along with State inoaitaring pursuent 5o the tribal-Arfzonz
Gaming Compact, has esiablished 2 highly camprebensive and sffective method to repulate
Irdizn gamisg operations. Additiomal repulstion by fhe federal government would only
duplicate current trikai sud State efforts. Mareover, JGRA, clearly contempiater Jasving most
regulation to the states syl tribes.
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In tipht of the sigmificant triba| and State resources already devated to the repulation of
frdian gaming in Arizons, Arizona Indira #ribas balieve an increass in National Indian Gaming
Comrmission frees to fand additonat federal regniation of Arizons wibal gaming is wmecessary.
Certamly, members of this Conmeittee should visk Arizons and see Arizosna's systen: for Hsell
HGBA works., What is not broken does not reqolre fiing.

IGRA’ Profonpd Impeet on Economic Development by Tribes

Beynnd the federal, state and trityal regulatory framework is the more important impact —
economic develapment. Nationally, according to the Nationa! Indian Gaming Commission, in
2013, triba) garaing revemues totaled 528 hillinn. However, keep this {n perspective — this works
out to about valy & mare $5.000 per membey of avery American Indisn and Alasis Native. Mot
ali uibes have gaming revenve, 50 this qpebey I3 not reflective of direct henefis 1o mewmbers of
griming ribcs. Furthenmors, as you kuow, gaming revennes do not furd tbal members
fndividually. In large past, geniing rovenues supplement 2xisting fodoral programs, while zlsy
fanding scholarships, fire depaconents, pereral assistance, and othsr dedperately nseded servisss
that the federal gevernment does not provids,

Nevariheless, the local impacts are profumd, Since 2004, in Arizona alone, Tribes®
paming revenuss contributed nearly one hillion dullars to: Instructional improvement for
schaols; traumn centers; wildlife sonservation sfforts; Arizona towrism; and eities and towns
throngh the Arizona Beneffts Fund. But Arieona tribes bave done so nicoh imare than just share
a bitlion dollars with Arizens Natienally, in 3000 alans, 237 tibes in 33 stntes had gaming
operofions fhat regulted In fedoml revenues Incieasing by 30 biflion dize 1o Class IF and TH ndian
Guming, while stete and Iocs? teasary revenes increaced by 532.4 billion. See Natioss) Indlan
Gending Associvtien, Economic Irapet of Tadian Gaming {2005, =t 3.

Aceording to a recent study, trites ase now the third larpest emplovers in Arizonal See
Taylor, Tonathan B,, The Economic Impact of Tribal Government Gaming Jn Arizona, 2012,
Over 15,200 people work in tribal hotels, cavinas, restaurants and galf courzes, Arizona tribes
together are third anly to Banner Health snd Wel-Mart. A prior study also concluded that in
counties whene cusinos operate, there was 2 corelative reduotion in weilfare rolls, Comell,
Stephen, dr Analvsis of the Economic Iapacts of fndian Gaming i the Stute of Arizona, Ydalt
Eerter for Studles in Publie Policy.

Coneiasion
IGRA i3 not broken and doss uot mead 1o be revisited, Copgrese needs to do nothing

more to ensues the imtcprity of tribal gaming, The gaming compacts between the tribes and the
states ave winking.
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Together, tribes and states bave worked closely to provide regulations that engure e safer
entertainment verme for qur guests, free of the criminal eloments suzrounding other non-Indien
gaming vemues. Under the 2002 Gaming Cornpast, Adizona has a system that works for the
brizses and for the Sigte.  Arizoms-based tribes have 2 commitment and a treelt recortt of working
togethier, end of working with the State. Because of our Compact, our commitment mnd o
process, Arizona has 2 system that is meeting the intent and divectives of IGRA.

We hope that tagether, dibes and the states ean continue to work in partesship towerd a
brighter future. While NWIGC's role in the regulatary framswerk is imperant and sheuld be
maimtained, IGRA cleatly contemplated that the wenkt, of IGRA shall be largely borue by the
tribes and the states. Rather than focus on the integrity of tribal gaming, this Committee must
learn to understand 1GRA in teres of the benefirg it provides to tibes.

For the first tiave in our skared hisfory, tribes have become central to the economy of the
stetes in which they are based. Now thet s historie. Tribes now invest, Iribes employ and tribes
baild, entirely becauge of IGRA. In Arizans, tribs! geming is working far ALL Arisouang!
Trikal gaming has not onty provided for wribal seif-sufficiency as amicipated in the IGRA, But it
hes provided much needed jobs and contributed to essential programs because of our Geming
Compact, white boosting loczl, surrownding economies, Clearly, IGRA is not broken and does
not reguire fixing.

Oa behalf of the Tribal Council end the Sen Carlos Apache Tribe, thark you for
considering these comments,
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PREPARED STATEMENT OF HON. KEENY ESCALANTI SR., PRESIDENT, FORT YUMA
QUECHAN INDIAN NATION

Goed afiernoan, moy nums is Keeny Escalant 8r., and T am the President of the Fort
Yuma Quechan Indian Nation. Our people have lived and farned along the Coterado River for
thousands of vears. Today, our homeland strzlehes aoross more than 40,000 actes of Caltfornia
and Asizena descrt, nesr the city of Yums, Adzone.

The Quechan people apprevialy ins commities”s alfoniion to fie prowdd of trikal gaming
inthe next twenty fve years,

Though our lecation is somewhat remote, the Qnechan operatss a small gaming facility
on our reservation. The modest revenue we receive fiom (his facility has helped support our
peaple end allowed us to make critical investmeats in ovr fribal housing aud schonls,

Make no mistake, the 2connmie development opportunities that cams along with our
eaming fheility have holped gur people and revitaiized our reseovalion economy, And, we Srmiy
believe that ol {ribes must be able to parficipste in mencumbered economic development.

Bt today, 75 vontraversial aetions by cur brother and sigter tribes in Arizona and
California jeopardise the progress of s people, we vrge this Committer to take steps to limit
new easina development ta a tribe’s eboriginal Tands.

Tt is our baliel ihat resiricting new cnsine development 1o ahoriginal lands is the anly
policy that preserves tribal sovereipnty and protecia the rglis of alt tribex eeross the nation,

Avizonz

Ag the Corrunilise will hear, the situadon to the east of the Quechan Reservefion, in
Arizons, is partioularly conosering.

1n 2002, Quechan and 16 other tribes in Arkmna reached an agresment with the State of
Axizona that would ellow tribal gaming o continue in exchange for limiting the growth and
placement of nevw casinos and creating 2 revenue shaving trust-fund that supports education,
healtheare, wildlife conscrvation and other effoits,
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As u parl of the deal, tribal povernments agreed not to open any new casinos in Lhe
Phoenix metropolitan ares. The concession was highlighied by then-Governor Jane Full, who
urged support for the agreement, which subseguently became known as Proposition 202, based
on the fact that “voting “yes" on Proposition 202 engures that no new casinos will be built in the
Phoenix metropolitan area.” Then-Governor Hull also claimed that “Proposition 202 keeps
gaming on Indian Reservations and does not allow it lo move into oor neighborheods.

Unfortonately, one tribe, the Tohono 0*odham Nation from south of Tucson, is now
secking to undermine the agreement by opening 2 casino in the Phoenix area.

The tribe’s proposal is to open a new casino in the City of Glendale, just acrass the street
from a high school and next to residentlal arens.

Equally coneerning, the decision by the Department. of the Interfor to take this land into
trust appears to support the fribe's duplicity and atiempts to assert sovereign immunity 1o avoid
legal action,

The Quachan Tribe stands by our word, and we support legislation pending in this
Comnittee, HJR, 1410, which ensures that all Arizona tribes will keep the promiscs we made ta
the Arizonu vaters who helped approve Propositian 202. H.R. 1410 simply states that no new
casinos can be permilted in the Phoenix arca untl 2027, the date at which our exisling agreement
is scheduled to cxpire.

California
Quechon is facing issues on the other side of the Colorado River as weil.

A tribe ffom San Diego County, the Monzanita Band of Kumeyaay Indians, has proposed
moving nearly 70 miles away from ifs exisling rescrvetion to open a casino in Calexico,
California,

The proposal is troubling, The Manzanila Band propesal would take land into trust
within Quechan’s aboriginal territory, and near the sacred sites of our ancestors. We firmly
believe that the Manzanita band*s proposal is contrary to the leller and the spirit of the law, yet
the Department of the Interior has yet to reject this misguided *“two-part determination™ proposal.

We e this commillee once again to embrace Jegislation and policies that would restrict
unbridled reservation shopping, especially when such cfforts exact sueh a high toll on other
tribes in the ragion.

Conclusion

As the Quechan look forward to the next 25 years of tribal gaming, we sincerely hape
that the futzre does not look like the present. Gaming propasals that benefit one tribe &t the

expense of others, or efforts to pursup gaming veing metheds that require hiding behind
soveteign immunity, simply cannot be allowed fo persist.

1n the last 25 vears, tribal gaming has allowed tribes across the nation to take a great leap
forward. We hope that the next 25 years will build on this success, not tear it down.

Thank you once again for the opportunity to submit testimany today, and we look
forward to your work to protest this important econamic development toal.
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@ AMERICAN GAMING ASSOCIATION

GEOFF FREEMAN
Prostdent & CEO

July 289, 2044

The Moavrabie Kevin Washbum
AsFigtant Seoretary for indian Afalrs
118, Deparirnent of tnkeriar
MS-3042-WED

1843 C Shaat, W

Washington, 3¢ 20240

Dear Searetary Washbum:

On behalf of the members af the Amerfoan Gaming Sssociation (AGA], | wrile {o express
oitr appreciation for the important work of the Buresss of ndian Affairs (BIA} in stpposting
tribal communitise and promoting Native Amatican sovereignly acrogs the United

Simies, Tribal gaming = one of Indraw Covindry's araatest susceszes and the vilal
sorfrouiinns Bul gemeng has made i Nelive Americans is exbraordinaly. Teibal and
commertis paming have many commonalifias, inciuiing e proven tadk recasd of
strengthening communiiies, 5 degp passion for providing oppeorluniies tn hard-working
indiviguals and 8 commitment to world-nlass entertainment.

As recenit testimony before the Senate Indian Affairs Committe failed ta portray an
accurate picture of commercial gaming, | want to sall attertion to the fact that commaeretal
casinos;

»  Suppert nearly ome mition US. jobs and dirsatly smploy 240,008 werlcars;
» Gengrels wmowe han 3125 biflon I spending thopghout e L& esorormy, and

» Crewte nearly 58 bilion i gaming tax revenues ang anafer §T billian in fax
paymenis,

These impuatkint financial contributions pasitively impact communtfies across the country
through investmenta [r, among ofier things:

» Edugation, soholarships =nd schouls: Iy Mizsowrd, for evample, tasinas
copiribated more Ban 5 Billon gince 1524 in fonding for early ciildboad,
slermeniary and secondary school pomrams,

» Browd-based fax relief: In Pennsylvanis, forexample, tasies produced more Yhan
$4.7 bilish in payments since 2006 1o reduce properdty taes for Keystone State
rasidents.
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+ Health and wellness programs: In New Jersey, for example, casinos contributed
$250 million in 2013 for programs supporting senior citizens and people with
digabilities.

+ |nfrastruciure, transpartation and agricultural prejects: In lows, for example,
casinos generated $117 million in 2013 for the Rebuild lowa Infrastructure Fund.,

» Public retirement systems, state capital impravernents and historical funds: In
Colorado, for example, casinos cantributed neatly $28 millior: toward histaric
preservation programs in fiscal 2013.

The relaticnship between tribal and sommercial gaming is grawing stronger, commerctal
companies are operating some tribal properties and we share oppertunities such as Global
Gaming Expo to conguct business, leam and network. By strenglhening our band, we can
highlight our successes, pave the way for innovation and ensure a successful future for
casino gaming in America. Please joln us as partners In gaming &s we work {o achisve
our muiual goals that casinos deliver to tribal and non-tribal communities alike.

f S

Geoff Freeman
President and CED
American Gaming Association
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July 7, 2014 b fre
Lo y@ T

The Henorable John MceCain ;- ! r“ <

U.S. Senator Prog ¥

241 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Jeff Flake

U.S. Senator

368 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator McCain and Senalor Flake,

As you know,  broad coalition of comrnunity and tribal leaders, small business
owners and neighbors came together in 2002 to approve new tribal/stale gaming
campacts that limited gaming to cxisting reservation lands, These compacls never
intended to allow tribal gaming to occtr off traditional reservation lunds and in
the middle of large vrban areas near ncighborhood schools, places of worship and

homes.

Further, on May 27, 2014, the U.S. Supreme Court decided Michigan v. Bay
Mills Tndian Community. In this ruling, according to the Court's majorily, it was
up to Congress to fix the problem. We sincerely appreciate ail of your public
vpposition and the concerns you have expressed over the potential negative
impucts of vif-reservation pambling, It is our hope that you ence again help to
drive the momentumn for 2 hearing on this critical issue.

I support vour efforts to conduct a hearing to focus on the phenomenon of off-
Teservation gaming, It is my hope the Committee will act on Icgislation to resolve
the conflict here in Arizona. As an example, ILR. 1410, the Keep the Promise
Act 0f 2013, is one measure that was approved by a U.S. House of
Representatives, and is consistent with the promises repeatedly made to Arizona
volers when they were asked to approve tribal gaming compacts in 2002.

If not addressed in the near fiture, Arizona will sct & dangerous precedent that
will make any county island in the Phoenix Metropolitan area vulnerable to
purchase and development as a casino where tribal gaming was never intended (o

occur.
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As always, thank you Senater McCain and Senator Flake for your leadership on
this imporlant matter.

Respectiully,

WJ.W

Mark W, Mitchell

Mayor

Clty of Pearla
HONDAABLE GRB BARRETT
MAYOR

B421 Yyast Manrcs Ssreas
Paoiriz, Arizana 85345

Hen. Jon Tester Sen. Jeff Flake

Chatrman, Senate Commilites on Indian Affairs B85 Russell Sanale Office Bullding
838 Hart Senate Office Billding Washingtan, DG 20510
Washlngton, C.C. 20510

Haoh. John Barrasso Sen. John McCaln il

Vice Chalrman, Senate Committes an Indlan Aifairs 241 Russell Senate Otfice Bullding
307 Dirksen Senate Office Building Washington, OG 20510

Washington, OC 20510

Re:  Secnate Committes on Indlan Affairs Hearlng: “indfan Garafng: tha Noxt 26 Years"
Dear Chatrmman Tester, Vica Chaltman Barrasso, Senator Flaks, Scnator MeCain:

As is evidenl fram the attached uranimous Paoria Gity Councll Resolution No. 2013-41, the City
of Peoria, Arizena strongly opposes H.R.1410 {unfortunately mis-named the "Keep lhe Promise Act'),
and has long supporied the Tohono O'adham Nallon's efforis t acquire trust land and bring cconomic
development to the Wesl Valley. | respecliilly raquest fhat Peorla®s Resclution, and this lelter, be
included in the racord for the July 23, 2044 hearing on "indian Gaming: lhe Naxt 25 Years." The Cly of
Peoria alse mspecilully requasts thal the Senafo Commiftoz on indian Affairs feke no fudher action that
wolld affaw fhis highly unfortunate place of proposed fagisialion to hecome law.

First, | want to make clear that the Nation's frust praperty is literally acress the streat (Northermn
Avenue) from the Gity of Peorla. We ars the local communily, | am waifing on behalf of the enlire City
Council and our reskdents lo maka claar that enastmant of H.R. 1410 would be exkemely defrimental to
our Toca! community. This job-Kiiling legislation has been pushed on us by wealthy special interests on
the other side of Phoenix — in the East Valley ~wha are bent on ensuring that we in the Wast Vallay will
never have the same access o the kind of gaming-refated economic devslopment thel has so henefited
the cities and tibes of tha East Valley, For those wha are not familiar wilh Greater Phosnix, the "West
Vslley" refers to the communities west of the Clly of Phoenix, The Gilies of Pecria and Glendale are the
largest communities in the West Valley, bardaring each olher and Phoenlx. The West Valley has suffered
significantly from tha recesslon and faces conlinued svanomic fragHity.

We are [n desperate nead of new employment apportunitles and new economic devslopment
dollars.  Thls davelopment Is projected to create thousands of conshuction Jobs and more than
3,000 permanent jobs — jobs nesded in olr eommuntty and throughout Arfzona, In addition to tha direct
employment benafils, Ihe planned resort will creata colleleral economic benefits for the Iseal businesses
that will supply the gocds and services needed to construct and operate the resort. The Waest Valley
desarvas lo enjoy the banefits of tibal gaming that the East Velley has enjoyed for lhe past ten years —
henefils that fiow frem the very East Valley Tribes who now work 5o hard to deny lhe Yest Valley this
sams prospetty.
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| want lo emphasize that from the beginning the Tohono Olodham Nafion has ehgaged in
open dialogue with stafe and loval lsaders — including myself— community groups and conslitusnis. The
day this project was announced, the [eaders of the Tohono Qodham Nation met wilh me o infor me of
their plans, as tney did with many cliers, They mads it clear to me that they were committed lo work
closely Wilh Ihe City of Peoria ta address ihe concems |, my Council and my conslituents may have.
Evidence of this includes thelr ravised sie plan which re-orianled the placement of the casino In response
to fesdhack racelved fram the Pearia Unlfied Schoal Board. It is Ehis type of "good neighboi” approach
fhat s Imprassed PUSD Baard Member Joe McCord that he altended the Peoria Clty Councll meeting
where we adopted cur resolution In eppasition to H.R. 1410 and gave a passionale speach in support of
{he Nallon's development plan.

The Tohono C'odham Mation has become a communlly perner in the West Valey. it
has particlpated Tn hundreds of communily mestings, Tt has Joined our focal Chambers of Commerce. 1t
has spansored important communlty charities, and tribal [eadership has persanally pariicipated fn local
events. The Nation has met with key, pofentially affected consfituencies to identily sarly on potantial
issues, and to work cooperalively to resolve Ihuse befora an ounga of dirt has been lurned.

There are many In our local communily who undersiand the benefits of lhe propesed project
and fully support it. The Clly of Peoria Is not alone in ils gupport — the Clties of Tolleson and Surpriss, and
now the City of Glendale, all have enacled resclulions In support of the Nation and In oppesition to H.R.
1410, If Cangress really cares about what the local comumunily {hinks about this proposed projecl, it
needs te listen o the actual locs! communlly — fhe cities and peeple of the West Valley,

Agaln, We urgenty ask the Commilies te do sverythlng in il power to make sure that this job-
kiling speclal Interest legislalion goes nof ana alep further owards enactment.

1 fank you far giving the Cily of Peoria the apportunily to submit theso views for the record and
for Ingluding the attached festimony that was provided durlng the House heatlng on H.R. 1410.

Slncerely,

B Barith

Bab Barrett
Mayer
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‘The Hanorable Jon Tester
Chairman

Committee on Indian Affairs
U. 5, Senate

Washington, D. C.

Dear Mr. Chairman:

My name Is Franklin Ducheneaux. My address is 41878 Addy Lane, Ronan, Montana,
From the period Mareh 1973 to Dacembar 1920, | was the Counsel on Indian Affairs with the
Committee on Intarior and Insular Affairs of the U. 5. House of Representatives. | respectiully
reguest that this lztter be made a part of the record of your recent oversigit hearings on Indian

gaming.

| have bacome aware of developments in the controversy surrounding the proposal of
the Tahono O'cdham Natlon of Arlzona to bulld 3 class Il gamIng casing on lands taken in trust
for them pursuant to the Glla Bend Indlan Reservation Replacement Land Act of 1986. This
gaming would bs conductad pursuant to the Indlan Gaming Regulatory Act of 1888, Senator
McCain, the senior Senator fram Arizona, was reported as stating, during the hearing, that the
Teheno O'adham Nation was proceeding lawfully in their propasal. Yet, subsequent to the
hearing, he and Senator Flake introduced 5. 2670 which would prohibit the construction of the
proposed casino.  The intraductory statement contains the following statement, “As ane of the
authars (Senatar McCain) of the Indian Gaming Regulatory Act and the Gila Bend Indian
Reservation Replacemant Land Act, Congress (sic) did not envision Indian Garming on the kind of
lands involved in the West Valley issue.”

At the beginning of the 95" Congress in 1977, | was hired by Chairman Morris K, {Mo}
Udall to be his Counsel on Indian Affairs on the Full Commiitee. i worked closely with Chairman
Udall far the remainder of my time with the Committee. In particular, [ worked on the drafting
of the legislation settling the Gila Bend Reservation land claims of the Tohana O'odhamn Nation,
which Chairman Udall introduced as H. R. 4216. | might add that then Congrassman tohn
MeCain was a co-sponsor of the bill. 1 will nat here go inte detail on the background of the tribal
chaim nor the provisions of the Act. That is a matter of public record and is adequately set outin
H. Aept. 99-851, which | prepared.

Through action of the L1, 5. in operation of the Palnted Rock Dam, nearly 10,000 acres of
the tribe’s Gila Bend Resarvatlon weres rendered unflt for use by the tribe. The Glla Bend Act
provided for the appropriation of $30,000,000 as compensation | the tribe wajved its land
claim. 1t autharized the tribe to acquire, at Its own expense, not to exceed 9,880 acres of
private land. |t further provided that the tribe and the UL5. were *forever barred” from
asserting any water right far such lands, thereby rendering any such lands unusable for
agricultural purposes. The Act further reskrictad the tribe's land acquisition right. The land had
to be within the boundaries of Maricopa, Pinal, or Pima County. It could not be within the
corperate limits of any city or town. And the U. 5. had to make payments in liew of taxes ta
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Arizona and its political subdivislons on such land. In the “Purpose” sectlon of the House
Report, it is asserted that the land had to be "sultable for sustained economic use which is not
principally farming and does not require Federal outlays for construction, to promote the
economic self-sufficiency of the O’odham [ndian pecple at Gila Bend, and to preclude lengthy
and castly litigation.”

The Introductory statement on 5. 2670 implies that Congress, in passing the Gila Bend
Act, did not envision Indian gaming on the kind of land involved in the tribe’s proposal, Of
course not. Indian gaming really wasn't a factar when Chairman Udall intreduced H. R, 4216,
The House was still cansidering his hill, H. R. 1920, regulating Indian gaming. Bingo was the only
game in town. H.R.1920 died in the Senate about the same time the Gila Bend Act was passed
by the Senate. Congress, or at lzast Chairman Udall, envisioned that the lands would be used
for non-farming, sustained economic development to promote the “economic seif-suffictkenay”
of the D'odham people. That is exactly what a casino would represent,

| drafted the first blll on Indfan gaming. Chairman Udall introduced it in the 987
Congress a5 H. R. 4566 on Nevember 18, 1583, It went nowhere. 1 draft another bill for
Chairman Udall which he introduced in the 95™ Cangress as H. R. 1920. As noted, then
Congressman MeCain was a2 co-sponsar.

On February 25, 1987, the Sugreme Court handed down its decision in the case of
Celifernia v. Cabazon Band of Missfon indfans which upheld the right of tribes ta engage in
gaming authorized under State lav, free of State regulation. | drafted another gaming bill for
Chairman Udall which he introduced as H. R. 2507 on May 21, 1987, Twelve days later, on June
2™ Sepator MeCain introduced the exact language as 5. 1303, | cannat say what Senator
McCain's intentions were when he introduced the language | had drafted for Chairman Udall.
Only he can say.

As a mare Committes staffer, my intentions did not rise to the leve! of “legislative
intent”. However, [ can say what | intended in developing the language. [ did net intend that
the language would impose some kind of artificial, congressional cap on Indian success. For
non-Indians, the sky's the limit, but Indians can only spar sa high! During the three cangresses
we worked on Indian gaming legislation, the off-reservation acquisition of lands for gaming
purposes became an issue. A compromise was reached on that issue. The compromise was that
gaming could not be conducted on lands acqulred in trust off-reservation after October 17,
15388, unless agreed to by both the Secretary of the Interior and the Gavernar of the State
involved. Hovraver, we made three exceptions to that prohibition, Gaming could be conducted
on lands acquired in trust after that date for {1} land acquired as an initial reservation for 2
newly acknowledged tribe, {2) land acquired for a tribe restared to federal recognitian, and (3}
for lands acquired in trust as o part of a settlement of o land claim.

As the principal draftsman of the language of both the Gila Bend Act and IGRA, | was
certainly aware of the right of the Tohone O'odham Nation to acquire off-reservation iand in
trust as a part of the Tand claim settlement. As the draftsman, | was certainly aware that such
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lands could not be used for farming purposes. As the draftsman of section 20 of [GRA,
restricting off-reservation acquisition of trust [and for gaming purpases, | was certainly aware
that such lands, iF and when acquirad, could be used for gaming purposas,

The Painted Rock Dam, which eventually destroyed the value of the Tahane 0'dham’s
Gila Bend reservation, was completed in 1960. In 19€0, the Supreme Court decided the case of
Federol Fower Commission v. Tuscarora indion Notfon, a case Tnvolving the floading of part of
the Tuscarora lands. The Court ruled against the tribe, but Justice Black, in a strengly worded
dissent, said, “Great natians, like preat men, should keep their word”, The United States,
Chairman Udall, and Congressman McCain gave their word to the Tohono G'odham pecple that
their land clalm would be honorably sattied. The United States, Chairman Udzall, and Senator
McCain gave thair word in IGRA that the right of the tribe to use their settlement land for
aconomic development, including gaming, would be protected.

Mr. Chairman, great men, lTke great nations, should keep their word.
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ke R
PILE TN Mayor & Council Office
16000 N. Givic Center Flaza
SURPRISE Surprise, AZ 85374-T4T0
ARIZONA
July 21, 2014
The: Hon. Jon Tester The Hon. John MeCain 1
Chairman, Senate Committea an Indian Affairs 241 Russell Senate Office Building
838 Hart Senate Office Bullding Whashington, DC 20510
Washingteon, D.C. 20510
The Hon, John Barrasso The Hon. Jeff Flake
Vice Chalrman, Senate Committea on Indian B85 Russell Senate Office Building
Affalrs Washington, DC 20510

207 Dirksen Senate Office Building
Washington, DC 20510

Re:  The City of Surprise Strongly Opposes H.R. 1410

Deaar Chairman Taslar, Vice Chairman Barrasso, Senator Flake, Senatar MeCain:

On bahalf of the City of Surprise, | write to express the City's sfrong cppesition ta H.R.
1470, the ridiculously-named “Keeping the Promise Act of 2013". The City of Surprise is located
in the West Valley and tharefore Ts an impartant part of the local community surrounding the
Tohena O'odham Nation's Maricopa County trust land, and viaws H.R. 1410, like its
predecessor bill H.R. 2938, as special-interest legislation deslgned to protact a tribal gaming
market on the other (eastem) side of Phoenix. | respectfully requast that this Ietter, along with
the atteched unanimous resclution in apposition ta H.R. 1410 and in suppert of the Natien's
project, be included in the record of the Cammillee's hearing on “Indian Gaming: the Next 2&
Years."

Tha City of Surprise was not provided an opportunity to tesfify at this hearing, nor was
the City provided that opportunity at the House hearing on the same bill last year, or the House
hearing in 2012 on the predecessor bill. | rezpactfully urge our congraessicnal delegation and
the Senate Indian Affairs Committee ta listen closely to the views of the scfuaf local communily -
- the communities In the West Valley — and that you do everyihing in your power to ensure lhat
this proposed legisiative killer of econemic development never becomes law,

The parifes behind this bill have braught this legislation forward to iry to accomplish what
they have repeatedly failed to establish through vears of litigation. H.R. 1410 fs an ovemaach of
fadaral authority, would set a dengerous precedant by altzring a federal land seitlement many
years after its enactment, and would gliminate cur ability as tacal govemment leaders to
negotiate with tribal leaders fo assure a high-gquality economic development project that will
genarate thousands of jobs and be an important regional amenity for residents and visitors
alike,

Local govermment lzadars, like tribal l=aders, are often frustrated when the federal
gavernment unflaterally changes the rules of the game afier the game is well underway. In this
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case, the impacts of this federal action would be immediate, harmful to our local econorny, and
cffectively deny to the Mafion the relief it was promised by the federal governmentin 1986 after
nearly 10,000 acres of its lands were destroyed by a federal flood control prafect. 1o this
raspect, the bill would Ba more accurately titled the "Ereaking the Promfse Act of 2013".

We understand that policy matters require give and take In order to achieve the pubiic
interest. But in this instance, the only public interest heing served are thosa of competitor
caslnas n the east valley of the Pheenlx Metropefitan Area who perceive that they will be lose
market share ko a new, high quallty entrant In the gaming market. The factis, the Nation's
praposed casing is mare than twenty miles (as the crow flies) from any of their existing facilities.

As you know, the Nation's trust application was recently approved and the lands have
been taken in trust. Given this fact, H.R, 1410 would prevent the Natien fram bullding the type
of high-quality project we would seek = leaving our comimunity, with the establishment of a small
tribal trust land parcel with congressionally mandated lmits on its economic value - all while our
residents are denied the resulting employment opportunities of substantial scale, We are more
than capable of working in cancert to assure that the Nation's West Valley Resort and Casine
will camplement and enhance our exisfing community assets, and we strongly oppose federal
interference with our abilily fo do so,

The pecple of Surprise join with the West Valley Cities of Glendals, Tolleson and Paoria
to urge you not to proceed with this conagressional power play against the Toheno O'adham

Nation and our [ocal governments. Please oppose H.R. 1410, and allow us to do our jobs on
behalf of our constituents.

Regards,

Sharoh Woicott, Mayor
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CITY OF TOLLESON

9555 Wa ¥an Buren * Talleson, AZ 85353

July 17, 2014

Hon. Jon Tester Hon. John McCain N

Ghairrnen, Senate Committee on Indian Affsirs 241 Russell Senata Office Building
838 Hari Senate Cifice Building Washingtan, DC 20510
Washinglon, DG 20510

Hen. John Barrasso Hon. Jeff Flaks

Wioe Ghalmnan, Senate Cammilttes on Indian Affairs B85 Russall Senate Office Building
307 Dlrksen Senata Office Building Washington, OG 20510

Washington, DC. 20510

Re:  Sonate Committes on Indian Affairs Hearing: "Indian Gaming: the Next 25 Years"”

Dear Chalman Tester, Vice Chaiman Bamasso, Senator Flake, Senator MoGain:

On behald of the City of Tallescn, | respectfully submit tha attzehed unanimeous reselulion of the
Tolleson Clty Council opposing H.R. 1419 and supporting the Tohone O'edham Mafion's proposed
esonomic developmeant praject on ifs West Valley trust land, Let me ba ahsalutely clzar; HR. 1410138
direct atlack on the thousands of jobe that the Mation, in partnership with our [ocal communlties, is trying to
bting ta the West Vailey. Bacause the City of Telleson has not heen given an opportunity to testify at this
hearing (ner was it given an apporiunily to testity at either of {ihe House hearings), | sek that this lethar and
Tellzzan's rasolulion be Included in the record for the above-referenced hearng, and thet the Committes
carefully consider the views of our cormunily.

Tollesen finds it pariculary dislurbing that H.R. 1410 would clreumvent the federal caurt decisions
by which the Netion has proven, over and over agaln, that & has played by all of the niles 2et out for it by
Congrass and In the Tribal-State geming compact. The mydad of arguments used by proponsnts of H.R.
1410 about whether the law sflows the Tahono O'edham Netion to acquire its West Valley [and in frust end
use it for gaming heve besn ahswerad, in the Nation's faver, by the federal courts.

It iz fima for ths constant fighting fo end, and it Is tme for this econcrmic development praject to
move farward.  We paed these jobs. We want the $500 million capital investrmant assoclated with this
project to happen as seon as possible, VWe heve residemts who hope to win same  of the &,000
congluchon jobs and we most certalnly have friands and neighbors who will be applying for lhe more than
3,000 Jobs that will be needed to suppert the day 1o day aperafions of the praject. Now, more than aver,
tha West Valley and State of Arizena need the $300 milion annual economic boost thet will result fram
this development.



142

The City of Tollesan [s & community 10 miles west of Downtown Phoenix [osated within the West
Wallzy. Seftied in 1912 and incorporated in 1929, we are & commurily lhat has grown fram a small,
agrcuitural town into a 2ty with major employers including PepsiCe. and Sysco Food Systetns. Through
our focus on quality economic development, we have emerged as 2@ community that provides a great
enviranment for residents to thrive and mise their families while providing the opporunity for them to work
within the same community and earn livable wage, Our vision is 1o retain the foundation of aur farmily
crignted, friendly, small fown almosphere while supperting a posifive, diverse growth environment that
maintaing and entjches the quality of life for everyone —and the Nation's propased economic development
project on its West Valfey trust kand 15 a vital aspest of the regional grawth and development we 588k,

The Natian has met with us regularly — slnee 2008 — 2nd has engaged our communlly and many
ather West Valley iml=resls in productive dialogue about this project Cur City management has sonducted
sile visis to the Nation's existing fadililies to better understand how they operate and what type of public
safety and infrastructure ecllaboralion iz necsssary. Wae are very sabisfisd with the quality of the
Nation's developments and the commitment of The Nalion to conlinue to work with Us — &s they have
demonstrated over decades of being good neighbors to Tucson and Sahuarita In Southem Arizona. We
also are also excited about having a four ster resort and casino in the West Valley where this type of
develepment has lagged behind the more affluent East Vallsy. The enlertainment and lodging smenities
that the Wast Valley Resort will provide arg absolutely needed end we weleame the projest with apen
ams.

For these and many other reasons, which begln and end with the need for the United Slates to
lecep rathor than go back on fts ward, my community strongly urges you o oppose HER. 1410,

Singerely,
i
I

AdoloT. Gamez, Mayor
City af Tollescn
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The Hon, John McCain The Hon, Jeff Flake

United States Senate United States Senata

243 Russell Senate Office Building 368 Russell Senate Office Bullding
washingtan, D.C. 20510 Washington, D.C. 20510

Diear Senators McCain and Flake:

0On behalf of our citles, Glendale and Paoria, we greatly appraciate the personal time Senator MeCain gave Us
on shert notice on July 22, The parsonal inslghts shared an yaer history In the mitltary and In public afflce
were, without 2 doubt, tha highlight of our trip. We alsa appreciate the cander yau provided on the Tohone
Oradham Natien’s efforts to build 2 resort and easino on land that was recently taken inta trust as reservation
land near our citfes.

Serator Flake, we also appreciated that your staff mada time to see us, and we hope that you will give us an
opportunity to meat with you i person in the near future before you finalize your views on H.R. 1410,

Obviously an enarmous amount of ugly rhetorle has been thrown around about the Tahono O'cdham Mation's
efforts to enpage in economic development on its West Valley reservation,  But our ¢ities believe thak the rule
of law, rather than the rhietoric, must guide the path forward, Whether or not the Nation should be allowed
to engage in econamic developraent an its land s a guestion that already has been decided by Impartlal
faderal courts.

Interests from outside the West Valley ask Congress to ipnore the plain language of the applicalile federal
statutes, the plain language of tha tribal-state gaming compact, and the plain languaga of multiple federal
court declsions confirming the meaning of thosa laws and the campact. Relying on publiclty stunts and
contarttons of the law that are unsupported by the federal court declslons, twe East Valley tribes have spenta
dizzying amaunt of maney Jone East Valley tribe alons has spent almost 52 million @ the first half of 2014) to
try to convinge Congress to ignore the federal courts and ignare the plain meaning of the law —and to ignare
the dire economic development needs of our citfes In the Wast Valley.

Qur cittes have invested 8 great deal of time and resources on this issue and our constituents have been
walting patlently for these jobs far mors than five years, As we discussed In our meeting with Senator MceCain,
and as we explained to Senater Flake's staff, for aur gties it all comes dawn ta the fact that wi desperately
need new joh creation and new cconomlc opportunity for cer communities -- the same ccancmic
development that has so benefitted our friends in East Valley cities for more than two decedes,

Let us ba absolutely clear on one point: we would not ask for your suppart on this fssue if we had ony dotibits
about the Tofiano O'odfisr Mation's gqood foith end honesty in these matters. Quite the contrary, we have
watched as the issue has baen litigated over and over in exhauvstive proceedings before the Department of the
Interiar and the United States courts; and have seen the Nation vindicated time and time again. Everything
the Matton has been telling us for mara than five years has turned out ta be true. We cannat say the same for
everything we have been told by the Nation's apposltion.
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Senator McCain, we appreciated your call for dialogue among the communities impacted by the Nation's
economic development project, tribal and non-tribal, to address the complexities surrounding this issue, We
v/ould be pleased to meet with our friends in the East Valley to discuss thefr concerns, and through
eonversatlon with many of these offlclals wa understand that the feeling Is mutual. We would welcome any
raleyour offices cauld play in that dialogue. We are fully committed to addressing the East Valley's cancem
that thete could be a preliferation of gaming in the East Valley.

That betng sald, please understand that while we are happy to address our East Valley colleagus's concerns
about the East Valley, in the meantime our cities in the West Valley can wait no longer for the long-delgyed
econamic devalopment in the West Valley. We have urged tha Tohone 9'edham Nation to begin
construction as soon as pessible so that we can get these jobs created now.  for these reasons, we urge that
whatever aclion Congress may toke to address the concerns of the East Vialley, thot Congress avofd taking any
actign thot would kil off immadiote fob creatlon in the West Vafiep,

‘We would be most grateful if you could find time in which we could meet with both of you while you are in
Arizona during the August recess. \We would like to have the opportunity to lay out the fob numbers and
econamic development impact which the praject will have in our community so that you have a betber sense
of its vital importance ko us.

Thank you for your consideration of our views and our request for a meeting during the August recess,
Senator MceCain thank you agaln for the guldance you have provided thraughout this process, and for the
delightful hospitality you provided during our recent trip.

Fleasa feel free to contact us if you have any questions.

Slncerely,
Robert Barrett br\r Sherwood Sammy Chavira
Wayar Counctimamber, Sahuara District Councilmember, Yucca Bstrict
City of Pearta City of Glendale City of Glendale

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JON TESTER TO
HoN. KEVIN WASHBURN

Question 1. How many fee-to-trust applications for gaming purposes are currently
pending review by the Department?

Answer. As of November 7, 2014, there are 19 fee-to-trust applications for gaming
purposes under review by the Department. Six of these applications are under re-
V%‘?_W by the Office of Indian Gaming, with the rest under review by the BIA regional
offices.

Question la. Have any of these applications been pending for more than a year
without initiation of NEPA review? If so, why has the Department not initiated for-
mal review of these applications?

Answer. Of the 19 pending applications, only the Coquille Indian Tribe has a
pending application to acquire land in trust for which the NEPA review process has
not been initiated. The draft Notice of Intent to prepare an Environmental Impact
Statement is currently under review by the Department.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JOHN McCAIN TO
HonN. KEVIN WASHBURN

As you are aware, the Indian Gaming Regulatory Act (IGRA) generally prohibits
gaming on lands acquired in trust after October 17, 1988, subject to several excep-
tions. One exception, known as the “Secretarial Determination” or “two-part deter-
mination,” permits a tribe to conduct gaming on lands acquired in trust after 1988
where the Secretary determines: 1) that a gaming establishment on newly acquired
lands would be in the best interest of the Indian tribe and its members, and 2) that
gaming on the newly acquired lands would not be detrimental to the surrounding
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community. See 25 U.S.C. §2719(b)(1)(A) and 25 C.F.R. §292.13. The Department
of the Interior has limited the definition of a surrounding community to include only
those cities, towns, counties and Indian tribes within 25 miles of the proposed ca-
sino. 25 C.F.R. §292.2.

Concerns have been raised by impacted surrounding communities that the BIA
does not adequately consider the impact that new off-reservation casinos will have
to their communities.

In light of the above, please inform the Committee as to:

Question 1. Whether any of the gaming applications under 25 TU.S.C.
§2719(b)(1)(A) and/or 25 C.F.R. §292.13 have been denied since 1988 because the
gaming on the newly acquired land would be detrimental to the surrounding com-
munity;

Answer. Since 1988, one application has been denied because gaming on the
newly acquired land would be detrimental to the surrounding community (a joint
application for Hudson, Wisconsin, submitted by the Sokaogon Chippewa Commu-
nity, Lac Courte Oreilles Band of Lake Superior Chippewa Indians of Wisconsin,
and the Red Cliff Band of Lake Superior Chippewa Indians of Wisconsin). In that
case, our decision was vacated under a court-approved settlement agreement and
the application was revised by the tribes. The Secretary eventually issued a favor-
able two-part determination, but the governor refused to concur, which is required
under a two-part determination, with the Secretary’s decision.

Since the regulations, 25 C.F.R. § 292, became effective in August of 2008, no ap-
plications have been denied on this basis because applicant tribes have typically ap-
plied only after securing the support of local governments through a referendum,
or an inter-governmental agreement to mitigate detrimental impacts, or both.

Question 2. What factors does Interior analyze when considering whether gaming
on newly acquired land would be detrimental to the surrounding community?

Answer. The Department of the Interior considers the following factors when con-
sidering whether gaming on newly acquired land would be detrimental to the sur-
rounding community:

e Information regarding environmental impacts, and plans for mitigating adverse
impacts including an Environmental Assessment (EA), an Environmental Im-
pact Statement (EIS), or other information required by the National Environ-
mental Policy Act (NEPA).

e The anticipated impacts on the social structure, infrastructure, services, hous-
ing, community character, and land use patterns of the surrounding community.

e The anticipated impacts on the economic development, income, and employment
of the surrounding community.

e The anticipated costs of impacts to surrounding community and identification
of sources of revenue to mitigate them.

e The anticipated cost, if any, to the surrounding community of treatment pro-
grams for compulsive gambling attributable to the proposed gaming establish-
ment.

o If a nearby Indian tribe has a significant historical connection to the land, then
the impact on that tribe’s traditional cultural connection to the land.

Any other information that may provide a basis for a Secretarial Determination
whether the proposed gaming establishment would or would not be detrimental to
the surrounding community, including memoranda of understanding and inter-gov-
ernmental agreements with affected local governments

Question 3. Since 1988, which lands taken into trust by the Interior are not for
gaming purposes but were subsequently used for gaming purposes?

Answer. Since 1988, the Department has taken land into trust for tribes across
the country. Section 20 of IGRA, 25 U.S.C. §2719, establishes criteria regarding
whether gaming may occur on lands acquired in trust after 1988. For example, land
acquired 1n trust after 1988 that is within, or contiguous to, the boundaries of an
Indian reservation is eligible for gaming. 25 U.S.C. §2719 (a)(1). Similarly, lands
taken into trust in Oklahoma and within the boundaries of a tribe’s former reserva-
tion are eligible for gaming. 25 U.S.C. §2719 (a)(2)(A). It is possible that trust lands
within a reservation or a former reservation in Oklahoma were taken into trust
after 1988 for purposes other than gaming but were subsequently used for gaming
purposes.

Off-reservation lands taken into trust after 1988 would also need to comply with
IGRA before such lands could be used for gaming. For example, the Keweenaw Bay
Indian Community in Michigan acquired land in trust after 1988 for purposes other
than gaming. Before the Keweenaw Bay Indian Community conducted gaming on
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the parcel, it submitted a gaming application under IGRA’s “two-part determina-
tion” exception to conduct gaming on those lands

The Department does not track how tribes use trust land unless and until Federal
action is requested concerning the use of the land. The National Indian Gaming
Commission (NIGC) may have additional information about other instances due to
its regulatory authority over Indian gaming.

O
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