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ADMITTED OR NOT?
THE IMPACT OF MEDICARE
OBSERVATION STATUS ON SENIORS

WEDNESDAY, JULY 30, 2014

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,
Washington, DC.

The Committee met, pursuant to notice, at 1:57 p.m., Room 418,
Russell Senate Office Building, Hon. Bill Nelson, Chairman of the
Committee, presiding.

Present: Senators Nelson, Whitehouse, Blumenthal, Baldwin,
Warren, and Collins.

Also Present: Senator Brown.

OPENING STATEMENT OF SENATOR
BILL NELSON, CHAIRMAN

The CHAIRMAN. Good afternoon.

Forty-nine years ago today, President Johnson signed the Medi-
care bill into law. Times have changed, but we are constantly try-
ing to strengthen and improve this important program so that sen-
iors and folks with disabilities get the care they deserve, and, as
part of that process of continuing to improve Medicare, today’s
topic impacts a lot of Medicare beneficiaries financially, more than
we realize, and that is the impact of Medicare’s hospital observa-
tion status.

Now, most folks, after spending the night in the hospital, would
say that they had been admitted to the hospital, but, now we find
out that they really have not been admitted, that they were there
under observation, even though everything, save for the two words’
difference, “admitted” and “observation,” everything else is the
same.

In observation status, it can cost less than Medicare’s inpatient
deductible, even when a beneficiary has copayments for outpatient
services, but, the real problem comes when a senior citizen learns
that they are the one that after their observation status in the hos-
pital, they need nursing home coverage, and, despite staying in the
hospital for the required three days or more, Medicare will not
cover that nursing home stay because the beneficiary was never ad-
mitted, instead, was under observation, and, it is a coding change
in Medicare that can add up to big out-of-pocket expenses.

Well, we ought to do better by our Medicare beneficiaries. They
deserve better than being in this back and forth rigmarole of termi-
nology.
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Senator Brown, one of our colleagues, has introduced a bill that
Senator Collins and I support to count any three days a beneficiary
stays in the hospital as eligible for nursing home coverage. That is
one way to get at this problem.

Medicare officials are at a critical juncture right now to deter-
mine payment rules for both inpatient and outpatient services for
the coming year, and so we need to shine a spotlight on the impor-
tance of this issue to the beneficiaries around the nation, and that
is the essence of the discussion today.

Senator Collins is going to take over the Committee when I have
to go to a classified briefing on the Ukraine, of which I am headed
to the Ukraine in another week and a half. Senator Collins, thank
you for offering to do that.

Senator Collins.

OPENING STATEMENT OF SENATOR
SUSAN M. COLLINS, RANKING MEMBER

Senator COLLINS. Thank you very much, Mr. Chairman.

I appreciate you calling this hearing to highlight the increasing
use of hospital observation stays and the financial implications for
Medicare patients and their families.

Medicare originally intended observation stays as a way to give
hospital physicians more time to run tests or do lab work in order
to decide whether or not a patient should be admitted to the hos-
pital or is stable enough to go home. These observation stays,
which Medicare considers to be outpatient care, usually lasted be-
tween 24 and 48 hours. Hospitals, however, are increasing their
use of observation stays and they are also keeping Medicare pa-
tients in observation status longer.

The number of seniors entering the hospital for observation in-
creased by nearly 70 percent over five years, to 1.6 million in 2011.
Moreover, eight percent of Medicare patients had observation stays
longer than 48 hours in 2011, up from three percent in 2006.

According to the HHS Inspector General, in 2012, Medicare bene-
ficiaries had more than 600,000 observation stays that lasted three
nights or more. Many of these patients find themselves in kind of
a Medicare twilight zone, where they may be in a hospital bed for
days, receiving care and treatment from doctors and nurses, but
still have not been officially admitted to the hospital as an inpa-
tient.

The financial consequences can be severe for seniors. For exam-
ple, they are held responsible for outpatient copayments and pre-
scription drug costs that they would not have incurred as an inpa-
tient. There also is no out-of-pocket cap on these costs.

More important, as the Chairman has mentioned, if a Medicare
patient is not formally admitted as an inpatient, Medicare will not
pay for any subsequent skilled nursing or rehabilitation care. A
Medicare patient must spend three consecutive midnights in the
hospital as an admitted patient in order to qualify for coverage for
care in a skilled nursing facility. As a consequence, if a patient who
has been on observation status needs follow-up nursing home care,
they must pay the entire cost themselves, even if they have spent
the last three midnights in a hospital bed being cared for by the
hospital’s doctors and nurses. How confusing is that.
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Many patients on observation stays may not even realize that
they have never been admitted officially as an inpatient. They just
know that they are in the hospital. If they are admitted later to
a skilled nursing facility for follow-up care, they may be shocked
to learn that they will be liable for out-of-pocket costs totaling
thousands of dollars.

I recently heard from a woman from Portland, Maine, whose
mother-in-law went to the ER complaining of chest pain. She was
put in the hospital on observation status, where she remained for
five days. During that time, she became very weak, had difficulty
swallowing, and lost 20 pounds. She was discharged to a nursing
facility, where she stayed for nearly a month for follow-up care.
Her family had been told that she was being observed while she
was in the hospital, but they had no idea what that meant. They
were, therefore, stunned to learn that they would have to pay more
than $9,000 because Medicare would not cover the skilled nursing
care. This imposed a huge financial burden for this family.

Mr. Chairman, I am also concerned that many beneficiaries may
be foregoing needed skilled nursing or rehabilitation care simply
because they cannot afford the out-of-pocket costs, and, as you
mentioned, you and I have both cosponsored a bill to resolve this
situation by deeming time spent in hospitalization observation sta-
tus as inpatient care for the purpose of Medicare’s three-day prior
hospital stay requirement.

In closing, I also want to take this opportunity to welcome Bob
Armstrong from Maine, who will be testifying on our panel this
afternoon. Bob and I happen to be from the same hometown in
Maine, Caribou, Maine, and he has a long and stellar career in
long-term care administration and advocacy. He currently serves as
Vice President of Elder Care Services for St. Mary’s Health Care
Systems in Lewiston, Maine, and I look forward to hearing his per-
spective as well as that of the remainder of our excellent panel of
witnesses.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Collins.

Senator Blumenthal, would you do the honors of introducing Ms.
Borgstrom.

OPENING STATEMENT OF SENATOR
RICHARD BLUMENTHAL, COMMITTEE MEMBER

Senator BLUMENTHAL. I would be delighted, Mr. Chairman, and
I very much appreciate your giving me that honor.

Before I do so, just let me join in thanking you for having this
hearing. The issues that are going to be addressed by our panel
today and by your questions, I think, are profoundly important to
the future of health care in America.

I apologize that I have to leave to chair a hearing of another
committee that we share, the Commerce Committee, on some im-
portant consumer issues, so, I just want to say to our entire panel
of experts, thank you for being here.

Thank you especially to Marna Borgstrom, who has ably led the
Yale-New Haven Health System. It is really a tribute to her work
that she is here today. I have read her testimony. Her observations
about the harm and the costs of the so-called “two-midnight” policy,



4

I think, are a very instructive set of information for this hearing
to consider.

As President and CEO of Yale-New Haven Health System, whose
flagship is the Yale-New Haven Hospital, she has been a leader not
only in that hugely important institution, but also for our entire
State and, indeed, the nation. Just to give you some idea of the
scope of Yale-New Haven, it deals with about 18,000 employees
and a medical staff of 5,675, with more than 90,000 discharges in
2012 alone and $2.6 billion in revenue, so, it has examples and les-
sons for us in this here and many, many others, and, she has been
a leader in health care delivery reform, reducing costs, improving
the quality of health care in a way that has set a model for the
nation and certainly for our State.

I welcome her here, and thank you for being here.

The CHAIRMAN. Senator Warren, I will give Harvard equal time.

Senator BLUMENTHAL. Wait a minute. If I had known that, I
would have gone on——

The CHAIRMAN. Do you want to introduce Mrs. Engler?

OPENING STATEMENT OF SENATOR
ELIZABETH WARREN, COMMITTEE MEMBER

Senator WARREN. I am very pleased to have Mrs. Engler here
today and to say thank you very much for being here. We welcome
hearing from you and hearing the personal story that you have to
tell. You know, it is powerfully important here.

I want to thank the Chairman and the Ranking member for hold-
ing this hearing. This is a serious problem and it is a problem that
is getting worse. According to a 2012 study published in Health Af-
fairs, the number of Medicare patients who are in the hospital for
more than three days under observation status increased by 88
percent just from 2007 to 2009, and, the Inspector General reported
that over a quarter of the 1.5 million Medicare observation stays
in 2012 lasted for more than two nights.

The reasons for this increase are complex, and this afternoon, we
are going to talk a lot, I know, about billing and coding and admis-
sions and prospective payments systems and audits and all the
ways that we can fix every one of those, but, while we talk about
those things, I know that we are going to work hard to stay focused
on what is really important here, and it is making sure that sen-
iors get the care they need and can afford that care. That is the
promise of Medicare, and if we are letting some of our seniors
down, then we need to fix it.

Thank you all very much for being here. Thank you, Mrs. Engler,
for being here. We very much appreciate it. It is so important to
hear personal stories about how this affects people.

Thank you, Mr. Chairman.

The CHAIRMAN. Mrs. Engler is accompanied by Toby Edelman
from the Center for Medicare Advocacy. Thank you for coming.

All right. Senator Baldwin, to introduce our final panelist.
Please, do the honors for Dr. Sheehy.

Senator Baldwin.
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OPENING STATEMENT OF SENATOR
TAMMY BALDWIN, COMMITTEE MEMBER

Senator BALDWIN. Thank you, Chairman Nelson, Ranking Mem-
ber Collins, for holding this incredibly important hearing on such
an important and timely issue.

I am honored to get the opportunity to introduce Dr. Ann Marie
Sheehy, head of the Division of Hospital Medicine at the University
of Wisconsin School of Medicine and Public Health.

With a strong background in academic medicine, Dr. Sheehy con-
ducts research on health care disparities and the effect of health
care policy on patient care in the hospital, and, as a practicing
hospitalist, she experiences firsthand the impact of observation sta-
tus on Wisconsin’s seniors and physicians. She received her M.D,
and a Master’s in Clinical Research from the Mayo Medical School
and Graduate School and completed her residency at Johns Hop-
kins Hospital.

Dr. Sheehy, welcome to the Committee and thank you for joining
us here today to share your experience. We very much appreciate
it.

The CHAIRMAN. We will go in the order of Mrs. Engler, Ms.
Borgstrom, Mr. Armstrong, and Dr. Sheehy.

Mrs. Engler.

STATEMENT OF SYLVIA C. ENGLER, MEDICARE
BENEFICIARY, (ACCOMPANIED BY TOBY EDELMAN),
SENIOR POLICY ATTORNEY, CENTER FOR
MEDICARE ADVOCACY, FRAMINGHAM, MASSACHUSETTS

Mrs. ENGLER. Committee Chairman Nelson, Ranking Member
Collins, and members of the Committee, thank you for the oppor-
tunity to tell you the story of my family and the Medicare observa-
tion rules.

My name is Sylvia C. Engler, age 83. I am still employed in the
medical field and still working. I live in Framingham, Massachu-
setts. My husband, Harold, age 92, and I have been married for 60
years. He was Vice President of Sales and Marketing for the Con-
vention and Traveling Industry. He worked until age 90.

For most of his life, the only medical conditions Harold had was
COPD and asthma, which have been controlled for years. Five
years ago, at age 87, Harold had a heart triple-bypass, went back
to work in three months. Three months later, he had urgent hernia
surgery. The doctor told him that it was required. He was in the
hospital for only two-and-a-half days and was classified as inpa-
tient. There was no problem with that. He recovered and then con-
tinued to work.

Last year, on March 28, 2013, at age 91, he again urgently need-
ed hernia surgery. This time, it was a double hernia. His doctor
told me to take him to the emergency room at Beth Israel Hospital
in Boston. He had emergency surgery, stayed in the hospital for
five days as complications set in. He was bleeding, passing clots in
his urine. For the first time, he had to have a catheter. Five days
later, on April 2, 2013, he was discharged home with the catheter
still in place.

He was only home for two days when he had to return to the
hospital. On April 4th, he woke up vomiting bile, with diarrhea,
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and had a high temperature. He was sent back to the same Boston
hospital by ambulance. He had fluid in his lungs, a temperature of
101, and possible pneumonia. Again, he had blood in his urine. I
was told that he had contracted a virus in the hospital. They had
to tap fluid from his lungs. He stayed in this hospital for another
five days.

On April 10th, 2013, he was sent home again, unable to walk or
stand alone. The Foley catheter was still in place. He could not get
out of the automobile. My daughter and I actually had to try to pull
him from the car, as he could not walk by himself. Harold had to
use a walker while I helped balance him. He sat down on our bed
and collapsed. His complexion turned gray. He had chest pains,
shortness of breath, and severe pain from the catheter. Thinking
it was his heart, I gave him a nitroglycerin pill, which made his
condition worse.

I called the local ambulance and he was taken to the local hos-
pital. The ER doctor stated that, “If he was my patient, he never
would have been sent home in this condition.” Harold could not
walk or stand up on the same day that he was released from the
Boston hospital the second time. After a total of ten days in the
hospital, he was sent from the local ER to a local nursing home for
rehab.

I thought Medicare would pay for Harold’s nursing home care be-
cause he had been in the hospital for ten days and he needed
rehab. I learned from the nursing home that Harold had never
been admitted to the hospital as an inpatient. The nursing home
told me that Harold was “medical observation” when he was in the
hospital. This did not make sense to me, because Harold was on
a floor with other inpatients and received care just like an inpa-
tient in a hospital. The hospital never told me that he was medical
observation. They said nothing about it. Harold remained in the
nursing home six weeks for rehab.

The administrator told me that we had to pay the nursing home
$7,859 immediately upon leaving or the bill would be put into col-
lection for the full amount of $15,000, or my house would have
been attached for the full amount. We paid the $7,859, but I had
to cash a money market account to pay the bill.

I looked for someone who could help us fight this and found a
wonderful lawyer, Diane Paulson of the Medicare Advocacy Project
at Greater Boston Legal Services. Diane has been working with me
for over a year to try to get Medicare to cover the nursing home
bill. She keeps appealing, but Medicare keeps telling us that we
cannot appeal the hospital’s decision to call my husband “medical
observation,” that since he was not an inpatient, Medicare will not
cover his nursing home bill. I later found out that the hospital had
to pay back millions of dollars to Medicare because they called
some patients inpatients instead of outpatients. I think this is why
my husband was called observation.

Harold was able to remain at home for several months after he
was discharged from the rehab, but then he had to go to a nursing
home for patients with dementia, where he remains to this day. I
am still fighting this battle with the help of my lawyer.
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Thank you for listening to my unfortunate situation. I hope you
will make changes so this will not happen to anyone else. Thank

ou.

The CHAIRMAN. Well, there you have it stated quite clearly. We
thank you. We want to thank Senator Whitehouse and Senator
Brown. I have already uttered your name, Senator Brown, as the
sponsor of the legislation which we, Senator Collins and I, have co-
sponsored.

Let me just take care of a delightful little administrative item
here. Would our summer interns please stand up, Hannah Berner,
Allison Gottman, Danielle Spiegelman, Selena Qian, Michael Wat-
son, and Al Haidar. We want to thank you. This is the last time,
since we are going into the August “go back home” time period, and
so we want to thank you for your good work on our Committee. We
appreciate it very much.

Ms. Borgstrom.

STATEMENT OF MARNA PARKE BORGSTROM, CHIEF
EXECUTIVE OFFICER, YALE-NEW HAVEN
HOSPITAL, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, YALE-NEW HAVEN
HEALTH SYSTEM, NEW HAVEN, CONNECTICUT

Ms. BORGSTROM. Thank you, Chairman Nelson, Ranking Member
Collins, and distinguished members of the Committee, and thank
you for inviting me to testify. I am Marna Borgstrom, the President
and CEO of the Yale-New Haven Health System. I also served as
the Chair of the Association of American Medical Colleges, Council
of Teaching Hospitals and Health Systems.

As Senator Blumenthal said, our system is large. We have over
20,000 employees, 6,000 medical staff members. The flagship hos-
pital is Yale-New Haven, which is a 1,541-bed academic medical
center, which, in affiliation with the Yale University School of Med-
icine, includes a mission of educating tomorrow’s health care pro-
fessionals and advancing medical care.

My remarks today are going to focus on CMS’s “two-midnight”
policy rule related to inpatient care. As you know, under this pol-
icy, hospital admissions spanning two midnights are considered in-
patient care for purposes of Medicare payment. In contrast, hos-
pital stays of less than two midnights are considered outpatient
care, regardless of clinical severity or a doctor’s judgment on
whether inpatient care is needed.

A primary concern regarding the two-midnight policy is the fi-
nancial impact and confusion it creates for patients. I would like
to—when a patient is deemed outpatient, as my colleague noted,
she is responsible for 20 percent of a copay. Also, her outpatient
time does not count toward the three-day stay requirement for
nursing home care.

I would like to share one example of the two-midnight rule very
recently in our hospital. On July 5th, an 88-year-old frail female
with known breast cancer metastatic to her bones and lungs came
in with chest pain and difficulty breathing. She needed to be hos-
pitalized and was appropriately predicted to require less than two
midnights in the hospital. She was placed in observation and was
discharged late the next day. She lives with her son, who works
full time, and the patient i1s frequently home alone. The family
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wanted her to go to a skilled nursing facility and was upset be-
cause she could not, due to her observation status.

She saw her doctors over the next two weeks, but continued to
get weak. Her family brought her back to the hospital on July 21st.
She was dizzy, not eating well, and could not care for herself dur-
ing the day. Again, a review was done and the patient did not meet
the inpatient criteria, so she was again placed in observation. The
family wanted her to go to a skilled nursing facility, but could not
afford $250 a day, nor $20 at home for a home health aide. They
had no choice but to take her home with the limited services they
can afford.

We have little doubt that we will be seeing this patient again,
and all of her care providers secretly hope that when she comes
back, she will be sick enough to meet the inpatient criteria so that
she can get into a facility and be cared for in a loving and dignified
way.

Beyond the direct impact on patients, the two-midnight policy pe-
nalizes hospitals like ours that, with improved technology, can
evaluate, treat, and transition certain patients to an appropriate
care setting in less than the two-midnight time frame. This is the
very medical efficiency that CMS should be encouraging, but in-
stead, hospitals are seeing dramatic reimbursement cuts. In addi-
tion, the two-midnight policy ignores physicians’ clinical judgment
on medical necessity and instead relies on a rigid and arbitrary
time-based approach.

The two-midnight policy disproportionately impacts academic
medical centers and safety net hospitals, as it shifts payment for
necessary hospital care to the outpatient setting. As a result, teach-
ing and safety net hospitals experience decreases in their direct
Graduate Medical Education payments and lose altogether their
payments for indirect medical education and disproportionate
share. These mission-related payments are intended to support the
delivery of care to vulnerable patients and those who require serv-
ices that are unique to teaching hospitals, including trauma centers
and burn units. We cannot afford for these social missions to be
jeopardized at a time when medical education for new practitioners
is critical to meet the demands of the United States aging popu-
lation.

My colleagues across the country and I believe that CMS’s policy
must change for stays lasting fewer than two midnights. We should
return to the policy in place prior for short stays before October
13th that defers to a clinician’s judgment, understanding that the
decision to admit a patient to the hospital is not made lightly.

Additionally, we support your recommendation that Congress
eliminate the three-day inpatient stay requirement for Medicare
coverage of nursing home care and provide some sort of cap to pa-
tient copays.

Yale-New Haven and hospitals across the country stand ready to
work with policy makers on these important efforts, and I thank
you for the opportunity to testify today.

The CHAIRMAN. Thank you, Ms. Borgstrom.

Senator Brown, I know you have to leave. Did you want to say
something about your bill?
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Senator BROWN. Thank you. Only to say thank you to you, as the
Chair of this Committee, and Ranking Member Collins, for holding
this hearing and for this discussion and for your cosponsorship of
the legislation that a number of us have been working on, the Im-
proving Access to Medicare Coverage Act.

I think, when I heard the last two-thirds of Mrs. Engler’s testi-
mony, and we have all in our own States heard a number of these
stories, that our case workers tell us about, that people on the
street tell us about—a woman in Cleveland came to me. She had
a 90-year-old mother taken to the emergency room. The same thing
happened. She was stuck with this huge bill, and, we know the
kind of anxiety and fear inflicted on the individual patient and in-
flicted on the family that comes from this quirk in the Medicare
law, and I just wanted to say how appreciative I am that the Com-
mittee is taking it up and hopeful that we can move on this legisla-
tion.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Brown.

Mr. Armstrong.

STATEMENT OF BOB ARMSTRONG, VICE
PRESIDENT, ELDER CARE SERVICES,
ST. MARY’S HEALTH SYSTEM, LEWISTON, MAINE

Mr. ARMSTRONG. Good afternoon, Chairman Nelson, Ranking
Member Collins, and distinguished members of the Committee. I
would like to thank you for holding this important hearing to ex-
amine the impact of Medicare observation status on seniors. I espe-
cially appreciate the opportunity to appear before you here today.

My name is Bob Armstrong and I am the Vice President of Elder
Care Services for St. Mary’s Health System in Lewiston, Maine.
Our nursing home, St. Mary’s d’Youville Pavilion, is one of the
largest nursing homes north of Boston and a flagship component of
the elder care services offered through St. Mary’s Health System,
which, by the way, also includes St. Mary’s Medical Center, so, we
actually deal with this issue on both the hospital and the nursing
home side.

With our state-of-the-art rehab center, we have a specialized de-
mentia care unit, skilled and long-term care, and we provide our
residents with the most advanced technology and skilled nursing
care in the region. More importantly, we offer, hopefully, respect,
care, and compassion to every one of our residents.

The St. Mary’s Health System is proud to be a member of the
Maine Health Care Association and the American Health Care As-
sociation. The Maine Health Care Association represents over 200
nursing homes and assisted living facilities in Maine, including for-
profit and not-for-profit facilities. The most recent Statewide occu-
pancy report indicates that Maine nursing homes care for over
6,300 residents every day. Sixty-five percent are in long-term care
being paid for by Medicaid, 23 percent are paid for by private pay,
and 12 percent are covered by Medicare, usually a Medicare Part
A skilled benefit.

The American Health Care Association is the nation’s largest as-
sociation of long-term care and post-acute care providers. Our Asso-
ciation advocates for quality of care and services for the frail elder-
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ly and those with disabilities. Our members provide essential care
to millions of individuals in more than 12,000 not-for-profit and for-
profit member facilities.

Our Association and its affiliates, including the Maine Health
Care Association and member providers, advocate continuing vital-
ity of long-term care provider community. The Association is com-
mitted to developing and advocating for public policies, such as the
one being addressed today, that support quality of care and quality
of life for our nation’s most vulnerable population that I, as an ad-
ministrator, deal with every day. We also would like to state that
the support of the American Health Care Association and the
Maine Health Care Association is in strong support of the policies
that address the observation stays issue. I thank you, Senators
Nelson and Collins, for bringing this critical issue to the forefront.

As a long-term care administrator, which I have been for 29
years, I have seen the last several years firsthand the impact the
observation stays issue has had on residents and their families. For
example, one resident, a sixty-six year-old gentleman, was admit-
ted to my facility for short-term rehab care after a hospital stay
and care for the treatment of a left humerus fracture and two bro-
ken ribs and some other injuries accompanying his fall.

According to the discharge documentation sent to us from the
hospital, the resident was admitted to the hospital on November
9th, 2013, and was discharged on November 14th, 2013. The paper-
work clearly gave an admitting hospital diagnosis with the fall in-
juries, including the left humerus fracture, which indicated the
resident qualified under Medicare for post-hospital skilled rehab
care. The paperwork also clearly indicated that we received that he
was an inpatient in the hospital.

We provided appropriate skilled rehab care to this resident, who
then successfully returned home. We believed, as the family did,
that the resident’s stay would be covered by Medicare Part A be-
cause the hospital discharge paperwork clearly showed that the
resident was admitted to the hospital, and then they stayed in the
hospital for at least the required three days.

My facility then appropriately billed Medicare for the resident
and was told that the resident was, by the way, not really admitted
to the hospital as an inpatient, similar to the case of our panelist
today. The resident was in the hospital for five days under observa-
tion, even though, again, I say that the paperwork I have clearly
stated that he was an inpatient as well as being admitted. My fa-
cility lost thousands of dollars for providing care for this resident
in need with no payment from Medicare, even though this resident
clearly should have received their Medicare Part A skilled nursing
care benefit.

Now, in our case, because of our mission, we did not charge the
family or attempt to recover the funds from the family because it
was not their fault. They were under the assumption that the
Medicare benefit would cover them. We were all under the assump-
tion the Medicare benefit would cover them, and we did not feel it
appropriate to burden the family with the bill, so we absorbed the
thousands of dollars as a bad debt and took it that way.

This is just one, as we have heard today, of the countless heart
wrenching stories from across the country.
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We all—this is why we are having the hearing here today—must
do more to ensure our nation’s most vulnerable have access to their
Medicare benefit they have earned and so rightly deserve. I am
asking, along with the American Health Care Association, that
Congress pass and sign into law bipartisan legislation that Rep-
resentatives Joe Courtney and Tom Latham, along with Senator
Brown, introduced, the Improving Access to Medicare Coverage Act
of 2013, S. 569, H.R. 1179, which many on the Committee, includ-
ing Senator Nelson and Senator Collins—thank you—are cospon-
sors of. It seems to count all hospital days spent in observation to-
wards the three-day inpatient required for Medicare coverage of
Part A skilled nursing care benefits.

Our Association also supports legislation eliminating the three-
day requirement, which effectively solves the related issue of obser-
vation stays. Representative Jim Renacci’s bipartisan Creating Ac-
cess to Rehabilitation for Every Senior, called the CARES Act of
2013, or H.R. 3531, eliminates the three-day inpatient stay require-
ment by allowing all seniors that meet particular criteria to auto-
matically qualify to waive the prior hospitalization requirement.
The criteria are based on the CMS Nursing Home Compare Pro-
gram.

In addition, we also back a similar bill introduced by Representa-
tive Jim McDermott, the Fairness for Beneficiaries Act of 2013,
called H.R. 3144, which also seeks to eliminate the three-day stay
requirement.

It is important to note that several national patient and provider
organizations have written to CMS and advocated on the Hill in
support of addressing this observation stays issue. In fact, the
American Health Care Association is part of an Observation Stays
Coalition, which consists of 30 provider and beneficiary organiza-
tions working to address this issue. It is simply not right, and I
think the members of the Committee understand it is certainly not
fair, to limit the access to the quality of care for those who are
most in need.

Hopefully, now is time for Congress to pass this legislation to
solve this problem, and again, I thank you for the opportunity to
weigh in on this important matter, and I and the members of the
Maine Health Care Association and the American Health Care As-
sociation look forward to working with the members of Congress in
both chambers on this issue as it goes forward, and I would be
more than happy to answer any of your questions. Thank you.

The CHAIRMAN. Thank you, Mr. Armstrong.

Those of you standing in the back, we have some seats available
up here on the side walls, so avail yourself of that, please.

Dr. Sheehy.

STATEMENT OF ANN M. SHEEHY, M.D., CHIEF, DIVISION
OF HOSPITAL MEDICINE, UNIVERSITY OF
WISCONSIN SCHOOL OF MEDICINE AND PUBLIC
HEALTH, AND MEMBER, PUBLIC POLICY COMMITTEE
SOCIETY OF HOSPITAL MEDICINE, MADISON, WISCONSIN

Dr. SHEEHY. Thank you, Chairman Nelson, Ranking Member
Collins, and members of the Committee. Thank you for the oppor-
tunity to discuss observation policy today, and thank you, Senator
Baldwin, for the kind introduction.
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I am a physician at the University of Wisconsin Hospital in
Madison, Wisconsin. I am a hospitalist, which is a physician who
cares for patients primarily in the acute care hospital setting. I
also conduct research on how observation impacts hospitals and pa-
tients, and I am a member of the Society of Hospital Medicine, an
association that represents the nation’s more than 44,000
hospitalists.

I would like to make three points today. First, observation status
is problematic for Medicare beneficiaries and it needs reform.

I became interested in researching observation about four years
ago because I was concerned about what was happening to patients
under observation. As the Committee is aware, patients hospital-
ized under observation are considered outpatients, so are covered
under Medicare Part B, subject to copays and pharmacy charges
with no cumulative limit, and do not qualify for skilled nursing fa-
cility care as inpatients do, even if they stay three midnights. What
I see as a physician are patients who stay overnight in a hospital
and receive care that is often indistinguishable from inpatient care,
yet Medicare views them as outpatients, as if they were in a clinic.

I will never forget the patient who first opened my eyes to the
problem of observation. Of limited financial means, this woman
had a new diagnosis of cancer. Her only worry should have been
her health, yet her main concern was what her hospital bill and
skilled nursing facility bill were going to be because her hospital
stay was on observation. Here was a patient who had paid into the
Medicare program her whole life, only to realize when she needed
it most, she was not eligible.

What should observation really be? Most physicians recognize a
role for observation in providing a few additional hours of care for
low-complexity patients immediately following an emergency de-
partment visit to decide whether a patient needs admission as an
inpatient or can discharge home. In fact, that is exactly what the
CMS Benefit Manual says, that observation should be used for a
well-defined subset of patients and should last less than 24 hours.
In only rare and exceptional cases do outpatient observation serv-
ices span more than 48 hours.

Unfortunately, this is no longer what observation looks like in
clinical practice. We published our University of Wisconsin data in
JAMA Internal Medicine last year. Of more than 43,000 hospital
encounters, we found that over half of our observation patients
stayed longer than 24 hours, and one in six stayed longer than 48
hours, indicating that stays longer than 48 hours were no longer
rare and exceptional. Any attempt to reform observation status
must recognize how far observation status in clinical practice has
drifted from CMS’s original intent, and, more patients are being
hospitalized under observation, as documented by MedPAC and
others.

The second point I would like to make is that the new two-mid-
night rule is not a fix for the observation problem.

As the Committee is aware, CMS recently established a new rule
to determine observation. Effective October 21, 2013, most patients
hospitalized less than two midnights were to be considered obser-
vation, and those staying two midnights or more would be consid-
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ered inpatient, although full enforcement of this rule has been de-
layed through March 31, 2015.

There are several problems with this rule. First, time of day a
patient becomes ill, not different clinical needs, determine insur-
ance benefits. Say a patient requires 40 hours of hospital care be-
fore they are safe to go home. If this patient is hospitalized at 9:00
p.m. on Wednesday, they will discharge at 1:00 p.m. on Friday, a
two-night stay, so they are inpatient, but, if this exact same patient
needing the exact same clinical care is hospitalized at 1:00 a.m. on
Thursday morning, they will discharge at 5:00 p.m. on Friday, a
one-midnight stay, and will be considered observation.

This is not just theoretical. At the University of Wisconsin Hos-
pital, in a second publication last year, we retrospectively deter-
mined that nearly half of our less than two-midnight encounters
would have been considered observation instead of inpatient solely
based on time of day they became sick, not different clinical needs.

The two-midnight rule also hurts a new population of patients,
those requiring less than two midnights of care. A patient with dia-
betic ketoacidosis may present to the hospital acutely ill and need
intensive care unit admission, a level of care that could never safe-
ly be delivered in an outpatient clinic setting. Yet, these patients
can also improve quickly, sometimes in less than 48 hours. Now,
short stays, even in an intensive care unit, can be considered out-
patient.

Finally, as the Committee is aware, the Recovery Audit Con-
tractor Program charged with enforcing observation determinations
needs major reform. Given the recent roundtable this Committee
hosted earlier this month, I will not spend more time here other
than to state that no plan to reform observation will be successful
without concomitant reform of the RAC system.

Thank you for conducting this hearing today. The Society of Hos-
pital Medicine looks forward to working with the Committee to im-
prove observation care for Medicare patients, and I appreciate Sen-
ator Brown and all of the members of this Committee who have
supposed S. 569, the bill that counts time spent in observation to-
wards the two-midnight requirement for skilled nursing facility
care, which SHM also strongly supports.

Senator COLLINS. [Presiding.] Thank you very much for your tes-
timony.

Let me start by thanking Mrs. Engler for being with us today
and putting a human face on the consequences of this very complex
and troubling problem.

I want to start my questioning with Dr. Sheehy and Ms.
Borgstrom. There has been, as both of you have referenced, an in-
crease in the number of observation stays that hospitals are doing,
and I am wondering why that is. We see it in the Inspector Gen-
eral’s report, that there has been measurable and substantial in-
crease in the number of observation stays. Why are we hearing
these stories where hospitals are keeping people for fairly substan-
tial amounts of time and not admitting them as inpatients? What
incentives are there that are driving the decision to keep someone
in observation status rather than just admitting them as an inpa-
tient patient?
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Dr. SHEEHY. Thank you for that question. I think the simple an-
swer is there is increased auditing pressure from the Recovery
Audit Contractors that have increased scrutiny and increased sur-
veillance of our admission and observation determinations. At the
University of Wisconsin Hospital, we have seen a marked esca-
lation in our audits, on the several-hundredfold increase over the
last four years. Hospitals are very fearful of mislabeling a patient.
We do not want to commit Medicare fraud. We want to follow the
rule of the land and that is what we have been doing.

I will also say there is a marked fear of the length and the cum-
bersome nature of these audits. Our audits at the University of
Wisconsin that are still in appeals since 2010 have been in the ap-
peals process for over 500 days, and so a hospital is also looking
at that as a decision about whether they are willing to put a case
through a very lengthy appeals process.

Senator COLLINS. Ms. Borgstrom.

Ms. BORGSTROM. I cannot add a lot, because I agree completely.
You know, we have read the rules, we understand them, and we
want to follow them, and, I think, frankly, as a non-clinician, but
talking with a lot of our clinicians, they feel that the criteria for
making a patient inpatient are quite clear, and when they do not
honestly believe that a patient meets that criteria, they do not feel
that they have the ability to use their judgment to override the reg-
ulation and instead admit those patients to observation status.

Senator COLLINS. Well, I learned a lot attending the roundtable
that we had at which the Recovery Audits were discussed at
length. It is clear that they are producing unintended consequences
because of the way the incentive structure is set up, where they get
a percentage of whatever they recover, and yet, if you look at the
success that hospitals, home health care agencies, nursing homes,
other providers, doctors, dentists, et cetera, have when they appeal
the decision of the Recovery Audit, it really shows you that there
is something wrong with the system, so, it is interesting that that
is playing into this problem, as well.

Ms. Borgstrom, do hospitals use observation status with individ-
uals with other forms of insurance, or just with Medicare? As a re-
lated question, do non-Medicare plans have similar policies or limi-
tations with regard to follow-up nursing home care? Mr. Arm-
strong, that might be a question for you, as well.

Ms. BORGSTROM. You know, I cannot speak uniformly to them,
but we do admit patients other than Medicare patients to observa-
tion status. Each contract that we have with a third-party payer
is different in terms of what they pay and how they determine the
appropriate location for a patient. To the best of my knowledge,
Medicare Advantage and the commercial policies do not have the
three-day requirement before skilled nursing is paid for.

Senator COLLINS. Mr. Armstrong, is that your experience, as
well?

Mr. ARMSTRONG. Yes, Senator. In our hospital, we admit, and we
actually in our hospital are trying to limit, because of the cause
and effect of this issue, the number of observation days that our
hospital actually utilizes, but, it usually just generally affects nega-
tively the Medicare recipients. Where the insurance payers do not
have the same limitations in their contracts with us, they do not
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require the three-day midnight. They do not require some of these
things. They just require that a person need the skilled care, so it
really does not affect them as it would a Medicare recipient. This
falls mostly on Medicare recipients for skilled care.

Ms. EDELMAN. Excuse me, Senator, if I could say something
about

Senator COLLINS. Yes, Ms. Edelman.

Ms. EDELMAN. [continuing.] About the Recovery Auditors. There
are a lot of programs that the Federal Government has to prevent
fraud, to make sure that Medicare payments are appropriate. What
is unique about Recovery Auditors is if they come in and look at
the hospital’s decisions and decide that a patient should have been
called an outpatient instead of an inpatient, the hospital is basi-
cally required to repay to Medicare everything that it got. It gets
zero payments for medically necessary care. Nobody is disputing
that the care is medically necessary and appropriate, but because
the wrong term was used—a person was called inpatient instead of
outpatient—hospitals do not get paid.

It is understandable that they want to err on the side of calling
people outpatients. At least, then, they get Part B payments from
Medicare, the Part B copayments from the patient, and they can
also bill the patient for the prescription drugs in the hospital, but,
if they make a mistake and call them inpatient, they get nothing.

Senator COLLINS. That is an excellent point. What we really need
to do with the Medicare program to reduce improper payments,
whether it is fraud or mistakes, is to have better controls up front
and more collaboration with stakeholders up front rather than
doing the pay-and-chase model, which is what we have now.

I am going to turn to my colleagues and then I will have some
additional questions. Senator Warren.

Senator WARREN. Thank you very much, Chairman.

Some seniors need additional care at a skilled nursing facility
after leaving the hospital before they can return home safely, as
Mrs. Engler so eloquently pointed out, and, that is the reason that
I am also a cosponsor of Senator Brown’s bill, along with Senator
Collins and Chairman Nelson and Senator Baldwin, but, I see that
as a good start, but we also recognize that some seniors still need
skilled nursing facilities without spending any time in the hospital.

In 2010, as part of a CMS Care Management Pilot Program,
Massachusetts General Hospital allowed patients to be sent di-
rectly to a skilled nursing facility after evaluation by a doctor.
These were patients who needed rehab after a fall or needed some
extra care to recover from an illness. Compared to similarly situ-
ated patients who were sent home instead of being directly admit-
ted from the hospital to the nursing facility, patients in the pilot
experienced fewer subsequent admissions to the hospital and cost
Medicare less money over the subsequent 60 days.

I understand that the three-day rule was put in place to try to
protect against over-utilization of highly specialized care, but I also
understand that we are trying to move toward a payment system
that rewards for value and not for providing unnecessary services.
Today, almost all of the Pioneer ACOs, including Massachusetts
General Hospital, waive the three-day rule.
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Given the results from pilot programs like the one at MGH and
the ongoing experience of our ACOs across the country, do you
think that a three-day rule is still the most appropriate measure
of the need for a skilled nursing facility? I thought I might start
with you, Ms. Borgstrom.

Ms. BORGSTROM. I have a little bit of familiarity with the Massa-
chusetts General experience, and again, I will say, as a non-clini-
cian, no, I do not think that the three-day stay as a preparatory
requirement for skilled nursing facility makes sense, and, in addi-
tion to what the Pioneer ACOs permit, which is direct admission
to skilled nursing, also, in CMS’s experience with bundled pay-
ments—we are participating in 11 of the bundled payments—you
can admit patients directly to skilled nursing if you want.

I think it gets down to the economic issue versus clinical judg-
ment, because clinical judgment in the case of the Massachusetts
General experience said these patients will do better and we will
bypass the inpatient environment, and for older Americans, not go
through the confusion of being moved on two occasion. I think that
that is—there is real opportunity for reform.

Senator WARREN. Right. I just want to be clear when you say the
clinical versus the economic. In fact, relying on clinical judgment,
according to our best evidence, saved money. It did not cost money.

Ms. BORGSTROM. Right.

Senator WARREN. These two things were not in tension with each
other. When used appropriately, they seem to reinforce each other.

Ms. BORGSTROM. I absolutely agree with you, but the prevailing
CMS payment methodology is currently DRGs.

Senator WARREN. Well, so that is why we are talking about——

Ms. BORGSTROM. Right.

Senator WARREN. [continuing.] Alternative ways to do this, and,
I thought, perhaps, you would like to weigh in on this, Mr. Arm-
strong.

Mr. ARMSTRONG. Yes. I think, as stated in the opening remarks,
the three-day requirement was implemented years and years and
years ago and it just continues to be on the books.

As my colleague on the panel just spoke to, in Bangor, we have
Eastern Maine Medical Center, which is a Pioneer ACO and they
are not required to do this. Other programs, like the PACE pro-
gram, or Program for All-Inclusive Care for the Elderly that oper-
ates very successfully in 29 States, including successfully in Massa-
chusetts and Rhode Island in the New England area, they do not
require the three-day hospitalization because they have a capitated
payment for Medicare and Medicaid for the residents that cover a
whole host of services, that keep people at home, or if they have
to go to a nursing home, like I say, directly without going to the
hospital, the PACE program pays for that, so, there are currently
other CMS programs that do not require the three-day hospitaliza-
tion at all.

Senator WARREN. As you rightly point out, and within that, there
are other ways to manage the access question.

Mr. ARMSTRONG. Yes.

Senator WARREN. We understand we do not want to have over-
utilization. We want to get appropriate utilization.
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Mr. ARMSTRONG. For example, the three-day hospitalization stay
is just one of the triggers now that qualifies for someone. They still
have to meet the need for skilled nursing care or skilled therapy
care or a combination of those to qualify for skilled care in our fa-
cility, so, if you waive the three-day requirement altogether, they
would still have to meet that criteria to need the service, and that
is currently already in the CMS requirements for Medicare reim-
bursement, so, if you just did away with the three-day requirement,
they would still be required to meet the need for the service before
we could provide it.

Senator WARREN. Good. Well, thank you very much. I have more
questions on this, but I will wait for the next round. Thank you,
Madam Chairman.

Senator COLLINS. Thank you.

Senator Baldwin.

Senator BALDWIN. Thank you. I wanted to add the voice of an-
other patient experience to what we have heard today, and thank
you, Mrs. Engler, for being here to put a face and a story behind
the issues that we are dealing with today.

I heard this from a constituent in Port Washington, Wisconsin.
This gentleman had heart surgery to treat atrial fibrillation at a
Wisconsin hospital. He stayed overnight, but was discharged the
following day with a catheter and further instructions from his doc-
tor. He was shocked to find out that his treatment was billed under
observation status, requiring him to shoulder 20 percent of the
cost, and, he was also so frustrated that he called another area hos-
pital and was told that the same procedure there would have been
billed under Part A as an inpatient at their facility, which, of
course, only added to his substantial confusion about what was
going on, so, I thank all of you for being here today to shed addi-
tional light and help us as we move forward.

Although full enforcement of the two-midnight rule has been de-
layed, hospitals and physicians across the country have already
made, it seems, significant administrative changes in anticipation
of compliance with the policy, and these changes are exposing the
consequences of using observation status when it is not based on
clinical needs.

Dr. Sheehy, I wonder if you could describe the experience and
challenge faced by the University of Wisconsin Hospital in pre-
paring for enforcement of the two-midnight rule and additional in-
formation on how it has impacted you and your fellow hospitalists
in their practice.

Dr. SHEEHY. Thank you for that question. We had very little time
to prepare for the two-midnight rule. The final rule was posted in
the Federal Register on August 19th and the rule went into effect
on October 1st. This was a major, major change in all hospitals. We
had changed from looking at clinical decision tools, such as
InterQual and Milliman, to make our observation determinations
to one based on time. Further, we had to interpret the rule and un-
derstand what kind of documentation CMS was going to be looking
for, what their auditors would be looking for to enforce this rule.
At the time, we did not know there were going to be delays, so
we—every possible prepared for the rule as if it was going to be,
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and it is still the law of the land. Although enforcement is delayed,
we are trying to comply.

I think this has impacted physicians negatively. I think we feel
that our clinical judgment has really been overridden by kind of a
time-based rule which will be enforced by auditors. When I see a
patient, say, in the emergency department—and I was working this
weekend—I am looking at a patient and I am trying to determine
when I first see them whether they are going to need two mid-
nights or not, and sometimes a Medicare beneficiary will come in
with something simple like a fever, which can be a very self-limited
virus or it could be a life-threatening bloodstream infection, and I
cannot know that up front and I have to make that decision right
away and my determination is going to be subject to scrutiny down
the road.

Senator BALDWIN. I thank you, and particularly that your an-
swer helps shed some light for us on sort of who is in the decision
making position, the fact that you need to predict the future with-
out having perfect clarity about the future.

I guess I am interested, also, in the role that you and your col-
leagues play in the necessity to improve the conversation and com-
munication with the patients about what it means to be under ob-
servation rather than as an inpatient. Obviously, you are providing
the care, but this function is also very important so that they are
as informed consumers of health care as they possibly can be, and
talking about these issues before they perhaps decide to forego fur-
ther care. Tell me a little bit about what role you and your fellow
hospitalists play in that regard.

Dr. SHEEHY. Well, I completely agree that patients need to be in-
formed about what their status is. One of the tricky parts of this
is, sometimes, I will not know right away, so a patient who may
decide whether or not they want to agree to the care I am pro-
posing does not have that information in front of them. They may
be admitted to the hospital, and then the next day it may look like
they are actually going to get better quicker and they are going to
be observation based on length of stay, so, patients really are not
equipped with that information at the right time.

We have—at the University of Wisconsin, our case managers in-
form all of our patients who are under observation. We feel it is
very important, and we field a lot of questions on that. One of the
downsides, which is part of this process, is that, like I mentioned
in my oral testimony, once patients find out they are under obser-
vation, a lot of them are very concerned, and, when they only
should be focusing on getting themselves better and worrying about
their health, now they are worrying about observation. That said,
patients still need to know and we need to deal with those ques-
tions that come.

Senator BALDWIN. Thank you.

Senator COLLINS. Senator Whitehouse.

Senator WHITEHOUSE. Thank you, Chairman, and thank you to
the witnesses.

The Rhode Island Governor’s Advisory Commission on Aging has
written to formally express to me its concern over the severe im-
pact of the designation of an observational status upon Medicare
patients when seeking health services at a hospital upon the onset
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of an injury or illness, and they go on to say that the significant
lack of information, although available in, quote, “the fine print,”
and the enormous unexpected financial responsibility consequences
which this designation unloads upon an unsuspecting Medicare-eli-
gible participant cannot be overstated.

Health Affairs published back in 2012 a study by Brown Univer-
sity researchers, including a guy named Dr. Vincent Moore, who we
work with a lot on these issues, that reviewed the outpatient Medi-
care claims data from 2007 to 2009 on these observation stays and
they found that the number of observation stays increased by 34
percent and inpatient admissions decreased, suggesting a shift by
the hospitals, and, whether they are doing it for their own accounts
or whether they are doing it because they are afraid of audits and
it is a response to pressure, would be my first question. Do you
think that they have changed their behavior in response to this,
and is it self-interested in the sense that this is somehow beneficial
for the hospitals, or is it simply trying to duck the risk of CMS au-
dits?

Ms. Borgstrom, you seem—or Dr. Sheehy, whichever.

Dr. SHEEHY. I think that is a wonderful question, and MedPAC
also has data looking from 2006 to 2012 that show about a 28.5
percent increase in observation—actually, outpatient stays, and a
decrease in inpatient stays of about 12 percent over that time.

I think it is important to point out that, financially, at the Uni-
versity of Wisconsin, we have looked at our data pretty carefully
and our hospital loses money on observation stays, so, there is no
incentive for a hospital, other than to avoid an audit, to put a pa-
tient in observation. I truly feel this is hospitals trying to comply
with Medicare rules and accepting the consequences of that.

Senator WHITEHOUSE. Got you. I am not sure I understand the
two-midnight rule exactly.

Senator COLLINS. That is because no one understands the two-
midnight rule exactly.

Senator WHITEHOUSE. Is it actually two midnights? Because, if it
actually is two midnights

Senator COLLINS. It is not 48 hours.

Senator WHITEHOUSE. [continuing.] Then it seems to me that if
you are taken ill at 11:00 p.m.
Senator COLLINS. Exactly.

Senator WHITEHOUSE. [continuing.] You can be in the hospital for
25 hours and pass the two-midnight rule and be on your way,
whereas if you are slow in the ambulance and got in after mid-
night, you could be 47 hours in the hospital and fail the two-mid-
night rule, and, I am getting nods that that is, indeed, correct, so,
25 could be enough to make it and 47 too little to make it, even
though 25 is less than 47. It does not seem to make mathematical
sense.

Of course, Senators dabbling in mathematics is a dangerous
thing, so I will leave it at that, but, I appreciate very much the tes-
timony that you all have brought, and particularly, Mrs. Engler,
the personal story that you, unfortunately, had to bring here, and,
{:)o (ilur Chairman and to Ranking Member Collins, thank you to you

oth.

Senator COLLINS. Thank you.
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Ms. EDELMAN. There are actually two two-midnight rules, Sen-
ator.

Senator WHITEHOUSE. Oh, it gets better.

Ms. EDELMAN. I mean, one is what the doctor is supposed to—
well, the doctor is supposed to predict, and as Dr. Sheehy said, that
is not how doctors think. It is not what they are doing, so, they are
supposed to decide, this person should be an inpatient because I
believe this patient will be here for two midnights.

The second two midnight is what the auditors do, so, if the doctor
is not sure or thinks the person may not be in the hospital for two
midnights, what CMS says is the physician should say this patient
is an outpatient, and then the next day, if the person is still there
and still needs to be there, maybe that person should become an
inpatient, so, the second two-midnight rule is what the auditors do.
If they see somebody was an outpatient for a day and then an inpa-
tient for a day, they are not going to review those cases. It is ex-
tremely confusing.

Senator WHITEHOUSE. Have you ever

Ms. EDELMAN. If you think it is confusing, I mean, the patients
have no idea, because they think—they have come from the emer-
gency room, and the doctor says, you need to stay. We are not done.
We need to figure out what is wrong, and, you are upstairs in a
bed and getting care, and as Dr. Sheehy says, indistinguishable if
you are an inpatient or an outpatient.

Senator WHITEHOUSE. Have you ever come across a patient who
came into the emergency room, was directed by their doctor that
they had to be, I guess “admitted” is probably not the precise word
in this, but, in any event, taken to a room upstairs and treated as
if admitted, that they were somehow in outpatient status? Does
anybody think that?

Ms. EDELMAN. Do patients think that they are outpatients?

Senator WHITEHOUSE. Yes.

Ms. EDELMAN. No. People think they are

Senator WHITEHOUSE. Because they are not. They are

in.

Ms. EDELMAN. [continuing.] They think—they are in a bed. They
are——

Senator WHITEHOUSE. In is in. Out is out.

Ms. EDELMAN. Right.

Senator WHITEHOUSE. Yes.

Thank you.

Senator COLLINS. Ms. Edelman, we have heard all these stories
that Mrs. Engler and Mr. Armstrong have told about the confusion
that Senator Whitehouse has just referred to, and I just cannot
imagine anyone who is ill and has been put into a hospital bed
making a distinction or even realizing there is a distinction be-
tween being in inpatient status or in observation status.

My question—and we have also heard Mr. Armstrong talk about
how his nursing home, to its great credit and to St. Mary’s Health
System’s great credit, absorbed the cost of treating a patient be-
cause of this lack of clarity so that it did not fall on the patient’s
family, but, not every nursing home is going to do that. They did
not in the case of Mrs. Engler’s husband, for example.




21

My question to you is this. How does CMS respond to complaints
from beneficiaries or their families about the lack of clarity in what
their status was which leads to tremendous financial penalties for
them? Is there an established appeals process for beneficiaries
dealing with this issue?

Ms. EDELMAN. There is no established appeals process. Medicare
does not consider outpatient status a denial of Medicare. It is just
payment under Part B instead of Part A, and, in fact, CMS does
not require hospitals to inform people that they are outpatients. If
somebody goes from the hospital—from the emergency room to a
bed and is an outpatient, there is no requirement that the patient
be told.

The only time CMS says that there needs to be information is
if the physician says, my patient is an inpatient and that decision
gets reversed. Then, CMS says, okay, hospital, under those cir-
cumstances, you must tell the patient your status has changed
from inpatient to outpatient.

There is no right of appeal at that point. There is no due process.
Usually, in due process, you get notice and an opportunity for a
hearing. There is no opportunity for a hearing.

CMS tells people all kinds of things. Sometimes, they tell pa-
tients, call the Quality Improvement Organization, but they say—
QIOs say, we only handle Part A, not Part B, so we do not handle
those cases. Increasingly, we hear from people that they are being
told by CMS that there is no appeal. There is just nothing they can
do about it.

We came up with a system on our own to say, appeal from the
Medicare Summary Notice, but that is after the fact. That is only
if people have actually gone to the skilled nursing facility, paid out-
of-pocket, gotten a Medicare covered level of care, and then try to
fight with CMS and try to get the payment back, which is what
Mrs. Engler described. They are appealing. This happened over a
year ago. They have lost at the first two levels of appeal. Now, the
next level is the Administrative Law Judge. Maybe that is a year
in the future, but, sometimes people win those cases and frequently
t%ley lose those administrative appeals, and CMS is not making it
clear.

Senator COLLINS. You know, when I think of all the confusion
that already exists over whether or not Medicare pays for nursing
home care and under what circumstances, to expect a beneficiary
to understand whether or not they have been in a hospital bed as
an inpatient versus in observation status is just absurd. I just can-
not imagine that the vast majority of patients would know there
was any difference at all. Is that your experience in trying to help
people?

Ms. EDELMAN. People have no idea of what has happened and
they do not hear frequently until they are about to be discharged,
when they are told, you know, bring your checkbook to the nursing
home because you are going to have to pay for it, so, people have
no idea of what to do.

That is why the legislation you are all supporting is so impor-
tant. It just says—it is so simple. It is one sentence. If you are in
the hospital for three midnights, you have met that requirement,
and, as Mr. Armstrong said, there are many other requirements,
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still, which would still continue to exist, but, if you have been in
the hospital for three nights, they count.

I would just say in response to what Senator Warren said before,
when Medicare was enacted in 1965, that is where the three-mid-
night rule came in. The average length of stay for people 65 and
older in an acute care hospital was 13-plus days. As of a couple of
years ago, it was five-plus days, so, it is a huge reduction in the
time people spend in a hospital, and people assume if they are in
a bed, they are really in the hospital.

Senator COLLINS. A very logical assumption to make.

Mr. Armstrong, have you seen elderly beneficiaries with Medi-
care forego care because they are—they become aware that it is not
going to be covered under the Medicare program? Have you seen
cases where seniors actually do not get the follow-up nursing home
care or rehabilitation services that they need because of the cost?

Mr. ARMSTRONG. Yes, Senator, and unfortunately, I have seen
cases where—in many cases, they do not know they are in an ob-
servation status. There are cases where they sort of discover it in
some fashion and they do not then want to go in and get the rehab
care they need because they are then realizing they have to pay
thousands of dollars to get this care.

There are cases where we have seen people not get the care they
need go home and return to us through the hospital, and eventu-
ally to us again because they did not get the care they needed prop-
erly the first time, and those cases are the saddest cases because,
because they did not get rehab properly the first time, then Medi-
care also, from a cost perspective, pays for another hospital visit
which ends up being covered by Medicare, and then they go to a
nursing home again anyway and then end up being taken care of,
but, this poor person in the meantime did not get the care they
should have gotten up front, and those are the saddest cases, real-
ly, because they go home and they are not properly rehabbed and
then they fall and they break a hip and they start the whole cycle
over again. It is worse than if they just got the proper care in the
beginning.

Senator COLLINS. Those are terrible cases, because not only is
there unnecessary suffering, but there is greater expense to the
system in the long run, so, it reminds me of the therapy caps that
are put on, which, in my view, prevent people from regaining full
function in some cases where someone has had, for example, a se-
vere stroke, and it just makes no sense and it ends up costing the
system more plus causing suffering that could be avoided.

Senator Warren.

Senator WARREN. Thank you.

You know, as we have been talking about, the two-midnight rule
was put in place to try to deal with the issue of long observation
stays by saying, anyone who is in the hospital for two midnights
should be an inpatient, but, I just want to make sure we get a cou-
ple of questions on the record here that we are able to build, and
the first one is a fact question, and that is, in your experience, has
the two-midnight rule decreased or increased the number of long
observation stays? Dr. Sheehy.
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Dr. SHEEHY. Yes. Thank you for that question. I think the one
benefit of the two-midnight rule is likely a decrease in those long
observation stays.

However, if I could speak to the—we are currently under the
probe and educate period under the MACs, the Medicare Adminis-
trative Contractors, while the RACs are on hiatus, and at Univer-
sity of Wisconsin Hospital, we had nine cases that were pulled and
looked at in the probe and educate period. Three of those were de-
termined to be overpayments. All three of those cases were cases
we tried to claim two-midnight inpatient stays for. The MACs—
which we thought would be honored because the physician’s deter-
mination was that that patient needed two midnights. We went
through the appeals process. We watched their webinars, did not
get further information, requested a consult, and just days before
our consult occurred, we got notification from the MACs that all
cases would be paid.

I think the point of that is, is we are vulnerable. Even those two-
midnight cases that we think are going to hold as two midnights
and we would see a reduction in long-stay observation, if hospitals
start getting audited on cases they claim two midnights for, we are
going to see that long observation stay rate increase.

Senator WARREN. That is a very interesting point.

Would you like to weigh in on that, Mr. Armstrong.

Mr. ARMSTRONG. Yes. I mean, I think it is interesting. I picked
a case in my oral testimony on purpose because of the timing of
the so-called implementation of the rule. My case was actually fol-
lowing the implementation of the two-midnight rule time-wise. I
actually picked it specifically for that reason, that it did not seem
to affect that particular case at all, so, if it was supposed to be in
place, it was supposed to be policy, the hospital who referred the
person to us did not follow the policy, you know, that is supposedly
in case, because it actually followed in the time frame when it was
supposed to be implemented, so, I actually picked that case on pur-
pose for this question, because in our case, the person still was in
the hospital for five days

Senator WARREN. Right. I get it.

Mr. ARMSTRONG. [continuing.] You know, I mean, it is

Senator WARREN. Let me ask, then, another part of this, and
that is that the hospitals in Massachusetts, and, I think, around
the country, have asked for a way to define and pay for hospital
stays that are less than two days where inpatient care is appro-
priate, and, in this year’s inpatient Prospective Payment System
proposed rule, CMS asked for feedback on the policy options to ad-
dress these short stays, and I am very glad that the agency is
working on it, but I want to ask about this, and that is, again, this
question about the impact on seniors.

Ms. Borgstrom, I would like to start with you. Will a well-de-
signed short stay policy greatly reduce or even eliminate long hos-
pital stays under observation status? If not, what else do you think
needs to happen?

Ms. BORGSTROM. It is hard to answer that question because the
caveat is in well designed.

Senator WARREN. Fair enough.

Ms. BORGSTROM. I think it is—you know, I believe that it——
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Senator WARREN. I do not want this to be, “and then a miracle
occurred.”

Ms. BORGSTROM. No, but I believe that it is possible to create a
rational short stay payment plan that would decrease long-stay ob-
servation patient stays.

Senator WARREN. Let me just ask you the same question. Dr.
Sheehy, do you agree with that?

Dr. SHEEHY. I think you could. I think you could come up with
some sort of a short stay modifier or some short stay DRGs that
would accomplish that goal. It would need to be accompanied by
some check on the auditing of the process, and hopefully, these
would be paid under Medicare Part A so the vulnerability that the
Medicare beneficiary feels currently would not be felt.

Senator WARREN. I recognize, there is going to be some com-
plexity to this. I mean, we cannot get away from that, but, the
question is, on balance, whether that is a better approach than
using the two-midnight rule as a way to try, as you rightly point
out, Mr. Armstrong, to sometimes corral the problem of long obser-
vation stays.

Mr. Armstrong.

Mr. ARMSTRONG. Well, I think, to give CMS some credit, they
have come up with the ACO concept and the concept of bundled
payment, which sort of takes that three midnight and this whole
observation and all this—and the two midnight—all off the table
by, you know, having to take care of these people in a bundled pay-
ment, and we are entering in our system into a bundled payment
agreement as we speak with CMS for several bundles which we
will not have to deal with some of these requirements, because
under the bundled payment, we will have a settled bundled pay-
ment from CMS for the whole continuum of care, including the
physician practice, including the operation, say, for a hip, the inpa-
tient stay for the hip fracture or replacement, as well as for the
skilled stay in our skilled facility will all be covered under the bun-
dle and we will not have to deal with, really, any of these issues.

Senator WARREN. Basically, just to underline your point, that
means we do not need the complexity in the system. We do not
need the complexity and the resources spent in the monitoring, and
most importantly, to go back to Ms. Borgstrom’s point, we are real-
ly relying on clinical judgment at that point which aligns with the
financial incentives, and financial responsibility, I should say.

Mr. ARMSTRONG. Yes.

Senator WARREN. Is that a fair description, Mr. Armstrong?

Mr. ARMSTRONG. Yes, Senator. Yes.

Senator WARREN. Good. Ms. Borgstrom.

Ms. BORGSTROM. Just adding to that, because I think your ques-
tion and your point is really important, and to Mr. Armstrong’s
point, CMS is trying to support some experimentation with the
ACOs, with bundled payments, to determine a way that allows
clinical judgment to determine how patients are cared for and cre-
ate more rational economic incentives.

I think the problem here is we are not giving those time to work
and we are overlaying it with another policy that, you know, as
this hearing is demonstrating, very few people understand and find
rational. It is almost that we are trying to do too much without let-
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ting some things play out and determine what is really going to op-
timize the delivery of patient care and the payment requirements
or expectations.

Senator WARREN. Good. Thank you. I think that is at least a
hopeful sign, so thank you very much, and, again, thank you so
much for being here, Mrs. Engler, and getting us started in the
right direction. I am sorry for the need for it, but welcome your
coming here to talk about it to try to do some good for others, so,
thank you.

Senator COLLINS. Senator Baldwin.

Senator BALDWIN. Thank you.

There is existing policy and emerging policy discussions and
pressure to reduce unnecessary hospital readmissions, and I am
wondering about any observations you might have about the inter-
action between use of observation status versus inpatient status
and that other whole set of policies. It looks like, Mr. Armstrong,
you are eager to kick it off.

Mr. ARMSTRONG. Well, yes. It is a wonderful question, Senator,
because if a person is never admitted to the hospital, then they go
home and have other problems, the hospital then cannot be pun-
ished for a hospital readmission because they were never admitted
in the first place, so, these policies, you know, when implemented,
have the interesting consequences in the real world when they get
implemented, where it is an incentive, again, for the hospitals now
to use observations even more because then the person was never
ever admitted, so, if they get readmitted, it never happened.

Senator BALDWIN. Dr. Sheehy.

Dr. SHEEHY. I would say, as kind of a—in my clinical practice,
that the readmission penalty and reclassification of patients as in-
patient or observation really does not cross our mind. It is one of
so many things that are out there. We are really trying to deter-
mine what the patient’s clinical needs are, what their diagnosis is,
how to start their care. A lot of times—most of the time, I can see
that a patient has been in the hospital within 30 days, but I do not
know if that hospitalization was observation or inpatient or not. It
just really does not—and my colleagues, I think, at the University
of Wisconsin, would agree. It just is not a part of our decision mak-
ing to make a patient inpatient or observation.

We do know that observation is a detriment to patients. It is a
detriment to our hospital, so, for us to try to make a patient obser-
vation instead of inpatient for the readmission penalty reason just
really would not make a lot of sense, either.

Senator BALDWIN. Thank you. Any other comments? Thank you.

Senator COLLINS. Thank you. Senator Whitehouse, it is my un-
derstanding that you are all set?

Senator WHITEHOUSE. All set.

Senator COLLINS. Thank you.

I want to thank our witnesses for being with us today. One of
the advantages of our Committee is that we are able to take the
time to delve into very complex issues that have very significant
impacts on our seniors, and I think we have seen an example of
that here today. Your testimony has been extremely helpful in al-
lowing us to better understand these complex issues and the very
real life consequences that they have for seniors, for nursing
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homes, for hospitals, for practitioners, for advocates, and we very
much appreciate your being here.

I am sure that Senator Nelson is going to have some additional
questions for the record, and other members who were unable to
be here today may, as well, so the hearing record will remain open
for ten days for the submission of any additional testimony, ques-
tﬁ)ns, and we would appreciate your cooperation in answering
them.

Again, thank you so much for being with us today, and this hear-
ing is now adjourned.

[Whereupon, at 3:23 p.m., the Committee was adjourned.]
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Admitted or Not? The Impact of Medicare Observation
on Seniors

U.S. Senate Special Committee on Aging

Testimony of Sylvia C. Engler
Framingham, Massachusetts

July 30, 2014

Committee Chairman Nelson, Ranking Member Collins, and members of the Committee, thank

you for the opportunity to tell you the story of my family and the Medicare “observation” rules.

My name is Sylvia C. Engler, age 83. I am still employed in the medical field and still working.
I live in Framingham, Massachusetts. My husband Harold, age 92, and I have been married for
60 years. He was Vice President of Sales and Marketing for the Convention and Traveling
Industry. He worked till age 90. For most of his life, the only medical conditions Harold had
were COPD and asthma which have been controlled for years. Five years ago, at age 87, Harold
had a heart triple bypass and went back to work in three months. Three months later he had
urgent hernia surgery. The doctor told him that it was required. He was in the hospital for only 2
1/2 days and was classified as an “inpatient.” There was no problem with that. He recovered, and

then continued to work.

Last year on March 28, 2013, at age 91, he again urgently needed hernia surgery. This time it

was a double hernia. His doctor told me to take him to the emergency room at Beth Israel
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Hospital in Boston. He had emergency surgery and stayed in the hospital for 5 days as
complications set in. He was bleeding and passing blood clots in his urine. For the first time, he
had to have a catheter. Five days later, on April 2, 2013, he was discharged home with the
catheter still in place. He was only home for two days when he had to return to the hospital. On
April 4th, he woke up vomiting bile, with diarrhea, and had a high temperature. He was sent
back to the same Boston hospital by ambulance. He had fluid in his lungs, a temperature of 101,
and possible pneumonia. Again he had blood in his urine. I was told that he had contacted a
virus in the hospital. They had to tap fluid from his lungs. He stayed in this hospital for another 5

days.

On April 10, 2013 he was sent home again, unable to walk or stand alone. The Foley catheter
was still in place. He could not get out of the automobile. My daughter and I actually had to try
to pull him from the car as he could not walk by himself. Harold had to use a walker while I
helped balance him. He sat down on our bed and collapsed. His complexion turned grey. He had
chest pains, shortness of breath, and severe pain from the catheter. Thinking it was his heart, 1
gave him a nitroglycercin pill which made his condition worse. I called the local ambulance and
he was taken to the local hospital. The ER doctor stated that if he was my patient he never would
have been sent home in this condition. Harold could not walk or stand up. On the same day that
he was released from the Boston hospital the second time, after a total of 10 days in the hospital,

he was sent from the local ER to a local nursing home for rehab.

I thought Medicare would pay for Harold’s nursing home care because he had been in the
hospital for 10 days and he needed rehab. Ilearned from the nursing home that Harold had never
been admitted to the hospital as an inpatient. The nursing home told me that Harold was

“medical observation” when he was in the hospital. This did not make sense to me because
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Harold was on a floor with other inpatients and received care just like an inpatient in a hospital.
The hospital never told me that he was “medical observation”; they said nothing about it. Harold
remained in the nursing home 6 weeks for rehab. The administrator told me that we had to pay
the nursing home $7,859.00 immediately upon leaving, or the bill would be put into collection
for the full amount of $15,000 or my house would have been attached for the full amount. We

paid the $7859.00, but I had to cash a money market account to pay the bill.

I looked for someone who could help us fight this and found a wonderful lawyer, Diane Paulson,
of the Medicare Advocacy Project at Greater Boston Legal Services. Diane has been working
with me for over a year to try to get Medicare to cover the nursing home bill. She keeps
appealing, but Medicare keeps telling us that we can’t appeal the hospital’s decision to call my
husband “medical observation” and that since he was not an inpatient, Medicare won’t cover his
nursing home bill. Ilater found out that the hospital had to pay back millions of dollars to
Medicare because they called some patients inpatients instead of outpatients. I think this is why
my husband was called observation. Harold was able to remain at home for several months after
he was discharged from the rehab. But then he had to go to a nursing home for patients with

dementia, where he remains to this day. Iam still fighting this battle with the help of my lawyer.

Thank you for listening to my unfortunate situation. I hope you will make changes so that this

won’t happen to anyone else.
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United States Senate
“Admitted or Not? The Impact of Medicare Observation Status on Seniors”

July 30, 2014

Chairman Nelson, Ranking Member Collins, and distinguished members of the Committee,
thank you for the opportunity to testify today and share Yale New Haven’s perspective on
important issues affecting hospitals in the Medicare program and the beneficiaries they serve.

I am Marna Borgstrom, President and CEO of Yale-New Haven Health System (YNHHS). Yale
New Haven Health System, through its Yale-New Haven, Bridgeport, Greenwich, and Northeast
Medical Group Delivery Networks, provides comprehensive, cost effective, advanced patient
care characterized by safety and clinical and service quality. In affiliation with the Yale School
of Medicine and other universities and colleges, YNHHS educates health professionals and
advances clinical care. In all of its work, YNHHS is committed to innovation and excellence in
patient care, teaching, research, and service to our communities it has the privilege of

serving. With more than 18,000 employees and a medical staff of 5,675, Yale New Haven Health
had more than 90,000 discharges in 2012, generated more than $2.6 billion in revenue and
accumulated total assets of approximately $3.6 billion.

The flagship hospital for YNHHS is Yale-New Haven Hospital (YNHH), a non-profit, 1,541-bed
tertiary academic medical center receiving national and international referrals. Yale-New Haven
Hospital includes Smilow Cancer Hospital, Yale-New Haven Children's Hospital, and Yale-New
Haven Psychiatric Hospital. Relying on the skill and expertise of more than 4,500 university and
community physicians and advanced practitioners, including more than 600 resident physicians,
YNHH provides comprehensive, multidisciplinary, family-focused care in more than 100
medical specialty areas.

In recent years, the environment for hospitals has changed drastically, particularly in the
financing of research, education, and patient care — our core missions. Sequestration of the
federal budget and subsequent fiscal pressures have flat-lined federal research funding and
resulted in reductions in reimbursement for patient care from federal, state, and private payers.
My remarks today focus on one problematic policy in particular — the Centers for Medicare &
Medicaid Services’ (CMS) “two-midnight” policy for inpatient admission and medical review
criteria, which disregards physicians’ clinical judgment and exacerbates the existing challenges
that hospitals face when having to explain to beneficiaries a policy that causes beneficiary
confusion. Beneficiaries are unlikely to understand why, when they believe they are in a hospital,
the stay is treated as an outpatient service by Medicare and they are therefore responsible for co-
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pays and perhaps a deductible, or why this stay will mean that they do not meet the three-day
inpatient stay requirement for coverage of skilled nursing care and the reimbursement. I will
share with you examples of the two-midnight policy’s impact on patient care, the doctor-patient
relationship, and financial sustainability of the hospitals treating the underserved and the most
complex cases. In short, this policy undermines the goals of the Affordable Care Act (ACA) to
provide high-quality care more efficiently and, most importantly, affordably for patients.

THE TWO-MIDNIGHTS POLICY

On Aug. 2, 2013, CMS finalized its two-midnight policy whereby the agency will generally
consider hospital admissions spanning two midnights as appropriate for payment under the
inpatient prospective payment system; however, hospital stays of less than two midnights will
generally be considered outpatient cases, regardless of clinical severity or a doctor’s
determination that a patient requires hospitalization. The policy took effect Oct. 1, 2013, but
thanks to an act of Congress, enforcement has been delayed through March 31, 2015, although
hospitals are nonetheless required to comply with the policy. Though retroactive enforcement by
auditors has been suspended, Yale New Haven, like all other responsible Medicare providers, has
come into compliance with the law as currently in place. This means that all of the impacts I
describe are very real day-to-day challenges for our clinicians, patients, and bottom line right
now.

While we appreciate CMS’s efforts to address the clarity and appropriateness of Medicare’s
hospital inpatient admission criteria, the two-midnight policy as written creates confusion and
financial burden for patients and inappropriately puts decisions of medical necessity at odds with
sustainable reimbursement.

CONFUSION AND HUGE BILLS STRAIN THE DOCTOR / PATIENT RELATIONSHIP

At Yale-New Haven, our primary issue with the two-midnight policy is the confusion it creates
for patients, their families, and their clinicians. Worse, the harm to patients often goes far beyond
misunderstanding — being classified as an outpatient, simply because their hospital stay didn’t
happen at quite the right time of day or last long enough, has serious financial consequences.
When a patient is considered an outpatient she is responsible for the 20 percent copay required
under Medicare Part B. Further, her outpatient time in the hospital does not count toward her
three-day stay eligibility requirement for skilled nursing care. An example of how difficult this
can be for families comes to mind:

An 88 year old frail female patient with known breast cancer metastatic to her bones and lungs
came in with chest pain and difficulty breathing on July 5th and was evaluated. She needed to be
hospitalized for some additional tests and treatments that were appropriately predicted to require
less than 2 midnights in the hospital. She was placed in Observation and went home late the next
day with visiting nurse services. She lives with her son who works full time and the patient is
frequently home alone. The family wanted her to go to a skilled nursing facility and were visibly
upset and angry that she could not because of her placement into Observation status. The
recommendation from the hospital was to increase the services and support she had at home to
keep her safe.
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She saw her doctors over the next 2 weeks but was continuing to get weak. Her family was forced
to bring her back to the hospital on July 21st as she now was dizzy, not eating well, and couldn’t
care for herself during the day. Again a review was done and the patient did not meet Inpatient
criteria so she was placed once again into Observation. The family desperately wanted her in a
skilled nursing facility but could not afford $250 per day at the facility nor the $20 per hour home
health aide. The family had no choice but to take her home with the limited services that they
could afford. The son was hopeful friends and family could check in on her during the day and
that she would be ok but was clearly worried about his mom given the progression over the
previous few weeks.

We have little doubt that we will be seeing this patient again in our Emergency Department — all
of her care providers secretly hoping that she is “sick enough™ at that time to meet Inpatient
criteria just so that she can get into a facility and be cared for in a loving and dignified way.

The arbitrary and unpredictable nature of these financial obligations is particularly confusing for
patients and their families. A patient can stay overnight in the hospital, in the same room, get the
same care, eat the same meals as inpatients — and yet under the two-midnights policy still be
considered an observation patient expected to pay 20 percent of the costs. Though we at Yale-
New Haven do all we can to predict these financial outcomes and communicate them to patients,
CMS’s insistence that a patient’s designation hinge on time rather than clinical judgment means
that the outcomes are often out of our hands. Our inability to reliably tell patients something as
basic as whether they’re an inpatient or not undermines the trust between a doctor and a patient
that is fundamental to so many aspects of the care relationship.

Regrettably for all involved, these bills can be quite high. Even for a hospital stay that seems
relatively short, 20 percent of every line item for every service, device, and procedure quickly
adds up. In addition to these bills, patients who require rehabilitative skilled nursing care after
their hospital stay may find themselves ineligible for any Medicare coverage for any of it if a
portion of their hospital stay was as an observation patient. As care providers helping patients
and their families plan for their post-acute care, we see heartbreaking choices between financial
hardship and insufficient care at home. This leads to preventable injuries and readmissions to the
hospital.

Most alarming to me are the reports I've received from doctors throughout our system, but
particularly those in the emergency department, who tell me about patients who — upon hearing
that they’re being admitted for ‘observation’ — choose to leave the hospital entirely, rather than
risk the significant financial burden of an observation outpatient stay. As an example:

A 67 year old man without a doctor who had untreated high blood pressure, high cholesterol and
a very strong family history of heart attacks, including a brother who died at age 52, came in with
a very concerning story of increasing chest pain. This was worrisome for acute coronary
syndrome. He rarely sees doctors because he does not like them and has avoided coming into the
hospital, but noted the pain was getting much worse and he was worried. His initial evaluation in
the Emergency Department revealed normal labs and electrocardiogram results. The Emergency
Department appropriately recommended the patient stay in the hospital for further evaluation by
Cardiology that would include a stress test and possibly a cardiac catheterization. The patient



37

noted that he just lost his job and insisted that he cannot afford the copays if placed in observation
status. The case was reviewed and unfortunately he did not meet Inpatient criteria. Despite
multiple physician and nurse pleas to stay for further evaluation the patient left the Emergency
Department because of his assigned patient status. We do not know what the ultimate outcome
was for this patient.

These are patients who require hospitalization but who leave because of financial concerns. This
is not one or two patients, but upwards of twenty in the several months since this policy has been
enacted. I'm confident it would be an even greater number if more patients knew about the
potential burden of being deemed an outpatient.

THE TWO-MIDNIGHTS POLICY SUBVERTS EFFICIENCY AND THREATENS THE
SAFETY NET

The two-midnight policy now requires physicians to abandon the clinical assessment of medical
necessity when determining the appropriate setting of care, and instead imposes a rigid time-
based approach. Under the policy, hospitals are expected to care for high-complexity, high-
acuity patients with considerable hospital care needs in an outpatient setting solely because
Medicare has redefined the definition of an inpatient stay, removing from the calculation the
physician’s experienced use of complex clinical judgment to assess the short-term risk of adverse
outcomes.

We also are concerned that the two-midnight policy penalizes hospitals like ours that provide
innovative, efficient care. With improved technology and efficiency, more patients are being
evaluated, treated, and transitioned to an appropriate care setting in less than the two-midnight
timeframe. These are the same patients who in the past would have been expected to have a
longer stay and, therefore, considered to be an inpatient under the two-midnight policy. This is
the very medical efficiency CMS should be encouraging but, instead, hospitals are seeing
dramatic reimbursement cuts as these gains in efficiency are “rewarded” by denials of inpatient
claims. As a result of the two-midnight policy, the number of patients admitted to the hospital
but reimbursed only at outpatient rates has increased significantly.

Yale-New Haven Health System, which is anchored by a 1,541 bed, tertiary referral center —
YNHH, treats many high acuity patients with complex medical issues. Without exception, each
physician’s goal is to ensure the highest quality medical care for each and every patient. In some
of these complex cases, high intensity services — available only in an inpatient setting — are
necessary but can be completed efficiently in a relatively short period of time. For example,
some acute exacerbations of asthma may be easily resolved with IV steroids and a nebulizer,
while others may require intubation and use of a ventilator. Though the hindsight of the auditable
claim is 20/20, the treating physician must trust his or her best medical judgment in the moment,
and err on the side of protecting patients from risk.

Further, seemingly simple conditions, such as chest pain, are often not so simple in patients who
suffer from multiple comorbidities, as is the case for many of our patients at Yale-New Haven.
Though some chest pain cases may be handled appropriately in observation units, very sick
patients — often with underlying cardiac, lung, and other diseases — require more intensive
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monitoring and treatment, especially because the risk of fatality is high if a heart attack does
occur. In these cases, inpatient care is medically necessary — even if the patient is deemed fit to
return home without further diagnosis after less than ‘two midnights’ of careful monitoring.

The two-midnight policy disproportionately impacts academic medical centers and safety-net
hospitals. Hospitals like Yale-New Haven continue to provide the same essential community
services — serving the uninsured, maintaining trauma centers, conducting research, and training
the next generation of physicians — even if CMS arbitrarily decides that some hospital care
should no longer be reimbursed as inpatient care. Yet when CMS’s two-midnight policy shifts
payment for necessary hospital care into the outpatient system, these hospitals experience
decreases in their Direct Graduate Medical Education (DGME) payments and lose their
payments for Indirect Medical Education (IME) and Disproportionate Share Hospital (DSH)
payments. These payments were intended to support the delivery of care to vulnerable patients
and those who may require the services unique to teaching hospitals. We cannot afford for these
social missions to be jeopardized at a time when medical education for new practitioners is
critical to meet the demand of new health care consumers under the ACA.

IMMEDIATE CHANGE IS NECESSARY: PROPOSALS FOR REFORM

As stated earlier, we appreciate that the origin of the two-midnight policy was an attempt to
clarify when patients should be placed in outpatient observation status and when an inpatient
admission is appropriate. Unfortunately, this policy has done nothing to improve this situation
for patients: they are confused; they are negatively impacted financially; and their observation
status is all the more divorced from their true clinical needs. Clinicians become entangled in
reimbursement details and struggle to maintain the trust of their patients, and hospitals are
receiving inadequate funding for critical research and teaching missions. Speaking on behalf of a
medical community concerned about Medicare and the beneficiaries it serves, [ urge you to
support immediate relief from the two-midnight policy and to clarify the complex rules regarding
observation stays that confound beneficiaries and lead to unnecessary audits.

As Chair of the Association of American Medical College’s Council of Teaching Hospitals and
Health Systems, I have had the opportunity to speak with my colleagues around the country
about this policy issue, and we believe practical and straightforward reform is possible. To that
end, we support the premise that patients who are hospitalized for medically necessary services
lasting longer than two midnights should generally be considered inpatients. Maintaining this
portion of the two-midnight policy will eliminate excessive hospital stays under observation
status and reduce some of the unnecessary audits and most egregious problems for patients. But
for stays lasting fewer than two midnights, CMS’s policy must change. An alternative solution
need not be complex; in fact, simply returning to the policy in place for short stays prior to Oct.
1, 2013 may be a good place to start. This policy defers to a physician’s clinical judgment,
understanding that the decision to admit a patient to the hospital is not made lightly.

Additionally, Congress should eliminate the three day inpatient stay requirement for Medicare
coverage of Skilled Nursing Facility (SNF) care and provide some sort of cap to patient co-pays,
perhaps not to exceed the inpatient deductible, which can be eclipsed during stays that require
testing, consultation, and medications. Beyond this immediate relief, I look forward to working
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with hospital leaders around the country, Congress, and the Administration to identify
reimbursement policies for hospital stays that make sense to patients and adequately cover the
costs of care for the institutions that serve them.

CONCLUSION

Yale-New Haven Health System takes very seriously its obligation to determine the appropriate
setting for patients and to properly bill for the services we provide. Our mission of caring for our
communities depends on fulfilling this obligation.

Hospitals need reform of confusing and harmful policies — such as the two-midnight policy and
observation stay reimbursement — that drain precious time, resources, and attention that could
more effectively be focused on patient care. Yale-New Haven and hospitals across the country
stand ready to work with policymakers to support these efforts.
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Good afternoon, Chairman Nelson, Ranking Member Collins, and distinguished members of the
Committee. Id like to thank you for holding this important hearing to examine the impact of
Medicare Observation Status on seniors. I especially appreciate the opportunity to appear before
you here today. My name is Bob Armstrong, and I am the Vice President of Elder Care Services
for St. Mary's Health System in Lewiston Maine. St. Mary's d'Youville Pavilion is one of the
largest nursing homes north of Boston and the flagship component of the elder care services
offered through St. Mary's Health System. With our state-of-the-art rehab center, specialized
dementia care unit, skilled and long term care, we provide our residents with the most advanced
technology and skilled nursing care in the region. More importantly, we offer respect, care, and
compassion to every resident.

d'Youville Pavilion offers three distinct care options. At its core is a 42-bed private room rehab
center, which provides rehabilitation care principally for Medicare beneficiaries recovering from
surgery, an illness, or injury. Marguerite's Garden, which is the Memory Care Unit, is our 42-
bed Alzheimer's Secure Unit offering specialized care for people suffering with dementia and
related forms of illness. The 126 dually certified beds in our Nursing Facility offers
compassionate and friendly long-term care to our community’s residents. Everyone living at St.
Mary's d'Youville Pavilion, whether for a short transitional stay or as part of a long-term plan,
may take part in a broad range of social activities and personal care services.

St. Mary’s Health System is proud to be a member of the Maine Health Care

Association (MHCA) and the American Health Care Association/National Center for Assisted
Living (AHCA/NCAL). MHCA represents over 200 nursing homes and assisted living facilities,
including for profit and not for profit facilities. The most recent statewide occupancy report
indicates that Maine's nursing homes care for over 6,300 residents. Sixty five percent were paid
for through Medicaid, 23% were private pay, and 12% were covered by Medicare.

AHCA/NCAL is the nation’s largest association of long term and post-acute care providers. The
association advocates for quality care and services for the frail, elderly, and individuals with
disabilities. Our members provide essential care to millions of individuals in more than 12,000
not for profit and for profit member facilities.

AHCA/NCAL, its affiliates — including MHCA, and member providers advocate for the
continuing vitality of the long-term care provider community. The association is committed to
developing and advocating for public policies that support quality care and quality of life for our
nation’s most vulnerable. Therefore, AHCA/NCAL is in support of policies that address the
observation stays issue. I thank you, Senators Nelson and Collins for bringing this critical issue
to the forefront.
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As a long term care administrator for over 29 years, I have seen firsthand the impact the
observation stays issue has had on residents and their families. For example, one resident, a 66
year old gentleman was admitted to my facility for short term rehab care after a hospital stay for
the care and treatment of a left humerus fracture. According to the discharge documentation
from the hospital, the resident was admitted to the hospital on November 9, 2013, and was
discharged on November 14, 2013. The paper work clearly gave an admitting hospital diagnoses:
Fall with the following injuries; including the left humerus fracture, which indicated the resident
qualified under Medicare for post-hospital skilled rehab care.

We provided appropriate skilled rehab care to the resident who then successfully returned home.
We believed that the resident’s stay would be covered by Medicare Part A because the hospital
discharge paper work clearly showed that the resident was admitted to the hospital and that they
stayed in the hospital for at least three days. My facility then appropriately billed Medicare for
payment, and was then told that the resident was not admitted to the hospital as an inpatient. The
resident was in the hospital for five days under observation. My facility lost thousands of dollars
for providing care for this resident in need with no payment from Medicare, even though this
resident clearly should have received their Medicare Part A skilled nursing care benefit.

This is just one of the countless heart wrenching stories from across the country. The facts are
there that the observation stays issue continues to remain a problem. In fact, in July 2013, the
Office of the Inspector General reported that hospitals varied widely in their use of observation
stays and, in calendar year 2012, that beneficiaries had 617,702 hospital stays that lasted at least
three nights, but that did not include three inpatient nights. As a result these beneficiaries would
not qualify for SNF Part A services under Medicare. The report supported counting observation
days towards the three-day inpatient stay minimum requirement. In addition, according to an
AARRP report from last year, the use of Medicare hospital observation services grew by over 100
percent from 2001 to 2009. Finally, in September 2013, the Long Term Care Commission
recommended that the Centers for Medicare and Medicaid Services (CMS) count time spent in
observation status toward meeting the prior three-day stay requirement.

We must do more to ensure our nation’s most vulnerable have access to the Medicare benefit
they have earned and so rightly deserve. Iam asking, along with AHCA/NCAL, that Congress
pass and sign into law bipartisan legislation that Representatives Joe Courtney and Tom Latham,
along with Senator Sherrod Brown introduced. The Improving Access to Medicare Coverage
Act of 2013 (S. 569/H.R. 1179), which many on the Committee — including Senators Nelson and
Collins — are cosponsors of, seeks to count all hospital days spent in observation towards the
three-day inpatient stay required for Medicare coverage of Part A skilled nursing care benefits.

The association also supports legislation eliminating the three-day stay requirement, which
effectively solves the related issue of observation stays. Representative Jim Renacci’s bipartisan
Creating Access to Rehabilitation for Every Senior (CARES) Act of 2013 (H.R. 3531) eliminates
the three-day inpatient stay requirement by allowing centers that meet particular criteria to
automatically qualify to waive the prior hospitalization requirement. The criteria are based on
the CMS Nursing Home Compare program. In addition, we back a similar bill introduced by
Representative Jim McDermott, the Fairness for Beneficiaries Act of 2013 (H.R. 3144), which
also seeks to eliminate the three-day stay requirement.
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It is important to note that several national patient and provider organizations have written CMS
and advocated on the Hill in support of addressing the observation stays issue. In fact,
AHCA/NCAL is part of the observation stays Coalition, which consists of 30 provider and
beneficiary organizations working to address this issue. It is simply not right to limit access to
quality care for those most in need. Now is the time for Congress to pass legislation that solves
the problem. Thank you again for the opportunity to weigh in on this important matter.
AHCA/NCAL looks forward to working with Members of Congress in both chambers on the
observation stays issue.
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Chairman Nelson, Ranking Member Collins, and members of the Committee, thank you for the
opportunity to discuss observation status and the impact observation policies have on Medicare
beneficiaries. My name is Ann Sheehy, and I am a physician at the University of Wisconsin School of
Medicine and Public Health in Madison, Wisconsin. I am a hospitalist, which is a physician who cares
for patients primarily in the acute care hospital setting. Because of our clinical work and extensive
experience in the hospital setting, we have a front-line view of the impact observation care has on

Medicare beneficiaries.

As a researcher, [ have also explored how observation status impacts hospitals and patients, and our
studies have appeared in JAMA Internal Medicine'? and The Journal of Hospital Medicine.* [ am a
member of the Public Policy Committee of the Society of Hospital Medicine (SHM), an association that
represents the nation’s more than 44,000 hospitalists. In that role, I worked on the SHM committee that
drafted our white paper on observation. This study, released today, is the first national report of
physician views on how observation care impacts patients and clinical work in the hospital * In this
study, 93% of respondents felt observation status was a critical policy issue for hospitalists and their

patients. Thus it is very timely that this Committee is examining this issue today.

I would like to make three points on the issue of observation status:
1) Observation care is problematic for Medicare beneficiaries and is in need of broad reform;
2) The new “2-Midnight” rule that took effect October 1, 2013 is not a fix for the observation

problem; and

! Sheehy, A, Graf B, Gangireddy S, et al. Hospitalized but not admitted: characteristics of patients with “observation status™ at
an academic medical center. JAMA Intern Med. 2013;173(21):1991-8.

2 Sheehy A, Graf B, Gangireddy S, et al. “Observation Status” for hospitalized patients: implications of a proposed Medicare
rules change. JAMA Intern Med. 2013;173(21):2004-2006.

3 Sheehy A, Caponi B, Gangireddy S, et al. Observation and inpatient status: clinical impact of the 2-midnight rule. J Hosp
Med. 2014;9:203-209.

g Society of Hospital Medicine. The Observation Status Problem: Impact and Recommendations for Change. Released July 30,
2014. Accessible via www.hospitalmedicine.org/advocacy.
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3) The Recovery Audit Contractor (RAC) program charged with enforcing observation status is
fraught with problems that negatively impact Medicare beneficiaries, a topic that I will only touch

on given the Roundtable Discussion this Committee hosted on this topic July 9, 2014.

1). Observation Care is Problematic for Medicare Beneficiaries and Providers

As the Committee is aware, inpatient care is reimbursed under Medicare Part A, and patients
hospitalized as inpatients are eligible for post-discharge skilled nursing facility care after a 3 midnight
stay. Medicare beneficiaries hospitalized under observation are considered outpatients, with coverage
under Medicare Part B. As a result, observation patients may be subject to higher out-of-pocket costs
due to copays and pharmacy charges, and they do not qualify for skilled nursing care at discharge, even

if they stay 3 midnights.’

Outpatient Observation Care is Increasing

According to the Medicare Payment Advisory Commission's (MedPAC) March report, from 2006-2012,
outpatient services increased 28.5% per Part B beneficiary, and inpatient discharges have decreased
12.6% per Part A beneficiary over these same years.® Although assuredly some of the increase could be
attributed to advances in efficiency in medicine, it is also clear that Medicare policies, including
additional pressures from recovery audit contractors (RAC) on these decisions, are driving the shift of

patients into observation status.

Observation is Far from What CMS Initially Intended

Most providers recognize a role for observation care in providing an additional few hours of care for

low-complexity patients immediately following an emergency department visit in order to determine

5 Are you a hospital inpatient or outpatient? Available at: https://www.medicare.gov/Pubs/pdf/11435.pdf
6 MedPAC 2014 Report to Congress. Chapter 3: Hospital inpatient and observation services. Available at:
http://www.medpac.gov/documents/Mar14_entirereport.pdf.
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whether a patient may be discharged to home, or should be admitted to the hospital.” In fact, CMS

defines observation as:

a well-defined set of specific, clinically appropriate services...[so] a decision can be made
regarding whether patients will require further treatment as hospital inpatients or if they are
able to be discharged from the hospital,...[and the decision to admit the patient should be
made] “in less than 48 hours, usually in less than 24 hours. In only rare and exceptional cases

do...outpatient observation services span more than 48 hours.®

Unfortunately, this is no longer what observation looks like in clinical practice. MedPAC documented an
increase in observation average length of stay from 26 to 29 hours over the years 2006 to 2012.7 We also
studied our 43,853 University of Wisconsin Hospital encounters between July 2010 and December 2011
and found that 1 in 10 patients (4,578) were hospitalized under observation, most stayed longer than 24
hours (mean 33.3 hours) and 1 in 6 stayed longer than 48 hours, indicating that stays longer than 2 days
were not “rare and exceptional” as CMS had intended. Further, we had 1,141 unique ICD-9 diagnosis
codes in our study, indicating that observation was not “well defined”'® Any attempt to reform
observation status must recognize how far observation has drifted from its original intent, largely due to

auditing pressures.

Observation care is often indistinguishable from inpatient care. denying Medicare beneficiaries inpatient

coverage even when hospitalized on inpatient wards

Medicare patients hospitalized under observation commonly receive care in the same hospital rooms as

7 Observation status for hospitalized patients: A maddening policy begging for revision. Available at:

http://archinte. jamanetwork.com/article.aspx?articleid=1710118

8 Department of Health and Human Services and Centers for Medicare and Medicaid services. Medicare Benefit policy manual.
Available at: http://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/downloads/R42BP.pdf

? Medicare Payment Advisory Commission (MedPAC) 2014 Report to Congress.
http://www.medpac.gov/documents/marl4_entirereport.pdf

10 Sheehy, A, Graf B, Gangireddy S, et al. Hospitalized but not admitted: characteristics of patients with “observation ~status™
at an academic medical center. JAMA Intern Med. 2013;173(21):1991-8.
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inpatients, and the care delivered is often indistinguishable from inpatient care. As a physician, when I
walk into a room and meet a patient for the first time, I usually cannot tell if they are observation or
inpatient. Worse, many seniors have never heard of observation. These are hardworking people who have
paid into the Medicare program for years, only to be told that even though they need to stay overnight in
the hospital, have tests, procedures, medications and nursing care that could never happen in an outpatient
clinic setting, Medicare views them not as admitted hospital patients, but essentially as if they were clinic

patients.

One of the hardest aspects of observation is when a Medicare patient realizes they are under observation
and what that means. Suddenly the anxiety over what they will have to pay out of pocket for hospital and
nursing home care becomes an even greater concern for them than the medical problem that brought them
in. Some of these patients ask me to change them to inpatient, which I cannot do under current payment
policies. At a time when they should rightfully be focused on their health and getting well, our seniors are

facing the stress of incomprehensible status determinations and the associated consequences.

T will never forget the patient who first opened my eyes to the problem of observation. Of limited financial
means, living alone in a small apartment, this woman had recently been diagnosed with cancer. Her
appetite was poor, and she was admitted to the hospital with dehydration. After some intravenous fluids,
she actually felt much better, but she was still weak and frail and the physical therapist recommended she
go to a skilled nursing facility for a brief period of time to build her strength. Her only worry should have
been her health, yet her main concern was what her hospital bill and skilled nursing facility bill were going
to be, because she was on observation. Here was a patient who had paid into the Medicare program her
whole life, only to realize when she needed it most, she wasn’t eligible. This was echoed in the SHM

survey, as one hospitalist described further concerns: “...I have had a number of people refuse to be
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admitted for care they need due to concerns over status and what their bill will be.”!!

Summary

Observation care in clinical practice is vastly different than its original intent. Any attempt to reform
observation must return observation to its original purpose so that hospitalized Medicare beneficiaries are
cared for fairly whenever they need hospital based care. Medicare payment policy is currently taking

precedence over the delivery of necessary care. This needs to change.

2). The new “2-Midnight” rule that took effect October 1, 2013 is not a fix for the observation

problem

Until recently, observation determinations were made based on clinical criteria, commonly defined and
determined by clinical decision tools such as Milliman® or InterQual®. CMS recently established a new
rule to determine observation status in its fiscal year 2014 Inpatient Prospective Payment System (IPPS)
final regulation.'? Effective October 1, 2013, patients hospitalized less than 2 midnights, with few
exceptions, were to be considered observation, and those staying 2 or more midnights would be
considered inpatient. Initially postponed by CMS, and subsequently by Congress under P.L. 113-93, The
Protecting Access to Medicare Act of 2014, full enforcement of the so-called “2-Midnight rule” has been

delayed through March 31, 2015.

Time of day a patient becomes ill. not different clinical needs. determines insurance benefits under the
“2-Midnight rule”

At the University of Wisconsin Hospital, we retrospectively applied the 2-Midnight rule to our patient

11 Society of Hospital Medicine. The Observation Status Problem: Impact and Recommendations for Change. Released July 30,
2014. Accessible via www.hospitalmedicine.org/advocacy.

12 The Centers for Medicare and Medicaid Services Inpatient Prospective Payment System (IPPS) 1599-F. Available at:
http://www.gpo.gov/fdsys/pkg/FR-2013-08-19/pdf/2013-18956.pdf
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encounters and determined that nearly half (46.9%) of our less-than-2 midnight encounters would have
been considered observation instead of inpatient solely based on time of day they presented for care. '
Looked at another way, we found that time of day of presentation predicted whether a patient would
cross 2 midnights or not. We found that 13.6% of our observation patients hospitalized prior to 8:00 am
would stay 2 midnights, while 31.2% hospitalized after 4:00 pm will cross two midnights.'* This means

that time of day a patient gets sick, not different clinical needs, will determine insurance coverage.

On the individual patient level, consider a Medicare patient who requires 40 hours of hospital care
before they are safe to go home. If this patient is hospitalized at 9:00 pm Wednesday, they will discharge
at 1:00 pm on Friday--a two night stay, so they are inpatient. But if this exact same patient is
hospitalized at 1:00 am Thursday morning, they will discharge at 5:00 pm Friday--a one night stay, and
will be considered observation. The same patient, with the same condition has an entirely different

outcome when it comes to their Medicare benefit.

Counting midnights and determining length of stay at admission is challenging for providers and detracts

from patient care

There is no time when the 2-Midnight rule is more difficult for a physician than when working in the

middle of the night. Because the midnight time point is so important in determining benefits, physicians
want to be sure they know whether the patient’s “clock” started before or after midnight. Yet Medicare
beneficiaries deserve to have their physicians focused on their medical care, not figuring out from notes
and tests if care started before midnight or not prior to writing an inpatient order. Just this past weekend,

I was working the night shift, and was reminded again of this problem.

13 Sheehy A, Graf B, Gangireddy S, et al. “Observation Status” for hospitalized patients: implications of a proposed Medicare
rules change. JAMA Intern Med. 2013;173(21):2004-2006.

14 Sheehy A, Caponi B, Gangireddy S, et al. Observation and inpatient status: clinical impact of the 2-midnight rule. J Hosp
Med. 2014;9:203-209.
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In addition, at the time a patient is hospitalized, the physician must write an order as to whether they
expect the patient will be an inpatient (needing 2 or more midnights) or not. Often, this decision needs to
be made before key tests are performed or results known. For example, a Medicare patient may present
with nausea and vomiting, which may indicate a 24 hour virus, or it may indicate a partial bowel
obstruction that may take several days to improve. Physicians are now forced to guess how many
midnights a Medicare beneficiary may need even thought they do not yet know the diagnosis or

treatment plan.

Although hospitalists admit patients daily, in the SHM survey, 78% of hospitalists stated they needed
assistance from case managers to determine patient status, and others reported use of external
consultants to help them make the admission decision. Only 40.4% of hospitalists felt they could
determine patient status without assistance. Further, hospitalists report that they are asked to change
status for 1 out of every 6 patients under their care, highlighting the complexity of the inpatient versus
observation decision. What should be a simple task—writing an admission order—now requires

additional staff just to navigate complicated Medicare rules.

The 2-Midnight rule disadvantages short stay patients. even if they need an acute and intense level of

care
‘While long observation stays may be reduced under the 2-Midnight rule, it hurts a new population of
patients, those requiring less than2 midnights of care. Even a patient who may be sick enough to require
hospitalization in an intensive care unit (ICU) can be considered outpatient if their stay does not span 2
midnights. A patient with an unstable heart rhythm or a patient with diabetic ketoacidosis may present to
the hospital acutely ill and need intensive nursing, intravenous medications, fluids, and frequent

monitoring of blood tests and vital signs, a level of care that could never be safely delivered in an

15Society of Hospital Medicine. The Observation Status Problem: Impact and Recommendations for Change. Released July 30,
2014. Accessible via www hospitalmedicine.org/advocacy.
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outpatient clinic setting. Yet these patients can improve quickly, sometimes in less than 48 hours. Prior
to the 2 midnight rule, no physician would have ever considered writing an outpatient observation order

for such patients, but now short stays, even in the ICU, can be considered outpatient.

Summary

A new arbitrary definition for observation simply changes which Medicare patients are disadvantaged
under observation policy. The 2-Midnight rule determines insurance coverage based on an arbitrary cut
point, which hurts patients who might present for care just after midnight, or patients who might need a
short period of intensive care. Such a rule based not on clinical need but on time of day a patient

becomes ill, is not the right solution for the observation problem.

3). The Recovery Audit Contractor (RAC) program charged with enforcing observation status is

fraught with problems that negatively impact Medicare beneficiaries

The RAC program is well intentioned, and Medicare fraud and abuse cannot be tolerated. However, as
the Committee is aware from the July 9, 2014 roundtable discussion, the Recovery Audit Contractor
(RAC) program is fraught with problems. Although the goal of the RAC program is to reduce improper
payments, RACs are the only Medicare auditors paid on a contingency fee system'® This aligns their
financial incentives not with reducing overpayments, but instead incentivizes the creation of more audits

by questioning physicians’ judgment.

The audit and appeals process is lengthy. of unclear benefit. and data evaluating the program is

challenging to interpret

The Office of Inspector General (OIG) issued a report in August 2013 detailing RAC audit activity from

10 Department of Health and Human Services Office of Inspector General. Medicare Recovery Audit Contractors and CMS’s
actions to address improper payments, referrals of potential fraud, and performance. Available at:
http://oig hhs.gov/oei/reports/oei-04-11-00680.pdf
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2010 and 2011 which indicated that providers appealed only 6% (65,198/1,067,011) of audits, although
44% (28.,815) of appeals were successful.!” Given that the RAC program was established nationwide in
2010, it is important to understand those numbers in the context of current auditing practices. At the
University of Wisconsin in 2010, RACs reviewed just 15 charts, alleged overpayments in 3 (20.0%)
cases, only 1 (33.3%) of which we appealed. By 2013, RACs requested 960 charts, alleged overpayment
in 164 (17.1%), of which we appealed 151 (92.1%). Thus we have experienced a marked increase in
overpayment determinations by the RAC, despite the fact that we have consistently won almost all of our
appeals with decisions. Cases that remain in appeals have now exceeded 500 days at our hospital, a clear
denial of due process. The extensive wait time prior to adjudication impacts a hospital's decision to file
an appeal. These decisions may hurt Medicare patients, as hospitals that are unable to have payments
held in limbo for years or cannot afford a robust RAC audit and appeal preparation team may end up
having to rebill Medicare Part B instead of entering the appeals process, therefore declaring observation
on patients that might otherwise qualify as inpatient. This is very important to understand in the context
of the so-called increase in improper payments seen in the Medicare program of 8.5% in FY 2012
compared to 10.1% in FY 2013, as reported in this Committee Staff Report from the July 9 roundtable
discussion.'® Although impossible to quantify, at least some of these improper payments are logged as
improper simply because a hospital or provider was financially or logistically unable to contest the

decision.

In CMS’s FY 2012 Report to Congress on Recovery Auditing, ' they note:

In FY 2012, only 7 percent of all Recovery Auditor determinations have been challenged and

17 Department of Health and Human Services Office of Inspector General. Medicare Recovery Audit Contractors and CMS’s
actions to address improper payments, referrals of potential fraud, and performance. Available at:
http://oig.hhs.gov/oei/reports/oei-04-11-00680.pdf

18 Senate Special Committee on Aging. Committee staff report: Improving audits: How we can strengthen the Medicare program
for future generations. Available at: http://www.aging.senate.gov/imo/media/doc/Improving%20Audits%20-
9%20Improper%20Payments%20Report%20-%20FINAL pdf

Recovery Auditing in Medicare and Medicaid for fiscal year 2012: FY 2012 report to Congress as required by Section 1893 (h)
of the Social Security Act and Section 6411 (c) of the Affordable Care Act. Available at: http://www.cms.gov/Research-
Statistics-Data-and-Systems/Monitoring-Programs/Medicare-FFS-Compliance-Programs/Recovery-Audit-
Program/Downloads/Report-To-Congress-Recovery-Auditing-in-Medicare-and-Medicaid-for-Fiscal-Year-2012_013114.pdf
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later overturned on appeal. Medicare providers appealed 373,259 claims, which constitute 26.3

percent of all claims with overpayment determinations. Of those claims appealed, 99,476 claims

were overturned with decisions in the provider’s favor (26.7 percent).
Yet the American Hospital Association RACTrac data from last quarter 2012 reported a 40% appeal
rate, with a 72% success rate.? Clearly, these numbers differ, and unfortunately, the low level of detail
contained in these reports does not allow for a definitive answer to explain the discrepancy. However,
there are three important considerations: First, the CMS report contains decisions for FY 2012, yet
clearly many audits and appeals are not resolved in single year. Thus outstanding appeals, if not
excluded from the denominator in calculating success rates, may skew these numbers. Second, as stated
above, many hospitals rebill Part B out of necessity, a reality that cannot easily be considered in these
statistics. Finally, and perhaps most importantly, many “appeals”™ are overturned in favor of the hospital
during the discussion period, a step just before the first “official” level of appeals where a Recovery
Auditor Medical Director reviews the case that the first line RAC employee decided was an
overpayment. While CMS does not technically consider this an appeal, a hospital would certainly
consider this an overpayment determination that was decided in their favor. This unofficial process
involves a significant amount of work, preparation and cost, similar to an appeal, yet this number is

unlikely to be reflected in the CMS report of appeal success rate.

Summary

The RAC program is begging for improved transparency and accountability. The RACS are not penalized
for inaccuracies, nor are hospitals compensated for the staff they must pay to assist with patient status
determinations and an auditing and appeals process that largely determines hospitals and providers were
correct to begin with. These are Medicare dollars that hospitals can no longer spend on direct beneficiary

care, which hurts all Medicare patients.

20 American Hospital Association RACTrac. Available at: http://www.aha.org/advocacy-issues/rac/ractracreportsarchive.shtml
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Summary and recommendations

Observation care remains a major problem in the Medicare program, and the 2-Midnight rule is not the
right solution. The 2-Midnight rule and observation policy negatively impact Medicare beneficiaries,
and unfortunately, as use of observation care for hospitalized patients has markedly expanded, its cost
savings have become ingrained in the system, making it a much more difficult problem to overcome.
However, this does not make maintenance of the status quo acceptable. Any reform must consider the
original intent and purpose of observation status so that all Medicare beneficiaries are treated fairly and
have both hospital and nursing home coverage, regardless of whether their hospital stay is classified as

observation or inpatient.

In the FY 2015 proposed IPPS rule, 2! CMS solicited input on an alternative payment methodology
under the Medicare program for short inpatient stays. MedPAC is also exploring options on how to
define short stays and establish proper payment for such stays.?> As SHM suggested in its comments on
the proposed rule, a lower acuity modifier could be considered for most DRGs, or a system of short-stay
inpatient DRGs could be created. Alternatively, observation could be eliminated and the payment system
could be modified in a cost-neutral fashion. Any plan should consider Medicare beneficiaries as
inpatients so that they have fair Medicare Part A coverage. Importantly, any observation reform, whether
regulatory or legislative, will fail unless there is concurrent reform of the federal RAC programs that

enforce observation and inpatient determinations.

The SHM white paper on observation status outlines a set of short-term and long-term solutions to
observation, including more detail on the options mentioned above. SHM ultimately believes that a
sustainable solution must be a significant departure from the status quo that does not just shift the

pressures from one aspect of the admission decision to another. This view was perfectly characterized by

2LFY 2015 proposed IPPS rule. Available at: http://www.gpo.gov/fdsys/pkg/FR-2014-05-15/pd{/2014-10067.pdf
22 MedPAC commentary on CMS-1607-P. Available at:
http://www.medpac.gov/documents/06132014_MedPAC_FY15_IPPS_comment.pdf
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one of the respondents in the SHM survey who said, “stop [the] distinction on observation versus
inpatient—it’s nearly impossible for physicians and patients to understand and get right. It’s an arbitrary

distinction for medical patients.”

Further, SHM strongly supports S. 569, the “Improving Access to Medicare Coverage Act of 2013,
introduced by Sen. Sherrod Brown. S. 569 would count any midnight a Medicare beneficiary spends in
the hospital towards the 3 day skilled nursing care qualifying stay, regardless of whether that night is
observation or inpatient. Many members of this Committee have cosponsored this important legislation,

and we appreciate your support.

The Society of Hospital Medicine looks forward to working with the Committee on observation issues

so that all Medicare beneficiaries can have access to the care they need and deserve.
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Six years ago, a woman in Wisconsin called the Center for Medicare Advocacy with a Medicare
problem. She had spent some time in a skilled nursing facility (SNF), but the facility told her
that Medicare Part A would not pay for her stay because she had not been an inpatient in an
acute care hospital for three days. The woman asked how that could possibly be true. After all,
she had been hospitalized for 13 days. It turned out that the hospital had called her an outpatient
for all 13 days.

The Wisconsin woman had no way of knowing that she was an outpatient in observation status.
She was in a bed in the hospital, had diagnostic tests, received physician and nursing care,
medications, treatment, food, and a wrist band. Her care was indistinguishable from the
medically necessary care she would have received if she had been formally admitted as an
inpatient. As in most hospitals, she was likely intermingled with inpatients so that even the
physicians and nurses treating her did not know whether she was an inpatient or an outpatient.
And the hospital was not required to inform her that she was an outpatient or the consequences
of that status. But, solely because she was called an outpatient in observation status, Medicare
Part A would not pay for her post-hospital care in the SNF. Medicare limits payments to SNFs
for beneficiaries who are formally admitted to an acute care hospital as inpatients. As discussed
below, the primary reason hospitals classify their patients as outpatients is their concern that they
will be required to repay to Medicare all reimbursement for the medically necessary care they
provided if Recovery Auditors determine, years later, that the patients should have been called
outpatients instead of inpatients.

Since talking with and representing the Wisconsin woman six years ago, the Center for Medicare
Advocacy has spoken with hundreds, if not thousands, of families with similar experiences.
Patients are hospitalized, receiving medically necessary care for multiple days, but they are
called outpatients. Medicare pays for outpatients’ care in the hospital under Part B, for
inpatients’ care, under Part A. Sometimes, when acute care hospitals bill Medicare Part B for
observation hours, outpatients are said to be in “observation status.”
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This hearing is the first hearing to focus of the impact of observation status on Medicare
beneficiaries. Prior hearings by the Senate Finance Committee and the House Ways and Means
Committee focused, entirely or primarily, on the impact of the Recovery Auditor program on
acute care hospitals, not on the impact on Medicare beneficiaries."

Congress is grappling with a broad range of important and complex policy issues related to
observation status, including how to classify hospital stays and the proper role of the Recovery
Audit program. The issue for Medicare beneficiaries is simple and the solution for most
beneficiaries is straightforward. Congress can fix the major problem2 that outpatient status and
observation status create for Medicare patients — the loss of Medicare coverage of their post-
hospital care in the SNF — by enacting HR. 1179 and 8. 569, the Improving Access to Medicare
Coverage Act of 2013. The identical bipartisan bills, in essentially a single sentence, count all
time in the hospital for purposes of satisfying the three-midnight rule.> Other Medicare coverage
requirements for SNF care remain unchanged by the legislation.* As of July 29, 2014, the House
bill, introduced by Congressman Joseph Courtney, has 157 co-sponsors in the House, and the
Senate bill, introduced by Senator Sherrod Brown, has 25 co-sponsors in the Senate. Several
Members of this Committee, including Senators Nelson and Collins, are co-sponsors of the
legislation.

An ad hoc coalition of 30 organizations — including the American Medical Association, the
Society for Hospital Medicine, AARP, the National Committee to Preserve Social Security and
Medicare, the Alliance for Retired Americans, the American Health Care Association,
LeadingAge, the American Case Management Association, the Leadership Council of Aging
Organizations, the National Council on Aging, the Catholic Health Association, the National
Hispanic Council on Aging, and many others — supports the legislation. Our joint Fact Sheet is
attached to this Statement. We are not aware of any opposition to the bills.

The Long-Term Care Commission, mandated by §642 of the American Taxpayer Relief Act of
2012, P.L. 112-240, endorsed the legislation in its final report in 2014° as did the Alternative
Report written by five members of the Commission.®

Use of outpatient status for patients in a hospital bed is common and increasing

A study by Brown University reviewed 100% of outpatient Medicare claims data between 2007
and 2009 in order to identify observation stays in the hospital. Researchers found that the
mumber of observation stays increased by 34% and inpatient admissions decreased, suggesting “a
substitution of outpatient observation services for inpatient admissions.”’ They also found that
the average length of stay in observation increased by more than 7% and that the number of
patients in observation status for 72 hours or more increased by 88% between 2007 and 2009
(from 23,841 patients in 2007 to 44,843 patients in 2009). Brown University researchers
identified the Recovery Audit Contractor (RAC) program and Condition Code 44 as the primary
causes of hospitals’ extensive and increasing use of outpatient status to classify their patients.

The RAC (now called Recovery Auditors), begun as a demonstration in 2003 by the Medicare
Modernization Act and made permanent in 2006 by the Tax Relief and Health Care Act, is
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intended to identify and cotrect improper payments in the traditional Medicare program.®
However, if Auditors conclude that a patient should have been treated as an outpatient, not an
inpatient, the hospital must refund all of the Medicare reimbursement it received for the patient’s
care, even though the care was medically necessary. Under Condition Code 44, a hospital’s
utilization review committee has authority to reverse an attending physician’s decision to admit a
patiegt to inpatient status, with the concurrence of the practitioner responsible for the patient’s
care.

Hospitals’ use of observation status has continued to increase since the Brown University study.
An analysis by the Department of Health and Human Services’s Office of Inspector General
fooked at Medicare patients’ hospital stays in calendar year 2012.° The Inspector General
described three categories of patient classifications: observation stays (outpatient stays where the
hospital billed Medicare for observation hours), long outpatient stays (outpatient stays where the
hospital did not bill Medicare for observation hours), and short inpatient stays. In 2012, the
Inspector General found that 1.5 million stays were classified as observation stays and that 1.4
million were classified as long outpatient stays. More than 600,000 hospital stays were three or
more midnights, but they did not include three inpatient midnights (that is, some or all of the
time was called outpatient). The Inspector General recommended that the Centers for Medicare
& Medicaid Services (CMS) consider how to ensure that Medicare beneficiaries with similar
post-acute care needs have the same access to, and cost-sharing obligations for, their SNF care.
The Office recognized that federal legislation might be necessary to achieve this result.

Outpatient status and its consequences for patients

A typical situation is that a patient in an emergency room is told by the emergency room
physician that she must stay in the hospital for additional diagnostic tests and treatments. Only
much later, often not until the patient is about to leave for the SNF, is she told that she was
classified as an outpatient and that Medicare Part A will not pay for her stay in the SNF.
Patients in outpatient or observation status have gone to the hospital, and been diagnosed and
given medically necessary treatment, for a broad variety of acute problems — falls, broken bones
and fractures, chest pains. Many have had surgery.

However, when patients are classified as “outpatients,” they face enormous financial
consequences. The most significant is that the Medicare program, Part A, will not pay for
medically necessary post-acute care in a SNF unless patients are admitted as inpatients for at
least three consecutive days.!’ Patients who are called outpatients do not qualify for Medicare
Part A coverage of their SNF stay. They must pay out-of-pocket ~ often hundreds of dollars a
day just for room and board. In addition, they must pay Medicare Part B copayments for any
therapies they receive plus the cost of their medications. Sometimes, under these circumstances,
the adult children pay for their parents’ SNF stay; sometimes nieces and nephews pay,
sometimes patients cash in their life insurance policies to pay for their SNF stay. Patients who
cannot afford to pay private out-of-pocket rates may go home, often to be rehospitalized a day or
two later.

Over the past six years, the Center for Medicare Advocacy has heard from Medicare
beneficiaries and their families across the country about lengthy hospital stays where the patients
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were labeled outpatients, sometimes outpatients in observation status. One recent call was from
the daughter of a 90 year old man who had been living at home with his wife. Following a fall,
he went to the Urgent Care center. The physician there advised him to go immediately to the
emergency room for care of the hematoma on his leg, which was increasing in size. On the way
into the operating room, the hematoma burst. The man had emergency surgery to evacuate the
hematoma and remained in the hospital for four midnights, all called outpatient. From the
hospital, he went to a SNF for skilled nursing care and rehabilitation. His care in the SNF would
have been covered in its entirety by Medicare Part A if he had been formally admitted to the
hospital as an inpatient. As an outpatient in the hospital, however, he did not qualify for Part A
coverage of his stay at the SNF. The bill for his 18-day stay at the SNF was 34573, which he
paid out-of-pocket. An Administrative Law Judge (ALJ) found that the man’s primary care
physician supported an inpatient admission. She also found, as had a CMS investigation, that the
patient was not informed of his outpatient status until he was discharged from the hospital.
Nevertheless, the ALJ upheld denial of Medicare Part A coverage of his SNF stay solely because
the patient was “hospitalized . . . as an outpatient,” not admitted as an inpatient.

CMS has repeatedly expressed concern about the impact of long outpatient stays on
Medicare beneficiaries

CMS has expressed concern about outpatient stays since at least 2005, when it asked (in the
proposed annual update for Medicare reimbursement for SNFs) if observation time should be
counted towards meeting the qualifying three-day inpatient stayA]2 In August 2010, CMS held a
public Listening Session to hear concerns about increasingly frequent and long outpatient
stays,13 In July 2012, CMS again asked for public comment on possible changes to observation
status.™ In August 2013, CMS as part of final rules for inpatient hospital reimbursement, CMS
established time-based definitions of inpatient care — the so-called two-midnight rule.® While
not changing the three-day inpatient requirement for Medicare coverage of a SNF stay, the two-
midnight rule directs physicians to write inpatient admission orders if they believe their patients
will remain hospitalized for two or more midnights. Enforcement of these rules is now subject to
a Congressional moratorium through March 2015, However, a retrospective study of the
application of the two-midnight rule for patients at the University of Wisconsin, conducted by
Dr. Ann Sheehy and others, found that the rule would increase, not decrease, use of observation
status.'” In the Center for Medicare Advocacy’s experience, hospital practice does not appear to
have changed all. Since the October 2013 effective date of the new rules, the Center has
continued to hear from families about patients who have been hospitalized for multiple days as
outpatients. A recent call involved an 81-year old woman hospitalized for six days in April 2014
as an outpatient in observation status. Medicare is not paying for her subsequent SNF stay.

Why outpatient status for hospitalized patients must be fixed

First and most importantly, calling a patient an outpatient makes no sense to patients and their
families. Patients do not understand why they are called outpatients when they are in a hospital
undergoing diagnosis and treatment for acute conditions for multiple days and nights. When the
hospital care is identical, regardless of whether patients are called inpatients or outpatients, it is
arbitrary to call some patients inpatients and others, outpatients. Moreover, since CMS does not
require that outpatients be notified of their status as outpatients, unless the hospital reverses their
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inpatient status to outpatient under Condition Code 44, patients and their families often have no
way of knowing about their status or its consequences. Patients often receive the first notice of
their status in the hospital at the time of their discharge, and sometimes not until later, at the
SNF. Observation status, as used today, makes no sense to patients or their families.

Qutpatient status for hospitalized patients also makes no sense for physicians, whose medical
training does not include time-based notions and who do not think about midnights when they
are deciding how to diagnose what is wrong with their patients and how to treat them. Nor does
observation status make sense for hospitals, which have difficult and time-consuming
conversations with their patients when they learn they are outpatients and the consequences of
outpatient status. Hospitals have more difficulty identifying a SNF for post-hospital care when
Medicare coverage is not available.

Second, despite the fact that the hospital care is the same regardless of whether a patient is called
an inpatient or an outpatient, hospitals are forced to spend a considerable amount of money
trying to make the “right” decision and pass (or avoid) review by Recovery Auditors. Hospitals
spend Medicare reimbursement on outpatient status in three ways. 1. Hospitals buy the
proprietary system InterQual® because the system is used by Recovery Auditors when they
review inpatient/ outpatient decisions. When hospitals’ admissions decisions are evaluated based
on InterQual® criteria, it is understandable that hospitals buy and use the same program to make
decisions. 2. Hospitals increase staffing in their utilization review committees, which oversee
and review physicians’ inpatient decisions and, depending on their application of InterQual®
criteria, may reverse inpatient admission decisions and reclassify inpatients as outpatients.”® 3.
Hospitals hire outside consulting firms to help them make decisions about inpatient/outpatient
status. The main consulting firm we hear about makes physicians available to hospitals 24 hours
a day/seven days a week to help them make “medical necessity” decisions and determine
whether patients should be admitted as inpatients or called outpatients. Since 1997, the firm has
handled millions of cases. Hospitals should be spending Medicare reimbursement on care for
patients, not on making arbitrary inpatient/outpatient classifications of patient status.

Third, when outpatient status is used to describe hospitalized patients, it skews hospitals’
readmission data. Federal law imposes financial penalties on hospitals that readmit patients
(with certain diagnoses) within 30 days of discharge.'” However, penalties are applied only to
inpatient admissions. If outpatients return to the hospital within 30 days, their retumn is not a
readmission because they were originally labeled outpatients, not inpatients. Similarly, if
inpatients return to the hospital within 30 days as outpatients, their return also does not count as
a readmission. Clearly, some portion of the reported decline in hospital readmission reflects the
fact that many patients are called outpatients, even though they are receiving medically necessary
care, and are occupying a bed, in the hospital.

Conclusion

In invited commentary on Dr. Sheehy’s analysis of observation status at the University of
Wisconsin Hospital,” Dr. Robert M. Wachter, Department of Medicine, University of
California, San Francisco described observation status as having “morphed into madness.”*' He
wrote: “[I]n fact, if one was charged with coming up with a policy whose purpose was to confuse
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and enrage physicians and nearly everyone else, one could hardly have done better than
Observation Status.”

Dr. Wachter is right. Congress can fix the major problem that observation status creates for
Medicare patients — the loss of Medicare coverage of their post-hospital care in the SNF care —
by enacting the Improving Access to Medicare Coverage Act of 2013, HR. 1179 and S. 569.
While Congress considers broader policy issues of how to classify hospital stays, the proper role
of the Recovery Audit program, and how to update criteria for Medicare coverage of SNF care, it
should enact HR. 1179 and S.569 to resolve the problem of outpatient status for patients and
their families.

Toby S. Edelman

Senior Policy Attorney

Center for Medicare Advocacy

1025 Connecticut Avenue, NW, Suite 709
Washington, DC 20036

(202) 293-5760, extension 102

(202) 293-5764, fax

*Senate Finance Committee, “Program Integrity: Oversight of Recovery Audit Contractors” (June 25, 2013),
http://www finance senate.gov/hearings/hearing/?id=7b79eddd-5056-a032-52de-e9f0d4ce8ed0; House Ways and
Means Committee, Subcommittee on Health, “Current Hospital Issues in the Medicare Program” (May 20, 2014),
http://wayvsandmeans.house.gov/calendar/eventsingle.aspx?EventID=379825.

? Outpatient status also creates financial burdens for patients who do not have Medicare Part B; they are considered
uninsured and are charged hospitals’ “sticker” prices. Patients are also concerned about high medication charges in
the hospital while they are in outpatient status.

* Section 2, entitled “Counting a period of receipt of outpatient observation services in a hospital toward the 3-day
inpatient hospital requirement for coverage of skilled nursing facility services under Medicare,” says simply, < For
purposes of this subsection, an individual receiving outpatient observation services shall be deemed to be an
inpatient during such period, and the date such individual ceases receiving such services shall be deemed the
hospital discharge date (unless such individual is admitted as a hospital inpatient at the end of such period).”

* A patient must require, and a physician must order, skilled services on a daily basis (skilled nursing services seven
days a week or skilled rehabilitation services five days a week or a combination or both); the skilled care must be
related to the condition for which the patient was hospitalized; the care must be required on an inpatient basis; and
the transfer to the SNF must occur within 30 days of the hospital discharge. 42 U.S.C. §§1395x(i), 1395f(a)(2)(B).
*Long-Term Care Commission, Report to the Congress, page 71 (Sep. 30, 2013),
http:/www.gpo.gov/fdsys/pkg/GPO-LTCCOMMISSION/pdf/GPO-LTCCOMMISSION. pdf.

°4 Comprehensive Approach to Long-Term Services and Reports, page 14 (Sep. 23, 2013),
http://www.medicareadvocacy .org/wp-content/uploads/2013/10/LTCCAlternativeReport.pdf.

7 Zhanlian Feng, et al, “Sharp Rise In Medicare Enrollees Being Held In Hospitals For Observation Raises Concerns
About Causes And Consequences,” Health Affairs 31, No. 6 (2012).

8 http://www.cms.gov/Research-Statistics-Data-and-Systems/Monitoring-Programs/Medicare-FFS-Compliance-
Programs/Recovery-Audit-Program/index.html.

¥ Condition Code 44, Transmittal 299 (Sep. 2004), now at Medicare Claims Processing Manual, CMS Pub. No. 100-
04, Ch. 1, §50.3, http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/clm104c01.pdf
(scroll down to §50.3 at p. 152).

1% Office of Inspector General, Hospitals’ Use of Observation Stays and Short Inpatient Stays for Medicare
Beneficiaries, OEI-02—12-00040 (July 29, 2013), http://oig.hhs.gov/oei/reports/oei-02-12-00040.pdf.

42 U.S.C. §1395x(i), 42 C.F.R. §409.30(a)(1).

1270 Fed. Reg. 29,069, at 29,098 (May 19, 2005). In the final rules, CMS said it would continue reviewing the
policy. 70 Fed. Reg. 45,025, at 45,050 (Aug. 2005).
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'3 Transcript is available at htp://www.cms.gov/Medicare/Medicare-Fee-for-Service-
Payment/HospitalOutpatientPPS/downloads/9424403 1 HosptialObservationBedsListeningSession082410.pdf

77 Fed. Reg. 45,061, at 45,155 (July 30, 2012). CMS declined to make any changes in 2012. 77 Fed. Reg.
68,209, at 68,433 (Nov. 15, 2012).

1578 Fed. Reg., 50,495, at 50,906-954 (Aug. 19, 2013).

16 Section 111 of the Protecting Access to Medicare Act of 2014 (H.R. 4302).

'7 Ann M. Sheehy, Bartho Caponi, Sreedevi Gangireddy, Azita G. Hamedani, Jeffrey J. Pothof, Eric Siegal, Ben K.
Graf, "Observation and Inpatient Status: Clinical Impact of the 2-Midnight Rule," J Hosp Med. 2014; 9(4): 203-209.
¥ The American Case Management Association, the professional association of hospital discharge planners,
conducted a survey of its members in 2012. Survey respondents reported that 71% of their hospitals added staff to
make medical necessity determinations on admission; nearly one-third reported that their hospitals spent more than
$150,000 for the new staff; nearly two-thirds used outside reviewers; and 79% reported that patients were spending
more time in observation.

19 Section 3025 of the Affordable Care Act, 42 U.S.C. §1886(q). established the Hospital Readmissions Reduction
Program; 42 C.F.R Part 412. http://www.cms.gov/Medicare/Medicare-Fee-for-Service-
Pavment/AcutelnpatientPPS/Readmissions-Reduction-Program.html.

2% Ann M. Sheehy, MD, MS, et al., "Hospitalized but Not Admitted: Characteristics of Patients With 'Observation
Status' at an Academic Medical Center," JAMA Intern Med. 2013;173(21):1991-1998

(concluding that “observation care in clinical practice is very different than what CMS initially envisioned and
creates insurance loopholes that adversely affect patients, health care providers, and hospitals.").

! Robert M. Wachter, M.D., "Observation Status for Hospitalized Patients," JAMA Intern Med. 2013;173(21):1999-
2000.
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OBSERVATION STAYS DENY MEDICARE BENEFICIARIES
ACCESS TO SKILLED NURSING FACILITY CARE

Aosoction of
e g e

[aYdaatol AH ) AMJAS

i Poatiis Ty ey o el 53 24
- RN\ The ovish Feerions® R L ;
(= Corteror Leadership Council
<HA \ e T ——
- 1) Zls Medicare oheraton ] % ) of Aging Organizations

B | ——
e OOy
(CadingAge L‘feSTEésgs BLSA RicHTsH MITIITNAELA i TTco

Gatting Medicare nght

NAPGCM ‘m-' NASOP NCM O Elaf Sacurily. Medicars CONSUMER VOICE

witionas centtr or azaisrio v BB Wumed depancer - feches
Notionol Asscoation of

Protessionel GeriatrcCore Manogers Pt fhasay : A LR

NHCOA  \EE( N\SCLC  shm

National Council on Aging ERTTEERARE ot St o e o

Medicare beneficiaries are being denied access to Medicare’s skilled nursing facility (SNF) benefit because acute care hospitals are increasingly classifying
their patients as “outpatients” receiving observation services, rather than admitting them as inpatients. Patients are called outpatients despite the fact
that they may stay for many days and nights in hospital beds and receive medical and nursing care, diagnostic tests, treatments, medications, and food,
just as they would if they were inpatients. Under the Medicare statute, however, patients must have an inpatient hospital stay of three or more consecutive
days, not counting the day of discharge, in order to meet Medicare criteria for coverage of post-acute care ina SNF. As a result, although the care

received by patients in observation status is indistinguishable from the care received by inpatients, outpatients in observation who need follow-up care in
a SNF do not qualify for Medicare coverage. Hospital stays classified as observation, no matter how long and no matter the type or number of services
provided, are considered outpatient. These hospital stays do not currently qualify patients for Medicare-covered care in a SNF.

Hospitals’ use of observation status and the amount of time patients spend in observation status are both increasing. A study found a 34% increase in the
ratio of observation stays to inpatient admissions between 2007 and 2009, leading the researchers to conclude that outpatient observation status was
becoming a substitute for inpatient status. The same study also documented increases in long-stay outpatient status, including an 88% increase in
observation stays exceeding 72 hours.

A primary motivation for hospitals’ increasing use of observation status has been concern about the Recovery Audit Contractor (RAC) program, now
renamed Recovery Auditors. If the RAC or another Medicare reviewer determines that a patient has been incorrectly classified as an inpatient, the hospital
is denied reimbursement for most services provided to the patient, despite the fact that the services were medically necessary and coverable by
Medicare. In addition, readmission penalties imposed against hospitals may increase the incentives for hospitals to label patients as outpatients. Patients
who are called outpatients do not trigger any readmission penalty when they return to the hospital. Likewise, patients who have been inpatients do not
trigger a readmission penalty if they return to the hospital as outpatients.

Support for counting time spent in observation status toward the three-day prior inpatient stay continues to grow. In July 2013, the Office of the Inspector
General reported that hospitals varied widely in their use of observation stays and, in calendar year 2012, that beneficiaries had 617,702 hospital stays that
lasted at least three nights, but that did not include three inpatient nights. These beneficiaries did not qualify for SNF services under Medicare. The report
was supportive of counting observation days towards the three-day inpatient stay minimum requirement. In addition, in September 2013, the Long Term
Care Commission recommended that CMS count time spent in observation status toward meeting the prior three-day stay requirement.

In August 2013, CMS released its FY 2014 inpatient payment rule. This final rule does not solve the problem because it explicitly states that days spent in
observation do not count for purposes of satisfying the three-day inpatient stay requirement.

There is bipartisan support in both the House and Senate to fix this problem. Representatives Joseph Courtney (D-CT) and Tom Latham (R-IA) have
introduced the Improving Access to Medicare Coverage Act of 2013 (H.R.1179) to help Medicare beneficiaries who are hospitalized in observation status.
This bill would require that time spent in observation be counted towards meeting the three-day prior inpatient stay that is necessary to qualify for Medicare
coverage of SNF care. Senator Sherrod Brown (D-OH) has introduced a companion bill, $.569, cosponsored by Senator Susan Collins (R-ME).
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Statement for the Hearing Record:

Office of Inspector General

U.S. Department of Health and Human Services

Hearing Title: “Admitted or Not? The Impact of Medicare Observation Status on Seniors”
United States Senate

Special Committee on Aging

Good morning, Chairman Nelson, Ranking Member Collins, and other distinguished Members of
the Committee. Thank you for inviting the U.S. Department of Health and Human Services (the
Department) Office of Inspector General (OIG) to submit a statement for the hearing record
about our work in an important area of hospital policy that affects beneficiaries, providers, and
taxpayers.

In July 2013, we published a report about hospital observation and short inpatient stays. The
Centers for Medicare & Medicaid Services (CMS) subsequently implemented the two-midnight
hospital policy. The key takeaways today are: 1) significant issues existed with observation and
short inpatient stays in 2012, 2) policymakers must ensure that beneficiaries with similar
post-hospital care needs have the same access to and cost-sharing for skilled nursing facility
(SNF) services, and 3) careful evaluation of the two-midnight policy and possible alternatives is
essential.

Many Had Expressed Concerns About Observation and Short Inpatient Stays

When Medicare beneficiaries enter the hospital, hospital physicians often need to decide whether
to admit them as inpatients or to provide observation services. Observation services are
short-term treatments and assessments provided to outpatients to determine whether beneficiaries
require further treatment as inpatients or can be discharged.

CMS, Members of Congress, industry groups and the public raised concerns about hospitals’ use
of observation stays and short inpatient stays. They were concerned about beneficiaries spending
long periods in observation stays without being admitted as inpatients. In particular, they were
concerned that beneficiaries may pay more as outpatients than if they were admitted as
inpatients. Moreover, beneficiaries who were not admitted as inpatients may not qualify under
Medicare for needed SNF services following discharge from the hospital. Beneficiaries who did
not qualify for SNF services under Medicare may have independently chosen to receive them,
but were then responsible for all SNF charges. In addition, CMS was concerned about improper
payments for short inpatient hospital stays when the beneficiaries should have been treated as
outpatients.

Some of these issues may have arisen because Medicare pays for inpatient and outpatient stays
very differently. Inpatient hospital stays are paid under Medicare Part A according to the
Inpatient Prospective Payment System (IPPS). The IPPS is designed to reflect the cost of caring

Senate Special Committee on Aging
July 30, 2014
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for an average beneficiary, so payments to hospitals generally do not depend on the number of
services provided or the beneficiary’s length of stay.

Observation and other outpatient stays are paid under Medicare Part B according to the
Outpatient Prospective Payment System (OPPS). The OPPS is a hybrid of a prospective
payment system and a fee schedule, so payments to hospitals tend to increase as the number of
services provided increases.

Significant Issues Existed With Observation and Short Inpatient Stays Prior to the
Two-Midnight Hospital Policy

OIG evaluated hospitals’ use of observation stays and short inpatient stays in 2012, before the
implementation of CMS’s new hospital policy." Our findings highlight important issues that
require continued attention. They are summarized below.

Beneficiaries in observation stays commonly spent 1 night or more in the hospital

Beneficiaries had 1.5 million observation stays in 2012. Beneficiaries in these stays were most
often treated for chest pain, and the majority of these stays began in the emergency department.
In 92 percent of observation stays, beneficiaries spent at least 1 night in the hospital. In

26 percent of stays, beneficiaries spent 2 nights; in 11 percent of stays, beneficiaries spent at
least 3 nights.

Short inpatient stays were often for the same reason as observation stays, but Medicare paid
nearly three times more for a short inpatient stay than for an observation stay, on average

Beneficiaries had 1.1 million short inpatient stays in 2012. Similar to beneficiaries in
observation stays, those in short inpatient stays were most commonly treated for chest pain.
Additionally, 6 of the 10 most common reasons for short inpatient stays were among the 10 most
common reasons for observation stays. The areas of overlap were chest pain, digestive
disorders, fainting, nutritional disorders, irregular heartbeat, and circulatory disorders.

However, short inpatient stays were far more costly to Medicare than observation stays.
Medicare paid an average of $5,142 per short inpatient stay, but it paid an average of $1,741 per
observation stay. For each of the most common reasons a beneficiary was in the hospital, the
average Medicare payment was always higher for short inpatient stays than for observation stays.

Beneficiaries also paid far more for short inpatient stays than for observation stays, on average

Beneficiaries paid almost two times more for short inpatient stays than for observation stays on
average—that is, $725 per short inpatient stay compared to $401 per observation stay. For all

* Hospitals’ Use of Observation Stays and Short Inpatient Stays for Medicare Beneficiaries, OEI-02-12-00040, July
2013, available at http://oig.hhs.gov/oei/reports/oei-02-12-00040.asp. Short inpatient stays are inpatient stays that
lasted 1 night or less.
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but two of the most common reasons for treatment, beneficiaries paid more, on average, for short
inpatient stays than for observation stays. The two exceptions were stays for circulatory
disorders and for coronary stent insertions. In addition, 6 percent of beneficiaries in observation
stays paid more than they would have paid had they been in an inpatient stay.

Hospitals varied widely in their use of short inpatient and observation stays

Some hospitals were far more likely to use short inpatient stays while others were far more likely
to use observation stays.> Nationally, just over one-quarter of these stays were short inpatient
stays. However, some hospitals used short inpatient stays for less than 10 percent of their stays,
while others used them for over 70 percent of their stays.

A clearer policy was needed

Our report showed that though observation and short inpatient stays were for similar reasons,
reimbursement was very different. The variation in the use of these stays across hospitals
suggested that the policy in place at the time was not being implemented consistently. Given
that the inpatient-versus-outpatient decision affects how much Medicare pays and how much the
beneficiary pays, a clearer policy was needed.

Beneficiaries with Similar Post-Hospital Care Needs Should Have the Same Access To and
Cost-sharing for SNF Services

We also found that beneficiaries had almost 618,000 hospital stays that lasted 3 nights or more,
but did not include 3 inpatient nights. Because their stays did not include 3 inpatient nights,
these beneficiaries did not qualify for SNF services under Medicare. For about 25,000 of the
618,000 hospital stays, beneficiaries received SNF services following discharge from the
hospital. Medicare nearly always paid (inappropriately) for these SNF services. However, for
about 2,000 of the hospital stays, Medicare did not pay for the SNF services, and the beneficiary
was charged an average of about $11,000.

This result raised concerns about SNF services for beneficiaries. It is important to ensure that
beneficiaries with similar post-hospital care needs have the same access to and cost-sharing for
SNF services. Allowing nights spent as an outpatient to count toward the 3 nights needed to
qualify for SNF services may require additional statutory authority.

Careful Evaluation of the Two-Midnight Policy and Possible Alternatives is Essential
In response to ongoing concerns, CMS implemented a hospital policy—known as the

two-midnight policy—in October 2013 to address the issues with observation and short inpatient
stays. The new policy provides guidelines for when hospitals should bill for inpatient stays and

% This analysis includes outpatient stays that lasted at least 1 night, but were not coded as observation stays. For
some of these stays, hospitals may have provided observation services without coding the claims as observation
stays. Hospitals are not always paid a separate amount for coding claims as observation stays.
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when they should bill for outpatient services, such as observation. Specifically, the rule states
that a hospital stay is appropriately inpatient when the physician admits a beneficiary with the
expectation of the stay lasting at least two midnights. CMS expects this policy to reduce the
numbers of short inpatient stays and of observation stays lasting 2 nights or longer.

However, the policy has not been evaluated to ensure that it is working effectively. This policy
will affect hospitals’ use of observation stays and short inpatient stays, which in turn will affect
Medicare and beneficiary payments to hospitals. The new policy may also affect beneficiaries’
access to SNF services. Because providers have been vocal in their opposition to the two-
midnight policy and because CMS and Congress are considering alternatives, a careful
evaluation of the two-midnight policy and possible alternatives is essential.

As policymakers move forward, the issues that we highlighted in our prior report continue to be
relevant. Information about the impact of the new policy is needed to ensure that policymakers
take these issues into account as they move forward.

Further Action Is Needed To Ensure that Hospital Payment Policies Are Efficient and
Effective

Ensuring that Medicare’s hospital payment policies are effective and efficient for beneficiaries,
providers, and taxpayers is of paramount importance. A number of factors must be carefully
considered, including clear guidelines for hospitals and contractors; similar payments for similar
care; and the overall impact on Medicare payments, hospitals, and beneficiaries. This will
continue to require a concerted effort by a number of key players, including CMS, CMS’s
contractors, providers, OIG, and Congress. Such actions are essential for fighting fraud, waste,
and abuse and for protecting Medicare beneficiaries and the Medicare Trust Fund.

New and changing Department programs, including hospital payment policy, offer opportunities
to prevent waste and fraud and increase the value realized from prudent Federal investments.
They also raise challenges for efficient and effective implementation; therefore, close oversight
is essential. Full funding of OIG’s fiscal year 2015 budget request would enable us to continue
and enhance our focus on hospital payment policy, as well as the Department’s other public
health and human service programs, the marketplaces, and Medicare.?

Thank you for your leadership and interest in these important issues and for the opportunity to
discuss some of our work.

® For more details on OIG’s impact, the essential work we have planned, and the resources needed to fulfill these
mission-critical activities, see OIG’s fiscal year 2015 Congressional budget justification, available online at
http://oig.hhs.gov/reports-and-publications/index.asp.
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August 6, 2014

The Honorable Bill Nelson The Honorable Susan Collins
Chairman Ranking Member

Special Committee on Aging Special Committee on Aging
U.S. Senate U.S. Senate

Washington, DC 20510 Washington, DC 20510

Dear Chairman Nelson and Ranking Member Collins:

On behalf of nearly 38 million AARP members and the millions of Americans with
Medicare, thank you for holding the hearing regarding the impact of observation status
on seniors on July 30, 2014, Medicare’s 49" anniversary. Decisions concerning
inpatient admissions and observation status have a tremendous impact on Medicare
beneficiaries. Specifically, the decision to admit an individual, and the timing of that
decision, greatly affects the beneficiary’s out-of-pocket costs and the ability to receive
skilled nursing facility (SNF) care covered by Medicare.

The use of “observation status” has become more prevalent in recent years. A study
released last year by AARP’s Public Policy Institute found the use of Medicare hospital
observation services grew by over 100 percent from 2001 to 2009." This rise in
observation services has coincided with a decrease in inpatient admissions. When
Medicare was created in 1965, the average length of stay for beneficiaries 65 and older
was about 13 days." By 2010, the average length of stay had decreased to 5.4 days."
Additionally, the duration of observation stays has grown longer. While there may be
several reasons for these trends, it is clear that Medicare beneficiaries are spending
more and more time in the hospital without being formally admitted. Admission as an
inpatient activates Medicare Part A cost-sharing and a three-day stay requirement; in
contrast, observation status is billed under Part B, and can expose beneficiaries to
unexpectedly high out-of-pocket costs that can amount to thousands of dollars.

Two-Midnight Rule

The Centers for Medicare & Medicaid Services (CMS) attempted to reduce the number
of long observation stays by establishing a presumption that stays spanning more than
two midnights would be considered medically necessary. In theory, CMS expects that
deeming an admission reasonable and necessary if the stay is expected to span two
midnights encourages providers to move some patients from outpatient or observation
status to inpatient status. However, the evidence suggests the two-midnight rule has
had the opposite of the intended effect; instead of encouraging hospitals to increase
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admissions, they are shifting more care to outpatient settings, including observation
status."

CMS subsequently clarified that the two-midnight benchmark is not the sole criteria for
admission. CMS believes that the two-midnight benchmark should not preempt
physician judgment regarding medical necessity. Some patients may require hospital
admissions for less than two midnights, and physicians should not be discouraged from
admitting them due to confusion or misinterpretation of the rule.

However, AARP does not believe the two-midnight rule fully and adequately addresses
the problem of short hospital stays and the increased use of observation care,
especially from a beneficiary perspective. AARP suggested in comments to CMS that it
institute a backstop trigger whereby any beneficiary in a hospital setting, including
emergency room or observation, will automatically become an inpatient after a set point
in time, such as 24-48 hours. Such a change would better protect beneficiaries from
indefinite observation status.

Cost-sharing

The two-midnight rule fails to address how observation status affects beneficiary cost-
sharing and SNF coverage. CMS expects the physician’s decision to admit will be
based on the cumulative time spent at the hospital beginning with the initial outpatient
service, thereby allowing the physician to consider the time already spent receiving
those services in estimating the beneficiary’s total expected length of stay.

Yet, later in the rule, CMS states: “While outpatient time may be accounted for in
application of the two-midnight benchmark, it may not be retroactively included as
inpatient care for skilled nursing care eligibility or other benefit purposes. Inpatient
status begins with the admission based on a physician order.” (78 Fed. Reg. 50950)
This appears to be a significant inconsistency which will have a dramatic impact on
beneficiary costs. If the entire time spent receiving care is deemed reasonable and
necessary for admission, then the entirety of care should be billed under Part A.
Otherwise, CMS and the hospital are effectively telling the patient: “Some of the time
you were here was reasonable and necessary and billed under Part A; yet, at the same
time, some of the stay wasn’t reasonable and necessary and will be billed under Part
B.” We believe CMS cannot have it both ways.

Billing for observation services, physician services, laboratory tests, imaging, and
hospital administered drugs under Part B subjects the beneficiary to the 20 percent
coinsurance for each service. In addition, because Part B does not cover the cost of
self-administered drugs provided in the outpatient setting, beneficiaries are typically
responsible for the full cost of hospital charges for these drugs, instead of having them
covered as part of a Part A stay. These charges can quickly add up and exceed the
Part A hospital deductible amount of $1,216 per benefit period, and are especially
burdensome for those on fixed incomes. In fact, forthcoming research from AARP’s
Public Policy Institute found that 10 percent of all beneficiaries who spent time in
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observation faced out-of-pocket costs that exceeded the hospital inpatient deductible of
$1,068 in 2009." We urge Congress and the Administration to clarify that beneficiary
cost-sharing for observation stays should align with Part A cost sharing upon admission.
In other words, we urge that total beneficiary liability for observation services be capped
at the Medicare inpatient deductible amount.

Three-day Stay Requirement, Observation Status, and SNF Coverage

Individuals under observation are classified as hospital outpatients, not as inpatients.
However, in many hospitals, actual medical services provided in the inpatient and
observation settings are virtually identical. Patients in observation status may stay in a
hospital bed overnight or for periods of time as long as several days and receive care
that may be indistinguishable from inpatient care. In some cases, Medicare
beneficiaries may not even be aware that they are under observation, and many are
unaware of the financial implications of observation status until after they leave the
hospital. Those who are made aware of their observation status may, unfortunately,
forgo necessary follow-up SNF care.

The financial impact for Medicare beneficiaries who spend time in observation can be
burdensome and significant. Medicare requires a three-day inpatient hospital stay as a
precondition for Medicare coverage of SNF services. However, time spent in
observation does not count toward the three-day stay requirement, so some
beneficiaries may fail to qualify for Medicare coverage of SNF care, even though they
have spent more than three days in a hospital setting. These beneficiaries may be
faced with paying the full cost of their SNF care or being denied appropriate SNF care
due to lack of Medicare coverage. According to AARP’s forthcoming report,
beneficiaries who were held under observation and later admitted to a SNF-- those who
did not have a prior three-day inpatient stay-- had higher out-of-pocket SNF costs than
those who qualified for Medicare coverage. Moreover, the Office of the Inspector
General of the U.S. Department of Health and Human Services found that, in 2012,
Medicare beneficiaries who did not qualify for Medicare coverage of SNF services were
liable for SNF costs averaging $10,503."

AARP and many other groups have endorsed the bipartisan Improving Access to
Medicare Coverage Act (S. 569/H.R. 1179)-- sponsored by Senators Sherrod Brown (D-
OH) and Susan Collins (R-ME), and Representatives Tom Latham (R-IA) and Joe
Courtney (D-CT) -- to help address the high costs that some Medicare beneficiaries pay
for SNF care due to their time in observation. This legislation would count time spent
receiving outpatient observation services (i.e. in observation status) toward the three-
day prior inpatient stay requirement for SNF coverage. This legislation would help
some beneficiaries receive the SNF services they need and help reduce large out-of-
pocket expenses for some Medicare beneficiaries who need SNF services. We urge
the House and Senate to act on this legislation.



75

Notice of Status

Beneficiaries must be informed and made aware of how any changes to their status will
affect them. CMS should proactively inform the public of policy changes through
educational campaigns, updates to the Medicare & You handbook, and information on
medicare.gov. Likewise, beneficiaries should be quickly notified if there is a specific
change in the billing status of any recently received service. AARP has endorsed the
bipartisan Notice of Observation Treatment and Implication for Care Eligibility (NOTICE)
Act of 2014 (H.R. 5232) sponsored by Representatives Todd Young (R-IN) and Lloyd
Doggett (D-TX). The legislation would require hospitals to provide meaningful written
and oral notification to patients who are in the hospital “under observation” for more
than 24 hours. While this does not solve the problems regarding cost-sharing and
access to SNF coverage, it is an important step to ensuring Medicare beneficiaries have
access to information about their care.

Prescription Drug Coverage during Observation Status

Many beneficiaries also find themselves facing large hospital bills for drugs they
received while in "outpatient" observation status. When an individual is in outpatient
observation status at a hospital, Medicare Part B is billed, and pays for 80 percent of the
hospital services provided. However, some outpatient prescription drugs received in the
hospital while a patient is in observation status, such as oral medications, are not billed
to Part B. Beneficiaries who do not have Part D drug coverage must pay out-of-pocket
for the full amount of hospital charges for these drugs. Beneficiaries who are fortunate
enough to have Part D coverage must submit a claim to their Medicare Part D plan to
receive reimbursement for these drugs. Part D plans are required to have a process in
place to pay claims submitted by beneficiaries who received drugs from a hospital’s out-
of-network pharmacy. However, the burden falls on beneficiaries to get their drugs
appropriately covered under Part D.

Beneficiaries must request an out-of-network pharmacy claim form from their Part D
plan and submit the completed claim form with the bill for medications from the hospital
as well as a letter explaining that they were in observation status at the hospital and
could not get to an in-network pharmacy. If the beneficiary received drugs in the
hospital that were off-formulary, they need to ask the Part D plan for an exception to
have the drugs covered. Also, after the Part D plan covers the drugs, the beneficiary
will be liable for co-pays which may be higher because the hospital pharmacy is out-of-
network. In short, observation status is leading to higher drug costs for beneficiaries
than they would otherwise incur if they received their drugs on an inpatient basis.

AARP appreciates the attention the Committee is paying to this important issue. We
look forward to working with the Committee to address this issue, and urge action on
the Improving Access to Medicare Coverage Act. If you have any questions, please feel
free to contact me or have your staff contact Ariel Gonzalez of our Government Affairs
staff at 202-434-3770 or agonzalez@aarp.org.
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icerely,

A Wegpus-

ce’A. Rogers
Senior Vice President
Government Affairs
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