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KEEPING FAMILIES TOGETHER: 
THE PRESIDENT’S EXECUTIVE ACTION 

ON IMMIGRATION AND THE NEED 
TO PASS COMPREHENSIVE REFORM 

WEDNESDAY, DECEMBER 10, 2014 

UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 2:31 p.m., in 

Room SD–226, Dirksen Senate Office Building, Hon. Mazie Hirono, 
presiding. 

Present: Senators Hirono, Durbin, Klobuchar, Franken, Coons, 
Blumenthal, Grassley, Hatch, Sessions, Cornyn, Lee, Cruz, and 
Flake. 

OPENING STATEMENT OF HON. MAZIE HIRONO, 
A U.S. SENATOR FROM THE STATE OF HAWAII 

Chairman HIRONO. This meeting of the Senate Committee on the 
Judiciary will come to order. Before we begin, I would just like to 
remind our audience of the Committee’s rules regarding this, and 
any, hearing. 

Today’s hearing deals with a serious issue and I trust that mem-
bers of the public here will act accordingly. I want to note at the 
outset that the rules of the Senate prohibit outbursts, clapping, or 
demonstrations of any kind. This includes blocking the view of peo-
ple around you. Please be mindful of these rules as we conduct this 
hearing. Thank you so much. 

I would like to start with some brief remarks. Just before 
Thanksgiving, President Obama issued an Executive order and 
that order will bring nearly 5 million people in our country out of 
the shadows. It will allow them to work legally and pay their taxes. 
It will also allow them and their families to continue to contribute 
to the vibrancy of their communities. 

Every single President since President Eisenhower has used Ex-
ecutive action to provide discretionary relief from deportation. 
Nonetheless, this President’s critics have relentlessly attacked the 
legitimacy of his action. 

This is not just some abstract discussion about legal theory. It 
is about real people, real families. It is about taking concrete steps 
toward making our families and our economy stronger. It is about 
who we are as a country. 

Family is the cornerstone of our immigration system and the 
President’s commonsense plan helps keep families together. Many 
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of these families come to the United States to pursue their 
dreams—dreams like starting their own businesses or working to 
provide for their families in a safe community. 

My mother brought me to this country when I was a young girl 
and while we had very little as immigrants, my mom had a dream 
to provide a better life for herself and her three children. My story 
is like that of so many immigrants and others who come to our 
country. They have a dream. 

The President’s action now allows millions of hard-working par-
ents and students to keep pursuing their American dream today. 
Take for example, a woman named Bianca, and her family in Ha-
waii. After moving to the United States on a visa over a decade 
ago, Bianca met her husband. They moved to the place they had 
always dreamed of living, Hawaii naturally, and began a family. 

Bianca and her husband’s work visas were temporary and like 
many immigrant families, they faced the tough decision to remain 
after their visas expired and continue building their lives here in 
America. Bianca and her husband started with nothing. Today they 
have two small businesses on Oahu and four American children. 
There businesses employ American citizens. They pay their taxes 
and they work hard to provide for their family and be part of the 
community. 

The President’s order with the new DAPA program will allow for 
Bianca, and her family to no longer live in fear every single day, 
the fear of being torn from the life that they have built in Hawaii. 
Bianca and her family are not alone. Around the country countless 
students and parents can now have some peace of mind that they 
can continue working toward their dreams. 

I would like to acknowledge the many DREAMers and families 
in attendance today. If you would like to wave, stand? Do not 
worry, I will not call you out of order for doing that. 

[Laughter.] 
Chairman HIRONO. Thank you. We are also joined today by 

American workers who recognize that the President’s plan and im-
migration reform will strengthen our economy. We have heard from 
mayors from cities ranging from New York to Dayton, Ohio will be-
lieve that the Executive action is good for their cities and local 
economies. We are a nation of immigrants, except for our native 
peoples who were here long before the rest of us got here. 

Regardless of education or background or financial means, how-
ever, immigrants do best when we have our families around us. I 
know that from my own experience and I remember last year when 
we were dealing with immigration reform in the Senate, I met a 
young, very highly educated woman who was an immigrant, be-
came a naturalized U.S. citizen who only wanted to be able to bring 
her brother to this country and her brother was a sole surviving 
member of her family. Both of her parents had passed away. So for 
immigrants strong families and for the rest of us, frankly, equals 
a strong economy and that is what the President’s action is all 
about. 

The President’s plan lets us focus our limited resources on the 
border and on deporting felons, not hard-working families. This ac-
tion is smart law enforcement. We have heard from police chiefs 
ranging from Los Angeles to Garden City, Kansas, who support the 
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President’s plan and believe that the status quo undermines trust 
and cooperation between police and the community. But the Presi-
dent’s action is only temporary. It does not provide a permanent so-
lution to our broken immigration system and it does not help all 
11 million undocumented people living in the shadows in our coun-
try. 

We need Congress to pass comprehensive immigration reform 
which the American people overwhelmingly support. It has been 
over a year since this Committee and the full Senate approved our 
comprehensive immigration bill. A bill that has sadly just sat over 
there in the House of Representatives and we must continue work-
ing to pass commonsense humane reform that keeps our families 
together and continues to strengthen our economy. 

We have heard, as I mentioned, from many people about their 
support for the President’s Executive order. I would like to ask 
unanimous consent that their statements and letters be entered 
into the record. 

[The information referred to appears as submissions for the 
record.] 

Chairman HIRONO. So just to mention, we have heard from fami-
lies who are impacted by this Executive action. We have heard 
from 27 mayors who support this Executive action. We have heard 
from law enforcement across the country. We have heard from faith 
leaders like the Conference of Catholic Bishops and the Lutherans 
who support this action. And we have heard from business leaders 
like Stan Merrick, CEO of Merrick Family of Companies in Hous-
ton, Texas who also supports the President’s action. 

Before I introduce our witnesses, Ranking Member Grassley, 
would you like to say a few words? 

Senator GRASSLEY. Yes, please. 

OPENING STATEMENT OF HON. CHUCK GRASSLEY, 
A U.S. SENATOR FROM THE STATE OF IOWA 

Senator GRASSLEY. This is a very important hearing. The United 
States has served as a haven for those seeking refuge and a chance 
to make a better life. The promise of freedom and opportunity 
guides those who dare to dream and work hard. One of the reasons 
why so many seek out a new life in America is because our Nation 
is founded upon the rule of law. 

That rule of law in the United States is being slowly eroded as 
the branch of government charged with faithfully executing the law 
is increasingly abandoning its constitutional duty. Today it is esti-
mated that more than 11 million undocumented immigrants live in 
the country. The question of how to properly handle people already 
in the United States is a challenging one. 

Instead of trusting in Congress’s role and in the democratic proc-
ess, President Obama has chosen to further erode the rule of law. 
He is now doing what he said he lacked authority to do, he is uni-
laterally altering our Nation’s immigration policies in one fell 
swoop. 

President Obama’s latest action on immigration is a culmination 
of a pattern of abuse of power. His actions on immigration are con-
trary to his oath of office. It is a serious blow to our system of 
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checks and balances and shows total disregard for the spirit of the 
Constitution and the rule of law. 

The Constitution confers the power to make immigration laws to 
Congress. It charges the President with taking care that these laws 
are faithfully executed. But instead of doing that, the President 
told Federal officials to suspend enforcement and ignore the laws 
on the books in a blanket fashion. 

When announcing this Executive action, President Obama said 
that ‘‘Congress has failed.’’ Just because Congress has not passed 
a comprehensive immigration bill to his liking, it does not make it 
right for the President to bypass Congress in the legislative proc-
ess. The President has usurped the legislative branch’s responsi-
bility to write the laws and undermined the principle of separation 
of powers that is the very foundation of our constitutional democ-
racy. In doing so, he has damaged relations with Congress and I 
think polls show, lost some trust with the American people. 

Jonathan Turley, a noted liberal law professor, said, ‘‘When a 
President claims the inherent power of both legislation and enforce-
ment, he becomes a virtual government onto himself. He is not 
simply posing a danger to the constitutional system, he becomes 
the very danger that the Constitution was designed to avoid.’’ 

The bottom line is this, the President’s action goes far beyond 
anything that has been done in the past. It is unprecedented and 
it is a threat to the Constitution. 

I do not buy the argument that this Administration’s actions are 
similar to those of previous Presidents. In a lame excuse that even 
The Washington Post found fault with—The Post said that Presi-
dent Obama’s unilateral action on immigration ‘‘has no precedent.’’ 
The Post said its comparisons to actions taken by President George 
H.W. Bush in 1990 are ‘‘widely exaggerated.’’ The White House 
numbers are ‘‘indefensible’’ and ‘‘the scale of Mr. Obama’s move 
goes far beyond anything his predecessors attempted.’’ 

The Post concluded that, ‘‘Unlike Mr. Bush in 1990, whose much 
more modest order was instep with legislation recently and subse-
quently enacted by Congress, Mr. Obama’s move flies in the face 
of Congressional intent no matter how indefensible that intent 
looks.’’ 

The President also claims there is a firm legal basis for his ac-
tions. It is ironic given his recent claims that—and this is quoting 
the President—‘‘This notion that somehow I can just change the 
laws unilaterally is just not true. The fact of the matter is, there 
are laws on the books that I have to enforce. We live in a democ-
racy. You have to pass bills through the legislature and then I can 
sign it.’’ 

So there is what, in politics, we consider a ‘‘flip-flop.’’ The Presi-
dent is saying he cannot do something and then he did it. 

The Justice Department’s Office of Legal Counsel whipped up a 
memo taking the position that this action is permissible because of 
the Executive’s ability to exercise prosecutorial discretion. While 
the executive branch has the ability to decide when to prosecute 
and how to prioritize enforcement, that ability is not unlimited. 

The Administration is taking a broad, sweeping approach to 
prosecutorial discretion that amounts to an illegitimate exercise of 
enforcement discretion. Lawful prosecutorial discretion is exercised 
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on an individual case-by-case basis. It is not selecting entire cat-
egories of individuals and telling them that going forward, the law 
will not be applied to them. 

I have learned that if you reward illegality, you get more of it. 
The President is rewarding illegal behavior and conferring sub-
stantive benefits to those who qualify. The individuals who entered 
without inspection or overstayed their visas unlawfully now will re-
ceive benefits only afforded to those who abide by laws. 

Unfortunately, when you have non-enforcement of our immigra-
tion laws on such a broad scale, you are suspending the enforce-
ment of law. That is unconstitutional. The executive branch cannot 
suspend and dispense of laws by non-enforcement and it cannot 
nullify the laws by unilaterally imposing contradictory directives. 

Instead, it is the duty of the executive branch to take care that 
the laws are carefully executed. I worry if we let the President get 
away with this, then what will come next? The American people 
are outraged by the President’s actions and rightly so. 

The fact is that enacting laws takes time. The Judiciary Com-
mittee engaged in a fulsome process on immigration reform in 
2013. It was unfortunate that the Majority Leader refused to have 
an open amendment process on the floor. I ultimately voted against 
the bill because it failed to first secure the border, but at least the 
Chairman recognized the need to debate and consider the issues in 
the Committee. I have complimented Chairman Leahy on that sev-
eral times. 

This Administration has also failed to enforce the laws in the In-
terior. The Department of Homeland Security has released 100s of 
alleged murders, kidnappers, rapists and domestic abusers from its 
custody. 

Now, where is the accountability? Instead of being held account-
able, the Administration has double downed. With the President’s 
actions, individuals here undocumented will know that even if they 
have committed crimes, they will be exempt from immigration en-
forcement and released. 

This is unfair to the people who have complied with the law and 
tried to enter legally. It is unfair to the U.S. workers who now 
must compete with this population for jobs in America. Most impor-
tantly, it is unfair to the American people and to our system of gov-
ernment. 

I yield. Thank you. 
Chairman HIRONO. Thank you very much, Senator Grassley. 
Chairman Leahy, unfortunately, could not attend today’s hear-

ing, but he has submitted written testimony which I would like to 
ask unanimous consent be entered into the record. 

[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.] 

Chairman HIRONO. I would like to introduce very briefly our wit-
nesses today and thank them for appearing before this Committee. 

We have Elizabeth Shuler who is the secretary-treasurer of the 
AFL–CIO; Chris Schroeder, Charles S. Murphy professor of law 
and public policy studies and co-director, program in public law at 
Duke Law School; Dr. John Eastman, Henry Salvatori professor of 
law and community service and director, Center for Constitutional 
Jurisprudence, Chapman University School of Law; Jan Ting, pro-
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fessor of law, Temple University Beasley School of Law; and Astrid 
Silva, student at Nevada State College. 

I would like to administer the oath to our witnesses. If you would 
all stand and raise your right hand. Do you solemnly swear that 
the testimony you are about to give the Committee will be the 
truth, the whole truth and nothing but the truth so help you God? 

Ms. SHULER. I do. 
Professor SCHROEDER. I do. 
Professor EASTMAN. I do. 
Professor TING. I do. 
Ms. SILVA. I do. 
Chairman HIRONO. Thank you. Let the record show that the wit-

nesses have answered in the affirmative. 
We will start with you, Ms. Shuler. 

STATEMENT OF ELIZABETH H. SHULER, SECRETARY-TREAS-
URER, AMERICAN FEDERATION OF LABOR AND CONGRESS 
OF INDUSTRIAL ORGANIZATIONS, WASHINGTON, DC 

Ms. SHULER. Good afternoon, Chairwoman Hirono, Ranking 
Member Grassley, Members of the Committee. Thank you for the 
opportunity to testify and be here with you today. 

My name is Liz Shuler. I am Secretary-Treasurer of the AFL– 
CIO. It is a federation of 56 unions. We represent 12.5 million 
working men and women across the country. The AFL–CIO—our 
very mission: We believe that every person who works in the coun-
try should receive decent pay, good benefits, safe working condi-
tions and fair treatment on the job. 

I travel a lot around the country, like all of you, and I talk to 
a lot of working people when I am visiting job sites all across the 
Nation. I have seen firsthand how our broken immigration system 
drives down wages, undercuts employers who play by the rules, 
and chips away at gains made at the bargaining table. We have 
been calling on the Administration to take action on immigration 
for a very long time because we know that the status quo is an in-
vitation for employer manipulation and abuse and our entire work 
force ends up paying the price. 

Now although this fix is temporary, the AFL–CIO supports the 
President’s decision to provide deferred action to nearly 5 million 
people. Deferred action will keep families together and allow mil-
lions of people to live and work without fear. 

I want to state clearly for the record that deferred action is not 
amnesty. The new programs simply allow parents and immigrant 
youth who have been in the country for 5 years to come forward 
and apply for work authorization and temporary relief from depor-
tation. 

The individuals who will benefit are longstanding members of 
our communities and our unions and like all workers in this coun-
try they deserve the opportunity to work without being exploited. 
It is important to note that 8 million of the 11 million undocu-
mented immigrants in the U.S. are already working. 

Allowing 5 percent of the work force to struggle to support their 
families without full rights and protections is wrong and it creates 
a dangerous environment in which wage theft, sexual harassment, 
death and injury on the job are all too common. When employers 
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can hire undocumented workers with a wink and a nod, then fire 
them when they try to organize a union or object to unpaid wages 
or unsafe working conditions, it is not just undocumented workers 
that suffer, but their U.S. citizen coworkers as well. 

So let me bring this down to the ground with a couple of exam-
ples. Somewhere today there may be a meatpacking worker who is 
reluctant to complain about consumer safety concerns in a plant, 
a hotel worker who suffers through an injury on the job rather 
than risk seeing workers compensation, and a construction worker 
who is still trying to muster the courage to report to authorities 
that his paycheck does not include the overtime that he worked 
that week. 

The cumulative effect of these abuses all put together harm our 
economy. Again, let me be clear on this point, the current broken 
system harms all workers. 

Take wage theft for example, the National Employment Law 
Project estimates that 68 percent of low-wage workers, many of 
them undocumented, experienced pay violations, 68 percent. We 
are not talking small violations here. They accumulate annually to 
a loss of 15 percent of their income. That means employers steal 
$2600 per year from workers who only earn about $17,000 a year. 
Shockingly, wage theft, the estimates are at around 56 million per 
week if you take them all combined together from workers pock-
ets—in New York City, Chicago and Los Angeles alone. 

So in terms of tax dollars, the President’s announcement will in-
crease payroll taxes by $3 billion in the first year and nearly $23 
billion over 5 years and increase wages for U.S. workers over time 
as well. Workers need status to fight back. They need status to 
fight back against injustice on this scale and we will all benefit 
when they finally have it. 

So for these reasons and many others—I see my time is running 
short—I urge the Committee to support deferred action. Looking 
forward we will continue to urge Congress to work on comprehen-
sive commonsense immigration reform that ensures that all work-
ers, immigrant and native-born, have access to labor, health and 
safety protections and our immigration policies really should be a 
part of a shared prosperity agenda that unites communities and 
keeps families together and creates a roadmap to citizenship for 
those who aspire to be Americans. 

We worked together with the Chamber of Commerce, I know in 
the original bill, the labor movement together, and we know that 
it can be done, this comprehensive approach, if we all put our 
heads together and work to solve the problems. So in conclusion, 
we call on you to reject failed temporary worker models that under-
mine wages and working conditions and instead enact the type of 
meaningful immigration reform that will help build a stronger eco-
nomic future for our Nation and support the basic civil and human 
rights and dignity of all workers. 

Thank you again and I look forward to any questions. 
[The prepared statement of Ms. Shuler appears as a submission 

for the record.] 
Chairman HIRONO. Thank you, Ms. Shuler. 
Professor Schroeder. 
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STATEMENT OF CHRISTOPHER H. SCHROEDER, CHARLES S. 
MURPHY PROFESSOR OF LAW AND PUBLIC POLICY STUDIES 
AND CO-DIRECTOR, PROGRAM IN PUBLIC LAW, DUKE LAW 
SCHOOL, DURHAM, NORTH CAROLINA 
Professor SCHROEDER. Senator Hirono, Senator Grassley, Mem-

bers of the Committee, thank you very much. I appreciate the op-
portunity to be here today to discuss the legal basis of the Presi-
dent’s decisions and the Department of Homeland Security’s policy 
memo of November 20. 

I do so, of course, with the benefit of a 33-page Office of Legal 
Counsel opinion, which I consider to be competent and thorough. 
It reaches the conclusion that the policies announced on November 
20 are legal within the President’s discretionary authority, al-
though, it did reject one proposal that the Department of Homeland 
Security had asked the Office of Legal Counsel to investigate which 
I think demonstrates on its face that OLC does not consider the 
President’s authority unlimited in this regard. 

Now OLC’s view is shared by a wide number of scholars and im-
migration lawyers around the country. Of course, there are dis-
senting views which I think will be ably defended today by my two 
distinguished colleagues. My opinion is that on balance the conclu-
sion of the Office of Legal Counsel has the better of the argument. 

Now it is 33 pages long. It is very detailed. I am not going to 
get into the weeds of it in my opening remarks. I will be happy to 
wade at least a little bit into them if you would care to do so in 
questions. 

I want to make three basic points. One is that the approach of 
the Office of Legal Counsel is exclusively, in my judgment, to ana-
lyze the sources and limits of DHS’ enforcement discretion under 
the immigration laws. That is language from the opinion. There is 
no assertion of unilateral Presidential authority in this memo-
randum. There is no reliance upon the ability of the President to 
act outside of the authorities that the statutes have granted him. 

The opinion, then, as the second point also establishes, I think, 
to the satisfaction of a great many people and I will be surprised 
if my colleagues disagree with this. That enforcement discretion is 
a common feature of many statutes and, in fact, is considered to 
be particularly wide in the area of the immigration laws. This in-
cludes the ability to provide deferred action even though that par-
ticular measure is not explicitly mentioned in the statute. It has 
been endorsed by acts of Congress and is a longstanding adminis-
trative practice going back at least until the 1970s. 

The third point I will make in these opening remarks is that 
having established the general background, the Office of Legal 
Counsel then, of course, has to turn to the statute itself because 
under its own brief it has to find that the authorities that are being 
exercised are within the discretionary bounds established by the 
statute. At first it finds nothing in the statute that expressly pro-
hibits granting deferred action under these circumstances. 

In fact, it finds that the deferred action elements of the policy 
guidance produced on November 20 are in fact consonant with a 
longstanding Congressional policy interest which it states in the 
following way—the policy that it thinks underlies these actions is 
the particularized humanitarian interest in promoting family unity 
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by enabling those parents of U.S. citizens and legal permanent 
residents who are not otherwise enforcement priorities and who 
have demonstrated community and family ties in the United States 
as evidenced by the length of time they have remained in the coun-
try to remain united with their children in the United States. 

Now obviously, there are other policies that are reflected in the 
immigration laws, numerous of them and on particular matters, 
these policies can come into tension with one another. But when 
discretion has been advanced and allocated to the executive branch, 
it falls on the executive branch to make the appropriate balancing 
decisions. 

In one of the seminal separation of powers cases decided by the 
Supreme Court, the Chevron decision, the Court put it this way: 
‘‘An Agency to which Congress has delegated policymaking respon-
sibilities may within the limits of that discretion properly rely upon 
the incumbent Administration’s view of wise policy to inform its 
judgments. When a challenge to an agency construction of a statu-
tory provision fairly conceptualized really centers on the wisdom of 
the agency’s policy rather than whether it is a reasonable choice 
within the gap left open by the Congress, the challenge must fail.’’ 

So I believe what the memorandum shows is that there is a gap 
speaking to the specific issue. Of course, it could have been satis-
fied in a number of different ways. The status maintained in the 
status quo would have been a perfectly legal approach for the 
President to take, but I believe that the actions that the President 
did take are also within the statutory bounds and it was the judg-
ment of this Administration to take those steps and under Chev-
ron, I think is justified for that reason. 

Thank you very much. 
[The prepared statement of Professor Schroeder appears as a 

submission for the record.] 
Chairman HIRONO. Thank you, Professor Schroeder. 
Dr. Eastman. 

STATEMENT OF JOHN C. EASTMAN, PH.D., HENRY SALVATORI 
PROFESSOR OF LAW AND COMMUNITY SERVICE AND DIREC-
TOR, CENTER FOR CONSTITUTIONAL JURISPRUDENCE, 
CHAPMAN UNIVERSITY SCHOOL OF LAW, ORANGE, 
CALIFORNIA 

Professor EASTMAN. Thank you Chairman Hirono, Senator Grass-
ley, and other Members of the Committee. Thank you for inviting 
me to be here today. 

The issue for us is not what proper immigration policy ought to 
be. The issue is who under a constitutional system makes it. I can-
not disagree with my colleague, Professor Schroeder, more on the 
OLC opinion. I found it both uncharacteristically weak and even 
self-contradictory in its analysis. 

There are three basic steps in the President’s recent actions here 
that need to be addressed. Only one of the three is even a close 
call, in my view. That is, can the President use his discretion, 
which everybody concedes he has, not to prosecute every single in-
stance of violations of our law, that traditional prosecutorial discre-
tion—can he use it on a categorical basis to effectively rewrite the 
law which I believe he has done with these actions. 
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The Supreme Court has never addressed that question directly 
as a holding, but has intimated on several different occasions that 
such a categorical use of prosecutorial discretion would be a viola-
tion of the President’s ‘‘take care that the laws be faithfully exe-
cuted’’ obligation. Prosecutorial discretion cannot be stretched so 
far as to give a categorical exemption or suspension of the law. 

But even if you assume that this broad categorical use of pros-
ecutorial discretion can be permissible, there are two other steps 
that the Secretary of Homeland Security, both Secretary 
Napolitano in the DACA program and the current program an-
nounced by Secretary Johnson on November 20. They first take 
those decisions not to prosecute, not to institute removal pro-
ceedings and not to deport as creating somehow a lawful presence 
in the United States while simultaneously speaking out of the 
other side of their mouth that this does not convey a lawful status. 

Now lawful presence and lawful status is a bit too Orwellian of 
a fine distinction for most of us and I think it is here as well. The 
fact that you use prosecutorial discretion not to prosecute an in-
stance of a violation of the law does not mean that you have the 
lawful authority to authorize a continuing violation of that law. 

Think of the comparison here, a group of protesters occupies a 
military base in violation of trespass laws and through the use of 
prosecutorial discretion the base commander says I am not going 
to prosecute or forcibly remove them. That does not give them a 
right to be lawfully present on a continuing basis on that military 
base and yet Secretary Johnson’s claim and the President’s own 
statement on November 20 have repeatedly used phrases like ‘‘law-
ful presence’’ and ‘‘make you right with the law.’’ That exceeds the 
scope of prosecutorial discretion under any definition. 

And then the third piece of this is whether the President then 
has the authority to take the next step, not just treat them as law-
fully present in the United States, but to give them a lawful status, 
a lawful work authorization, Social Security cards, drivers licenses 
and all of the benefits that flow from that which Secretary 
Napolitano announced in June 2012 that she was going to do, and 
Secretary Johnson has now confirmed that as well—that notion 
that they can take the decision not to prosecute or not to remove 
and deport individuals who are here unlawfully and convert that 
into a lawful presence that gives entitlement to work authorization 
is beyond anything that this Congress has authorized in the stat-
ute. 

There are four words in one provision of the statute that the Of-
fice of Legal Counsel has relied on to find statutory authority for 
this. That statute says that it is illegal to hire somebody who is an 
unauthorized alien in the United States, defined as anybody who 
does not have lawful permanent residence or fall under an exemp-
tion under this chapter or given a waiver by the Attorney General. 
‘‘By the Attorney General,’’ those four words the Office of Legal 
Counsel treats as essentially giving unfettered discretion to the At-
torney General to issue work authorizations whenever he or she 
sees fit. 

The notion that those four words implies a delegation of such un-
fettered authority from this Congress when, as we know, every sin-
gle exemption from the law that has been pushed by Congress over 
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the last three decades has been minutely detailed on what the cri-
teria are—the notion that all of that is meaningless, that the Presi-
dent through his Attorney General could just issue work authoriza-
tions whenever he or she wants, is beyond the pale of what those 
words can mean. 

More significantly, if, in fact, that is what those words mean, 
then I think there is a complete unfettered and unlawful delegation 
of this body’s lawmaking power to the President. Article I, Section 
1, of the Constitution is very clear, the lawmaking power that we 
the people delegated to the Federal Government is vested in this 
body, in the Congress of the United States, not in the Executive. 
The Supreme Court has routinely allowed you to delegate regu-
latory, fill-in-the-blank authority. But every time it has recognized 
that, the Court has said you have to convey an intelligible principle 
by which the exercise of that rulemaking authority discretion is ex-
ercised. 

If these four words creates the unfettered discretion that the 
President and his Office of Legal Counsel claim, there is no intel-
ligible principle whatsoever, no channeling of the discretion given 
to the Executive. You have handed over, without any restrictions 
whatsoever, complete unfettered discretion to the President. That 
violates the Nondelegation Doctrine and a core provision of the 
Constitution of the United States. 

Thank you, Madam Senator. 
[The prepared statement of Professor Eastman appears as a sub-

mission for the record.] 
Chairman HIRONO. Thank you, Dr. Eastman. 
Professor Ting. 

STATEMENT OF JAN C. TING, PROFESSOR OF LAW, TEMPLE 
UNIVERSITY BEASLEY SCHOOL OF LAW, PHILADELPHIA, 
PENNSYLVANIA 

Professor TING. I want to thank Chairman Leahy and Ranking 
Member Grassley and all of the Members of the Committee for the 
privilege of joining this panel this afternoon. 

It was my privilege to serve as the Assistant Commissioner of 
the Immigration and Naturalization Service at the U.S. Depart-
ment of Justice from 1990 to 1993. And it is my view that the im-
migration system is not broken as it has become fashionable to say. 
What is broken, I think, is our willingness to choose between two 
mutually exclusive choices, either we are going to have no limits 
on the number of immigrants that we accept into the United States 
given the fact that we all admire and respect immigrants, or alter-
natively, we are going to enforce some sort of numerical limitation 
on how many immigrations we accept into the United States. 

That is a binary choice. But people do not want to do it because 
trying to enforce any limit means turning away people who are not 
criminals or national security threats, who just want a shot at the 
American dream and who, frankly, remind us of our own ancestors. 

Some people find it hard to do. And they are asking for a third 
choice and I think that is what President Obama has launched us 
on, a third choice which I characterize as let us pretend. Let us 
pretend that we have a limit on immigration, let us keep it in the 
books, but let us not enforce it. Let us have no enforcement within 
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the borders of the United States and if we accumulate a large num-
ber of illegal immigrants, we will just give them some sort of am-
nesty here. If you do not want to call it that, call it legalization or 
something. We are going to find a way to let them stay. 

I just want to say that if we do nothing, if we do no reform at 
all, we are left with the most generous legal immigration system 
in the world, bar none. We admit every year into the United States 
more legal, permanent residents with a clear path to full citizen-
ship than all the rest of the nations of the world combined. We give 
out more green cards every year, year after year, after year than 
all the rest of the nations of the world combined. 

In part two of my written testimony—I think I get the prize for 
submitting the longest written testimony. There is a prize is there 
not? So I am going to summarize. 

In part two, I explained why I think the deferred action plan of 
President Obama is both unwise and bad policy. It hurts unem-
ployed and underemployed U.S. workers who are now forced to 
compete with 5 million additional illegal immigrants who are going 
to have work authorization. It encourages more aliens to enter the 
United States illegally in the expectation that they too will receive 
benefits further down the line. And it discourages legal immigrants 
who are going to have to compete with these 5 million illegal immi-
grants for jobs in the United States and it also discourages them 
because most legal immigrants given our numerical limitation have 
to wait in line for the privilege of coming to the United States. 

Some legal immigrants have been waiting today for more than 20 
years for their privilege to come to the United States. What mes-
sage does this deferred action send to them? I think it tells them 
that they are fools for respecting American law and that we are 
going to reward instead people that have come illegally to the 
United States as recently as 5 years ago, they will get work author-
ization. The legal immigrant still waiting in line will not. I think 
that sends a bad message. 

In part three of my written testimony, I want to ask Congress 
to consider the impact on the U.S. Treasury of the refundable 
earned income tax credit on this question of whether the deferred 
5 million will actually pay taxes as claimed or instead will they be 
claiming payments from the U.S. Treasury? I am a volunteer in-
come tax preparer. I have prepared returns for poor people in 
Philadelphia and I have obtained enormous earned income tax 
credits for my clients which is I think pursuant to a statute en-
acted by the Congress. Do we really mean to extend that privilege 
to 5 million illegal aliens most of whom are parents of children and 
so in position to claim the earned income tax credit? We need to 
look at that. 

In my written testimony I have cited an IRS ruling which is still 
up on the website which allows the deferred 5 million to claim the 
refundable earned income tax credit for prior years worked when 
they did not have Social Security numbers. They are going to be 
able to claim this credit retroactively according to an IRS ruling 
that is in my written testimony. Congress, I hope, will look into 
this. 

In part four, I explain why I think the deferred action for 5 mil-
lion is unconstitutional and illegal. The President’s referring on 
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this 33-page OLC opinion and it was just released less than a 
month ago on November 19, at opinion, relies on the Supreme 
Court decision in Heckler v. Chaney for the proposition that an 
agency’s decision—I think in that case it was the Food and Drug 
Administration—not to take enforcement action should be pre-
sumed immuned from judicial review, but the Supreme Court in 
Heckler also said this, ‘‘In so stating, we emphasize that the deci-
sion is only presumptively unreviewable. The presumption may be 
rebutted where the substantive statute has provided guidelines for 
the agency to follow in exercising its enforcement powers. Thus in 
establishing this presumption in the APA, Congress did not set 
agencies free to disregard legislative direction in the statutory 
scheme that the agency administers. Congress may limit an agen-
cies exercise of enforcement power if it wishes either by setting 
substantive priorities or by otherwise circumscribing an agency’s 
powers to discriminate among issues or cases it will pursue.’’ 

I believe that each component of the immigration Executive order 
announced on November 19 violates substantive priorities of Con-
gress as expressed by the statute. My time is short. 

I just want to talk about the advance parole issue, which is one 
that has been largely avoided by the President. They do not men-
tion on this deferred action although advance parole is part of the 
DACA program previously announced. I believe advance parole is 
going to serve as an illegal backdoor pathway to citizenship for 
most of the 9 million people that we are talking about here. It is 
clearly a violation of the narrow interpretation of parole under Sec-
tion 212(d)(5) of the immigration law. 

Here is why. Most of these 5 million will become immediate rel-
atives of U.S. citizens. When those children reach age 21, they can-
not claim the visa overseas at a consulate because they are barred 
under 212(a)(9)(B), barred for overstaying in the United States by 
more than a year. They are barred from coming back into the 
United States—— 

Chairman HIRONO. Professor Ting, I am sure you are coming to 
your conclusion—— 

Professor TING. I am coming to a conclusion. There is adjustment 
status under 245 only for aliens admitted or paroled. Advance pa-
role solves all of these problems. It says that the departure is not 
considered a departure and it says that they are paroled backed in. 
Section 245 is only available to people who are admitted or paroled. 
These people—most of them have not been admitted, but they will 
be paroled. 

They are going to qualify for a green card. They are going to get 
a pathway to citizenship. 

I thank the Committee for its attention to these matters. I hope 
you will read my written testimony. Thank you. 

[The prepared statement of Professor Ting appears as a submis-
sion for the record.] 

Chairman HIRONO. Thank you, Professor Ting. 
Ms. Silva. 
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STATEMENT OF ASTRID SILVA, STUDENT, NEVADA 
STATE COLLEGE, LAS VEGAS, NEVADA 

Ms. SILVA. Madam Chairwoman and distinguished Members of 
the Committee, good afternoon and thank you for the invitation to 
appear before you today to discuss an issue that is of great impor-
tance to me and to many families in the United States. 

My personal story is not unique and is typical of millions of im-
migrants here today. That is why I also want to thank this Com-
mittee for working so hard on the comprehensive immigration re-
form bill last year. I watched from the gallery as the Senate called 
that historic vote and I believed that we were one step closer to 
real change. 

Like many before them, my parents—one of whom is here with 
me today—came to this country and chose to leave everything be-
hind in search of a better life for their children. When I was 4 
years old, my parents brought me across the Rio Grande in a 
homemade tire raft. 

I still have a vague memory of that day. I was holding onto my 
doll very tightly because I was so afraid of what was happening. 
I remember looking down and knowing that I was going to be in 
trouble because I had gotten mud on my brand-new patent leather 
shoes. 

Moving to the United States provided us with many wonderful 
things including my little brother who was born in 1993. But for 
me everything I have ever known is in Las Vegas. I grew up believ-
ing that I was just like everybody else. That the only difference 
was that when I was little I did not speak English. The kids used 
to make fun of me, but then I learned English 3 months after get-
ting here, after getting into school because of the dedication of my 
parents and their desire for me to do better. 

When I was in middle school, I received many prestigious honors 
at my school. But still my parents were afraid to let me sign up 
for a magnetic program that I had my heart set on. They believed 
that the school might ask me for my Social Security number and 
that immigration officials would know that I was here without doc-
umentation. A teacher who believed in me encouraged me to apply 
and with her help I did and I was accepted to A-TECH. 

I excelled and I thought that I was just like my classmates until 
the time came to apply for colleges. I knew that my status meant 
that I could not drive because I could not get a license without a 
Social Security card, but I did not actually understand that being 
undocumented would hurt my future. My guidance counselors then 
told me that it was the end of the road for my academic career. 

I had worked very hard. I had the good grades. I had all of the 
extracurricular activities, but when I was at my high school grad-
uation when all my friends were called on stage and the school that 
they were going to was announced along with every scholarship 
that they had received, I was devastated. I knew that I could not 
have any of that because I did not have a Social Security number. 

But in 2013 when I received DACA, my life changed completely. 
But my fear continues to exist. I am still afraid that my mom and 
dad will be deported. I am afraid that one day I will come home 
and they will not be there. Our lives will be completely turned up-
side down and that we will be torn apart and separated. 
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No matter how many degrees I am able to get, what is going to 
happen to me if I walk across the stage and nobody is there? My 
parents are hard-working. They are good people and they want 
nothing more than the opportunity to work hard and watch my 
brother and I grow up. My dad works very long hours in the Las 
Vegas heat where as we know it can get up to 120 degrees. He 
never complains. In his free time, he collects can tops to raise 
money for Ronald McDonald house. My mother, who has become a 
community mom and volunteers at a lot of local nonprofit organiza-
tions—she is here with me today 

My family knows firsthand the value of the President’s new Ex-
ecutive action. Several years ago, my dad was detained by immi-
gration enforcement officers. It was the most traumatic experience 
of my life. In an effort to get right with the law, my dad had paid 
a notario, a notary, someone who he thought was a lawyer, to file 
an immigration application. Unfortunately like a lot of other peo-
ple, we were taken advantage of. 

She took advantage of my dad’s lack of immigration knowledge 
and never told us that his application had been denied. She 
dragged us along telling us that immigration just takes a very long 
time in the United States. While she was doing this, she was drain-
ing our life savings. 

As a result of that experience, my dad was issued a deportation 
order and picked up for detention. He is just one of thousands of 
parents who have been separated from their children. My family 
spent 1 week without my dad, but it was the longest week of my 
life. We did not know what would happen to him or to us. 

When we were told that he was going to be deported, they told 
me that I could give him a 10-pound bag with toiletries. I wondered 
to myself how could the country that we love so much be brought 
down in a 10-pound bag. 

My brother, he is United States citizen, he felt like his country 
had betrayed him. He said, Astrid, how can they do this to our 
dad? I understand I may not have rights here because I am un-
documented, but my brother was born here. He has lived here his 
entire life. He is as American as any of the Senators in this room. 
He could not believe that day that our data had been taken. 

The latest efforts by President Obama will keep my family to-
gether. It will keep millions of other families together. Of course, 
there are many families that will not benefit from this. I have 
many friends whose parents will not qualify. I have many friends 
who do not have children and will also not qualified. I feel tremen-
dously lucky that I first received DACA, but now my parents will 
fall into a category of people that can be legally protected because 
they meet the qualifications. 

But there are so many countless others who are not as lucky, but 
they are just like us. They are people that like my family are only 
making our country a better place. They volunteer in our commu-
nities, they go to church with us, they go to school with us, they 
have jobs and take their responsibility seriously. We must continue 
to work with Congress to pass a permanent legislative fix to our 
country’s broken immigration system so all mothers and fathers 
can be home with their children. 
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The bipartisan comprehensive immigration reform package that 
passed the Senate in 2013 was certainly not perfect, but it was fair 
and permanent. It was a fix to the problem. I and so many of my 
friends will continue the fight to pass a bill. But in the meantime, 
we will also fight to protect and defend the President’s action. 

When people attack the President for the action or challenge his 
legal authority, the same authority that has been used before, they 
are attacking me, they are attacking my mom, they are attacking 
the hundreds of thousands of children who need their parents to 
take care of them. They need their parents to tell them that there 
are no monsters under the bed. They are attacking the workers 
who are contributing to our economy and they are attacking me 
with every single word that they say. 

You are not attacking a stranger. You are attacking the girl who 
sits next to your grandson in chemistry class. You are attacking 
the man who spends his day making sure that your roses are beau-
tiful every single spring and more importantly, attacking America 
and everything that has made our country this strong. 

I hope that you will continue to see that this action not only 
helps make our country stronger, it makes it a more diverse nation, 
but it also demonstrates what we stand for as the United States, 
the American dream and the belief that if you work hard, you will 
be able to provide for your family and live without fear of persecu-
tion. 

Thank you. 
[The prepared statement of Ms. Silva appears as a submission 

for the record.] 
Chairman HIRONO. Thank you, Ms. Silva. 
Members will have 5 minutes each to ask questions of the wit-

nesses. 
I have a question for Professor Schroeder. We have heard testi-

mony that one of the major problems with the President’s Execu-
tive order is that this is a categorical—it applies to a category of 
people. Would you agree with that characterization of the Execu-
tive order that somehow people who apply through the Executive 
order do not have to go through a whole range of other questions, 
so would you consider that a categorical designation of people who 
will automatically get the status? 

Professor Schroeder. No, Senator. I would not. The Johnson 
memorandum is quite clear that every applicant for the program 
has to be reviewed on a case-by-case basis. It sets up some initial 
qualifications that make you prima facie eligible for consideration, 
but then it instructs the line officers and inspection officers to do 
a case-by-case evaluation of each application. 

Chairman HIRONO. And is that pretty much a process that was 
followed with the other Executive orders in this area by other 
Presidents, Eisenhower, Reagan? 

Professor SCHROEDER. Senator, I assume that to be the case. I 
have not gone back and read the text of each of those INS or De-
partment of Homeland Security guidance documents, but I believe 
that the department in this instance was following deferred action 
practices that have been established over a course of 40 years. 
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Chairman HIRONO. Ms. Shuler, we have here testimony that this 
is going to result in 5 million people taking away jobs from Amer-
ican citizens. Do you have a response to that? 

Ms. SHULER. Sure. As I said in my prepared remarks, we believe 
8 million out of the 11 million are already working in the United 
States. But I think the larger point is that when we have workers 
that are working in a shadow economy, that are working for low 
wages because they are afraid to speak out, they are afraid to 
make waves, it actually lowers standards and wages for everyone. 
So we believe that having workers come out of the shadows and 
have a legal way of actually having those protections, we think 
that is going to benefit all workers. 

Chairman HIRONO. Ms. Silva, I know that you fully recognize 
that the President’s Executive order is temporary and so there are 
people who may be afraid to come out of the shadows to register 
to be identified in that way. What would you say to them? 

Ms. SILVA. Senator, when deferred action was announced in 
2012, there were many people who told me to not apply because I 
would be put on a list to be deported even faster. But it has been 
2 years and what deferred action did was change my life. I have 
been able to get a job to save up enough money so that I can finish 
my education now. I have been able to learn how to drive, some-
thing that I had never done in my life before. I am able to now 
drive to school. So to me people that are doing this are obviously 
trying to instill fear in people, but I think that this is going to be 
at least a temporary solution to a problem that is much bigger. But 
I will continue to fight in Congress because I know that we need 
a law. 

Chairman HIRONO. So are you saying that you are willing to take 
the risk to come out of the shadows even if this is a temporary kind 
of a stay on potential deportation? 

Ms. SILVA. There is the risk at any moment that if you do not 
have any type of protection that you can be deported. People are 
being deported every single day. People are afraid sometimes to 
call 911 because they think that they are going to get deported. So 
this would just give them that protection to at least know that they 
can contribute and not be afraid. 

Chairman HIRONO. Ms. Shuler, I think you mentioned that the 
positive impact on our economy if all of these people who are im-
pacted by this Executive order can come out of the shadows, pay 
their taxes—could you tell me again what that figure was? 

Ms. SHULER. Well, in the testimony, basically we think that the 
President’s announcement is going to increase payroll taxes by $3 
billion in the first year and nearly $23 billion over 5 years. That 
also applies to overtime as well. 

Chairman HIRONO. Thank you. We met with a number of people 
who wanted to make sure that we focus on family unity as a guid-
ing principle of immigration reform. Ms. Silva, can you just tell us 
how important keeping the family together is for people in your sit-
uation, for immigrants. 

Ms. SILVA. To me it is the most important thing. My parents left 
everything that they knew. They left behind their own parents so 
that they could give me a better life. And now to be here with them 
is the most important thing to me. Just to have my dad in a deten-
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tion center for 1 week was devastating. I am 26 years old and to 
me it was scary. I cannot imagine a five- or 6-year old coming home 
and not knowing where their mom and dad are. Knowing now that 
we are going to be able to plan our holidays, we did not have that 
3 weeks ago. We did not know if my mom or dad would be de-
ported. My dad has an order of deportation because of the scam 
that he was under. We did not know if this was going to be the 
last Christmas where we were together. 

Chairman HIRONO. Thank you, my time is up. 
Senator Grassley. 
Senator GRASSLEY. I probably will only have a chance for three 

questions. My first question will be to Professors Ting and East-
man. The second one also. The third one I would like to ask Ms. 
Shuler. 

Professors Ting and Eastman, how is the President able to stay 
within the boundaries of the prosecutorial discretion which re-
quires a case-by-case analysis and still grant deferred action to mil-
lions of people? Let me ask a second related question, what are the 
outer limits of doctrine of prosecutorial discretion? Do the Presi-
dent’s recent actions exceed those boundaries? And I would like to 
have both of you give me your opinion, but not repeat each other 
so we can move fast. 

Professor EASTMAN. I think the OLC Memo recognizes what the 
line is. It says it has to be on a case-by-case basis and it repeats 
that phrase over and over again. But the conclusion it draws ut-
terly ignores the language. And I do not think you need to take my 
word for it. You can take one of the other witnesses at this panel, 
Ms. Silva, who just announced that her parents now qualify to be 
here legally ‘‘because they meet the qualifications.’’ 

That means that everybody else in the country, despite what 
OLC says in its memo and despite what Professor Schroeder said, 
are ignoring that case-by-case language in the memo because it is 
clear that the memo itself, the directive from Secretary Johnson, 
ignores that case-by-case requirement as well. 

Here is what the memo says, ‘‘With respect to individuals who 
meet the above criteria and are not yet in removal proceedings, 
ICE and CBP should immediately exercise their discretion on an 
individual basis and here is how they shall exercise that discretion 
in order to prevent low-priority individuals from being placed into 
removal.’’ And it goes on, it uses that, ‘‘You should do it this way.’’ 
I mean, woe to the line officers in the immigration services who do 
not take that language on what they should do seriously. 

This is not a case-by-case adjudication. If you meet those criteria, 
you are given the status that these memos set out. That is what 
runs afoul of what the Supreme Court has repeatedly said moves 
from prosecutorial discretion to an utter suspension of the law. 

Professor TING. I would just add to that, summarizing what Pro-
fessor Eastman has said, that this case-by-case reference in the 
OLC memo strikes me as window dressing. They know they have 
to do it case-by-case, so they say we are going to do a case-by-case, 
end of story. What more do you want? 

I think we demand more than that. The most important thing I 
think is our constitutional system of government which is the no-
tion that the American people govern themselves through our elect-
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ed representatives, through a deliberative process of checks and 
balances, that is the most important thing that we ought to be con-
cerned about here. If the President is making up the rules as he 
goes along in defiance of the statute, we are getting away from the 
most important constitutional principle of all. 

Senator GRASSLEY. Without reading a long introduction, I want 
to refer to the fact that the President’s OLC opinion cited things 
that Presidents Reagan and George H.W. Bush did. The question 
is to you two again. We all know that this is a grossly 
mischaracterized comparison. Would you explain how the actions of 
Presidents Reagan and Bush do not provide support for President 
Obama’s actions? Are there other factors distinguishing their ac-
tions from those of the President? 

Professor TING. I will take this one. In my written testimony, I 
state that all of the alleged precedence cited are in fact distinguish-
able. The defenders of the President’s actions say, while numbers 
do not matter, case-by-case or 5 million, the same principle. It 
seems to me that is on its face questionable, if not obviously false. 
Numbers do matter and the small groups that have been deferred 
in the past, while their constitutionality has not been judged by the 
courts so they do not really set a constitutional precedent at all, 
but they are clearly distinguishable because of the numbers con-
cern. 

Now there have been examples of larger groups incorporated by 
category, but I think those are distinguishable to the extent that 
the President, when invoking them, cites the President’s foreign- 
policy power. I think the Congress has acknowledged the President 
has significant powers in the area of foreign policy and foreign af-
fairs. 

If the President says I am exercising my foreign affairs power, 
which he did not on November 19, I think that does create a dif-
ferent situation. The numbers are different. There is no citation of 
foreign powers of authority. Now I know people point to the 1990 
Family Fairness example, but I think that is clearly distinguish-
able because in 1990, as some Members of this Committee know, 
the Bush administration was engaged in active negotiations with 
the Congress leading to the 1990 immigration act which solved this 
problem by statute. 

So I quote Justice Jackson in Youngstown who said that the 
President is at the peak of his authority when he is acting with the 
concurrence of Congress, either explicitly or implicitly. And his 
power is at the lowest ebb when he is acting without the explicit 
or implicit consent of Congress. That is what I think distinguishes 
the 1990 Family Fairness initiative from the November 19 deferred 
action initiative. 

Professor EASTMAN. And Senator Grassley, there is one other 
piece and that is that, at the time, the Immigration and Natu-
ralization Act, Section 242(b), specifically gave discretion to the At-
torney General to issue extended delayed voluntary departure. We 
have no statutory authority comparable to that now. That statute 
has subsequently been repealed. It was first limited in time and 
then repealed altogether. But there was specific statutory authority 
for that. The notion that that action then serves as a basis for the 
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President to take actions without any statutory authority is not 
correct. 

Senator GRASSLEY. I am done. 
Chairman HIRONO. Thank you. 
Senator Franken. 
Senator FRANKEN. Well, I might as well follow up with this. It 

seems to me what Ms. Silva was sort of saying was that her father 
now fits within a certain set of criteria and it seems to me that 
what the Office of Legal Counsel was doing was defining a set of 
criteria under which people on a case-by-case basis—it could be de-
termined whether they qualify for this. Do I understand that 
wrong, Mr. Schroeder? 

Professor Schroeder [off microphone]. No. I think, Senator, you 
have it exactly right. 

Senator FRANKEN. Say the first part, ‘‘Mr. Senator, you have it 
right.’’ 

[Laughter.] 
Professor SCHROEDER. Yes, Senator Franken, I think you have it 

exactly right. 
Senator FRANKEN. Thank you. Now it is on the record. 
[Laughter.] 
Professor SCHROEDER. And in fact, if you look at the last of the 

criteria that are listed in the memorandum, it is that the applicant 
present no other factors in the exercise of discretion that makes the 
grant of deferred action inappropriate. So I am not going to put 
words in the mouth of Ms. Silva, but I think what she was antici-
pating is that her parents are not going to trip up on that last cri-
teria. But, of course, they will have to go through the process of 
somebody determining that on a case-by-case basis. 

Senator FRANKEN. Right. That is sort of how I understood it and, 
for example, in DACA there are a lot of people who were denied, 
like 30-some thousand; right? 

Professor SCHROEDER. Yes. I think the latest number on the 
website is 32,000 denials. 

Senator FRANKEN. Okay. And that was done on a case-by-case 
basis, those 32,000? 

Professor SCHROEDER. Yes, Senator. 
Senator FRANKEN. I see. Okay. Thank you. We have clarified, for 

me, something. 
Ms. Silva, thank you for coming here today and having the cour-

age to tell your very powerful story. President Obama’s recent Ex-
ecutive action stands to help a lot of people in Minnesota and a lot 
of people in this country including you and your family. 

In your testimony you mentioned the constant fear of living in 
the shadows knowing that your father could be deported any day. 
I think we need to do everything possible to prevent families from 
being torn apart and children being abandoned. This was a focus 
of mine during the debate on the Senate immigration bill last year 
and that was partly because of an ICE raid on a meatpacking plant 
in Worthington, Minnesota which resulted in many children, many 
of them very young, many of them U.S. citizens, being abandoned 
at home without their parents, without legal guardians. We are 
talking like a 2-year-old being left at home and having her 6-year- 
old brother come home and not knowing where his parents were 
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and having to take care of his sister for a while until his grandma 
came. 

This kind of stuff is repeated over and over again. Can you talk 
a little bit more about what it was like just to grow up in the fear 
that your parents would be separated? 

Ms. SILVA. Thank you, Senator. Also to follow up on that—chil-
dren, I know as a question—children are not allowed to be given 
to another person who is undocumented which leads to a lot of peo-
ple—that is why the children are being left alone. 

I cannot even fully express what it would mean for my parents 
to be deported at this time. Again, to follow up on the actual depor-
tation of them and how this is going to actually make it so that 
our families are at least remaining together. The action is not ev-
erything that is necessary right now, but our families cannot con-
tinue waiting for a step to be taken by Congress because we need 
it now. 

Senator FRANKEN. Thank you. I would like to thank my Repub-
lican colleagues. When we marked this up in Committee, I had an 
amendment to the bill that was unanimously agreed to—on kids in 
deportation proceedings, how they are cared for. I want to thank 
every one of you for voting for that. 

I have run out of time, so I will not ask Mr. Schroeder to repeat 
how he started his testimony. Thank you. 

Chairman HIRONO. We heard him. Thank you. 
Senator Lee. 
Senator LEE. Thank you, Madam Chair. Thanks to each of you 

for joining us today for this important hearing. 
The President of the United States has told us repeatedly that 

his recent Executive actions do not clear the pathway for citizen-
ship and we have heard a repetition of some of those themes today. 
And yet, notwithstanding those denials, it is clear that the Presi-
dent and his Administration are removing certain statutory obsta-
cles to citizenship, obstacles that were put in place by law, by acts 
of Congress. It is clear that the President and his Administration 
know what they are doing and it is also clear that this is illegal, 
that it violates the law. 

Professor Ting, you used to be the Assistant Commissioner of the 
INS. You know this area well, so help me out here if you can. The 
Administration has announced that it will be granting something 
called ‘‘advance parole,’’ that you referred to in your written state-
ment and in your opening remarks, to deferred action recipients. 

This thing called ‘‘advance parole’’ enables them to leave the 
country and then return to the country, crossing back into the 
United States, as parolees as we call it. Now to be clear, if the Ad-
ministration in fact gives ‘‘advance parole’’ to the new beneficiaries 
of deferred action, new beneficiaries of deferred action who have 
U.S. citizen children, assuming that they are not inadmissible for 
some other reason, will those people who are eligible under that 
program be able to adjust their status, get green cards and eventu-
ally citizenship as a result of that? 

Professor TING. My conclusion is that they will. I have also come 
to the conclusion that the Administration is doing this deliberately, 
conscious of the implications and deliberately concealing the fact 
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that they are setting forth a path to citizenship for most of these 
5 million for the reasons that you have noted. 

Senator LEE. Okay. But does not Federal law currently say, stat-
ute on the books, does not Federal law currently say that if you are 
in the United States unlawfully and you leave the United States 
while here unlawfully and then you try to come back that you will 
be inadmissible for a period of either 3 years or 10 years? 

Professor TING. Right. Ten years if you have been in the country 
illegally for a year or longer. That was the intent of Congress and 
it has been enacted into law. But the Administration is taking the 
position that someone who leaves the country pursuant to an ‘‘ad-
vance parole’’ is not making a departure for purposes of 212(a)(9) 
and therefore, they are not subject to the 10-year bar and they are 
able to return to the country on a parole when they come back. 

Senator LEE. Okay. You are familiar with INS action 212(d)(5)(A) 
which is the parole statute. This is the law that defines the cir-
cumstances in which the Government can grant parole. Let me 
read the relevant part of that statute. It says, ‘‘The Secretary [of 
Homeland Security] may parole into the United States temporarily 
under such circumstances as he may prescribe only on a case-by- 
case basis for urgent humanitarian reasons or significant public 
benefit.’’ 

Now, I want to place in the record USCIS form number I–131 
and the accompanying instructions. These have been handed out to 
Members of the Committee and staff. 

[The information referred to appears as submissions for the 
record.] 

Senator LEE. This is the form that deferred action recipients fill 
out in order to receive ‘‘advance parole’’; correct? 

Professor TING. Yes. 
Senator LEE. These instructions say, ‘‘USCIS may in its discre-

tion grant advance parole if you are traveling outside the United 
States for educational purposes, employment purposes or humani-
tarian purposes. Educational purposes include, but are not limited 
to, semester abroad programs or academic research. Employment 
purposes include, but are not limited to, overseas assignments, 
interviews, conferences, training or meetings with clients.’’ 

Now, Professor, is granting parole for things like conferences or 
meetings with clients, are those things within the lawful meaning? 
Are those things lawful basis upon which this Administration can 
grant parole? 

Professor TING. Absolutely not. It is clearly not within the stat-
ute. Indeed, in 1996, when that language that you read was added, 
the House Judiciary Committee, in its report, said that parole 
should only be given on a case-by-case basis for specified urgent 
humanitarian reasons, such as life-threatening medical emer-
gencies or for specified public interests reasons such as assisting 
the Government in a law enforcement activity. It should not be 
used, the House Judiciary Committee said, to circumvent Congres-
sionally established immigration policy or to admit aliens who do 
not qualify for admission under established legal immigration cat-
egories. 

Senator LEE. Okay. So let us suppose that an alien approaches 
the border and seeks entry into the United States and announces 
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to the officials who greet him at the border, look, I do not have a 
visa. I am not a citizen, but I do have a meeting in Tulsa or Salt 
Lake City or Denver. I have a meeting with a client. May I come 
in? May I be paroled into the country? 

Professor TING. Well, I have no doubt what should happen. I 
hope even this Administration would recognize that is not grounds 
for admission to the United States and would turn the individual 
around. 

Senator LEE. And yet this program that we are dealing with here 
would allow an alien to get ‘‘advance parole’’ and ultimately a 
green card, ultimately potentially citizenship so long as that person 
has a meeting with a client in Toronto, rather than Tulsa. 

Professor TING. Yes. I think that is a correct interpretation. 
Senator LEE. And you think that violates Federal law? 
Professor TING. I am convinced it violates Federal law as enacted 

by the Congress. 
Senator LEE. Thank you, Mr. Ting. Thank you, Madam Chair. 
Chairman HIRONO. Thank you, Senator Lee. 
I am expecting other Members, Democratic Members, to appear, 

but I will exercise a prerogative of the Chair and ask possibly at 
least one more question. 

We were informed that the President’s Executive action places 
our communities at risk because it undermines respect for the law. 
I do have a letter from the LA Police Department Chief, Chief 
Beck, who says in his written testimony that will be part of the 
record of this hearing, ‘‘Many of these undocumented individuals 
have been and continue to be victimized and exploited by others in 
our community. Law enforcement is often unable to take action to 
stop this victimization as the undocumented immigrants and others 
fear that stepping forward will result in their identification and re-
moval.’’ He goes on to talk about being victimized by criminal 
gangs and others who seek to intimidate members of this commu-
nity. 

[The letter appears as a submission for the record.] 
Chairman HIRONO. I wanted to ask Ms. Silva how has DACA and 

potentially DAPA, that would apply to your parents, change your 
family’s ability to interact with the police, force do you think? 

Ms. SILVA. Thank you, Senator. My family will now be able to 
not fear that if they call, again, 911 or if they call an ambulance 
that something will happen to them. It has been the case in prior 
years where people were asked for a social security number. They 
did not exactly know if they were allowed to answer or not and so 
it instills a fear. 

We have in our very own community—the pin that I am wearing 
today is a Tomasama Ciaz [sic] and she was one of our DREAMer 
moms who was not documented. She passed away on June 9 be-
cause she had a stroke and she was afraid that if she called 911, 
they were going to ask her for her social security number. So she 
just took pain medication and thought it would go away. 

Unfortunately, she had a stroke. That is what the pain was and 
she passed away several weeks after from complications due to the 
stroke. 

So I know that it happens. I know that people are afraid and she 
was very well-versed on what she was and was not allowed to do 
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as an undocumented immigrant. But it is still the fear that even 
though you can call 911, you are afraid to do it. And that is just 
her case of being afraid to get medical attention. 

There are people that are afraid to report a crime. People, in par-
ticular, in domestic abuse cases where people are afraid to de-
nounce their abuser because they are afraid that if they go to the 
police that they are going to be able to look them up and see if they 
have a social security number or not. I have had friends that do 
not report that their license plates were stolen because they are 
afraid to go down there and you have to fill out a form. 

Again, my parents were afraid for me to apply for a magnet 
school because they thought that my social security number would 
be asked. These are questions that the community has and people 
are afraid of it. 

Chairman HIRONO. So it is clear that there is a lot of criminality 
that goes unreported within the undocumented community. And it 
also goes to the testimony that you provided, Ms. Shuler, about ex-
ploitation in the workplace of all of these people who are undocu-
mented. 

So when we talk about disrespect for the law, that is already 
happening to 11 million people in our country who are afraid to 
step forward. So thank you. 

We will go to Senator Hatch. 
Senator HATCH. Well, thank you, Madam Chairman. 
My heart goes out to you, Ms. Silva. As you know, I was the 

original author of the DREAM Act. But let me just make this com-
ment, our liberty requires that Government actually obeys the lim-
its on its power including the separation of powers. The Constitu-
tion provides authority to establish what it calls a uniform rule of 
nationality to Congress, which means it denies that authority to 
the President. 

The action the President announced last month, in my opinion, 
amounts to exercising power that belongs up here in Congress. 
Now my time is limited, so I would appreciate concise answers to 
just a few questions that I have because I would like to get through 
my questions that I have prepared. 

Professor Ting, the Obama Administration says his Executive ac-
tion is simply a different way to enforce the deportation rules. But 
I think he is changing the rules themselves. Do you agree with 
that? 

Professor TING. Absolutely. 
Senator HATCH. Okay. Let me just keep going. Under current 

Federal law, Congress put the burden on persons in the country il-
legally to show that they are entitled to stay. The President’s ac-
tion puts the burden on the Government to show that those per-
sons must leave. Do you agree that this is not a change in enforce-
ment, but a change in the law and that the President does not have 
that authority? 

Professor TING. Yes I do. 
Senator HATCH. You are not alone. I feel very deeply about these 

issues, about Ms. Silva and others just like her, but my gosh, if we 
do not follow of law, we are in trouble. 

Professor Eastman, the OLC opinion attempting to justify the 
President’s action claims that it is similar to those by past Presi-
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dents. Now the opinion, however, concedes that the INS or DHS 
changed enforcement priorities in the past when Congress told 
them to do so. The President today says that he can change en-
forcement priorities without Congressional authorization. 

Now I may be missing something, but how can receiving prior 
approval by Congress in the past be precedent for not receiving 
prior approval by Congress today? Does that make any sense to 
you? 

Professor EASTMAN. Senator Hatch, that struck me as particu-
larly odd as well. 

Senator HATCH. Well, it is. Immigration activists have long asked 
President Obama to stop deportations until Congress changes the 
law. On July 1, 2010, President Obama said that doing so would 
in his words be unwise and unfair and would lead to a surge in 
illegal immigration. But that is precisely what is new Executive ac-
tion does. It stops deportations for millions until Congress changes 
the law. 

Does it not appear that the President has taken a step that he 
not only knows, but that he actually predicted could make the 
problem significantly worse, Professor? 

Professor TING. Yes, it does. I think the logic of the President’s 
action—you know, why not extend it to all 11 million undocu-
mented people in the United States? Why not extend it to all of the 
people who will enter illegally in the future? Why should they not 
qualify? 

Senator HATCH. How about all of those standing in line right 
now who played by the rules? 

Professor TING. Yes. I think that the logic we have heard up to 
this point is, well, why not? They need to talk to the police too. 
Even the people who enter next year should qualify because they 
need to talk to police. 

Senator HATCH. Madam Chairman, I ask consent that a Wall 
Street Journal editorial of November 24, be placed in the record. 

Chairman HIRONO. Without objection. 
[The editorial appears as a submission for the record.] 
Senator HATCH. This editorial says that the OLC opinion at-

tempting to justify the President’s action is embarrassing, more po-
litical than legal. It makes his abuse of power look even worse and 
I agree. I think it really hurts your case rather than helps it when 
the President does not obey the rule of law. 

Now before I go, I want to say a word about the future of immi-
gration reform. As everybody knows, I voted for the Senate bill. I 
helped to amend that Senate bill and I feel deeply that we have 
got to come up with legislation to resolve these problems the right 
way and I want to talk about the future of immigration reform. 

The President has taken this Executive action, the very step that 
he once said was unwise and unfair, and simply tells Congress to 
pass a bill. But it should be obvious to everyone that the Presi-
dent’s unilateral and unlawful action makes that very goal even 
more difficult. 

Perhaps that is what he intended all along. I do not know. I hope 
not. I believe strongly, however, that we can make real progress on 
immigration reform despite the President’s action. 
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Employers in the technology section were told for years that 
high-skilled immigration reform would happen only as part of com-
prehensive immigration reform. But now that the President has 
taken action, look who is left holding an empty bag, the technology 
industry. 

Well I believe we can find common ground and achieve legisla-
tive success in an area like high-skilled immigration. This is a no- 
brainer. My I-Squared bill has 26 bipartisan cosponsors. We would 
have a lot more—we have not gone out to get them at this point 
in the Senate, including Senators Klobuchar and Coons on this 
Committee and broad support in the technology sector of our econ-
omy. 

Now I am calling on everyone from the President and both sides 
of the aisle in Congress to the tech industry to get behind this bill 
and use it as a launching for more progress on immigration reform. 
The President’s action was—as he had previously admitted—un-
wise and unfair. I also believe that it is unlawful. But we have to 
find ways to make progress and solve some of the real problems 
facing our Nation. 

My I-Squared bill is one of those—I should say Senator 
Klobuchar, Coons, Rubio and myself, our bill is one of those ways. 
I want to work with everyone to get it done. 

Now having said all of that, we have got to solve this problem, 
but it ought to be solved the right way so that everybody in this 
country at least knows what the law is and everybody in this coun-
try knows that this country is a decent, righteous country that 
really will live up to the law. I am going to work very hard to get 
this done, but what the President has done is abominable. I am 
telling you. If we can have Presidents do things like that, kiss the 
Separation of Powers Doctrine goodbye. 

Sorry, Madam Chairman. 
Chairman HIRONO. Senator Klobuchar. 
Senator KLOBUCHAR. Thank you very much, Madam Chairman. 

Thank you to all of the witnesses. I am sorry we had a Rail Safety 
hearing, so I was a little late here. 

I just wanted to lead by adding my support to the I-Squared bill. 
Senator Hatch and I are the original cosponsor of that bill, along 
with Senator Coons and Rubio. We are very proud of that bill and 
I think we all know that there are a lot of needs here when it 
comes to immigration reform, whether it is issues at the border, 
whether it is issues with the path to citizenship that we had in the 
comprehensive bill that we are so proud of in the Senate and I ap-
preciated Senator Hatch’s support for that bill out of this Com-
mittee, but it also is the workers that have really been the back-
bone of this country. 

My grandparents on one side were Swiss and the other side Slo-
venian immigrants. My grandfather on the Swiss side actually 
came through Canada and somehow made it through to Wisconsin 
with $40 in his pocket and here I am a United States Senator. So 
that is the story of our country. 

I think one of the things that I wanted to build off of what Sen-
ator Hatch was talking about—maybe I can ask you this, Mr. 
Schroeder, is the bill that I have with Senator Hatch, which was 
basically included in the comprehensive reform is about green 
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cards, its about the fact that Mayo Clinic doctors come in and they 
cannot bring their spouse or agriculture workers at the Morris 
Dairy in Morris, Minnesota where the unemployment rate is 2 per-
cent. They come, they work at the dairy, and they bring their 
spouses and then their spouses cannot work for 7 years even 
though they are legal. The spouses coming are legal. There are just 
so many rules right now that we were trying to fix with the com-
prehensive bill. 

My question is, with the President’s action, does any of that take 
away from what we could do if we actually passed a bill? My point 
is, I know that Senator Hatch and I may have a disagreement on 
what the President did. And that is fine. We have disagreements 
on this Committee. But I just want to make clear, we have some— 
understandable from some people—there is anger about that ac-
tion. However, does that stop us from taking action on these other 
things that we need to do or, again, passing a comprehensive re-
form bill? 

Professor SCHROEDER. Senator Klobuchar, no it does not, in any 
way shape or form. As a matter of fact, the President has called 
for comprehensive immigration reform and has quite expressly 
stated that anything about the temporary actions that the Depart-
ment of Homeland Security took on November 20, can be altered 
by legislation, revised in any way this body sees fit. And I am sure 
he is hoping to continue to be able to work with the Congress on 
such reform going forward. But there is nothing in the temporary 
actions that he has taken that prejudice in any way moving for-
ward on constructive commonsense legislation. 

Senator KLOBUCHAR. Yes and I think that economic impact of the 
reform—I see Senator Durbin is here and Senator Flake—and 
there were so many people that worked hard on getting that com-
prehensive bill done in the Senate and I think some of the best ar-
guments for it were actually the economic argument for it. We 
know that the nonpartisan CBO report showed that comprehensive 
immigration reform would actually reduce the deficit by $158 bil-
lion over 10 years and much, much more, $700 billion, I believe, 
over 20 years and increase the Nation’s gross domestic product by 
3.3 percent in 10 years. That is pretty phenomenal for people that 
want to do something about the debt and that is the CBO that 
brought back that score and that is why Grover Norquest has made 
this such a priority because it brings down the debt. 

So I wondered if you, Ms. Schuler, could just comment on the 
economic reason that the AFL–CIO is behind this bill and how you 
see that as fitting into the arguments that we are talking about 
today. 

Ms. SHULER. Sure. Earlier we had talked about payroll taxes and 
the impact it would have, but I think our main concern is about 
raising wages—raising wages for not just undocumented workers 
but for all workers and the fact that what the President did is a 
beginning step to doing that. Certainly we would prefer comprehen-
sive reform. That is our top priority, but we think that this is a 
step in the right direction and that when we give workers the op-
portunity to, as we said earlier, kind of come out of the shadows, 
we have an underground economy essentially where workers are 
being paid less because they are afraid to speak out and afraid to 



28 

actually speak out when something unsafe is happening on the job 
or when employers are cutting corners. There is a whole host of 
reasons why they are fearful and you heard it earlier too from Ms. 
Silva. 

We are coming at this from an economic angle because we be-
lieve that when we lift the floor and we start providing fair wages 
for all working people in this country that it actually is going to 
benefit everyone, and we need a raise in this country, as you know. 
We have been fighting on many fronts. 

Senator KLOBUCHAR. I think we have seen the sentiment for that 
in a lot of the States. Thank you. 

Before I run out of time here, Mr. Schroeder, do you want to an-
swer that from an economic standpoint? The debt argument, and 
other things we could see if we, one, in part, with some of the work 
from the President’s action but really what we would need was, the 
comprehensive reform, and some of these other things as well, in 
order to realize that full economic benefit with the debt reduction 
and also with the economic—the increase in the productivity and 
the increase in the GDP? 

Professor SCHROEDER. I think it is just undisputable that the 
specific actions that the DHS is taking will have a beneficial im-
pact, but the real impact on the economy will be if we can fix the 
immigration system, solve the problem that you and Senator Hatch 
are working on, solve the other bottlenecks in the immigration sys-
tem and use the immigration laws to support the engine of eco-
nomic recovery instead of often frustrating it. 

Senator KLOBUCHAR. And I think some of those things could not 
be done by Executive order. I am sure my colleagues would argue 
should not have been anyway, but let us just put that aside for 
right now. 

Some of these things that we have been working on really hard 
with the green cards and the visas and the agriculture jobs, they 
just simply could not be done by Executive order because of the law 
and it is just another argument for why we need the comprehen-
sive reform. 

Professor SCHROEDER. Absolutely right. 
Senator KLOBUCHAR. All right. Thank you. 
Chairman HIRONO. Senator Flake. 
Senator FLAKE. Thank you madam Chairman. Thank you for 

your testimony. 
Let me just say from the beginning that I am one of those who 

believes we have to have a permanent immigration solution. I was 
part of the Gang of Eight process here to write the Senate bill. 
While in the House, I wrote several bills that would have dealt 
with this in a comprehensive way. We need reform desperately. We 
need people to come out of the shadows. It is no fun being in the 
shadows. It is no fun living in fear. We need a permanent solution, 
one that addresses our situation on the border, one that addresses 
our problems with interior enforcement and employment, one that 
deals with our long-term issues with workers, whether that is high 
tech workers or other workers and also a mechanism that deals 
with those who are here illegally. That is not adequate right now. 
So we desperately need this. 
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My problem with what the President did is that he did it the 
wrong way. This is a function that rests with Congress and he has 
made it more difficult to reach a long-term permanent solution by 
taking this action. That is my issue. So I know there is disagree-
ment at this table. I happen to side with those who believe that 
the President did go beyond his constitutional authority for basi-
cally a categorical approach to those who are here. 

I should point out that the steps that we took in the Senate bill, 
the steps that we have taken with other legislation actually cov-
ered more people who are here in the shadows, if you will, than the 
President’s action did. So it is not that he took action for a group 
that does not need to be dealt with and dealt with in a rational hu-
mane way. It is just that in taking this action, he has made it more 
difficult for Congress to move forward and for that I am truly sorry 
because I think it will be more difficult. 

That is not to say that we should not try and I have said more 
than once that I think our approach to the President’s action is not 
to try to stick a finger in his eye, but to put legislation on his desk. 
So that is what I will move forward and try to do. 

It is unlikely that there will be a comprehensive bill like the Sen-
ate bill now. I think that it will likely be a more piecemeal ap-
proach because that is what the President has done. He has made 
that fashionable, I guess, if you will. To take just one portion and 
try to address it. I think that that is likely the approach that will 
be taken now and I hope we take it. I hope the House moves for-
ward. I hope the Senate does as well and that we can get legisla-
tion on the President’s desk that deals with this issue in a more 
permanent fashion and in a better way than the President’s ac-
tions. 

I thank you for your testimony. I will not get into the differences 
here. I think they have been aired and we have heard them, but 
I just want the folks here to know and my colleagues to know 
where I am. I hope that we can move meaningful legislation to deal 
with this issue because it is not going away. We need to deal with 
it and we should. So thank you. 

Chairman HIRONO. Senator Durbin. 
Senator DURBIN. Thank you, Madam Chair. We have really come 

down to some pretty stark choices here. I would like to ask you, 
Professor Eastman and Professor Ting, while seated at a table with 
an undocumented person, someone even call illegal person—we 
have three choices and I would like you to tell me which one you 
choose. 

The choices are, number one, stick with the current way we are 
doing things. Agree with the House of Representatives. We do not 
have to do anything. Leave the system as it is. Do not deport peo-
ple, just leave them where they are. 

Then we have the suggestion by Presidential candidate Mitt 
Romney, self-deportation. Let us tell these people to leave, all 11 
million of them. Just leave. 

Or the President’s approach, create some priorities here. Say to 
people if you want to stay in this country and you are undocu-
mented, you have got to come forward and register. You have to 
submit yourself to a criminal background check and you have to 



30 

pay taxes for a temporary situation where you can work in this 
country. 

So which of those three do you choose? 
Professor TING. Senator, the underlying question is given the fact 

that we admire and respect immigrants, how many immigrants do 
we want to come to the United States every year? Does it matter? 
If it does not matter, we can save $18 billion a year and just not 
enforce immigration laws—— 

Senator DURBIN. Professor? Excuse me. The Executive order does 
not leave the gates open. The Executive order closed the gates 5 
years ago. Five years ago. So this notion of a flood of new immi-
grants, that is not what the Executive order says. 

Professor TING. We need to decide what we want. Once we decide 
what we want, then we can decide which policies are the best way 
to get us to where we want. Are we prepared to accept unlimited 
immigration into the United States or do we want to enforce a 
limit? That is the question. 

Senator DURBIN. Wait a minute, sir. See you have gone to the 
extreme again. 

Professor TING. No. It is about the numbers. 
Senator DURBIN. It is not unlimited. The President’s Executive 

order has a limitation as did the comprehensive immigration bill. 
Mr. Ting, you said in your testimony and I will add as the son of 
an immigrant, thank God—thank God that this is a nation of im-
migrants so you and I have a chance to sit here in the United 
States Senate and debate this issue. Let us never forget that this 
is a nation of immigrants and they had made it great nation and 
you and I are damn lucky it is. 

Professor TING. I teach immigration law every week. I am well 
aware of the history of the immigration system in the United 
States and I am well aware of the role that my parents played in 
coming to the United States at a time of Chinese exclusion. 

Professor EASTMAN. Senator, you said this is a nation of immi-
grants. That is true. It is also a nation of laws. The underlying as-
sumption to your question is choosing an option that ignores those 
laws. The Constitution is—— 

Senator DURBIN. So which option do you choose? You have three. 
Professor EASTMAN. The option that you selected of the Presi-

dent’s policy is one that ignores the laws that this body—— 
Senator DURBIN. Now wait a minute. That leaves you two op-

tions. Which option? Which one do you choose, the current situa-
tion or mass deportation? 

Professor EASTMAN. Well, the current situation is not one of non- 
enforcement. The law says, the law has mandatory Section 252, for 
example, specifies that people who are not able to demonstrate a 
lawful presence in the United States shall have removal pro-
ceedings initiated against them. 

Senator DURBIN. So you would take the Romney approach. Let 
us deport all of these people. 

Professor EASTMAN. Senator, this body is the one that sets the 
law. If you think that is too draconian then this body ought to 
change the law, but the notion that the executive can unilaterally 
suspend the law is not part of the constitutional system we the 
people agreed to live under when it was adopted. 
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Senator DURBIN. Your position is the Romney deportation. En-
force the law. 

Professor EASTMAN. No. My position is to enforce the law that is 
on the books and tell the Congress which has the authority to 
change it, change that law. Otherwise, we live in a lawless society 
and Professor Ting’s claim that if it is lawless, you will be opening 
the doors to an innumerable amount of people to come here be-
cause we have already demonstrated no willingness to enforce the 
law and we saw that happen on the southern border in Texas. 

Senator DURBIN. So you are saying enforce the law, deport the 
11 million. That is your position? 

Professor EASTMAN. I am saying, enforce the law until Congress 
changes it, yes, Senator. 

Senator DURBIN. Well I can tell you if you think that we can de-
port 11 million people without dramatic negative impacts on indi-
viduals, families and our economy than I do not believe you are in 
the world of reality. 

Professor EASTMAN. Then change the law, Senator. But do not do 
it by an executive fiat. That is the question. 

Senator DURBIN. We did it in the United States Senate. The 
House refused to act. Now we have three choices. 

Professor EASTMAN. The House had a number of bills that it sent 
up here that you refused to act on. 

Senator DURBIN. Give me an example of one on immigration. 
Professor EASTMAN. Senator, there was a STEM jobs bill that 

passed in the House that was sent here and it died even though 
everyone says they are for STEM jobs. 

Senator DURBIN. That certainly does not address all but a 
part—— 

Professor EASTMAN. No, but it is a bill that dealt with immigra-
tion which is what you asked and they sent it up here. You have 
a disagreement between this body and the other body. 

But the notion that the President can unilaterally change the 
law at his will is no part of our constitutional system. That is the 
issue we are dealing with. 

Senator DURBIN. So the 11 Presidents who have done this before 
him over a period of 60 years were all in violation of the law? 

Professor EASTMAN. No. They were not, and let me go through 
that. I am glad you asked because it is significant. 

President Eisenhower, President Kennedy, President Reagan all 
did this in dealing with their Article II powers over foreign affairs 
that deal with international humanitarian crises. That is not what 
the President here has done. 

Senator DURBIN. What about President Bush’s—— 
Professor EASTMAN. President Bush—you were not here when I 

read it, but President Bush acted pursuant to a specific statutory 
authority that gave explicit discretion to the Attorney General. No 
such statutory authority exists here. Those are dramatically dif-
ferent things if we are going to stick with the law that is on the 
books. 

Senator DURBIN. I think you are being selective in the way you 
read this. 

Professor EASTMAN. I am not being selective. 
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Senator DURBIN. I would just tell you this, prosecutorial discre-
tion is part of the executive authority. You have come out in favor 
of mass deportation. I do not think that is reasonable and I do not 
think it is good for this country. 

I also accept your challenge to do something. We did with a vote 
of 68 in favor, 14 Republicans. We passed comprehensive immigra-
tion reform. The House of Representatives refused to call it or any 
part of it and now you are telling us, well, let us leave the situation 
as it is or deport everyone who is here. Those are not acceptable 
alternatives. 

Professor EASTMAN. Neither is the President doing it on his own. 
Senator DURBIN. What the President has done is to make this a 

safer nation by putting more resources on the border, putting a 
limitation on those who are eligible to come forward, register, sub-
mit to a criminal background check and pay their taxes in America 
to work on a temporary basis. That to me is a reasonable response 
to the House’s failure to act when we passed this legislation. 

Professor EASTMAN. Senator, you said it is safer. I challenge you 
to go down to the border States of people who are dealing with the 
massive influx, the humanitarian crisis that were a direct result of 
the President’s lawlessness on the DACA program. People came 
here thinking they had a free ticket. 

Senator DURBIN. With all due respect, Professor Eastman, read 
the law. What the President said in DACA, affecting Astrid Silva, 
had a limitation and deadline on eligibility. Do not blame the 
President for what happened at the border. 

Professor EASTMAN. Well everybody in Central America thought 
that this was the ticket to salvation. 

Chairman HIRONO. I am going to give the last word to the Sen-
ator. 

Professor EASTMAN. Under DACA—I am coming. It is a humani-
tarian crisis down there that this thing created. 

Senator DURBIN. If you read the law, you know that is not true. 
Professor EASTMAN. It did not cause it, but by law—— 
Chairman HIRONO. Thank you, gentlemen. 
Senator Cornyn. 
Senator CORNYN. Well, I was kind of enjoying that, myself. 
[Laughter.] 
President Obama—under his Administration we have seen 2.5 

million people deported. No one is suggesting, as my friend from 
Illinois is, that we support mass deportations. But what we recog-
nize is when we have a conflict between what our heart tells us we 
would like to do out of a sense of simple human compassion, when 
we have a conflict between our heart and our head, that it is usu-
ally the right choice to let your head prevail. And what it calls for, 
Professor Ting, is exactly what you said, some reasonable, sensible, 
predictable policy on who we are going to allow and under what cir-
cumstances to come immigrate into our country. 

I feel like we need to have a reprise of that old ‘‘Schoolhouse 
Rock’’ song, ‘‘How a Bill Becomes a Law.’’ ‘‘Saturday Night Live’’ 
had an interesting parity of that recently because the idea from my 
friends across the aisle is that just because the Senate passed a 
comprehensive immigration reform bill and the House did not take 
it up and pass it without changing one word fast enough, that jus-
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tifies the kind of lawlessness that we have seen from this Presi-
dent. And it is just really unfortunate for many, many reasons. 

I think one of the reasons it is so unfortunate is because of the 
damage that it does to people like Ms. Silva. She may not realize 
this, but of course, it is a temporary provision. She has no oppor-
tunity under the President’s deferred action to obtain a green card 
and become an American citizen. The only way that could possibly 
happen is for Congress to pass a law allowing that. She came here 
at 4 years old with her parents. She is not culpable. She committed 
no offense in my view or in the view of the law, I believe. And we 
ought to make an accommodation for people like Ms. Silva. 

But what the President did is actually make it harder because 
he poisoned the well creating what is already a very controversial 
subject, very divisive subject and making it worse and making it 
harder for us to do what Senator Flake said he wants to do and 
what I want to do which is to take on a step-by-step basis, try to 
build consensus on different aspects of our immigration system and 
to make progress. 

So the problem with what the President did, of course, is it de-
fied what common sense tells us is going to be required for sustain-
ability of any change to our immigration system and that is con-
sensus—consensus. That is what the Constitution forces us to do 
as Members of Congress working together to pass a law and get 
the President to sign it. But the President did an end run around 
that and leaving the country divided and leaving no consensus. 

And, of course, I think Professor Ting noted this, that by putting 
5 million people ahead of the others who are waiting patiently in 
line trying to play by the rules, I think it would strike people as 
fundamentally unfair for the millions of people who have been 
waiting patiently in line and playing by the rules and I think that 
is not good. 

And as far as the disagreement with Senator Durbin, I think 
what Senator Durbin forgets is what we experienced just last 
spring when 62,000 unaccompanied minor children from October to 
springtime coming across our southwestern border to my State 
where a humanitarian crisis ensued. It is essential in any law en-
forcement scheme to have some sort of deterrence. We cannot hope, 
the police cannot hope in every instance to capture everybody who 
might be inclined to commit a crime. 

What we do is to create a system of deterrence so people do not 
start down that path in the first place. And of course, the horrors, 
experienced by these children coming up on the back of the beast 
through Mexico into the United States, subject to the tender mer-
cies of the drug cartels and other people who profit from this busi-
ness model, those are unspeakably horrific. 

So I am really not happy, as you might be able to tell, with what 
the president has done here. I think he has violated his oath. He 
has actually harmed the cause of people like Ms. Silva by making 
it harder for us to do our job. 

Let me just close on this. Under President Obama’s Executive ac-
tions, many people who have committed criminal offenses will be 
allowed to receive deferred action and employment authorization. 
Based on my reading of the DHS directive, some people convicted 
of the following crimes will be eligible for the program. 
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Are you aware—let me start with Professor Ting and Dr. East-
man—that someone who is guilty of child pornography possession, 
child abuse, assault, abduction, false imprisonment, voter fraud, 
larceny, robbery, harassment, theft, reckless driving and distribu-
tion of alcohol to minors, all of them would—according to my read-
ing of the President’s deferred action—be eligible for that program. 
Do you have the same understanding professor Ting? 

Professor TING. I am not aware of any authority that would con-
tradict what you have just said, Senator. 

Senator CORNYN. I think given the decision that Director of ICE, 
Morton, made several years ago in his first memo saying they were 
going to selectively enforce the law to return people who are picked 
up in our jails who have committed other offenses here and this 
whole idea that the President can selectively enforce our immigra-
tion laws to the tune of millions of people which in essence rep-
resents a nullification of the law, I think the President has made 
our communities much less safe and particularly the communities 
where many immigrants live who are subject to the violence and 
the crimes that the people they purport to be helping, that they 
end up being the victims of those crimes. Thank you. 

Chairman HIRONO. Senator Blumenthal. 
Senator BLUMENTHAL. Thanks very much Madam Chairwoman. 

Thank you for having this hearing. I am hopeful that in the new 
year and in the new session we will put aside some of the dif-
ferences that we have and come back to the ground that we have 
in common, the legal ground, moral ground, political ground that 
was so powerfully expressed in the bipartisan bill that we passed. 

I want to thank my colleagues across the aisle for their work and 
say to them that I look forward to a new session when we will pass 
a bill, that we will act more than talk, and that we will fulfill the 
promise of this country which is that we take advantage of the 
enormous energy and talent that immigrants bring to our land and 
that we will enable millions of people to emerge from the shadows 
and more fully participate in the greatest, strongest nation in the 
history of the world. We are a nation of immigrants and we are 
strong and great in part because we welcome immigrants. 

I have spent most of the past 40 years in law enforcement, so I 
tend to see this issue through the prism of a law enforcer. I respect 
the President’s Executive action and support it because of its effect, 
in part, on law enforcement enabling people to participate and co-
operate in law enforcement and to support the need for more infor-
mation which they are ready willing to give, but sometimes fear 
doing so because of the retribution that can come to them as a re-
sult of the laws that currently are applied. This message has been 
amplified by a number of letters that the Committee has received 
for this hearing. I would ask, Madam Chairwoman, that they be 
entered into the record—from Chief Charlie Black of the Los Ange-
les Police Department, the chief of the Kansas, Garden City Chief 
of Police James Hawkins and Richard Beale, Dayton Police Depart-
ment and a number of his colleagues. 

Chairman HIRONO [off microphone]. Without objection with a no-
tation that the Chair has the authority to dispose of—to the extent 
that they are different, without objection they will be included in 
the record. 
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Senator BLUMENTHAL. Thank you. 
[The letters appear as submissions for the record.] 
Senator BLUMENTHAL. Ms. Shuler, as you know, there has been 

a lot of criticism of the President’s program because of its supposed 
cutting opportunities of employment for ordinary working people. 
Now I would think if anyone is aware of the negative impact on 
work opportunities for working people, your members and you 
would be aware of them. What do you think of that criticism? 

Ms. SHULER. I think it is a lot about fear. We tend to want to 
paint it in a picture of us versus them and especially as people 
have struggled in recent years with the recession with employment, 
it is easy to sort of use a scare tactic to pit us against each other. 
But what we have seen is that the evidence does not support the 
notion that this will create some kind of mass unemployment. In 
fact, we think it actually will create more opportunities for people. 

I had said earlier that we are all about work opportunities and 
making sure that people who work hard are actually rewarded fair-
ly for their work and that they have access to safety protections 
and benefits. Again, we think this goes a long way. It is a step in 
the right direction to making sure that the 8 million people that 
we think out of the 11 million that are working already can actu-
ally come out of the shadows and gain access to those kinds of pro-
tections. 

Senator BLUMENTHAL. And many of them already pay taxes, but 
the ones that do not will be required to pay taxes? 

Ms. SHULER. That is right. 
Senator BLUMENTHAL. So, far from driving down wages or work-

ing conditions, you would agree, would you not, that it will actually 
enhance opportunities for average Americans and ordinary working 
people? 

Ms. SHULER. Yes, absolutely. And we have seen evidence even 
within our unions, the United Food and Commercial Workers, for 
instance, has cited that they think about 100,000 of their members 
will actually benefit from this memorandum. We know that in the 
construction industry, for example, in the State of Texas, I think 
it is 50 percent of construction is done by undocumented workers, 
20 percent overall in the country. So you can imagine what kind 
of a competitive disadvantage that can place on a contractor who 
is employing union members. We see it as an opportunity to lift the 
floor for everyone so that every contractor is competing fairly in the 
construction industry. 

Senator BLUMENTHAL. Great. Thank you so much. I thank you 
Madam Chairwoman. 

Chairman HIRONO. Senator Sessions. 
Senator SESSIONS. Thank you, Madam Chair. Thank all of you. 

This is a very interesting and important hearing. 
I do believe that, Professor Ting, you are correct. I remember in 

2007 in this room, a professor testifying on immigration said Sen-
ators tell me what you want. If you want a policy that serves the 
interests of poor people around the world, I can tell you what it is, 
admit them to the United States. If you have a policy that serves 
a national interest of the United States, then we can work together 
and I can help you craft one. 
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So I think that is our first decision. It has to be a lawful system. 
It has to be one that serves the national interest. That is what our 
people have demanded and pleaded with Congress for 40 years for 
and the politicians have refused to give it. 

There was a time, Ms. Shuler, when unions did not see it the 
way you see it today. I think you are incorrect. Professor Borhaus 
at Harvard, probably the premier student of these issues, in April 
2013 concluded—once again, consistent with his previous studies— 
on net, current immigration policy reduces the wages of U.S. work-
ers in competition with immigrants by an estimated $400 billion a 
year while increasing profits of business owners who use immi-
grant labor by an estimated $437 billion. 

So virtually all of the additional profit that goes to the busi-
nesses is paid for by reduced wages. Wages are down since 2000. 
Adjusted for inflation, they are down over $3000 since 2007, over 
$2300 since 2009. This is a huge thing. 

I do not believe we have a shortage of labor when wages are fall-
ing. I tell my business friends, you believe in the free market, 
wages are down, I do not believe we have a shortage. That has not 
been disputed. I think you owe it to your members to study this 
issue more carefully as we go forward. 

Now, Professor Eastman, you have talked about the prosecutorial 
discretion issue. As a former Federal prosecutor, I understand that. 
I think you are correct. But it is a separate issue to give work au-
thorization. Would you not agree? 

Professor EASTMAN. I do agree, Senator. And if I could correct 
something in the record before, this notion that because 30,000 of 
the DACA applicants did not receive their DACA status and that 
means it was case-by-case assessment is just wrong. The reason 
there were 30,000 that were denied is because they did not meet 
the eligibility. The numbers I have seen on those who applied and 
met all of the criteria for eligibility is that 99.7 percent of them 
were given it. That is the categorical exemption that suspends the 
law that I was talking about. 

Senator SESSIONS. Professor Ting you have studied this issue, 
you have taught it, you were Assistant INS Commissioner, Har-
vard graduate. If you move from the discretion to prosecute issue, 
which I believe and Professor Turley has asserted is an overreach 
by this Administration just as you and Professor Eastman have 
said, but let us talk about the idea that the President of the United 
States can provide a photo ID, a Social Security number, the right 
to participate in Social Security and Medicare, to receive earned in-
come tax credits, and child tax credits which are basically direct 
checks from the United States. 

You have suggested we have gone from not enforcing current law 
to the President creating by Executive order a new legal system, 
an alternative that Congress has flatly refused to pass. Would you 
comment on that? 

Professor TING. Yes. Unlike North Korea, this country is not gov-
erned by a single great leader who makes policy as he wishes. This 
country is governed by a constitutional process which specifies a 
consultative deliberative process in which a check and balance sys-
tem prevails, and which even the House of Representatives—even 
the House of Representatives has a role to play in establishing law 
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in the United States. That is a process that we should all treasure 
because it is the key to our freedom and our liberty in this country 
and we have to pay attention to it. We do not have a great leader. 
We have a constitution and we have a process. 

Senator SESSIONS. Well, it is time for somebody to stand up for 
working Americans. This country cannot absorb—there are limits 
to the number of workers this country can absorb. We just do not 
have that many jobs. 

When I travel my State, Ms. Shuler, I see robotics everywhere. 
In the next 20 years, I predict we will have twice as many widgets 
and no more workers to produce those widgets. I think that is the 
trend we face. And the idea that certain businesses feel they have 
a right to demand labor at the wages they would like to pay, I 
think should not be a position you should support. I know you have 
questioned the increases in guest workers, but I think the entire 
matter of the legitimate number of people that we can absorb effec-
tively, having the most generous policy in the world which we want 
to maintain as best we can, but I think you should consider that. 

Well, she should probably be given a chance to respond and I 
thank you for listening to me. And I do appreciate the opportunity 
for this hearing. 

Chairman HIRONO. Ms. Shuler, would you like to respond? 
Ms. SHULER. I guess I just get a couple of minutes. Yes, I would 

agree with you that wages are down and I think immigration is not 
to be blamed. I think there are so many other pieces of the econ-
omy that are not working. 

Workers have less bargaining power, I would argue, in the econ-
omy. So I think it is a bigger piece of the puzzle instead of noting 
that wages are down because you are attributing it to these immi-
gration policies that you think are going to bring in so many more 
workers. 

I think too, in terms of technology, it is something we definitely 
have our eye on and it is something we think that could also be 
an opportunity for workers as we have seen in past revolutions. 
The industrial revolution, it creates new kinds of jobs. So the no-
tion that jobs are going away because of technology that we are not 
going to have enough jobs because of it for everyone who is here 
working, I think is false. 

Senator SESSIONS. I think the challenge for us today, Madam 
Chair, is what can we do to help the American worker. They are 
the ones that have suffered. Professor Borhaus has studied this in-
tensely. He says it does pull down wages. The Federal Reserve in 
Atlanta has found that wages are pulled down by excessive flows 
of labor and if you bring in more iron, the price of iron falls. You 
bring in more labor, the price of labor falls. 

Thank you, Madam Chair. 
Chairman HIRONO. Senator Coons. 
Senator COONS. Thank you, Senator Hirono. I would like to 

thank you and Chairman Leahy for convening this important hear-
ing. 

Looking back on the 113th Congress, it was one of my proudest 
occasions serving in the Senate, working alongside you, Senator 
Hirono, and many of our colleagues, both Democrats and Repub-
licans, to advance a comprehensive immigration reform bill that 
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would have provided relief to millions of families who contribute so 
much for our country, to dramatically increase protections of our 
homeland, particularly along the southern border, and to continue 
to sustain robust economic growth. 

While the President cannot accomplish such a broad and vital 
overhaul of our badly broken immigration system on his own, I be-
lieve the President’s recent Executive actions take a step in the 
right direction. Among other benefits, the President’s actions will 
give a measure of peace and comfort to many of our Nation’s chil-
dren who currently go to bed every night worrying that one or both 
of their parents may be taken away before they wake up in the 
morning and by prioritizing, by outlining enforcement priorities 
that focus on removing convicted criminals rather than hard-
working parents, the President’s actions take a step in aligning our 
system with our values. 

I would like to thank all of the witnesses for their time and their 
testimony today. In the few minutes that I have, I would like to 
ask three questions if I might. 

First to Ms. Silva, you have spoken eloquently about the con-
tributions of undocumented people to our country, including your 
parents and their contributions to their communities. Could you 
elaborate on the experiences you have had with members of your 
community who are undocumented and the potential to boost their 
real contributions to our society through the President’s recent ac-
tions? 

Ms. SILVA. Thank you, Senator. There are, again, millions of fam-
ilies that are affected by this. We have had people that have want-
ed to start a business, but have been unable to because they lack 
the Social Security number. With this action they will be able to 
do so. I know that with deferred action we had several of our peers 
who opened up businesses and created jobs. 

The amount of people that are going to be able to go out—I know 
that we have volunteers that come to us every day and they ride 
the bus, three, four buses just to get to help us on whatever the 
issue is. This is dedication that cannot be mirrored in anything else 
and I look forward to seeing what they can apply that to but they 
have not had the opportunity to do so. But with this they will be 
able to come out of the shadows and contribute even more. 

Senator COONS. Thank you. 
Ms. SILVA. Thank you. 
Senator COONS. Ms. Shuler, what has been the AFL–CIO’s expe-

rience in advocating for workers facing dangerous work conditions 
when those same workers feared deportation if they raise any con-
cerns or the loss of their jobs or worse? How does the President’s 
Executive action impact the work environment for U.S. citizens 
currently facing a difficult or dangerous or unsustainable or inap-
propriate work conditions? 

Ms. SHULER. I think this memorandum has a tremendous im-
pact. I had mentioned earlier that as we know, fear that people 
face when they see something on the job either happening to them-
selves or coworkers, unsafe condition on the job, the last thing they 
want to do is raise it if they are an undocumented worker because 
they know that the employer has no consequence, basically, if they 
fire them at will for speaking out. So we think that this memo-



39 

randum will actually give them the freedom and the security to 
raise the issues and feel that they have those protections in place 
so that they can speak up for themselves. 

Senator COONS. Thank you. Professor Schroeder, if you would, 
the OLC opinion analyzes the immigration laws currently on the 
books and finds that those laws within themselves contain suffi-
cient delegated authority to the President to take the Executive ac-
tion he has taken with respect to immigration. The OLC does not 
take into account, however, the additional positive benefits that the 
President’s Executive actions will have on enforcement and compli-
ance with Federal tax laws, with labor laws, and with the criminal 
code. Do you believe these additional benefits would buttress the 
OLC analysis that the President is in compliance with his obliga-
tion to take care that the laws are faithfully executed? 

Professor SCHROEDER. Senator Coons, I believe that the funda-
mental question that has to be answered is whether the Depart-
ment of Homeland Security, within its existing statutory authori-
ties, can balance the competing interests in a situation like this 
and come up with the conclusion that there ought to be some de-
ferred action initiative. To the extent that there are additional pay-
offs beyond those that are taken into account in the memorandum, 
those I think we count on the favorable side of the balance. 

Senator COONS. Let me ask if I might, Madam Chair, just one 
last question. Professor, if you could just respond to some of the 
criticism from my colleagues that the President’s actions might 
allow a future President to ignore environmental laws or discrimi-
nation laws. Is that correct? 

Professor SCHROEDER. Well, Senator Coons, to a certain degree 
the answer is yes. But it is not because of anything that President 
Obama is doing. It is because of the nature prosecutorial discretion. 
We frequently see when the White House changes hands very sig-
nificant differences in enforcement policies. 

One example would be the Civil Rights Division in the Justice 
Department. Past Republican Presidents have tended to have At-
torneys General who give different priorities to the kinds of law-
suits to be brought under the civil rights laws then say President 
Obama or President Clinton. We have seen the same thing under 
the environmental statutes where different presidents have dif-
ferent enforcement priorities. 

Congress can restrict those priorities by passing legislation and 
from time to time, indeed, they have. People have talked a lot 
about our separation of powers system as if this is being torn asun-
der by what the President here is doing. In fact, enforcement dis-
cretion is an integral part of the traditional way our separation of 
powers system has operated and it does result in substantial 
changes in policy and priorities from one White House to another. 
That is entirely within the purview of a proper exercise of the 
President’s authority under the statutes the Congress has enacted. 

If Congress wants to be more precise, channel enforcement prior-
ities with more explicit language. Congress knows how to do that. 
It has done that in the past. And it is perfectly free to do that. 

Senator COONS. All right. Thank you. Thank you, Madam Chair. 
Chairman HIRONO. Senator Cruz. 
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Senator CRUZ. Thank you, Madam Chairman. Thank you and 
welcome to each of the witnesses for being here today. I think the 
topic of this hearing is exceptionally important both as a sub-
stantive policy matter, but also more importantly as a matter of 
constitutional law and the threat we are seeing to our constitu-
tional system. 

I want to begin on substance. It is my view that the modern 
Democratic Party and to a significant extent, union leadership are 
actively working contrary to the interests of working men and 
women in this country and union members. Indeed, in January 
2013, in a Rasmussen poll 90 percent of union members said that 
the reduction of illegal immigration was important to them. Like-
wise, Zogby in 2010, polling union members found 72 percent of 
union members said Americans can fill open jobs. 

My question for you, Ms. Shuler, is the AFL–CIO is here testi-
fying in favor of work authorizations for some 5 million people who 
are in this country illegally. That testimony is directly contrary to 
these strong interests and preferences of your millions of members. 
How does leadership reconcile acting against the interests and 
preferences of those millions of union members? 

Ms. SHULER. I will say that polls are subject to interpretation 
and we have seen that since this last November. We can find a poll 
that will support anything essentially. I think the journey that we 
have been on in the labor movement with regard to union members 
and the immigration issue has been a long journey and we have 
had a very diverse debate and diverse set of opinions over time 
that has evolved and I will say that we have a very robust execu-
tive council that represents, as I said earlier, 12.5 million working 
men and women and we have broad agreement that this policy that 
we are talking about, the President’s memorandum, will benefit 
workers because of the impact that a low-wage economy of people 
working in the shadows, people who are afraid to speak out and 
advocate for themselves, the impact that that has on all working 
people. 

Senator CRUZ. Thank you, Ms. Shuler. I would note that while 
some opinion polls are open to interpretation, the election we had 
in November was unambiguous. President Obama rightly said his 
policies were on the ballot across the country and the American 
people overwhelmingly rejected amnesty. I feel confident that union 
members across the country would be astonished to know that 
union bosses are more interested in loyalty to the Democratic Party 
than the union bosses are in standing up for the working men and 
women who have been struggling mightily the last 6 years. 

It would like to now turn, Professor Eastman, to the constitu-
tional and legal questions. You and I have known each other a cou-
ple of decades now. As troubling as this is on substance, and I 
think this is very troubling on substance, the broader constitu-
tional issue is even more pernicious in my view. 

Now the President, has attempted to justify unilaterally setting 
aside Federal immigration laws under the aegis of prosecutorial 
discretion. Prosecutorial discretion has long been part of what a 
prosecutor does. Prosecutors decide to allocate resources to one 
crime or another. But what the President has done here is far 
broader than prosecutorial discretion. 
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The President has not simply said we are going to focus our pros-
ecutorial resources on the most violent illegal immigrants. What 
the President has said is something qualitatively different which is 
that the Administration will issue work authorizations to some 5 
million people who are here illegally. 

Now there is no authorization in law for these work authoriza-
tions. The Administration is, for all intents and purposes, counter-
feiting immigration documents because Federal immigration law 
says quite clearly that individuals who have come to this country 
illegally are not eligible to work. 

My question to you, as a constitutional scholar: Are you aware 
of any interpretation of prosecutorial discretion that allows the 
Federal Government to issue essentially get out of jail free cards, 
work authorizations that purport on their face to authorize 5 mil-
lion people to violate the express terms of Federal law? 

Professor EASTMAN. No, Senator I do not. Let me take the exam-
ple that Professor Schroeder gave a moment ago about an Adminis-
tration that chooses to provide less enforcement resources or pri-
ority to the environmental law. 

Let us make it categorical like this one is. Say if you produce less 
than 10 million tons of pollutants a year, we are not going to pros-
ecute you. That would be pushing the envelope on prosecutorial 
discretion, but it still would not have gone as far as this has. 

To go as far as what happened here we would be giving a license 
to continue to pollute. We would give pollution permits, pollution 
validation licenses for 3 years, renewable infinitely in order to 
match what the President has done here. 

I have never seen anything like it, certainly not under the guise 
of prosecutorial discretion. No Supreme Court decision has even 
hinted that the prosecutorial discretion authority can be used so 
far. 

Senator CRUZ. And there is nothing in Federal law or the Con-
stitution that authorizes it? 

Professor EASTMAN. Nothing whatsoever here. 
Senator CRUZ. Thank you very much. 
Chairman HIRONO. Since the Chair has allowed some latitude in 

terms of the questioning and the time limits, I would like to ask 
Professor Schroeder if you would like to respond to the questions 
by Senator Cruz on the extent of limits of prosecutorial discretion. 

Professor SCHROEDER. Yes, I quite agree that work authorization 
cannot be done under enforcement discretion. And if you read the 
OLC memorandum, they do not think so either. 

They think the employment authorization documents can only be 
issued because of a provision of the statute that allows those docu-
ments to be issued if aliens fall into categories acknowledged by 
law or granted by the Attorney General. You then look to a code 
of Federal regulations provision that has been on the books for 
years and you will find that one of the enumerated categories are 
people who have received deferred action. So that is the legal basis 
for the work authorization and I quite agree it is not prosecutorial 
discretion. 

Senator CRUZ. Professor Schroeder, if I might follow up on that. 
You are right. The OLC memo grasps one portion of the statute 
which is a definitional portion that makes reference to an author-
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ization by the Attorny General. And yet under ordinary principles 
of statutory interpretation, we do not interpret one element of a 
statute to make the remainder of the statute superfluous. 

Does it strike you as a reasonable legal interpretation that the 
meaning of this one phrase in a definitional section gives the Attor-
ney General the ability to authorize any person on earth illegally 
in this country or who wants to come to this country to work? And 
if that is the case, what is the purpose of the entire remainder of 
the statute if it simply could be rewritten, the Attorney General 
may grant authorization to anybody to work, notwithstanding any 
other provision of Federal law? 

Professor SCHROEDER. No. I quite agree the Attorney General 
could not grant that to anyone. I believe that his discretion is lim-
ited by the terms of the code of Federal regulation which specifies 
categories. It does not have a provision in it that says, and anybody 
the Attorney General cares to grant documents to can also be 
granted documents. 

Senator CRUZ. So let me make sure I understand you. You say 
because the CFR, in turn the regs, seek to expand on that and say 
deferred adjudication that the Attorney Geneneral could say we are 
deferring adjudication to 7 billion people, everyone illegally in this 
country and everyone who might seek to come to this country, we 
will defer adjudication to all of them? 

Professor SCHROEDER. No. He could not do that either. But now 
you are back in prosecutorial discretion land. That would be an 
abuse of prosecutorial discretion under the language and analysis 
of the Office of Legal Counsel opinion. 

Senator CRUZ. But how is 5 million not an abuse? 
Professor SCHROEDER. Because there is a humanitarian concern 

that is reflected in Congressional policy embodied in the statute 
that is reflected in the choice that the Department of Homeland Se-
curity has made to grant deferred action to those individuals. Once 
they are in the deferred action category, they become eligible for 
work authorization pursuant to the statute and the regs that I 
have just referenced. 

Senator CRUZ. But, Professor Schroeder, I recognize that you 
agree substantively with the policy of granting amnesty and rea-
sonable minds can disagree on that. 

Professor SCHROEDER. Senator, if I may, I agree legally with the 
policy. 

Senator CRUZ. Well, my question was legally. Your answer was 
as a humanitarian matter you support it. 

Professor SCHROEDER. No. Excuse me if I misspoke. I apologize. 
The analysis of the OLC opinion requires that deferred action deci-
sions be consonant with policies that are reflected in the existing 
immigration laws. They, therefore, needed to find a justifiable hu-
manitarian concern which they did in the terms of family unifica-
tion for the classes of individuals that they are talking about, 
namely people who have one member of the family as a legal cit-
izen or legal permanent resident here and that is the justification. 

You may not like it. You may think it is overweighted by other 
concerns like the kinds that Professor Ting has expressed, but 
there is nothing in the statute that precludes that action. That ac-
tion is consonant with the stated policy and under the system of 
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separation of powers that we have; it is up to the current Adminis-
tration to make the policy call—with which people can disagre—as 
to how to implement the statute that gives the President that dis-
cretionary flexibility. That is the full dress review of the argument. 

Senator CRUZ. Your suggestion is that this—— 
Chairman HIRONO. Senator Cruz. 
Senator CRUZ [continuing]. Executive authority is authorized be-

cause it is consistent with the will of Congress? Is that really what 
you are saying? 

Professor SCHROEDER. No. I am saying that executive discretion 
is authorized—— 

Chairman HIRONO. Excuse me. 
Professor SCHROEDER. Pardon me. 
Chairman HIRONO. The Chair believes that she has given wide 

latitude on this matter and clearly there are differences of legal 
opinion that are very deeply held and felt. You can certainly sub-
mit questions, further questions, to the witnesses and for the 
record, and make any further statements. 

At this point I would like to thank all of our panelists, our testi-
fiers, and to my colleagues for—— 

Senator LEE. I would inquire of the Chairman, is there an inten-
tion for a second round of questioning to address the magnitude of 
the legal issues here? 

Chairman HIRONO. We have been going on for over 3 hours, so 
I would like to close this hearing. 

Senator LEE. So the Chairman does not want a second round of 
questions. Is that correct? 

Chairman HIRONO. The Chair believes that she has given enough 
latitude for a lot of people to go over time, so at this point, the 
Chair is going to exercise her discretion and prerogative to close 
this hearing. 

Senator LEE. Madam Chair, before we close, could I introduce 
two documents into the record? 

Chairman HIRONO. Certainly. In fact, in closing I would like to 
say that the hearing record will remain open for 1 week for the 
submission of written testimony and for the questions for the 
record. 

This hearing is adjourned. 
[Whereupon, at 4:52 p.m., the Committee was adjourned.] 
[Additional material submitted for the record follows.] 
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