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THE REGULATORY AND
ENFORCEMENT PRIORITIES OF
THE EEOC: EXAMINING THE
CONCERNS OF STAKEHOLDERS

Tuesday, June 10, 2014
House of Representatives,
Subcommittee on Workforce Protections,
Committee on Education and the Workforce,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:01 a.m., in Room
2175, Rayburn House Office Building, Hon. Tim Walberg [chair-
man of the subcommittee] presiding.

Present: Representatives Walberg, Kline, Rokita, Hudson, Court-
ney, and Takano.

Staff present: Molly Conway, Professional Staff Member; Ed
Gilroy, Director of Workforce Policy; Christie Herman, Professional
Staff Member; Benjamin Hoog, Senior Legislative Assistant;
Marvin Kaplan, Workforce Policy Counsel; Nancy Locke, Chief
Clerk; James Martin, Professional Staff Member; Zachary
McHenry, Senior Staff Assistant; Daniel Murner, Press Assistant;
Brian Newell, Communications Director; Krisann Pearce, General
Counsel; Alissa Strawcutter, Deputy Clerk; Loren Sweatt, Senior
Policy Advisor; Tylease Alli, Minority Clerk/Intern and Fellow Co-
ordinator; Melissa Greenberg, Minority Labor Policy Associate; Eu-
nice Ikene, Minority Labor Policy Associate; Brian Kennedy, Minor-
ity General Counsel; Leticia Mederos, Minority Director of Labor
Policy; Richard Miller, Minority Senior Labor Policy Advisor;
Megan O’Reilly, Minority Staff Director; and Michael Zola, Minor-
ity Deputy Staff Director.

Chairman WALBERG. A quorum being present, the subcommittee
will come to order. Good morning. I would like to welcome our
guests and thank our witnesses for joining us today. We appreciate
the time you have spared to be with us this morning. Today’s hear-
ing is part of our continued oversight of the Equal Employment Op-
portunity Commission.

Last year, we convened a hearing to broadly examine the Com-
mission’s regulatory and enforcement agenda. Members raised con-
cerns with a number of EEOC policies that many believe are not
in the best interest of workers and employers. For example, under
President Obama’s watch, EEOC has made it more difficult for em-
ployers to ensure the safety of their customers and clients. So-
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called guidance issued in 2012 severely restricts employer use of
criminal background checks during the hiring process.

All Americans expect employers to hire a safe and responsible
workforce, especially when workers are employed in areas that re-
quire the public’s trust, such as when they enter private homes,
transport children to school, or care for aging relatives. Later, we
will learn in disturbing detail why, in certain occupations, the
background check of prospective employees is critical to public safe-
ty.

Ms. Bone, we are grateful that you have joined us this morning
to share your family’s personal story. The death of your sister, Sue,
could have been prevented. We cannot fathom the pain you and
your family are forced to bear. There isn’t a member in Congress
who wouldn’t be outraged if his or her loved ones suffered the same
fate as your sister. But because of EEOC overreach, there are now
policies in place making it harder for employers to do what is right.
Some employers will simply avoid the bureaucratic hassle of con-
ducting background checks or risk of being second-guessed by the
federal government, which means more Americans might be put in
harm’s way.

Adding insult to injury, EEOC denied the public an opportunity
to comment on its radical change in policy. And we understand the
commission is considering further guidance that would hinder em-
ployers’ ability to look at the credit histories of prospective employ-
ees.

It is time for EEOC to stop this nonsense, withdraw its flawed
guidance, and ensure employers use the tools available to protect
the men and women they serve. Unfortunately, misguided regu-
latory schemes weren’t the only concerns raised at our last EEOC
hearing. We also discussed the commission’s failed approach to en-
forcement.

Instead of commission members working together to resolve
claims of discrimination raised by American workers, we have an
unaccountable general counsel pursuing cases of systemic discrimi-
nation without any allegation of wrongdoing. The results have been
disappointing, to say the least. The 6th Circuit Court of Appeals re-
cently wrote, and I quote—“EEOC brought this case on the basis
of a homemade methodology crafted by a witness with no par-
ticular expertise to craft it, administered by persons with no par-
ticular expertise to administer it, tested by no one, and accepted
only by the witness himself.”

Another federal court described an EEOC case as, and I quote
again—“theory in search of facts to support it.” Other courts have
found EEOC legal complaints as frivolous, unreasonable, and un-
tenable. Last year, we raised these and other concerns to Commis-
sion Chair Berrien and urged her to change course. Unfortunately,
our concerns continue to be ignored. I am hopeful that through to-
day’s hearing and our oversight of EEOC, the commission will
adopt a more responsible approach that better serves the needs of
workers and employers.

We are here today because we want to ensure these vital laws
and the protections they provide American workers are properly
enforced. Every American deserves a fair shot at finding a job, re-
gardless of age, disability, sex, religion, or race. When they are de-
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nied that fair shot, workers rely upon EEOC to make it right and
hold bad actors accountable. That is the mission of this important
agency, and it is our responsibility to make sure EEOC is getting
the job done. Again, I want to thank our witnesses for joining us
and for contributing to this important effort this morning.

With that, I will now yield to senior Democrat of the committee,
my colleague, Representative Joe Courtney, for his opening re-
marks.

[The statement of Chairman Walberg follows:]

Prepared Statement of Hon. Tim Walberg, Chairman, Subcommittee on
Workforce Protections

Good morning. I would like to welcome our guests and thank our witnesses for
joining us. We appreciate the time you’ve spared to be with us this morning.

Today’s hearing is part of our continued oversight of the Equal Employment Op-
portunity Commission. Last year we convened a hearing to broadly examine the
commission’s regulatory and enforcement agenda. Members raised concerns with a
number of EEOC policies that many believe are not in the best interest of workers
and employers.

For example, under President Obama’s watch, EEOC has made it more difficult
for employers to ensure the safety of their customers and clients. So-called guidance
issued in 2012 severely restricts employer use of criminal background checks during
the hiring process. All Americans expect employers to hire a safe and responsible
workforce, especially when workers are employed in areas that require the public’s
trust, such as when they enter private homes, transport children to school, or care
for aging relatives.

Later we will learn in disturbing detail why in certain occupations a background
check of prospective employees is critical to public safety. Mrs. Bone, we are grateful
you've joined us this morning to share your family’s personal story. The death of
your sister Sue could have been prevented. We cannot fathom the pain you and your
family are forced to bear.

There isn’t a member in Congress who wouldn’t be outraged if his or her loved
one suffered the same fate as your sister. But because of EEOC overreach, there
are now policies in place making it harder for employers to do what is right. Some
employers will simply avoid the bureaucratic hassle of conducting background
checks or the risk of being second-guessed by the federal government, which means
more Americans might be put in harm’s way.

Adding insult to injury, EEOC denied the public an opportunity to comment on
its radical change in policy. And we understand the commission is considering fur-
ther guidance that would hinder employers’ ability to look at the credit histories of
prospective employees. It is time for EEOC to stop this nonsense, withdraw its
flawed guidance, and ensure employers use the tools available to protect the men
and women they serve.

Unfortunately, misguided regulatory schemes weren’t the only concerns raised at
our last EEOC hearing. We also discussed the commission’s failed approach to en-
forcement. Instead of commission members working together to resolve claims of
discrimination raised by American workers, we have an unaccountable general
counsel pursuing cases of systemic discrimination without any allegation of wrong-
doing. The results have been disappointing to say the least.

The Sixth Circuit Court of Appeals recently wrote, “EEOC brought this case on
the basis of a homemade methodology, crafted by a witness with no particular ex-
pertise to craft it, administered by persons with no particular expertise to admin-
ister it, tested by no one, and accepted only by the witness himself.” Another federal
court described an EEOC case as a “theory in search of facts to support it.” Other
courts have found EEOC legal complaints as frivolous, unreasonable, and untenable.

Last year, we raised these and other concerns to Commission Chair Berrien and
urged her to change course. Unfortunately, our concerns continue to be ignored. I
am hopeful that through today’s hearing and our oversight of EEOC, the commis-
sion will adopt a more responsible approach that better serves the needs of workers
and employers.

We are here today because we want to ensure these vital laws — and the protec-
tions they provide American workers — are properly enforced. Every American de-
serves a fair shot at finding a job — regardless of age, disability, sex, religion, or
race. When they are denied that fair shot, workers rely upon EEOC to make it right
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and hold bad actors accountable. That is the mission of this important agency, and
it’s our responsibility to make sure EEOC is getting the job done.

Again, I want to thank our witnesses for joining us and for contributing to this
important effort. With that, I will now yield to the senior Democrat of the sub-
committee, my colleague Representative Joe Courtney, for his opening remarks.

Mr. COURTNEY. Thank you, Mr. Chairman, for the opportunity to
address the committee. And, again, I want to begin by thanking the
witnesses for being here this morning. Particularly, again, as the
Chairman, Ms. Bone, for your amazing courage to take a horrible
tragedy and really try and turn it into a positive outcome in terms
of educating the public and, certainly, people who are close to the
workplace. So thank you for being here today.

I have to say, though, I am a little disappointed, Mr. Chairman,
that, you know, in the name of oversight we are holding a hearing
today, you know—and we heard sort of some of the opening flavor
of this hearing, where the majority, for some reason, didn’t feel
that it was appropriate to invite the agency itself to come here and
actually directly address the questions that are being raised this
morning. It is true we had a hearing last year with the chair-
woman who, again, had pretty much taken over just recently.

If there are concerns that members want to raise I totally sup-
port the fact that we should have these types of questions ex-
changed. But the problem is, is if you don’t have the agency here
to answer them, then I really am very puzzled at why we think
this is somehow going to benefit the process. We have about 50
days left in this Congress which, again, is going to go down in his-
tory as one of the least productive congresses ever. The Do Nothing
Congress of Harry Truman passed over 400 pieces of legislation.
We barely got over the 100 mark in terms of measures that are
going to get passed.

And, again, I have no problem with spending the time here this
morning. But frankly, there are other issues which this sub-
committee should be taking up that directly fall under our jurisdic-
tion. Such as the fact that we have not raised the minimum wage
since 2007. We have over 190 House members that have signed a
discharge petition to just simply ask for a vote in the House. We
have not even had a hearing on this issue in this subcommittee.

So yes, let’s hold this hearing today. Let’s flush out all the issues.
But let’s talk about other issues that members—your colleagues
that are elected to represent their constituents—have been des-
perately pleading to have consideration. I see Ms. Olson here today
from the U.S. Chamber of Commerce. A week ago last Friday I ad-
dressed the eastern Connecticut Chamber of Commerce, which is
an affiliate of the Chamber. We have large companies like General
Dynamics and Pfizer, small startups that are part of it. The num-
ber one workforce issue that they asked me is why has the House
not taken up the bipartisan immigration reform issue.

Why are we still holding back the U.S. economy, which CBO has
told us will grow if we pass the bipartisan Senate bill, cut the def-
icit, and solve tremendous workforce shortages in areas of hospi-
tality, agriculture, in terms of some high-tech sectors of our econ-
omy; the pharmaceutical industry, which is, you know, very preva-
lent in the state of Connecticut. Again, 192 members of the House
have signed a discharge petition to bring up that bill, and we have
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not even had a hearing on the House in the last year-and-a-half;
not one on that issue.

So yes, let’s hold this hearing today. Let’s talk about these
issues. But the fact of the matter is, is this majority has cut off
consideration of issues that directly affect working people in work-
ing families in terms of raising their wages for the first time in 7
years; helping employers deal with workforce shortages that the
Immigration Reform Bill would directly address. And, again, the
Chamber has been very strong in terms of saying that we should
d% tflis for the benefit of your members and for the country as a
whole.

And as long as we are talking about background checks, I come
from Connecticut, okay? Which is where the Sandy Hook shooting
took place a year ago last December. We have a background check
system that law enforcement has told us is broken in terms of peo-
ple getting access to firearms who do not—who should not get that
access because they do have felony records, they do have mental ill-
ness, they have conditions which we should be strengthening and
systems that we should be strengthening to make sure that yes, we
should have customers safe but we also should have the public
safe.

We should have schoolchildren safe in this country. And, again,
we have not had a single hearing in this Congress to deal with
background checks for an issue which 80 percent of the public sup-
ports. So yes, let’s have this hearing today and we will flush out
these issues and talk about it. But, again, I would plead with the
chairman that we should a) on this committee, take up issues that
your colleagues have asked for consideration in terms of minimum
wage.

That your leadership should take up immigration reform now so
that we can help grow this economy.

And for the sake of all victims of violence in this country we
should strengthen background checks for the purchase and acquisi-
tion and ownership of dangerous firearms.

I yield back the balance of my time.

[The statement of Mr. Courtney follows:]

Prepared Statement of Hon. Joe Courtney, Senior Democratic Member,
Subcommittee on Workforce Protections

Good morning. I want to thank Chairman Walberg for calling today’s hearing to
examine the important work of the Equal Employment Opportunity Commission.

I also want to thank the witnesses for being here this morning to testify on civil
rights and the efforts of the EEOC.

As we go through the day’s proceedings, I'd be remiss if I didn’t note that we just
celebrated the 50th Anniversary of the Civil Rights Act of 1964, which ushered in
an era of significant opportunity and change.

The following year, 1965, the EEOC opened its doors, charged with the mission
of ending employment discrimination through enforcement of the nation’s equal em-
ployment opportunity laws.

The work of the EEOC remains as critical today as it was five decades ago, par-
ticularly when we look to the challenges facing the unemployed in our nation.

The economy has improved drastically since the depths of the recession. Last
month, the overall unemployment rate stabilized at 6.3 percent. While this is still
unacceptably high, the unemployment rate for minorities is even more appalling:
11.5 percent of African Americans and 7.7 percent of Hispanics in this country were
out of work as of May.

And we know, as labor economists and experts point to, discrimination remains
one of factors for the disparity.
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For those who are skeptical about the mission of the EEOC, I would remind them
that the EEOC’s work is essential and responds to a serious problem in our country:
workplace discrimination.

Every worker in this country—whether a job applicant or employee—has the right
(tio bﬁ tre}fted fairly in the workplace and judged solely upon his or her ability to

o the job.

The foundation of our civil rights laws is to ensure that all Americans have the
opportunity to participate in and contribute to society, while being able to provide
for themselves and their families.

Unfortunately, far too often workers are not hired, paid less or fired from their
jobs because they are female, or pregnant, or African American, or have a disability.

The EEOC plays a vital role in ensuring fairness and equal opportunity in the
workplace. It enforces some of the country’s most important federal laws, ones that
prohibit discrimination against an employee or job applicant because of that per-
son’s race, color, religion, sex, national origin, age, disability or genetic information.

Despite these protections, nearly 93,000 new charges of discrimination were filed
with the EEOC last year. Among those, the EEOC received:

* over 67,000 Title VII charges, alleging some forms of discrimination based on
race, color, sex, religion, or national origin. 3,146 of those charges alleged color-
based discrimination;

* over 300 Genetic Information Nondiscrimination Act (GINA) charges; and

* 1,019 Equal Pay Act charges;

And to be clear, the EEOC works diligently to settle many of these cases before
they reach litigation. As I understand, litigation is always viewed as a last resort
and is brought in less than 1% of charges with merit.

But litigation is sometimes necessary to ensuring compliance with our anti-dis-
crimination laws, and to stopping and discouraging unlawful discriminatory prac-
tices.

Congress also has a responsibility to ensure that American workers, should they
become victims of workplace discrimination, have means of seeking justice.

Here we are, six months away from the end of the 113th Congress, and we have
yet to act on any meaningful update to our civil rights laws.

The fact is that, despite the progress we have made in the last 50 years, there
is still much left to be done. And I believe there are many issues where Democrats
and Republicans can join together to strengthen our civil rights laws.

The Employment Nondiscrimination Act, which I am proud to cosponsor, would
prohibit discrimination in the workplace because of someone’s sexual orientation or
gender identity and enjoys support from both Democratic and Republican co-spon-
SOTs.

I urge Chairman Walberg and Chairman Kline to work with Representatives Polis
and Ros-Lehtinen, the bill’s bipartisan sponsors, to bring this long overdue legisla-
tion back before the Committee for immediate consideration.

In addition, the Paycheck Fairness Act—which has been passed twice by this
House on a bipartisan basis—should be brought up for immediate consideration so
that gender-based pay discrimination is finally put on equal footing with other civil
rights violations in the workplace.

These efforts should be the topic of this hearing. We should be seeking opportuni-
ties to together to strengthen and update this nation’s civil rights laws.

Thank you Mr. Chairman. And thanks again to our witnesses for your participa-
tion.

Chairman WALBERG. I thank the gentleman. And your points are
duly noted. I would just add that this is a process. And as I said
in my opening statements, we are still waiting for some of the ac-
tion that we requested when we had the EEOC in front of us that
still have not been dealt with.

As far as a do-nothing Congress, I would hesitate to use that
term when, in fact, in a bipartisan way this House has done an
awful lot of work, hundreds of bills sent to the Senate, many of
which are bipartisan in effort and in vote.

So if we would amend that to be a bipartisan—or a do-nothing
Senate, I would approve of it even more so. But that will be a de-
bate for another day. Pursuant to committee rule 7(c), all members
will be permitted to submit written statements to be included in
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the permanent hearing record. And without objection, the hearing
record will remain open for 14 days to allow statements, questions
for the record, and other extraneous material referenced during the
hearing to be submitted in the official hearing record.

And now I have the privilege of introducing our panel that have
taken their time and submitted to our request to come here. And
we appreciate that. First, Ms. Camille Olson is a partner at
Seyfarth Shaw in Chicago, Illinois, my hometown, as we discussed
earlier. She will be testifying on behalf of the U.S. Chamber of
Commerce. Welcome.

Mr. Todd McCracken is the president of the National Small Busi-
ness Association in Washington, D.C. Thanks for being here. Ms.
Sherrilyn Ifill—did I get that right—Ifill is the president and direc-
tor of the NAACP legal defense and educational fund in New York,
New York. Welcome.

And finally, Ms. Lucia Bone is the founder of the Sue Weaver
C.A.U.S.E. in Flower Mound, Texas. Welcome.

Before I recognize each of you to provide your testimony, most
of you are aware that you will have a 5-minute time period to give
your testimony. Your full testimony, written, is recorded and will
be for our use. When you begin the light be at the green. When you
see it turn yellow, that means you have approximately 1 minute
left to conclude your comments. And I would ask you to try to keep
within that 5-minute time period. The same will be for our com-
mittee, when we have the opportunity to question you. We will
have 5 minutes, as well.

So now let me recognize our first witness, Ms. Olson? Micro-
phone, is that on?

STATEMENT OF MS. CAMILLE OLSON, PARTNER, SEYFARTH
SHAW LLP, CHICAGO, ILLINOIS

Ms. OLsON. Would you like me to start over? Thanks.

Good morning. Thank you, Chairman Walberg, Ranking Member
Courtney, and other committee members. I am testifying on behalf
of the U.S. Chamber of Commerce, the world’s largest business fed-
eration. I chair the chamber’s Employment Opportunity Policy Sub-
(é%mmittee, and I am also a partner with the law firm of Seyfarth

aw.

The Chamber is a long-standing supporter of reasonable and nec-
essary steps to achieve the goal of equal employment opportunity
for all. However, the Chamber has serious concerns as to how fed-
eral nondiscrimination laws are currently being administered and
enforced by the EEOC.

Loosely defined and overly broad, grants of authority to agency
officers have resulted in an EEOC that prioritizes expansive en-
forcement, aggressive litigation and punishment over education, co-
operation, and conciliation. The EEOC is failing in its fundamental
roles, failing to properly and timely investigate charges, failing to
conciliate in good faith and failing to effectively litigate. As a con-
sequence, the EEOC is failing in its core mission: to effectively en-
force Title VII and other nondiscrimination laws.

First, EEOC has not fulfilled its mandate to properly litigate and
investigate charges. Investigation abuses include those experienced
by Chamber members as well as those relied upon by courts to
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grant summary judgment in an employer’s favor in multi-plaintiff
litigation initiated by the EEOC.

At EEOC meetings in 2012 and 2013, both plaintiff and manage-
ment attorneys confronted EEOC commissioners with complaints
that investigations were too long, inconsistent and of questionable
quality. To date, the EEOC has failed to address those concerns by
providing investigators with timeliness standards for a definition of
a quality, limited investigation.

Second, too often the EEOC has prioritized litigation over its
statutory mandate to conciliate, refusing to engage in meaningful
conciliation negotiations and exchanges of information during con-
ciliation. EEOC now contends that conciliation obligations are ex-
empt from judicial review. EEOC v. CRST is one stark example of
the damage done by the EEOC’s misplaced priorities. The 8th Cir-
cuit Court of Appeals dismissed an EEOC case involving over 150
women because the EEOC’s failure to conciliate and its, quote, un-
quote—“stonewalling,” sanctioning the EEOC $4.7 million.

Third, numerous EEOC cases have been initiated without com-
mission authorization. And many have been adjudged by federal
district courts across the United States to be frivolous, unreason-
able and without foundation. In the last two years alone, the EEOC
has been ordered to pay employers over $5.6 million as a result of
its litigation failures. A Michigan federal court described the
EEOC’s actions as, quote—“lacking foundation from the beginning.”
While a New York federal court criticized the EEOC for its, quote—
“sue first, prove later approach.”

In EEOC litigation challenging an employer’s use of background
checks, Ohio and Maryland federal courts independently criticized
the EEOC for using a, quote—“homemade method of proof that the
EEOC itself prohibits,” noting that the EEOC was suing employers
for the same type of background checks that the EEOC itself uses.

The Maryland court characterized the EEOC’s analysis as con-
taining a mind-boggling number of errors, laughable, skewed and
an egregious example of scientific dishonesty.

Of particular concern is the EEOC’s extensive delegation of au-
thority to the general counsel in bringing litigation. Given the sig-
nificant expenditure of resources by all parties in systemic and
multi-plaintiff cases, and in light of the EEOC’s recent history of
litigation failures, the Chamber urges that all multi-plaintiff litiga-
tion be submitted to the commissioners for approval prior to initi-
ation.

The EEOC does not report the results of one of its most impor-
tant legal enforcement methods, the amicus curiae briefs it files in
cases raising novel or important issues of law. In 2013, the EEOC’s
positions were rejected in eight of the 10 substantive positions it
advanced through its amicus briefs. In four of these, the Supreme
Court and courts of appeals also rejected relevant provisions in the
EEOC’s underlying enforcement guidance. In one case, the Su-
preme Court characterized the EEOC’s underlying enforcement
guidance as, quote—“a proposed standard of remarkable ambi-
guity,” while in another the Supreme Court rejected EEOC’s en-
forcement guidance, explaining it’s positions were circular and
unpersuasive.
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The EEOC’s amicus litigation program was an overwhelming
failure, leaving employers searching as to where to find accurate,
reliable guidance on their obligations under federal nondiscrimina-
tion laws. I have submitted for the record written testimony, as
well as the Chamber’s recently published paper that details the
EEOC’s unreasonable enforcement efforts and misplaced priorities
in all three phases of its statutory mandate. For these reasons, the
Chamber calls for increased oversight by the commissioners and a
refocusing of EEOC’s priorities toward its fundamental statutory
responsibilities.

Thank you for the opportunity to share some of these concerns
with you today.

[The statement of Ms. Olson follows:]



Statement
of the

U.S. Chamber
of Commerce

ON:

TO:

BY:

DATE:

THE REGULATORY AND ENFORCEMENT
PRIORITIES OF THE EEOC: EXAMINING THE
CONCERNS OF STAKEHOLDERS

THE UNITED STATES HOUSE OF
REPRESENTATIVES COMMITTEE ON EDUCATION
AND THE WORKFORCE SUBCOMMITTEE ON
WORKFORCE PROTECTIONS

CAMILLE A. OLSON, SEYFARTH SHAW LLP
JUNE 10, 2014

The Chamber’s mission 1s o advance humam progress (hrough an economic,
political and soctal system based on individuad freedom,
fncentive. inddative, opportusity and wsponsibility.



11

The U.S. Chamber of Commerce is the world’s largest business federation, representing
mare than three million businesses and organizations of cvery size, sector, and region.

More than 96 percent of the Chamber’s members arc small businesses with 100 or fewer
employecs, 70 percent of which have 10 or fewer employecs. Yet, virtually all of the nation’s
largest companies are also active members. We are particularly cognizant of the problems of
smallcr businesses, as well as issues facing the busincss community at large.

Besides representing a cross-section of the American business community in terms of’
number of employees, the Chamber represents a wide management spectrum by type of business
and location, Each major classitication of American business — manufacturing, retailing,
services, construction, wholesaling, and finance — is represented, Also, the Chamber has
substantial membership in all 50 states.

The Chamber’s international reach is substantial as well. It believes that global
interdependence provides an opportunity, not a threat, In addition to the Chamber of
Commerce's 96 American Chambers of Commerce abroad, an increasing number of members
are engaged in the export and import of both goods and services and have ongoing investment
activities. The Chamber favors strengthened international competitiveness and opposcs artificial
U.S. and foreign barriers to international business.

Positions on national issues are developed by a cross-section of Chamber members
serving on committees, subcommittees, and task forces. More than 1,000 business people
participate in this process.
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TESTIMONY OF CAMILLE A. OLSON

BEFORE THE UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON EDUCATION AND THE WORKFORCE
SUBCOMMITTEE ON WORKFORCE PROTECTIONS

THE REGULATORY AND ENFORCEMENT PRIORITIES OF THE EEOC:
EXAMINING THE CONCERNS OF STAKEHOLDERS

JUNE 10, 2014

Good morning Mr. Chairman and members of the Subcommittee. On behalf of the
United States Chamber of Commerce, | am pleased to provide testimony of stakeholder concerns
regarding recent Equal Employment Opportunity Commission (“EEOQC™) actions relating to its
statutory mandate to: (1) properly investigate charges and reach a determination as promptly as
possible, (2) endeavor to eliminate any alleged unlawful practice through informal methods
including coneiliation and persuasion, and (3) ensure compliance with federal equal employment
opportunity laws through meritorious direct party litigation and amicus participation in federal
courts as well as the promulgation of enforcement guidance containing legitimate interpretations
of federal employment discrimination laws.'

Congress empowered the EEOC ““to prevent unlawful employment practices by
employers.™ The EEQC administers Title V11 of the Civil Rights Act of 1964, as amended
(~Title VII™). the Equal Pay Act (*“EPA™). the Americans with Disabilities Act ("ADA™), and the
Age Discrimination in Employment Act (*ADEA™), among other federal employment
discrimination laws. The Chamber is a long-standing supporter of reasonable and necessary

: ) . .
" I'am Chairwoman of the Chamber’s equal employment opportunity policy subcommittee. The
Chamber is the world’s largest business federation, representing more than three million
businesses and organizations of every size, industry sector, and geographical region. Tam also a
partner with the law firm of Seyfarth Shaw LLP, where [ chair the Labor and Employment
Department’s Complex Discrimination Litigation Practice Group. In addition to my litigation
practice, which has specialized in representing local and national companies in federal court
litigation involving claims of employment discrimination, [ also represent employers in
designing, reviewing, and evaluating their employment practices to ensure compliance with
federal and local equal employment opportunity laws. [ have represented business and human
resource organizations as amicus curiae in landmark employment cases, including Wal-Mart v.
Dukes, eral., 131 8. Ct. 2541 (2011), and also teach federal equal employment opportunity law
topics at Loyola University Chicago School of Law.

I would like to acknowledge Seyfarth Shaw LLP attorneys Lawrence Z. Lorber, Paul H. Kehoe,
Richard B. Lapp, and Chris DeGroff, as well as Jae S, Um for their invaluable assistance in the
preparation of this testimony.

242 U.S.C. § 2000e-5(a).
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steps designed to achieve the goal of equal employment opportunity for all.” However, the
Chamber has serious concerns as to how these laws are currently being administered and
enforced by the EEOC. Loosely-defined and overly broad grants of authority to agency officers
have created an administrative climate at the EEOC which prioritizes expansive enforcement,
aggressive litigation and punishment over education, cooperation and conciliation.

Yet, a properly functioning EEOC is critical for employees and employers alike. An
EEOC that timely investigates charges and objectively applies the law to the facts of each charge
provides employees with critical information about their rights, and employers with critical
guidance as to their obligations under applicable law. Congressionally-mandated bona fide
EEQC conciliation and other dispute resolution processes can quickiy eradicate and remedy an
uniawful practice, while also instructing employers as to their lcgal obligations regarding
individual employment decisions and compliant employment policies. The EEOC’s vigorous
pursuit of cases where unlawful discrimination has occurred as the end stage of enforcement
protects affected workers and ensures employer compliance with federal laws.

As described by the Supreme Court, “[tthe EEOC does not function simply as a vehicle
for conducting litigation on behalf of private parties; it is a federal administrative agency charged
with the responsibility of investigating claims of employment discrimination and settling
disputes, if possible, in an informal, non-coercive fashion. Unlike the typical litigant . . . the
EEOC is required by law to refrain from commencing a civil action until it has discharged its
administrative duties.™

Attached to my testimony is the Chamber’s recently-published Paper entitled: “A
Review of Enforcement and Litigation Strategy During the Obama Administration - A Misuse of
Authority” {(June 2014) (“Chamber’s EEOC Enforcement Paper™). The Chamber's EEOC
Enforcement Paper details unreasonable enforcement efforts by the EEOC during the Obama
Administration as documented in federal court decisions and as conveyed to the Chamber by its
members. The analysis reveals the EEOC’s litigation priorities have included: pursuing
investigations and settiements despite clear evidence that the alleged adverse action was not
discriminatory and bringing and continuing litigation described as frivolous, unreasonable and
without foundation by federal district court judges.” In addition, the Chamber’s analysis of 2013
court cases reveals the EEOC’s priority is often to advance dubious legal theories in both its

* For example, the Chamber worked closely with the disability community to reach a
compromise that resulted in the bi-partisan passage of the Americans with Disabilitics Act
Amendments Act of 2008 (FADAAA™).

* Occidental Life Insurance Co. of California v. EEOC, 432 U.S. 355, 368 (1977).

’ Since January 2013 the EEOC has been increasingly eriticized by numerous courts throughout
the country that have sanctioned the EEOC for its overzealous litigation tactics, awarding nearly
six million dollars in attorneys” fees and costs to employers as a result of the EEOC’s
inappropriate litigation.

(o™
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enforcement guidance and amicus litigation program.6 For these reasons, the EEOC and its
priorities deserve greater attention and oversight. My testimony will include highlights of the
Chamber’s EEOC Enforcement Paper in two parts: The EEOC’s Investigation and Conciliation
Record and the EEOC’s Private Party and Amicus Litigation Record.’

The EEQC s Investigation and Conciliation Record

EEQC Investigaiions

Title VI requires the EEOC to “make its determination on reasonable cause as promptly
as possible and, so far as practicable, not fater than one hundred and twenty days from the filing
of the charge.” Yet, Chamber members, as well as plaintiff and management attorneys and courts
have uniformly criticized the EEOC for investigations that are dilatory, inconsistent and of
questionable quality.Ei

Chamber members have voiced concern over numerous examples of EEOC enforcement
tactics during the EEOC’s investigation and attempts 1o resolve pending charges of
discrimination.” Thosc abuses can be grouped in the following three categories: abuses relating
to an investigator’s conduct during an investigation; abuses relating to an investigator’s conduct
during a fact-finding conference; and abuses relating to an investigator’s unwillingness to fairly
mediate or negotiate a resolution of a charge.

Examples of EEOC enforcement abuses refating to an investigator’s conduct during an
investigation include: pursuing investigations despite clear evidence that an employee’s
termination was not discriminatory (including challenging a termination based on video
capturing the charging party displaying pornography around the workplace); several examples of
instances where employers have been required to submit detaifed position statements,

®The EEOC’s amicus curige program (“amicus”) is one of its most important legal enforcement
methods. In 2013, the EEOC s amicus program was a complete failure — not only were the
EEOC’s amicus positions rejected, the United States Supreme Court and the Courts of Appeals
also rejected relevant provisions in the EEOC’s underlying Enforcement Guidance documents,
compliance manual positions, and policy statcients under Title VIl and the ADA. The courts’
rejection of the EEOC s underlying regulatory guidance leaves employers searching as to where
to find accurate, reliable guidance on their fegal obligations under federal non-discrimination
laws. See 12-14 infia and Chamber’s EEOC Enforcement Paper at 18-25.

1 request that the Subcommittee accept my written testimony as well as the Chamber’s EEOC
Enforcement Paper as part of the written record of today’s Hearing.

¥ See Meeting Transcript of EEOC”s July 18, 2012 - Public Input into the Development of
EEOC’s Strategic Enforcement Plan Meeting at hitp://www.ceoc.gov/eeoc/meetings/7-18-
12/transcript.cfm and Meeting Transcript of EEQOC’s March 20, 2013 - Development of a
Quality Control Plan for Private Sector Investigations and Conciliations Mceting at
http://www eeoc.gov/ecoc/meetings/3-20-13/transcript.cfim,

? See Chamber's EEOC Enforcement Paper at 2-4.
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information and documents relating to employees’ claims that they had been terminated
uniawfully when they were either still employed or had resigned voluntarily (resulting in the
expenditure of thousands of dollars in legal fees); requiring the production of workplace policies
completely irrelevant to the underlying charge; serving subpoenas for information or documents
that were not previously requested by the investigator; communicating directly with employer
agents though notified that the employer was represented by counsel; refusing to grant
extensions of time to produce information or documents requested because, as a blanket rule,
“extensions are not granted™; refusing to provide charging parties or employers with information
regarding the case status while it is open; and refusing to close cases that are several years old,
preferring instead to continually send employers additional requests for information.

Some employers have gone on the offensive against inappropriate EEOC enforcement
tactics. including Case New Holland ("CNH™. In Case New Holland, Ine. v. EEOC,"™ CNH
filed a lawsuit against the EEOC claiming it violated the Administrative Procedure Act and the
U.S. Constitution during its investigation of an alleged age discrimination complaint.
Specifically, CNH challenged the EEOC’s unannounced surprise delivery of 1300 spam-like
emails to CNH managers and employees to “troll” for potential class members at the employees’
work email addresses, demanding that they cease their work to communicate with the EEOC on
an attached questionnaire."

The Code of Federal Regulations sets forth express guidelines for the EEOC’s
investigation of charges of discrimination. [t states:

The agency must develop an impartial and appropriate factual record upon which to
make findings on the claims raised by the complaint. An appropriate factual record is
defined in the regulations as one that allows a reasonable fact finder to draw conclusions
as to wh]gthcr discrimination occurred. Investigations are conducted by the respondent
agency. -

Various issues have also arisen with respect to EEOC enforcement abuses relating to an
investigator’s conduct during a fact-finding conference, including: requiring mandatory
conferences; holding the conference prior to the start of the investigation and without first
receiving an employer’s position statement or statement of facts; conducting the conferences in a
confrontational manner (aggressively questioning employer representatives, but not charging
party); and refusing to allow an employer’s representative to speak during the conference.

Additional EEOC enforcement abuses during settfement conversations include: urging
an ecmployer in writing to accept a mid-five figure settlement with respect to a charge based on a
variety of alleged bad facts the EEQC claimed showed discrimination (though the EEOC had not
at that time issued a determination letter), and, when the employer rejected the offer, days later
dismissing the charge as without reasonable cause to believe discrimination existed; refusing to

" No. 13-cv-01176 (D.D.C. filed Aug, 1, 2013).
" Chamber’s EEOC Enforcement Paper at 10-11,

220 C.F.R. § 1614.108(b) (emphasis added).
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engage in a mediation with the employer, claiming the employer did not negotiate in good faith,
notwithstanding the same investigator had a few months earlier mediated successfully with the
same employer; demanding short turnarounds on any proposed conciliation counteroffers, even
though the EEOC’s response time for conciliation communications has taken several months;
and refusals to provide employers in conciliation and settlement negotiations with information to
support the underlying findings or requested relief or appropriate ways to revise policies or
practices to comply with non-discrimination laws.

Consistent with the experience of Chamber members, at various Commission meetings
aimed at developing the Commission’s Strategic Enforcement Plan and Quality Control Plan,
Commissioners were confronted with rare agreement between the plaintiff and management bars
that the EEOCs investigations are too long, inconsistent, and of questionable quality.”” The
meeting attendees stressed that the EEOC should focus its resources on its priorities and
introduced the concept of a “quality, limited investigation™ for remaining charges.
Unfortunately, the EEOC’s recently-released draft Quality Control Plan (*"QCP”) that is intended
to set quality standards for investigations and conciliations does not offer timeliness guidelines
for quality investigations nor a definition of a “quality, limited investigation.” "

Recently, and with more frequency, the sufficiency or the appropriateness of the EEOC’s
pre-suit obligations have becn successfully challenged by employers in courts. “Before the
EEQC is able to file a lawsuit in its name, it must establish that it has met four conditions
precedent. namely: the existence of a timely charge of discrimination, the fact that EEOC
conducted an investigation, issued a reasonable cause determination, and attempted conciliation
prior to filing suit.”'> The most recent example of EEOC abuse in the investigation context
occurred in EEQC v, Sterling Jewelers, Inc., a nationwide class action alleging discriminatory
pay practices against femate employecs,” While 19 female employees from various states filed
charges with the EEOC claiming pay-related sex discrimination, the EEOC filed suit on behalf of
a nationwide class. However, rather than conducting a bona fide investigation, the EEOC in
making its reasonable causing finding simply relied on reports prepared by plaintiffs’ counsel
and “experts.” The federal district court rejected this tactic and granted summary judgment in
favor of Sterling because the EEOC failed to demonstrate that it had conducted any investigation
into claims of company-wide pay and promotion discrimination on a nationwide basis as

1 See Meeting Transcript of LEOC’s July 18, 2012 - Public Input into the Development of
EEQC’s Strategic Enforcement Plan Meeting at http://www.eeoc.gov/ceoc/mectings/7-18-
{2/transcript.cfm and Meeting Transcript of EEOC’s March 20, 2013 - Development of a
Quality Control Plan for Private Sector Investigations and Conciliations Meeting at
http://www.ceoc.gov/ceoc/meetings/3-20-13/transcript.ctfm.

" Instead, the QCP adopts an “I know it when 1 see it” standard that offers no guidance to the
field other than to correctly fill out a charge form and apply the law (o the facts.

' 1d. at 359-60; 42 U.S.C. §2000¢-5(b).

"% EEOC v. Sterling Jewelers, Ine., No. 08-706, 2014 WL, 916450, at *1 (W.D.N.Y. Mar. 10,
2014).
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opposed to merely being spoon fed unvetted information from plaintiffs’ lawyers before filing a
lawsuit.'?

Notwithstanding the above failures in the EEOC’s investigative processes, the EEOC is
unwilling or unable to provide guidance to ensure investigations are run with the utmost
professionalism, quality, and consistency throughout the country. The Chamber urges Congress
to install much needed common sense safeguards within the EEQC if the EEOC continucs to
ignore these issues.

EEQC Conciliations

Before filing a suit, Title V1I requires that the EEOC “endeavor to eliminate any...
unlawful emF‘loymcnl practice by informal methods of conference, conciliation, and
persuasion.”™ " That serves all sides — employees, employers and courts. Needless, expensive,
protracted litigation should be avoided if compliance can be obtained through informal means.

Despite this statutory language, the EEOC rejects the notion that its statutory obligation is
subject to judicial review; rather, the EEOC contends that courts must simply accept the EEOC’s
assurance it occurred. Courts, however, are empowered to enforce the law, review agency
decisions and ensure that agencies do not exceed their statutory boundaries. Making compliance
with a statute unreviewable is to make a violation of that statute irremediable. No legitimate
reason exists to exempt the EEOC’s statutory obligation to conciliate from judicial review, while
other statutory requircments — charge requirements, time limits and notice rules — are routinely
subject to judicial review.

In fact, when Congress amended Title VI in 1972 granting litigation authority to the
EEQC, it considered exempting the EEOC’s conciliation efforts from judicial review. For
example, an early version of the bill expressly stated that the EEOC may proceed with a suit if it
cannot secure “a conciliation agreement acceptable to the Commission, which determination
shall not be subject 1o review.”"" (emphasis added.) However, as ultimately passed, the 1972
Amendments did not exempt conciliation from judicial review and Title V1I does not contain that
italicized language above, showing that Congress intended that there be appropriate judicial
oversight of EEOC conciliation activities.*®

For the last forty years, courts have routinely reviewed whether the EEOC has
sufficiently complied with conciliation obligations. Recently, in EEOQC v. CRST Van Expedited,
Tne. 2" the Eighth Circuit Court of Appeals largely affirmed a district court’s dismissal of an

Y1

42 U.S.C. § 2000e-5(b).
9'§.2515, 92d Cong. § 4(1) (1971).
42 11.S.C. § 2000e-5(1)(1).

" 679 F.3d 657, 676-77 (8th Cir, 2012).
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EEOQC class action complaint which alleged sexual harassment of behalf of 154 women where
the EEOC failed to identify the alleged victims during conciliation. The Eighth Circuit held that
the EEOC stonewalled the company by making no meaningful attempt to conciliate and
described the EEOCs tactic of seeking redress for victims identified after the beginning of
litigation as follows:

There was a clear and present danger that this case would drag on for years as the
EEOC conducted wide-ranging discovery and continued 1o identify allegedly
aggrieved persons. The EEOC’s litigation strategy was untenable: CRST faced a
continuously moving target of allegedly aggrieved persons, the risk of never-
ending discovery and indefinite continuance of trial.”2

As a result, the district court sanctioned the EEQC and awarded $4.7 million dollars to CRST for
attorneys’ fees and expenses.® In addition to taxpayers having to fund the sanction against the
EEOC for abusing the very statute it enforces, 153 alleged victims® claims were dismissed
without a hearing on the merits — a stark example of the harm caused by the EEOC’s improper
litigation tactics. Judicial review is a meaningful and real check and balance over agency abuse.
Without it, tactics like those in the CRST case would go unchecked.

Yet a recent Seventh Circuit Court of Appeals case, EEOC v. Mach Mining, LLC, 738
F.3d 171, 184 (7th Cir. 2013) rejected this safeguard and held conciliation was not subject to
Jjudicial review, creating a split among the Circuit Courts of Appeals regarding the issue of
whether the EEOC’s conciliation obligations are subject to judicial review, as courts in the
Second, Fourth, Fifth, Sixth, Tenth, and Efeventh Circuils2J had all determined that the EEOC’s
conciliation obligations were subject to review under varying standards,

The House of Representatives recognized the dangers created where there is no
meaningful, bona fide conciliation. Thus on May 30, 2014, it voted on a bipartisan basis to
approve the fiscal year 2015 Commerce, Justice, Science Appropriations bill.” The report
accompanying the bill provided as follows:

2 1d. at 676.

B EEOC v. CRST Van Expedited, Inc., No. 07-CV-95-LRR, 2013 WL 3984478, at *21 (N.D.
fowa Aug. 1, 2013).

** The Second, Fifth, and Eleventh Circuits evaluate conciliation under a searching three-part
inquiry. EEQC v. Asplundh Tree Expert Co., 340 F.3d 1256, 1259 (1 1th Cir. 2003); EEOC v.
Johnson & Higgins, Inc., 91 F.3d 1529, 1534 (2d Cir. 1996); EEQC v. Klingler Efec. Corp., 636
F.2d 104, 107 (5th Cir. 1981). The Fourth, Sixth, and Tenth Circuits require instead that the
EEQC's efforts meet a minimal level of good faith. EEQC v. Keco Indus., Inc., 748 F.2d 1097,
1102 (6th Cir. 1984); EEOC v. Radiator Specialty Co., 610 F.2d 178, 183 (4th Cir. 1979); EEOCC
v. Zia Co., 582 F.2d 527, 533 (10th Cir. 1978). As opposed to the EEOC’s positions in these
cases promoting a particular judicial standard of review of its conciliation efforts, today the
EEOC asserts its efforts are not subject to judicial review.

* H. Rep. No. 113-448, at 83-84 (2014).
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The Committee is concerned with the EEOC s pursuit of litigation absent good
faith conciliation efforts. The Committee directs the EEOC to engage in such
efforts before undertaking litigation and to report, no later than 90 days after
enactment of this Act, on how it ensures that conciliation efforts arc pursued in
good faith,*

The EEQC should not be permitted to ignore Title VII’s plain language, nor should
courts abdicate their responsibilities in determining whether an executive branch agency
complied with its statutory requirements. Yet, that is what the EEOC argues in courts
throughout the country and in its brief filed in response to Mach Mining's petition for writ of
certiorart currently pending before the United States Supreme Court.*” Courts have an important
role in ensuring that any agency, including the EEOC, does not manipulate, abuse, or evade its
statutory duty.

The EEQC's Private Party and dmicus Litigation Record

Recently, multiple federal courts have sanctioned the EEOC in connection with its
investigatory and litigation tactics. In the last two years, the EEQC has been ordered to pay
employers over $5.6 million dollars as a result of its improper litigation and conciliation
efforts.  Five recent cases are of immediate note in which courts sanctioned the EEQC for
its: failure to follow appropriate procedures before instituting litigation, failure o appropriately
litigate the case, and failure to reasonably assess the appropriateness of continuingé its litigation
once it became clear in discovery that its complaint’s theory had no basis in fact,

*4d

* On December 20, 2013, the Seventh Circuit Court of Appeals broke from over 40 years of

jurisprudence by holding that the EEQC"s pre-conciliation efforts were not subject to judicial

review at all in EEOC v. Mach Mining, LLC, 738 F.3d 171, 184 (7th Cir. 2013). See Brief for
the Respondent at 7-13, Mach Mining, LLC v. EEOC, (No. 13-1019) (May 27, 2014).

* In EEOC v, CRST Van Expedited, Inc., 2013 U.S. Dist. LEXIS 107822 (N.D. lowa Aug. 1,
2013), the court ordered the EEOQC to pay $4.7 million in attorneys’ fees, expenses and costs to
the employer it sued based on its failure to conciliate before instituting fitigation. In EEQC v.
Bloomberg LP, 2013 WL 4799150 (S.D.N.Y ., Sept. 9, 2013), the court invited the employer to
file a motion for attornevs’ fees based on the EEOC’s inappropriate conciliation and litigation
conduct. In EEQC v. Womble Carlyle Sandridge & Rice, LLP, 2014 WL 37860 (M.D.N.C., Jan.
6, 2014), a magistrate judge imposed sanctions of approximately $23,000 against the EEOC for
spoliation of evidence where the claimant destroyed documents during litigation relevant to her
duty to mitigate damages. In KEOQC v. Peoplemark, Inc., 732 ¥.3d 584 (6th Cir. Oct. 7, 2013),
the court upheld a fee award of $751,942 for continuing to pursue litigation based on a blanket
no hiring policy for ex-convicts where no such policy existed and the EEOC obtained
information during discovery that disproved its factual basis for its complaint. In EEQOC v,
TriCore Reference Laboratories, No. 11-2096, 2012 WL 3518580 (10th Cir. 2012), the Tenth
Cireuit Court of Appeals affirmed summary judgment for the employer determining that no
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The $5.6 million sanctions against the EEOC does not take into account the value of the
Commission’s resources (in attorney and other staff time, hard litigation and expert witness and
other costs and the opportunity costs of pursuing frivolous cases). In addition, therc are no
available estimates on the resources expended by the EEOC in connection with a number of
other high profile losses suffered by the EEOC on its most highly publicized cases during the last
vear, including most recently, the dismissal of EEOC’s nationwide sex discrimination litigation
against Sterling Jewelers for its failure to investigate the alleged systemic aflegations in the case
before initiating litigation (EEOC v. Sierling Jewelers, Inc. W.D.N.Y. No. 08-706 3/10/2014).

Reestablishing The Commission's Oversight of The Initiation of Multi-Plaintiff Litigation

Title V11 confers authority to initiate litigation to the five-member Equal Employment
Opportunity Commission. Title Vil authorizes the EEOC’s General Counsel to “conduct™
litigation. Yet today, the overwhelming majority of EEOC-initiated litigation is initiated
throughout the United States by EEOC Local District offices, without review and a grant of
authority from the Commission.

This has not always been the case, In 1995, the Commissioners delegated their authority
to initiate litigation to the General Counsel, who subsequently delegated much of that authority
to the district offices. Since then, the Commission has only exercised authority to initiate
litigation in some but not all cases involving a major expenditure of resources, cases presenting a
developing area of the law, cases likely to present a public controversy, and cases where an
EEOQC amicus bricf is sought.

in the carly- to mid-2000s, as many as 75-80 litigation reccommendations were submitted
annually to the Commission for authorization. Yet, in recent years, the number has decreased
dramatically. In the three-year period covering 2010, 2011 and 2012, a total of approximately 15
cases (of any tvpe) were submitted to the Commission for authorization. In late 2012, the EEOC
adopted its Strategic Enforcement Plan, which continued the EEOC’s focus on systemic
litigation. but slightly modified the delegation of authority to the General Counsel, which
required “most” systemic cases to be submitted to the Commission for review. Overall, the
Commission required a minimum of 15 cases, one from each district office, be presented for
review cach fiscal year. In fiscal year 2013, the CEOC filed 21 systemic cases and 21 non-
systemic multi-plaintiff cases. Based on information provided before each public Commission
meeting, it is clear that many of these cases were initiated by the district offices without approval
from the Commission.

Given the significant expenditure of resources by both the EEOC and private employers
in connection with multi-plaintiff cases in 2013, the Chamber urges that all multi-plaintiff
litigation be submitted to the Commissioners for review and approval prior to initiation of
litigation.

material issue of fact remained, and awarded $140,371 in attorneys” fees to the employer based
on the EEQC"s pursuit of a failure to accommodate claim with no basis in fact.
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Private Party Litigation Failures

Despite significant budgetary increases in 2009 and 2010,% and consistent funding at
high tevels since, EEOC litigation is down almost 35%.” Since April 2010, however, the
number of cases that the EEQC has lost due to litigation abuscs is troubling.”

For example, in a race discrimination case, the EEOC alleged that a staffing company’s
blanket policy of not hiring individuals with a criminal record had a disparate impact on African-
Americans.”? However, the company simply did not have a blanket no-hire policy. Despite
becoming aware of the fatal false premise of its case during discovery, the EEOC continued to
litigate anyway, The U.S, District Court for the Western District of Michigan determined that
“this is one of those cascs where the complaint turned out to be without foundation from the
beginning.” As a result, the court ordered the EEOC to pay a total of $751,942.48 for
deliberately causing the company to incur attorneys’ fees and expert fees after the agency learned
that the company did not have the blanket no-hire policy.

A federal court in New York dismissed a pregnancy discrimination lawsuit filed by the
EEOC, granting summary judgment for the employer. ruling that the EEOC did not present
sufficient evidence to establish that, once again, the employer engaged in a pattern or practice of
pregnancy discrimination.® The EEOC, which represented 600 women against the employer,
based its claim on anecdotal accounts that the company did not provide a sufficient work-life
balance tor mothers working there. The court ruled that the law does not mandate work-life
balance. The court criticized the EEOC for using a “sue-first, prove later” approach, noting that,
“"J"accuse!” is not enough in court. Evidence is requircd."“

Similarly, in a case alleging discrimination under the ADA, the EEOC continued to
litigate even when it became clear that the case had no merit.™ Specifically, the EEOC admitted
that the alleged victim of discrimination could not perform the essential functions of the job but

¥ See hitp:/iwww.eeoc.goviecoc/plan/budgetandstaffing.cfim. Between fiscal year 2008 and
fiscal year 2010, the EEOQC’s budget increased by over $38M or 11.5%.

* See http://www.eeoc.goviecoc/statistics/enforcement/litigation.cfm. In fiscal year 2008, the
EEOC filed 290 merits cases. In fiscal years 2012 and 2013, the EEOC filed 122 and 133 mocrits
cases, respectively.

! For additional analysis regarding the EEOC’s litigation abuses, see the Chamber’s EEOC
Enforcement Paper at 7-11.

2 EEQC v. Peoplemark, Inc., 2011 U.S, Dist, LEXIS 38696 (W.D. Mich. Mar. 31, 2011).

3 EEOC v. Bloomberg LP, 2013 U.S. Dist. LEXIS 128388 (S.D.N.Y., Sept. 9, 2013); EEOC v,
Bloomberg L.P., 778 F. Supp. 2d 458, 462 (S.D.N.Y. 2011).

I,

3 EEOC v. Tricore Reference Laboratories, 2012 U.S. App. LEXIS 17200 (107 Cir. 2012),
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“continued to litigate the , . . claims after it became clear there were no grounds upon which to
proceed.” Thus, the EEOC’s claims were “frivolous, unreasonable and without foundation.”
The district court dismissed the claim and awarded the employer over $140,000 in attorneys’
fees and costs. The Court of Appeals affirmed.*®

While litigating disparate impact claims, which do not require that the EEOC prove
intentional discrimination against any alleged victim, the EEOC has fared no better. For
example, in an Ohio case alleging that an employer’s use of credit background checks violated
Title V1L, the Sixth Circuit affirmed summary judgment because the EEOC lacked sufficient
evidence to even form a prima facie case of diserimination. There, the EEQC used a novel “race
rating” system to establish that the credit background check had a disparate impact against
minority applicants. While castigating the EEOC for using a “homemade” method that the
EEOC itself prohibits, the Sixth Circuit noted that “[iln this case the EEOC sued defendants for
using the same type of background check that the EEOC itself uses.” The Wall Street Journal
called the Sixth Circuit’s opinion *The Opinion of the Year”.”’

In a Maryland case alleging that an employer’s criminal background policy had a
disparate impact on minoritics, the EEOC attempted to prove its case through hiring statistics.
Unable to establish a prima facie case of discrimination, the court awarded summary judgment
for the employer. The court found that EEOC’s expert analysis contained a “mind-boggling
number of errors.” The court also found the EEQC’s statistical evidence to be “skewed,” “rife
with analytical errors,” “laughable,” and “an egregious example of scientific dishonesty.”
Accordingly, the court dismnissed the case, noting that, “The story of the present action has been
that of a theory in scarch of facts to support it.” When bringing costly litigation, the
Government’s representative needs to be held to a standard higher than “laughable™ or
“scientifically dishonest.”
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EEOC abuses can also be found during the discovery phase of litigation. For example, in
EEOC v. Honeybaked Han™, a Calorado district court sanctioned the EEOC for its efforts to
evade discovery where the EEQC was “negligent in its discovery obligations, dilatory in
cooperating with defense counsel, and somewhat cavalier in its responsibility to the United
States District Court[.]” In EEOC v. Womble Carlyle Sandridge & Rice, LLP,*® a North Carolina
court sanctioned the EEOC almost $23,000 for the charging party’s destruction of evidence after
the EEOC had initiated litigation, laying blame for the destruction on the EEOC’s attorneys.

3 14
*7 http://online.wsj.com/newsfarticles/SB 100014240527023045 1250457949 1860052683 1 76.
¥ EEOC v. Freeman, 961 F, Supp. 2d 783, 797-799 (D. Md. 2013).

¥ EEOC v. Original Honeyhaked Ham Company of Georgia, Inc., 2013 U.S. Dist. LEXIS 26887
(D. Colo. Feb 27, 2013).

*® EEOC v. Womble Carlyle Sandridge & Rice, LLP, 13-CV-46 (M.D.N.C. Jan. 6, 2014); sce
also EEOC v, Womble Carlvle Sandridge & Rice, LLP, 13-CV-46 (M.D.N.C. April 29, 2014).
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The EEOC s Failed Amicus Progrcmz"“

Not only has the EEOC been unsuccessful in its major cases in which it is a party, the
EEOC's amicus curiae program was equally unsuccessful in 2013. One of the most important
legal enforcement methods available to the EEOC is its amicus curiae program.42 Amicus briefs
are “friend of the court” briefs filed by the EEOC “in a case that raises novel or important issues
of faw™ that fall within EEOC’s t:r{pems&43 The EEOC has an exhaustive approval process for
amicus participation, with all recommendations in favor of amiicus participation approved by a
majority of the five-member Commission. Amicus briefs are part of the EEOC’s targeted and
integrated approach to law enforcement, focused on the EEOC’s priorities, and often scek
judicial approval of EEOC positions contained in its enforcement guidelines and policy
statements.

in 2013, the U.S. Supreme Court and five Courts of Appeals decided 13 cases in which
the EEOC filed amicus briefs. To be sure, three of the 13 cases raised contested procedural
issues on which the EEOC s amicus position prevailcd44 Ten of the cases involved substantive
issues of the appropriate interpretations of applicable federal law.* The EEOC’s position was

# For a more in depth analysis of the EEOC’s failed amicus program, sec the Chamber’s EEOC
Enforcement Paper at 18-25.

*2 The EEOC has not included information regarding its 2013 amicus record on its website, in its
2013 PAR, orin its General Counsel’s Law360 article criticizing other analyses of the EEOC’s
litigation record as failing to perform a comprehensive review of all 2013 EEOC litigation
efforts. Without considering the EEOC’s 2013 amicus record, its General Counsel asserted that
when one reviewed the EEOC’s entire record instead of a few EEOC losses still on appeal,
“...we [EEOC] have a record of success in reversing adverse decisions when a case moves to the
appellate court,™). P. David Lopez, 'EKOC Overreach’ Analysis Distorted The Record, LAW360
(Jan. 3, 2014, 12:17 PM).

# See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, AMICUS CURIAE PROGRAM, (Jan.
15.2014), available at http://www.ceoc.gov/eeoc/litigationfamicus.cfm.

* The EEOC prevailed on procedural arguments in the following three amicus cases in 2013
Mandel v M&Q Packaging Corp., 706 F.3d 157 (3d Cir, Jan. 14, 2013) (adopting the EEOC
position that the district court erred in refusing to consider evidence of harassment over 300 days
old in this hostile work environment claim); Boaz v. FedEx Customer Info. Svs., Inc., 725 F.3d
603 (6th Cir. Aug. 6, 2013) (adopting DOL & EEOC argument that an employment contract
cannot shorten the statute of limitations under the EPA or FLSAY; Ellis v. Ethicon, Inc., 529 Fed.
Appx. 310 (3d Cir. Jul. 9, 2013) (adopting the EEOC argument that reinstatement can be an
appropriate remedy).

* The EEOC’s substantive arguments were rejected in the following eight amicus decisions in
2013: Vance v. Ball State Univ., 133 S. Ct. 2434 (Jun. 24, 2013) (rejecting EEOC Enforcement
Guidance definition of “supervisor” under Title VII when determining vicarious liability for
unlawful harassment); Univ. of Texas Southwestern Med. Ctr. v, Nassar, 133 S, Ct. 2517 (Jun.
24, 2013) (rejecting EEOC Enforcement Guidance that the motivating factor standard applies to

iz
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rejected in eight of the ten substantive positions it advanced in the appeliate courts. In
comparison, the United States Chamber of Commerce (“*Chamber”) filed amicus curige briefs in
three of these same cases, with a 100% success rate.*®

The Supreme Court itself rejected two long-held EEOQC guidance positions. First, in
Fance v. Ball State Univ., the Supreme Court rejected the EEQC’s expansive definition of
“supervisor” and held that an employer may be vicariously liable for an employee’s unlawful
harassment only when that employee has the employer’s authorization to effect significant
changes in employment status of the employee (such as hiring, firing, promoting, demoting or
significantly changing their responsibilities or employee benefits).*’ Sccond, in Univ, of Texas
Southwestern Med. Cir. v. Nussar, the Supreme Court rejected EEQC’s amicus position and held
that in a Title VII retaliation claim, the plaintiff must prove that the harm would not have
occurred “but for” the employer's retaliatory motive.”

The Supreme Court’s adverse rulings in 2013 striking down EEOC guidance were not an
anomaly. In 2012, the Supreme Court unanimously rejected the EEOC’s pesition that the

retaliation claims); Basden v. Prof. Transportation, Inc., 714 F.3d 1034 (7th Cir. May 8, 2013)
(rejecting EEOC Enforcement Guidance that attendance is not an essential function of the job);
D.R. Horton, Inc. v. NLRB, 737 F.3d 344 (5th Cir, Dec. 3, 2013) (rejecting the position offered in
a joint brief filed by the EEOC and DOL while the proceedings were before the NLRB that
arbitration agreements are inconsistent with federal law); Sutherland v. Ernst & Young LLP, 726
[.3d 290 (2d Cir. Aug. 9, 2013) (rejecting the EEOC’s argument, filed jointly with the DOL, that
arbitration agreements barring class claims are impermissible); McKinley v. Skyline Chili, Inc.,
2013 WL 4436537 (6th Cir. Aug. 21, 2013) (affirming summary judgment for the employer
because loss of confidence and poor performance were not pretextual reasons for termination);
Foco v. Freudenberg-NOK Gen. P'ship, 2013 WL 6171410 (6th Cir. Nov. 25, 2013) (affirming
summary judgment for the employer as the pay disparity was based on something other than
sex); Bailey v. Real Time Staffing Servs., Inc., 2013 WL 5811647 (6th Cir. Oct. 29, 2013)
(affirming summary judgment for the employer because the employee’s failed drug test, even if
caused by medication taken to treat HIV, was a legitimate, non-discriminatory reason for
termination). The EEOC prevailed on substantive amicus arguments in only two cases in 2013:
Waldo v. Consumers Energy Co., 726 F.3d 802 (6th Cir. Aug. 9, 2013) (adopting the EEQC’s
argument that a sexual harassment victim does not need to prove that the harassment
unreasonably interfered with her work performance, only that work conditions were
discriminatorily altered) and Latowski v, Northwoods Nursing Cir., 2013 WL 6727331 (6th Cir.
Dec. 23, 2013) (reversing summary judgment for employer on a pregnancy discrimination claim
where a fact issue existed regarding whether the employer’s proffered reason for terminating
plaintiff was pretextual).

*“ The U.S. Chamber of Commerce filed amicus briefs in Vance v. Ball State Univ., Univ. of
Texas Southwestern Med. Ctr. v. Nassar and DR Horton v. NLRB.

7 Vance, 133 S. Ct. at 2454,

“* Nagsar, 133 S. Ct. at 2533-34,
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ministerial exception did not apply to ADA retaliation cases.* In 2009, the Supreme Court
rejected the EEOC’s position that the mixed motive instruction was permissible under the
ADEA, which the EEQC had argued as amicus before the Eighth Circuit Court of Appeals and in
which the Department of Justice appeared as amicus at the Supreme Court,™

In addition to the Supreme Court rejecting EEOC guidance, the Courts of Appeals
rejected the EEQC’s substantive positions found in its Enforcement Guidance: Reasonable
Accommodation and Undue Hardship Under the Americans With Disabilities Act’ as well as the
EEOC’s Policy Statement on Mandatory Binding Arbitration of Employment Discrimination
Disputes.” For example, in Basden v. Prof. Transportation, Inc.,” the Seventh Circuit rejected
the EEOC’s much maligned position that attendance is not an essential function of a job. In D.R.
Horton v. NLRB,* the Fifth Circuit Court of Appeals rejected the EEOC’s policy position that
arbitration agreements are inconsistent with federal civil rights laws.

Whether the EEOC’s amicus program’s success is measured on a pure numerical win/loss
basis, or on the importance of the substantive interpretations of federai faw it supported in its
amicus efforts, one thing is clear: it was an overwhelming failure. More important, however, is
that courts consistently rejected substantive policy positions adopted by the EEOC, which creates
an untenable atmosphere for employers and employees, both of whom are {eft searching for
reliable guidance on rights and obligations under federal employment civil rights laws, The
EEOC has abandoned its role as neutral enforcer of the plain language of the law to an overly
aggressive litigant, seeking to make law through cases, not legislation.

Expansive Enforcement Guidance

As is clear from the appellate courts’ rejection of EEOC guidance, emplovers find
themselves between a rock and a hard place when it comecs to determining whether 1o revise
policies and practices to conform to new EEQC enforcement guidance. Guidance represents not
the law, but the EEOC’s view of the faw. Employers look to the EEOC for thought-based,
reasonable guidance to assist their compliance efforts. An individual expects that the EEQOC

* Hosanna-Tubor Evangelical Lutheran Churchv. EEOC, 132 8. Ct. 694, 707 (2012).
% Gross v. FRI Services, Inc., 557 U.S. 167,173 (2009).

UL, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, ENFORCEMENT GUIDANCE:
REASONABLE ACCOMMODATION AND UNDUE HARDSHIP UNDER THE AMERICANS WITH
DISABILITIES ACT, (Oct. 17, 2002), available at
http://'www.ccoc.gov/policy/docs/accommodation.html.

1.8, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, POLICY STATEMENT ON MANDATORY
BINDING ARBITRATION OF EMPLOYMENT DISCRIMINATION DISPUTES AS A CONDITION OF
EmpLoyMmenT, (Jul. 10, 1997), available at http:/www.ccoc.gov/policy/docs/mandarb.himl.

3 714 F.3d 1034, 1037 (7th Cir. May 8, 2013).

M 737 F.3d 344, 360 (5th Cir. Dec. 3, 2013).
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provides reliable guidance outlining his or her rights under the statutes within its jurisdiction.
However, when any enforcement guidance strays from the statutory intent and is ultimately
struck down by the Supreme Court or a Circuit Court of Appeals, the EEOC has failed all of its
stakeholders and its congressional mandate.

One potential reason for the continued disregard of EEOC guidance is because it adopts
substantive policy positions that create compliance requirements without the benefit of public
comment.”® This is contrary to the strong policy favering pre-adoption notice and comment on
guidance documents. OMB’s “Final Bulletin for Agency Good Guidance Practices” states:

Pre-adoption notice-and-comment can be most helpful for significant guidance
documents that are particularly complex, novel, consequential, or controversial.
Agencies also are encouraged to consider notice-and-comment procedures for
interpretive significant guidance documents that effectively would extend the
scope of the jurisdiction the agency will excrcise, alter the obligations or
liabilities of private parties, or modify the terms under which the agency will
grant entitlements. As it does for legislative rules, providing pre-adoption
opportunity for comment on significant guidanee documents can increase the
quality of the guidance and provide for greater public confidence in and
acceptance of the ultimate agency_}udgments.“’

For example, one intended audience for any EEOC enforcement guidance is the EEOC
investigators, who are trained to implement the relevant guidance document in their day-to-day
investigations. EEOC investigators will determine whether reasonable cause exists that
discrimination occurred based on an employer’s compliance with the relevant enforcement
guidance, essentially equating compliance with a guidance document as compliance with a
statute. During an investigation, employers are held to the standards set forth in the EEOC’s
guidance documents. As many guidance documents take expansive views of rights and
obligations under the law, it allows investigators to build large systemic cases on guestionable
theories that force employers to settle before or in the early stages of litigation.

In April 2012, the EEOC adopted its Enforcement Guidance on the Consideration of
Arrest and Conviction Records in Employment Decisions Under Title VII of the Civil Rights Act
of 1964, This guidance was not issued for notice and comment pursuant to OMB’s Final
Bulletin for Agency Good Guidance Practices. The rule contained in this guidance is relatively
simple ~ employers commit race discrimination if they choose to hire applicants without criminal

* Notably, the EEOC placed complete drafts of its Strategic Plan and Strategic Enforcement
Plan for public comment. See http://www.eeoc.gov/eeoc/mnewsroom/1-18-11a.cfm and
hitp://'www.ecoc.gov/ceoc/newsroom/release/9-4-12c.cfm. [t did not provide a complete draft of
either its draft Quality Control Plan, enforcement guidance related to the use of criminal
convictions, anticipated guidance related pregnancy discrimination, or other draft guidance
documents regarding credit background checks or under reasonable accommodation
requirements under the ADA.

* Office of Management and Budget, Final Bulletin for Agency Good Guidance Practices, 72
Fed. Reg. 3432, 3438 (Jan. 25, 2007).
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histories over applicants with criminal historics unless the employer conducts a highly subjective
individualized assessment of the applicant with a criminal history. If the applicant with a
criminal history is excluded after an employer considers these factors, presumptively no race
discrimination exists. If the applicant is excluded without an individualized assessment,
presumptively race discrimination exists. However, there is no individualized assessment
requirement under Title VII. The EEOC fails to provide any justification for this logical flaw —
that an unsuccessful applicant who received an individualized assessment is not discriminated
against while an unsuccessful applicant who did not receive an individualized assessment has
been discriminated against.

A second flaw in the EEOC’s guidance is its treatment of state faws. While Title V1
does contain a provision that Title VI supersedes state law only where a state or local law
requires or permits an act that would violate Title VILY the EEOC provides no guidance on how
an employer should weigh competing federal and state interests, other than fo say that an
employcer will have to cstablish that a screen bascd on state law is job-related and consistent with
business necessity. It is an expensive endeavor for a nursing home or other health care facility tc
show that not hiring a serial rapist or drug dealer pursuant to state law is job-related and
consistent with business necessity, yet that is what this guidance contemplates.

Finally, the EEQC gives short shrift to common sense cmployer concerns — workplace
safety and the hiring of violent felons, sexual harassment eoncerns and the hiring of rapists, trust
and reliability in one’s workforce. In classic “Do as [ say not as I do™ fashion, the EEOC itself
conducts criminal background checks on potential hires because a history or pattern of criminal
activity creates doubt about a person’s judgment, honesty, reliability and trustworthiness.

In addition to the poor showings in court, the EEOC continues to send mixed signals
regarding the efficacy of its guidance positions. For example, in the Stare of Texas v. EEOC
litigation, the EEOC describes its guidance documents as “lack]ing] the force of law.™* Yet,
only months later, the Solicitor General of the United States asked that the Supreme Court not to
grant a writ of certiorari in Young v. United Parcel Service because the EEOC is about to issue
enforcement guidance on the issue.” Note the inherent inconsistency in those positions.
Employers are forced to comply with policy positions set for in enforcement guidance
documents, while the EEOC argues in court that those positions have no foree of law, while at
the same time the Department of Justice requests that the Supreme Court deny granting a writ of
certiorari in Young because the EEOC’s anticipated guidance will resolve the issue.

742 U.8.C. § 2000¢-7.

*¥ See EEOC’s Memorandum in Support of Motion to Dismiss, No. 5:13-CV-235 C, at 7 (N.D.
Tex 2013).

** Amicus Brief for the United States at 21-22, ‘oung v. United Parcel Service, Inc., No. 12-
1226 (May 19, 2014). Notably, the EEOC is not a signatory to that brief, indicating that at least
three Commissioners do not with the argument set forth by the Department of Justice.
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Conclusion

Combating discrimination in the workplace is a worthy goal and one that the U.S.
Chamber of Commerce supports. However, the EEOC’s abusive enforcement tactics must be
addressed. While fedcral judges have pushed back in certain cases, the EEOC clearly has not
received the message. Moreover, relying on federal court judges as the final check on EEOC
enforcement is often a case of “too little, too late™; by that time. employers have already spent
significant time and resources defending themselves against unmeritorious allegations and the
EEOC’s misplaced priorities and overzealous litigation tactics leave fewer resources and longer
delays in investigating and resolving meritorious discrimination allegations and providing
employers with accurate guidance around which to shape their workplace policies. We
encourage the EEOC to adopt institutional procedures to provide for internal accountability,
more efficient usc of resources and adherence to its own statutory conciliation and other
obligations. If the EEOC continues to ignore the problem, we encourage Congress to use its
oversight authority to install much needed safeguards within the EEOC.

Mr. Chairman and members of the Committee, thank you for the opportunity to share
some of those concerns with you today. Please do not hesitate to contact me or the Chamber’s
[.abor, Immigration, and Employee Benefits Division if we can be of further assistance in this
matter.

cc: Randel K. Johnson, Esq.



29

A Review of Enforcement and Litigation Strategy during
the Obama Administration—A Misuse of Authority

June 2014



30

Executive Summary

Much of the visible, public debate in Washington, DC over policy issues focuses on
the machinations on Capitol Hill: what bill is introduced; what bill is defeated; what bill
can’t get past a motion to proceed; what bill may actually become law; and what bill is
simply being offered to score political points against the opposing party with no real
chance of passage. While sometimes the substance changes, the procedural back and forth
largely remains the same.

This is perhaps more true for the employment area than inany other areas, as new
major employment laws are relatively rare. Indeed, the real day-te-day substantive “action”
of employment law is far removed from the Congress and lies in the enforcement agencies
and in the courts. On a continuum, agency action can primarily focus on the issuance of
regulations, such as at the Department of Labor, or on the development of caselaw such as
at the National Labor Relations Board, or somewhere in between. Policy interpretations
which are neither regulations nor caselaw provide their own gloss of quasi legal
requirements that employers must be aware of. Enforcement theories developed by the
agencies and advanced in the courts under the claim of legitimate interpretation of the
enabling statute, a regulation or past case underpin an agency’s overall strategy to advance
its views, This can be done in many ways but is typically done through direct party
litigation or amicus briefs where an agency weighs in on cases to advance a certain legal
proposition—in the hope a court will adopt it—and therefore lay the brick for future
enforcement directions. Driving all these is an agency’s general view of whether itis to bea
relative neutral arbiter of the law or an aggressive advocate for one party or the other. And
this view can and will change depending on whether the agency is pursuing a case, such as
through the general counsel’s office, or is sitting in review of a case.

9

Unfortunately, while developments on Capitol Hill are relatively easy to track and
summarize, it is very difficult to track and analyze an agency’s overall approach to
enforcing the law, simply because agency actions are on multiple fronts across the entire
country, often siloed into many individual cases.

This paper attempts to meet that challenge and create an understandable narrative
providing an overview of the enforcement and litigation strategies of the Equal
Employment Opportunity Commission {“EEOC” or “Commission”) during the Obama
Administration. The analysis reveals an agency which often advances questionable
enforcement tactics and legal theories. We cannot claim that this analysis reviews every
enforcement action or case brought by the EEOC, but the study certainly documents that
this is an agency that deserves greater attention and aversight as it claims to promote its
critical agenda of equal employment opportunity.

The first part of the paper examines unrecasonable enforcement efforts of the EEOC,
as detailed by federal courts and as conveyed to us by Chamber members. Some of the
findings are as follows:
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e EEOC will pursue investigations despite clear evidence that any alleged adverse
action was not discriminatory-—such as terminating an employee caught on
videotape leaving pornography around the workplace.

« EEOC investigators propose large settlement figures, only to dismiss the case
entirely upon rejection of the offer, making the whole basis of the original
settlement offer intellectually dishonest and turning a supposedly neutral
investigation into nothing more than a “shakedown.”

» Afederal case in which the judge criticized EEOC for using a “sue-first, prove later”
approach.

« A federal case brought by EEOC which the judge described as “one of those cases
where the complaint turned out to be without foundation from the beginning.”

e Afederal case in which the judge criticized EEOC for continuing “to litigate the ...
claims after it became clear there were no grounds upon which to proceed,”
describing the EEOC’s claims as “frivolous, unreasonable and without foundation.”

The second part of the paper reviews the EEOC’s unsuccessful 2013 amicus program, in
which its legal interpretations were rejected by federal courts approximately 80% of the
time,

e In 2013, the United States Supreme Court, and five different federal courts of
appeals collectively decided thirteen cases in which EEOC filed amicus briefs.

« With the exception of one case in which EEOC filed an amicus in support of neither
party, all amicus briefs were filed by EEQC in support of a private plaintiff’s position;
none in support of a private emplover’s position.

e _Ten of the cases involved substantive issues of the appropriate interpretations of
applicable federal law. EEQC's position was rejected in eight of the ten substantive
positions it advanced in the appellate courts.

» Infour of the mostimportant and far reaching discrimination and harassment
interpretations advanced by EEQC’s amicus participation -- not only was EEOC's
amicus position rejected, the United States Supreme Court and the Courts of Appeals

also rejected relevant provisions in EEQC’s underlying Enforcement Guidance

documents, compliance manual positions, and policy statements.

In closing, I would like to acknowledge the many members of the U.S, Chamber's
Labor Relations Committee for their contributions to this report and, in particular, Camille
Olson, Chair of the Chamber’s Equal Employment Opportunity Subcommittee, for her
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detailed comments and analysis. Lastly, I would be remiss not to thank James Plunkett,
Director of Labor Policy for the Chamber, for his on-going efforts in bringing this report to
completion.

Sincerely,

Randel K. Johnson
Senior Vice President
Labor, Immigration and Emiployee Benefits
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Part I: EEOC Enforcement Results During the Obama
Administration

The Equal Employment Opportunity Commission administers Title VII of the Civil
Rights Act of 1964, the Americans with Disabilities Act (ADA), and the Age Discrimination
in Employment Act (ADEA), among other laws. The purpose of these laws-—(o eliminate
workplace discrimination—is strongly supported by the U.S. Chamber; employers thercfore
understand the need for EEOC to properly investigate charges and vigorously pursue cases
where unlawful discrimination has occurred. However, when investigating allegations,
EEOC also owes certain duties to employers. As described by one federal appeals court:

The EEOC must vigorously enforce the Americans with Disabilities Act and ensure
its protections to affected workers, but in doing so, the EEOC owes duties to
employers as well: a duty reasonably to investigate charges, a duty to conciliate in
good faith, and a duty to cease enforcement attempts after learning that an action
lacks merit.?

It appears that, all too often, EEOC neglects theses duties. Employers often believe
that EEOC is not objective in its investigation, has not made goad faith efforts to conciliate,
or has utilized uncalied-for heavy-handed enforcement or litigation strategies in
unmeritorious cases. In other words, many employers feel that EEOC places too much
emphasis on the end stage of enforcement—litigation—and too little on the critical steps of
mediation and conciliation which serve to: (1) determine, at the outset, whether a
particular case has merit; and (2) quickly and efficiently promote the statutory goals of
preventing and ending discriminatory practices.

EEOC's Abusive Investigatory Tactics

EEQC abuses can happen during any stage of the enforcement process. Nevertheless,
initial interactions with the EEOC investigator assigned to the particular case can set the
tone for the entire case, and it is often during these early stages of an EEOC-initiated
investigation where the EEOC’s bullying enforcement tactics begin. This is critical, because
it is during this stage where the EEQC’s statutorily required duty to conciliate (and
mediate), if effective, can lead to a quick resolution of the dispute. If, on the other hand, the
investigator’s tactics otherwise disrupt the conciliation process, this can lead to long,
drawn out and expensive litigation.

It should be emphasized that such tactics can be difficult to summarize in an
analysis such as this. Many concerns seem outrageous on their face. Others might not seem
egregious standing alone, but repeated time and again or combined with other abuses,
become more serious. With this in mind, set forth below are several examples of EEOC
enforcement abuses that we have heard from our Members:

LEEQC v. Argo Distribution, LLC, 555 F.3d 462, 473 (52 Cir. 2009].

S
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« After the investigation, but before issuing a reasonable cause determination, EEOC
investigators send the employer a letter, urging a mid-five figure settlement and
outlining a variety of bad facts which show discrimination. just days after the
employer rejects these offers, the EEOC then dismisses the allegations entirely,
making the whole basis of the original settlement letter intellectually dishonest and
turning a supposedly neutral investigation into nothing more than a “shakedown.”

* An investigator refused to allow the employer to mediate the charge, claiming that
the company does not negotiate in good faith.? This position was blatantly
inaccurate given that company had successfully mediated a matter with the same
investigator only a few months earlier. The employer’s request for the case to be
reassigned to another investigator was denied.

» Several examples of instances where employees have claimed that they had been
terminated unlawfully, when in fact they were either still employed or had resigned
voluntarily. The employers were then obligated to respond to such allegations with
a position statement in order to simply show that a termination had not occurred.
This response requires the employer or its representatives to, among other things,
review the complaint, obtain documents, interview managers, and draft the legal
response. Some Members estimate that preparing such a response can easily cost up
to $4000.

« Pursuing investigations despite clear evidence that any alleged adverse action was
not discriminatory-—such as terminating an employee caught on videotape leaving
pornography around the workplace.

» Investigators refusing to close cases that are several years old by continually making
additional requests for information.

» Investigators refusing to close cases, even where the employer, employee and union
have all agreed to a private settlement of the matter.

« Refusing to grant extensions of time to produce information or documents
requested, because, as a blanket rule, “extensions are not granted.”

s Failing to engage in good faith conciliation in order to pursue a case which EEQC
eventually lost on summary judgment, costing the employer several hundred
thousand dollars in attorneys’ fees and costs.

« Continually attempting to communicate directly with supervisory employees rather
than through employers’ counsel.

2 The EEQC has a statutory duty o engage in conciliation before filing a formal complaint. See 42 US.C. §
2000e-5(b). The policy rationale behind this requirement is simple: neediess litigation should be avoided and
if compliance may be obtained through nformal means, that is preferable to expending the significant
resources litigation requires.
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» Making overly-burdensome requests for information and issuing subpoenas which
are sweeping in scope and not sufficiently related to the underlying investigation.

s Serving subpoenas for information or documents that were not previously included
in EEOC Information Requests.

+ Demanding that the employer turn over workplace policies that are completely
irrelevant to the underlying charge.

» Various issues related to EEOC investigators’ “fact-finding conferences,” such as:

o Making these conferences mandatory; and holding them prior to any
investigation and prior to permitting the employer to submit a statement of
position or a statement of facts.

o Conducting these conferences in a confrontational and one-sided manner in
which EEOC investigators aggressively question employers, but retuse to
permit employers’ counsel to speak.

o Making unprofessional and prejudicial statements during conferences, such
as exclaiming that, “it is well known that [employer] has a pattern and
practice of discriminating and retaliating against its employees.”

» Demanding short turnarounds on any proposed conciliation counteroffers even
though EEQC's response time regarding conciliation communications may take
months.

» Refusals to assist employers in conciliation and settlement contexts with
information as to appropriate ways to revise policies or practices to comply with
non-discrimination laws.

EEOC’s Abusive Litigation Tactics

The anecdotes catalogued above were personally described to Chamber staff by
concerned Members. However, there are also a myriad of public examples of EEOC's
irresponsible enforcement efforts—particularly once they have entered the litigation
stage.? These instances have most notably been demonstrated in a litany of federal court
opinions in which federal judges have criticized the EEOC and awarded attorneys’ fees and
costs to employers who were subjected to EEOC’s overzealous enforcement tactics.

3 The Chamber has previously notified EEOC of its concern regarding the Commission’s pursuit of meritless
charges and suggested potential sofutions. See e.g., Johnson, Randel K. STATEMENT OF THE U.S. CHAMBER OF
COMMERCE T0 THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION. Small Business Reulities, Discrimination Laws and
the Equal Employment Opportunity Commission, Hearing, December 9, 1998.

7
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In one of the most well-known examples of EEOC’s reckless enforcement agenda, the
U.S. Court of Appeals for the 8% Circuit largely affirmed a district court’s dismissal of an
EEQC class action lawsuit which alleged sexual discrimination but failed to identify the
alleged victims of discrimination.* The 8t Circuit agreed with the district court that EEQC
stonewalled the company in explaining who it sought to represent and made no meaningful
attempt at conciliation. As a result of EEOC’s outrageous litigation strategy, the District
Court ordered the agency to pay the employer almost $4.7 million in attorneys’ fees and
expenses.> The 8t Circuit noted the district court’s description of EEQC’s tactics in the case:

There was a clear and present danger that this case would drag on for
years as the EEOC conducted wide-ranging discovery and continued to
identify allegedly aggrieved persons. The EEOC’s litigation strategy was
untenable: CRST faced a continuously moving target of allegedly
aggrieved persons, the risk of never-ending discovery and indefinite
continuance of trial.

Additionally, a federal court in New York dismissed a pregnancy discrimination
fawsuit filed by EEOC, granting summary judgment for the employer, ruling that the EEOC
did not present sufficient evidence to establish that the employer engaged in a pattern or
practice of pregnancy discrimination.b EEOC, which represented 600 women against the
employer, based its claim on anecdotal accounts that the company did not provide a
sufficient work-life balance for mothers working there. The court ruled that the law does
not mandate work-life balance. The court criticized EEOC for using a “sue-first, prove later”
approach, noting that, “J'accuse!l” is not enough in court. Evidence is required.”

In a race discrimination case, EEOC alleged that a staffing company’s blanket policy
of not hiring individuals with a criminal record had a disparate impact on African-
Americans.” However, the company simply did not have a blanket no-hire policy. Despite
becoming aware of this issue, EEOC proceeded with the litigation anyway. The U.S. District
Court for the Western District of Michigan determined that “this is one of those cases
where the complaint turned out to be without foundation from the beginning.” As a result,
the court ordered EEOC to pay a total of $751,942.48 for deliberately causing the company
to fncur attorneys’ fees and expert fees when the agency should have known that the
company did not have the blanket no-hire policy.

Similarly, in a case alleging discrimination under the ADA, the EEOC continued to
litigate even when it became clear that the case had no merit.% Specifically, EEOC admitted
that the alleged victim of discrimination could not perform the essential functions of the job
but “continued to litigate the ... claims after it became clear there were no grounds upon
which to proceed.” Thus, EEOC's claims were “frivolous, unreasonable and without

4 EEQC v. CRST Van Expedited, Inc, 679 F.3d 657 (8th Cir. 201 2).

S EEQC v. CRST Van Expedited, Inc., No. 07-CV-95-LRR (N.D, lowa Aug, 1, 2013).

§ EEOC v. Bloomberg LP, 2013 U.S. Dist. LEXIS 128388 (S.D.N.Y,, Sept. 9, 2013); EEOC v. Bloomberg L.P, 778 F.
Supp. 2d 458, 462 (S.D.N.Y.2011).

7 EEQC v. Peoplemark, Inc., 2011 U.S. Dist. LEXIS 38696 (W.D. Mich. Mar. 31, 2011).

8 EEOC v. Tricore Reference Labaratories, 2012 1.5, App. LEXIS 17200 (10 Cir. 2012).
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foundation.” The district court dismissed the claim and awarded the employer over
$140,000 in attorneys’ fees and costs. The Court of Appeals affirmed.

In some cases, EEOC does not even have to try to show that an employer
intentionally discriminated, and instead attempts to litigate claims under a “disparate
impact” theory of discrimination.? In one particular disparate impact case, EEOC was so
steadfast in its efforts to browbeat an employer, it neglected to gather evidence to prove its
case.10 EEQC had alleged that an event planning company'’s policy of conducting criminal
and credit background checks had a “disparate impact” on African-American, Hispanic and
male job applicants. Because EEOC was trying to prove unintentional disparate impact
discrimination, it tried to prove its case through hiring statistics. However, the court found
that EEOC's expert analysis contained a “mind-boggling number of errors.” The court also
found EEOC’s statistical evidence to be “skewed,” “rife with analytical crrors,” “laughable,”
and “an egregious example of scientific dishonesty.” Accordingly, the court dismissed the
case, noting that, “The story of the present action has been that of a theory in search of facts
to support it.”

The EEOC’s disparate impact claim was similarly rejected in Kaplan.1* This time,
EEOC alleged that an employer's credit check policy discriminated against African-
Americans.*® [n a decision which the Wall Street Journal described as “The Opinion of the
Year,” the 6™ Circuit Court of Appeals upheld the lower court’s exclusion of EEOC's
statistical evidence and methodology as unreliable. The Court of Appeals concluded, “The
EEOC brought this case on the bhasis of a homemade methodology, crafted by a witness with
no particular expertise to craft it, administered by persons with no particular expertise to
administer it, tested by no one, and accepted only by the witness himself.”

Subpoena Authority

Although EEOC has a number of fact-finding processes at its disposal, one of the
most aggressive is its subpoena power. This power gives EEOC the authority to compel
testimony by a witness or the production of evidence with a penalty for failure to do so. But,
even though EEOC's subpoena authority is broad, it is not without limits. [n a 37-page
opinion, a federal district court chastised EEQC for employing unreasonable and bad faith
tactics in connection with subpoenas to a small business.’3

? As opposed to disparate treatment which alleges intentional discrimination, disparate impact claims involve
policies or practices which are neutral on their face, but actually have a dispropertionate impact on a
protected class. ‘

1 See EEOC v. Freeman, No. RWT 09-cv-2573 (D. Md. Aug. 9, 2013). See also EEQC v. Kaplan Higher Education
Corp, 2013 U.S. Dist. LEXIS 11722 (N.D. Ohio Jan, 28, 2013). Like Freeman, in Kaplan, the court excluded
EEQU's expert reports and testimeny of its expert because EEOC failed to show that the expert’s methodology
was reliable, The court went on to tass out EEOC’s entire case because without expert testimany, EEOC could
not prove its disparate impact theory.

13 EEOC v. Kaplan Higher Educ. Corp., No. 13-3408, 2014 WL 1378197 (6th Cir. Apr. 9, 2014).

32 As the court of appeals noted, EEOC runs credit checks on applicants for 84 of 97 positions. Despite this fact,
EEQC sued Kaplan for using the very same type of background screen.

B EEQC v. HomeNurse, Inc., 2013 U.S. Dist. LEXIS 147686 (N.D. Ga. Sept. 30, 2013). HomeNurse, Inc. provides
personal care attendants/aides, home health aides, companion/sitters and skilled nursing care in Georgia.
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In HomeNurse, EEOC’s investigation related to a single-claimant charge alleging
discrimination and retaliation based on a number of protected categories. Instead of
secking information by way of requests for infarmation, EEOC launched its charge
investigation by “conducting a raid on [the employer’s] office ‘as if it were the FBl executing
criminal search warrant.”” Without any notice to the employer whatsoever, EEOC allegedly
showed up unannounced, intimidated the employer’s staff, and allegedly confiscated
certain documents from the employer’s confidential personnel and patient files.

Over the next year and a half, EEOC continued to pursue tactics that the court held
“constitute[d] a misuse of [the EEOC’s] authority” including: “failure to follow its own
regulations ... feot-dragging ... errors in communication which caused unnecessary expense
for {the subpoenaed employer] ... and its dogged pursuit of an investigation where it had na
aggrieved party.” Given EEOC's arguably heavy-handed tactics, the court felt it was its duty
to “stand as a bulwark” to protect the “nation’s citizens” from “powerful government
agencies” intent on “running roughshod over their rights.” Finding a gross overstepping
and misuse of authority, the court quashed EEOC’s subpoena and refused to order
enforcement.

This decision is a reminder to employers that federal courts can serve as an
important and necessary check on federal agencies, even EEOC.

Preservation of Evidence

Parties to litigation must preserve potentially relevant information when not doing
so may cause harm or prejudice. Destroying or significantly altering evidence, or failing to
preserve property for another’s use as evidence, is considered spoliation. '* As such, parties
are obligated to preserve what they know—or reasonably should know—will likely be
requested in reasonably foreseeable litigation. In a lawsuit alleging failure to accommodate
disability, EEOC blatantly ignored the legal standard of preservation of evidence but
continued to litigate against an employer, 13

Plaintiffs claiming wrongful discharge must make an effort to secure subsequent
employment so as not to receive a windfall in their potential backpay by remaining
unemployed. In Womble Carlyle, a former emplovee failed to retain materials—such as
applications, cover letters or a work search log—related to her efforts to obtain subsequent
employment after her termination. This failure to do so occurred after the EEQC lawsuit
had been filed, meaning that EEOC attorneys should have notified the former employee of
her duty to preserve evidence. Moreover, the EEOC continued to demand back pay even
after it learned that the former employee had destroyed the pertinent evidence. In
imposing nearly $23,000 in sanctions against EEQC, the court held that EEQC did not

14 A finding of spoliation can resultin sanctions, an adverse inference instruction to the jury, or in extreme
cases, dismissal.

¥ EEOC v. Womble Carlyle Sandridge & Rice, LLP, 13-CV-46 (M.D.N.C. Jan, 6, 2014); see also EEOC v. Womble
Carlyle Sandridge & Rice, LLP, 13-CV-46 (M.D.N.C. April 29, 2014).
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explain to the allegedly aggrieved party the context or instructions behind keeping these
materials. Further, the court held that the timing of the destruction of documents
supported a finding of culpability raising to the level of possible gross negligence on behalf
of EEOC.

Fortunately, the court in this case held EEOC to compliance with evidence
preservation rules which are applicable to all litigants. Like its efforts to sidestep its
conciliation requirements, this case is another example of EEOC’s attempts to disregard
procedural rules.

Evasion of Federal Discovery Obligations

In EEOCv. The Original Honey Baked Ham?5, the District Court for the District of
Colorado sanctioned EEOC for its efforts to evade discovery, noting that on several
occasions, EEQOC made the Defendant’s discovery efforts more time consuming, laborious,
and adversarial than it should have been. The court found that “in certain respects, the
EEQOC has been negligent in its discovery obligations, dilatory in cooperating with defense
counsel, and somewhat cavalier in its responsibility to the United States District Court.
EEOC Counsel has prematurely made promises about agreed-upon discovery methodology
and procedure when they apparently had no authority to do so....” The court held that it
had inherent power to sanction parties for unnecessary burdens, and thus it could sanction
EEOQC for its actions that negatively affected the Court’s management of its docket and
caused unnecessary burdens on the Defendant and delays in the Court’s efforts to proceed
with the case.

Wasting Resources in Challenging Uncontroversial Policies

EEOC has challenged several employers’ workplace policies which have been in
effect for years and have been voluntarily agreed to by all interested parties. In challenging
these policies, EEOC has likely expended significant time and resources. Yet even if EEOC is
eventually successful in invalidating these policies, any supposed benefits of its efforts will
be dubious at best, as it is unclear who EEOC is protecting in these instances or why it is
even involved at all.

Targeting Voluntary Partnerships

For example, the Wall Street Journal published a story on EEOC’s investigation into
PricewaterhouseCoopers (“Pw("}).17 EEOC alleged that the firm’s partners were actually
employees, and that the firm’s mandatory retirement policy therefore violated the ADEA.
According to the Wall Street Journal, EEOC demanded that PwC eliminate the retirement

policy.

16 2013 U.S. Dist. LEXIS 26887 {D. Colo. Feb 27, 2013).

17 Discriminating Against Partnerships, WALL STREET JOURNAL, June 3 2013, available at

http://online. wsi.com/article/SB10001424127887323855804578511693604180764.htmi?mod=WSI Opini
on AboveLEFTTop
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EEOC’s legal theory conflicts with its own existing guidance on partnerships and
misapplies the law on this issue as interpreted by the U.S. Supreme Court.!® Even putting
those issucs aside, one wonders whether pursuit of such a case is the best use of EEQC’s
resources. After all, the challenged retirement agreement concerns partners who are
retiring from a major U.S. accounting firm—hardly a vulnerable group in need of
protection.!® These individuals became partners knowing about and agreeing to this
retirement policy, and have benefitted from the partnership structure while they were
partners. Pursuant to the policy’s terms, these partners enjoy a significant retirement
pension supported by current partners. Moreover, individuals always have the option of
retaining private counsel to pursue any alleged wrongdoing, rather than simply relying
upon EEOC to take up their cause.

Challenging Workplace Safety Policies

In another case, EEOC challenged a company’s common sense efforts to ensure a
safe workplace in a potentially hazardous industrial environment.20 [n EEOC’s case against
U.S. Steel, the employer performed random drug and alcohol testing on its probationary
employees pursuant to the terms set forth in the collective bargaining agreement it entered
into with United Steelworkers of America (USW). EEOC challenged this policy as violative
of the ADA.

Working conditions at the plant in question required strict adherence to safety rules.
Employees worked on or near coke batteries, which contained molten coke as hot as 2,100
degrees Fahrenheit. The working areas were very narrow, were sometimes at dangerous
heights and were located among large industrial machinery and gasses that were both toxic
and combustible. Quite clearly, the drug and alcohol tests were performed in order to
ensure a safe workplace. EEOC might have realized why such tests were so important—and
why both the employer and union agreed to them—if investigators had simply asked about
the reasons for the policy, or visited a U.S. Steel facility. EEOC investigators did neither.

Instead, EEOC blew through the conciliation process and failed to follow
enforcement procedures. Rather, it filed suit against both U.S. Steel and USW alleging that
the random drug and alcohol testing violated the ADA, which prohibits workplace medical
exams that are not “job-related and consistent with business necessity."?1 U.S. Steel argued
that the testing was appropriate as job-related and as a business necessity because it
enabled them to detect impairment on the job. The district court agreed and granted
summary judgment for the company. The court noted that “safety is a business necessity
and the testing policy genuinely serves this safety rationale and is no broader or more
intrusive than necessary.”

1% See Clackamas Gastroenterology v. Wells, 538 US 440 (2003).

% The story notes that these partners are compensated in the “seven-figure range.”

20 EEQC v. United States Steel Corp., 2013 115, Dist. LEXIS 22748 (W.D. Pa, Feb. 20, 2013).
21 See 42 US.C.§12112{d}(4}(A).

12



41

Challenging Waorkplace Religion Policies

Prayer during the workday is a constant struggle for employers to manage. EEOC,
instead of promoting workplaces where both employees can have opportunities to pray
and employers can keep businesses operating, pushes an all or nothing, no compromise
approach to religious.accommodation. In one case, EEOC claimed that certain employees
required the ability to leave their stations along the assembly line in order to pray.22
Further, the prayer time was to occur during unscheduled periods throughout the workday.
The court agreed with the employer that these kind of unqualified requests are too
burdensome and broad for an employer to comply with, and granted summary judgment in
favor of the defendant on the systemic religious accommodation claim. The court held that
the employer established the affirmative defense of undue hardship by showing that the
accommodation requested would not only result in more than a de minimis cost to the
company, but would also result in more than a de minimis imposition on non-Muslim
coworkers.

In a similar vein, EEOC has vigorously—and publically—challenged the allowance of
religious accommodation for employee dress and uniforms.23 While a circuit court ruled in
favor of the employer, holding that the burden is on the employee to prove whether a
particular practice is religiously motivated and accommodation be necessary, EEOC is
seeking reconsideration of this ruling. It is arguing that something less than an employer’s
particularized, actual knowledge should suffice. If this argument finds traction in the courts,
it would put employers in an impossible position: an employer would be penalized for not
acting on stereotypical assumptions regarding an applicant’s or employee’s religious
beliefs, an outcome that is directly opposed to Title VII's goals.

Challenging EEOC’s Tactics

Undoubtedly fed up with EEOC’s enforcement tactics, it is no surprise that
employers are going on the offensive. In Case New Holland, Inc. v. EEOC?%, the employer filed
a lawsuit against EEOC which claimed that it violated both the Administrative Procedure
Act and the U.S. Constitution during its investigation of the employer. Specifically, CNH's
complaint alleges that in cooperating with an EEOC-initiated investigation concerning
alleged violations of the ADEA, the company suhmitted over 66,080 pages of documents to
EEOC. EEOC then sat on this information and made no effort to contact the employer for 18
months; no alleged discriminatee was identified nor were any specific allegations of
wrongdoing leveled at CNH. Subsequently, one morning without prior notification to CNH,
EEOC sent over 1300 spam-like emails to CNH managers and employees in an effort to troll
for potential class members. The emails demanded that the workers “cease their work ... to
the extent necessary” to complete and submit—"as soon as possible”—an attached
questionnaire, According to the complaint, EEOC “has never before. .. sent out emails

22 EEQC v JBS USA, LLC, 2013 US. Dist. LEX1S 150156 (D. Colo. Oct. 18, 2013).
B EEQC v. Abercrombie & Fitch Stores, Inc., 731 F.3d 1106 (10th Cir. 2013).
24 Ng. 13-cv-01176 {D.D.C. filed Aug. 1, 2013). .
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through business email servers, without any prior notice to the respondent employer, in an
attempt to unearth plaintiffs against the employer.”

Issuing Sub-Regulatory Guidance on Employers’ Use of Criminal Background
Information

EEOC also pushes its enforcement agenda in the sub-regulatory arena. EEOC has
issued guidance concerning employers’ use of criminal background information entitled,
Enforcerent Guidance on the Consideration of Arrest and Conviction Records in
Employment Decisions Under Title VII of the Civil Rights Act of 1964, as amended (the
Guidance). Although having a criminal record is not specifically protected by Title V11,
EEOC takes the position that because “incarceration rates are particularly high for
African American and Hispanic men,”?> employers’ use of crintinal background
information when hiring may have a disparate impact on these individuals.

Unfortunately, EEOC did not publicly release a draft of its Guidance for the public to
have an opportunity to provide comment. This is contrary to the strong policy favoring pre-
adoption notice and comment on guidance documents.?¢ Pre-adoption notice and comment
would have helped EEOC arrive at Guidance that better reflects the law while limiting
controversial elements of the proposal. This lack of transparency is even more troubling
considering the fact that the Guidance became effective upon publication, giving employers
no time to reconsider policies and practices in preparation for its implementation.

The Guidance contains substantive flaws as well, the first being the suggestion that
employers should conduct “individualized assessments” of candidates before any final
employment decision is made. According to the Guidance, the individualized assessment
essentially gives excluded candidates an opportunity to explain why an employer’s
screening policy should not apply to them (e.g., that the background check yielded
incorrect information}. EEOC, as it must, did recognize that individualized assessments
were not required in all instances largely because no statutory language requires it, further
calling into question whether an individualized assessment is ever required.

Although the Guidance does not have the force of law, it is not unreasonable to
assume that many employers will likely conclude that it does, and that individualized
assessments are now required under federal law; or, at the very least, that failure to follow

25 Seg EEOC ENFORCEMENT GUIDANCE ON THE CONSIDERATION OF ARREST AND CRIMINAL CONVICTION RECORDS [April 25,
2012), Section 1L

% The Office of Management and Budget, Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg.
3432, 3438 (Jan. 25, 2007) states the following: “Pre-adoption notice-and-comment can be most helpful for
significant guidance documents that are particularly complex, novel, consequential, or controversial. Agencies
also are encouraged to consider notice-and-comment procedures for interpretive significant guidance
documents that effectively would extend the scope of the jurisdiction the agency will exercise, alter the
obligations or liabilities of private parties, or modify the terms under which the agency will grant
entitlements. As it does for legislative rules, providing pre-adoption opportunity for comment on significant
guidance documents can increase the quality of the guidance and provide for greater public confidence in and
acceptance of the ultimate agency judgments.”

14



43

the Guidance will be used as evidence of non-compliance. The Guidance is also not
sufficiently specific as to under what circumstances an employer should utilize
individualized assessments and how they are to be conducted. For instance, must a daycare
employer conduct an individualized assessment of a job candidate who has been convicted
of a violent crime against a child?

Furthermore, the Guidance notes that state and local laws are preempted by Title
VILif they “require or permit the doing of any act which would be an unlawful employment
practice under Title VIL” In other words, the fact that an employer’s criminal screening
policy was issued in order to comply with state or focal law will not be a defense to an
allegation of disparate impact discrimination. In such an instance, the employer would be
forced to establish through expensive litigation that following a state law is job-related and
consistent with business necessity, an argument that EEOC will likely ignore during the
investigation stage. Unfortunately, the Guidance offers no help to those employers in
situations in which there is a potential conflict between state and federal law, and
employers cannot be expected to perform their own preemption analyses. Although
employers should not be subject to undue scrutiny by EEOC simply because they are
complying with state laws, the Guidance indicates that this could be a real possibility.27

The Commission’s Own Limitation on its Oversight Authority

The underlying problem with the enforcement abuses described above is the fact
that EEOC has not implemented the appropriate safeguards to ensure it is not wasting
resources by pursuing non-meritorious litigation. This may be because a significant amount
of litigation authority placed by statute in the hands of the Commissioners has been
delegated to the General Counsel. After multiple Commissioners voiced concerns about the
broad delegation of authority, a majority voted to rescind a limited amount of that
delegation in the 2012 Strategic Enforcement Plan. Given that virtually no oversight over
the General Counsel’s office or the field was conducted in recent years, and the only power
to initiate litigation of the General Counsel stems from the delegation of authority, this was
naturally met with significant resistance within EEOC. 1t may also be partially attributed to
subsequent delegation of authority to District Offices. The Chamber questions whether
EEQC is exercising sufficient oversight of that delegation and whether the continued scope
of delegation is appropriate in light of the failure to address these problems. indeed, the
Commission severely restricts its ability to reign in the enforcement abuses described
above.

What Will Happen to Conciliation?

Clearly, EEOC has become increasingly aggressive in its enforcement efforts, even as
it claims its resources have dwindled, despite significant budget increases between 2009

27 See, e.g., Waldon v. Cincinnati Public Schools, 1:12-CV-00677 (5.D. Ohio, April 24, 2013).
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and 2011. With mounting pressure to purportedly “do more with less,” EEOC is re-
inventing itself. The agency appears to be moving away from its mandate to combat
discrimination by encouraging employers’ voluntary compliance and, instead, is focused on
a “scorched earth” litigation agenda. Especially troubling are instances where EEOC has
rushed to file high-profile lawsuits that splash allcgations of systemic discrimination acros:
headlines, only to have its claims dismissed altogether or whittled down to a single
claimant. As this white paper has illustrated, in some instances, courts have stepped in to
correct the balance and sanctioned EEOC for failing to do its homework.

Against this backdrop, the Seventh Circuit decision in EEOCv. Mach Mining, LLC,8 is
stunning. On December 20, 2013, the Seventh Circuit broke from a majority of the U.S.
Courts of Appeals when it held that EEOC’s pre-suit conciliation efforts are not subject to
judicial review, at all. 2% This ruling has stark implications for employers in the Seventh
Circuit—it arguably extinguishes the traditional failure to conciliate defensc to an EEOC
lawsuit. The ruling also creates a split among the Circuits.

The court’s reasoning is puzzling. [t defers entirely to EEOC’s ability to police itself
despite clear legislative history otherwise and rejects the notion that “field offices are so
eager to win publicity or to curry favor with Washington by filing more lawsuits that they
will needlessly rush to court.” The opinion fails to address entirely the facts that have
recently lead numerous courts to chastise the agency for precisely the type of conduct the
Seventh Circuit characterizes as implausible.

The Mach Mining decision effectively condones EEOC’s questionable tactics. Because
of the legal importance of the issues involved and the Circuit split on this issue, the U.S.
Supreme Court has been asked to weigh in on the issue. In the interim, all employers, and
not just those in the Seventh Circuit, should expect EEOC to vigorously object to an
employer’s ability to challenge to the sufficiency of EEOC conciliation efforts.

* * *

Combating discrimination in the workplace is a worthy goal and one that the
Chamber supports. However, as Part One of this paper demonstrates, EEOC’s abusive
enforcement tactics can no longer be ignored. While some federal judges are pushing back
in some cases, EEOC clearly has not received the message. Moreover, relying on judges as
the final check on EEQC enforcement is often a case of “too little, too late”: by that time,
employers have already spent significant time and resources defending themselves against
unmeritorious allegations. In other words, even when employers win, they lose. The time
has come for EEOC to adopt institutional procedures to provide for internal accountability,
morec efficient use of resources and adherence to its own statutory conciliation
requirement. [f EEOC continues to ignore the problem, then Congress should use its
oversight authority to install much needed safeguards within EEOC.

28 No. 13-2456, 2013 WL 6698515 (7th Cir. Dec. 20, 2013).
23 According to the Seventh Circuit, the Second, Fourth, Fifth, Sixth, Eighth, and Tenth Circuits have accepted
the failure to conciliate affirmative defense.
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PartII: EEOC’s Unsuccessful 2013 Amicus Program

The Equal Employment Opportunity Commission’s (“EEOC”) is responsible for
enforcing federal employment discrimination laws. But is it a neutral interpreter of the
law? And how successful has it been in convincing federal courts that its interpretations are
correct? In the EEQC's Fiscal Year 2013 Performance and Accountability Report (“2013
PAR™) and accompanying press statements, EEOC representatives trumpet its self-
proclaimed successful 2013 litigation program—including securing $39 million in
monetary damages in 9 trial victories and other litigation settlements.30

Left unreported by EEOC are the results of one of its most important legal
enforcement methods—EEQC’s amicus curiae program (“amicus”).3* Amicus briefs are
“friend of the court” briefs filed by EEOC “in a case that raises novel or important issues of
law” that fall within EEOC’s expertise.32 EEOC has an intensive process for amicus
participation, with all recommendations in favor of amicus participation approved by a
majority of the five-member Commission. Amicus briefs are part of EEOC's targeted and
integrated approach to law enforcement. They are focused on EEOC’s priorities, and often
seek judicial approval of EEOC positions contained in its enforcement guidelines and policy
statements.

In 2013, the United States Supreme Court, and five different federal courts of
appeals collectively decided thirteen cases in which EEOC filed amicus briefs. With the
exception of one case in which EEQC filed an amicus in support of neither party,33 all
amicus briefs were filed by EEQC in support of a private plaintiff's position; none in support
of a private employer’s position. Three of the thirteen cases raised contested procedural
issues on which EEQC’s amicus position prevailed.3* Ten of the cases involved substantive

30 U.S. EQuAL EMPLOYMENT OFPORTUNITY COMMISSION, FISCAL YEAR 2013 PERFORMANCE AND ACCOUNTABILITY REFORT,
(Dec. 16, 2013), p. 3, available at http://www.eeonc.gov/eeoc/plan fupload/2013par.pdf. EEOC’s General
Counsel notes broadly that its “successes have been extensive and significant,” P, David Lopez, 'EEOC
Overreach’ Analysis Distorted The Record, Law360 (Jan. 3, 2014, 12:17 PM).

3t EEQC has not included information regarding its 2013 amicus record on its website, in its 2013 PAR, or in
its General Counsel’s Law360 article criticizing other analyses of EEOC’s litigation record as failing to perform
a comprehensive review of all 2013 EEOC litigation efforts. Without considering EEQC's 2013 amicus record,
its General Coungel asserted that when one reviewed EEOC’s entire record instead of a few EEOC losses still
on appeal, “..we [EEOC] have a record of success in reversing adverse decisions when a case moves to the
appellate court.”). P. David Lopez, 'EEOC Overreach’ Analysis Distorted The Record, Law360 (Jan. 3, 2014, 12:17
PM).

3 See 1.5, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, AmIcUS CURIAE PROGRAM, (Jan. 15, 2014), available at
http:/ /www.eeoc.gov/eeoc/litigation/amicus.cfm.

33 Compare amicus brief submitted by EEOC (and Department of Justice) in Vance v. Ball State Univ., 2012 WL
3864279 (U.5, 2012) with EEOC amicus briefs in ail other cases in notes 5 and 6 below. Though not filed on
behalf of a private plaintiff, in Yance EEQC argued for an expansive interpretation of Title VII -- a position
supporting private plaintiffs as opposed to private employers,

34 EEOC prevailed on procedural arguments in the following three amicus cases in 2013: Mandel v M&Q
Packaging Corp., 706 F.2d 157 (3d Cir. jan. 14, 2013) {adopting EEOC position that the district court erred in
refusing to consider evidence of harassment over 300 days old in this hostile work environment claim}; Boaz
v. FedEx Customer Info. Svs., Inc., 725 F.3d 603 (6th Cir. Aug. 6, 2013) (adopting DOL & EEOC argument that an
employment contract cannot shorten the statute of limitations under the EPA or FLSA); Ellis v. Ethicon, Inc.,
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issues of the appropriate interpretations of applicable federal law.35 EEOC's position was
rejected in eight of the ten substantive positions it advanced in the appellate courts. In
comparison, the United States Chamber of Commerce (“Chamber”) filed amicus curiae
briefs in three of these same cases, with a 100% win rate.3¢

And, as detailed helow, most telling, in four of the most important and far reaching
discrimination and harassment substantive law interpretations advanced by EEOC's amicus
participation—not only was EEOC's amicus position rejected, the United States Supreme
Court and the Courts of Appeals also rejected relevant provisions in EEQC’s underlying
Enforcement Guidance documents, compliance manual positions, and policy statements
under Title VII of the Civil Rights Act of 1964 and the Americans with Disabilities Act.3

In 2013 EEOC’'s Amicus Positions were Twice Rejected By The U. S. Supreme Court

In 2013, the United States Supreme Court resoived two contested issues regarding
the substantive interpretation of Title Vi of the Civil Rights Act of 1964, the primary
federal law probibiting discrimination in the workplace. EEOC participated in both cascs,
filing amicus briefs advocating its longstanding positions regarding key issues of: (1) the

529 Fed. Appx. 310 (3d Cir. Jul. 9, 2013) {adopting EEOC argument that reinstatement can be an appropriate
remedy).

3% EEOC’s substantive arguments were rejected in the following eight amicus decisions in 2013: Vance v. Ball
State Univ., 133 S, Ct. 2434 (Jun. 24, 2013) (rejecting EEOC Enforcement Guidance definition of “supervisor”
under Title VII); Univ. of Texas Southwestern Med, Ctr. v. Nassar, 133 S. Ct. 2517 (Jun. 24, 2013) (rejecting
EEQC Enforcement Guidance that the motivating factor standard applies to retaliation claims); Basden v. Prof.
Transpaortation, Inc., 714 F.3d 1034 (7th Cir. May 8, 2013) (rejecting EEOC Enforcement Guidance that
attendance is not an essential function of the job); D.R. Horton, Inc. v. NLRB, 737 F.3d 344 {5th Cir. Dec. 3,
2013) (rejecting the position offered in a joint brief filed by EEOC and DOL while the proceedings were before
the NLRB); Sutherland v. Ernst & Young LLP, 726 ¥.3d 290 (2d Cir. Ang. 9, 2013) (rejecting EEOC argument,
filed jointly with the DOL, that arbitration agreements barring class claims are impermissible); McKinley v.
Skvline Chili, Inc., 2013 WL 4436537 {6th Cir. Aug. 21, 2013) (affirming summary judgment for the employer
because loss of confidence and poor performance were not pretextual reasons for termination); Foco v,
Freudenberg-NOK Gen. P’ship, 2013 WL 6171410 {6th Cir. Nov. 25, 2013} {affirming summary judgment for
the employer as the pay disparity was based on something other than sex); Bailey v. Real Time Stuffing Servs,,
Inc., 2013 WL 5811647 (6th Cir. Oct. 29, 2013) (affirming summary judgment for the employer because the
employee’s failed drug test, possibly caused by medication taken to treat HIV, was a legitimate, non-
discriminatory reason for termination). EEOC prevailed on substantive amicus argurnents in only two cases in
2013: Waldoe v. Consumers Energy Co., 726 F.3d 802 {6th Cir. Aug. 9, 2013) (adopting EEOC argument thata
sexual harassment victim does not need to prove that the harassment unreasonably interfered with her work
performance, enly that work conditions were discriminatorily altered) and Latowskiv. Northwoods Nursing
Ctr,, 2013 WL 6727331 (6th Cir. Dec. 23, 2013) (reversing summary judgment for employer on a pregnancy
discrimination claim).

36 The U.S, Chamber of Commerce filed amicus briefs in Vance v. Ball State Univ., Univ. of Texas Snuthwestern
Med. Ctr. v. Nassar and DR Horton v, NLRE.

37 EEOC’s longstanding interpretations rejected by the United States Supreme Courtin 2013 nevertheless
remain on the EEOC's website as official EEOC Enforcement Guidance, Compare Varce v. Ball State; 133 S. Ct.
at 2443 and Univ. of Teas Southwestern Med. Ctr.v. Nassar, 133 S.Ct. at 2543-44 with Enforcement Guidance:
Vicarious Employer Liab. for Unlawful Harassment by Supervisors, 1999 WL 33305874 (EEOC Guidance jun. 18,
1999} (including a notice that the Supreme Court rejected in part the EEOC’s definition of “supervisor”),
Enforcement Guidance on Recent Developments in Disparate Treatment Theary, 1992 WL 1364355 (EEOC
Guidance Jul. 14, 1992) at *6 n.14 (setting forth EEOC’s longstanding rule that it will find lability whether or
not retaliation is a motivating factor for an action).
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definition of supervisor under Title VII; and (2) the applicable burden of proof to establish
liability for a retaliation claim under Title VIL

EEOC supported its substantive amicus positions in these 2013 decisions by
reference to its own previously published interpretations of federal law contained in EEOC
guidance documents. EEOC argued to the Supreme Court that its positions contained in
these guidance documents were “entitled to respect” as interpretations of federal law by
the enforcing agency that “constitutefs] a body of experience and informed judgment to
which courts and litigants may properly resort for guidance.” EEOC argued that its prior
interpretations contained in its guidance documents were both thorough and validly-
reasoned, and thus, entitled to deference under longstanding Supreme Court precedent in
Skidmore v. Swift Co., 323 U.S. 134, 140 (1944).38

The Supreme Court declined to exercise deference with respect to the EEOC
guidance. Specifically, the Supreme Court rejected EEOC's substantive positions found in its
Enforcement Guidance on Vicarious Employer Liability for Unlawful Harassment by
Supervisorsin Vance v. Ball State, as well as the EEOC’s Enforcement Guidance on Recent
Developments in Disparate Treatment Theory in University of Texas Southwestern Medical
Center v. Nassar.

Vance v, Ball State Univ., 133 S. Ct. 2434 (Jun. 24, 2013)

In Vance v. Ball State Univ., the Supreme Court decided the question of who qualifies
as a “supervisor” when an employee asserts a Title VII claim for workplace harassment.3?
The term “supervisor” is not defined in Title VIi, and had been left undefined by the
Supreme Court since its decisions in Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 118
S.Ct. 2257 (1998), and Faragherv. Boca Raton, 524 U.S. 775, 118 S.Ct. 2275 (1998).

EEQC's amicus urged the Supreme Court to defer to EEOC’s approach to supervisory
status advocated by its Enforcement Guidance on Vicarious Employer Liability.#0 EEOC's
Enforcement Guidance provides that an individual qualifies as a supervisor if: (1) the
individual has authority to undertake or recommend tangible employment decisions
affecting the employee, or (2} the individual has authority to direct the employee’s daily
work activities.

38 Vance v. Ball State Univ., 2012 WL 3864279, 27 (U.S., 2012).

3% Under Title VII an employer’s liability for harassment may depend on the status of the harasser. An
employer is liable for the harassing conduct of a co-worker only if the employer was negligent in controlling
working conditions. Whereas, if the harasser is a supervisor, the employer is strictly Hable for any harassment
culminating in a tangible employment action. An employer is also strictly liable for the harassing conduct of a
supervisor that does not result in a tangible employment action being taken unless it can establish an
affirmative defense that the employer exercised reasonable care to prevent and correct harassment and the
harassed employee unreasonably failed to take advantage of the opportunities that the employer provided to
prevent or correct the harassment. See Vance, 133 S. Ct. at 2439,

*® Enforcement Guidance: Vicarious Employer Liab. for Unlawful Harassment by Supervisors, 1999 WL
33305874 (EEOC Guidance Jun. 18, 1999).
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The Supreme Court expressly rejected EEOC’s amicus position and Enforcement
Guidance definition of supervisor, describing it as “abstract” and “unpersuasive”. In
adopting the definition advocated by the Chamber, the Court held that an employer may be
vicariously liable for an employee’s unlawful harassment only when that employee has the
employer’s authorization to effect significant changes in employment status of the
employee (such as hiring, firing, promoting, demoting or significantly changing their
responsibilities or employee benefits}.

EEOC's definition of supervisor, the Supreme Court explained, would inevitably lead
litigants, courts, and perhaps jurors to undertake “nebulous” and “murky” examinations of
the so-called supervisor's daily duties (including the number and perhaps importance of
the tasks in question), which could be resolved only on case-by-case bases. The Supreme
Court criticized EEOC's alternative Enforcement Guidance definition as including key
components that “have no clear meaning...a proposed standard of remarkable
ambiguity”.#1

In contrast, the Supreme Court noted its definition would be readily applicable and
clear enough to resolve the issue of supervisory status even before litigation commences.
As the Supreme Court explained, “supervisory” status now can be determined “generally by
written documentation,” thus allowing parties to “be in a position to assess the strength of
a case and to explore the possihility of resolving the dispute” before any potential lawsuit is
brought.

In Vance, the Supreme Court provided employers with much needed guidance on an
important issue—guidance that expressly rejected EEOC’s decade old policy that had left
employers in a sea of ambiguity.

Univ. of Texas Southwestern Med. Ctr, v. Nassar, 133 8. Ct. 2517 (Jun, 24, 2013)

Title VIl makes it unlawful for an employer to retaliate against an employee who has
filed a charge of discrimination, participated in a discrimination proceeding, or otherwise
opposed discrimination. In Univ. of Texas Southwestern Med. Ctr. v. Nuassar, the Supreme
Court rejected EEOC’s amicus position and applied traditional principles of causation with
respect to the question of a plaintiff's burden of proof in a Title V1 retaliation claim. The
Supreme Court held that a plaintiff must prove that their harm would not have occurred
“but for” the employer's retaliatory motive.

EEOC’s amicus again urged the Supreme Court to defer to its application of a burden
of proof standard for retaliation claims found in EEOC’s Enforcement Guidance on Recent
Developments in Disparate Treatment Theory and compliance manual#? Under EEOC’s more
permissive standard, to prevail in a retaliation case, a plaintiff need only show that an
employer’s retaliatory motive was a motivating factor in the adverse action, even if it was
not the “but for” cause of the harm.

41133 S, Ct.at 2449-50.
42 Enforcement Guidance on Recent Developments in Disparate Treatment Theery, 1992 WL 1364355 (EEQC
Guidance jul, 14, 1992).
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Once again, the Supreme Court expressly rejected EEOC’s amicus position and
declined to defer toits Enforcement Guidance and compliance manual interpretation. In
refusing to defer to the EEOC’s interpretation, the Court explained the EEOC’s position
lacked the requisite “persuasive force” necessary for such deference.

In particular, the Court faulted the EEOC’s position for failing to address the plain
language of the statute, which clearly requires “but for” causation in retaliation claims.
Similarly, the Court rejected the EEOC's secondary positions as “circular” and
“unpersuasive”,

Thus, the Supreme Court rejected EEOC’s policy position contained in its 1992
Enforcement Guidance. Despite this rejection, EEOC has not updated its Enforcement
Guidance to be consistent with the Supreme Court’s holding in Nassar.*3 Given EEOC
statistics show retaliation as the most commonly-filed discrimination claim, the failure to
reflect the Supreme Court’s standard to analyze retaliation cases is significant.4*

2013’s adverse rulings by the Supreme Court striking down EEOC guidance is not an
anomaly. In 2012, the Supreme Court rejected 9-0 the EEOC’s position that the ministerial
exception did not apply to ADA retaliation cases. Hosanna-Tabor Evangelical Lutheran
Churchv. EEOC, 132 5.Ct. 694, 707 (2012}. In 2009, the Suprenie Court rejected the EEQC's
position that the mixed motive instruction was permissible under the ADEA, which the
EEOC had argued as amicus before the Eighth Circuit Court of Appeals and in which the
Department of Justice appeared as amicus at the Supreme Court. Gross v. FBL Services, Inc.,
557U.8.167, 173 (2009).

Important EEQOC Amicus Losses In The Courts of Appealsin 2013

In 2013, the Seventh and Fifth Circuit Courts of Appeals rejected EEOC's substantive
positions found in its Enforcement Guidance: Reasonable Accommodation and Undue
Hardship Under the Americans With Disabilities Act*® as well as EEOC's Policy Statement on
Mandatory Binding Arbitration of Employment Discrimination Disputes.*¢

Seventh Circuit Rejects EEQC Amicus and Policy Statement Position that Attendonce is not an
Essentigl Function of A Job

4 However, EEQC’s compliance manual now notes that the Supreme Court “rejected EEOC's position that
retaliation is a basis for employer liability whenever it is a motivating factor for an adverse action” and
“supplanted” EEQC’s position that a legitimate motive for the challenged action would be relevant anly to
relief, not to liability.

4 In FY 2012, the most recent data published by the EEQC, charging parties filed 37,836 retaliation claims.
45 1J.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, ENFORCEMENT GUIDANCE: REASONABLE ACCOMMODATION AND
UNDUE HARDSHIP UNDER THE AMERICANS WITH DISABILITIES ACT, {Qct, 17, 2002), available at
http://www.eeoc.gov/policy/docs/accommodation.html.

45115, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, POLICY STATEMENT ON MANDATORY BINDING ARRITRATION OF
EMPLOYMENT DISCRIMINATION DISPUTES AS A4 CONDITION OF EMPLOYMENT, (Jul. 10, 1597, available at

http:/ /www.eecc.gov/policy/docs /mandarb htmi.
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In order to be protected under the ADA, an applicant or employee must be able to
perform the essential functions of the job. The EEOC has long urged that attendance is not
an essential function of a job. Despite at least nine Courts of Appeals rejecting this view,*’
the EEOC remained defiant and reaffirmed its position most recently in its 2002
Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the
Americans With Disabilities Act, declaring in Footnote 65 that:

“Certain courts have characterized attendance as an ‘essential function.” [EEOC
recognizing certain court decisions]... Attendance, however, is not an essential
function as defined by the ADA because it is not one of “the fundamental job
duties of the employment position.”

Notably, even the Ninth Circuit Court of Appeals has rejected EEOC’s expansive
policy position on this issue.*®

Yet, the EEOC continued to press its minority view in its amicus brief filed in Basden
v. Prof. Transportation, Inc., 714 F.3d 1034 (7th Cir. May 8, 2013). The Seventh Circuit Court
of Appeals, however, again rejected EEQC’s position. Citing to its longstanding precedent,
the court repeated what every court that has reviewed the issue has concluded: an
employer is entitled to treat regular attendance as an essential job requirement. EEOC's
continued adherence to its 2002 Enforcement Guidance blinds itself to the well-accepted
rule—namely, that except in the unusual case where an employee can effectively perform

47 See, e.g., Rios-fimenez v. Principi, 520 F.3d 31, 42 (1st Cir. Mar. 12, 2008) (“At the risk of stating the obvious,
attendance is an essential function of any job. ... {A]n employee who does not come to work cannot perforin
the essential functions of his job."”); Brenneman v. MedCentral Health System, 366 F.3d 412, 419 (6th Cir. Apr.
26, 2004) (“[R]egular attendance is an essential function of the Pharmacy Technician position, which entails
preparing and delivering medications to hospital patients, ordering, receiving, and stocking medications, and
posting charges to patients’ accounts. Clearly, plaintiff could not perform these duties when absent from
defendant’s premises.”); E.E0.C. v. Yellow Freight System, Inc., 253 F.3d 943,947 (7th Cir. Jun. 12, 2001) (en
banc) (relying, in part, on finding that position of dockworker required physical presence to conclude that
“regular attendance” was an “essential function” of the position); fovanovic v. In-Sink-Erator Div. of Emerson
Elec. Co., 201 F.3d 894, 899-900 (7th Cir. Jan. 7, 2000} {"Common sense dictates that regular attendance is
usually an essential function in most every employment setting; if one is not present, he is usually unable to
perform his job.”); Browning v. Liberty Mut. Ins. Co., 178 F.3d 1043, 1048 (8th Cir. Aug. 17, 1999) ("[I]tis
axiomatic that in order for {the plaintiff} to show that she could perform the essential functions of her job,
{the plaintiff] must show that she is at least able to show up for work.”); Hypes on Behalf of Hypes v. First
Commerce Corp., 134 F.3d 721, 726-27 {5tb Cir. Feb. 12, 1998) (finding that loan review analyst position
could not be performed from home to support the conclusien that “regular attendance” was an essential
function of the job); Tyndall v. National Educ. Centers, Inc. of California, 31 F.3d 209, 213 (4th Cir. Aug. 3, 1994)
(“Except in the unusual case where an employee can effectively perform all work-related duties athome, an
employee who does not come to work cannot perform any of his job functions, essential or otherwise.
Therefore, a regular and reliable level of attendance is a necessary element of most jobs. An employee who
cannot meet the attendance requirements of the job at issue cannot be considered a ‘qualified’ individual
protected by the ADA."); Carr v. Reno, 23 F.3d 525 (D.C. Cir. May 20, 1994) (holding that coming to work
regularly is an essential function of the job); Jackson v. Veterans Admin., 22 F.3d 277 (11th Cir. Jun. 6, 1994)
(plaintiff failed to prove he was “otherwise qualified” because he failed to satisfy the essential function of
being present at his job.)

48 See Sumper v. Providence St. Vincent Med. Ctr., 675 F.3d 1233 (9th Cir. Apr. 11, 2012).
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all work-related duties at home, an employee who does not physically go into work cannot
perform any of his job functions, essential or otherwise.

Fifth Circuit Rejects EEQC Amicus and Policy Statement on the Enforceability of Class Action
Waivers in Arbitration Agreements

Arbitration of employment disputes offers both employers and employees a quick
and cost-effective method for settling employment disputes.*® Unfortunately, EEOC takes a
skeptical view of such agreements. Indeed, in a National Labor Relations Board (Board)
case called D.R. Horton, Inc. v. Cuda, No 12-CA-25764, 2011 WL 11194 (AL] Jan. 3,2011),
EEOC (along with the Department of Labor) filed an amicus brief advocating that the Board
consider “the critical role of class or collective actions in enforcing employees’ statutory
rights and the unenforceability of waivers of class or collective actions in mandatory
arbitration agreements that prevent an employee from effectively vindicating his or her
statutory rights.”s® EEOQC argued that “it is crucial that the courts and the relevant
governmental agencies whenever possible preserve the right of aggrieved employees and
applicants to pursue their claims of employment discrimination on a class basis.”s1 EEOC
further asserted that the ability to pursue discrimination claims on a class or collective
basis was a “vital tool in enforcing each of the Commission’s statutes.”s2 Without the class
or collective action option, EEOC argued, employees may not be able to effectively vindicate
their federal rights because attorneys have less incentive to pursue individual, non-class
claims of little monetary value.

While the Board sided with EEOC's position, on appeal in D.R. Horton v. NLRB, 737
F.3d 344 (5th Cir. Dec. 3, 2013), the Fifth Circuit Court of Appeals rejected that policy
position. The Fifth Circuit held employment arbitration agreements containing class
waivers are enforceable.53 [t rejected EEOC’s amicus argument that a class action waiver in
a mandatory arbitration agreement is impermissible under federal law, including civil
rights statutes. The Fifth Circuit noted that the argument paid little attention to the Federal
Arbitration Act which permits employees and employers to agree to resolve disputes
through individual rather than class arbitrations. The Fifth Circuit specifically noted that
there are numerous decisions, including the Supreme Court’s decision in Gilmer v.
Interstate/Johnson Lane Corp., 500 U.S. 20,32, 111 S. Ct. 1647 (1991) holding there is no
substantive right to class procedures under other federal employment faws, including non-
discrimination laws enforced by EEOC such as the Age Discrimination in Employment Act.

Notably, the Fifth Circuit's D.R. Horton decision also rejects EEQC’s Policy Statement
on Mandatory Binding Arbitration of Employment Discrimination Disputes. In it, though

# See Adams v. Circuit City Stores, 532 U.S. 105, 123 (2001)(“Arbitration agreements allow parties to avoid the
costs of litigation, a benefit that may be of particular importance in employment litigation, which often
invelves smaller sums of money than disputes concerning commercial contracts”).

50 Brief for Sec'y of Labor and the EEOC at 22, D.R. Horton v. Cuda (No. 12-CA-25764), 2011 WL 11194,

511d, at 10.

S2]d. at 8.

53 As of the date of submission of this analysis the Board had not announced publicly whether it will seek
review of the case by the United States Supreme Court. The Board has until March 3, 2014 to file a petition for
review with the United States Supreme Court.
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EEOQC expressly recognized case law enforcing mandatory arbitration agreements,
including Supreme Court precedent, EEOC details its position that arbitration agreements
are inconsistent with federal civil rights laws. As a result of its policy position, EEOC puts
employers on notice it will “closely scrutinize” all charges involving an arbitration
agreement to see if it was entered into “under coercive circumstances {e.g., as a condition
of employment).”>*

In 2013, the D.R. Horton decision continued the across-the-board record of courts of
appeals®® rejecting EEOC's Guidance and policy position regarding the enforceability of
such arbitration agreements as a matter of public policy.

Conclusion

Whether EEQC’s 2013 amicus program’s success is measured on a pure numerical
won/loss basis, or on the importance of the substantive interpretations of federal law it
supported in its amicus efforts, one thing is clear: it was an overwhelming failure.

What's more, the courts’ rejection of EEOC’s underlying regulatory guidance leaves
employers searching as to where to find accurate, reliable guidance on their legal
obligations under federal non-discrimination laws. And, with a fully staffed Commission
several new guidance positions are possible on a broad range of topics including: wellness
plans, reasonable accommodations, pregnancy and national origin discrimination and
credit-related background checks. Of course, whether any future guidance would fare
better than EEOC's 2013 track record is unknown. However, if the best predictor of future
performance is past performance, in light of EEOC’s 2013 amicus performance, itis
unlikely.

54 {1.5. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, POLICY STATEMENT ON MANDATORY BINDING ARBITRATION OF
EMPLOYMENT DISCRIMINATION DISPUTES AS A CONDITION OF EMPLOYMENT, (Jul. 10, 1997), p. 20, available at

http:/ /www.eeoc.gov/policy/docs/mandarb.html.

55 See, e.g., Richards v. Ernst & Young, LLP, 11-17530, 2013 WL 6405045, n.3 (9th Cir. Dec. 9, 2013) (declining
to rely on the Labor Board's D.R. Horton decision in part because “it conflicts with the explicit
pronouncements of the Supreme Court concerning the policies undergirding the Federal Arbitration Act
{FAAY"); Sutherland v. Ernst & Young LLP, 726 £.3d 290 (2d Cir. Aug. 9, 2013) {echoing the Eigbth Circuit’s
rationale for rejecting the Labor Board’s D.R. Horton decision); and Owen v. Bristol Care, Inc., 702 F.3d 1050,
{(8th Cir. Jan. 7, 2013) (giving the Board’s decision no deference holding that the Board does not have
expertise in interpreting the Federal Arbitration Act.).
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Chairman WALBERG. Thank you.
Mr. McCracken, you are recognized for 5 minutes.

STATEMENT OF MR. TODD MCCRACKEN, PRESIDENT,
NATIONAL SMALL BUSINESS ASSOCIATION, WASHINGTON, D.C.

Mr. MCCRACKEN. Good morning, Mr. Chairman, members of the
Committee. My name is Todd McCracken. I am the president of the
National Small Business Association. Thank you for inviting us
here today to discuss some of the many federal enforcement issues
that confront our nation’s small business community. Today, I am
going to focus my comments on criminal background screening in
general, and recent initiatives in this area by the Equal Employ-
ment Opportunity Commission, in particular.

Employers want to provide a safe place for their employees to
work and to do their best to prevent workplace crime. They want
to ensure that the employees that they send to customers’ homes
as technicians, repair people, or salespeople do not inflict harm on
their customers. They need to take steps to prevent theft, fraud,
and embezzlement. Criminal background screening is an important
tool—nearly the only tool for small companies—that employers
have to protect their customers, their employees, and themselves
from criminal behavior.

For its part, the federal government—in this case, the EEOC—
has an obligation to articulate rules that are comprehensible and
can actually be implemented. It is fundamentally unfair and, in
practice, counterproductive for the rules to be so opaque that few
small business practitioners can understand them. Lack of crisp
guidance leads to situations where enforcement is starkly arbi-
trary, and the rules, since they cannot be understood, are, effec-
tively, ignored.

Today, small companies live with the threat that they may be
sued for negligent hiring if they hire an unsuitable employee who
subsequently commits a crime or tortious act in the workplace or
in a customer’s home or workplace. The complicated, confusing
guidance discourages small businesses from relying on checks and,
in tandem with EEOC’s stepped-up enforcement in this area,
means that small businesses face greater legal exposure.

Small businesses are caught between competing government pri-
orities and perspectives among different federal agencies, the
courts and state and federal governments. The 2012 EEOC guid-
ance, for example, explicitly stated that the fact that a small busi-
ness was complying with the state legal requirement to conduct a
criminal background check or to bar a felon from a particular posi-
tion would not prevent an EEOC enforcement action. With respect,
it is ridiculous that a small business is forced to choose between
two conflicting government requirements. If the EEOC has a prob-
lem with a state statute it should challenge the statute, not launch
enforcement action against a business who complied with state law.

Unlike the federal government, small businesses have limited re-
sources and defending such lawsuits can devastate the financial
health of the business.

Neither the small business community nor the EEOC
countenances discrimination. Small businesses are conducting
background checks to help promote public safety, not for the pur-
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poses of excluding minority employees. They are trying to hire
qualified employees. They are trying to prevent their employees,
their customers and, in the case of family-owned businesses, their
own families from becoming victims of crime. They are trying to
avoid liability for crimes committed by employees, and they are try-
ing to limit theft, fraud, embezzlement, and other property crimes.

The vast majority of small firms are also trying to comply with
the law and with EEOC guidance. In the current situation, they
are unable to do so with any degree of confidence. I can assure that
it is a rare small business owner who is going to be able to read,
absorb and apply the 55-page, 167-footnote enforcement guidance
on a consideration of arrest and conviction records in employment
decision that are in Title VII of the Civil Rights Act of 1964, issued
by the EEOC on April 25, 2012. More importantly, we have had
discussions with sophisticated attorneys who grapple with these
issues for a living, including those who work for large law firms ad-
vising large corporations.

They struggle with how to advise their clients, as well. If they
are at a loss, then small firms and their generalist attorneys will
fare no better.

Workplace violence is a significant problem. Workplace theft and
embezzlement are also major problems. Both can be reduced
through proper background screening. According to the Bureau’s
justice statistics, approximately 572,000 non-fatal violent crimes oc-
curred against persons age 16 or older while they were at work in
2009. Workplace violence accounted for 15 percent of non-fatal vio-
lent crime against persons age 16 or older. In short, workplace vio-
lence remains a very serious problem, even though it has declined
over the last 15 years.

I would also like to make the point that it is not fundamentally
in an employer’s interest to fail to hire an otherwise qualified ap-
plicant because of a long-past minor infraction. It is not in their in-
terest, for example, to fail to hire someone who got into an alterca-
tion years ago and has otherwise had no problems with the law
and has a good employment record. Since employers have every in-
terest in keeping their pool of potential job candidates as large as
possible, it does not take a major enforcement effort to achieve
these results. We must find a way to provide clear guidance to
small companies so that they can protect their employees, their
customers and their workplaces without unduly burdening them.

Thank you for inviting us to testify today, and we look forward
to continuing to work to address these important issues.

[The statement of Mr. McCracken follows:]
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Mr. Chairman and Members of the Committee-

My name is Todd McCracken. 1am President of the National Small Business Association
(NSBA). Thank you for inviting us to be here today and to discuss some of the many federal
enforcement issues that confront our nation’s small business community. Today, T am going to
focus my comments on criminal background screening in general and the recent initiatives in this
area by the Equal Employment Opportunity Commission (EEOC) in particular.

NSBA was founded in 1937 to advocate for the interests of the nation’s small businesses. NSBA
is the oldest national small business organization, representing more than 65,000 small
businesses throughout the country in virtually all industrics and of widely varying sizes.

The EEOC enforces Title VII of the Civil Rights Act of 1964 which prohibits employment
discrimination on the basis of race, color, religion, sex, or national origin: the Age
Discrimination in Employment Act of 1967 which prohibits employment discrimination against
individuals 40 years of age and older; the Equal Pay Act of 1963 which prohibits discrimination
on the basis of sex regarding compensation, section 501 of the Rehabilitation Act of 1973 which
prohibits employment discrimination against federal employees and applicants with disabilities;
the Americans with Disabilities Act of 1990 which prohibits employment discrimination on the
basis of disability; and the Genetic Informartion Non-Discrimination Act of 2008 which prohibits
employment discrimination based on genetic information.

NSBA welcomes strong protection of the civil rights and fiberties of all Americans.
Background Screening Enhances the Safety of Employees and Customers of Small Businesses

As we all know, not every individual is suited to be employed in every job. [t is accepted that
employers will qualify workers based upon credentials, experience, demonstrated skill, and other
important factors, But it is also true that many factors related to employee character also play a
role. particular for certain jobs or workplaces.

Employers want to provide a safe place for their employees to work and to do their best to
prevent workplace crime, They want to ensure that the employees that they send to customers’
homes as technicians, repair people, or sales people do not inflict harm on their customers. They
need to take steps to prevent theft, fraud and embezzlement, Criminal background screening is an
important tool — nearly the only tool ~ that employers have to protect their customers, their
employees and themselves from criminzl behavior.

Celebrating 75 Years - 1937 - 2012
1156 15" Street NW - Suite 1100 - Washington, DC 20005 - 202-253-8830 - Fax; 202-872-8543 - www.nsba.biz
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Gavernment has the Obligation to Provide Clear Rules

That said, small businesses are willing to comply with reasonable rules designed to ensure that
criminal background screening is not having a disproportionate impact on protected groups,
provided that those rules do not endanger their employees or customers, do not substantially
increase their risk of being victims of property crimes or do not increase their risk of being found
liable for the tort of negligent hiring.

For its part, the federal government—-in this case, the EEQC~has an obligation to articulate
rules that are comprehensible and can actually be implemented. It is fundamentaily unfair and,
in practice, counterproductive for the rules to be so opaque that few small business practitioners
can understand them. Lack of crisp guidance lcads to situations where enforcement is starkly
arbitrary and the rules, since they cannot be understood, are effectively ignored.

As T will discuss in detail later, the EEOC guidance is not guidance at all. It provides no
meaningful rules about how to proceed. It is really just a threat that the EEOC may proceed
against employers if, in hindsight, it decides it wants to do so. Today, small businesses live with
the threat that they may be sued for negligent hiring if they hire an unsuitablc employee who
subscquently commits a crime our tortious act in the workplace or in a customer’s home or
workplace. The complicated, confusing Guidance discourages small businesses from relying on
checks, and—in tandem with the EEOC’s stepped-up enforcement in this area—means that small
businesses face greater legal exposure.

Small Businesses Caught between Competing Government Priorities

Small businesses are caught between competing government priorities and perspectives among
different federal agencies, the courts and the state and federal governments. The 2012 EEOC
guidance, for example, explicitly stated that the fact that a small business was complying with a
state legal requirement to conduct a criminal background check or to bar a felon from a particular
position would not prevent an EEOC enforcement action. With respect, it is ridiculous thata
small business is forced to choose between two conflicting government requirements. Hf the
EEOC has a problem with a state statute, it should challenge the statute, not launch an
enforcement action against a small business who complied with state law. Unlike the federal
government, small businesses have limited resources, and defending such lawsuits can devastate
the financial health of the business.

Small businesses really want to know what the rules are so they can comply with them and go
back to running their businesses. They want the state and federal govermments, including the
courts, the legislative branch and the executive branch to set forth consistent and comprehensible
rules. That does not seem like it is asking for too much. The rules applying to small businesses
should not place them at substantial legal risk no matter what they do.
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The EEOC Should Focus on Areas Where Discrimination is an Important Problem

The EEOC should focus its enforcement efforts where unlawful discrimination is an important
problem. A corollary of that proposition is that it should not expend its resources in arcas where
it is not an important problem. 1t should be particularly careful about focusing resources in areas
that arc not a demonstrated problem and where there are strong countervailing policy reasons for
employers to engage in the activities that result in the alleged disparate impact.

One such area is criminal background screening.

NSBA has conducted a review of the egal and economics literature on these issues. We have
discussed this with our members. We have found no evidence that criminal background
screening s a significant civil rights problem.

On the other hand, preventing workplace violence, protecting customers and preventing property
crime is a continuing and serious problem. Moreover, in the absence of criminal background
screening, our members are subject to substantial risk of being successfully sued for the tort of
negligent hiring.

The EEQC Needs to Seriously Rethink the Complexity of Its Guidance

Neither the small business community nor the EEOC countenances discrimination. But the issues
that [ am discussing today do not involve attempted bigotry. Small businesses are conducting
background checks to help promote public safety, not for the purposes of excluding minority
employees. They are trying to hire qualified employees. They are trying to prevent their
employees, their customers and, in the case of family-owned businesses, their own families, from
becoming victims of crime. They are trying to avoid liability for crimes committed by
employees. And they are trying to limit theft, fraud, embezzlement and other property crimes.

The vast majority of small firms are also trying to comply with the law and with EEOC
guidance. In the current situation, they are unable to do so with any degree of confidence.

[ can assure you that it is a rare small-business owner who is going to be able to read, absorb and
apply the 55 page, 167 footnote “Enforcement Guidance on the Consideration of Arregt and
Conviction Records in Employment Decisions under Title VII of the Civil Rights Act of 1964”
issued by the EEOC on April 25, 2012, More importantly, we have had many discussions with
sophisticated attorneys who grapple with these issues for a living, including those who work for
farge law firms advising large corporations. They struggle with how to advise their clients as
well. If they are at a loss, then small firms and their generalist attorneys will fare no better.

In the real world, small firms and their advisors are not going to be able to understand what the
EEQC regards as permissibie with respect to the use of criminal background checks. The reason
is fairly straight forward. The EEOC has not clearly stated what it expects from the small
business community. All the EEOC has done is indicate that it expects smalt firms to conduct a
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complex individualized assessment weighing numerous factors regarding the use of convietion
records in each hiring decision. How that is to be donc in practice is anybody’s guess.

The goal of the EEOC is to prevent discrimination. To do so, it must enunciate a coherent,
intelligible policy that businesses, large and small, can actually understand and implement. I
suspect that it would have done a far better job of developing such a policy had it provided for a
notice and comment period prior to issuing guidance. Had it done so, 1 can assure you that the
small business community would have provided the Commission with comments underscoring
the need for straightforward rules that are understandable and practical.

The rules that business owners have to grapple with now are so opaque and complex that they
will, in practice, have to be ignored. The clear and quite understandable concerns about tort
liability and worker, customer, and family safety will take precedence over amorphous and ill-
defined EEOC guidance. In short, the EEOC guidance does not achieve its objective.

Workplace Crime is a Significant Problem

We do not believe that criminal background checks are being misused to any significant degree
for an unlawful discriminatory purpose.

Workplace violence, on the other hand, is a significant problem. Workplace theft and
embezzlement are also major problems. Both can be reduced through proper background
screening. According to the Bureau of Justice Statistics, approximately 572,000 nonfatal violent
crimes (rape, sexual assault, robbery, and aggravated and simple assault) occurred against
persons age 16 or older while they were at work in 2009." Workplace violence accounted for 15-
percent of nonfatal violent crime against persons age 16 or older. In short, workplace violence
remains a very serious problem even though it has declined over the past 15 vears.

A Westlaw search of the law reviews regarding negligent hiring indicate that the trial bar is quite
busy filing negligent hiring lawsuits. Businesses have to take that risk into account when making
hiring decisions. The EEOC needs to consider the tort law in its guidance and, based on its
discussion in the guidance, does not appear to have done so. It is not right that complying with
EEOC guidance (such as it is) can lead to substantial and potentially devastating tort liability for
a business that does so.

It is not in an employer’s interest to fail to hire an otherwise qualified applicant because of a
long-passed minor infraction. It is not in their interest, for example, to fail 1o hire someone that
perhaps got in an altercation years ago and has otherwise had no problems with the law and a
good employment record. Since employers have every interest in keeping their pool of potential

! Workplace Violence, 1993-2009 National Crime Victimization Survey and the Census of Fatal Qccupational
Injuries, U.S. Department of Justice, Office of Justice Programs, Bureau of Justice Statistics, March, 2011,
http://bis.oip.usdoi.gov/content/pub/pdf/wv(9.pdf
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job candidates as large as possible, it does not take a major enforcement effort to achieve these
results.

Thank you for inviting us to testify today, We look forward to continuing to work to address
these important issues.
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Chairman WALBERG. Thank you.
Ms. Ifill, you are recognized for your 5 minutes. Thank you.

STATEMENT OF MS. SHERRILYN IFILL, PRESIDENT AND DI-
RECTOR-COUNSEL, NAACP LEGAL DEFENSE AND EDU-
CATIONAL FUND, NEW YORK, NEW YORK

Ms. IFiLL. Thank you. Good morning, Chairman Walberg, Rank-
ing Member Courtney, members of the subcommittee. Thank you
for the opportunity to testify this morning about the Equal Employ-
ment Opportunity Commission.

Next month, we will celebrate the 50th anniversary of the Civil
Rights Act of 1964. Without question, that legislation is one of the
most important pieces of civil rights legislation ever enacted by the
United States Congress to ensure that our country keeps its prom-
ise of equality and justice.

It is perhaps best known for Title VII, which outlawed discrimi-
nation in employment on the basis of race, color, religion, sex or
national origin. The creation of the EEOC as the agency charged
with receiving, investigating and referring complaints of employ-
ment discrimination for litigation was a core aspect of the bipar-
tisan compromise that resulted in Title VII.

Since the enactment of Title VII, the Legal Defense Fund has
worked to enforce this landmark statute, challenging discrimina-
tory practices of both private and public employers, and serving on
the front lines of many great civil rights battles seeking equal op-
portunity in employment for all. From this vantage point, the Legal
Defense Fund has had the unique opportunity to observe the work
of the EEOC and to assess its effectiveness. There is no question
that the EEOC has been incredibly successful in redressing various
forms of employment discrimination. The commission has been a
driving force in dismantling segregated workplaces, removing un-
necessary and discriminatory employment barriers and obstacles,
and ensuring that the promise of equality at work could be realized
for millions of Americans.

Despite the tremendous progress we have made in ensuring
equal opportunity in the workplace, sadly our work in eliminating
discrimination is far from over. And the EEOC plays a critical role
in the ongoing work of eradicating employment discrimination. One
need only look to recent EEOC court victories to understand that
even the most pernicious forms of racism on the job unfortunately
still exist. In 2012, a Texas jury awarded punitive damages to
three African-American manufacturing employees subjected to ra-
cially offensive slurs and a noose in the workplace, including the
use of the N word by a top plant official who responded to com-
plaints about the noose with the comment, “You people are too sen-
sitive.”

Last year, a North Carolina jury unanimously found that Afri-
can-American truck drivers who were called the N word, monkey
and boy, and threatened with nooses by a manager and coworker,
were harassed and retaliated against because of their race.

And earlier this year, the EEOC secured relief for an African-
American technician in Arkansas who was subjected to racially of-
fensive language and visited at home, in it middle of the night, by
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two white coworkers threatening to kill him if he complained about
further racial harassment.

In fiscal year 2013 alone, the EEOC received nearly 94,000
charges of discrimination. Of those charges, 33,068 involved allega-
tions of racial discrimination. Over 27,000 involved allegations of
sex discrimination, over 25,000 of disability status. And over 21,000
involved allegations of age discrimination. And we know that the
number of filed charges does not come close to fully representing
the millions of Americans who still endure unlawful discrimination
and mistreatment in the workplace. The recent downturn in the
economy has only served as another painful reminder of the contin-
ued existence of employment discrimination in the workplace.

While nationwide the unemployment rate is around 6 percent, for
Latino Americans the rate is 8 percent and for African-Americans,
12.2 percent. Given the scope of the problem, we commend the
EEOC’s decision to continue to prioritize the initiative revitalized
under President George W. Bush’s administration of focusing the
commission’s resources on redressing systemic discrimination.

We also applaud the EEOC’s recent actions around the misuse
of criminal background checks in employment. We believe it high-
lights the ways in which the commission is working to address and
remedy discriminatory barriers that have disparate impacts on pro-
tected classes.

It is important to remember that the EEOC guidelines do not
prohibit or discourage the use of background checks. Instead, they
provide guidance to employers. All of us stand united in our com-
mitment to a safe work environment. We stand in sympathy with
the family of Susan Weaver, whose tragic death resulted from the
failure to properly use criminal background checks. The EEOC’s
guidance is designed to help employers in the proper use of this im-
portant information, and to explain to employers how they can use
this and keep their workplace safe.

The guidance is not only commendable, it is consistent with the
growing national and bipartisan consensus that we need to rethink
our criminal reentry systems in order to ensure that millions of
Americans who have a criminal record, but who have paid their
debt to society and do not pose a danger and are qualified for work,
are not unjustly denied the opportunity to reintegrate back into so-
ciety. The eve of the 50th anniversary of the Civil Rights Act of
1964 provides a timely opportunity to pause and consider the work
of the EEOC.

That work is far from over. As Naomi Earp, who served as the
chair under President George W. Bush remarked, “new times de-
mand new strategies to stay ahead of the curve; these old evils are
still around in new forms, and the commission intends to act vigor-
ously to eradicate them.” We agree with that statement.

Thank you for the opportunity to testify today, and I would be
happy to answer your questions.

[The statement of Ms. Ifill follows:]
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Good morning Chairman Walberg, Ranking Member Courtney, and members of the
Subcommittee. My name is Sherrityn Ifill. T am President and Director-Counsel of the NAACP
Legal Defense & Educational Fund, Inc. (“LDF” or the “Legal Defense Fund”). Thank you for
the opportunity to testify in this morning’s hearing, which will allow stakeholders to express our
perspectives about the United States Equal Employment Opportunity Commission’s ("EEOC™ or
the “Commission™) recent regulatory and enforcement priorities from the perspective of
stakeholders. As I will explain in greater detail during my testimony, the EEOC has, throughout
its nearly 50 year existence, played a pivotal role in assuring that all Americans have access to
equal opportunity in the workforce and that there are adequate protections in place so that
unlawful employment discrimination is quickly identified and remedied. Despite the tremendous
strides we have made as a nation towards equal opportunity, the EEOC continues to remain an
incredibly important and necessary federal agency.

L.DF, which was founded by Thurgood Marshall in 1940, is the nation’s oldest civil rights
law organization. Throughout our history, we have relied on the Constitution, as well as federal
and state civil rights laws, to pursuc equality and justice for African Americans and other people
of eotor, and have worked to create an anti-discrimination principle that applies to employment,
public accommodations, education, housing, political participation, and criminal justice.

Next month, we will celebrate the 50th Anniversary of the Civil Rights Act of 1964,
Without question, the Civil Rights Act of 1964 is one of the most important pieces of civil rights
legislation ever enacted by Congress to ensure that our country keeps its promise of equality and
justice, While the Civil Rights Act of 1964 included a number of anti-discrimination provisions,
including the prohibition of discrimination in public accommodations, it is perhaps best known
for Title VI, which outlawed discrimination in employment on the basis of race, color, religion,
sex, or national origin.' As Professor Robert Belton, a former LDF lawyer who litigated some of
the first cases under Title VII and became a renown employment discrimination scholar,
observed: Of the eleven titles in the Civil Rights Act of 1964, Title VII has emerged as having
the most significant impact in helping to shape the legal and policy discourse on the meaning of
equality.™ The creation of the EEOC as the agency charged with receiving, investigating and
referring complaints of employment discrimination for litigation, was a core aspect of the
bipartisan compromise that resulied in Title VII.

Since the cnactment of Title VII, LDF has worked to enforce this landmark statute,
challenging discriminatory practices of both private and public employers, and serving on the
front lines of many great civil rights battles seeking equal opportunity in employment for all.?
From this vantage point, the Legal Defense Fund has had an unique opportunity to observe the
work of the EEOC and to assess its effectiveness and indeed, beginning in 1965 when the EEOC
opened its doors for the first time, we itigated many of the seminal cases that initially interpreted

'42 U.8.C. §§2000¢ et seq.

* Robert Belton, Zide Fif at Forty: 4 Brief Look at the Birth, Death, and Resurrection of the Disparare
Impact Theory of Discrimination, 22 Hofstra Lab. and Emp. L.J. 431, 432 (20095).

P See. e.g. Lawis v. City of Chicago, 130 S. Ct. 2191 (2010); Cooper v. Fed. Reserve Bank of Richmond,
467 U.S. 807 (1984); Albemarie Paper Co. v, Moody, 422 U.S. 405 (1975); Griggs v. Duke Power Co., 401 U.S,
424 (1971).
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the meaning and scope of Title V1I, including Griggs v. Duke Power Company® and Albemarie
Paper Company v. Moody.” And within the first year of the EEOC’s operation, LDF filed nearly
a thousand complaints of racial discrimination with the Commission.® As such, we fully
understand and appreciate the role that Title VII has played in literally changing the face and
composition of the American workforce.

Today, we too often accept the integration of the American workforce without
recognizing the role that the EEOC and Title VIl have played in helping to open doors to
employment and opportunity that were closed simply because of an applicant or worker’s race or
gender. We forget that it is only within the last 50 years—a period shorter than my lifetime and
perhaps than many of yours—that American workers have enjoyed legal protection from
discrimination based on race, sex, national origin and color. Just as the Civil Rights Act of 1964
made possible the diversity we have come to take for granted in restaurants, here at Union
Station in Washington, D.C, and in courthouses and hotels throughout this country, so wo did
Title V11 and the EEOC make possible the diversity in the American workforce that is reflected
in offices, factories, stores and businesses throughout this country.

The EEQC, like Title VI more generally, was designed to achieve its goals, as much as
possible, through cooperation, voluntary compliance, and informal concitiation.” However, it
has also been long recognized, especially by the Equal Employment Opportunity Act of 1972,
which significantly expanded the EEOC’s enforcement authority, that the Commission also
needs to rely on litigation as another tool to ensure that employers are compiling with federal
anti-discrimination laws.

There is no question that the EEOC has been incredibly successful in redressing various
forms of employment discrimination. The Commission has been a driving force in dismantling
segregated workplaces, removing unnecessary and diseriminatory employment barriers and
obstacles, and ensuring that the promise of equality at work could be realized for millions of
Americans. The EEOC’s local and regional offices have often been relied upon by communities
of color and other historically marginalized populations for redressing discrimination and
harassment often suffered on a daily basis. For example, in Birmingham, Alabama, the local
EEOC office was known to many in the African-American community, not by its title or as a
government agency, but simply as the “2121 Building,” because this was the address one visited
in downtown Birmingham if one was seeking protection from discrimination on the job. In fiscal
vear 2013, the EEOC negotiated 5,927 settlements and successfully conciliated nearly 1,000
charges of discrimination with respect to Title Vil alone.” During that same period, the

F401 U.S. 424 (1971),

¥ 422 U.S. 405 (1975).

® Jack Greenberg, Crusaders in the Courts: How a Dedicated Band of Leneyers Fought for the Civil Rights
Revolution, 304-05 {1994).

T See Oceidental Life Ins. Co, v. EEOC, 432 U.S, 335, 367-68 (1977) (“Congress, in enacting Title V11,
chose cooperation and voluntary compliance . . . as the preferred means of achieving its goals.”) (internal quotation
marks and citation omitted).

42 US.C. §2000a.

“ Equal Opportunity Employment Comnr'n, Title VII of the Civil Rights Act of 1964 Charges (including
concurrent charges with ADEA, ADA and EPAYFY 1997-FY 2013
(2014, http://eeoc.govieeoc/statistics/enforcement/titlevii.cfin,
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Commission litigated 148 lawsuits under the array of federal statutes it has authority to enforce,
including Title VI (78 lawsuits) and the American with Disabilities Act (“ADA™) (51 lawsuits),
recovering nearly $40 million in monetary benefits for victims of discrimination, '

Despite the tremendous progress made in ensuring equal opportunity in the workplace,
sadly our work in eliminating discrimination in the American workplace is far from over. The
EEQC plays a critical role in the ongoing work of eradicating employment discrimination, This
work goes to the very core of what we aspire to be as a nation—a place where no one can be
barred from employment simply based on stercotypes about their fitness for work, racial animus
or hostility. The ability to obtain employment, to be promoted at one’s place of employment
bascd on the successful performance of work, and to be appropriately and equally compensated
for that work as similarly situated workers, goes to the principle of dignity that Title VI was
designed to protect.

But discrimination still remains a pervasive problem in far too many workplaces all
across the country. One need look only to reeent EEOC court victories to understand that even
the most pernicious forms of racism on the job unfortunately still exist. In 2012, a Texas jury
awarded punitive damages to three African-American manufacturing employees subjected to
racially offensive slurs and a noose in the workplace, including use of the *N” word by a top
plant official who responded to complaints about the noose with the comment, “You people are
100 sensitive.”! Last year, a North Carolina jury unanimously found that African-American
truck drivers, who were called the “*N” word, “monkey™ and “boy™ and threatened with nooses
by a manager and a co-worker, were harassed and retaliated against because of their race.”?
Earlier this year, the EEOC secured relief for an African-American technician in Arkansas who
was subjected to racially offensive language and visited at home in the middle of the night by
two white co-workers threatening to kill him if he complained further about racial harassment.'?

As an organization with an active employment discrimination docket, we at Legal
Defense Fund know only too well that employment discrimination against African Americans
and other protected classes continues to exist. We recently settled a class action employment
discrimination case against the national women’s clothing retailer Wet Scal; the lawsuit alleged
that top executives at Wet Seal direcied senior managers to get rid of African-American store
management and replace them with white employees for the sake of its “brand image.™'* For
example, one senjor Wet Seal executive ordered a district manager to ““clean the entire store out”
afler observing numerous African-American employees working there.’” We also recently
successtully concluded our representation of thousands of African Americans in Chicago who
were untawfully denied jobs as firefighters in a case that worked its way up to the United States

' Equal Opportunity Employment Comm'n, EEOC Litigation Statistics, FY 1997 through FY 2013
(2014), hitp:/iwww.eeoc.gov/eeoc/statistics/enforcement/litigation.cfm.

" Press Release, Jury Says AA Foundries Must Pay $200,000 for Creating Racially Hostile Work
Environment (Sept. 27, 2012, hitp//www eeoc.gov/ecocnewsroom/release/9-27-12g cfm,

" Press Release, Federal Court Grants Injunction Against A.C. Widenhouse in EEOC Race Harassment
Case (Mar. 8, 2013), http:/www eeoc.gov/ecoc/newsroom/release/3-8-13.cfin,

¥ Press Release, MMR Constructors Settles EEOC Racial Harassment Lawsuit (Jan. 27, 2014),
hitp:/www.ecoc.govieeoc/ newsroom/release’1-27- 14 cfm.

:f Complaint at 8, Cogdell v. et Seal, No, 12-01138 (C.D. Cal. July 7, 2012).

S ld a7,
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Supreme Court.'® And not long ago, the United States Court of Appeals for the Eleventh Circuit
agreed with our position in 4sk v. Tysons Foods that a white supervisor calling a black employee
“boy™ was evidence of racial animus that could support a finding of employment
discrimination."” Sadly, these are only a few of the countless other recent and present-day
examples of continued discrimination and harassment in the workplace.

In fiscal year 2013 alone, the EEOC received nearly 94,000 charges of discrimination."
Of those charges, 33,068 (or 35.3%) involved allegations of racial discrimination, 27,687 (or
29.5%) involved allegations of sex discrimination, 25,957 (or 27.7%) involved of discrimination
based on disability status, and 21,396 (or 22.8%) involved allegations of age discrimination.'”
The number of filed charges, however, does not come close to fully representing the miltions of
Americans who still endure unlawful discrimination and mistreatment in their workplaces. For
example, recent national surveys show that approximately one out of every four working women
and one out of every ten working men have experienced some form of harassment while on the
job Many of those workers, however, never report that harassment or file a charge of
discrimination.

The recent cconomic downturn has only served as another paintul reminder of the
continued existence of employment discrimination in the workplace. While nationwide, the
unemployment rate is around 6.0%: for Latino-Americans the rate is 8.6%, and for African-
Americans it is 12.2%. Discrimination in hiring remains a key factor for these large and
unacceptable racial disparities. For example, an empirical study has demonstrated that resumes
with “white sounding” names were 50% more likely to receive a callback than comparable
resumes with African-American sounding names.”! Similarly, racial minorities receive inferior
initial and final offers from employers than their white counterparts,™

We commend the EEOC’s decision to continue to prioritize the initiative revitalized
under President George W. Bush’s administration of focusing the Commission’s resources on
redressing  systemic discrimination—i.e., pattern or practice, policy and/or class-wide
investigations and litigation where the alleged discrimination has a widespread impact on an
industry, employer, or geographic area. The EEOC’s Systemic Task Force, which was
established in 2005 under the direction of then-EEQC Chair Cari Dominquez and led by then-
Commissioner Leslie Silverman, was premised on “the recognition that the Commission cannot

1 Leswis v. Ciry of Chicago, I, 560 11.5. 205 {2010},
7 Ash v Tyson Foods, Inc., 664 F.3d 883 (11th Cir. 2011),
" Equal Emplayment Opportunity Comm'n, Charge Statistics FY 1997 through FY 2013, {20143,
hnp:.f,f‘ww;\owl .eeoe. goviecoc/statistics/enforcement/charges. ofm.
id.

* Gary Langer, One in Fowr U.S. Women Reports Workplace Harassment, ABC NEWS, Nov. 16, 2011,
hitp:i/abenews.go.com/blogs/politics/201 1/1 1/one-in-four-u-s-women-reports-workplace-harassment/,

* Marianne Bertrand and Sendhil Mullainathan, Are Emily and Brendan More Employable than Lakisha
and Jamal? 4 Field Experiment on Labor Marker Discrimination, 94 AM, ECON. REV., 991, 998 (2004).

 John A. List, The Nawre and Extent of Discrimination in the Markeiplace: Evidence from the Field, 119
Q. 1. OF ECON. 49 {2004).
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effectively combat discrimination without a strong nationwide systemic program.”? We could
not agrec more.

While individual claims have a place on the Commission’s docket, it is imperative that
the EEOQC continue to maximize its impact by prioritizing systematic enforcement and litigation.
The litigation of systemic discrimination claims is very costly, often complicated and is regularly
protracted and hotly contested. Simply put, they are some of the hardest and most complex cases
to litigate. And that is why they are precisely the types of cases which the federal government
should be bringing. Our country cannot hope to rid the workplace of employment discrimination
on an individual case-by-case basis. Moreover, many of these cases would never be prosecuted
by the private bar or civil rights organizations with limited resources, especially when the
discrimination is occurring in underserved communities or the likelihood of obtaining significant
monectary relief is minimal. An emphasis on systemic enforcement makes perfect sense
strategically because it allows the EEQC to address and remedy workplace discrimination on a
large scale. As such, the EEOC was wise to recently develop a new Strategic Enforcement Plan,
which will allow the Commission to focus its own limited resources on the areas where
discrimination remains entrenched and far-too-common.”

24

The Commission’s recent victory in EEQC v. Hill Country Farms, Inc.,™ serves as a
powerful reminder of the impact of the EEOC’s focus on systemic and strategic enforcement. In
that litigation, the EEOC represented 32 men with intellectual disabilitics who were subjected,
over the course of more than two decades, to harassment and discrimination, including verbal
and physical abuse and sub-standard and otherwise deplorable living conditions.”® As a result of
the EEOC’s advocacy, an lowa jury awarded the men damages totaling $240 million. And
earlier this year, the EEOC reached a $1.4 million settlement with JPMorgan Chase over
allegations that the company maintained a sexually hostile work environment towards female
mortgage bankers who worked at an Ohio focation.”” The settlement also requires JPMorgan to
revise its data retention procedures in order to prevent future harassment.

We also applaud the EEOC’s continued reliance on disparate impact lability as a tool
through which to prove unlawful discrimination. The United States Supreme Court, in its
landmark decision, Griggs v. Duke Power Co., recognized that Title VIT not only prohibits overt
racial discrimination, but also “practices, proccdurcs, or tests neutral on their face, and even
neutral in terms of intent” that “operate to ‘freeze’ the status quo of prior discriminatory

* Equal Employment Opportunity Comm’n, Systemic Task Force Report to the Chair of the Equal
E mploymcnt Opportunity Commission, http:/Avww.eeoc.gov/ecoc/task_reports/systemic.cfm,
** In the Strategic Enforcement Plan, the Commission identified six areas of enforcement priorities,
inc udm; (1 chmmannﬂ hamerﬁ in n,umtmcn[ and hmn_ i) prom.tmg, immigrant, mn.rdm and other vulnerable

Oppor\um(} Comm'n, Szratcyn ioru:mcnt Plan ]“Y 1OB ’JO!( httyp:/) www.eeoc, gm’ecouphn. st‘ctm.

S EEOC Y. Hill Country Farms, Inc,, 13-2796, 2014 WL 1813434 (8th Cir. May 8, 20143,

* Press Release, Equal Opportunity Employment Comm®n, Jury Awards $240 Million for Long-Term
Abuse of Workers with Inteliectual Disabilities (May 1, 2013), hitp//www.eeoc.govieeoc/newsroomirelease/S-1-
{3b.cfim,

 Press Release, Equal Opportunity Employment Comm’n, JPMorgan Chase Will Pay $1,450,000 to
Resolve EEQOC Class Sex Discrimination Lawsuit (Feb. 3, 2014), hitp://www.ceoc.govieeoc/newsroom/release/2-3-
14.cfm.
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employment practices.”™  Disparate impact is now more important than ever, especially given
that subtle and sophisticated types of discrimination are more commonplace in today’s sociely
than instances of overt racial animus. The success of the Civil Rights Movement and the
legislation it produced means that racial discrimination is no longer socially acceptable. This
cultural change has helped reduce some racial discrimination. 1In other instances, however,
discrimination has been driven underground, where it is vibrantly practiced but masked by code-
words and pretexts. As the United States Court of Appeals for the Third Circuit has explained:

Anti-discrimination laws and lawsuits have “educated” would-be violators such
that extreme manifestations of discrimination are thankfully rare. Though they
still happen, the instances in which employers and employees openly use
derogatory epithets to refer to fellow employces appear to be declining.
Regrettably, however, this in no way suggests that discrimination based upon an
individual’s race, gender, or age is near an end. Discrimination continues to
pollute the social and economic mainstream of American life, and is often simply
masked in nore subtle forms, It has become easier to coat various forms of
discrimination with the appearance of propriety, or to ascribe some other less
odious intention to what is in reality discriminatory behavior. In other words,
while discriminatory conduct perﬁlsls violators have learned not to leave the
proverbial “smoking gun” behind.*

Disparate impact cases are often extremely challenging and can be very costly, especially given
that they often involve analyzing large sets of data and require the retention of legal experts.
But, if we are committed to ridding our nation’s workplaces of unlawful discrimination, these are
precisely the types of cases the EEQC needs to be litigating.

The EEOC's recent actions around the misuse of criminal background checks in
employment highlight the ways in which the Commission is working to address and remedy
discriminatory barriers that have disparate impacts on protected classes. In recent decades the
number of Americans who have some sort of criminal reccord has increased significantly.
Incarceration rates in the United States have more than tripled since the 1980s. 0 As a result of
this increase, the United States currently constitutes approx;matelv five percent of the world's
population but holds 25% of the world’s prison poputation.”® This rapid increase is largely
attributable to the increased incarceration of non-violent drug offenders over the last three
decades. Racial minorities have been hit hardest by this national trend. The prevalence of arrest
rates and criminal convictions are far higher among African Americans and Latinos than for
whites*? These racial disparities are not explained by disproportionate rates of criminal

401 118, at 430 (1971, Congress codified disparate impact liability under Tite VIi in the 1991 Civil
Rights Ad See The Civil Rights Act of 1991, Pub. L. No. 102-166.
Aman v, Cort Furniture Rental Corp., 85 F.3d 1074, 1081-82 {3d Cir. 1996).
¥ U8, Dep’t of Justice, Bureau of Justice Statistics, Correctional Populations in the United States 1998
(2002} Paigc M. Harrison & Allen £ Beck, LLS. Dep’t of Justice, Bureau of Justice Statistics, Prisoners in 2003
(2004},
! Marc Mauer, Race 1o Incarcerate, 15-14 {1999).
= Rn.c»m statistics from the FBI show that African Americans accounted for more than 3 million arrests in
20009 (28.3% of total arrests}, even though they represented just 12.9% of the general population; whites, who
formed 75.6% of the general population, accounted for fewer than 7.4 million arrests {69.1% of total arrests), Crime
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activity—one study found that in 2005, African Americans represented 14% of current drug
users, yet they constituted 33.9% of persons arrested for drug offenses™—but rather,
demonstrate the roles that racial profiling and discriminatory criminal justice policies have
played and continue to play in our criminal justice system.™

In response to this growing trend, twe years ago. the EEOC, in a bipartisan manner,
issued enforcement guidance on employers” consideration of arrest and conviction records when
making employment decisions.”> The BEOC’s guidance was designed to consolidate, clarify,
and update prior guidelines the Commission had promulgated on the topic, guidelines—initially
issued in 1987 when now-Supreme Court Justice Clarence Thomas was serving as Chair—that
had become outdated and did not reflect recent factual and egal developments®® It is important
to note that the EEOC’s guidance does not prevent or discourage the use of criminal background
checks. Instead, it clearly sets forth how employers’ use of criminal history information can, in
some instances, violate Title VII. First, the EEOC, relying on social science research showing
that African-American job applicants without criminal records are less likely than white
applicants with criminal records to get called back for interviews or receive offers of

employment, ”’ discusses how employers can violate Title VII's disparate treatment provision if

in the United States, 2009 U.S. Department of Justice ~~ Federal Bureau of Investigation {Sept. 2010) tbl. 43,
ttp/iwww2 fhigoviucr/cius2009/arrests/index html. Among persons arrested on felony charpes in 2006, 29% were
white, while 43% were black and 24% were Latino. Bureau of Justice Statistics, U.S. Dep’t of Justice, Felony
Defendants in Large Urban Counties, 2006, app. tbl. 2 (2010). Similar disparities are seen in conviction rates as
well. One recent estimate found that nearly one-fourth of the black adult male population {23.3%) has at least one
felony conviction but is not currently under any form of criminal justice supervision, while that figure is only 9.2%
for the adult male population as a whole, Christopher Uggen, Jefl Manza & Melissa Thompson, Citizenship.
Demacracy and the Clivic Reistegration of Criminal Offenders, 605 Annals Am. Acad. Pol. & Soc. $ci. 281, 288 &
tbl. 2 {2006}; see afso Marc Mauer and Ryan 8, King, Uneven Justice: State Rates of Incarceration by Race and
Lihnicity, 3 (20073, http//www sentencingproject.org/doc/publications/rd_stateratesofincbyraceandethnicity, pdf
(finding African Americans incarcerated 5.6 times rate of whites, Hispanics incarcerated at 1.8 times rate of whites).
¥ Marce Maver, Justice for AH? Challenging Racial Dispavities in the Criminal Justice System, Am, Bar
Ass™n (2010). A recent report by the American Civil Liberties Union {“ACLU™) found that “Black people are 3.7
times more {ikely to be arrested for marijuana possession than white people despite comparable usage rates.” Press
Release, ACLU, New ACLU Report Finds Ovenwhelming Racial Bias in Marijuana Arrests (June 4, 2013),
hitps://www.aclu org/criminal-law-reform/new-aclu-report-finds-overwhelming-racial-bias-marijuana-arrests,

M See, ¢ 2.. Michelle Alexander, The New Jim Crow: Mass [ncarceration in the Age of Colorblindness
{2010y, Marc Mauer, Mass Imprisonment and the Disappearing Vofers, in Invisible Punishment 53 (Marc Mauer &
Meda Chesney-Lind eds., 2002) (discussing war on drugs).

** Equal Employment Opportunity Commy’n, Enforcement Guidance on the Consideration of Arrest and
Conviction Records in Employment Decisions Under Title VIl of the Civif Rights Act of 1964, as amended, 42 /.S.C.
& 2000e et seq. {April 25, 2012).

* See Equal Employment Opportunity Comm’n, Policy Statement on the Isswe of Conviction Records
wnder Titte Vi1 of the Civil Rights Act of 1964 (Feb. 4, 1987); Equal Employment Opportunity Comm’n, Policy
Starement on the Use of Statistics in Charges Involving the Exclusion of [ndividuals with Conviction Records from
Employment (Tuly 29, 1987); Equat Employment Oppertunity Comm’n, Poficy Guidance on the Consideration of
Arvest Records in Employment Decisions under Title VI of the Civil Rights Act of 1964 (Sept. 7, 1990).

" One study, demonstrated that White job applications with a criminal record who had the same
qualifications as African-American applicants without criminal record were three times more likely to be invited for
inferviews than the African-American applicants. Devah Pager, The Mark of a Criminal Record, 108 Am. Journal
of Saciology 937, 957-60 (2003). The results of that study, which provides powerful evidence that some employers
may be discriminated against African American applicants, and especially these with criminal records, has been
replicated in other research. See, e.g., Devah Pager, Bart Bonikowski, & Bruce Western, Discrimination in a Low-
Wage Labor Market: A Iield Fxperiment, 74 Am. Seciological Rev. 777, 785 (2009).
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they treat similarly siwated individuals with criminal histories differently because of their race.
The guidance goes on to explain that even criminal records policies that are facially race-neutral
can result in disparate impact lability if they disproportionately impact racial minorities (or other
protected groups) and are neither job related nor consistent with business necessity. In order to
avoid violating Title VII, the guidance recommends employers, when developing criminal
records policies, consider three sensible factors: (i) the nature and gravity of the prior criminal
conduct, (ii) the time that has elapsed since the prior criminal conduct, and (iii) the nature of the
job held or sought®® The EROC’s guidance makes clear that consideration of these factors is
important for ensuring that exclusions based on criminal records are not overly broad, but are
related to the positions at issuc and necessary from a business perspective.

The EEOC’s work on the guidance is not only commendable, it is also consistent with the
growing national and bipartisan consensus that we need to rethink our criminal reentry systems
to ensure that millions of Americans who have a criminal record, but who have paid their debt to
society and are qualified for work, are not unjustly denied the opportunity to reintegrate back
into society by the misuse of criminal background checks. To allow the presence of an arrest or
conviction record to bar an individual from meaningful employment forever, would deny to
millions that most powerful and important American opportunity-—a second chance. For the
Legal Defense Fund, ensuring that those with criminal records are not arbitrarily barred from
employment opportunities, is a key focus of our employment discrimination work. We regard the
EEOC’s leadership in this area as just onc example of how the Commission continues to
carefully and thoughtfully recalibrate its regulatory and enforcement agenda to respond to trends
and shifts in employment discrimination.

The eve of the 50th anniversary of the Civil Rights Act of 1964 provides a timely
opportunity to pause and consider the regulatory and enforcement priorities of the EEOC.
Undoubtedly, the EEOC should be applauded for the tremendous role it has played in helping to
ensure that American workers are not being denied equal opportunity based on race, national
origin, sex, age, religion, disability, or any other protected category. But, the EEOC’s work is
far from over. The Commission must continue its work of developing new and innovative ways
to combat unlawful discrimination. As Naomi Earp, who served as Chair of the EEOC under
President George W. Bush once remarked: “New times demand new strategics to stay ahcad of
the curve. These old evils are still around in new forms and [the Commission] intend[s] to act
vigorously to eradicate them.”™ As such, we should also take this apportunity to ensure that the
EEOC has the resources it needs to continue its critically important work, including systemic
enforcement, to make sure that no one in this country is denied equal opportunity and fair
treatment in the workplace.

Thank you for the opportunity to testify today. [ would be happy to answer any
questions.

* The these factors, also known as the “Green factors,” are based on a 1975 decision by the United States
Court of Appeals for the Eighth Circuit. See Green v. Mo, Pac. R.R. Co., 523 F.2d 1290 (8th Cir, 1975). In that
decision, the court concluded that an employer’s policy that disqualified applicants for employment for any criminal
conviction other than a minor traffic offense violated Title VIl's disparate impact protections.

* Press Release, Equal Employment Opportunity Comm’n, Naomi C, Earp Takes Office as EEOC Chair
(Sept. 6, 2006), hitp://ecoc gov/eeoc/newsroom/release/9-6-06.cfm,
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Chairman WALBERG. Thank you, Ms. Ifill.
Ms. Bone, you are now recognized.

STATEMENT OF MS. LUCIA BONE, FOUNDER, THE SUE
WEAVER C.A.U.S.E., FLOWER MOUND, TEXAS

Ms. BONE. Good morning, Chairman Walberg and Ranking Mem-
ber Courtney and other members of the subcommittee. It is a great
privilege for me to appear before the House Subcommittee on
Workforce Protections in honor and in memory of my sister, Sue
Weaver, and for the other victims whose tragic deaths could have
been prevented had an employer done a proper criminal back-
ground check before hiring those individuals.

My name is Lucia Bone, and I am the founder of the Sue Weaver
C.A.U.S.E., Consumer Awareness of Unsafe Service Employment.
In 2004, we were founded, and C.A.U.S.E. is a non-profit organiza-
tion proactively keeping you and your families safe by promoting
the importance of proper annual criminal background checks on
anyone hired to work in our homes or with vulnerable populations.
C.A.U.S.E. does not actually conduct criminal background checks.
We are an honorary member of the National Association of Profes-
sional Background Screeners.

At one time or another, we all need to invite strangers into our
home for maintenance or delivery. Most of us trust the companies
that we hire to send safe workers into our home. But how do we
know if that trust is well-placed? My sister, Sue Weaver, thought
it was. She was wrong. My sister hired a reputable Florida depart-
ment store to have her air ducts cleaned. No criminal background
checks were done on the workers they sent into customers’ homes.

The work was subcontracted out, and two convicted felons were
sent into Sue’s home to do the service work: a single woman, home
alone, two convicted felons. Six months later, one of the workers re-
turned. He was a twice-convicted sex offender on parole. He raped
Sue, he murdered her, he set her body and her home on fire in an
effort to destroy the DNA evidence. Had a criminal background
check been done, the employer would have known that these men
were not suitable to be working in customers’ homes due to their
criminal history, and my sister might still be alive today.

Since Sue’s death in 2001, I have campaigned tirelessly to edu-
cate and bring awareness to the importance of proper background
investigations and the importance of knowing whom you hire. Not
only do background checks make good business sense, they save
lives. It is absurd that a person with multiple convictions for vio-
lent sexual assault should be engaged as a home repairman, yet it
happens over and over again. Everyone has the right to work, but
not every job is right for everyone.

Criminal background investigations provide employers an invalu-
able tool to help them place employees in job-appropriate positions,
better protecting coworkers and customers. Background checks pre-
vent tragedies.

In the last decade, we have witnessed a dramatic upsurge in
laws mandating background checks in many areas, often to better
screen those working with children or vulnerable populations. Un-
fortunately, we must ask ourselves if the EEOC’s focus isn’t on
helping ex-offenders seeking employment without regard to con-
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sumer safety. Everyone deserves a second chance, but not at the
expense of innocents such as my sister.

Employers need to know who they are hiring, and background
checks are an appropriate risk-mitigation tool that helps them do
so. I am gravely disappointed that no victims were represented at
the July 2011 meeting of the EEOC that preceded the issuance of
the guidance. The Commission did not consider the victims’ side,
but solely focused their attention on the plight of the ex-offenders.

Background checks were singled out as the leading cause of why
minority ex-offenders fail to find jobs. They ignored other chal-
lenges, such as drug and alcohol addictions, lack of education or vo-
cational training and lack of family structure, and ignored the con-
sumer safety and risk mitigation benefits of background screening.

I am not an expert in the workings of Congress and regulatory
agencies, but common sense leads me to believe that the EEOC
needs to suspend implementation of its guidance and hold the type
of transparent, inclusive proceeding that it should have conducted
in the first place. This time, they need to listen to victims and their
families, and victims’ rights organizations, and those representing
the vulnerable populations. All views need to be heard and consid-
ered before a new policy goes into effect.

When weighing the risks and benefits of the proposed policy
guidance, they must balance the safety of the public and the inno-
cent consumers against the employment concerns of ex-offenders.
While, sadly, it is too late for my sister, it is not too late for all
the others who might become victims. By discouraging background
checks used to qualify individuals that work near our families, we
are knowingly risking the safety of ourselves and our loved ones.

Under the guidance, it is more difficult for employers to make in-
formed hiring decisions, placing employees and consumers in un-
suitable situations and jeopardizing the safety of our families, our
homes and our workplace.

Thank you.

[The statement of Ms. Bone follows:]
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Lucia Bone
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Committee on Education and the Workforce
Subcommittee on Workforee Protections

June 10, 2014

Chairman Walberg and Ranking Member Courtney, it 1s a great privilege for
me to appear before the House Subcommiittee on Workforce Protections in honor
and in memory of my sister, Sue Weaver, and, for other innocent victims whose
tragic deaths could well have been prevented had an employer done a criminal
background check before hiring an individual.

My name is Lucia Bone, and I am the Founder of The Sue Weaver
C.AUSE., Consumer Awareness of Unsafe Service Employment,  Tounded in
2004, C.AUS.E. is a non-profit organization proactively keeping you and your
family safe by preventing tragedy one service worker at a time.

The Sue Weaver C.AUS.E. promotes the importance of proper annual
criminal background checks on anyone working in our homes or with vulnerable
populations. We educate you, the consumer, on the importance of knowing whom
you hire to work in or near your home and your family.

The Sue Weaver C. A US.E. does not actually conduct criminal background
checks. We are an henorary member of the National Association of Professional
Background Screeners (NAPBS), a trade association of professional background
screening companies who conduct background checks for employment purposes.
We have worked closely with NAPBS to develop our C.AUSE. Certified
background screening guidelines. C.AUS.E. Certification is a free resource for
consumers to search for safer workers in their area that have been properly vetted
through an annual criminal background investigation conducted by a professional
background screening company.

PMS 247, 2221 Justin Road, Suite 119 Flower Mound, TX 75028 B877-450-5812 SueWeaverCAUSE.org
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At one time or another, we all need to invite a stranger into our home for
maintenance or delivery.  Did you know that yvour safety or the safety of your
family might be endangered the next time you need service work done?  Many
pcople believe hiring a company that is “bonded and insured” protects them. In
truth, it is only an insurance policy and it does not mean the employer has done
criminal background checks on their workers. Regardless, most of us trust the
company we hire to send safe workers into our homes. But how do we know if that
trust is well-placed? My sister, Sue Weaver, thought it was. She was wrong.

My sister hired a reputable Florida department store, Burdines, to have her
air ducts cleaned. No criminal background checks were done on the workers they
sertt into their customers’ homes.  The work was subcontracted out and two
convicted felons were sent into Sue’s home to do the service work. A single
woman, home alone, two convicted felons, ... Six months later one of the workers,
Jeftrey Hefling, a twice-convicted sex offender on parole, returned to rape and
rurder Sue. He then set her body and home on fire in an attempt to destroy the
DNA evidence. Had a criminal background check been conducted it would have
shown that both men were not suitable to be working in customers’ homes due to
their criminal history and my sister might still be alive today.

Since Suc’s death in 2001, T have campaigned tirclessly to educate and bring
awarcness to the importance of proper background invesugations and the
importance of knowing whom you hire.  Not only do background checks make
good business sense, they save hives. It is absurd that a person with muldple
convictions for violent sexual assaults should be engaged as a home repairman, yet
it happens over and over again.

Everyone has the right to work but not every job is right for everyone.
Criminal background investigations provide employers an invaluable tool to help
them place employees in job appropriate positions, better protecting coworkers and
customers, Background checks prevent tragedies,

Although we stll have a long way to go, legislators do understand the
importance of criminal background checks and the need to mandate appropriate
guidelines for certain positions. In the last decade, we have witnessed a dramatc
upsurge in federal, state and local laws mandating background checks in many
arcas, often to better screen those working with children or other vulnerable
populations. Unfortunately, we must ask ourselves if the EEOC gets it.

PMS 247, 2221 Justin Road, Suite 119 Flowsr Mound, TX 75028 877-450-5812 SueWeaverCAUSE org
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I believe the EEOC focused its 2012 Enforcement Guidance on the
Consideration of  Arrest and Conviction Records in Employment Decisions
{(“Guidance™ on helping ex-offenders seeking employment, without regard to
consumer safety.  Everyone deserves a sccond chance, but not at the expense of
innocents such as my sister.  Employers need to know who they are hiring and

background checks arc an appropriate risk mitigation tool that help them do so.

On more than one occasion, [ have written to the EEOC, The following is a
excerpt from a letter [ wrote 9 months before the issuance of the EEOC Guidance
July 11, 2011} to EEOC Chairwoman Jacqueline Berrien:

As you conduct your upcoming Commission Meeting on
Arrest and Conviction Records as a Barrier to
Employment, T ask that you consider the other side of the
coin and remember my sister’s case.  As the Commission
considers revising its guidance on the use of arrest and
conviction records, consider that background checks are
beneficial for employers and they should be conducted
more often, not lesst  Sue didn’t commit the heinous
crimes that her killer committed.  Burdines should have
known about Hefling’s criminal past and not sent him
into consumers’ homes.  Is this too much to ask, that
employers take appropriate steps to ensure the safety of
their customers from their emplovees? Unfortunately, my
sister paid the ultimate price because a background check
wasn't conducted... . That doesi’t mean her perpetrator
couldn’t have been hired, just that armed with the
knowledge of this criminal history, Burdines shouldn’t
have sent him to my sister’s or anyone’s home.

I am gravely disappointed that no victims were represented at the July 2011
meeting of the EEOC that preceded the issnance of the Guidance.  The
Commission did not consider the victims’ side, but solely focused their attention on
the plight of the ex-offenders.  Unfortunately, the EEOC erroneously: (1) singled
out background checks as the leading cause of why minority ex-offenders fail to
find a job, ignoring other challenges such as drug or alcohol addictions, lack of
education or vocational training and lack of family structure; and (2} ignored the
consumer safety and risk mitigation benefits of background screening,

PMS§ 247, 2221 Justin Road, Suite 119 Flower Mound, TX 75028 B877-450-5812 SueWeaverCAUSE.org
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It 1s my opinion that the EEOC has paid litde or no attention to critical
issues such as:

a) Why employers rely on background checks to cnsure a safer workforce and
workplace;

b) How its revised criminal record guidance would discourage use of background
checks;

¢} The confusion among employers - especially small businesses - engendered by
the adoption of a 52 page, footnote-laden document, to replace its far shorter
predecessor;

d) The need to balance the competing interests of ex-offenders re-entering the
workplace and the need to protect public safety; and

¢} How victims” advocacy groups felt about any change in policy. T personally
attended the 2011 hearing and was greatly disappointed that the EEOC showed
no interest in hearing from any victims. It was apparent the hearing was only a
formality; their focus was on protectung ex-offenders sccking employment.

In addition, the EEOC made a serious error by failing to allow the public to
view and comment on the Guidance before it was issued. T agree wholeheartedly
with EEOC Commissioner Constance Barker who dissented from the issuance of
the Guidance and bemoaned this lack of transparcncy.

The proposed revision before us today represents a major shift
in the advice we have given the American public for the last 22
years, Yet, we are about to approve this dramatic shift in our
interpretation of the rights of job applicants and the obligations
of America's businesses under Title VII without ever circulating
it to the American public for review and discussion. There is
absolutely no justification for totally excluding the American
people from this process or for this blatant failure to be
transparent in how we conduct our business. ...We are public
servants. We work for the American people. What could
possibly justity keeping them from knowing what is in this
document before we approve it?

PMS 247, 2221 Justin Road, Suite 118 Flower Mound. TX 75028  B77-450-3812 SueWeaverCAUSE.org
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[ am not an expert in the workings of Congress and regulatory agencies. But
common sense leads me to believe that the EEOC needs to suspend
implementation of its Guidance and hold the type of transparent, inclusive
proceeding that it should have conducted in the first place. This time they need to
listen to victims and their families and victims’ rights organizations and those
representing  the vulnerable populations.  All views need to be heard and
considered before a new policy goes into cffect. When weighing the risk and benefits
of the proposed policy guidance, the Guidance must balance the safety of the
public and innocent consumers against the employment concerns of ex-offenders!

While sadly it 15 too late for my sister, it 1s not too late for all the others who
might become victims. By discouraging background checks used to gualify
individuals that work or care for our familics or do service work in our home, we
are knowingly risking the safety of ourselves and our loved ones.

Sue was no different than your sister, your aunt, your daughter, your
neighbor or your best friend.  She was my best friend, my inspiration, my idol and
my big sister,

“ommon sense says you wouldn’t hire a drug dealer to work in a pharmacy,
a thief to work in a bank or a sex-offender to work with vulnerable populations.
But under this Guidance the EEOC has made it more difficult for employers to
make informed hiring decisions, placing employees and consumers in unsuitable
positions and jeopardizing the safety of our families, our homes and workplaces.

Transcript of April 25, 2012 Meeting of the EEOC (comments of Commissioner Barker),
available at http://www.eeoc.gov/eeoc/meetings/4-25-12/transcript.cfim.

PMS 247, 2221 Justin Road, Suite 11@  Flower Mound, TX 75028 877-450-5812 SueWeaverCAUSE.org
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Chairman WALBERG. I thank you for your testimony. I thank
each of you for the testimony.

And now I recognize, to open our questioning, the Chairman of
our full Committee, Education and the Workforce, the gentleman
from Minnesota, Mr. Kline.

Mr. KLINE. Thank you, Mr. Chairman. And thank the witnesses
for being here today. Really expert testimony from all of you.

I want to—I think we could all agree, in fact I am sure of it, on
both sides of the aisle, that it is important, when we look at non-
discrimination issues and Title VII, that we do so mindful of what
it was supposed to do.

What I see here, listening to Mr. McCracken’s testimony, is a sit-
uation where we are making things more and more complicated
and, therefore, harder to actually comply with the intent of the
law. So in looking at the criminal background checks guidance—I
think, Mr. McCracken, you indicate it is 55 pages long, and my
notes say 157 footnotes, I think you said 167—that is a lot, in a
time when we see uncertainty and a blizzard of rulemaking de-
scending on businesses, large and small.

We have small businesses—for example, trying to figure out
whether they have got 50 employees or 49 employees, or whether
they are working 30 hours or 29 or 39 hours a week—how are they
gonna comply with the Affordable Care Act? And now they have
got guidance from the EEOC that is 55 pages long and has 157
footnotes. It seems to me that would be pretty difficult to comply
with if you are a small business owner. Would it not, Mr.
McCracken?

Mr. McCRACKEN. I would say yes, because the companies that I
am most—we are most concerned about are those, as you suggest,
50 or so and less, where they don’t have a dedicated HR person on
staff. A lot of these issues are handled directly by the small busi-
ness owner him-or herself. And we also have to realize that it is
particularly in smaller workplaces employees often handle a wide
variety of tasks, and jobs can change rather quickly. And so doing
the individualized assessments is even more complex and difficult
in a small business setting than it is in a large employer setting.
And coupled with that, they have far less available expertise with
which to accomplish that.

Mr. KLINE. Right. So they are going to have difficulty complying
with this if they don’t have the resources to hire an attorney. Is
there any safe harbor in here?

Mr. MCCRACKEN. Not that I am aware of, no.

Mr. KLINE. I mean, I suppose they could just not do background
checks. But then they would be in violation of other statute. So
under that circumstance, it seems to me that this would add to un-
certainty on the part of employers and would make it less likely
that they would make new hires. And at a time when we are look-
ing at a workforce participation rate that is as low as we have seen
in decades, another factor making it more difficult for employers to
make decisions to hire is exactly the wrong thing that we need
right now.

But it looks to me as though this guidance is going to do just
that. And so whether you are a potential new hire that is a minor-
ity or not a minority, protected class or not, less likely to have an
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opportunity to be hired under this guidance. Is that the way I—
that is the way I understand your testimony. I am just trying to—

Mr. MCcCRACKEN. I think that is a good analysis. Another point
that I would bring up that hasn’t been specifically mentioned is, it
also creates incentives for companies of all sizes to subcontract out
many of these functions so they don’t do the hiring themselves.
And to the extent those companies, or small businesses with fewer
than 50 employees, these laws don’t apply. So there is a signifi-
cant—the more complex you make these things, the more difficult
they are for employers of all sizes, the more the very
underpinnings of the goals of the rules are undercutting them-
selves.

Mr. KLINE. So it has the perverse effect of actually putting up
employment barriers, which we were trying in the first place to
eliminate employer barriers, employment barriers, barriers to em-
ployment by the original act.

All right, Mr. Chairman, I yield back. Thank you.

Chairman WALBERG. I thank the gentleman.

I now recognize the ranking member, Mr. Courtney.

Mr. CoUuRTNEY. Thank you, Mr. Chairman. And, again, unfortu-
nately because the agency was not invited today so that we could
actually have a real dialogue and, you know, I actually think that
would be a way to sort of shed light in terms of trying to get to
real oversight, you know, we are going to have to sort of rely on
sort of indirect, third-party contributions to sort of, at least par-
tially, recreate some balance in the record here.

And so, Mr. Chairman, first of all I would like to enter into the
record a statement by David Lopez, who is general counsel for the
EEOC, who makes a few points, which he did just recently again,
in response to some of the claims that we have heard here this
morning. Number one, he sets the record straight in terms of the
percentage of litigation that actually has materialized in 2013.
And, again, Ms. Ifill sort of alluded to that in terms of some of the
statistics that she cited. But it is about 0.5 percent, less than a per-
cent, of cases that actually went to litigation.

In addition, he cited some other court rulings, Mach Mining and
others, who were at odds with the case that was cited earlier here.
Again, there is clearly a conflict between the two circuits about
the—you know, the handling of the conciliation process by the
agency, which is a good thing. Again, I practiced law for 27 years,
and understood well that, you know, judges, like everybody else,
can sometimes disagree in terms of interpreting statutes. And,
again, I think, you know, having that discussion here today is fine.

Again, it is too bad that the party to the litigation is not present
in terms of being able to just, you know, articulate their point of
view on this. But again, we were deprived of that by the way in
which this hearing was organized. So, again, I would like to have
Mr. Lopez’s statement entered into the record. Which, again, I
think sheds some facts for the record in response to some of the
claims that were being made here.

[The information follows:]

[Additional Submissions by Mr. Courtney follow:]
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U. S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, DC 20507
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The Honorable Tim Walberg

Chairman

Subcommittee on Workloree Protections
Commitiee on Education and the Workforce
U.S. House of Representatives

Washington, D.C. 20515

Dear Chairman Walberg:

Please accept this stalement for the record frony the Equal Employment Opportunity Commission
{EEOC) in response to the June 10, 2014, hearing entitled, “The Regulatory and Enforcement
Prioritics of the EEOC: Examining the Concerns of Stakchelders,” and concerns raised during
the hearing about the agency's enforcement and regulatory priorities. There were several issues
discussed during the hearing that we belicve would benefit from additional information.

As you know, the EEOC is responsible for enforcing Title VI of the Civil Rights Act of 1964,
the Age Discrimination in Employment Act of 1967, the Equal Pay Act of 1963, the Americans
with Disabilities Act of 1990, Section 301 of the Rehabilitation Act of 1973, the Civil Rights Act
of 1991, the Genetic Information Nondiscrimination Act of 2008, the ADA Amendments Act of
2008, and the Lilly Ledbetter Fair Pay Act of 2009, Vested with this responsibility, the Com-
mission is dedicated 1o achicving our national vision of justice and cquality in the workplace by
preventing, stopping, and remedying unlawful employment discrimination,

The mission of the Conunission is the eradication of employment discrimination and we have
made great strides over the years. However, on the eve of its S0th anniversary, it is important to
note that the Commission’s work is far from complete. The EEOC strives to achieve its mission
through public outreach and education, development and implementation of regulations and poli-
¢y guidance, public mectings, mediation, investigation and conciliation. When these steps arc not
successiul, litigation is the enforcement step of last resort. The Comimission litigates less than
one quarter of one percent of the charges filed with the Agency.

ELEOC Guidance on the use of Arrest and Conviction records in emplovinent:

On April 25, 2012, the Comumission, in a 4-1 bi-partisan vote, issucd its Enforcement Guidunce
on the Consideration of Arrest and Conviction Records in Employment Decisions Under Title
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VIl of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e. The Guidance is firmly
rooted in Title VII and the relevant case law and updates, consolidates, and supersedes the
Commission's 1987 and 1990 policy statements on this issue, as well as the relevant discussion

in the EEOC’s Race and Color Discrimination Compliance Manual Chapter. The Guidance is
designed to be a resource for employers, employment agencies, and unions covered by Title VII;
for applicants and employees; and for EEQC enforcement staff. During the hearing there were
several concerns raised about the Guidance.

I. The Guidance is so long, so vague, and so complex that small emplayers — and even some
sophisticated connsel -- cannot glean clear directions from it.

1t is important to understand that the Guidance was written for several audiences in addition to
employers. The federal courts that decide Title VII cases were an important audience. Indeed,
in 2007, a federal circuit court of appeals directed the Commission to update its 1987 version of
this Guidance to provide more in-depth legal analysis of criminal background exclusions. The
court found that the earlier version lacked explanation and statutory analysis. See £/ v. Sou-
theastern Pennsylvania Transp. Authority, 479 F.3d 232 (3d Cir. 2007). The Commission
sought to rectify this in 2012. Because of the detailed nature of the Guidance the EEOC also
drafted several documents that succinctly and clearly summarize the Guidance for employees,
job applicants, employers and counsel:

* The Guidance itself begins with a bulleted Summary that is 1.5 pages long and provides
the main points in the Guidance.

»  Questions and Answers were issued the same day as the Guidance, in April 2012. See
http//www.eeoc. pov/laws/guidance/qa_arrest_conviction.cfm

« A plain language, “What You Should Know” about the Guidance was issued shortly after

the main document. Seg
http;//www.eeoc. gov/eeoc/newsroom/wysk/arrest_conviction_records.cfm

Additionally, the EEOC has been part of the Interagency Reentry Council, a diverse set of feder-
al agencies assembled by the U.S Attorney General, to support the federal government's efforts

to increase public safety, assist those retuming from prison and jail in becoming productive citi-
zens, and save taxpayer dollars by lowering the direct and collateral costs of incarceration. One

of the first products of this collaboration is an initial set of “Reentry MythBusters,” designed to

clarify existing federal policies that affect formerly incarcerated individuals and their families in
areas such as public housing, access to benefits, parental rights, employer incentives, and
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more. Among others, there is a Reentry MythBuster that addresses the Title V1 implications of

using arrest and conviction records in employment.

Finally, the EEOC made educating the public about the Guidance a point of emphasis. This is
reflected in a comprehensive report of our efforts to educate the public concerning the Guidance.
A copy of that report is attached as Appendix A to this letter. Following the adoption of the up-
dated guidance, the agency has conducted an extensive outreach effort that has reached over
80,000 peopie nationwide through over 900 events,

1. The Guidance effectively discourages small employers from using background checks,
their only tool for preserving the safety of their workers and clients.

The Guidance recognizes employers’ safety concems, both by discussing these concems in the
background section and by including numerous hypothetical examples where safety risks justify
exclusions based on an applicant’s recent conviction records, Like the EEOC’s Title V11 guid-
ance on this same subject first issued in {987, this updated 2012 Guidance is based on the pre-
mise that employers can best manage the risk of crime in the workplace by screening applicants
or employees in a targeted and fact-based way. The updated Guidance provides practical advice
to employers on balancing workplace security with civil rights.

Indeed, an increasing number of businesses have explicitly adopted the principles laid out in the
guidance. According to a recent survey of 600 employers (provided as Appendix B), a year ago
just 32 percent of respondents said they had adopted the principles contained in the 2012 EEQOC
guidance. This year, 88 percent report they have done so, Moreover, 64 percent of the surveyed
companies report that they perform individualized assessments for candidates who have convic-
tion records, as recommended by the guidance. Finally, in the wake of the issuance of the up-
dated guidance, several companies and jurisdictions have adopted so-called “ban-the-box™ poli-
cies, delaying the consideration of criminal records until later in the employment process, a poli-
cy recommended by the EEOC guidance.

Il. Adding insult to injury, EEQC denied the public an opportunity to comment on its radi-
cal change iu policy.

The EEOC did not deny the public an opportunity to comment. The Commission held public
meetings in November 2008 and July 2011 on the use of criminal history information in em-
ployment decisions at which witnesses representing employers, individuals with criminal
records, and other federal agencies testified. The Commission held the hearing record open and
established a process for receiving input. The Commission received and reviewed approximately
300 public comments that responded to topics discussed during the July 2011 meeting. Promi-

3
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nent organizational commenters included the NAACP, the U.S. Chamber of Commerce, the So-
ciety for Human Resources Management, the Leadership Conference on Civil and Human
Rights, the American Insurance Association, the Retail Industry Leaders Association, the Public
Defender Service for the District of Columbia, the National Association of Professional Back-
ground Screeners, and the D.C. Prisoners’ Project. Throughout the process of drafting the Guid-
ance, individual Commissioners and staff met with representatives from various stakeholder
groups to obtain more focused feedback on discrete and complex issues such as the U.S. Cham-
ber of Commerce, SHRM, HR Policy Association, College and University Professionat Associa-
tion for Human Resources, the National Employment Law Project, and the Equal Employment
Advisory Council. Additionally, a letter from Ms. Lucia Bone, who testified at the Committee's
June {0th hearing about her sister's tragic murder, was included in this record.

The Guidance is not a radical change in policy. Since at least 1969, the Commission has re-
ceived, investigated, and resolved discrimination charges involving criminal records exclusions,
and federal courts have analyzed the civil rights law as applied to criminal record exclusions
since the 1970s. In 1987, when Justice Clarence Thomas was chair, the EEOC first issued guid-
ance saying that criminal background checks, like other hiring requirements that exclude people,
should relate to the job. The EEQC, following court precedent at the time, listed three factors
that employers should consider during the screening process: the nature of the offense, when it
occurred and the nature of the job. The EEQC did not stretch the law in 1987; it simply followed
the law and continued to do so in its 2006 Race and Color Discrimination Compliance Manual
Chapter and in its 2012 Guidance.

1V. Conflict between Title VII and State Law

Title VIl is a federal law, that specifically provides that state and local laws or regulations are
preempted by Title VII if they “purport to require or permit the doing of any act which would be
an unlawful employment practice” under Title VII. 42 U.S.C. § 2000e-7. Therefore, Title Vil
itself requires the preemption of contrary state laws, not the Commission. Indeed, the U.S. Dis-
trict Court for the Southemn District of Ohio last year held that Title V1I, pursuant to § 2000e-7,
may preempt a state law requiring background checks and the termination of long-term, success-
ful employees due to remote and minor convictions. Waldon v. Cincinnati Public Schools, 941
F. Supp. 2d 884, 890 (5.D. Ohio 2013) ("Moreover, the Court cannot conclude that Defendont

was compelled to implement the policy, when it saw that nine of the ten it was terminating were
African-American. . . . Title VII trumps state mandates, and Defendant could have raised ques-

tions with the state board of education regarding the stark disparity it confronted.”). The Court

Order in Waldon is attached as Appendix C to this letter.

Moreover, the 2012 Guidance makes clear that schools can exclude an individual based on a
criminal record pursuant to state law when doing se would be consistent with Title VIE

4
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“Example 11: State Law Exclusion Is Job Related and Consistent with Busi-

ness Necessity. Elijah, who is African American, applies for a position as an of-
fice assistant at Pre-School, which is in a state that imposes ciminal record re-
strictions on school employees. Pre-School, which employs twenty-five full- and
part-time employees, uses all of its workers to help with the children. Pre-School
performs a background check and learns that Elijah pled guilty to charges of inde-
cent exposure two years ago. After being rejected for the position because of his
conviction, Elijah files a Title VI disparate impact charge based on race to chal-
lenge Pre-School’s policy. The EEOC conducts an investigation and finds that the
policy has a disparate impact and that the exclusion is job related for the position
in question and consistent with business necessity because it addresses serious
safety risks of employment in a position involving regular contact with children.
As a result, the EEQC would not find reasonable cause to believe that discrimina-

tion occurred.”

V., Ms. Lucia Bone, of C.A.U.S.E., testified ta her sister s rape and murder at the hand of a

service warker contracted by a large, local department store that neglected to conduct or re-
quire a criminal background check. If they had done so, they wanld have learned that lre was
twice convicted of sex offenses and then on parole. Ms. Bone testified that, "by disconraging
background checks,” the EEQC is knowingly risking the safety of people like hier sister in the
interests of reemploying ex-offenders,

Mr, Chairman, the EEOC is united with the Committee in our commitment to a safe working en-
vironment for employers, workers and customers. The EEQC offers our sincere sympathy to the
tragedy suffered by Ms. Bone in the death of her sister, Sue Weaver, The department store
and/or its contractor could have conducted a full ciminal background check of the service work-
er. It is important to note that the guidance does not ban eriminal background checks. To put it
plainly, there is nothing in the guidance - either then or now - that would preclude the em-
ployer or the contractor from conducting a criminal background check on the employee.

EEQC Small Business Qutreach:

The EEOC understands that we must work to prevent employment discrimination before it oc-
curs. Investigations, conciliations and litigation are only some of the means by which the EEOC
fulfills its mission and vision. In Title VII, Congress expressly required the agency to engage in
education and outreach activities, including providing training and technical assistance, for those
with rights and responsibilities under employment antidiscrimination laws.
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Educational and outreach programs, projects, and events are also cost effective law enforcement
tools because they promote understanding of the Jaw and voluntary compliance with the law. All
parties, including the American taxpayer, benefit when the workplace is free of discrimination
and everyone has access to equal employment opportunity. To that end, the Commission devel-
oped a performance measure in our Strategic Plan for FY 2012-2016 that calls on the Agency to
develop and increase the number of significant partnerships with organizations that represent
small or new businesses.

The FY 2013 target for this measure was to increase the number of significant partnerships with
organizations that represent small or new business communities (or with businesses directly) by
10 percent nationally over the 2012 baseline, or to 78 total partnerships. Concurrent with the
January 2013 notification issued by the agency for the previous measure, discussions were also
held in January and February 2013 with district directors and program analysts on how to max-
imize outreach efforts and partnership development strategies within the small and new business
communities. Guidance was issued to District Offices that included approaches for identifying
potential partners and outreach activities, as well as methods for reporting resuits. As a result,
the number of partnerships increased by 10 {or {4 percent), making the current total number of
significant partnerships 81 for FY 2013,

Moreover, the agency has consistently received an “A™ rating from the Small Business Adminis-
tration National Ombudsman for our efforts with small businesses. We have a small business
outreach program precisely to connect with small businesses on this and other areas of our en-
forcement and to enhance our work in this area EEOC has a Small Business Task Force led by
Commissioner Constance Barker. We also are a partner with the SBA through the Interagency
Reentry Council and are exploring ways in which we can partner with that agency on outreach.

EEOC Conciliation Efforts:

The EEQC is statutorily required to attempt to resolve findings of discrimination through "in-
formal methods of conference, conciliation, and persuasion.” 42 U.S.C. § 2000e-5. When the
evidence gathered during the investigation establishes that there is "reasonable cause™ to believe
that discrimination has occurred, the EEOC invites the parties to participate in conciliation dis-
cussions, During conciliation, the investigator works with the company and the charging party to
develop an appropriate remedy for the discrimination.

We strongly encourage the parties to take advantage of this final opportunity to resolve the
charge informally and prior to the EEQC considering the matter for litigation. Conciliation is a
voluntary process. The discussions are negotiations and counter-offers may be presented. Con-
ciliation agreements remove the uncertainty, cost and animosity surrcunding litigation.
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The Commission's record demonstrates that we have made significant strides in successfully
conciliating cases where the EEQC has found discrimination. Conciliation is one of our most
effective tools to resolve discrimination cases before filing litigation.

With respect to the EEOC’s pre-suit obligations, we successfully conciliated 1,437 cases in FY
2013. In the last three years, the EEQC improved its conciliation results significantly, with suc-
cessful conciliations now at a rate of 41% of all cases that are conciliated, up from 31% in FY
201 1. This means that more and more often, employers are coming to the table after an investi-
gation where we conclude that there is reason to believe that employment discrimination oc-
curred, and are agreeing to resolve those complaints voluntarily without the need for protracted
litigation.

Voluntary resolution through conciliation can enable the company charged with discrimination
to move forward with improved workplace policies and practices in compliance with the law. In
conciliation or settlement discussions, the EEQC seeks targeted, equitable relief that remedies
the discrimination and ensures that discrimination will not recur. The EEOC’s overarching ob-
jective in its conciliation efforts is to ensure compliance with the law and to carry out the public
interest in stopping and remedying discrimination.

Even before conciliation efforts take place, approximately 14,000 charges annually are settled
with EEQC or in private settlements. Litigation is the last resort and represents less than 0.5 per-
cent of all charges filed and around 5 percent of charges where the commission has issued a
cause finding. The following chart shows our efforts to resolve discrimination charges at various
stages of the process:

FY 2009 FY 2010 FY 2011 FY 2012 FY 2013

Charges Filed 93,277 99,922 99,947 89,412 93,727
Total Resolutions 85,980 104,999 112,499 111,138 97,252
Pre-decision Set- 8,634 9,777 10,234 9,524 8,625
tlements

Withdrawals with 4,892 5,391 5,689 5,438 5,497
benefits

Successful Coneiii- 1,240 of 1,348 of 1,351 of 1,591 of 1,437 of
ations {All Concili- 3,902, 4,981, 4,325, 4,207, 3,515, ¢
ations) 32% 27% 31% 38% 41%
Litigation filed 281 suits 250 suits 261 suits 122 suits 131 suits
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EEOC Litigation:

Unlike the investigation, conciliation, and mediation functions, the Commission litigates in the
public spotlight, alfowing the Agency to further its law enforcement mission through public edu-
cation and deterrence. This also means the public is able to evaluate these efforts, both

the successes and the losses. This was discussed by the Chamber of Commerce in its report

titled A Review of Enforcentent and Litigation Strategy during the Obama Administration —a

Misuse of Authority released in conjunction with the hearing

By any reasonable measure, the public record shows the EEQC"s litigation program is successful
and has undoubtedly had an enormous impact on equality of employment opportunity in the
American workplace. The Commission has consistently secured monetary and non-

monetary remedies, such as policy changes and training, in at least 90 percent of the cases liti-
gated for many years. These include major recent systemic successes across the spectrum of sta-
tutes, such as:

s fnterstate Distributor (D. Colo. 2012) A $4.85 million settlement, along with revised
ADA policy,

o Verizon (D. Md. 2011) A $20 million settlement, representing EEOC’s largest ADA set-
tlement, plus requirement revised attendance plans, policies and ADA policy to include
reasonable accommodations,

s Presrite (N.D. Ohio 2013) A $700,000 settlement, plus priority consideration to at least
40 female job applicants as well as new measures designed to prevent future discrimina-
tion,

o Yellow/YRC (N.D. 1il. 2012) An $11 million settlement in Title V1l race harassment case,

e Pire (D.N.M. 2012) A 32 million settlement, plus new policies and practices to provide
a work environment free of sexual harassment and retaliation, evaluation of managers on
compliance with anti-discrimination laws, and a compliance monitor,

s  ABM (E.D. Cal. 2010) A $5.8 million settlement, along with outside EEQ monitor, train-
ing for investigators of harassment complaints, tracking future discrimination corn-
plaints, employee training in English and Spanish, internal compliance audits, and peri-
odic annual reports to the EEQC, and

»  Republic Services (D. Nev. 2010) A $3 million settlement, plus hiring of EEQ com-
pliance officer, internal audit policies and procedures, training and reports to EEOC,
tracking of future discrimination complaints.

in the event that a case is not settled, the Commission has had an enonmously successful tral
program, with verdicts for the Commission in 9 out of 10 jury trials during FY 2013, and a tnal
success rate well above 50% for the last four years. Among these recent trials was the $240 mil-
lion jury verdict against Henry's Turkeys, the second largest verdict ever achieved under the fed-

8
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eral anti-discrimination statutes along with other major trial victories involving age discrimina-
tion, sex harassment, and racial harassment. [t would be difficult to underestimate the law en-
forcement and public education value of these cases in local communities and across the Nation.

The EEOC’s Appellate Services Division also has a Jongstanding record of success in the courts
of appeals, including in such recent cases as EEOC v. Ford Motor, 2014 WL 1584674 (6th Cir,
Apr. 22, 2014) (telework as an accommodation); EEQC v. Baltimore County, 747 F.3d 267 (4th
Cir. 2014) (agreeing with EEOC’s contention that pension system treated older new-hires less
favorably because of their age by requiring them to make larger contributions than younger new-
hires); EEGC v. Mach Mining, 738 F.3d 171 (7th Cir. 2013) (unreviewability of conciliation ef-
forts), cert petition pending; FEQC v. Houston Funding, 717 F.3d 425 (5th Cir, 2013) (discrimi-
nation on the basis of lactation is sex and pregnancy discrimination); and EEQOC v. Boli Brothers
Const. Ca., 731 F.3d 444 (5th Cir. 2013) (gender stereotyping evidence can support same-sex
harassment claim; reinstating jury verdict for EEOC) en banc; EEOC v. United Airlines, 693
F.3d 760 (7th Cir. 2012) (transfer accommodation of qualified individuals is mandatory absent
undue hardship), cert petition denied; EEQC v, Cintas Corp., 699 F.3d 884 (6th Cir. 2012) (pat-
tem-or-practice hiring claim may be pursued under section 706), cert petition denied.

Rather than addressing the full spectrum of the EEQC’s litigation outcomes, Ms. Camille Ol-
son’s criticisms on behalf of the U.S. Chamber of Commerce are based on misleading and highly
selective anecdotes.

Investigation and Conciliation

In testimony by Ms. Olson on behalf of the Chamber of Commerce, there are a number of miss-
tatements about EEQC’s failure to fulfill its statutory duty to investigate, conciliate and litigate
cases. Ms. Olson greatly exaggerates our loss rate and, as noted above, focuses on a few Com-~
mission litigation losses without giving consideration to the Agency’s litigation record as a
whole. The losses we have had over the past few years are but a small part of the full story of
the EEOC’s highly successful litigation program.

Ms. Olson states that many EEOC cases have been adjudged "frivolous, unreasonable and with-
out foundation.” However, in the only specific example she gives of attorney's fees being
awarded against the agency, she incorrectly states that an award of $4.7 million in EEQC v.
CRST, a case filed by the Commission in FY 2007, was issued by the Eighth Circuit Court of
Appeals, In fact, that award was issued by the district court and {s currently on appeal to the
Eighth Cireuit. This single fee award constitutes the bulk of the $5.6 million in attorney's fees
Ms. Olson cites in her testimony. The EEQC acknowledges the seriousness of any attorney's
fees award against the agency, but such awards unfortunately are one of the risks involved in the
agency's exercise of its responsibility to develop the law in areas where private litigants do not
have the financial incentives to pursue claims involving primarily public interest issues,
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In EEOC v. CRST, the district court dismissed the EEOC's sexual harassment class case and held
that the Agency must, at least in non pattem-or-practice class cases, identify and conciliate for
each claimant in the administrative process before seeking retief for them in litigation. This rul-
ing departed greatly from prior settled law governing the EEOC’s pre-suit administrative prere-
quisites and was, thus, unforeseen at the time the case was filed. A divided panel of the 8th Cir-
cuit upheld much of the lower court decision, but revived two individual claims and thus set
aside the fees as defendant was not a prevailing party. After remand to the district court, the
EEOC and defendant entered into a settlement of the remaining claim and defendant then filed a
new petition for fees which the district court granted. We strongly believe the case cannot meet
the standard for granting fees because the merits ruling is based on a newly established principle
of law and there is a strong dissenting opinion. We remain optimistic that the 8th Circuit will rule
in our favor and reverse the fees.

Ms. Olson cites the CRST decision as an example of EEQC’s ongoing problem of poor quality
investigations and conciliations and its failure to address this problem. It should be noted that
the Commission filed the CRST lawsuit in 2007; conciliation was conducted and failed in 2006.
The only other fee case she mentions is EEOC v. Peoplemark, which was filed in 2008. The
EEOC dismissed that case voluntarily after the court refused to allow an extension of the discov-
ery schedule for EEOC’s expert to complete the expert report. The district court awarded defen-
dant over $750,000 in fees and a divided panel of the Sixth Circuit affirmed the fee award.
These two cases, which were investigated and conciliated many years ago, provide weak evi-
dence of a current problem with EEOC’s fulfillment of its administrative responsibilities.

Ms, Olson alludes to EEQC v. Bloomberg, a case filed in 2008, in support of her argument. This
case was one of the few district courts to adopt the CRST conciliation ruling, and is stiil in litiga-
tion. Ms. Olson fails to note that almost every other district court to consider it has rejected the
CRST conciliation standard. In EEQC v. Cintas, approved by the General Counsel in 2005, a
class sex (female) failure to hire case, the district court dismissed the EEOC’s suit relying in part
on CRSTs ruling that EEOC must identify and conciliate for all claimants prior to filing suit.
We appealed the case to the Sixth Circuit, which reversed the lower court entirely, and the Su-
preme Court denied certiorari. Additionally, the Seventh Circuit recently held in EEOC v. Mach
Mining, that judicial review of conciliations is not permitted under the plain language of Title
VIl. The petition for certiorani is pending with the Supreme Court.
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Delegation of Litigation Authority

Ms. Qlson complains that too many cases have been initiated without Commission authorization.
Delegation of litigation authority to the General Counsel was first established by a unanimous
Commission under the Agency’s 1996 National Enforcement Flan (NEP). Delegation makes
sense because the EEQC s General Counsel, like the Commissioners themselves, is appointed by
the President of the United States and confirmed by the Senate. Moreover, the EEOC’s General
Counsel is charged by statute with the conduct of litigation. Delegation serves to further organi-
zational efficiency, reduce delay and streamline bureaucracy while freeing up the Commission to
focus on policy issues. The Commission reaffirmed this delegation in the 2012 Strategic En-
forcement Plan (SEP). Under the SEP, the Commission has provided specific criteria where
Commission approval is required for litigation, including the requirement that at least one case
from each oftice be submitted each year. Additionally the Office of General Counsel and other
offices must submit quarterly reports assessing the delegated authority and the Commission con-
venes a quarterly meeting to assess how delegation is working. In the past five years, the Com-
mission has disapproved only one case for litigation, and the General Counsel withdrew his rec-
ommendation to litigate one other case. In FY 2013, the Commission approved 15 of 16 cases
presented for authorization. These facts provide little support for Ms. Olson’s view that delega-
tion of litigation authority is somehow improper or inappropriate.

The EEOC’s litigation record confirms there is simply no demonstrable difference between the
success in Commission approved cases and those delegated to the General Counsel, The Com-
mission is generally successful regardless of the Jevel of approval but has also lost cases ap-
proved by the Commission or the General Counsel. For example, the Agency won 9 out of 10
jury trials in FY 2013 -- all of these cases were delegated to the General Counsel, Simply put,
Ms. Olson makes no attempt to construct an empirically-based argument that additional Com-
rission review would have any effect on the outcome of EEQC litigation.

The history of the review process for Americans with Disabilities Act (ADA) litigation demon-
strates the flaws of Ms. Olson’s arguments. In 1999, following a trilogy of Supreme Court deci-
sions limiting coverage under the ADA, the General Counsel agreed to depart from the delega~
tion of authority set forth in the NEP and to send all ADA cases to the Commission. The delay
resulting from the additional layers of review by the Commissioners and their staffs of otherwise
uncontroversial cases created a disincentive to develop these cases and the numbers dectined ac-
cordingly. Yet, in FY 2009 when then-General Counsel Ronald Cooper stopped sending ADA
cases to the Commission and retumned to the delegation originally set forth in the 1996 NEP, the
number of cases enforcing the ADA increased significantly without any change in guality or suc-
cess. Due in part to the streamlined litigation approval process, during the first years of the
Americans with Disabilities Act Amendments Act (ADAAA), the Commission has been able to
dramatically increase its enforcement of the ADA on behalf of discrimination victims, including

i}
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those with impairments often difficult to cover prior to the ADAAA, such as diabetes, cancer,
epilepsy, and some intellectual disabilities.

{n criticizing the delegation of authority to the General Counsel, Ms. Olson refers to the Kapfan
and Freeman cases, involving the use of credit and conviction record checks in employment. It
is true that both cases were dismissed by the district courts which rejected EEOC’s expert re-
ports. However, both cases were approved by the Commission - Freeman in 2009 and Kaplan
in 2010. The Freeman case is pending appeal to the 4th Circuit. The Peoplemark case, which
also involved conviction records and was filed in 2008, was also approved by the Commission,
Ms. Olson criticizes the filings of Doflar General and BMW, two pending Commission disparate
impact cases involving criminal background checks. Both of these cases were approved by the
Commission in 2012 and filed tn 2013.

Ms. Olson also makes reference to 15 different offices authorizing litigation. However, all litiga-
tion must be submitted to the Office of General Counsel for approval. Thus the General Counsel
has controls in place for review of all delegated litigation authority. These decisions are not
made by 15 different managers in the field. As part of the review process, OGC examines the
conciliation efforts in the case and, on occasion, will return cases to the field for further concilia-
tion if it appears those efforts will further the Commission’s enforcement efforts,

Finally, Ms. Olson states that 75 to 80 cases were approved by the Commission during the years
2000 to 2005. However, public information available on the EEOC’s external website shows
that her figures are incorrect. The Commission indeed approved 73 cases in FY 2001, but only
approved 51 to 58 cases from FY 2002 to 2005. During this same period, the Agency filed 431
lawsuits in FY 2001 and 332 to 383 in FY 2002 to 2005. These figures must be placed in pers-
pective to have meaning, The Agency filed many more cases in those years than it has in more
recent years, Moreover, during the EY 2000-2005 period cited by Ms. Olson, the General Coun-
sel was sending all ADA cases fo the Commission solely based on the Supreme Court rulings
sharply limiting the definition of disability. These two factors led to a large number of cases
submitted to the Commission for approval during this time period. As previously mentioned, the
General Counsel changed this procedure in FY 2009, after the ADAAA was enacted. In that
year and in later years, the numher of cases sent to the Commission decreased substantially. This
explains Ms. Olson’s observation that the General Counsel submitted more cases to the Commis-
sion in years past. And while Ms. Olson observed that the Commission only authorized |5 cases
from FY 2010 to 2012, she fails to mention that in FY 2013, the first year after the SEP was
enacted, the Commission authorized 15 cases for litigation.
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Appetiate and Amicus Program

As noted above, the Appellate Services Division has been a critical and highly successful part of
the Commission’s direct litigation efforts since the Agency opened its doors. In addition to han-
dling appeals in Commission cases, Appellate Services files amicus curiae briefs on behalf of the
Commission, and the ability to present the Commission’s views in private cases is one of the
EEOC’s most important legal enforcement tools. By way of background, it is important to note
that the Commission’s amicus participation and the positions advanced in court are authorized by
the full Commission. For the dozen cases cited by the Chamber that were decided in FY 2013,
participation was unanimously approved in eight cases, and in three others participation was ap-
proved by three out of four Commissioners, and in one participation was approved by three out
of five Commissioners. We disagree with the Chamber’s standards for measuring the success of
the Commission’s amicus efforts, and have several observations to offer about the Chamber's
conclusions about the cases decided in FY 2013.

First, it is important to realize that the private cases in which the Commission files briefs are cas-
es in which there will be an appeal and a decision from an appellate court whether the EEOC
participates in the case or not, and thus we participate as amicus curiae in some cases which we,
as an enforcement agency, might not have brought, or appealed, in the first instance. We choose
to weigh in on specific legal issues that may not be dispositive in the case simply because we
want courts to be aware of the Commission’s view of the proper analysis of that particular legal
issue. Thus, some cases where the outcome is not favorable for the plaintiff nevertheless
represent successes to us because the court agreed with our position on one of the issues we ad-
dressed. For example, although the Chamber counts the decision in McKinley v. Skyline Chili,
frc., 2013 WL 5811647 (6th Cir. Oct. 29, 2013) as a “loss” for the Commission, we consider it a
partial victory because the court of appeals agreed with the Commission’s view that the plain-
tiff’s complaint to Human Resources could constitute protected opposition under the anti-
retaliation provisions of Title VIl and the ADEA. Advocating an expansive interpretation of
what constitutes protected conduct for purposes of the anti-retaliation provisions is obviously of
the highest priority to the Commission because enforcement depends, for the most part, on
people being willing to come to the enforcement agencies to complain about discrimination; thus
this “win” was quite significant to our overall program efforts.

Second, we would emphasize that persuading courts we are right about the procedural arguments
we advance is just as important, and just as much a priority, as persuading them to accept our
arguments about substantive interpretations of the statutes we enforce or the governing legal
standards that should be applied to claims brought by victims of discrimination. Thus, we would
not separate out the three cases in FY 2013 in which we persuaded the courts on procedural
points as did the Chamber, and it is not at all clear to us why the Chamber has made that distinc-
tion. One of these decisions is a case that addressed both procedural and substantive points of
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concern to the Commission. See Mandel v. M&Q Packaging, 706 F.3d 157 (3d Cir. 2013) {court
agreed with EEQC that under National Railroad Passenger Corp. v. Morgan, all acts of harass-
ment should have been considered; that an affidavit attached to an EEOC charge contains ad-
missible facts that should have been considered by the court; and that the welcomeness question
should have gone to the jury). In Effis v. Ethicon, 529 Fed. Appx. 310 (3d Cir. 2013), which the
Chamber discounts as addressing a “procedural™ issue, the court of appeals decided a significant
question about appropriate remedies in an ADA case, which is a substantive, not a procedural
question. There, the court held that reinstatement can be an appropriate remedy despite an ADA
plaintiff's failure to mitigate her damages by seeking comparable employment after termination.
Finally, although it is probably accurate to describe the result in Boaz v. FedEx Customer Info.
Sys., Inc., 725 F3d. 603 (6th Cir. 2013), as addressing a procedural issue, because the court held
that an employment contract cannot shorten the statute of limitations under the Equal Pay Act,
the Commission is as proud of its success on that procedural point as it is of persuading the
courts on substantive interpretations. It has long been a Commission priority to file briefs that
will ensure individuals are not unfairly denied the opportunity to litigate their claims in court be-
cause of procedural technicalities, particularly erroneous applications of limitations rules.

Confining our survey to the decisions reported in FY 2013 then, the Commission would say it
had a 50% success rate rather than the 80% failure rate the Chamber ascribes to our efforts. Our
math is a little different from the Chamber’s because we did not file a brief in DR Harton v.
NLRB in the Fifth Circuit, and thus the total number of decisions is twelve rather than thirteen,
and counting the *procedural” and partial “wins™ together with the two substantive “wins” the
Chamber notes, means that we had prevailing arguments in six of the twelve cases in which we
participated.

More significantly, we think the Chamber's emphasis on a single year's decisions provides an
unhelpful and not particularly representative snapshot of the Commission’s amicus program. We
have surveyed the decisions in cases in which we participated as amicus curiae since FY 2009,
and have found that in the 97 cases that culminated in decisions, the courts adopted EEOC’s po-
sitions in 62, which represents a success rate of 64%. In thinking about the overall success of the
amicus program, it is crucial to remember that the Commission advances the same legal interpre-
tations in courts all over the country, and the same argument may be persuasive to one circuit
and not to another. Thus the rejection of a particular position by one court in one year really
cannot be a referendum on the success of the program or the soundness of the EEQC’s interpre-
tations of the statutes it enforces. While one might be tempted to think the Supreme Court’s re-
jection of EEOC interpretations reflects the final word about the correct reading of the statutes,
so that the Court’s opiniens in FY 2013 in Vauce v. Ball State and University of Texas Southwes-
tern Medical Center v. Nassar could be read as more significant rejections of Commission views,
it is important to keep even those losses in perspective. Over the last thirty years, there have
been a huge number of Supreme Court decisions that deferred to and/or unanimously endorsed

14
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EEOQC interpretations of the laws it enforces, particularly in the areas of sexual harassment and
retaliation, as well as all of the procedural questions that have reached the Supreme Court. See,
e.g., Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986); Harris v. Forklift Systems, 507 U.S.
959 (1993); Faragher v. City of Boca Raten, 524 U.S, 775 (1998Y; Eflerth v. Burlington Indus-
tries, 524 U.S. 951 (1998); Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75 (1998);
Burlington Northern and Santa Fe Ry, Co. v. White, 548 U.5. 53 (2006, Crawford v. Metropoli-
tan Government of Nashville, 555 U.S. 271 (2009); Thompson v. North American Stainles, 131
S.Ct. 863 (2011).

On the other hand, in the cases in which the Court has rejected Commission views, in virtually
every case, there has been an immediate or subsequent legislative override of the Court’s inter-
pretation of the statutes EEOC enforces. Thus, Congress enacted the Pregnancy Discrimination
Act after the Court rejected the Commission’s interpretation of the scope of the prohibition on
sex discrimination in General Electric Co. v. Gilbert, 429 U.S. 125 (1976). Congress enacted
various provisions of the Civil Rights Act of 1991 in direct response to the Court’s rejection of
Commission interpretations of the law (some of which were not presented in anticus curiae
briefs filed by the Government) in, for example, Price Waterhouse v. Hopkins, 490 U.S, 228
(1989), and Wards Cove Packing Co. v. Atorio, 490 U.S. 642 (1989). Congress rejected the
Court’s reading of the ADEA’s prohibition of discrimination in fringe benefits in Public Em-
ployees Retirement system of Oliia v. Betts, 492 U S, 158 (1989) and codified the EEOC’s equal
cost/equal benefit rule in the Older Workers Benefit Protection Act. Congress rejected the
Court’s view of the time for filing a pay discrimination claim in Ledbetter v. Goodyear tire &
Rubber, 550 U.8, 618 (2007), and codified the EEQC’s preferred rule when it enacted the Lily
Ledbetter Fair Pay Act in 2009. Although the Court rejected the Commission’s interpretation of
the definition of disability under the ADA in a trilogy of cases, Sutron v. United Air Lines, 527
U.S, 471 (1999), Murphy v. UPS, 527 U.S. 516 (1999), and Albertson s v. Kirkingburg, 527 U.S.
555 (1999), Congress enacted amendments in 2008 restoring the original intent of the coverage
provisions and codified the very “mitigating measures” rule the Commission had advocated in
those cases,

Our point is simply that a one-year snapshot does not give a meaningful picture of the EEQC’s
amicus enforcement efforts, and that a focus on whether particular courts of appeals have ac-
cepted or rejected Comnmission positions does not tell the most important part of the story if one
is interested in whether the Commission advocates enforcement views consistent with the intent
of Congress in enacting the anti-discrimination statutes.

Conclusion:

We all understand that 50 years in the eyes of history is a significant but brief window of the
progress that the EEOC has made in achieving our goal of achieving equal opportunity in our
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nation’s places of work. By many indicators, that movement has been seismic and our progress
evident. As we noted previously, the EEOC’s mission to eradicate discrimination from our na-
tion’s workplaces has not yet been realized. Until then, the Commission will continue to pre-
vent, stop and remedy vnlawful eraployment discrimination,

We appreciate the opportunity to comment on our efforts and to provide additional information
on the EEOC’s enforcement and regulatory priorities for the hearing record. We look forward to

continuing to work with Congress to ensure the nation’s workplaces are free of discrimination,

Sincerely,

4 Ve
\'\ /“/ ’ / %’
g 7

\M»Todd A. Cox, Directo
Office of Communightions

and Legislative Affairs
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I. Introduction

On March 26, 2013, President Obama signed the continuing resolution funding
government operations for the remainder of the fiscal year (PL 113-006). in addition to
providing funding for the Equal Employment Opportunity Commission’s (EEOC) operations for
the rest of FY 2013, the House and Senate Committees on Appropriations included several
reporting requirements that went into effect upon enactment. The Committees directed EEOC to
report on the agency’s public education and outreach efforts aimed at alleviating confusion about
its guidance on the use of arrest and conviction records in employment decisions. The
Committee language on the reporting requirement said:

Guidunce on criminal background checks —Section 344 of H.R. 5326 of the 1 12+
Congress is notf inchuded. The EEOC recently finalized new guidance regarding the use of
criminal record checks, without regard for a directive proposed by the Senate that such
guidance should be circulated for public comment at least six months before adoption.
The EEOC is directed to report to the Committees on Appropriations within 120 days of
enactment of this Act detailing the steps it has taken to alleviate confusion about the new
guidance.

The EEOC has a comprehensive outreach program in place to educate employers and
workers about the applicability of its updated guidance on the use of arrest and conviction
records in employment.

2. Background

On April 25, 2012, the Commission, in a 4-1 bi-partisan vote, issued its Enforcenent
Cuidance on the Consideration of Arrest and Conviction Records in Emplovient Decisions
Uneler Title Vi of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000¢. The Guidance
updates, consolidates, and supersedes the Commission's 1987 and 1990 policy statements on this
issue, as well as the relevant discussion in the EEOQC's Race and Color Discrimination
Compliance Manual Chapter. The Guidance is designed to be a resource for employers,
employment agencies, and unions covered by Title VII; for applicants and employces; and for
EEOC enforcement staff,

While Title VII does not prohibit an employer from requiring applicants or employees to
provide information about arrests, convictions or incarceration, it is unlawful to discriminate in
employment based on race, color, national origin, religion, or sex. The guidance approved in
2012 builds on longstanding guidance documents that the EEOC issued over twenty years ago.
The Commission originally issued three separate policy documents in February and July 1987
under Chair Clarence Thomas and in September 1990 under Chair Evan Kemp explaining when
the use of arrest and conviction records in employment decisions may violate Title Vil.

The Commission also held public meetings on the subject in 2008 and 2011, The 2012
Enforcement Guidance is predicated on, and supported by, federal court precedent concerning
the application of Title VII to employers” consideration of a job applicant or employee’s criminal
history and incorporates judicial decisions issued since passage of the Civil Rights Actof 1991,
The guidance also updates relevant data, consolidates previous EEOC policy statements on this
isste into a single document and illustrates how Title VI applies to various scenarios that an
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employer might encounter when considering the arrest or conviction history of a current or
prospective employec. Among other topics, the guidance discusses:

»  How an employer’s use of an individual’s criminal history in making employment
decisions could violate the prohibition against employment discrimination under Title
VI

¢ Federal court decisions analyzing Title VI as applied to eriminal record exclusions;
« The differences betwecen the treatment of arrest records and conviction records;
« The applicability of disparate treatment and disparate impact analysis under Title VI{;

o Compliance with other federal laws and/or regulations that restrict and/or prohibit the
employment of individuals with certain criminal records; and

» Best practices for employers.

The Guidance was developed by the Commission with input from many members of the
public. Representatives of employers, individuals with criminal records, and other federal
agencies testified at public EEOC meetings in November 2008 and July 2011. The Commission
also received and reviewed approximately 300 written comments from members of the general
public and stakeholder groups that responded to topics discussed during the July 2011 meeting.
The stakeholders that provided statements to express their interests and concerns include
prominent organizations such as the NAACP, the U.S, Chamber of Commerce, the Society for
[fuman Resource Management (SHRM), the Leadership Conference on Civil and Human Rights,
the American Insurance Association, the Retail Industry Leaders Association, the Public
Defender Service for the District of Columbia, the National Association of Professional
Background Screeners, and the D.C. Prisoners’ Project, among others.

Additionally, throughout the process of drafting the Guidance, individual Commissioners
and staff mel with representatives from various stakeholder groups to obtain more focused
feedback on discrete and complex issues. Groups involved providing input to EEQC personnel
during the development of this guidance included the U.S. Chamber of Commerce, SHRM, HR
Policy Association, College and University Professional Association for Human Resources, the
National Employment Law Project, and the Equal Employment Advisory Couneil.

3. Media Qutreach

With the approval of the Enforcement Guidance in April 2012 the EEOC used this
opportunity to begin a coordinated effort to educate the public about this issue. To reach as
broad an audience as possible with information concerning the use of arrest and conviction
records in employment, the EEOC distributed a press release announcing the approval of the
revised guidance to more than 500 members of the media, posted the information on our public
website (www.eeoc.gov) and utilized the soeial media tool, Twitter. The press release included
links directly to the guidance, as well as to a question-and-answer document addressing
frequently asked questions in a user-friendly plain-English format. The press release is available
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al www . ecog pov/eeoc/newsroom/release/d-25-12.cfm and the question-and-answer document is
at htp//www .eeoc.govilaws/guidance/qa_arrest_conviction.cfin.

Staff provided these materials to reporters and responded to inquiries — answering
questions and providing information on the guidance and EEOC’s position — numerous times
since the guidance was approved. EEOC's cfforts resylted in numerous stories — reaching
millions of subseribers and readers nationwide. Highlights of the news coverage include:

»  New Gov't Guidance on Employee Background Checks
AP/ The Washington Post, Bloomberg Business Week and others, April 25, 2012
wiww businessweek, com/ap/2012-04/D9UCTI0G2 him

« [Equal Opportunity Panel Updates Hiring Policy
The New York Times, April 25, 2012
www nytimes.com/20 12/04/26/business/equal-opportunity -panel-updates-hiring-
policy,hunl

¢ US Gives Employers Fresh Advice on Background Checks
Reuters / The Chicago Tribune and others, April 25, 2012
hitp:/farticles.chicagotribune.com/2012-04-25/business/sns-ri-usa-
emplovmentbackeroundchecksi2e8p9ui-20120425 1 background-checks-job-seekers-
emplovers

e How do we respond to arrests and convictions?
HR.BLR.com, July 20, 2012 hup//hr.blr.com/HR-news/Statfing-Training/Background-
Checks/How-do-we-respond-to-arrests-and-convictions/

s New Rules Set on Background Checks for Job Seekers
MSNBC, April 25, 2012
hitp://bottomline.msnbe.msn.com/_news/2012/04/25/1 1394 190-new-rules-set-on-
background-checks-tor-job-seekers?ite

¢  EEOC Revises Rules on Job Seekers With Criminal Records
McClatehy Newspapers / The Miami Herald, the Pittsburgh Post-Gazette and others,
April 25, 2012
www miamiherald.com/2012/04/25/2767832/eeoc-revises-rules-on-job-
seckers.himidstorviink=cpy

o EEOC Issues New Guide on How Employers Should Screen Job Candidates’ Criminal
Records The Minneapolis Star Tribune, April 25, 2012
www startribune com/blogs/ 1489717035 himl

e Emplovers Advised on Considering Arrest Records
The Wall Street Journal ¢ MavketWatch, April 23, 2012
www.marketwatch.comsstory/emplovers-advised-on-considering-arrest-records-2012-04-
23

»  New Gov't Guidance on Employee Background Checks
CBSNews.com, April 25, 201 2www.cbsnews.com/8301-505245 162-57421493/new-
govt-guidance-on-employee-background-checks/

Similarly, EEOC staff provided cditorial writers with information and materials that led
to several pieces in major daily newspapers;
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e A Second Chance for Ex-Offenders (editorial)
The New York Times, June 19, 2013
htrp/Awvww . nytimes.com/2013/06/20/opinion/a-sccond-chance-for-ex-offenders. htm!
» A Fair Shotat a Job (editorial)
The New York Times, April 21, 2012
http://www.nytimes.com/2012/04/22/apinion/sunday/a-fair-shot-at-a-job.html? _r=1|
o After They Check the Box (editorial)
The New York Times, April 29, 2012
http://www.nytimes.com/2012/04/30/opinion/after-theyv-check-the-
box.html?_r=1&pagewanted=all

e Criminal Record Shouldn’t Be a Barrier to Work: Maryland Missed a Chance to Improve
Opportunitics for Workforce Reentry (editorial)
The Baltimore Sun, May 2, 2012
http:/www . baltimoresun.com/news/opinionfoped/bs-ed-worker-reentry-
20120502.0.4093407 story

Despite our best efforts, there was some misinformation circulating on the internet and in
the media in the weeks following the vote to approve the guidance. To combat this
misinformation, the EEOC developed a short Whar You Should Know document that was posted
on the EEOC website, distributed through social media and used by EEOC staff to answer
inguiries. The What You Should Know document is available at
WWW .eeoc.gov/eeoe/newsroom/wysk/arrest_conviction_records.cfin

Additionally, the EEOC responded to negative editorials in an effort to correct
misinformation.

¢ No major change in EEOC guidelines
Vietoria A. Lipnic, EEOC Commissioner
The Washingtort Exciminer, June 11,2012
http://washingtonexaminer.convarticle/706776
s There’s No Peril in Following EEOQC"s Hiring Guidance
Peggy Mastroianni, EEOC Legal Counsel
The Wall Street Journal, March 5, 2013
http:7ontine.wsi.com/article/SB1000 1424 127887323978 104578334672164531446.htm!
e We Don’t Ban Background Checks
Jacqueline A. Berrien, EEOC Chair
The Wall Street Journal, June 21, 2013
hitp/ontine. wsi.com/article/SB {0001424127887323893504578555722405 188406 .html

The press release, Questions and Answers and the What You Should Know have been
attached as Appendix A.
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4. Congressional Outreach

Due to immense public interest in the guidance, the Commission engaged in a robust
congressional outreach campaign to educate Members of Congress and their staffs with an
emphasis on members who have taken leadership roles on this issue. The campaign featured
targeted distributions to the agency’s key congressional partners to assist them in responding to
constituent inquiries and employer concerns about the Guidance. The efforts helped to increase
public awareness about important details of the guidance and mitigate misinformation about
what the Guidance does and does not permit.

Highlights of EEOC’s outreach included:

¢ Coordinating/conducting congressional staff briefings on the Guidance,

¢ Coordinating/conducting congressional member briefings on the Guidance.

¢ Responding to congressional requests for information on the Commission’s updated
Guidance.

e Circulating informational materials to members of the agency’s appropriations and
authorizing committees in the House and Senate.

» Information dissemination to supporters of the Second Chance Reauthorization Act of
2011

s Providing educational materials to congressional caucuses who have an ongoing concern
in the issue,

5. Public Testimony

On December 7, 2012, in testimony before the U. S. Commission on Civil Rights
(USCCR]}, Carol Miaskoft, Acting Associate Legal Counsel for the EEOC, summarized the
EEOC’s enforcement guidance. She noted that the 2012 Enforcement Guidance is rooted in a
long line of EEOC administrative and federal court decisions that applied Title VIl analysis to
determine if individuals with known convictions experienced unlawful employment
diserimination when they were not hired. The EEOQC Commissioners’ first administrative
decisions on such Title VII private sector charges were issued in the late 1960s and 1970s, and
continued into the 1980s when the EEOC Commissioners delegated this authority to staff as the
number of charges increased. Federal courts, in turn, issued Title VII opinions assessing such
alleged discrimination starting in 1970 and, most recently, in 2007. The application of Title V11
to criminal record screening, under both disparate treatment and disparate impact analysis, is
clearly established.

She described how the EEOC decided in 2012 to issue its updated Enforcement Guidance
for several reasons. First, the EEOC's 1987 and 1990 documents were issued before enactment
of the Civil Rights Act of 1991. This Act amended Title VII to expressly incorporate the
clements and the burdens of proof for disparate impact analysis, including interpreting the
employer’s burden of showing that its policy or practice is job related and consistent with

A
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business necessity in light of the Supreme Court’s decision in Griggs v. Duke Power Co.!
Second, in 2007, the Third Circuit in Ef v, Sourheastern Pennsylvania Transportation Authority’
called upon the EEOC to update its three 1987 and 1990 documents. The Third Circuit also
analvzed how to harmonize the risk-based analysis of criminal records exclusions with Supreme
Court disparate impact precedent that largely focuses on the relevance of test resuits to job
qualifications.

Third, statistics show that the number of Americans with criminal records in the working-
age population has increased significantly since 1990, meaning that substantially more people
now face the challenges of entering the workforce after an arrest or conviction than in 1990.
Finally, with the advent of the Internet, criminal records are easily available to employers but, at
the same time, still include data that may be inaccurate, incomplete, or misleading. The 2012
Enforcement Guidance takes account of all of these factors.

Ms. Miaskoff’s testimony summarized the 2012 enforcement guidance — deliberately and
thoughtfully explaining the guidance and touching on issues of concern or confusion. She also
took guestions from Members of the USCCR and supplied supplemental answers as well as a
time-line for the record. The testimony and supplemental materials are attached in Appendix B.

It is also important to note that EEOC Commissioner Victoria A. Lipnie provided a
statement to the USCCR for the December 7, 2012, hearing. She noted that “it is my view that
having issued the Revised Guidance, the Commission should now undertake efforts to let
employers know. with specificity, what they can lawfully do with respect to developing criminal
history policies, not merely what we believe they cannot. Since adoption of the Revised
Guidance earlier this year, 1 have championed, and will continue to champion, such an effort, as
it is my belief that where any administrative agency is going to hold a stakeholder to a standard,
through the investigatory or fitigation process, it is incumbent upon the agency to make that
standard clear and explicit. In my view, the EEOQC should be as much about educating
employers about compliance with the law as it is about investigating and litigating charges.”

6. Public Qutreach

To increase public awareness and educate stakeholders, including the business
community, about the Enforcement Guidance, the Commission has conducted a significant
amount of outreach and technical assistance since its approval on April 25, 2012. The EEOC
headquarters program offices as well as our 53 field offices joined in the effort. For the period
Aprif 25, 2012 to June 30, 2013, the Commission has conducted over 300 events on the topic and
reached almost 45,000 individuals. This is in addition to the nearly 3,500 phone calls our Intake

401 LS. 424 (1971). See 42 U.S.C. 2000e-2(k)}1)}A); 137 CoNG. REC. 15273 (1991) (statement of Sen.
Danforth).

479 F.3d 232 (3d Cir. 2007).
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Information Group responded to on the topic and the several hundred inguiries received directly
by the field offices.

The Commission’s Office of Legal Counsel (OLC) alone has averaged 4-8 presentations
each month that include the arrest and conviction topic. QLC staff have spoken to various
audiences, but mainly the employer and the legal community around the country. In addition,
the EEQC Training Institute which provides the bulk of the services to the employer community
has already held 14 technical assistance seminars in FY 2013 where specific training was
provided on the Enforcement Guidance. This is significant because these seminars range in
attendance from 75-400 participants. For example, EEOC General Counsel David Lopez
presented on the topic at two technical assistance seminars this year - in Albuquerque, New
Mexico and Lexington, Kentueky - reaching approximately 300 people. Acting Associate Legal
Counsel Carol Miaskoff gave a presentation on the Enforcement Guidance at the Commission’s
last national training conference, August 2012, in Dallas, Texas, with approximately 400
attendecs.

Specific Sample Outreach Activities

The list below highlights events conducted around the country to various audiences
concerning the use of arrest and convictions records and the Enforcement Guidance. Notably,
EEOC Updates from the Office of Legal Counsel always include discussion about the use of
arrest and conviction records.

* Legal Counsel Peggy Mastroianni made an EEOC Update presentation during a seminar
sponsored by the law firm of Capell and Howard and the Socicty for Human Resource
Managemeni (SHRM) in Mantgomery, AL. In addition, she gave an EEOC Update and a
Case Law Update at the Upper Midwest Employment Law Conference held in St. Paul, MN.

s lLegal Counse] Mastroianni made a presentation on the Enforcement Guidance o the
National Association of Attorneys General.

o Acting Associate Legal Counsel Carol Miaskoeff gave an EEOC Update to the International
Foodservice Distributors Association in Washington, D.C. and at an event sponsored by the
Research Triangle Industry Liaison Group in Chapel Hill, NC.

s Senior Attorney Advisor Tanisha Wilburn made a presentation on the Enforcement Guidance
during an event entitled “Breakfast Briefing: When Using Criminal Background Checks is
Discriminatory.” The event was sponsored by the Women’s Bar Association of the District
of Columbia. In addition, she also made a presentation in Chicago on the Commission’s
Enforcement Guidance on the Consideration of Arrest and Conviction Records in
Employment Decisions under Title VI to a Task Force on Inventorying Employment
Restrictions impaneled by the State of Hlinois.

» Assistant Legal Counsel Corbett Anderson gave an EEQC Update and a general overview of
taws enforced by the Commission to business executives of PBS and public radio stations at
the annual conference of the Public Media Business Association in Washington, DC. He
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also along with Senior Attorney Advisor Davis Kim made separate presentations at a TAPs
sponsored by the Washington Field Office in McLean, Virginia where he gave an overview
of the EEOC’s Strategic Enforcement Plan and made a Legal Update presentation that
included discussion of the Enforcement Guidance.

Senior Attorney Advisor Jeanne Goldberg made an EEO update presentation on the new
RFOA regulation, the new Enforcement Guidance on Arrest and Conviction Records, and a
variety of other topics to the Industry Liaison Group and the Northwest EEO/Affirmative
Action Association in Portland, OR.

Carol Miaskoff and Senior Attorney Advisor Tanisha Wilburn made presentations at the
FEPA conference in St. Louis on the new Enforcement Guidance on Arrest and Conviction
Records.

Charlotte District Office Trial Attorney Edward Loughlin spoke about harassment and
EEOC’s guidance on arrest and conviction records at the annual meeting of Sibley
Hospital/Johns Hopkins Medicine.

Los Angeles District Office Program Analyst Christine Park-Gonzalez provided training on
the new arrest and convictions guidance issued by the EEOQC to a group of about 10 re-entry
service providers in conjunction with the WorkSource center in South Los Angeles. Ms.
Park-Gonzalez co-presented with Jane Suhr, L.A. District Director for the DOL Office of
Federal Contract Compliance Programs on services that both the EEOC and DOL can offer
their clients who have trouble obtaining employment due to their criminal histories. In
addition, she also conducted a presentation on the new EEQC guidance on arrest and
conviction records for approximately 30 staft for the New Start WorkSource program in Los
Angeles. The staff specializes in providing services for ex-offenders.

St. Louis District Office Director James Neely, Deputy L. Jack Vasquez and Dana
Engelhardt, Supervisory Investigator, represented the Commission at OFCCP’s all day
seminar, Building Partnerships through Education and Quireach, in St. Louis, Missouri
where they presented on the ADAAA, Arrest and Conviction Records and LGBT issues.

Seattle Field Office, Program Analyst Rodolfo Hurtado presented a workshop on “Case
Processing and Mistakes Made by Employers.” The workshop included an overview of the
recently published “Enforeement Guidance on Arrest and Conviction Records™ in Lewiston,
D

Tampa Field Office Director Georgia Marchbanks and Enforcement Manager Edwin
Gonzalez-Rodriguez conducted a training workshop for attendecs of the Sth Annual Re-Entry
Expo at the Hillsborough County Lee Davis Neighborhood Service Center in Tampa FL.

The presentation covered all the laws enforced by the EEOC with a focus on arrest and
conviction records and the EEOCs investigative process.

New Orleans Field Office Program Analyst Tydell Whitfield, met with five stakeholders
representing the Justice & Accountability Center of Louisiana. The topic for this meeting
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was the EEOC’s guidance on arrest and conviction records. The stakeholders assist young
adults/student workers who have been arrested and or convicted in getiing their records
expunged in order to have a better opportunity in obtaining employment.

A presentation entitled Reentry: Arrest, Conviction and Credit Background Checks in the
Workplace were provided before clients of Good Seed Good Ground, Inc. (a non-profit
organization for troubled youth in Newport News, VA) The presentation covered the origin
and application of the adverse/disparate impact theory of employment discrimination,
highlighted EEQC’s guidance on pre-employment inquiries - such as arrest, conviction, and
credit histories, the charge processing procedures and discussed all of EEOC’s anti-
discrimination in employment laws.

Tampa Field Office Enforcement Supervisor Tracy Smith provided the members of the Task
Force of Citrus County an overview of the Commission’s guidance on Arrest and Conviction
Records in Inverness, FL.

In Orlando, Tampa Field Office Senior Trial Attorney Gregory McClinton covered the use of
Arrest and Conviction Records in his Technical Assistance Program Seminar (TAPS)
presentation entitled, “Hiring, Firing and Best Practices in ihe FaceBook, LinkedIn and
(Foogle Generation”. In addition, in Gainesville, Florida, the City of Gainesville Office of
Equal Opportunity invited Miami District Office Senior Trial Attorney Muslima Lewis to
speak on the topic of Arrest and Conviction Records at their Employment Law Seminar.

San Francisco District Office Trial Attorney Sirithon Thanasombat presented on the EEOC's
Enforcement Guidance on arrest and conviction records in employment decisions to the San
Francisco Reentry Council. (Maurice Ensellem of National Employment Law Project spoke
on the ETA guidance.) There were 20 distinguished council members representing the offices
of the mayor, DA, law enforcement, city supervisors and advocacy groups) and about 70
public audience members. Reentry Policy Coordinator Verdnica Martinez received several
calls from people who thought the presentation was excellent and much needed, and there are
requests to share the information with the California Reentry Council Network.

Atlanta District Office Program Analyst Terrie Dandy participated, with a host of civic
organizations, advocates and CBQOs, in the "Ban-the-Box" program at the Atlanta City Hall,
in recognition of Mayor Kasem Reid's commitment to ban-the-box for the City of Atlanta.
The City of Atlanta is the first employer to ban-the-box in the State. Participating
organizations include 9to5 (lead), NELP, GA Justice Project, NAACP, churches, The Center
for Working Families, and others. Local media covered the event. In addition, in partnership
with the Center for Working Families, PA Terrie Dandy conducted workshops on the use of
arrest and conviction records in employvment for ex-offenders.

Birmingham District Office Program Analyst Eddi Abdulhaqq made a presentation to
approximately 50 inmates scheduled for release from the Pensacola Federal Prison Camp.
She provided information about the EEOC’s laws, procedures, and guidance on the use and
consideration of arrest and conviction records. In addition, she was also one of three
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presenters at a re-entry workshop for inmates scheduled for release from the St. Clair County
Correctional Facility.

The Charlotte District Office Program Analyst Marilyn Booker provided two oral
presentations on EEQC’s “Employer Best Practices” as outline in the Enforcement Guidance
on the Consideration of Arrest and Conviction Records in Employment Decisions under Title
V11 of the Civil Rights Act of 1964, as amended before the employment committee, as well
as, the general membership of the Norfolk Reentry Council. The employment committee
met prior to the full Reentry Council. In addition, Ms. Booker also gave a presentation
entitled “Arrest and Conviction Records in Employment Decisions: What YOU Need to
Know™ before the forty (40) clients of the staff of Virginia CARES, in Fredericksburg, VA.

EEOC participated as a panelist during the Prisoner Re-entry: Issues and Initiatives workshop
which was a part of the 3-day Spring 2013 Joint Conference. Marilyn S. Booker, Program
Analyst provided a presentation covering considerations of arrest and conviction records in
employment decisions under Title VII of the Civil Rights Act of 1964. The BRPO-
POSSESS-VASWP is a nctwork of Benefit Program Specialists” and Social Work
Practitioners® groups across the Commonwealth of Virginia,

EEOC information relative to arrest and conviction records in employment decisions under
Title VIT of the Civil Rights Act of 1964 (namely the Arrest and Conviction Records in
Employment Best Practices brochure) was distributed to approximately fifty vendors who
participated in the Apprenticeship Carcer Fair in Charlotte,

Carolyn King, Charlotte CRTIU Supervisor disseminated the following handouts to the
attendees at the Restoration of Rights Forum: "What you Should Know About the EEQC
and Arrest and Conviction Records”, "Pre-Employment Inquiries and Arrest & Conviction”,
and "Facts About Race/Color Discrimination™ {Title VID.

John Hendrickson, Chicago District Office Regional Attorney, participated as a co-presenter
at the “Indiana Journal of Law and Social Equality Symposium™ held at the Indiana
University Maurer School of Law in Bloomington, IN. The EEOC presentation on “Hot
Button Issues in EEOC Litigation under the New Strategic Enforcement Plan™ covered hiring
issues and the EEOC’s newer guidance on the use of arrest and conviction records and drew
100 attorney participants, nationwide, from the plaintiff’s bar.

In an ongoing partnership with the Wisconsin Department of Corrections, Maria Flores,
Program Analyst, Milwaukee Area Office, conducted workshops on May 22, 2013 and June
19, 2013 to incarcerated offenders, an underserved population, participating in job-readiness
programs at State correctional facilities. The workshop was conducted at one facility and
was simultaneously video cast to multiple institutions across the state and in geographically
underserved areas, reaching a total of 257 male and female offenders, including a significant
number of African-Americans. In addition, Ms. Flores was also interviewed by the host of
the radio program *Community Concepts” on the LocalJobNetwork.com radio station in
Milwaukee. The purpose of the radio interview was to review EEOC’s enforcement
guidance on the use of arrest and conviction records in employment decisions under TVIL,

10
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Dallas District Office Enforcement Supervisor Belinda McCallister talked about arrest and
conviction records at a, Teens in Crisis, cvent in Dalfas.

Detroit Ficld Office Director Gail Cober presented to 35 members of the Statewide Re-Entry
Group Workgroup on the EEOC Conviction Record Policy Guidance. Ms. Cober reviewed
the policy with the group and discussed how the EEOC investigates and analyzes such cases.

Indianapolis-Marion County City Council invited EEOC to conduct a presentation on
EEOC’s guidelines on the re-entry program on Arrests & Convictions. Indianapolis District
Office Program Analyst Phyllis Wells conducted a presentation on EEOC's Best Practices on
the re-entry program for 43 employers and 25 City Council Members. She also conducted a
presentation on Arrests and Convictions for 75 HR members of the chamber and surrounding
rural communities at the Richmond Chamber of Commerce in Richmond. Indiana.

Reviving the Heart of Workforce Development: Cincinnati Area Director Wilma Javey
conducted a presentation on the proper use of utilizing criminal background checks when
past felons and offenders are looking for employment opportunities to a group of 64
employers and the Hamilton County Office of Re-entry and also how to adopt a fair hiring
policy.

f.os Angeles Enforcement Manager Patricia Kane represented the EEOC at the Jericho
Training Center in Los Angeles for a collaborative partners meeting centered on services for
the ex-offender community in the greater Los Angcles area.

L.os Angeles District Office Investigator Richard Burgamy gave a presentation at the Cal
State Reentry Initiative in San Bernardino, California, a community-based organization
focused on assisting ex-offenders with re-entry into socicty. The training was alse conducted
in conjunction with the DOL WHD West Covina District.

Memphis Investigator Michael Hollis gave a presentation to the Community Outreach Board
of the U. 8. Bureau of Prisons on background checks and Arrest and Conviction Records of
formerly incarcerated individuals to 30 attendees. The meeting was held at the U. §, Federal
Prison at Camp Millington, TN.

Tampa Field Office Enforcement Supervisor Tracy Smith spoke before an audience of 635
people at the Florida Council for Community Mental Health Human Resource forum on the
topic of Arrest and Conviction Records.

Miami District Office District Resource Manager Michael Bethea, Chicf Administrative
Judge Patrick Kokenge and Investigator Sergio Maldenaldo participated in the quarterly
South Unit Re-entry Fair at the South Florida Reception Center in Miami FL., The eight
different organizations in attendance, including EEOC, gave presentations about the
assistance that could be provided to the soon to be ex-offenders. In total, there were
approximately 100 inmates present from different prisons around south Miami-Dade County.

il
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Each inmate was given a handout on the laws we enforce and myth-busters handouts to assist
them in their future endeavors.

e Denver Program Analyst Patricia McMahon met with advocates from the Colorado Criminal
Justice Reform Coalition to provide an EEOC overview and guidance on criminal records
and background check.

e  Washington Field Office Program Analyst Andrea Okwesa attended the monthly mecting of
the DC Criminal Justice Coordinating Council (CJCC), Employment/Training Workgroup,
and continuing efforts to assist the Reentry Committee in drafting a model, local arrest &
conviction policy to provide guidelines for DC employers addressing the hiring of people
with criminal records. She also attended the 9th Community Reentry & Expungement
Summit in Washington, DC, sponsored by the DC Public Defender Service. It featured
presentations & exhibit/resource.,

e New York District Office Trial Attorney Jeffrey Burstein spoke about the Commission’s
Guidance on arrest and conviction records at a program sponsored by Law Seminars
International.

e On September 26, Senior Attorney Advisor Tanisha Wilburn made a presentation on the
recently issued Enforcement Guidance on the “Consideration of Arrest and Conviction
Records in Employment Decisions Under Title VI of the Civil Rights Act of 1964™ and on
the Federal Interagency Reentry Council during an event entitfed “Time for Excellence” in
Chicago, IL. The event was sponsored by Hlinois State Representative La Shawn K. Ford
and was targeted for individuals with criminal records and organizations that provide services
to such individuals.

» Dallas District Director Janet Elizondo and CRTIU Supervisor Belinda McCallister attended
the Felony/Misdemeanor Friendly Career Fair in Dallas. They discussed the latest EEOC
guidance on arrest and conviction records and the EEOC’s involvement in the Federal Inter-
Agency Re-entry Council. The event drew approximately 80 attendees, along with State
Senator Royce West, Mayor Mike Rawlings, Representative Eric Johnson, and County
Commissioner Etba Garcia.

» Indianapolis District Office Senior Trial Attorney discussed the Commission’s enforcement
guidance on arrest and conviction records at an event sponsored by Taft Stettinius &
Hollister. In addition, Trial Attorney Aimee McFerren discussed background checks in
employment decisions and EEQC's guidance on arrest and conviction records with the
L.ouisville Metro Human Relations Commission.

*  Miami District Office Regional Attorney Robert E. Weisberg spoke about EEOCs
enforcement guidance on arrest and conviction records with the Hillsborough County Bar
Association,

Descriptions of additional outreach and education events that included information about
the use of arrest and conviction records in employment are attached in Appendix C.
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7. Coordination and Collaboration

As reflected in many of the outreach events mentioned in this document, the EEOC has
worked with other agencies and organizations to expand public awareness on the issues
associated with arrest and conviction records in employment.

The EEQC is part of the Federat Interagency Reentry Council. The Federal Interagency
Reentry Council represents 20 federal agencies, working foward a mission to:

« make communities safer by reducing recidivism and victimization,
« assist those who return from prison and jail in becoming productive citizens, and
« save laxpayer dollars by lowering the direct and collateral costs of incarceration.

The Reentry Council, represents a significant executive branch commitment to
coordinating reentry efforts and advancing effective reentry policies. A chief focus of the
Reentry Council is to remove federal barriers to successful reentry, so that motivated individuals
— who have served their time and paid their debts — are able to compete for a job, attain stable
housing, support their children and their families, and contribute to their communities. In
particular, the Reentry Council is working to reduce barriers to employment, so that people with
past criminal involvement - after they have been held accountable and paid their dues — can
compete for appropriate work opportunities in order to support themselves and their families, pay
their taxes, and contribute to the economy. The EEOC is an important contributor to this effort
and is leveraging this relationship and collaboration to deepen and expand its efforts to educate
employers, job applicants, and workers.

For example, we are a constant resource for our parther agencics on the applicability of
Title VI in this arca in both the private and federal sectors. The EEOC enforcement and our
guidance on the use of arrest and conviction records are important models for our agency
partners, who relying in part on our guidance, are taking steps to ensure their constituent
employers, workers, and job applicants are educated about the use of criminal records in the
context of the various services provided by their agencies, The EEOC is providing technical
assistance to them on the applicability of the updated EEOC guidance to their various programs
and providing specific technical assistance as they develop their own parallel guidance.

One of the first products of this collaboration is an initial set of “Reentry MythBusters,”
designed to clarify existing federal policies that affect formerly incarcerated individuals and their
families in areas such as public housing, access to benefits, parental rights, employer incentives,
and more. Among others, there is a Reentry MythBuster that addresses the Title Vii
implications of using arrest and conviction records in employment. In July of this year, the
council released a series of Snapshets. including one for employment. briefly describing the
issue, summarizing Reentry Council accomplishments to date, laying out the Council’s priorities
moving forward, and pointing to key resources and links,

These Reentry MythBusters and the other materials included on the Reentry Council
website are examples of how the Council is working to develop coordinated reentry strategies to

13
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reduce crime and enhance community well-being. These efforts build on the considerable
resources that the federal government is already investing in states and localities to support
successtul reentry and reintegration. More information about the Reentry Council, its goals,
initial activities, and agency contacts is available at
hitp://www.nationalreentryresourcecenter.org/reentry-council. The Mythbuster, Snapshot and
other Federal Interagency Reentry Council materials are attached as Appendix D.

The EEOC is exploring further collaboraling with these reentry council agency partners
on joint trainings, presentations and the development of education materials. To this end, the
Director of the Office of Communications and Legislative Affairs has been asked to join the
steering committee of the Integrated Reentry and Employment Strategies project, a partnership
that includes DOJ. DOL and the Annie E. Casey Foundation. The agency is also working with
stakeholder groups 1o help expand outreach and education cfforts regarding the Enforcement
Guidance. Several of our field staff also participate in {focal versions of this collaborative effort.

8. Internal Training

The Commission wanted 1o ensure that all staff, cspecially those who conduct outreach
and/or communicate directly with the public, are well-versed on the Enforcement Guidance.
Therefore, the Office of Legal Counsel and the Office of Communications and Legislative
Affairs, working with the Office of Field Programs, has conducted numerous internal training
sessions. For example, on July 23, 2012, Assistant Legal Counsel Carol Miaskoff made a
training presentation to an iClass audience comprised of over 400 EEOC investigators and
litigators. A weck later. she also trained the nearly 60 Intake Information Representatives who
answer public inquiries through our internal call center. OLC also developed an internal training
module about how to efficiently investigate Title VI charges stemming from the overbroad or
unfair use of criminal background screens to deny employment, in light of the Commission’s
Enforcement Guidance,

9. Conclusion

The EEOC has a comprehensive outreach program in place and will continue its efforts to
conduct outreach and education about the FEOC Enforcement Guidance on the Considerarion of
Arrest and Conviction Records in Employment Decisions Under Title VII of the Civil Rights Act
of 1964, as amended, 42 U.S.C. § 2000c et seq. issued on April 25,2012, We believe that it is
very important for the employer, advocate and legal communities to understand our policies on
this topic. We are confident that our continued public education efforts will advance
understanding of this issue and minimize the need to use our very limited resources in
adversarial proceedings.
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EEOC ISSUES ENFORCEMENT GUIDANCE

Commission Updates Guidance on Employer Use of Arrest and Conviction Records

WASHINGTON -— The U.S. Equal Employment Opportunity Commission (EEQC) today
issued an updated Enforcement Guidance on employer use of arrest and conviction records in
employment decisions under Title VII of the Civil Rights Act of 1964, as amended (Title V). The
Commission today voted 4-1 to approve the guidance document. The Commission also issued a
Question-and-Answer (Q&A) document about the guidance. The Enforcement Guidance and Q&A
document will be available on the EEOC’s website at www.eeoc.gov.

“When the Commission mct publicly to discuss this subject in July, 2011, I said that I hoped
the meeting would help to inform the Commission’s consideration of revisions to existing EEOC
guidance. We had excellent testimony from two public meetings and hundreds of written comments
submitted by a diverse group of commenters to inform our deliberations concerning the new
guidance,” said EEOC Chair Jacqueline A. Berrien. Chair Berrien added, “The new guidance clarifies
and updates the EEOC’s longstanding policy concerning the use of arrest and conviction records in
employment, which will assist joh seekers, employees, employers, and many other agency
stakcholders.”

While Title VII does not prohibit an employer from requiring applicants or employees to
provide information about arrests, convictions or incarceration, it is unlawful to discriminate in
cmployment based on race, color, national origin, religion, or sex. The guidance builds on
longstanding guidance documents that the EEOC issued over twenty years ago. The Commission
originally issued three separate policy documents in February and July 1987 under Chair Clarence
Thomas and in September 1990 under Chair Evan Kemp explaining when the use of arrest and
conviction records in employment decisions may violate Title VIL. The Commission also held public
meetings on the subject in 2008 and 201 1. The Enforcement Guidance issued today is predicated on,
and supported by, federal court precedent concerning the application of Title VII to employers’
consideration of a job applicant or employee’s criminal history and incorporates judicial decisions
issued since passage of the Civil Rights Act of 1991. The guidance also updates refevant data,
consolidates previous EEOC policy statements on this issue into a single document and illustrates how
Title VII applies to varjous scenarios that an employer might encounter when considering the arrest or
conviction history of'a current or prospective employee. Among other topics, the guidance discusses:

-more-
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« How an employer’s use of an individual’s criminal history in making employment decisions
could yiolate the prohibition against employment discrimination under Title VII;

+ Federal court decisions analyzing Title V11 as applied to criminal record exclusions;
o The differences between the treatment of arrest records and conviction records;
e The applicability of disparate treatment and disparate impact analysis under Title VII;

o Compliance with other federal laws and/or regulations that restrict and/or prohibit the
employment of individuals with certain criminal records; and

o Best practices for employers.

The materials for the public meetings held on the use of arrest and conviction records,
including testimony and transcripts, are available at hitp://eeoc.gov/eeoc/meetings/index.cfin.

The EEOC enforces federal taws prohibiting employment discrimination, Further information
about the EEOC s available on its web site at www.eeoe.gov.

#ed



116

: ’3 U.S. Equal Employment Opportunity Commission

Questions and Answers About the EEOC’s Enforcement Guidance on
the Consideration of Arrest and Conviction Records in Employment
Decisions Under Title Vi

On Aprif 25, 2012, the U.S. Equal Employment Opportunity Commission {EEOC or Commission) issued its
Entfercement Guidance on the Consideration of Arrest and Conviction Records in Employment Decisions Under
Title Vi of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e. The Guidance consolidates and
supersedes the Commission’s 1987 and 1990 policy statements on this issue as well as the discussion on this
issue in Section VI.B.2 of the Race & Color Discrimination Compliance Manuai Chapter. it is designed to be a
resource for employers, employment agencies, and unions covered by Title VIi; for applicants and employees; and

for EEQC enforcement staff.

1. How is Title VI relevant to the use of criminal history information?

There are two ways in which an employer’s use of criminal history information may viofate Title VII. First, Title Vil
prohibits employers from trealing job applicants with the same criminal records differently because of their race,
color, religion, sex, or national erigin (“disparate treatment discrimination”}.

Second, even where employers apply criminal record exclusions uniformiy, the exclusions may still operate to
disproportionately and unjustifiably exclude people of a particular race or national origin (“disparate impact
discrimination”}. {f the employer does not show that such an exclusion is “job related and consistent with business
necessity” for the position in question, the exclusion is unlawiul under Title Vil.

2. Does Titie VIl prohibit employers from obtaining criminal background reports about job applicants or
employees?

No. Title Vil does not regulate the acquisition of criminal history information. However, another federal law, the Fair
Credit Reporting Act, 15 U.S.C. § 1681 et seq. (FCRA), does establish several procedures for employers to follow
when they obtain criminal history information from third-party consumer reporting agencies. In addition, some state
laws provide protections to individuals related to criminal history inquiries by employers.

3. Is it a new idea to apply Title VI to the use of criminal history information?

No. The Commission has investigated and decided Title VI charges from individuals challenging the discriminatory

use of criminal history information since at least \969,‘,‘_ and several federat courts have analyzed Title Vil as
applied to criminal record exclusions over the past thirty years. Moreover, the EEQC issued three poficy
statements on this issue in 1987 and 1990, and also referenced it in its 2006 Race and Color Discrimination
Compliance Manual Chapter. Finally, in 2008, the Commission's E-RACE (Eradicating Racism and Colorism from
Employment) Initiative identified criminal record exclusions as one of the employment barriers that are linked to
race and color discrimination in the workplace. Thus, applying Title Vil analysis to the use of criminal history
information in employment decisions is well-established.

4. Why did the EEOC decide to update its policy statements on this issue?

in the twenty years since the Commission issued its three policy statements, the Civil Rights Act of 1931 codified
Title Vil disparate impact analysis, and technology made criminal history information much more accessible to
employers.

The Commission also began to re-evaluate its three policy statements after the Third Circuit Court of Appeals
noted in its 2007 &/ v. Southeastern Pennsylvania Transportation Aur’horityf decision that the Commission shouid
provide in-depth legal analysis and updated research on this issue. Since then, the Commission has examined

social science and criminological research, court decisions, and information about various state and federal laws,
among other information, to further assess the impact of using criminal records in employment decisions.
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5. Did the Commission receive input from its stakehelders on this topic?

Yes. The Cormmission held public meetings in November 2008 and July 2011 on the use of criminal history
information in employment decisions at which witnesses representing employers, individuals with criminal records,
and other federal agencies testified. The Commission received and reviewed approximately 300 public commenis
that responded to topics discussed during the July 2011 meeting. Prominent organizational commenters included
the NAACP, the U.S. Chamber of Commerce, the Society for Hurnan Resources Management, the Leadership
Conference on Civit and Human Rights, the American Insurance Association, the Retall Industry Leaders
Assaociation, the Public Defender Service for the District of Cotumbia, the National Association of Professional
Background Screeners, and the D.C. Prisoners’ Project.

6. Is the Commission changing its fundamental positions on Title Vi and criminal record exclusions with
this Enforcement Guidance?

No. The Commission wili continue its longstanding policy approach in this area:

¢ The fact of an arrest does not establish that criminal conduct has gccurred, Arrest records are not probative of
criminal conduct, as stated in the Commission’s 1990 policy statement on Arrest Records. However, an
employer may act based on evidence of conduct that disqualifies an individual for a particular position.
Convictions are considered reliable evidence that the underlying criminat conduct occurred, as noted in the
Commission’s 1987 poiicy statement on Corviclion Records.

National data supports a finding that criminal record exclusions have a disparate impact based on race and
national origin. The national data provides a basis for the Commission to investigate Title Vil disparate impact
charges challenging criminal record exclusions.

A policy or practice that exciudes everyone with a criminal record from employment will not be job refated and
cansistent with business necessity and therefore will violate Title Vi, unless it is required by federal law

7. How does the Enforcement Guidance differ from the EEQC’s earlier policy statermems?

The Enforcement Guidance provides more in-depth analysis compared to the 1987 and 1990 policy documents in
several respects.

* The Enforcement Guidance discusses disparate treatment analysis in more detall, and gives exampies of

situations where applicants with the same qualifications and criminal records are treated differently because of

their race ar national origin in violation of Title VIL

The Enforcement Guidance explains the tegal origin of disparate impact analysis, starting with the 1971

Supreme Coun decision in Griggs v. Duke Power Company, 401 U.S. 424 {197 1), continuing to subsequent

Supreme Court decisions, the Civil Rights Act of 1391 {cadifying disparate impact}, and the Eighth and Third

Circuit Court of Appeals’ decislons applying disparate impact analysis to criminal record exciusions.

The Enforcement Guidance explains how the EEQC analyzes the “job rejated and consistent with business

necessity” standard for criminal record exclusions, and pravides hypothetical exampies interpreting the

standard.

o There are two circumstances in which the Commission believes employers may consistently meet the “job
related and consistent with business necessily” detfense:

» The employer validates the criminal conduct exclusion for the position in question in fight of the Uniform
Guidelines on Employee Selection Procedures {if there is data or analysis about criminal conduct as
related to subsequent work perfarmance or behaviors}; or

» The employer develops a targeted screen considering at least the nature of the crime, the time elapsed,
and the nature of the job {the three factors identified by the court in Green v. Missouri Pacific Ratiroad.,
549 F.2d 1148 (8th Cir. 1977)}. The employer's policy then provides an opporiunity for an individualized
assessment for those people identified by the screen, to determine if the policy as applied is job related
and consistent with business necessity. (Aithough Title Vil does not require individualized assessment in
ali circumstances, the use of a screen that does not include individualized assessment is more fikely to
violate Title VIL).

The Enforcement Guidance states that federal laws and regulations that restrict or prohibit employing
individuals with certain criminal records provide a defense to a Title Vi claim,

The Enforcement Guidance says that state and local laws or regulations are preempted by Title Vil if they
“purpon(] o require or parmit the doing of any act which would be an uniawiul employment practice” under Titie
Vi 42 U.5.C. § 2000e-7.

The Enforcemen: Guidance provides best practices for employers to consider when making employment
decisions based on criminai records.

»

1 See, e.g., EEQC Decision No. 70-43 {1969) (concluding that an employee’s discharge due to the falsification of
his arrest record in his employment application did not viclate Title VIi); EEOQC Decision No. 72-1497 {1972)
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{challenging a criminai recard exclusion policy based on “serious crimes”); EEQC Decision No. 74-89 (1974)
(challenging a palicy where a felony conviction was considered an adverse factor that would lead to
disqualification); EEOC Decisien No. 78-03 {1977} (challenging an exclusion policy based on felony ar
misdemeanor convictions involving moral turpitude or the use of drugs); EEOC Decision No. 78-35 (1978)
[conciuding that an employee’s discharge was reasonable given his pattern of criminal hehaviar and the severity
and recentness of his criminal conduct}.

479 £.3d 232 (3d Cir. 2007).
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What You Should Know About the EEQC and Arrest and Conviction
Records

Background: On April 25, 2012, the Commission, in a 4-1 bi-partisan vote, issued its Enforcement Guidance on

Actof 1964, as amended, 42 U.5.C. § 2000e. The Guidance updates, consolidates, and supersedes the
Commission's 1987 and 1990 policy statements on this issue, as well as the relevani discussion in the EEQC's
Race and Color Discrimination Compliance Manuat Chapter. The Guidance is designed to be a resource for
employers, employment agencies, and unions covered by Title VIi; for applicants and employees; and for EEQC
enforcement staff.

1) Does this Guidance prohibit employers from obtaining and using criminal background reports about
job applicants or employees?

No. The EEOC does not have the authority to prohibit empioyers from obtaining or using arrest or conviction
records. The EEQC simply seeks to ensure that such information is not used in a discriminatory way.

2) How could an employer use this information in a discriminatory way?

There are two ways in which an employer's use of criminal history information may be discriminatory, First, the
relevant law, Title Vi of the Civil Rights Act of 1984, prohibits employers from treating job applicants or employees
with the same criminal records differently because of their race, national origin, or another protected characteristic
{disparate treatment discrimination).

Second, the law also prohibits disparate impact discrimination. This means that, if criminal record exciusions
operate to disproportionately exclude people of a particular race or national origin, the employer has to show that
the exclusions are "job refated and consistent with business necessity” under Title Vli to avoid liability.

3) How would an employer prove “job related and consistent with business necessity"? Is it
burdensome?

Proving that an exciusion is "job related and consistent with business necessity" is not burdensome. The
empioyer can make this showing if, in screening applicants for criminal conduct, it {1) considers at least the nature
of the crime, the time elapsed since the criminal conduct occuired, and the nature of the specific job in question,
and (2} gives an applicant who is excluded by the screen the opportunity to show why he should not be excluded.

4) is the Guidance a new Commission policy?

No. The Guidance foliows the text of the law about disparate treatment and disparate impact discrimination.

Since at least 1969, the Commission has received, investigated, and resolved discrimination charges involving
criminal records exclusions, and federal courts have analyzed the civil rights law as applied to criminal recard
exclusions since the 1970s. In addition, in 1987 and 1990, the EEOC issued three policy statements on this issue,
and it also referenced the topic in its 2006 Race and Color Discrimination Compliance Manuai Chapter. Finally, in
2008, the EEQC’s £-RACE {Eradicating Racism and Colerism from Employment) Initiative identified criminal
record exclusions as one of the employment barriers that are linked to race and color discrimination in the
workplace. Thus, applying Title VIl to the use of criminai history information in employment decisions is
well-established.

5} Why update this policy now?

In the twenty years since the Commission issued its three policy statements, there have been important legal and
social changes. In 1991, Congress amended the Civil Rights Act to add Title Vil disparate impact analysis, among
other things. Since the 1990s, technology has made criminal history information much more accessibie to
employers. The number of working-aged individuals with criminal records in the population significantly increased
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during this periad, especially in the African American and Hispanic communities.

The Commission aiso began to re-evaiuate its three policy statements after the Third Circuit Court of Appeais
noted in its 2007 EI v. Southeastern Pennsyivania Transportation Authority decision that the Commission should
provide more in-depth legaj analysis and updated research on this issue. Therefore, in updating the Guidance,
the Commission incorporated social science and criminological research, court decisions, and information about
various state and federal laws to help employers better assess the impact of using criminal records in employment
decisions.

6} Did the Commission receive input from advocates, the business community and the public on this
topic?

Yes. Representatives of employers, individuals with criminai records, and other federal agencies testified at public
EEQC meetings in November 2008 and July 2011. The Commission aiso received and reviewed approximately
300 written comments from members of the genera! pubtic and stakeholder groups that responded to topics
discussed during the July 2011 meeting. The stakeholders that provided statements to express their interests and
concerns include prominent organizations such as the NAACP, the U.S. Chamber of Commerce, the Society for
Human Resource Management {SHRM), the Leadership Conference on Civil and Human Rights, the American
Insurance Association, the Retail industry Leaders Association, the Public Defender Service for the District of
Columbia, the National Association of Professional Background Screeners, and the D.C. Prisoners' Project,
among others,

Additionally, throughout the process of drafting the Guidance, individual Commissioners and staff met with
representatives from various stakeholder groups to obtain more focused feedback on discrete and complex issues
such as the U.S. Chamber of Commerce, SHRM, HR Policy Association, College and University Professional
Association for Human Resources, the National Employment Law Project, and the Equal Employment Advisory
Councit.

More information about the EEQC Enforcement Guidance on the Consideration of Arrest and Conviction Records
in Employment Decisions Under Title Vil of the Civil Rights Act of 1964, including Questions and Answers about
the Guidance, is available at www.eeoc.gov.
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STATEMENT OF CAROL R. MIASKOFF,
ACTING ASSOCIATE LEGAL COUNSEL
U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
BEFORE THE
U.S. COMMISSION ON CIVIL RIGHTS
DECEMBER 7,2012

I Introduction

Chairman Castro, distinguished members of the Commission, thank you for the opportunity to
appear before you at this briefing titled “The Impact of Criminal Background Checks and the
EEQC’s Conviction Records Policy on the Employment of Black and Hispanic Workers.”

1 am Carol Miaskoff, Acting Associate Legal Counsel for the U.S. Equal Employment
Opportunity Commission. The EEOC is comprised of five presidentially-appointed and Senate-
confirmed Commissioners, including the Chair. The EEOC’s congressionally-mandated role is
to enforce Title VIl of the Civil Rights Act of 1964, as amended, in addition to the other federal
equal employment opportunity faws. Title VII prohibits employment diserimination on the basis
of race, color, religion, sex, or national origin. The statute was last amended in 1991 and it is the
subject of judicial construction and EEOC policy.

My statement today summarizes the EEOC’s Enforcement Guidance on the Consideration of
Arrest and Conviction Records in Employment Decisions Under Title VII of the Civil Rights Act
of 1964, as amended.' The EEOC’s Commissioners approved this Guidance on April 25, 2012
with a bipartisan, 4-1 vote, after two public hearings and over 300 written submissions.” This
Enforcement Guidance supersedes the EEOC’s four prior policy statements on the topic from
1987, 1990, and 2007.% In short, the updated Guidance stands for the proposition that conviction
records may be considered in employment decisions as evidence of past conduct that may be
relevant to an individual’s suitability for employment, in the context of all the facts. The updated
Guidance does not prohibit employers’ use of criminal background checks or criminal history

* The 2012 Enforcement Guidance is available at hgp:/wiww.ecoc.gov/laws/puidance/arrest conviction.cfin .

* Three members of the United States Commission on Civil Rights submitted written comments in their individual
capacities.

* Policy Statement on the Issue of Conviction Records Under Title V11 of the Civil Rights Act of 1964, U.S. Equal
Lmp*t Opportunity Comm’n (Feb. 4, 1987), hup://wwiw.ceoe.gov/policy/docs/conyict i himl: £FEOC Policy
Statement on the Use of Statistics in Charges Involving the Exclusion of Individuals with Conviction Records from
Lmployment, U.S, Equal Emp’t Opportunity Comm’n (July 29, 1987)

JBupdwwaecoe goy/policy/docy/convict2 hunl: Policy Guidance on the Consideration of Arrest Records in
Employment Decisions Under Title V11, U.S, Equal Emp’t Opportunity Comm’™n (Sept. 7, 1990),

hup:www, eeoc.oov/policvidocs/arrest records.htmly Compliance Manual Section 15: Race & Color
Discrimination, U.S. Equal Emp’t Opportunity Comm™n. § 13-VLB.2 (April 19, 2006),
hupAwaww,ecoe.govipolicy/docs/race-color.pdl
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information to make employment decisions. The Guidance does, however, outline how
employers can use such background checks and the information they vield in a fact-based and
targeted way that is consistent with Title VIL

The 2012 Enforcement Guidance is rooted in a long line of EEQC administrative and federal
court decisions that applied Title VII analysis to determine if individuals with known convictions
experienced unlawlul employment discrimination when they were not hired. The EEQC
Commissioners’ first administrative decisions on such Title VII private sector charges were
issued in the latc 1960s and 1970s,* and continued into the 19805 when the EEOC
Commissioners delegated this authority to stafT as the number of charges increased.” Federal
courts, in turn, issued Title VII opinions assessing stch alleged discrimination starting in 1970°
and, most recently, in 2007.7 The application of Title VII to criminal record screening, under
both disparate treatment and disparate impact analysis, is clearly established.

The EEOC decided in 2012 to issue its updated Enforcement Guidance for several reasons.
First, the EEOC's 1987 and 1990 documents were issued before enactment of the Civil Rights
Act of 1991, This Act amended Title VII to expressly incorporate the clements and the burdens

JEQC Decision No., 70-43, 1969 EROC LEXITS 16 (July 14, 1969} (finding no reasonable cause where
scharged based on a criminal background cheek reporting a tareeny conviction and several other
s ot shown, where employee had denied having a criminal record on his job

See, e.g.,
employee w
arrests tor which disposition we

application and employee also was recently charged with assault with intent to commit murder); EEOC Decision

No. 71-1902, 1971 MCLEXIS 73 {Aprit 28, 197 1)(finding reasonable cause where employer discharged a White
woman dating an African American man duc to the suspicion that she had engaged in criminal activity, even though
she had not had any contact with the criminal justice system); EEOC Decision No, 77-30, 1977 EEOC LEXIS 30
(Aug. 15, 1977) (finding reasonable cause where employer automatically rejected African American man for
employment as a brakeman beeause he disclosed a narcotics conviction at the interview; employer did not consider
job-relatedness of the conviction or his past employment record, amonyg other circumstances); EEQC Decision No.,
79-18, 1978 WL 5810 (Dec. 5, 1978) (finding no reasonable cause where a eity rejected individual for employment
as a uniformed Special Officer, afler fingerprint check came back with five convictions including forgery, robbery,
and grand larceny).

* See, e.g., EEOC Decision No. 81-15, 1981 EEOC LEXIS 1 (Feb. 2, 1981) (finding reasonable cause where retail
employer justified termination of African American man based on conviction for thett of $18 sunglasses where the
conviction was atmost four years old, it was his only conviction, and it predated two other periods when he was
employed by the sume store as a Management Traince);  EEOC Decision No. 81-6, 1980 W1, 8896 (Nov. 7, 1980)
(finding reasonable cause where trucking company refused to rehire Hispanic man as a casual truck driver due to
single five-year-old conviction for possession of marijuana and there was evidence that he had worked successiully
as a driver since the conviction; the employer did not submit evidence that the exclusion was job related) C
Dee. No. 80-12. 1980 WL 8881 (Aug. I, 1980) (finding reasonable cause where shipping company terminated
employment of African-American man afier 2 and a half vears of successful work as a part-time dock worket
because a background check returned evidence of 13 misdemeanors, mostly for public drunkenness and disorderly
conduct between eight and ten years earticr; employer did not offer evidence of job-relatedness to rebut evidence of
prior success{ul job performance}.

¢ Gregory v. Litton Sys.. Ine.. 316 F, Supp. 401 (CD Cal, 1970) (arrest record); Green v, Mo, Pac. RR., 523 F2d
1296, 1203 (8th Cir. 1975) ("Green 1) Green v, Mo, Pac. RIR., 549 F.2d 1158, 1160 (8th Cir. 1977) (*Green 117}

P Elv. S, Pa. Transp. Auth.. 479 F.3d 232 (3d Cir. 2007).
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of proof for disparate impact analysis, including interpreting the employer’s burden of showing
that its policy or practice is job related and consistent with business necessity in light of the
Supreme Court’s decision in Griggs v. Duke Power Co.* Secoad, in 2007, the Third Circuit in
Elv. Southeastern Pennsylvania Transportation A mlmrilyycallcd upon the EEOC to update its
three 1987 and 1990 documents. The Third Circuit also analyzed how to harmonize the risk-
based analysis of criminal records exclusions with Supreme Court disparate impact precedent
that largely focuses on the relevance of test results to job qualifications.

Third, statistics show that the number of Americans with criminal records in the working-age
population has increased significantly since 1990," meaning that substantially more people now
face the challenges of entering the workforce after an arrest or conviction than in 1990. indeed,
arrest and incarceration rates are now especially high for African American and Hispanic men. "'
Finally, with the advent of the Internet, criminal records are easily available 1o employers but, at
the same time, still include data that may be inaccurate, incomplete, or misteading.*? The 2012
Entorcement Guidance takes account of all of these factors.

£ 401 10N 424 (1971). See 42 U.S.C. 2000e-2(KX DAY 137 CONG, REC. 13273 (1991) (statement of Sen.
Dantorth),
479 F.3d 232 (3d Cir. 2007).
' See THOMAS P, BONCZAR, BUREAL OF JUSTICE STATISTICS. U.S. DEP™T OF JUSTICE, PREVALENCE OF
IMPRISONMENT IN THE ULS. POPULATION, at 3 (2003), hip:/bis.oip.usdol.gov/content/pub/pd Fpiusp L pdf
fhereinafter Prevalence of Imprisonment] (*Between 1974 and 2001 the number of former prisoners living in the
United States more than doubled, from 1,603,000 t0 4.299,000.7); SEAN ROSENMERKEL ET AL., BUREAU OF JUsT
STIC E ;2 COURTS, 2000, STATISTICAL TABLES 1 (2009),
sc06st.pdf (reporting that between 1990 and 2006, there has been a 37%
c in the number of felony offende nienced in state courts): see wlso PEW CTR. ON THE STATES, ONEIN 3T:
EACH OF AMERICAN CORRECTIONS 4 {2009),
venieronthestates.org/uploadedFiles/PSPE 1in3 1 report FINAL_ WEB_3-26-09.pd{ Thereinafter
Qne in 31} ("During the past quarter-century, the number of prison and jail inmates has grown by 274 percent . .,
Jbringing] the total population in custody to 2.3 million. During the same period, the number under community
supervision grew by a staggering 3,535,660 to a total of 5.1 miilion.”); PEw CTR, ON THE STATES, ONE IN 100:
BEHIND BARS IN AMERICA 2008, at 3 (2008),
bt www peweenteronthestates.org/uploadediiles/80 LSPCTS Prison08 FINAL 2-1-1 FORWER.pdf (“[Mlore
than one in every 100 adults s now confined in an American jail or prison.”); Robert Brame et al . Cummnlative
Prevalence of drrest From Ages 8 10 23 in a National Sample, 129 Pediatrics 21, 25, 26 (2012) ({inding that
approximately 1 out of' 3 of alt American youth will experience at least 1 arrest for a nontraffic offense by the age of
233

s.olp.usdol.povicontentpubypd

T See e.g. Prevalence of imprisonment, supra note 8, at 3, Table 5: ¢f Pew Cir. on the States, Collateral Costs:

Incarceration’s Effect on Economic Mobility

6 (2000}, hitpy oy peweenterpnthestates.orgsuploagdedt iles Collateral_Costs. pdi?n=8033 (“Simply stated,
incarceration in America is concentrated among African American men, While 1 in every 87 white males ¢
64 is incarcerated and the number for similarly-aged Hispanic males is 1 in 36, for black menitis 1in 12.7),

es 18 to

See Dennis AL DeBaeco & Owen M, Greenspan, Bureau of Justice Statistics, U.S. Dep’t of Justice, Survey of
State Criminal History Information Systems, 2010, at 2 (2011),
hipsuowwwngies sov/pdililes bis 37233 pdt [hereinafter Stawe Criminal History] {Major Findings:
Criminal history files: Overview of state eriminal history record systems, December 31, 2010); SEARCH, Interstate

3
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. Summary of the 2012 Enforcement Guidance

After an introductory section, the 2012 Enforcement Guidance provides the
Commission’s interpretation of Title VI as applied to criminal background exclusions from
employment.

A. Disparate Treatment Analysis

In contrast to the 1987 and 1990 policy documents, the 2012 Enforcement Guidance includes
EEOCs analysis of Title VII disparate treatment discrimination. The EEOC included this
analysis in fight of studies over the last twenty yvears demonstrating that racial assumptions about
criminality may impact hiring decisions, both when the employer lacks criminal background
check information about job applicants (and may assume that people have criminal records based
on their race) " and, significantly, also when the employer has information from applicants about
their actual criminal history (based on self-disclosure on the job application).'® In the latter

tdentification Name Check Eltficacy: Report of the National Task Force to the
sy searchuores fHes/pd . Name_Cheek.pd £ (A so-called “name cheek” is based not only on an individual's
name, but also on other personal identifiers such as sex, race, date of birth and Social Security Number. ., . [N]ame
cheeks are known w produce inaceurate resufis as a consequence of identical or similar names and other
identifiers.”y: il at 7 (finding that in a sample of 82,601 employment applicants, 4,562 of these individuals were
inaccnrarely indicated by a “name cheek™ to have criminal records, which represents approximately 5.5% of the
overall sample). Additionally, i applicants deny the existence of expunged or sealed records, as they are permitied
to do in several states, they may appear dishonest if such records are reported in a eriminal background check. See
generally Debbie A, Mukamal & Paul N Samuels, Stanutory Limitations on Civil Rights of Peaple with Criminal
Records, 30 Fordham Urb, L)L 1501, 1509-10 (2003} (noting that 29 ol the 40 states that allow
expungementisealing of arrest records permit the subject of the record 10 deny H#s existence ifasked about iton
employment applications or similar forms, and 13 of the 16 states that allow the expungement/sealing of aduht
conviction records permit the subject of the record to deny its existence under similar civcumstances),

S. Attorney General 21, 22 (1999,

¥ A 2006 study demonstrated that employers who are averse to hiring people with eriminal records sometimes

presumed, in the absence of eriminal buckground checks, that African American men applying for jobs have
disqualifying eriminal records. Harry §. Holzer et al., Perceived Criminality, Criminal Background Checks, and the
Racial Hiving Practices of Employers, 49 1.L. & Econ. 451 (2006),

bitp iy dstororg/stable/pd ihlus/ 10, 1086/501089.pdl; see alse Harry Holzer et al,, Urban Inst., Employer
Demand for Ex-Offenders: Recent Evidence from Los Angeles 6-7 (2003),

hupe/nwww,yrban.ore/Uploaded PRE/4 10779 ExQ(fenders.pd{ (describing the results of an employer survey where
over 40% of the employers indicated that they would “probably not™ or “definitely not™ be willing to hire an
applicant with a criminal record).

A 2003 study demonstrated that White applicants who had disclosed the same qualifications and criminal records

as Black applicants were three times more likely to be invited for interviews than the Black applicants, See Devah
Pager, The Muwk of a Criminal  Record, 108 Am. J. Soc. 937, 938, Figure 6 (2003),
www . prineeton.edu/-pager/pager_ajs.pdf. Pager matched pairs of young Black and White men as “teslers™ {or her
study, The “testers™ in Pager’s study were college students who applicd for 350 low-skilled jobs advertised in
Milwaukee-aren classified advertisements, to test the degree to which @ criminal record affects subseguent
employment opportunities, The same study showed that White job applicants with a criminal record were called
back for interviews more often than equalty-qualificd Black applicants who did nof have a criminal record. /d. at
938, See also Devah Pager ev al., Sequencing Disadvantage: The Effects of Rocve and Criminal Background for Low
Hage  Job  Seckers. 623 Amnals  Am. Acad. Pol, & So¢. Sci.. 199 (2009),
wiww,princeton.edu - puger/anials_sequencingdisadvantage.pdi (finding that among Black and White testers with

S

4
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studies, results demonstrated worse treatment of qualified African American job applicants who
disclosed the same criminal history as White applicants with equivalent qualifications. Both of
these seenarios could support allegations of disparate treatment discrimination based on race
under Title VIL

The EEOC’s 2012 Enforcement Guidance discusses circumstances where an employer
treats individuals with the same criminal history information differently, based on their race or
national origin. The Guidance provides hypothetical examples to iHustrate such discrimination,
and also discusses the types of evidence that may indicate that this kind of discrimination has

occurred.

B. Disparate Impact Analysis

The 2012 Enforcement Guidance provides a more in-depth statutory interpretation of Title V11
disparate impact analysis than did the earlier EEOC policy documents. The Guidance analyzes
the statute as amended by the 1991 Civil Rights Act,'® which provides that:

An unlawful employment practice based on disparate impact is established . . . ifa
complaining party demonstrates that an employer uses a particular employment practice
that causes a disparate impact on the basis of race, color, religion, sex, or national origin
and the [employer] fails to demonstrate that the challenged practice is job related for the
position in question and consistent with business necessity. . . e

The 2012 Enforcement Guidance notes that Congress stated both in the purpose section of the
1991 Civil Rights Act and in its authoritative interpretive memorandum that “[t]he terms
‘business necessity” and ‘job related” are intended to reflect the coneepts announced by the

similar backgrounds and criminal records, “the negative effect of a criminal conviction is substantially larger for
[Blacks than [Whites . . . . the magnitude of the criminal record penalty suffered by [Bllack applicants (60 percent)
is roughly double the size of the penalty for [Whites with a record (30 percent)™):; see id. at 200-01 (finding that
personal contact plays an important role in mediating the effects of a criminal stigma in the hiring process, and that
Black applicanis are fess ofien invited to interview, thereby having fewer opportunities to counteract the stigma by
establishing rapport with the hiring ofticial).

' The Civil Rights Act of 1991, Pub. L. No. 102-166, § 105; see also Lewis v, City of Chicago, 130 S. Ct. 2191
(2010 (reaffirming disparate impact analysis); Ricel v, DeStefano. 557 U.8. 357 (2009) (samc).

42 U.8.0. § 2000e-2(K)(1(AX) (emphasis supplied). Title VI states that if an employer successfully
demonstrates that its policy or practice is job related for the position in question and consistent with business
necessity. the plaintift has the opportunity ¢ demonstrate that there is a less discriminatory “alternative employment
practice” that serves the employer’s fegithmate poals as effectively as the challenged practice but that the employer
vefused to ndopt. 42 LLS.CL§ 2000e-2(K3( A XD, (C).
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Supreme Court in” Griggs v. Duke Power Co., 401 U.S. 424 (1971), and in the other Suprcmc
Court deeisions prior to Wards Cove Packing Co., Inc. v. Atonio, 490 U.S. 642 (1986)."

The Enforcement Guidance turns to a step-by-step analysis of each element of a Title VI
disparate impact case, with an emphasis on how these play out in EEOC administrative
investigations of criminal record exclusions.

The first step of disparate impact analysis is to identify the particular policy or practice that
allegedly causcd the disparate impact. The Enforcement Guidance provides examples of
relevant information to consider when making this determination.

The second step is to determine whether the particular policy or practice caused the disparate
impact on a Title Vil-protected basis. For this step, the Commission cites to extensive national
criminal justice data to demonstrate that Blacks and Hispanics are arrcsted and incarcerated in
numbers greatly disproportionate to their representation in the gencral population.”® The EEOC
concluded that this data provides a basis for the agency. in its administrative investigations, to
consider such disparate impact claims, The EEOC makes clear, however, that during its
investigations, the employer is welcome to provide relevant evidence to demonstrate that its
specific policy or practice does not have a disparate impact on Title VII-protected individuals,
For example, an employer may present regional or {ocal data showing that African American
and/or Hispanic men are not arrested or convicted at disproportionately higher rates in the
employer’s particular geographic arca. An employer’s own applicant data may also show that its
policy or practice did not cause a disparate impact.

I'it is determined that a particular policy or practice has a disparate impact, then, under the third
step in the analysis, the employer can avoid fiability for discrimination by demonstrating that its
policy or practice is job related for the position in question and consistent with business
necessity.

Finally, under the fourth step, evidence of a less discriminatory alternative is considered.

17

137 Cong. Ree. S135.273-01 (daily ed. Oct. 25, 1‘)91)(%tatumun of Sen. Danforthy; see also Civil Rights Act of
(991, §§ 3(2) & 105(b) (adopting the Griggs definition of “business necessity” and stating that only the
imcsmuaun memorandum guoted may be used in construing the Act).

oin.usdoi.xzm‘,icnmcm.r‘nub,/pdﬁ' ‘()‘).pdt‘(reporting that from October 1, ‘2008 (]
3% of drug arrests made by the DEA were of Hispanics or Latinos}; THOMAS P. BONCZAR,
BLR},AIJ OF JUSIK,I' TATISTICS, U.S, DEP'T OF JUSTICE, PREVALENCE QF PMPRISONMENT IN THE U8, POPULATION,
1974-2001, at 1, 3, 8 (2003), hupbis.oipasdol.povicontentypub/pd FpiuspQ Lpd! (estimating in 2001 that 1 out of
every 17 White men (5.9% of the White men in the U.8.) is expected to go to prison at some point during his
lifetime, assuming that current incarceration rates remain unchanged; this rate climbs o 1 in 6 (or 17.2%) for
Hispanic men and 1 in 3 {or 32.2%) for African American men}.
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C. Disparate Impact -- Job Related and Consistent with Business Necessity

The discussion of Title VII's business necessity standard is the most detailed section in the
Guidance, because of its importance for employers. Using a screen or selection procedure that
has an unintended disparate impact on a protected group is not unlawful under Title VI if the
employer shows that it was job related for the position in question and consistent with business
necessity, and there is no evidence of a less discriminatory alternative.

First. the Guidance reaffirms the differences between arrest and conviction records, as previously
stated in the EEOC’s 1987 and 1990 policy documents. The fact of an arrest does not establish
that criminal conduct has occurred, and an exclusion based on an arrest, standing alone, is not
job refated and consistent with business necessity. However, an employer may make an
employment decision based on the conduct underlying an arrest if the conduct makes the
individual unfit for the position. In contrast, a conviction record will usually serve as sufficient
evidence that a person engaged in particular conduct,™

The Guidance then summarizes Supreme Court preccdent20 and focuses on the job-related and
consistent with business necessity standard as applied to criminal record exclusions by the
Eighth Cireuit in Green v. Missonri Pacific Railroad™ and the Third Circuit in £/ v. SEPTA.”

1 _ N oo - .
A conviction record shown to have factual errors or omissions may not, however, serve as sufficient evidence

that a person engaged in the speeified eriminal conduct. The persuasiveness of the conviction record will depend on
the natyre of the errors, omissions, or circumstances.

. See, e.g., Griggs. 301 U.S, 431, 436 (stating that it is the employer’s burden to show that its policy or practice is
one that bear{s] a demonstrable relationship to successiul performance of the jobs for which it was used™ and
“measures the persen for the job and not the person in the abstract™); Albermarle Paper Co. v. Moody, 422 1.8, 405,
430-31 (1975) (endorsing the EEOCs position that diseriminatory tests are impermissible uniess shown, by
professiopally acceptable methods, to predict or correlate with *important elements of work behavior which
comprise or are relevant to the job or jobs for which candidates are being evaluated™ (quoting 29 C.F.R. §
1607.4(¢))): Dothard v. Rawlinson, 433 U.8. 321, 331-32 (1977) (concluding that using height and weight as proxies
for strength did not satisfy the business necessity defense because the employer failed to establish a eorrelation
between height and weight and the necessary strength, and also did not specity the amount of strength necessary 1o
perform the job safely and efficiently).

7523 F.2d 1290, 1295 (8th Cir. 19731 (Green 7). i response to a guestion on an application form. Green [a 29-
5 old African American man] disclosed that he had been convicted in December 1967 for refusing military
induction. | wted that he had served 21 months in prison until paroled on duly 240 19707 2 at 1292, 930 Based
on this record. the employer found that he was not qualified for employment. &/ at 1293, Turning to the Supreme
Court’s deeision in Griggs v. Duke Power Co., 401 ULS. 424 (1971}, the Eighth Circuit analyzed whether this
exclusion was job related and consistent with business necessity. /d. at 129596,

Subsequently. in Green v, Missowri Pac. R Cu. 349 F.2d 1138, 1160-61 (8th Cir. 1977) (Green I{), the Eighth
Cireuit ordered “that defendants shall be enjoined from disqualifying and denying employment to an applicant solely
and automatically for the reason that the applicant has been convicted of a eriminal offense; provided. however, that
nothing berein shall prevent defendant . .. from considering an applicants’ [sic] prior eriminal record as a factor in
making individual hiring decisions so long as defendant takes into account the nature and gravity of the offense or
offenses, the time that has passed since the convietion and/or completion of sentence, and the nature of the job for
which the applicant hag applied.”
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The EEOQC reiterates the Green court’s conclusion that, where there is disparate impact, it
violates Title VII for an employer to deny employment “solely and automatically” based on a
conviction; however, an employer may consider a prior criminal record if it “takes into account
the nature and gravity of the offense or offenses, the time that has passed since the conviction
and/or completion of’ sentence, and the nature of the job for which the applicant has applied.””
In the 2012 Enforcement Guidance, the EEOC applies these three factors in light of the £/
court’s conclusion that Title VII requires employers to justify criminal record policies or
practices that have a disparate impact by demonstrating that they “accurately distinguish between
applicants [whol] pose an unacceptable level of risk [in the workplace] and those [who} do not.”*
The Third Circuit indicated that empirical data may be relevant to making this assessment,
including recidivism data.®

Building on these fact-based approaches, the Guidance discusses the two ways in which the
EEOC believes employers will consistently meet the business necessity standard, and thereby
avoid Title VII Hability:

e The first way of meeting the business necessity standard involves validation of the policy
under the Uniform Guidelines on Employee Selection Procedures if relevant data is
available and validation is possiblev%

e The second way of meeting the business necessity standard involves (1) developing a
targeted screen considering at least the nature of the crime, the time elapsed, and the
nature of the job (the three factors identificd by the court in Green v. Missouri Pacific
Railroad®™), and then (2) providing an opportunity for an individualized assessment for
those people targeted for exclusion, to determine if the policy as applied is job related and
consistent with business necessity.

o “Individualized assessment” generally means that an employer informs the
individual that he may be excluded because of past criminal conduct; provides an
opportunity to the individual to demonstrate that the exclusion does not properly

479 1.3d 232 (3d Cir. 2007).

¥ 549 F.2d 1158, 1160-61.

479 F3d ot 245,

¥ 1d at 247 (stating that the outcome of the casc might have heen different if' the plaintiff had, “for example, hired

an expert who testified that there is a time at which a former eriminal is no fonger any mose likely to recidivate than
the average person, .. . [s0] there would be a factual question for the jury to resolve™).
* See 29 CF.R. § 1607.5 (describing the general standards for validity studies).

77 549 F.2d 1158 (8th Cir. 1977).
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apply to him; and considers whether additional information shows that the policy
as applied is not job related and consistent with business necessity. The
individual's showing may include information that he is not correctly identified in
the criminal record, or that the record is otherwise inaccurate.

o Other refevant individualized evidence presented may include, for example:

»  The facts or circumstances surrounding the offense or conduct;

* The number of offenses for which the individual was convicted;

= Older age at the time of conviction or release from prison;

* Evidence that the individual performed the same type of work, post
conviction, with the same or a different employer, with no known
incidents of criminal conduct;

= The length and consistency of employment history before and after the
offense or conduct;

= Rehabilitation efforts, e.g., education/training;

= Employment or character references and any other information regarding
fitness for the particular position; and

= Whether the individual is bonded under a federal, state, or local bonding
program.

If the individual does not respond to the employer’s attempt to gather additional information
about his background, the employer may make its employment decision without the information.

In the 2012 Enforcement Guidance, the EEOC illustrates the application of these standards.
First, the EEOC provides examples of exclusions that would violate Title VI because they do
not apply this analysis at all; rather, they use automatic, across-the-board exclusions from all
employment because of any eriminal conduct. When sueh exclusions have a disparate impact,
they are inconsistent with Title VI because they do not consider the dangers associated with
particular criminal conduct and the risks in particular positions.

Second, the EEOC provides examples of ™argeted exclusions™ supplemented by individualized
assessment. One of the examples shows a targeted exclusion and individualized assessment that
satisties Title VII; the other example describes a targeted exclusion and individualized
assessment that is inconsistent with Title VL

The EEOC also explains that individualized assessment is not always required:
An employer may be able to justify a targeted criminal records screen solely under the

Green factors. Such a screen would need to be narrowly tailored to identify criminal
conduct with a demonstrably tight nexus to the position in question. Title VI thus does
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not necessarily require individualized assessment in all circumstances. However, the use
of individualized assessments can help employers avoid Title VI liability by allowing
them to consider more complete information on individual applieants or employees, as
part of a policy that is job related and consistent with business neeessity. "

D. Disparate Impact -- Federal, State and Local Restrictions

In the last two sections of the Guidance, the EEOC discusses federal, state, and local restrictions
concerning the use of criminal records in employment decisions. The EEOC recognizes that
many employers are subject to federal laws that prohibit them from employing people with
certain convictions in specified jobs. The EEOC states that an employer’s compliance with such
federal laws — such as those regulating aspects of the transportation and financial industries —
will prevent Title VII Hability.

At the state or local level, however, the text of Title VIl itself — the statute as written by
Congress — compels a different result. Title VII prohibits disparate impact discrimination and it
also includes language that preempts state or local laws when those laws “purport[] to requirc or
permit the doing of any act which would be an unlawful employment practice™ under the statute.”?
Therefore, if an employer’s exclusionary policy or practice has a disparate impact and is not job
refated and consistent with business necessity, the fact that it was adopted to comply with a state
or local law does not shield the employer from Title VI liability.

At the end of the 2012 Guidance document, the EEOC lists several best practices for employers
who consider criminal record information when making employment decisions. Some of these
best practices include: eliminating exclusions that prohibit the employment of individuals based
on any or all criminal records; developing a narrowly tailored written policy and procedure for
considering criminal records; and training hiring officials and decisionmakers on how to
implement the policy and procedure consistent with Title VII.

III.  The Enforcement Guidance’s Impact on the Employment of Black and Hispanic
Workers

A large number of people in the working-age population have criminal records, and the number
is expected to grow.> This coincides with increased employer refiance on criminal background

2012 Enforeement Guidance at V.B.8. The Enforcement Guidance then sets forth the fourth and final analytic
step: determining if there is a less discriminatory alternative that the employer declined to use.

9

42 U.S.C. § 2000¢-7.

# See JOHN SCHMITT & KRIS WARNER. CTR. FOR ECON. & POTICY RESEARCIH, EX-OFFENDERS AND THE LABOR
MARKET 12 £2010). wanw.cepr.net/documents/publications/fex-offenders-2010-1 1.pdf (“In 2008, ex-prisoners were
2.9 10 3.2 percent of the total working-age population (excluding those currently in prison or jail) or about one in 33
working-age adults. Ex-felons were a larger share of the total working-age population: 6.6 to 7.4 percent, or about
one in 135 working-age adults [not all felons serve prison terms]."); see jd. at 3 (concluding that “in the absence of

10
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checks as a sereening tool.”’ The EEQC updated its Enforcement Guidance in part to provide
more clarity and analysis on these issues so that employers have a better roadmap for Title VII
compliance as they make assessments based on an applicant’s or employee’s criminal history
information. However, some have argued that the Guidance will hurt the employment prospects
of Black and Latino workers. For example, some have incorrectly asserted that the Guidance
prohibits criminal background checks and that it therefore will have a negative effect on minority
employment. These arguments are misguided.

As 1 stated at the beginning of my remarks, the updated Guidance does not prohibit employers”
use of criminal background checks or criminal histery information to make employment
decisions. The Guidance does, however, outline how employers can use such background checks
and the information they vield in a fact-based and targeted way that is consistent with Title V11

While background checks can help employers gain a better understanding of an individual’s
prior conduct, this tool has its limitations. Several studies have documented that criminal records
may be inaccurate or incomplete.” In the 2012 Enforcement Guidance, the EEQC construes
Title VII to allow for consideration of criminal records in the context of facts about the criminal
conduct, the job, the individual’s work experience, and other relevant information or data.

Conclusion

Thank you again for inviting me here today to testify about this very important issue.

some reform of the eriminal justice system, the share of ex-offenders in the working-age population will rise
substantially in coming decades™).

8500y FOR HUMAN RES. MGMT., BACKGROUND CHECKING: CONDUCTING CRIMINAL BACKGROUND CHECKS,

stide 3 (Jan, 22, 2010). hupAwww shideshare netUshem/background-check-criminat? from=share_email [hereinafter
CONDUCTING CRIMINAL BACKGROUND CHECKS| (73% of the responding employers reported that they conducted
criminat hackground checks on all of their job candidates, 19% roported that they conducted eriminal background
checks on selected job candidates, and a mere 7% reported that they did not conducet criminal background checks on
any of their candidates). The survey excluded the “not sure” responses from its analysis. which may partly account
for the 1% gap in the total number of employer responses, /d.

re, .2, VLS. DEP'TOF JUSTICE, THE ATTORNEY GENERAL'S REPORT ON CRIMINAL HISTORY BACKGROUND
CHECKS 17 (20061 http:/www. justice.goviolpiag_bacheceks report.pdf (reporting that only 50% of arrest records in
the FBI's 11 database were associated with a final dispos ARCH, INTERSTATE [DENTIFICATION NAME
FICACY: REPORT OF THE NATIONAL TASK FORCE TO THE ULS. ATTORNEY GENERAL 21-22 {1999),
wwwsearciorg/files pdivH Name Cheekopdi (reporting that criminal background checks may produce inaceurale
results because eriminal records may lack “unigue™ information or because of "misspellings, clerical errors or
intentionally inaccurate identification information provided by scarch subjects who wish to avoid discovery of their
prior criminal activities™).

11
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SUPPLEMENTARY STATEMENT OF CAROL R. MIASKOFF
U.S. EQuAL EMPLOYMENT OPPORTUNITY COMMISSION
TO THE U.S. CoMMISSION ON CIVIL RIGHTS
REGARDING 12/7/2012 BRIEFING AND
THE EEQC’S ENFORCEMENT GUIDANCE ON THE CONSIDERATION

OF ARREST AND CONVICTION RECORDS IN EMPLOYMENT DECISIONS UNDER TITLE VIT

I.

OF THE CIVIL RIGHTS ACT OF 1964, AS AMENDED

Introduction

This supplementary statement outlines in plain language discrete points about

the EEQC’s Enforcement Guidance, Consideration of Arrest and Conviction Records in
Employment Decisions Under Title VII of the Civil Rights Act of 1964, as amended, to
address issues raised in the December 7, 2012 Briefing. The full written statement
submitted on behalf of the EEQC before the Briefing provides context for these basic
points. The Guidance itself provides the full legal analysis, factual background, best
practices, and references.

IL.

Background

On April 25, 2012, the EEQC, in a 4-1 bi-partisan vote, issued the Enforcement
Guidance on the Consideration of Arrest and Conviction Records in Employvment
Decisions Under Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. §
2000e et seq.

Neither Title VII nor the Guidance prohibits employers from considering
criminal history when they make employment decisions.

The Guidance describes how employers considering criminal history in a
targeted, fact-based way can avoid Title VIT liability. It is consistent with how
many employers already assess criminal history.

What is important is that people have an opportunity to apply and be considered
for jobs for which they are qualified and for which their criminal records are not
relevant or predictive.

Permanently excluding people from the workforce because of contact with the
criminal justice system is inconsistent with Title VII,
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The Guidance

A Arrests vs. Convictions

An arrest is an accusation, not proof that an individual committed a crime. An
employer should not rely on an arrest, standing alone, as the basis for an
employment decision.

o However, an employer may make an employment decision based on the
conduct underlying an arrest if the conduct makes the individual unfit for
the position.

o The conduct, not the arrest, is refevant to employment.

A conviction record will usually serve as sufficient evidence that a person
engaged in particular conduct.

o However, there still may be evidence of an error in the conviction record.
For example, a database may continue to report a conviction that was
later expunged.

8. Disparate Treatment

Employers should not treat individuals with the same criminal history and
qualifications differently based on their race, national origin, or another protected
basis. For a discussion of Disparate Treatment, see Guidance at § 1V.

For example, terminating the employment of a qualified African American
employee, while retaining a White employee who has been convicted of the
same offense, could support an allegation of disparate treatment based on race
under Title VII.

c. Disparate Impact
Title VII prohibits disparate impact discrimination at 42 U.S.C. § 2000e-2(k).
The Guidance provides a step-by-step legal analysis of each element of a Title

VII disparate impact case. See Guidance at § V (Disparate Impact Discrimination
and Criminal Records).
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The EEOC encourages employers who consider employees’ and applicants’
criminal background information to develop and use targeted and fact-based
screens, When this screening identifies an individual as having the targeted
criminal history, the EEQOC encourages employers to consider supplemental
information provided before rejecting the individual, in order to avoid Title VII
disparate impact fiability.

How targeted screens and individualized assessment work:

o A “targeted screen” considers at least the three factors identified by the
court in Green v. Missouri Pacific Raifroad, 549 F.2d 1158 (8th Cir. 1977):
= the nature and gravity of the crime,
* the time elapsed, and
» the nature of the job.

o “Individualized assessment” generally means that an employer:

» informs the individual that he may be excluded because of past
criminal conduct, based on the nature of the crime, the time
elapsed, and the nature of the job;

= provides the individual an opportunity to demonstrate that the
exclusion does not properly apply to him (for example, that he is
incorrectly identified in the criminal record, or that the record is
otherwise inaccurate), and

= considers whether additional information shows that the policy as
applied is not job related and consistent with business necessity (in
other words, that it does not merit excluding the person from this
job at this time).

o Individualized assessment is not always required.
= An employer may be able to justify a targeted criminal records

screen solely under the three Green factors (/.e., nature of the
crime, time elapsed, nature of the job).
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= The screen would need to be narrowly tailored to identify criminal
conduct with a demonstrably tight nexus to the position in
question.

D. Federal Laws or Regulations That Require Criminal
Background Checks and Employment Exclusions

When an employer rejects an applicant because a federal law prohibits people
with his or her criminal background in the position, the employer is shielded from
Title VII liability.

For example, federal law bars people with certain convictions from banking jobs.

E. State or Local Laws That Require Criminal Background Checks
and Employment Exclusions

State or local laws also bar people from jobs when they have certain criminal
records.

Congress stated, in the text of Title VII, that any state and local laws or
regulations are preempted by Title VII if they “purport[] to require or permit the
doing of any act which would be an unlawful employment practice.” 42 U.S.C. §
2000e-7.

Title VII does not preempt all state or local laws that require employers to screen
criminal records or exclude people with specific criminal records.

o Exampie 11 in the Guidance describes an employer’s compliance with a state
law criminal background exclusion for child care workers; that Title VII
challenge fails because the preschool’s action is consistent with Title VII.

An employer defense based on state or local laws will not always succeed,
because of this Title VII provision. Title VII was approved by Congress and the
President. The EEOQC, an administrative agency, cannot change it.
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Conclusion

Qualified individuals with criminal records should have an opportunity to compete
for employment when their criminal records are not relevant or predictive.

A criminal record should not prevent all future employment.

Employers who consider criminal background information should do so in a
targeted and fact-based way, in light of the nature and severity of the crime,
the time elapsed, and the nature of the job. The EEOC encourages employers
to provide an opportunity for an individualized assessment, but Title VII does
not require individualized assessment in all circumstances.
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Timeline:
Equal Employment Opportunity Commission
Policy Guidances and Public Meetings About
Title VIl and Consideration of Arrests and Convictions in Employment Decisions

e February 4,1987: The Equal Employment Opportunity Commission {Cemmission or
EEQC) issued EEQC Policy Statement on the Issue of Conviction Records under Title Vii of
the Civil Rights Act of 1964, os omended, 42 U.5.C. § 2000e et seq.

o The first paragraph of this Policy Statement states that the Equal Employment
Opportunity Commission actually had approved the legal position set forth in
this document more than a year earlier, at @ meeting in November 1985:

At the Commission meeting of November 26, 1985, the Commission opproved a
modification of its existing policy with respect to the manner in which a business
necessity is established for denying an individual employment because of a
conviction record. The modification, which is set forth below, does not alter the
Commission’s underlying position that an employer's policy or practice of
excluding individuals from employment on the bosis of their conviction records
has an adverse impact on Blacks™ and Hispanics™ in light of statistics showing
that they are convicted at a rate disproportionately greater than their
representation in the population. Consequently, the Commission has held and
continues to hold that such a policy or practice is uniawful under Title Vi in the

[€ls

absence of a justifying business necessity. (Emphasis supplied)

EEQC Policy Statement on the Issue of Conviction Records under Title VII of the
Civil Rights Act of 1964, os amended, 42 U.S.C. § 2000e et seq., at 1 {2/4/87).

e July 29,1987: The Commission issued EEQC Policy Statement on the Use of Statistics in Charges
involving the Exclusion of Individuals with Conviction Records from Employment

e September 7, 1990: The Commission issued Policy Guidance an the Consideration af Arrest
Records in Employment Decisions under Title Vil of the Civil Rights Act of 1964, as amended, 42
U.5.C. §2000¢ et seq.

e November 20, 2008: The Commission heid a public meeting: Employment Discrimination Faced
by Individuals with Arrest and Convictions Records.

Panel 1: Barriers Experienced by People with Criminal Records

o Devah Pager, Professor, Princeton University

o Diane Williams, President and CEQ, Safer Foundation
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Panel 2: Stakeholder Perspectives and Litigation issues

o Michael Foreman, Professor, Dickinson School of Law
o Donald Livingston, Partner, Akin Gump Strauss Hauer & Feld LLP
o Janet Ginzberg, Senior Attorney, Community Legal Services of Philadelphia

Pane{ 3: New Research Developments

o Shawn Bushway, Professor, State University of New York at Albany

Panel 4: Emplover Practices

o RaeT. Vann, General Counsel, Equal Empioyment Advisory Council

o Laura Moskowitz, Staff Attorney, Second Chance Labor Project at National Employment
Law Project

e July 26, 2011: The Commission held a public meeting: Arrest and Conviction Records as a Hiring
Barrier.

Panel 1: Best Practices for Emplovers

o Michael F. Curtin, CEO, DC Central Kitchen
o Victoria Kane, Area Director, Labor Relations & integration, Portfolio Hotels & Resorts
o Robert Shriver, Senior Policy Counsel, U.S, Office of Personnel Management

Panel 2: An Overview of Local, State, and Federal Programs and Policies

o Amy Solomon, Senior Advisor to the Assistant Attorney General, Office of Justice
Programs, U.S. Department of Justice

o Professor Stephen Saltzburg, Criminal Justice Section Defegate and Past Chair, American
Bar Association

o Cornell Brooks, Executive Director, New Jersey Institute for Social Justice

Panet3: Legal Standards Governing Employers’ Consideration of Criminal Arrest and

Conviction Records
o Juan Cartagena, President and General Counsel, Latino Justice
o Barry Hartstein, Shareholder, Littler Mendelson, P.C.

o Adam Klein, Partner, Outten & Golden LLP

2
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In addition to these panelists, we invited Everett Gillison, who at that time was
the Deputy Mayor for Pubtic Safety in Philadeiphia. He was unabie to attend due to a
scheduling conflict.

The Commission held open the record of this meeting for 15 days to receive written
public comments. Over 300 public comments were received.

e April 25, 2012: With a 4-1 vote, the Commission adopted and issued Enforcement Guidonce on
the Considerotion of Arrest ond Conviction Records in Employment Decisions Under Title Vil of
the Civil Rights Act of 1964, as amended, 42 J.5.C. § 2000¢ et seq.
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STATEMENT OF
THE HONORABLE VICTORIA A. LIPNIC
COMMISSIONER
U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

“THE IMPACT OF CRIMINAL BACKGROUND CHECKS AND THE EEOC’S
CONVICTION RECORDS POLICY ON THE EMPLOYMENT OF BLACK AND
HISPANIC WORKERS”

UNITED STATES COMMISSION ON CIVIL RIGHTS
DECMBER 7, 2012

To the Chairman and Members of the United States Commission on Civil Rights (“USCCR”):

In April 2012, the United States Equal Employment Opportunity Commission (“EEOC” or
“Commission™) approved, on a bipartisan basis, *Enforcement Guidance on the Consideration of
Arrest and Conviction Records in Employment Decisions Under Title VI1 of the Civil Rights Act
of 1964, as amended, 42 U.S.C. § 2000e et seq.” (the “Revised Guidance™ or “2012 Guidance™).
I voted to approve the Revised Guidance, which updated existing Commission policy on the use
of criminal history in making employment decisions, and which is the principal topic of today’s
briefing. | welcome the opportunity to share my reasons for doing so with the USCCR.

As [ noted during debate on this issue at the Commission, it is important to note that in
approving the 2012 Guidance, the EEOC was not writing on a blank slate. Since 1987, the
Commission had published guidance relating to employers’ use of both arrest and conviction
records. In my opinion, that existing guidance generally had worked well over the last twenty-
five years, and when the Commission first began to consider its revision, I made clear to my
fetlow Commissioners my view that a wholesale revision of our criminal history guidance was
unnecessary. and not something that I could support. What I could support was an effort to
update and amplify existing guidance in light of the societal, technological, and lcgal
developments of the last two-and-a-half decades. 1 believe that is what the Revised Guidance
does.

As practitioners in this area know, for twenty-five years it has been the EEOQC’s policy that an
employer should avoid blanket, one-size-fits-all criminal record policies, and instcad adopt
policies tailored to the specific workplaces and job positions at hand. The Revised Guidance
builds on and supplements this preexisting policy. Most notably, and as discussed more fully
below, the Revised Guidance maintains the long-standing and well-cstablished test for
determining whether the specific use of criminal history is “joh related and consistent with
business necessity,” as required by Title VI of the Civil Rights Act of 1964.

By way of brief background, in 1971, the U.S. Supreme Court held in Griges v. Dukes Power
Co.. 401 U.S. 424 (1971), that Title VII not only prohibits intentional discrimination, but also
“disparate impact” discrimination - that is, discrimination which occurs when the use of a
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neutral policy (such as a criminal background check) disproportionately impacts members of'a
protected class, such as sex or race.

In light of Griggs, in 1987, under then-Chairman Clarence Thomas, the EEOC first issued
guidance to employers who use criminal history in making employment decisions on how to do
so tawfully— that is, how to demonstrate that the use of criminal history in a particular
circumstance is “job related and consistent with business necessity™ as required under the law.,

The 1987 guidance set forth a three-factor test for evaluating whether a particular policy is job-
related and consistent with business necessity, drawing from a test first articulated in 1975 by the
Eighth Circuit in Green v. Missowri Pacific Railroad Co., 523 F.2d 1290 (8th Cir. 1975) (the
“(ireen factors™). The Green factors include the gravity and severity of the crime; the nature of
the job at issue; and how long ago a crime was committed. The Green factors were, in the 1987
guidance, and remain under the Revised Guidance, the touchstone in examining criminal record
use policies. As such — and despite the claims of some critics — the 2012 Guidance does not
represent a sea-change in EEOC policy or a bold departure from its existing precedent. Rather,
the Revised Guidance simply provides a more robust explanation of existing principles and their
legal underpinning, and offers greater examples of their factual application. As such, | believe
the Revised Guidance serves to provide increased clarity to employers and employees, while not
imposing dramatically new requirements or changes in employer practices.

In the wake of the adoption of the 2012 Guidance, some have asked whether, or why, such
revision was necessary. For several reasons, 1 believe that it was. Foremost, the digital
workplace of 2012 is far different from the pen-and-ink workplace of the 1980s — through the
explosive growth of ontine services, industry, and social media, employers have far greater
access, at far less cost, to background information on employees and applicants. As you will no
doubt hear in the testimony of others offered today, trends suggest that in light of this greater
access, employers are using criminal history more frequently in making employment decisions.
At the same time, we have today a greater understanding of the demographics of our criminal
justice system — indeed, current data on incarceration rates and the criminal justice system more
broadly show a marked racial disparity in arrests and convictions. Finally, the EEOC’s prior
guidance had not been afforded great deference by courts — indeed. in 2007, the Third Circuit
held in £1 v. Southeastern Pennsylvania Transportation Authority, 479 F.3d 232 (3d Cir. 2007),
that then-existing Commission guidance was not entitled to “great deference™ insofar as it did
“not substantively analyze the statute.” In response, the Revised Guidance includes far more
detailed and substantive legal analysis, and accordingly should be afforded greater weight by
reviewing courts.

1 also believe that the Commission’s revision of its guidance will, in time, inure to the benefit of
all stakeholders, including employers. Prior to the 2012 Guidance, employers had little specific
guidance as to how they could lawfully use criminal history, and were subject to lawsuits by both
the private bar and the EEOC challenging their use of this information. Recognizing that each
case will always be fact-specific, the 2012 Guidance offers a clearer roadmap for employers,
building on and amplifying existing guidanee. It includes more, and more robust, examples, and
sets forth guidance on the interaction of state and federal laws governing the use of criminal
history in making employment decisions, requirements for security clearances and licensing, and



142

similar topics. 1It, for the first time, includes “best practices” for employers. Finally, the Revised
Guidance rejects any “bright line” rule limiting employers” ability to usc criminal history to only
a certain amount of time in the past, or to a specified list of offenses. Rather, the Revised
Guidance favors a fact-specific analysis of any given policy, which allows for consideration of
the specific nature of any single employer, policy, occupation, and job setting — in my view, a
better choice. To be clear, | fully acknowledge and understand the need of employers to assess
and manage the risk of criminal conduct in their workplace — it is exactly the assessment and
management of that risk which the *job related and consistent with business necessity™ standard
contemplates.

The 2012 Guidance is not flawiess, and were 1 its sole author, | might have written some of it
differently. For example, the Revised Guidance recommends that as a “best practice,” an
employer using a criminal history review to screen out applicants and employees should include
in its policy a provision for “individualized assessment.” I[n simpler terms, that means that when
using a criminal record to screen out a candidate, an employer should. where appropriate,
consider providing an opportunity for an individual to address any concerns before being
immediately screened out. That may mean, for cxample, giving Sally Jones the opportunity to
explain that the record of a past transgression in the employer’s hands is, in fact, an error — it’s
the reeord for the wrong Ms. Jones. Alternately, it may mean giving an applicant the opportunity
to explain why a disorderly conduct arrest twenty years ago in college has no bearing on his
ability to work on the plant floor today.

[ think in many instances this is a wise and prudent business practicc. However, it is important
to make clcar that Title VI does not require an employer to provide such an individualized
assessment in any instance — a fact explicitly recognized in the Revised Guidance, and a point
about which [ feel very strongly. This means that there can, and will, be times when particular
criminal history will be so manifestly relevant to the position in question that an employer can
lawfully screen out an applicant without further inquiry. Again, in simpler terms — and a point
that bears emphasis — a day carc center need not ask an applicant to “explain™ a conviction of
violence against a child, nor docs a drug store have to bend over backward to justify why it
excludes convicted drug dealers from working in its pharmaceutical lab. | had hoped that the
Revised Guidance would have included clearer examples of such lawful, targeted practices. it
does not, but as | made clear during the Commission’s debate on this matter, the lack of such
examples should not be taken to mean that that they do not in fact exist.

In that light, it is my view that having issued the Revised Guidance, the Commission should now
undertake efforts to let employers know, with specificity, what they car lawfully do with respect
to developing criminal history policies, not merely what we believe they cannot. Since adoption
of the Revised Guidance carlier this year, | have championed, and will continue to champion,
such an effort, as it is my belief that where any administrative agency is going to hold a
stakeholder to a standard, through the investigatory or litigation process, it is incumbent upon the
agency to make that standard clear and explicit. In my view, the EEOC should be as much about
educating employers about compliance with the law as it is about investigating and litigating
charges.
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With respect to issues concerning the interaction of federal and state law, 1 had hoped that the
Revised Guidance could have been clearer in providing real-world practical guidance to
employers facing potential conflicts between federal and non-federal law. In the wake of its
adoption, some have criticized the Revised Guidance for not including a blanket “safe harbor”
provision for an employer’s use of criminal history at the direction of a state law. While I fully
recognize and understand that concern, as a legal matter, it does not appear to me that such a
broad blanket exception could be squared with the explicit statutory language of Title VII, which
specifically exempts individuals from federal lability for compliance with state law, unless such
law “*purports to require or permit the doing of any act which would be an unlawful employment
practice under [Title VII].” 42 U.S.C. § 2000e-7.

That Title VI standards preempt conflicting non-federal employment law requirements is
beyond serious debate; insofar as that raises policy concerns, they are concerns properly brought
to Congress. That said, I would make two observations to concerned stakeholders on this point.
First. as a practical matter, | am unaware that the Commission has been presented with a state
law requirement which it believes would not pass muster under Title VII. Second —and perhaps
more important — as a matter of enforcement in the field, and of the Commission’s exercise of its
investigatory and prosecutorial discretion, I do not reasonably foresee a set of facts under which
the EEQC uscs its scarce resources to pursue ecmployers whose use of criminal history directly
arises out of state law obligations.

Throughout the revision process, a number of stakeholders asked that the agency make public
any proposed draft guidance and solicit comments on specific proposals. I think that such a
request for greater transparency is valid, and that, in general, any proposed guidance — regulatory
or sub-regulatory, from any agency — benefits from the review and input of as broad a range of’
stakeholders as possible. Indeed, that is what the Office of Management and Budget’s “Good
Guidance Practices™ — adopted by the Bush Administration and maintained in the Obama
Administration — expect with respect to significant guidance documents. In this instance,
however, because 1 believe that the Revised Guidance closely tracks well-established
Commission policy, because of the public hearings the EEOC has held on this issue in recent
years, and because | know that the Members of the Commission fully engaged a range of
stakeholders, | was comfortable supporting the Revised Guidance without a full public notice-
and-comment process.

I would make one final point, which I expect will be the subject of some discussion at today’s
hearing. Some critics of the Revised Guidance have argued that certain data suggests that
cmployers that do not use criminal background checks may be less likely to hire certain minority
groups, the theory being, presumably, that in the absence of an actual criminal background
report, these employers are using race as a proxy for past criminal history. Thus, thesc critics
argue, limitations on the use of criminal history may in fact resuit in lowering the hiring rates of
some minorities.

| cannot say whether this is in fact true or not, and 1 look forward to reviewing the testimony of
the witnesses at today’s meeting on the point. What I can say is two things. First, it is not the
statutory mandate of Title VII, nor the duty of the Commission, to raise the hiring rate of any
particular race, gender, or creed. Rather, it is our sworn obligation to ensure that every
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individual is afforded the equal opportunity to seek and obtain employment free from the
unlawful consideration of these factors. Second — and perhaps more to the point — where, in fact,
in the absence of a criminal background check an employer chooses to use race as a proxy for
criminal history, that employer is patently violating federal civil rights law. Were such a charge
brought to the Commission and found to be true, [ would have no difficulty bringing the full
force of the agency to bear on such a transgressor.

In closing — and once more, as I stated publicly when [ voted to approve the Revised Guidance —
[ fully recognize the consequences of the Commission’s actions — both on a societal front and on
an individual front. As a Commissioner of thc EEOC, appointed by the President and confirmed
by the Senate, I take very seriously our agency’s mandate to ensure equal employment
opportunity. This may mean, for some employers, a modestly-increased burden in the hiring
process, which may seem, in the first instance, unwarranted. | believe, however, that it also
means that many individuals who have paid their debt to society, and do not present an undue
risk to a workplace, will not be prematurely screened out from all employment opportunity. That
is the policy choice contained in the Revised Guidance, which | supported upon its adoption, and
which [ continue to support today.
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Appendix C:
Additional descriptions of outreach and education concerning the use of arrest and conviction
records in employment

Small Business - On October 7, 201 t, Maria Flores, Milwaukee Program Analyst, conducted a
presentation on hiring barriers, focusing on criminal records, to approximately 35 small business
representatives, primarily African-American, in Milwaukee, Wi. The event was sponsored by
the Word of Hope Ministries, a faith-based, nonprofit agency which receives funding from the
U.S. Dept. of Labor to provide reintegration services, including employment training, to persons
in prerelease and post release from correctional facilities.

SHRM - On November 17, 2011, Maria Flores, Milwaukee Program Analyst, conducted an EEO
update to 33 employer representatives, primarily small business, in Kenosha, WI at a meeting of
the SHRM Racine & Kenosha Area Chapter. Topics included the ADAAA, GINA, Equal Pay
and issues related to race/color in hiring such as arrest/conviction records.

[.egal Services - On March 6, 2012, Laurie Vasichek, Minneapolis Senior Trial Attorney,
conducted a presentation on “Collateral Consequences of a Conviction™ to approximately 50
representatives of organizations that deliver legal services.

Prison Qutreach - In an ongoing partnership with the Wisconsin Department of Corrections,
Maria Flores, Milwaukee Program Analyst, conducted workshops to inearcerated offenders, an
underserved population, participating in job-readiness programs at State correctional facilities.
The EEOC workshops focused on hiring issues related to race and color, including criminal
records, as well as gender issues such as equal pay and pregnancy. A total of five in-person
workshops were conducted during the period October 1. 2011 through March 29, 2012, The
workshops were conducted at an institution in Plymouth, Wi and were simultancously video cast
to multiple institutions across the state and in geographically underserved areas, reaching a total
of 551 male and female offenders, primarily African-American,

Re-Entry Councils - EEOC provided the program during March meeting of the Norfolk Reentry
Council at the Norfolk Department of Human Services — Workforce Development Center. The
oral presentation entitled Reentry: Arrest, Conviction and Credit Background Checks in the
Workplace covered the origin and application of the adverse/disparate impact theory of
employment discrimination and highlighted EEOC’s guidance on pre-employment inquiries ~
such as arrest, conviction, and credit histories, the charge processing procedures and an overview
of EEOC’s laws. The audience was comprised of approximately 60 reentry council members
from various community-based agencies, businesses. non-profits, civic groups and faith-based
organizations involved in post release services. Marilyn S. Booker, Program Analyst provided
the program and is partnering with this local reentry council -- collaborating with the
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Employment-Workgroup which meets every-other month prior to the full meeting of the Norfolk
Reentry Council.

Small Business 11.G - On Thursday February 9, 2012, a workshop entitled “Current EEOQC
Developments™ was provided to the Industry Liaison Group of Hampton Roads during its
quarterly meeting. The workshop included an overview of national and local EEOC charge
receipt and charge resolution statistics, a review of local and national Fair Pay initiatives under
the National Equal Pay Enforcement Task Force, insight into and progress towards the objectives
of the Reentry Council — including a summary of the Title VII implications of using arrest and
conviction records in employment, as well as, EEOC’s efforts to better collaborate with small
businesses to ensure compliance with anti-discrimination laws. The conference was held at
AMSEC LLC {(main conference room) in Virginia Beach, Virginia.

Arrest Records ~ in line with EEOC’s partnership with the FIRC (Federal Interagency Reentry
Council), at the outset of the fiscal year outreach has focused on providing technician assistance
to the following stakeholders which service reentry individuals:

« Norfolk Reentry Council, Norfolk Department of Human Services — Coming Home

o Virginia CURE (Citizens United for Rehabilitation of Errant’s — Virginia, Inc.)

o Onesimus Ministries, and

» Second Chances Program, a division of STOP (Southern Tidewater Opportunity
Program of Hampton Roads)

Outreach has entailed either conducting informational meetings to discuss EEQC's laws, pre-
employment selection inquiries guidelines and theory-elements of adverse impact discrimination;
or providing oral presentations entitled *Responding to Workplace (Adverse Impact)
Discrimination: Arrest, Conviction and Credit History Background Inquiries™ to first-line staff
who counsel/seek employment for ex-offenders

NAACP - On December 19, 2011, Tampa Ficld Office Director Georgia Marchbanks and
Program Anatyst Elaine McArthur provided a presentation for the NAACP - Columbia County
branch in Lake City FL. concerning the laws enforced by EEOC, the Commission’s initiative
regarding Arrest and Conviction Records, and information about the charge filing process. A
lengthy question and answer session followed the presentation.

Outreach to an Organization - On January 10, 2012, Tampa Field Office Program Analyst Elaine
McArthur provided a presentation for the Center for Independent Living in Lecanto FL
concerning an overview of EEOC laws, with special emphasis on the ADAAA and reasonable
accommodation process. and Arrest and Conviction records.
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Black Heritage Festival - On January 17, 2012, the Tampa Field Office sponsored an outreach
event at the John F. Germany Public Library Auditorium as part of the 2012 Tampa Bay Black
Heritage Festival. Director Georgia Marchbanks, Enforcement Manager Edwin Gonzalez-
Rodriguez, and Enforcement Supervisor Tracy Smith spoke before an audience of approximately
25 people concerning EEOC initiatives, the Systemic Program, and Arrest and Conviction
Records in hiring. Mediator Clyde Lo Chin additionally presented information concerning the
Commission's ADR Program.

NELA Winter Conference - On February 10, 2012, Miami District Office Director Malcolm
Medley and Tampa Field Office Director Georgia Marchbanks participated in the Florida NELA
Winter Conference in Daytona Beach FL. Mr. Medley's presentation to a crowd of 50 attorneys
included a discussion of numerous EEQC initiatives, to include ADAAA, GINA, the Systemic
program, and Arrest and Conviction records. Additionally, Mr. Medley's discussion of the
EEOC*s stance on LGBT issues was met with thundering applause. Ms. Marchbanks followed
up by provided further information to the gathering regarding recent court filings, Alternative
Dispute Resolution, and Qutreach programs,

Fec-Based On-Site Training - On February 1, 2012, Tampa Field Office Program Analyst Elaine
MeArthur conducted a two (2) hour Customer Specified Training session (Job Number
12SMIAT1T) for 27 human resource managers of Orlando Health in Orlando FL., which included
a discussion of Arrest and Conviction Records in Hiring. Orlando Health is one of Florida's
most comprehensive private, not-for-profit healthcare networks, and is Central Florida’s fifth
largest employer, with over 14,000 employees and more than 2,000 affiliated physicians

University Outreach — On 01/30/12, at part of the District’s on-going partnership with the
University of North Texas, Acting District Director, Janet Elizondo, and Program Analyst,
Rodney Klein, guest lectured at two upper division HR courses (Selection and Employment
Law). Approximately fifty students attended the two classes. Among the topics covered were
unconscious bias. arrest and conviction records, credit reports, caregiver diserimination, religion,
retaliation and GINA.

Clergy Roundtable - The New York District Office attended the Bronx Clergy Roundtable a faith
based community gathering to discuss crime and credit record issues in minority community.
The roundtable proves help to youth in obtaining jobs and assistance. Program Analyst Bryan
White represented the agency and provide information about the EEOC training programs and
assistance to the community about “Knowing your rights™ in an underserved area.

Black Contractors Association - On December 1, 2011, Program Analyst Christine Park-
Gonzalez met with Abdur-Rahim Hameed, President of the National Black Contractors
Association (NBCA) in San Diego, California. Mr. Hameed and Ms. Park-Gonzalez exchanged
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information about their respective organizations and discussed in particular the plight of Black
construction workers who have difficulty with hiring onto construction jobs in the San Diego
area. While the NBCA represents Black contractors who have difficulty with winning contracts
in the construction field, they have since expanded to focus on the hiring of qualified Black
construction workers onto projects. They discussed systemic implications as well as the issue of
criminal and credit background checks as factors in employment, and agreed to work more
closely together with respect to potential training and case referrals in the future.

Criminal Records Roundtable -- On October 21, 2011, Seattle, WA, Enforeement Supervisor,
Roderick Ustanik, presented an update on the agency's ongoing interest and potential policy
development in conviction andarrest records under the statutes enforced by the EEOC. The
October meeting of the Criminal Records Roundtable was attended by 135 participants. At that
meeting a spokesman from the Seattle Office of Human Rights reported the results of a testing
survey that shows widespread disparate treatment of applicants based on race and disability. The
survey found that African Americans were uniformly informed that they would be subjected to
credit and criminal checks; similarly situated white applicants were not.

Program Analyst, Billy C. Sanders, made an Oral Presentations including a Q & A session with
15 Ex-Convicts enrolled in the Exedus Foundations Ex-Offenders Program. They were cducated
on the Laws Enforced by EEOC and their rights and responsibilities in the workplace

Underserved Population (Reentry Populace): On November 9, ATDO Deputy Director Manuel
Zurita trained attorneys of the Georgia Justice Project (GJP) Coming Home Program on the
EEOC and anti-discrimination employment laws, with a focus on the rights of those with arrest
and conviction records. Also shared information on interagency efforts to address issues
confronting the re-entry population, through the Re-entry Council. The GJP provides free legal
services and a full range of social and employment services 1o the indigent criminally accused
and reentry population.

Also, this topic was covered during the following:

-~ In March for outreach and expanded presence in Americus/Sumter County (underserved area),
at a NAACP community forum.

-- In February, Roundtable for Results, a joint outreach with OFCCP and Wage and Hour for
employers and CBOs.

-~ In February, stakeholder meeting with plaintiffs' attorneys (GA-NELA)

- in January, outreach to a Half-way House in Columbus, GA

Live webcsasts — On 12/15/11, Program Analyst, Rodney Klein, partnered with Joe Bontke and
Marty Ebel of the Houston District, along with Katrina Grider, private attorney in delivering two
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live webcasts for the State Bar of Texas, The topics were social media and background
investigations (arrests and convictions were discussed at length).

ILG- On 1/19/12 - Acting District Director, Janct Elizondo, spoke at a meeting of the North
Texas ILG. She spoke about issues currently being considered by the Commission, such as
arrest and conviction records, gender stereotyping, and ADAAA and feave. Approximately, 50
people attended. The meeting is part of the District’s on-going partnership activities with
OFCCP.1. University Outreach — On 02/02/12, Program Analyst, Rodney Klein, spoke with
twelve students enrolled in an Employment Law class at the University of Texas at San Antonio.
He gave an overview of the EEOC and Title VI, along with discussions about arrest and
conviction records, ADR and GINA. This session was part of an on-going partnership between
UTSA and the San Antonio Field Oftice.

Re-Entry Council - On 213/12, Senior Trial Attorney Eduardo Juarez made a presentation on
“Criminal Records and the Equal Opportunity to Employment,” to the Bexar County
Commissioners Court Re-Entry Council — a group of about 20 leaders from various local
organizations providing rehabilitative services to the formerly incarcerated. The audience
included Bexar County Commissioner Tommy Adkinson. Mr. Juarez’s presentation included an
overview of the EEOC’s policy statcments on the use of arrest and conviction records as well as
an overview of the law on disparate impact discrimination involving employer criminal record
policies. Mr. Juarez provided the audience with copies of the Re-Entry Myth Busters, a series of
fact sheets about federal policies affecting formerly incarcerated individuals, These fact sheets
were created by the federal Cabinet-fevel inter-agency Re-Entry Council of which the EEOC is a
member.

SHRM ~ On 2/14/12, Program Analyst, Rodney Klein, spoke with 200 members of SAHRMA,
the San Antonio SHRM chapter. Mr. Kfein discussed hiring and glass ceiling issues, along with
systemic investigations, arrest and conviction records and credit reports.

Farm1 Workers — On 3/07/12, Program Analyst, Rodney Klein, spoke with 70 outrcach workers
and intake specialists working for Workforce Solutions in the lower Rio Grande Valley. These
workers take complaints directly from farm workers and migrants. Mr. Kiein trained the group
on systemic issues, arrests and convictions, wage issues, GINA, ADAAA, national origin issues,
and sexual harassment.

NAACP - On 03/08/12, Acting Field Director, Travis Hicks, and Program Analyst, Rodney
Klcin, spoke at a meeting of the San Antonio NAACP chapter. They discussed race
discrimination, systemic, arrest and conviction records, credit reports, and ADR. Approximately
15 members attended the meeting.

w
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Workforce Solutions — On 3/09/12, Program Analyst, Rodney Klein, partnered with Workforce
Solutions in Uvalde, Texas to provide training to its outreach workers on the civil rights acts.
These outreach workers take complaints from the migrant and farm worker communities along
the U.S./Texas border. Mr. Klein gave an overview of the statutes. He also discussed systemic
investigations, arrests and convictions, sexual harassment, ADAAA and GINA. Approximately
20 outreach workers and one stop managers attended.

Lawfirm Employment Law Update - On 11/0/311 and 11/04/11, Nashville Arca Director Sarah
Smith, Enforcement Supervisor Sylvia Hall and Trial Attorney Saily Ramsey participated in a
two day Employment Law Update sponsored by the faw firm of Wimberly Lawson in Knoxville,
TN. Both days were panel discussions on EEOC laws, Arrest and Conviction Records, Student
Workers, ADAAA, GINA, Systemic Initiative and Legal Issues. Approximately 75 employers
were in attendance at both sessions.

Employer Outreach Committee - On 11/2/11, District Resource Manager Edmond Siims
addressed the Madison/Chester County Workforce Employer Outreach Committee in Jackson,
TN. There were approximately 47 HR professionals, state and local government and attorneys
present. This is a partnership with the TN Department of Workforce & Labor. He covered
Charge Processing Information and items on the radar at EEOC, including Arrest & Conviction
Records, ADAAA and Veterans & Disabilities.

SHRM - On 2/14/12, Program Analyst Dcb Moser-Finney addressed the monthly meeting of the
Tri-State SHRM in Texarkana, AR-TX. 48 members were present at thec meeting. A 45 minute
presentation entitled “Seven Mistakes Employers Make When They Receive a Charge of
Discrimination™ was well received. It generated several questions and comments. There was a
brief discussion about "What's New at EEOC" that included information on the Stratcgic Plan,
use of Arrest & Conviction Records and charge statistics relating to GINA and ADA{AA). The
48 members represented private employers, employment agencies, small businesses, colleges
and chambers of commerce,

SHRM - On 3/27/12, Program Analyst Deb Moser-Finney was the guest speaker at the monthly
meeting of the North Arkansas SHRM group in Harrison, AR. 33 members were present and
represented private employers, small businesses and a local community college. Ms. Moser-
Finney gave a presentation entitied “What's New at EEOC™ and covered topics such as
Mediation, Arrest & Conviction Records, the Reentry Council, Strategic Plan, ADAAA,
Systemic, Veterans & Disabilitics, Human Trafficking and Charge Statistics. She answered
questions on charge processing, on-sites, responding to a charge and recordkeeping.

HR Association - On December 7, 2011, Denver Program Analyst Patricia McMahon gave a
presentation on the ADAAA to the Colorado Human Resource Association (CHRA). Included in
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her presentation was information about background checks and discrimination against
individuals with fclony convictions.

University Outreach - On March 1, 2012, Denver Program Analyst Patricia McMahon gave a
presentation on background checks and discrimination against individuals with felony
convictions in two senior-level classes at the University of Colorado-Boulder campus.

Blind Entrepreneurs - On March 17, 2012, Denver Program Analyst Patricia McMahon gave a
presentation on background checks and discrimination against individuals with felony
convictions at the Blind Entreprencurs Annual Meeting.

Student Outreach - On January 11, 2012, Scattle, WA, Enforccment Supervisor Rod Ustanik
partnered with the Seattie Office for Civil Rights (SOCR) to present at the Seattle Vocational
Institute. The session attended by 25 students covered an overview of the EEOC, the charge
handling process, and a discussion of criminal records issues. The SOCR also provided an
overview of the law their agency enforces and discussed criminal records in relation to housing.

Record Clearance Project — On November 3, 201 1, Supcrvisory Trial Attorney Marcy Mitchell
gave a presentation on employment discrimination and criminal convictions for the San Jose
State University Record Clearance Project. The target audience was job seekers with criminal
convictions.

Statewide Reentry Conference - December 5-6, 2011 - Investigators Adriana Gémez and
Malcolm Loungway represented EEOC at a statewide Reentry Conference, where their
participation was very much appreciated by county representatives and community organizations
from Los Angeles, San Bernardino, Contra Costa, Alameda and San Francisco (about 80
participants). In addition to sharing information about Title VII, particularly race and national
origin based discrimination they also contributed to the discussion of ways to effectively respond
and integrate individuals who are being released from jail or prison. Gomez suggested that the
Coalition (formed at this conference) use the ADA as a model and push for legislation that would
require employers to make a conditional job offer prior to inquiring about criminal records. From
a law enforcement stand point, this would help isolate the employer's reasons for refusing to hire
someone. The EEOC was also invited to participate in the advisory reentry task forces that have
recently been formed, particularly in Alameda and Contra Costa County. People also expressed
interest in having EEOC provide their organizations with a presentation

Jack Vasquez, Jr.. Deputy Director, St. Louis District Office addressed thirty (30) Equal
Opportunity ofticers of the Missouri Department of Economic Development’s Workforce
Investment act (WIA) program at the quarterly equal opportunity conference on the subjects of
equal pay/fair pay, systemic and the use of arrest(s), conviction(s) and credit records in
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employment decisions in the governor’s office building in Jefferson City, Missouri. The WIA
program is under the auspices of the USDOL civil rights center.

Company Qutreach - Sylvia Smith, District Resources Manager, gave a best practices in
management presentation to ten (10) managers of Mark Lemp Footwear in St. Louis, Missouri
which included information on background checks. She also presented another session on an
EEOC overview to fifty (50) employees of the same company. )

SHRM - Jack Vasquez, Jr., Deputy Director, addressed the Missouri Society for Healthcare
Human Resources Administration (a SHRM) on commission developments and trends at the
Missouri Hospital Association™s 89th annual convention focusing on the subjects of equal
pay/fair pay, systemic and the use of arrest(s), conviction(s) and credit records in employment
decisions. There were thirty-five (35) HR professionals, attorneys and healthcare executives
present. The convention was held at Osage Beach, Missouri.

University OQutreach - Jack Vasquez, Jr., Deputy Director, spoke to one hundred fifty (150)
students of the 1L (first year) Class at Washington University School of Law on,
Professionalism, Government Service and The Cutting Edge of the Law inclusive of Equal
Pay/Fair Pay, Systemic and the use of arrest(s), conviction(s) and credit records in employment
decisions.

State Agency - Jack Vasquez, Jr., Deputy District Director, spoke with managerial and non-
managerial emplovees of the Missouri Secretary of State’s Office in Jefferson City, Missouri on
the subjects of (a) Fair/Equal Pay, Use of Arrests, Convictions and Credit Histories, (¢)
Harassment and (d) Retaliation and 3/13/12 and 3/23/12.

On December 19, 2011, Tampa Field Office Director Georgia Marchbanks and Program Analyst
Elaine McArthur provided a presentation for the NAACP - Columbia County branch in Lake
City FL concerning the laws enforced by EEQC, the Commission’s initiative regarding Arrest
and Conviction Records, and information about the charge filing process. A lengthy question
and answer session followed the presentation.

On February 1, 2012, Tampa Field Office Program Analyst Elaine McArthur conducted a two
(2) hour Customer Specified Training session for 27 human resource managers of Orfando
Health in Orlando FL, which included a discussion of Arrest and Conviction Records in Hiring.
Orlando Health is one of Florida's most comprehensive private, not-for-profit healthcare
networks, and is Central Florida’s fifth largest employer, with over 14,000 employces and more
than 2,000 affiliated physicians.
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On February 16, 2012, Miami District Office Chief Administrative Judge Patrick Kokenge
partnered with the .S, Department of Justice, Federal Burcau of Prisons to participate in a
meeting with the National Association of Criminal Defense Lawyers' (NACDL) Task Force on
the Restoration of Rights and Status after Conviction. The purpose of the task force is to
undertake an inquiry into how legal mechanisms for relief from the collateral consequences of
conviction are actually working in state and federal systems, and develop comprehensive
proposals for reform. Chief Judge Kokenge and the U.S. Department of Justice, Federal Bureau
of Prisons are presently working with the wardens in the Miami Federal Bureau of Prisons
system and State of Florida Prison systems to begin implementation of an educational program to
inform the convicts, who are close in time to their refease into society, and employers about their
respective rights and responsibilities concerning employment of persons with arrest and
conviction records, as part of the Miami District Office’s Re-entry Program.

On February 16, 2012, Tampa Field Office Enforcement Supervisor Tracy Smith provided a
presentation to 21 members of the National Association of African Americans in Human
Resources (NAAAHR) on Arrest and Conviction Reeords in Hiring.

On March 3, 2012, Miami District Office Trial Attorney Muslima Lewis spoke about the Impact
of Credit Cheeks and Conviction Records in Employment to an audience of 60 people as a part

of the Diversity Week program sponsored by Florida International University in Miami FI.. Ms,
Lewis also distributed information published by the Federal Interagency Reentry Council which
clarifies existing federal policies that atfect formerly incarcerated individuals and their families.

On March 9, 2012, San Juan Office Director William Sanchez met with Mr. Jerry Martinez,
Warden, Metropelitan Detention Center, Guaynabo PR, to discuss Arrest and Conviction
Records and the EEOC’s participation in the federal interagency Reentry Council.

On March 15, 2012, Tampa Field Office Enforcement Supervisor Tracy Smith spoke to attorneys
of the Sarasota County Bar Association, Labor and Employment Section, on Arrest and
Conviction Records in Hiring at their monthly meeting in Sarasota FL.

On March 29, 2012, Tampa Field Oftice Program Analyst Elaine McArthur conducted a four (4)
hour Customer Specified Training event for OS] Restaurant Partners, which included a training
presentation on Arrest and Conviction Records in Hiring in Tampa FL. OS] Restaurant Partners
is one of the largest casual dining restaurant companies in the world, and their portfolio of brands
consists of Qutback Steakhouse, Carrabba's Italian Grill, Bonefish Grill, Fleming’s Prime
Steakhouse & Wine Bar, Roy’s Hawaiian Fusion Cuisine and A La Carte Pavilion,

July 21t Andrea Okwesa, PA, attended, and made a presentation on *Arrest and Conviction
Records™ at a special media event for 30 leaders of local faith-based churches and nonprofits,
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reps of DC Mayor's Interfaith Council and Interfaith Conference of Metro Washington, hosted
by DCTV, to discuss how we could interact/partner with that community, via media and other
modalities.

August 3: Andrea Okwesa, PA, attended the monthly mecting of the Re-entry Commitiee of the
Government of the District of Columbia’s Criminal Justice Coordinating Council. She addressed
the group and distributed EEOC materials on Arrest & Conviction Records. She also established
a partnership with the Committee’s Employment Workgroup to collaborate on future efforts.

July 18, 2012: Sylvia Smith, District Resources Manager, and Consuela Cantrell, District
Resources Management Assistant, St. Louis District Office, gave a presentation covering Arrest
and Conviction Records to fifty (50) attendees at Penmac’s Staffing’s breakfast seminar in
conjunction with the Springficld Mayor’s Office in Springfield, Missouri.

On August 8, 2012 a meeting/orientation was held with the staff of the H.O.P.E. Village (a
facility of the Salvation Army) due to the frequency that employers are denying employment or
terminating their clients with criminal records. During the meeting/orientation Marilyn S,
Booker. Program Analyst provided an overview of Title VIl of the Civil Rights Act, and
answered questions about EEQC's Enforcement Guidance on the Consideration of Arrest and
Conviction Records in Employment Decisions under Title VIl and EEOC's charge processing
procedure, H.O.P.E. Village is a transitional housing program that offers a job and supportive
services to low and moderate income single women and women with children in need living in a
residential style community.

District Director, Janet Elizondo, spoke at a meeting of the North Texas Industry Liaison Group
in Dallas. She discussed arrest and conviction records and systemic investigations.
Approximately 50 people attended the event.

Program Analyst Rodney Kliein provided training to 10 members of the San Antonio NAACP
Chapter on disparate treatment, arrest and conviction records, systemic investigations and
retaliation claims. This is the second in a series of educational sessions for members of the San
Antonio chapter.

On July 26, 2012, the Cleveland Field Otfice partnered with the Ohio Department of Jobs and

Family Services and participated in their state-wide job fair held at the 2012 Ohio State Fair in
Columbus. EEOQC hosted an exhibit table with materials on the EEOC charge process, Federal
Laws Prohibiting Job Discrimination, and the Enforcement Guidance on the Consideration of

Arrest and Conviction Records.

On August 14, 2012, PA Eddi Abdulhagq participated in the Alcorn State University
convocation activities in Alcorn (Lorman), MS. Eddi was asked to provide information on the
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*“Do’s and Don’ts of Hiring” to university supervisors and managers. Eddi included information
about the EEOQC’s revised guidanee on sex discrimination and the use of arrest and conviction
records in the hiring process. Eddi was also able to meet with the vice president of academic
affairs to discuss the EEOC’s HBCU and Smal} Business/Employer Compliance initiatives.

Program Analyst Deb Moser-Finney and Enforcement Supervisor Virginia Pollard met with
various stakeholders and provided information on EEOC and general information pamphlets to
the following; Sacred Heart Community Organization in Walls, MS, WIN Job Center in Tunica,
MS, Workforce Development Center in Helena, AR and the Mayor’s Office — City of Hughes,
AR (Arrest and Convictions). The Mayor had requested information on Arrest and Conviction
Guidance and wants to schedule a community meeting in his town for EEOC to present on this
topic and answer questions. (Arrest & Convictions, ADAAA, Underserved Geographical Area
and Underserved Population and Communitics)

On July 17, 2012, Tampa Field Office Enforcement Supervisor Tracy Smith provided the
members of the Task Force of Citrus County an overview on the Commission’s guidance on
Arrest and Conviction Records in Inverness FL. The event was attended by approximately 18
people who had many questions regarding this subject matter.

Atlanta PA spoke at the "Male Empowerment Workshop: Overeoming the Odds, Success
Strategies for Biack Men™ about EEO laws, their rights, and how to exercise those rights in an
informed and constructive manner. Also, addressed guidance on arrest and convictions records,
the importance of cducation, training and skills acquisition

Atlanta-spoke to the Henry County SHRM Chapter to provide an EEOC update to include ADA,
guidance on arrest and conviction records, and retaliation

Norfolk Local Office Program Analyst, Marilyn S. Booker, was one of several speakers at the
Virginia CURE Hampton Roads Chapter general meeting. EEOC’s presentation discussed the
Enforcement Guidance on the Consideration of Arrest and Conviction Records in Employment
Decisions under Title VII of the Civil Rights Act of 1964, as amended. Reentry Myth Buster on
Hiring Policies and Q and A on EEOC’s Enforcement Guidance on the Consideration of Arrest
and Conviction Records in Employment Decisions were distributed. Other speakers were

Natividad Rodriguez, Staff Attorney from the National Employment Law Project (remote),
Tracy Veldzquez, Executive Director from the Justice Policy Institute, Carolyn LeCroy, Virginia
Dept of Corrections, BJ Hice, Sr Parole Examiner. Approximately 43 persons were in
attendance.
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Dallas District Director Janet Elizondo and CRTIU Supervisor Belinda McCallister attended the
Felony/Misdemeanor Friendly Career Fair in Dallas. The event drew approximately 80
attendees, along with State Senator Royce West, Mayor Mike Rawlings, Representative Eric
Johnson, and County Commissioner Elba Garcia. Ms. Elizondo and Ms. MeCallister discussed
the fatest EEOC guidance on arrest and conviction records and the EEOC’s involvement in the
Federal inter-Agency Re-entry Council.

Consuela Cantrell, DRMA, St. Louis District Office, presented an EEOC Overview at the St.
Patrick Center for twenty (20) re-entry individuals in St. Louis, Missouri.

On August 28, 2012 a follow-up conference was held with the GSGG Executive Director and
GSGG clients refative to focal employers’ use of arrest/conviction records as pre-employment
screening inquiries to received documentation for potential systemic/class charges against five
(5) area employers relative to blanket criminal records pre-employment
inquiries/discharges/failure to hires. EEQC charge processing procedures was reviewed with the
group and the documentation was categorized and forwarded to EEOC enforcement personnel
(i.e. Enforcement Mgr, District and Local Directors and CRTIU Supervisor.

On August 22, 2012, Denver Program Analyst Patricia McMahon gave a presentation at the
Colorado Healtheare Source User Group Conference on what employers should know about
EEOC and arrest and conviction records. Nine different health care organizations attended the
conference with the purpose of learning the most recent guidance on recruitment and best
employment practices.

On August 22, 2012, Program Analyst Christine Park-Gonzalez conducted a presentation on the
new EEOC guidance on arrest and conviction records for approximately 40 staff for the New
Start WorkSource program in Los Angeles. The staff specializes in providing services for ex-
offenders and was particularly intrigued by the EEOC’s position and guidance. This was the
third in a series of three training sessions for various WorkSource staff on the topic in
conjunction with the program.

Louisvilie Area Office Investigator Marian Ahl made a presentation to the Center for Accessible
Business Advisory Council on September 20, 2012 on the ADA Reasonable Accommodations;
the main topic was on Arrest & Convictions and LGBT to an audience of 45 attendees.

Atlanta District Office Program Analyst Terrie Dandy participated, with a host of civic
organizations, advocates and CBOs, in the "Ban-the-Box" program at the Atlanta City Hall, in
recognition of Mayor Kasem Reid's commitment to ban-the-box for the City of Atlanta. The
City of Atlanta is the first employer to ban-the-box in the State. Participating organizations
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include 9to3 {lead), NELP, GA Justice Project, NAACP, churches, The Center for Working
Families, and others. Local media covered the cvent.

On April 3 and 10, in partnership with the Center for Working Families, PA Terrie Dandy
conducted workshops on the use of arrest and conviction records in employment for ex-
offenders.

Birmingham District Office Program Analyst Eddi Abdulhagq made a presentation to
approximately 50 inmates scheduled for release from the Pensacola Federal Prison Camp. She
provided information about the EEOC s laws, procedures, and guidance on the use and
consideration of arrcst and conviction records. In addition, she was also one of three presenters
at a re-entry workshop for inmates scheduled for refease from the 8t, Clair County Correctional
Facility.

On April 17,2013 the Charlotte District Program Analyst Marilyn Booker provided two oral
presentations on EEOC’s “Employer Best Practices™ as outline in the Enforcement Guidance on
the Consideration of Arrest and Conviction Records in Employment Deeisions under Title VI of
the Civil Rights Act of 1964, as amended before the employment committee, as well as, the
general membership of the Norfotk Reentry Council. The employment committee met prior to
the full Reeniry Council. Approximately {ifteen Council members atiend the committee meeting
and about 30 attended the general meeting.

On April 25, 2013, Marilyn 8. Booker, Program Analyst provided an oral presentation entitled
“Arrest and Conviction Records in Employment Decisions: What YOU Need to Know™ before
the forty (40) clients of the staff of Virginia CARES, in Fredericksburg, VA, Virginia CARES
operates a statewide network of ex-offender reentry programs to provide transitional assistance,
financial aid. job readiness training, temporary employment, job search and carcer development,
human relations & scif-awareness training, and ongoing support services to prisoncrs, ex-
offenders, and their families in Virginia.

On May 7. 2013 EEOC participated as a panelist during the Prisoner Re-entry: [ssues and
Initiatives workshop which was a part of the 3-day Spring 2013 Joint Conference. Marilyn S.
Booker, Program Analyst provided a presentation covering considerations of arrest and
conviction records in employment decisions under Title VII of the Civil Rights Act of 1964, The
BRPO-POSSESS-VASWP is a network of Benefit Program Specialists’ and Social Work
Practitioners” groups across the Commonwealth of Virginia. Approximately seventy individuals
attended the workshop which was held in Williamsburg, Virginia.

On April 30, 2013 EEOC information relative to arrcst and conviction records in employment
decisions under Title VII of the Civil Rights Act of 1964 (namely the Arrest and Conviction
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Records in Employment Best Practices brochure) was distributed to approximately fifty vendors
who participated in the Apprenticeship Career Fair.

On April 18, 2013 Carolyn King, Charlotte CRTIU Supervisor disseminated the following
handouts to the attendees at the Restoration of Rights Forum: "What you Should Know About
the EEOC and Arrest and Conviction Records”, "Pre-Employment Inquiries and Arrest &
Conviction", and "Facts About Race/Color Discrimination " (Title VII). The event was held at
the Six Mount Zion Church in Richmond, VA and approximately 60 persons attended.

On May 21, 2013 the Charlotte District Program Analyst attended the employment committee
meeting of the Norfolk Reentry Council. The employment committee met to discuss and work
on establishing base-line area/regional statistics of prisoners reentering society, number
employed, how long unemployed, etc.

On May 23rd, Charlotte Program Analyst participated in a full day of outreach activities during
the Scope Your Future in the World of Registered Apprenticeships Informational packages
composed of Arrest and Conviction Records in Employment Best Practices, OFCCP’s Criminal
Record Restrictions and Discrimination policy guidance to federal contractors and
subcontractors, EEOC™s Q&A on the Application of Title VII and ADA to Applicants or
Employees Who Experience Domestic or Dating Viclence, Sexual Assault or Stalking,
Pregnancy Discrimination Fact Sheet, Employer’s Guide on Veterans with Service-Connected
Disabilities and the ADA, etc. were given to each of the +80 Exhibitors. Exhibitors were
employers from the shipbuilding and repair, manufacturing, construction and skill trades,
services and educational industries. Additionally, an informational booth -- containing fact
sheets, brochures, information about arrest and conviction records, domestic or dating violence,
pregnancy, and veterans with service-connect disabilities in employment decisions, and
bookmarks about the EEOC charge processing procedure and the various types of employment
discrimination, was manned. There were many discussions throughout the day with individuals
who believed they may have been victimized by employment discrimination.

On June 26. 2013 the Charlotte District Program Analyst participated in the Virginia Beach
Reentry Town Hall Meeting. The event included a Resource Fair and Reentry Panel Discussion.
Approximately cighty (80) persons attended.

On April 3, 2013, John Hendrickson, Chicago Regional Attorney, participated as a co-presenter
at the “Indiana Journal of Law and Social Equality Symposium™ held at the Indiana University
Maurer School of Law in Bloomington, IN.  The EEQC presentation on “Hot Button Issues in
EEOC Litigation under the New Strategic Enforcement Plan” covered hiring issues and the
EEQC’s newer guidance on the use of arrest and conviction records and drew 100 attorney
participants, nationwide, from the plaintiff’s bar.
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In an ongoing partnership with the Wisconsin Department of Corrections, Maria Flores, Program
Analyst, Milwaukee Area Office, conducted workshops on May 22, 2013 and June 19, 2013 to
incarcerated offenders, an underserved population, participating in job-readiness programs at
State correctional facilities. The workshop was conducted at one facility and was simultaneously
video cast to multiple institutions across the state and in geographically underserved areas,
reaching a total of 257 male and female offenders, including a significant number of African-
Americans.

Dallas District Office Enforcement Supervisor Belinda McCallister talked about arrest and
conviction records at a, Teens in Crisis, event in Dallas.

Detroit Field Office Director Gail Cober presented to 35 members of the Statewide Re-Entry
Group Workgroup on the EEOC Conviction Record Policy Guidance. Ms. Cober reviewed the
policy with the group and discussed how the EEOC investigates and analyzes such cases.

Indianapolis-Marion County City Council invited EEOC to conduct a presentation on EEOC's
guidelines on the re-entry program on Arrests & Convictions. Indianapolis District Office
Program Analyst Phyllis Wells conducted a presentation on EEOC's Best Practices on the re-
entry program for 43 employers and 25 City Council Members. She also conducted a
presentation on Arrests and Convictions for 75 HR members of the chamber and surrounding
rural communities at the Richmond Chamber of Commerce in Richmond, Indiana.

Reviving the Heart of Workforce Development: Cincinnati Area Director Wilma lavey
conducted a presentation on the proper use of utilizing criminal background checks when past
felons and offenders are tooking for employment opportunities to a group of 64 employers and
the Hamilton County Office of Re-entry and also how to adopt a fair hiring policy.

On May 7, 2013, Los Angeles Enforcement Manager Patricia Kane represented the EEOC at the
lericho Training Center in Los Angeles for a collaborative partners meeting centered on services
for the ex-offender community in the greater Los Angeles area.

On June 7, 2013, Los Angeles District Office Investigator Richard Burgamy gave a presentation
at the Cal State Reentry Initiative in San Bernardino, California, a community-based
organization focused on assisting ex-offenders with re-entry into society. The training was also
conducted in conjunction with the DOL WHD West Covina District.

Memphis Investigator Michael Hollis gave a presentation to the Community Qutreach Board of
the U. S. Bureau of Prisons on background checks and Arrest and Conviction Records of
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formerly incarcerated individuals to 30 attendees. The meeting was held at the U. S. Federal
Prison at Camp Millington, TN

Tampa Field Office Enforcement Supervisor Tracy Smith spoke before an audience of 65 people
at the Florida Council for Community Mental Health Human Resource forum on the topic of
Arrest and Conviction Records.

On May 22, 2013, Miami District Office District Resource Manager Michael Bethea, Chief
Administrative Judge Patrick Kokenge and Investigator Sergio Maldonaldo participated in the
quarterly South Unit Re-entry Fair at the South Florida Reception Center in Miami FL. The
eight different organizations in attendance, including EEOC, gave presentations about the
assistance that could be provided to the soon to be ex-offenders. In total, there were
approximately 100 inmates present from different prisons around south Miami-Dade County.
Each inmate was given a handout on the laws we enforce and myth busters handouts to assist
them in their future endeavors.

Denver Program Analyst Patricia McMahon met with advocates from the Colorado Criminal
Justice Reform Coalition to provide an EEOC overview and guidance on criminal records and
background check.

Washington Field Office Program Analyst Andrea Okwesa attended the monthly meeting of the
DC Criminal Justice Coordinating Council (CJCC), Employment/Training Workgroup,
continuing efforts to assist the Reentry Committee in drafting a model, local arrest & conviction
policy to provide guidelines for DC employers addressing the hiring of people with criminal
records. She also attended the 9th Community Reentry & Expungement Summit in Washington,
DC, sponsored by the DC Public Defender Service. it featured presentations & exhibit/resource
tables by community based service providers addressing the needs of attendees from DC with
criminal records.



161

Key Empioyer Obligations in the FCRA

An employer that might use an individual’s criminal history report to
take an “adverse action” {e.g., to deny an application for
employment} must provide a copy of the report and a document
called A Summary of Your Rights under the Fair Credit Reporting Act
before taking the adverse action.

An employer that takes an adverse action against an individual based
on information in a criminat history report must teff the individual ~
orally, in writing, or electronicalty:

» the name, address, and telephone number of the company that
supplied the criminal history report;
that the company that supplied the criminat history information
did not make the decision to take the adverse action and
cannot give specific reasons for it; and
about one’s right to dispute the accuracy or completeness of
any information in the report, and one’s right to an additional
free report from the campany that supplied the criminal history
report, if requested within 60 days of the adverse action,

B

»

A reporting company that gathers negative information from public
criminal records, and provides it to an employer in a criminat history
report, must inform the individual that it gave the information to the
emplayer or that it is taking precautions to make sure the
information is complete and current.

if an employer violation of the FCRA is suspected, it should be
reported it to the Federal Trade Commissian {FTC). The faw allows
the FTC, other federal agencies, and states to take legal action
against employers who fail to comply with the law’s provisions. The
FCRA also allows individuals to take legal action against employers in
state or federal court for certain violations.

For More information:
See Credit Reports and Employment Background Checks from the
Federal Trade Commission

{httoi//www fre.gov/bep/edu/pubs/consumer/credit/cre36.odf).

The FTC works to protect cansumers from violations of the FCRA and
from fraudulent, deceptive, and unfair business practices in the
marketplace, and to educate them about their rights under the FCRA
and other consumer pratection faws.

To file a complaint or get free information on consumer issues, visit
www.ftcgov ar call toli-free, 1-877-FTC-HELP {1-877-382-4357); TTY:
1-866-653-4261.

Watch a video, How to File & Complaint, at ftc.gov/videa to learn
more.
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MYTH: People thh crtmmal r
all employment

QOn April 25, 2012, the U.S. Equai Employment Oppartunity
Commissian issued its Enforcement Guidance on the Consideration
of Arrest and Conviction Records in Employment Decisions Under
Title Vit of the Civil Rights Act of 1964, as amended (Title Vi), 42
U.5.C. § 2000e, The Guidance updates, consolidates, and
supersedes the Commission’s 1987 and 1990 policy statements on
this issue, as well as the relevant discussion in the EEOC’s 2006
Race and Color Discrimination Compliance Manual Chapter, These
rules apply to al employers that have 15 or more employees,
including private sector employers, the federal government, and
federal contractors. Below are answers to common questions
about the Guidance.

be a respansible, reliable, or safe employee. in legal terms, it is not
“job refated and consistent with business necessity.”

3} How would an employer prove “job related and consistent
with business necessity”? 1s it burdensome? Proving thata
criminal record exclusion is “job refated and consistent with
business necessity” is not burdensome. The employer can prove
this if it {1} considers at least the nature of the crime, time since
the criminal conduct occurred, and the nature of the job in
question, and {2} gives an individual who may be excluded by the
screen an opportunity to show why he or she should not be
excluded.

4) Why should an arrest record be treated differently than a

1} Does this prohibit employers from ining and
using criminal background reports about job applicants or
employees? No, the Guidance does not prohibit employers from
obtaining or Lising arrest or conviction records to make
employment decisions. The EEQC simply seeks to ensure that such
information is not used in a discriminatory way.

2) How could an employer use criminal history information in a
discriminatory way? Two ways -- First, Title Vii prohibits disparate
treatment discrimination. Employers shoutd not treat job
applicants or employees with the same criminal records differently
because of their race, national origin, or another protected
characteristic treatment discrimination). Second, Title
Vit prohibits disparate impact discrimination. Employers shouid
not use a policy or practice that excludes people with certain
criminal records if the policy or practice significantly disadvantages
individuals of a particufar race, national origin, or another
protected characteristic, and does not accurately predict who wilt

state and faderal prisons: ‘Anothér g #illio cycle thmugh !otal Jails When reshiey fax!s, the socral ande
cnme, more vxchms, more farm!y distress; and more pressure ot atready stramed stat

iction record?
An arrest record does not establish that a person engaged in
criminal conduct. Arrest records may also be inaccurate {e.g.;
mistakenly identify the arrestee} or incomplete {e.g., do not state
whether charges were filed or dismissed against the arrestee).
Thus, an arrest record alone shoutd not be used by an employer to
take an adverse employment action. But, an arrest may trigger an
inquiry into whether the conduct underlying the arrest justifies an
adverse employment action.

For More information:

EEOC Enforcement Guidance on the Consideration of Arrest and
Conviction Records in Employment Decisions Under Title Vil
httpy//www.eecc.gov/laws/guidance/arrest conviction.cfm

EEOC Questions and Answers About the EEOC's Enforcement
Guidance on the Consideration of Arrest and Conviction Records in
Employment Decisions Under Title Vi
http://www.eeoc.gov/laws/guidance/ga_arrest conviction.cfm
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- Federal Interage

Two out of every three men were employed before
they were incarcerated, and many were the primary
financial contributors in their households. individuals
who have been incarcerated can expect future annual
earnings to be reduced by some 40 percent after

Accomplishments to Date

*» Reentry Council agencies have pubfished five Reentry
MythBusters that tackie bath empioyer obligations and
incentivas, On the incentives side, for exarnple, the
Department of Labor {DOL} offers federa) bonding
protection for employers wha hire people with a criminal
record. On the employer obfigation side, the Myth
Busters focus on how employers may lawfully consider
a criminat record in their hiring decisions, and protections
for job seekers when it comes to background checks.

* The Equal Ernployment Oppartunity Commission {EEOC)
updated gnforcement guidance on the use of arrest and
conviction records in empioyment decisions under Titie
Vi of the Civil Rights Act of 1964.

+ The DOL's Employment and Training Administration {(ETA}
and Civil Rights Center (CRC} issued a joint guidance for
the public workforce system regarding employer job
postings that contain hiring exclusions or restrictions
based on arrest and conviction history. DOLs Office of
Federal Contract Compliance Programs {OFCCP) issued a
directive advising federal contractors and subcontractors
of their nondiscrimination obligations regarding the use
of criminal records as an employment screen.

+ The Federat Trade Commission {FTCJ announced an
enfarcement action against a background screening
company, alleging that the company failed to ensure
that criminal history information it reported was accurate
and up to date, as required by the Fair Credit Reporting
Act (FCRA). The FTC has also created a number of
educational brochures and videos for employers and
the public on the use of consumer reports.

+ DOL and the Department of justice awarded REXo and
Second Chance Act grants ta support job training and
ptacement for individuals returning to their communities
after incarceration. tn addition, grantees may use these

The Cabinet-level Reentry Council is working to enhance community safety and well-being, assist those returning from prison
and jail becoming productive ciizens, and save taxpayers doliars by lowering the direct and coilateral costs of incarceration

June 2013

they return to their communities and the societal
and economic impacts are substantial. The Reentry
Council is working to reduce barriers to employment,
so that people with past criminal involvement - after
they have been held accountable and paid their

dues ~ can compete for appropriate work opportunities
in order to support themselves and their families,
pay their taxes, and contribute to the economy.

federal funds to pay for legat assistance to secure driver’s
licenses, fitigate inappropriate denials of housing or
employment and violations of the FCRA, modify child
support orders, and expunge criminat records.

» DOL has developed a hon Internet-hased version of the
new electronic career exploration tool, My Next Mova.
The tool is available on CD-ROM and was specifically
created for use by inmates in correctional institutions
where Internet connectivity is unavailable or prohibited.

The Smali Business Administration {SBA} has posted on

its website and shared with its Resource Partners (Small
Business Development Centers, Wamen’s Business Centers
and SCORE chapters} the recent federal guidance relating
to consideration of criminal records in employment, as it
applies to small businesses.

The Federal Bureau of Prisons (BOP) is standardizing
materials and resources for institution Career Resource
Centers that will be hosted on an inmate LAN system.
These resources will include keyboarding, computer literacy,
simulated Internet navigation, financial literacy, resume
writing, and other career development and employment
resources.

* The Court Services and Offender Supervision Agency {CSOSA}
expanded its quarterly Community Resource Day Video-
Canference Program to reach 18 facilities within the federal
prison system housing inmates from the District of Columbia,
During these events, the inmates hear presentations about
employment readiness, vocational training, and job placement.

The Office of Personnel Management {OPM} has developed
a best practices guide that addresses employment fitness
adjudication for federal contractor appficants and their
employees.
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st fgenda Moving Forward

improve Empioyment Practices of can help facilitate the employment of individuals and

Public and Private Employers will consider whether a similar model might be
applicable at the federal fevel.

Reentry Councif agencies will continue to monitor and

provide guidance to public, federal, and private sector ~ Review Federal Policies for Excessive

employers and workers, federal contractors, grantees, Collateral Consequences

and entities in the workforce system regarding the use

of criminal records in employment to ensure compliance Agencies will continue to review federal hiring policies

with civil rights faws and other protections. Reentry and regulations to determine whether revision to
Council agencies will also, where appropriate, enforce those policies and regulations should he incorporated
applicable faws. In addition, agencies will explore into the Reentry Council’s Colateral Consequences Re-
coordinating joint guidance or publications for the view and/or the Administration’s legislative, regulatory,
employee, employer, and workforce development or policy agenda.

communities, and engage in further outreach and

technical assistance. Strengthen Evidence-Based

Programmatic initiatives
Make the Federai Government
a Model Employer Reentry Councif agencies will continue their robust
cammitment to programs and initiatives providing
Reentry Councif agencies will assess policies and develop employment-centered reentry services and, wherever

best practices with respect to hiring individuals with possible, link these programs to research partners
criminal records. The Reentry Council will also study that can document, measure, and highlight recidivism
mechanisms, like certificates of rehabilitation, which reductions produced by programmatic work.

ey Resources (Employment)

Reentry Council
http://csgjusticecenter.org/nrrc/projects/fir

Reentry MythBusters
http://csgjusticecenter.org/nrrc/projects/mythbusters,

Nationa! Reentry Resource Center ~ Employment
http://csgjusticecenter.org/reentry/issue-areas/employment

EEOC Updated Guidance on Use of Criminal Records in Employment Decisions

http://www.eeoc.gov/laws/guidance/arrest _conviction.cfm

DOL Guidance and Directive
hitp://wdrdoleta.gov/directives/corr_doc.cfm?00CN=9230
hitp://www.dol.gov/ofcep/regs/compliance/directives/Dir306. btm

OPM Contractor Fitness Adjudication Best Practices Guide

http://cheoc.gov/transmittals/TransmittalDetails.aspx? TransmittaliD=5585

FTC Consumer Protection Documents: For Empioyers and Employees
http://business.ftc.gov/documents/bus08-using-consumer-reports-what-employers-need-know
: A -fte, iles/articles/pdf/pdf-0096-fair-credit-reporting-act.pdf
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The Cabinet-levei Reentry Coungil is working to enhance community safety and well-being, assist those returning from prison
and jail becoming productive citizens, and save taxpayers dollars by fowering the direct and collateral costs of incarceration

In a major federal study of individuals released from
state prisons, 94 percent of incarcerated adults nearing
release identified education as a key reentry need.
Most incarcerated adults did not complete high
school, although many have subsequently earned
equivalency diplomas. Education is a core resource

Secomplishments to Date

® Reentry Council agencies have published two Reentry
MythBusters that address access to education post
release. One addresses misconceptions about student
financial aid eligibility for formerly incarcerated
persons, The second addresses barriers to youth
educational integration.

® The Department of Education (ED} undertook a
Department-wide review of reentry-refated issues.
Consensus was reached on broad priorities including
the prevention of initial criminal justice system contact,
enhancing in-facility educationat opportunities
{quality and access), and supporting transitions into
community-based educational programs and services
for formerly incarcerated youth and adults.

® ED initiated an ongoing process of engagement with
external stakeholders (formerly incarcerated individuals,
program providers, and the advocacy community) on
correctional education and reentry. The engagement
provided direction for ongoing strategy development
and implementation.

* With the assistance and participation of agency
partners, ED engaged subject matter experts in a
process to develop a research-based Reentry Education
Modetl,

for release preparation, and is an evidence-based too}

for reducing recidivism among adults and juveniles.
For example, empirical research in the federal prison
system, where fiteracy education programming is
mandatory for most inmates, has demonstrated that
participation in education programming is associated
with a 16-percent reduction in recidivism. Education
is also a critical building block for increasing
employment opportunities.

® With financial support provided though an interagency
agreement between ED and the Department of
Justice {DOY), ED awarded grants to two community
colteges and one intermediate School District to test
implementation of the Reentry Education Model,

® ED is working with privately funded demonstration
projects to amplify findings on strong reentry programs.
Through coordination with the Vera institute for
Justice, post secondary reentry education programs
have been initiated in three states to expand and connect
pre- and post-release coliege programs for state
inmates. ED is working with Vera to provide forums
for alf grantees to share ideas and findings.

* ED developed and has put forward reauthorization
proposals for the Workforce Investment Act, caling
for greater and more reentry-focused financial
support for correctionat education from the Titie |
program for reentry education.

ED and DO worked together to support
implemetation of a Second Chance Act-funded
National Study of Correctional Education. The
study will provide a definitive meta-analysis of the
recidivism benefit of correctionat education, identify
trends in correctional education, and provide
guidance to the field to improve correctional
education services and outcomes.
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Create Pre- and Post-Refease Opportunities for
Educational Participation

ED and DOJ are closely coordinating with private
foundations to support reentry education model
projects, through direct support of demaonstration
projects, technical assistance, and national evaluations.
ED and Reentry Council agencies will support federal,
state, and local correctional officials and their partners
o expand and improve educational opportunities
{including access to high-quality special education and
refated services) for incarcerated persons. There will
be particular emphasis on educational opportunities
that span the moment of release and aliow incarcerated
persans to continue movement toward personal
educational goals throughout the release process and
upon return to the community. €D is addressing the
need for transitional suppart involving records transfer
and cost management.

Engage a Broad Range of Educational Entities
about the Service Needs of the Reentry Popuiation

ED will conduct autreach to multiple groups in the
educational community to encourage engagement with

carrectional entities and expansion and improvement of
services to formerly incarcerated individuals. This will
especially inciude the Office of Vocational and Aduft
Education portfolio of education communities,
including Career Technology Education Programs,
Aduit Education and Family Literacy Act funded
programs, and community colleges. ED will identify
and utitize bully pulpit

opportunities,

Build and Disseminate Research-Based
innovations to Expand Educational Programs
and improve Their Qutcomes

Two important elements of this work will include

(1) bringing technology to bear on improving access,
quality and connectedness of educational opportunities
for the incarcerated and formerly incarcerated, and {2)
facilitating partnerships that connect academic education,
career technalogy education, industry relevant
credentialing, work experiences, and related services
to help formerly incarcerated individuals obtain em-
ployment within an occupational area and be positioned
to advance to higher levels of future education and em-
ployment in that area.

Reentry Council

http://csgiusticecenter,org/nrre/projects/firc,
Reentry MythBusters .
http://csgiusticecenter.org/nrrc/projects/mythbusters,

National Reentry Resource Center
http://csgjusticecenter.org/nrrc,

Office of Vocational and Aduit Education
http://www2.ed gov/about/affices/list/ovae/resource/

index.htm!

Reentry Education Model
http//www2.ed gav/about/offices/list/ovae,
£d/reentry-modet.pdf

i/Adult-

Student Financial Aid information
httg://studentaid.ed.gov/eligibility/criminal-
convictions

“Take Charge of Your Future, Get the Education
and Training You Need,” a guide for incarcerated
individuals

http://www.edpubs gov/document/ed005354p,
pdf2ck=131
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The Cabinet-level Reentry Councit is working to enhance community safety and weil-being, assist those returning from prison

and jail becoming productive citizens, and save taxpayers d

Stable housing with appropriate supportive services
is a key factor for those coming out of incarceration
in preventing or ending homelessness and reducing
recidivism. Reentry Council agencies are collaborating
to advance policies, programs, and models that support

Department of Housing and Urban Development
{HUD}) Letters — HUD developed a Reentry
MythBuster and sent Jetters to executive directors of
pubtic housing authorities [PHAs) and to multi-family
home owners across the country, clarifying HUD's
position on the fimited categories of ex-offenders
who are permanently barred from HUD properties.
The fetters encourage the development of policies
and procedures that allow formerly incarcerated
individuals to rejoin their families in HUD-assisted
housing while maintaining safety for residents,
stating, “People who have paid their debt to society
deserve the opportunity to become productive
citizens and caring parents, to set the past aside and
embrace the future. Part of that support means
helping ex-offenders gain access to one of the most
fundamental building blocks of a stable life — a place
to live.”

HUD Training and Qutreach - An orientation of HUD
Regional and Field Office Points of Contact regarding
HUD's reentry efforts was conducted and will support
consistent responses to inquiries from government
partners.

ising Strategies Di —The US.
Interagency Councit an Homelessness {USICH) and
the Department of Justice {DOJ} Access to Justice
initiative published “Searching Qut Solutians:
Constructive Alternatives to Criminalization,” which
includes a focus on effective housing strategies for
the reentry population. US{CH and Reentry Council
staff are working together to reach the field with
promising dissemination and education strategies,
including through the DO} guide, “Reducing Homeless
Populations” involverent in the Criminal Justice Systern.”

oftars by fowering the direct and collateral costs of incarceration

stable housing and reentry services for those with
criminal histories so they can successfully reenter
their communities, and where appropriate, reunite
with their families. Agencies are working together
to reduce barriers to public and subsidized housing,
and advance promising maodels that improve
outcomes for people who repeatedly use corrections
and homeless services.

» Solutions Database ~ USICH launched its online
“Solutions Database” of proven and promising solutions
and innovations that will help end homelessness.
Organized by the objectives of “Opening Doors,” the
federat strategic plan to end homelessness, the
database inciudes several promising innovations
under the “Access to Justice” objective that address
the needs of justice-involved people experiencing
homelessness,

Funding Collaboration —~ HHS awarded $6 million
for Community-Centered Responsible Fatherhood
Ex-Prisoner Reentry Piot Projects to implement
comprehensive community-centered services to
reentering fathers and their families. These projects
will coordinate federai resources from HHS, DOJ,
DOL, HUD, and local PHAs, and provide responsibie
fatherhood and healthy relationship activities,
employment services, housing, and other interventions
to help stabilize formerly incarcerated individuals
and their families.

Reentry Housing innovations’ Roundtable —

Reentry Counci agencies organized a roundtable
with organizations that were developing, supporting,
and researching various housing programs that were
successfully integrating formerly incarcerated
individuals into communities.
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Promote Effective Program Models and Technical
Assistance Strategies

Reentry Councif agencies will identify proven and
promising reentry housing models such as permanent
supportive housing. Agencies will also promote
technical assistance strategies and align funding
opportunities ta connect housing to needed health
care, treatment, and supportive services, inciuding
new opportunities provided by the Affordable Care Act.

Build Knowledge about What Works in
Reentry/Rousing

Reentry Council agencies will build knowledge about
what hausing models, interventions, and practices are
proven to produce positive cutcomes related to recidivism
and housing. The agencies will seek opportunities to
support research and evaluations that can examine the
impact of housing on recidivism, economic stabity,
family reunification, and other outcomes. in addition,

the agencies will collect, summarize, and disseminate
findings from studies currently under way by multiple
agencies that involve housing interventions focused
on formerly incarcerated people.

Improve Policies to Enhance Reentry/Housing
OQutcomes

HUD will identify and develop strategies to reduce
possibie coilateral consequences caused by federal
housing policy and local housing provider discretion.
HUD will take appropriate actions, which may include
but are not fimited to guidance, notice, training,
and/or regulation/statute amendment.

Disseminate Information and Engage Stakeholders

Other efforts under development include an inventory
of PHA reentry programs, a cross-training plan, and a
webinar targeting HUD field offices, PHAs, and other
reentry stakehoiders,

Reentry Council

hitp://csgiusticecenter.arg/nrrc/projects/firc,
Reentry MythBusters
http://csgiusticecenter.org/nrrc/projects/mythbusters

National Reentry Resource Center — Housing
http://csgiusticecenter.org/reentry/issug-areas

housing/

RUD Secretary letters on Public and Multi-Family
Housing
http://csgiusticecenter.or;

products-resources/

rrc/reentry-council-

USICH Solutions Database
hitg:/fwww.usich.gov/usich_resources/solutions

Searching Out Solutions: Constructive Alternatives
to Criminalization
) 8 ]
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&

The Reentry Councit aims to identify the additional
challenges faced by individuals reentering reservation
communities due to the increased poverty and isofation
often found there and to then identify and develop
policies, programs, and services that will support the
cultural-social fabric and increase the employment,
education, and health and housing opportunities for
this population.

There exist serious public safety challenges in reservation
communities in the United States. American Indian
people are incarcerated at higher rates than the general
population: at midyear 2009, tribal, federal, and state
authorities incarcerated American indian or Alaska
Native individuals at a rate 25 percent higher than

the overali national incarceration rate. Due to federal
criminal jurisdiction on many reservations, juveniles
detained in federal facilities are predominantly American
indian males, generally between 17 to 20 years of age,
with an extensive history of drug and/or alcohol use/
abuse and violent behavior and who have often been
sentenced for sex-related offenses.

Of further concern is the rate of violent crime that
exists in some reservation communities and the

fact that this violence is often directed at the most
vuinerable members of the community at rates that
far exceed the rates off the reservations, For instance,
it is a grim fact that an American Indian female has a
one-in-three chance of being sexually assauited in her
fifetime. American Indian women aiso experience
homicide at rates aimost 50 percent greater than
Caucasian women.

Finally, violence in the form of sexual assauit and
domestic violence against American indian women
atso occurs at heightened rates. The response to the
heightened vigtent crime rates in reservation commu-
nities must be muiti-pronged and culturally appropriate.
Certainly vigorous enforcement of criminal laws by
federal law enforcement and federal support for viabte

crime prevention programs are key. But the public
safety challenges faced by reservation communities are
exacerbated by the unigue challenges that an American
indian who is returning to his or her home community
faces after serving a federal prison sentence for a
crime of violence. Indian country unemployment rates
reportedly average 49 percent, even in better economic
times. High unemployment compounded with a fack of
affordable and adequate housing magnifies challenges
for returning individuals.

Further, community confinement housing facilities
actually located in a reservation community are
uncammon, which may be for cultural as well as
economic reasons. This too often resufts in an American
indian spending his or her final months of incarceration
in a halfway house facility that is located a great
distance from the reservation community te which the
individual will eventually return. in addition, their home
communities are far fram health and employment
services that are critical to successful reentry.



170

Expand Data Collection

Much appears te be unknown about the “flow” of
American indians through the federal criminal system.
Data needs to be gathered as to the number of American
indians by:

-

the reservations where they committed their
feberal crimes;

the Bureau of Prisons facilities in which they serve
their sentences; and

the reservations to which they return and serve
their supervision under United States Probation
and Pre-trial Services.

Increase Coordination

Because the Department of Justice and the Department
of Interior’s Bureau of indian Affairs often have primary
criminal jurisdiction over certain serious crimes
committed on reservations, they have a broad and
deep expertise on the public safety chalienges that
these communities face. The Reentry Council has
expertise in the implementation of successful reentry
programs in non-reservation communities. Finally,
United States Probation and Pre-trial Services has
expertise in the day-to-day supervision of offenders

Reentry Councit

http://csgiusticecenter.org/nrre/projects/firc,
Reentry MythBusters
http;//csgjusticecenter.org/nrre/projects/mythbusters,

National Reentry Resource Center ~ Tribal Affairs
http://cspiusticecenter.org/reentr

reentering reservation communities. increased
coordination among these centers of varied expertise
is essential to understanding and then positively
impacting the issue of reentry in Indian country.

Explore Transition Assistance

Currently teo many American Indians who are
transitioning out of federal prisons to community
canfinement settings are doing so in non-reservation
communities many mifes from the reservation
communities to which they will be returning.
Enhanced understanding of resource availability
and need is required to address this issue.

Focus on Employment, Education, Health
and Housing Opportunities

American indians reentering reservation communities
can face employment, education, heaith, and housing
challenges that are unique given the high unemployment
rates and isolation of some reservation communities.
These challenges need to be further considered by the
Reentry Council agencies and efforts redoubled to find
creative and effective methods to address these
challenges.

issue-areas/tribal-affair:
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Justice-involved females, like males, face a host of
chailenges when they leave jail or prison and return to
their communities. However, the current systems do
not always address the specific chaflenges faced by
women. For example, while many justice-involved
females struggle with both substance abuse and mental
heaith problems - often linked to their history of

physical or sexual abuse beginning in childhood and
extending into adufthood ~ most state and local
reentry programs lack a significant trauma-informed
behavioral health compenent. And while a primary
consideration for many justice-involved women who ate
mothers is to determine why and how to successfully
reestablish a refationship with their chifdren when they
feave prison, most state and local systems are not
focused on supporting this important aspect of reentry.
These and many other factors point to the need to
better identify effective strategies to help women
overcome these challenges as they transition to

their communities.

SAccomplishments to Date

® The Department of Health and Human Services
{HHS}, in conjunction with other Reentry Council
agencies and community partners, sponsored a two-
day conference, “Meeting the Reentry Needs of
Women: Policies, Programs, and Practices.” The
conference brought together researchers, practitioners,
federal employees, and advocates to discuss how
federal, state, and local systems can work to improve
reentry outcomes for women.

In 2012, the Department of Labor {DOL)} funded
grants ta provide employment and support services
to justice-involved females using a comprehensive
case management strategy. Nine grants were
awarded ~ seven serving adults and two serving
youth. Additional grants will be funded in 2013.

* HHS has commissioned a research review on justice-
involved women to help inform the development of
interventions designed to promote healthy refationships
and successfut reentry for this population. The
research review will examine characteristics, pathways,
and the evidence base for interventions,

® Reentry Council agencies have convened seven
tistening sessions across the country to hear from
service providers and justice-involved women on
the challenges and successes of returning to their
communities and families. These listening sessions
will provide input for materials being developed for
service providers and women reentering the
community from prisons and jails.
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increase Information and Resources Available
to Meet the Needs and Challenges Facing
Justice-involved Women

Reentry Council agencies are working together to identify
new opportunities to improve outcomes for justice-
involved women. in addition to funding opportunities,
policy guidance, regional collaboration, and outreach
related to access to health care are being pursued.

Identify and Address Barriers to Successful
Reentry for Women

Through listening sessions and expert consuitations,
Reentry Councif agencies are identifying barriers that
justice-involved women face during the reentry process
and are developing topical resource materials for service

praviders and for women reentering their communities.

Increase Evidence-Based and Research-informed
Program Practices

in addition to the HHS-funded research review on
justice-involved women (due to be completed in the
fail of 2013}, Reentry Counci agencies are working
together to identify opportunities that would facilitate

ey Resources (Women and Reentry)

Reentry Council
http://csgjusticecenter.org/nrre/projects/firc

National Reentry Resource Center

National institute of Corrections
http://nicic.gov/WomenOffenders

the development of evidence-based and rasearch-
informed practices and to ensure that information
about such practices is widely disseminated.

Develop a Public-Private, Cross-Discipline
Communications Network

Reentry Council agencies are working together to
add more community-based programs that serve
justice-involved women to the National institute of
Correction {NiC} searchable directory, build a database
of intermediary networks that focus on improving
outcomes for justice-involved women, and develop
a communications network that links the public and
private program providers, intermediary networks,
and federal partners in arder to improve the flow of
critical information about policy and practice refated
to justice-involved women.

National Resource Center on justice-involved Women

http://ciinvolvedwomen.or

SAMHSA’s Gains Center for Behavioral Heaith and Justice Transformation

http://gainscentersamhsa.gov/topical_resources/women.asp
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Child Support

The Child Support Program serves one in four of alf
children in the United States and one in two of all
poor chifdren and their families, serving those
families from a child’s birth untif adulthood. Child
Support is a national program but policies and

Accomplishments to Date

¢ The U.S. Department of Health and Human Services
{HHS) Office of Child Support Enforcement (OCSE)
published six fact sheets on establishing realistic
child support orders, medification practices,
state:spedific modification policies and programs
tegarding incarcerated parents, federal prisoners
with child support obligations, and access to justice
. N

* OCSE provided factsheets and guidance to
Veterans Affairs {VA) staff members in the
Veterans Justice Outreach Program and Health
Care for Reentry Veterans Program, to the Bureau
of Prisans {BOF} Reentry Affairs Coordinators in
each federal prison, and to Reentry Council
agencies’ contacts.

* OCSE produced poticy guidance on the U.S.
Supreme Court case Turner v. Rogers, including
guidance on alternatives to incarceratian for
nonpayment of child support.

practices vary from state to state. Child support

is particularly important to reentry because child
support obligations typicaily do not automaticaily
stop during incarceration or unemployment. Realistic
child suppost policies help parents provide for their
families and facilitate successful reentry and can
provide an on-ramp to many other supportive
services,

® OCSE wrote items for the Administrative Office of
the Courts {AOC} and BOP's newsletters about the
fact sheets; provided a guide for the BOP called
“Four Basic Facts About Chitd Support,” and provided
materials to the National Reentry Resource Center
Newsletter about the connection between child
support and reentry.

OCSE staff organized and presented at nationat
conferences on child support and reentry innovations
in concert with experts from the states.
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Disseminate Child Support information

The Child Support subcommittee intends to create
materiais about child support and reentry for a variety
of audiences, including corrections, child support, and
reentry professionals. This includes creating new Reentry
MythBusters to highlight the connections between
reentry and the core mission of the Child Support
Program, especially the relationship between child
support and employment. One priority project moving
forward is to create a simple, accessible state-by-state
guide to child support modification processes. The Chitd
Support subcommittee also intends to create talking
points on the importance of child support for reentry
caseworkers and case managers.

Improve Court Practice and improve Access
to Justice

The Child Support subcommittee intends to identify
ways to improve court practices including creating
specialized resources and collaborating with attorneys
and judges in the criminal justice area. They will create
materials for federal judges, such as a bench card, on
the importance of child support to reentry; collaborate

Key Resources (Child Support)

Reentry Council

http://csgiusticecenter.org/nrre/projects/fire,

Reentry MythBusters

i//csgiusticecenter.org/nrrc/projects/mythbusters,

Nationa! Reentry Resource Center
http://csgjusticecenter.org/nrec,

Office of Child Support Enforcement (OCSE)

OCSE Fact Sheet on Realistic Orders for
incarcerated Parents and State-By-State Chart
hitp//www.ackhhs.gev/orograms/oss/resource/

with legal associations and organizations; publicize a
variety of models for service delivery, such as specialized
courts; and improve access to justice and strengthen
pro se initiatives. Another strategy is to encourage the
identification of child support responsibitities in pre-
sentence reports and identify other pre-trial services
that could assist federal prisoners with child support
services,

Coordinate Communications about Reentry

The Child Support subcommittee intends to identify
additional opportunities to promote the intersection
of child support and reentry through conference
presentations, newsletter articles, and web-based
fearning. The subcommittee plans ta improve materials
available to non-child support personnel working with
reentry popuiations by facifitating revisions to federal
program and agency operating procedures, manuals,
or guides to include current and specifically tailored
information on child support, The Child Support
subcommittee also intends to identify and promote
promising practices in states and promote new
grants and new partnerships.

OCSE Facts Sheet on Collaborations with
Criminal Justice Agencies

OCSE Fact Sheet on Access to Jjustice Innovations

hitpi//www.acthhs.gov/programs/css/resource/

OCSE Turner v. Rogers Policy Guidance
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ents to Date

Secomplishm

* VA has reached more than 100,000 justice-invoived
Veterans through direct outreach in prisons, jails,
and criminal courts - including over 1,000 state and
federal prisons, and the estimated 168 Veterans
Treatment Courts. The purpose of this outreach is
to connect Veterans with needed mental heaith,
substance abuse, and other clinical services, where
possible as an alternative to incarceration.

VA revised its administrative policy that limited VA
prison outreach to the six months prior to a Veteran's
release. The revised policy allows for assessment and
release planning with incarcerated Veterans earlier
than six months before release, thus enbancing the
odds of successfui reentry.

VA buiit a web-based system that will allow prison,
jail, and court staff to quickly and accurately identify
Veterans among their inmate or defendant populations.
Called the Veteran Reentry Search Service (VRSS),
the system will also prompt VA field staff to conduct
outreach to the identified Veterans.

Veterans are not overrepresented in the criminal
justice system, but their numbers are significant.

An estimated one of every ten criminal defendants
and inmates has served in the U.S. military. Most
justice-involved Veterans are likely eligible for health
care and other benefits from the U.5. Department
of Veterans Affairs (VA), although their eligibility is
suspended or reduced while they are incarcerated.

@ VA produced a brief outreach video intended for
Veteran jail and prison inmates, and distributed
it for viewing in all state and federal prisons, as
well as more than 500 local jails (and counting).
Titted “Suits,” the video was directed by an Operation
traqi Freedom Veteran. it encourages incarcerated
Veterans to use their time wisely by taking an active
role in the reentry planning process, and informs
them how to contact a VA outreach specialist for
help.

VA expanded eligibility for its health care services
to include Veterans in halfway houses, work-release
centers, or other reentry-focused correctional
settings. These Veterans must often waive access
1o health care from the incarcerating authority to
participate in such programs.
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Support Continued Expansion of Veterans
Treatment Courts

The Veterans Treatment Court {VTC) model is an
increasingly popular means for communities to come
together to deliver needed services to Veterans in
crisis. VTCs build on drug courts’ demonstrated success
at reducing recidivism and saving communities money,
adding a peer mentoring component to harness the
power of one Veteran helping another, Access to VA
health care and other benefits is an integral part of the
VTC concept, and VA forms part of the treatment team
in alt VTCs. As their numbers grow, VA will continue to
support VTCs both cperationafly and at the national
fevel, for example, by colfaborating to develop innova-
tive training protocols.

Partner with Criminal justice Stakehoiders to
Identify and Assist Justice-invoived Veterans

VA's Veterans Reentry Search Service provides prison,
jail, and court staff with a user-friendly online tool to
quickly and accurately identify Veterans among their
inmate or defendant populations. Widespread use of
VRSS will not only inform correctional and court staff's

Reentry Council

http://csgjusticecenter.org/nrrc/projects/firc
Reentry MythBusters
http://csgjusticecenter.org/nrrc/projects/mythbusters,

National Reentry Resource Center

http://csgiusticecenter.org/nrre/

VA Veterans Justice Qutreach (VIQ) Program
http://www.va.gov/HOMELESS/VIO. as;

interactions with Veterans they setve, hut will enhance
VA's ability to provide efficient, targeted outreach

and reentry planning assistance to Veterans in these
systems, Working with local and national partners, VA
will promote this valuable new resource nationwide.

Access to Legal Services

Veterans, particularly thase who are homeless or

at risk of hornelessness, have a significant and too-
often unmet need for legal services. On a recent
national VA survey, homeless and formerly homeless
Veterans indicated that legal services for eviction or
foreclosure praceedings, child support issues, and
outstanding warrants or fines accounted for three

of their top ten unmet needs. Although VA cannot
provide legal services directly, VA medicai centers

are making space available so that focat legal service
providers can work with Veterans where they receive
health care. To date, 37 providers (including law school
clinical programs, legal aid offices, and focal pro bono
consortia} are serving Veterans in 34 VA medical
centers, VA will continue to expand its facilities’ role -
as a place where Veterans can address their unmet
tegal needs.

VA Health Care for Reentry Veterans {HCRV} Program

http://www.ya.gov/HOMELESS/Reentry.as

Veterans Crisis Line

1-800-273-8255, Press 1: or www.VeteransCrisisline.net

National Call Center for Homeless Veterans
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Approximately two million adults are incarcerated in
state prisons and local jails, costing U.S. taxpayers more
than $75 billion each year. The vast majority of these
individuals eventually return to their home communities.

Accomplishments to Date

= Since FYD9Y, there have been nearly 500 Second
Chance Act (SCA} grant awards that total over $250
miffion, supporting reentry efforts in 48 states.

A national forum on reentry and recidivism
reduction was convened in December 2011. Teams
of policymakers from all 50 states attended this
results-oriented event to set goals and develop
strategies for reducing recidivism,

In FY12, a new Statewide Recidivism Reduction {SRR}
grant track was established, funding seven state
carrections agencies to plan and implement state-
wide recidivism reduction strategies.

® The Department of Justice’s {DOJ) Bureau of Justice
Assistance (BJA} also established the SMART Probation
program, funding nine sites in FY12 to pilot innovative
evidence-based strategies to reduce recidivism among
prabationers.

*® Since its inception, the Justice Reinvestment Initiative’s
{IR1) bipartisan, interbranch, and data-driven approach
has helped policymakers from over 27 states and
18 counties increase public safety and reduce
corrections costs.

*® The BjA-supported National Reentry Resource Center
{NRRC} released a poficy brief in September 2012
highlighting seven states that reported significant
declines in their three-year recidivism rates.

The Cabinet-tevel Reentry Councii Is working to enhance community safely and well-being, assist those returning from prison
and jalf becoming productive citizens, and save taxpayers dollars by lowering the direct and coliateraf costs of incarceration

June 2013

In fact, each year nearly 700,000 individuals are released
from state prisans; miltions more cycle through local
jails. Nationally, two out of every three people released
from state prisons are rearrested for a new offense and
about half are reincarcerated within three years. When
reentry fails, the societal and economic costs are high.
Reducing recidivism - a central goal of the Reentry
Council - is critical for increasing long-term public
safety and lowering corrections costs.

* Aseries of “Recidivism Reduction Checklists” were
recently released 1o help state leaders evaluate
strengths and weaknesses in their reentry efforts
and develop recidivism reduction plans.

The Office of Community Oriented Policing Services
{COPS} and the Council of State Governments Justice
Center released Planning and Assessing a Law
Enforcement Reentry Strategy to help poficing
personnel and their partners facilitate successfui
reentry in their jurisdictions.

The National institute of Corrections (NiC} funded

intensive technical assistance for seven sites to develop
the capacity to implement “Evidence-Based Decision
Making in Local Criminal Justice Systems.” The defivery

of technical assistance and tools have led criminal
justice stakeholders to increased use of research and
data to guide their criminal justice decisions, resuiting
in system improvements that include decreased jait
and prison bed utilization,

NIC funded intensive technical assistance to six sites
for the Transition from Jail to Community Initiative {TJC).
The TIC model is designed to advance collaboration
between jails and communities to enhance public
safety, reduce recidivism, and improve reintegration
processes.
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Ensure that Reentry Efforts Generate Reductions
in Recidivism

The BJA-supported NRRC will continue to develop and
disseminate tools and resources to help state officials
implement recidivism reduction strategies. NRRC staff
are working intensively with the seven SRR grantees
to help them develop statewide recidivism reduction
plans, and wilt document impartant lessons learned
from those states to help inform the broader field.

Promote Cost-Effective Approaches to Enhancing
Public Safety

Americans have made it clear they want a correctional
system that holds peaple accountable and keeps
communities safe, and in a way that makes the most
of their tax dollars. A primary goal of IR is ensuring
that the mitlions of doliars in cost savings from justice
reinvestment legisiative changes are effectively
reinvested in programs and policies that strengthen
public safety. A new JRI “lessons learned” report can
help inform the work in future JRi sites, as welf as in
the broader corrections field.

Koy Resources (Public S

Reentry Council
http://csgiusticecentevorg/nrrc/projects/fir
National Reentry Resource Center
http://esgiusticecenter.org/nrc,

The National Summit on Justice Reinvestment
and Pubtiic Safety
http://csgiusticecenter. org/justice-reinvestment

report/

Planning and Assessing a Law Enforcement
Reentry Strategy Online Toolkit

sm Reduction Checklist

Strengthen Community Corrections Policies
and Practices

Recognizing that about five milfion individuals

{or ane in fifty) are on probation or parole in the U.S.,
strengthening community corrections is a priority for
the 0OJ and the NRRC. Grantee work will continue to
focus on promoting effective community supervision

practices that increase public safety.

Highlight Effective Law Enforcement Reentry
Strategies

Anew report, Lessans Legrned: Planning and.
Assessing g taw Enforcement Reentry Strateay,
developed with support from the COPS Office,
describes how four law enforcement agencies used the
principles outhined in Plgnning and Assessing a Law.
Enforcement Reentry Strategy 1o engage in ocal-level
reentry partnerships in order to reduce crime and
increase public safety, DOJ will continue to assist faw
enforcement agencies in engaging in reentry efforts in
their jurisdictions.

Lessons from the States: Reducing Recidivism
and Curbing Corrections Costs through Justice
Reinvestment

hitp://csgiusticecenter.org/ir

from-the-states/

ublications/lessans-

States Report Reductions in Recidivism
http://esgjusticecenter.org/nrrc/publications,

states-report-reductions-in-recidivism-2/

National institute of Corrections
www.nicic.gov
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ABOUT THE

SURVEY

Once again, we present the findings of EmployeeScreenlQ’s annual survey of U.S.-based
employers regarding their use of employment background checks. Nearly 600 individuals
representing a wide range of companies completed the survey in late 2013 and early
2014, These employers use a variety of national and regional firms to conduct their
background checks.

As with the past four surveys, the 2014 survey was designed to provide a rellable
snapshot of:

How participants currently utilize background chacks

How they respond to adverse findings on background checks

Their paramount screening-related concerns

Their practices concerning Fair Credit Reporting Act responsibilities, Equal Employment
Opportunity Commission {(EEQC) guidance and candidates self-disclosing criminal records

& © & @

Individuals who participated in our survey included C-suite
executives (10%), managers (28%), directors (22%)
and others.
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MAIN

FINDINGS

The 2014 survey results again confirm that employers continue to rely upon hackground
checks to protect themselves, their workforces and their customers. Here are a few high-level
findings from this year's survey:

Criminal Convictions Under-Reported?

59% said that criminal convictions are reported on just 5% or less of
their background checks, This estimate is significantly lower than the
average “hit rate” (23%) of thousands of employers woridwide whom
EmployeeScreenlQ serves. We believe this discrepancy is largely due to
two possibilities: 1) a lack of thoroughness in the information that some
screening providers offer to participants, and 2) the desire by some
companies to save money or expedite turnaround time by conducting
less exhaustive background searches.

Looking Beyond Criminal Records

Almost half of respondents {45%) said that job candidates with criminal
records are not hired due to their indiscretions a mere 5% of the time
or less. As in our past surveys, this finding again supports employers’
tongstanding assertions that they often look beyond an applicant’s
criminal past and that qualifications, references, and interviewing skills
also greatly influence hiring decisions.

Adoption Rates for EEOC Guidance on the Rise

A majority of this year’s respondents (88%) have adopted the EEQOC’s
guidance on the use of criminal background checks. This is a significant
jump from last year's survey, which found that just 32% of respondents
adopted the quidance at that time.

The Unvarnished Truth: 2014 Top Trends in Employment Background Checks 4)
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Still Asking for Self-Disclosure

Despite the rise in adoption of the EEOC's guidelines, a majority of
respondents {66%) continue to ask candidates to seif-disciose past
criminal convictions on job applications—and a total of 78% ask at
some point during the hiring process. This continues despite the EEQC’s
recommendation to refrain from asking for seif-disclosure on the job
application in addition to state and municipal laws that outright ban

the practice.

Employers Appreciate Knowing

Just 8% of respondents indicated that job candidates are automatically
disqualified when they self-disclose a criminal conviction prior to an
employment background check.

Qrganizations at Risk

Nearly 40% of respondents do not send pre-adverse action notices to
candidates who are not hired based in part on a criminal conviction. This
is a direct violation of a federal statute—the Fair Credit Reporting Act
(FCRA) and puts organizations at risk for class action fawsuits and other
legai actions,

Giving Candidates a Chance To Explain

A total of 64% of respondents perform individualized assessments for
candidates who have conviction records. While the 36% who do not
perform individuatized assessments may not be violating the letter of the
taw, they are at risk for claims of discrimination under title VII according
to the EEOC guidance,

Oniine Snooping Isn't Widespread

A substantial portion of respandents (38%) search online media for
information about their candidates as part of the hiring process. It's not
an insignificant portion but the vast majority of employers forego this
activity, 80% of those who check online sites turn to LinkedIn for
information.
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Resume Lies Becoming a Deal-Breaker

Half of aill respondents reject 90% or more candidates when lies are
discovered on their resumes. Another 23% of respondents estimate they
hire candidates only 11% to 20% of the time when resume distortions are
found. These findings strongly depart fram those of last year’s survey,
which indicated that employers were rather lenient regarding resume
distortions.

Pervasive Credit Reports? No Way!

Contrary to the popular belief that employers check the credit history of
everyone they hire, only 14% of respondents said they run credit checks
on all new hires. A whopping 57% of respondents do not use credit
reports as part of their hiring process. There are now 10 states that have
enacted regulations curbing the use of credit reports, which could be
partly responsible for their less widespread use.

The Unvarnished Truth: 2014 Top Trends in Employment Background Checks 6J
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UESTIONS
QRESP()NSESZ 4

Question 1: What percentage of your candidates do you estimate
have criminal convictions reported on thelr employment
background checks?

As with last year’s survey, the vast majority of respendents said that
criminal convictions are rarely reported on their job candidates’ background
checks. Specifically, 59% said that criminal convictions are reported on just
5% or less of their background checks, while 18% said that convictions are
reported on 6% to 10% of their checks. These estimates are significantly
lower than the "“hit rate” of thousands of employers worldwide who work
with EmployeeScreenlQ. Collectively, our clients averaged a 23% criminal
conviction hit rate in 2013,

Employers who
| use less-exhaustive

WO% 1o 5%

| background checks ®E% to 10%
. could be putting

‘ their organizations
| at serious risk

| with lower

| quality resuilts

B 11% to 16%
B16% to 20%

B Greater than 20%

This discrepancy could be due to less thorough information gathering
practices used by some screening providers or employers conducting
their own background searches in order to save money or expedite
turnaround time. No matter the reason, employers who use less-
exhaustive background checks could be putting their organizations at
serious risk with lower quality results.
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Quaestion 2: What types of conviction records would disqualify a
candidate from employment at your company? (Select all that
apply.)

Crimes of vinlence—felony convictions 88%

Crimes of theft and dishonesty~felony

. 82%
convictions

Drug offenses—felany convictions

Crimes of theft and dishonesty —misdemeanor )

) 52%
convictions
1

Crimes of violence—misdemeanor convictions 52%

Drug offenses—misdemeanor convictions

Missor infractions and/or driving offenses w 13%

Charges that don’t result in a conviction w 8%

As we have reported in past years, it's not surprising that respondents
expressed greater concern over convictions {particularly felony convictions)
related to crimes of violence, theft, and dishonesty. However, there is a
significant decrease in concerns related to drug offenses. Based on the
findings, the bottom line is that an overwhelming majority of respondents
are hesitant to hire candidates who have felony convictions in their past.
And while felonies are seemingly of greatest concern, this data also
supports the notion that misdemeanor convictions matter to employers.
Nearly half of all employers are concerned about misdemeanor convictions
refated to crimes of violence or theft and dishonesty.

Thereis a
- significant decrease
L in concerns refated

. to drug offenses

Notably, the percentages in almost every category rose over those of
last year’s resuits, This may indicate a generaily heightened sense of
awareness and/or concern regarding incidents of workplace violence,
employee theft, and negligent hiring lawsuits.

An interesting takeaway from the respondents’ comments for this question
is that many employers desire to be more flexible in their hiring decisions.
However, external factors such as federal and state regulations or client

contractual obligations sometimes hinder their flexibility. This is somewhat
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ironic, as some governmental bodies are going after employers for being
inflexible, while others are creating ruies for stricter hiring standards.

“We pride ourselves on high: integrity in.the organizatior: Safety is
paramount; Felony convxctxons in‘the abiove areas:could: put not only Qur
employees but the: public at rigk.o

“There are:no automatic disqual xf“ ers for:ts: We Iook ‘at the wha!e p1cmre to
determme whether the candldate :s hlred We consxder how fon ago the G

the: specxf‘ iC job fnr w h t ;y aré applymg For exampte, it they apply for a
cashuer 5 position, they cannot have any theft convrctmns e

“"We have-a contract wsth our clients-that we wilt not hu’e any felons.and.
anyone having mxsdemeanor dealing thh theft; fraud or vro!ence -

“We review. each apphcant rndnwdual!y‘ We don't autamaticaiiy dtsqua lfya :
candidate for the above—«rather, we make individual: decusaons based‘on i
interview, atmude, htstory, etc; We believe in: second chances but are very
concerned aboiit the safetyof our: employees and company too.”

“We are a law enforcement agency, 50 we do'fot hure peopie with felony
on\nctlons or conwctlons of crimes lnvolvmg vzo|em:e oF dashonesty L

"We have emp}oyees wh work 1o quarters and handte an or are
exposed to dangemus work condmons that require strict complian
safety standards and reporting. We canriot afford to employ:folks who
background mdmate a propenS|ty for woience d;shonesty or use ¢
substances that could impair.good judgment "

“The candndates we hire:will have direct patient care-and wou!d have 3 cess
to various types. of drugs including controlfed substance drugs. We have to
be very selective with candidates that may have been v;olent and have a
history of drug convictions,”
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Question 3: If you were considering hiring a candidate whose
background check contained a troubling criminal conviction,
which of the following would make your organization more Bkely
to hire him/her? (Select ail that apply.)

Cerificate of rehabilitation {from the courts
or a legislative agency])

Nothing wauld make us more likely to hire
individuals with troubling criminat records

fram negligent hiring claims

Tax credit

B
&
&
Indernnification or other safe harbor relief & &\
&

Although employers are increasingly concerned about protecting their
organizations and not exposing themselves to unnecessary risks, there are
programs that make hiring individuals with criminal records a less risky
proposition. While these programs exist, it is widely held that they are
fairly limited and woefully underutilized.

these md:vrduals -

“As mentmned itis mandated by state law that certain convnctnon squal |fy
3 candidate, This ansiwer does depend on.the nature of the crime. Some can
be hired if rehabmtated " S . L

“We-are highly reguiated We cannot hire someone with'a felony conv#ctlon :

“The need for an employee is not worth the risk of hmng someone wnth &
“troubling criminal conviction”.” :
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¢ Employers aren’t |
| simply disqualifying
i vast numbers of |
| job candidates out
of hand due to
criminal convictions |

“Too many: quahf ied: cand(ciates looking for jobs: Don't need to be mvo!ved
with people with'a troubied fegal hxstory i :

*If the convnctxon was deemed & dcsquahfymg event, then we wou Id not h»re :
the persan. When-potentially: disqual ifying information is revealed, we doan
individual review to consider the offense and its:job relatedness and confer.
with the hiring manager and an attorney in our Law Department.”
“There is too-high a risk-that the person-could resort to prior behavim;s[ .
risking feflow employees and thus presenting considerable fiability issues for
the Company.. We are in‘a no-win situation with clrrent legistation and
litigation r!sks :

“A certificate or tax credlt wouldn't a\‘fect us one-way or the other‘ Our mamx

concern is providing a safe: workmg and learnmg envitonment;: and we take
that obhgatlon seriously:”

Question 4: Of your candidates who are found to have criminal
convictions, estimate the percentage that you disqualify as a
result of those convictions.

H0% 1o 5%
H6% to 10%
1% to 15%
#16% to 20%

e 20%

These resuits reinforce the impression that employers aren’t simply
disqualifying vast numbers of job candidates out of hand due to criminal
convictions. It appears from the vast majority of comments we received
in Question 2 that employers are considering other factors, including the
severity of the crimes, the crimes’ relation to the job applied for, the
time passed since the conviction and whether the candidate is a repeat
offender. In fact, these are all considerations that the EEOC recommends
employers use when making hiring decisions,
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\ Most employers
| want to consider
* as much data as

possible to make
| aninformed hiring
. decision
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Question 5: When determining the hiring eligibility of your
candidates, how far back in time do you search for criminal
convictions?

%

»7 years

fan]
s

%

72

&7 years

LI
45 years @?ﬁ
E35,

(o

e
3yearsorless LSS
b

These results are extremely similar to those of last year's survey.

Almost half of the respondents go beyond seven years in their criminal
background checks, an ongoing indication of the heightened care
employers are applying to their hiring practices. However, based on the
responses to Question 1 of the survey—in which 77% of respondents
estimate that they saw convictions for 10% or less of their candidates—
we wonder how many of these employers are finding the records they’re
interested in evaluating. According to our research, 67% of all criminal
records that we report have occurred within the past seven years, Twelve
percent of alf records reported are seven to 10 years old, 18% reported
are 11 to 20 years old and the remaining 3% are older than 20 years.

The survey responses make one thing obvious: most employers want to
consider as much data as possible to make an informed hiring decision.

Question 6: How has the adoption of the EEOC’s guidance on
employers’ use of criminal background checks affected your hiring
process? (Select all that apply.)

While half of all respondents indicated that the EEQC’s guidance has had
no impact on their hiring process—and another 12% haven't adopted the
guidance—the remainder are pretty clearly split in their assessment of the
guidance. Ten percent said it has had a positive impact but 54% said that
it has a negative impact on costs, time-to-fili, clarity, or the candidate
experience in general,
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it has had no effect 50%

it hias increased average time to fill positions
it has created confusion
it has increased hiring costs

We haven't adoptad the EEOC's guidance
It has helped foster a positive candidate
experience

it has impeded our ability to create a positive
candidate experience ?

Overall, 88% of respondents this year indicated that they've adopted the
EEQC’s guidance as opposed to just 32% of respondents at the time of last
year's survey.

Question 7: Do you ask candidates to self-disclose past criminal
convictions on their job applications?

HYes

HNo, We do not ask candidates
about prior criminal history

#@No. We ask after an offer is
made

#No. We ask during the
interview

B Other

In spite of the EEOC’s recommendation to remove the question that asks
applicants to self-disclose past criminal convictions and a myriad of similar
state and municipal laws, 66% of respondents continue to ask candidates
to self-disclose past crinvinal convictions on job applications-—and a total of
78% ask at some point during the hiring process.

It is important to point out that asking about criminal history on a job
application is still lega! in most jurisdictions—but there are a growing
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number of states and cities prohibiting the practice. Our sense is that these
so-called ban the box laws will continue to be adopted throughcut the
country at both the state and city level. And while these laws may force
employers to remove the question from the job application, our advice for
employers is to ask the question later in the hiring process.

Question 8: If a candidate seif-disciosed a criminal conviction
prior to an employment background check:

Bt would make no difference

E By organization would be more
inclined to hire the candidate

B My organization would be less
inclined to hire the candidate

W The candidate would be disgualified
automatically

These percentages are fairly similar to those from last year’s survey but
there are notable variances. "It would make no difference” jumped up by
5% over 2013's survey, while the “more inclined to hire” respanse fell by
16%. Only 8% of respondents indicated that the candidate wouid be
automatically disqualified. Overali, the majority of employers are indicating
that self-disclosure doesn‘t hurt a candidate’s chances of employment—and
may, in fact, improve them.

sclose so self: ;sdoSihg any.cri

conviction'is a requwement 4

“We Took for honesty: in cons»dermg candldates . Being upvfront and hcnest
about convictions is important.” :

“If they do not disclose and:background hnts, then itis:fal sxfylng the
application.”

“Although. I 'would appreciate their. honesty; if @ candldate had a d{squa ifymg
conviction, we would not hire,”
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“It raises a ‘red-flag’ regardless sincé it's just as easy to be scammed by
someone who exhibits an open response You }ust cannot be sure he person
has been rehabilitated. e -

“Even with bringing it up before if it-is one of the ories we don't a!lo y
not pass. Letting re know before Hand is good but doesn't make you
exempt.”.

Question 9: If you decide not to hire a candidate based in part on
a criminal conviction, do you send a pre-adverse action notice
to them?

LAGH ANo

Frankly, we're concerned that nearly 40% of respondents do not send a
pre-adverse action notice to candidates who are not hired based in part

| FCRA do not realize on a criminat conviction. These respondents are, by their own admission,

| they'Te executing the viotating the taw and putting their organizations at risk for violating a basic
| process impraperly principle of the Fair Credit Reporting Act (FCRA). And make no mistake—
— W— a significant number of class action lawsuits are related to employers
violating this tenet of the FCRA. We spend a considerable amount of time
educating employers on this process and our general sense is that those
not in compliance do not realize they're executing the process improperly.
All employers who do not send pre-adverse action notifications should seek
immediate guidance from their background screening partner or in-house
legal counsel.

Those not in

- compliance with the

Question 10: Da you perform individualized assessments for
candidates with conviction records (so they can explain the
circumstances of their records)?

Clearly, employers already had practices in place or are adapting their
hiring practices to incorporate the recommendations suggested by the
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EEQC. We believe the adoption rate will continue to grow in the coming
years urless the courts reject the guidance.

{

HYes @No

Similar to the ban the box issue, the EEQC guidance on individualized
assessments was a recommendation, not a mandate. Therefore, those
who have not developed a process in this regard are not violating

any laws. Even so, we would be remiss if we didn’t point out that
demonstrating compliance with this recommendation is the clearest
path to insulating yourself from discrimination claims.

Question 11: If you answered "yes" to question 10, how do you
perform the individualized assessment?

—oRaRaRan.

oo LR AARAARAN =

Aletter o 14%

?????

While no governmentaf or fegal body has yet clarified how individualized
assessments are to be conducted (or what the “preferred” method might
be), the majority of respondents are using either in-person or telephone
interviews, Regardless of how you conduct these assessments, we suggest
that you clearly document your palicy and process.
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Question 12: Does your organization conduct online media
searches for candidates as part of your hiring process?

WYes B No

~ Once again, we see that the business world’s enthusiastic embrace of
online media does not translate to the hiring process. As in last year's
- embrace of onfine survey, nearly two-thirds of respondents say they do not consult online
| media does not media when researching their candidates. However, 38% of employers—
translate to the a significant portion—do consult some form of online media.

' The business
world’s enthusiastic

* hiring process

We must point out that other surveys have shown that employers are
checking up on potential employees through Google and other online
searches. Whether or not employers consider these searches “background
checks,” the FTC has ruled that some social media data aggregators are,
in fact, subject to the same laws as traditional background checks.

Question 13: If you answered "yes” to guestion 12, which sites do
you use? (Select all that apply.)

Search Engine {Google, Bing, Yahoo!, etc) § 63%

Facebook

Twitter

Other

The Unvarnished Truth: 2014 Top Trends in Employment Background Checks 17}




198

E§ EmployeeScreenlQ’

Smarter Screaning. intefiigent Hiring*

As you might expect, LinkedIn is the go-to site for most employers when
it comes to screening job candidates, which is understandable when

you consider that employers are most concerned about lies regarding
qualifications (see Question 14). A vast majority of these employers also
turn to search engines such as Google, Bing, and Yahoo! Also noteworthy
is the use of both Facebook and Twitter.

Question 14: What information found during an online media
search would cause you to disqualify a candidate? (Select all that
apply.) Only respond if you answered "yes” to guestion 12,

ties regartding qualifications . 73%

Discriminatory comments related to another's
race, gender, religion, ete

i} 53%
2o

Unprofessional cedticism of previous employer

inappropriate photos N a7

nformation about drinking or drug use 47%
Poor communication skills {speling, grammar,

3
ete.) ? 35%

While lies about qualifications are the most troubling details that
respondents find online, the majority would also disqualify candidates

for discriminatory comments—and almost half disqualify candidates for
unprofessional criticism of past empioyers, information related to drug and
alcohol use, and inappropriate photos. Clearly, employers are looking for
—— clues about negative traits that could cross over into the workplace or
‘ tarnish their companies’ reputations.

The majority
would disqualify
candidates for

| discriminatory
comments

Question 15: What information found in an online media search
wouid help support your decision to hire a candidate? (Select all
that apply.)

Again, there are no real surprises in these results but they reinforce the

nation that quai&ﬁcations and professionalism are paramount in employers
ultimate selection of job candidates. These results also support the

-

The Unvarnished Truth: 2014 Top Trends in Employment Background Checks 18}




199

A\ EmployeeScreenlQ’

Smuarter Screening. intefiigent Hiring®

contention that employers are not using online searches only to disqualify
candidates but to help validate their hiring decisions.

Verifiable professional qualifications 82%
Demonstration of subject matter expertise

Candidate conveys & professional image

Got a good feel for candidata’s personality

Expansive network of contacts

High Kiout score I A%,

Question 16: What percentage of your candidates do you estimate
distort information on their resumes?

0% to 15%

T 16% to 30%
B31% to 45%
$46% ta 60%

® Greater than 60%

BDon't know

When comparing this year's results to last year’s, the largest share of
respondents shifted from the Ffirst category (0% to 15%) to the second
category (16% to 30%), despite the total of both categories remaining
almost identical. Perhaps employers are becoming more aware of the
widespread problem of job seekers distorting the truth on resumes.

Interestingly, most job seekers are well aware that employers use
background checks to review potential new hires. Even so, individuals
continue to “tweak” their resumes and hope they won't be caught. Clearly,
employers must remain vigilant in their screening practices.
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Question 17: What percentage of candidates do you estimate are
hired in spite of distortions on their resumes?

0% to 10%

B 11% to 25%
B26% o 50%
#51% to 75%
B78% lo 90%

B>90%

This year's findings indicate that employers consider resume distortions

as a serious breach of trust and confidence, which directly impacts a
candidates’ chances of getting hired. In fact, this data suggests employers
are more concerned about resume distortions than criminal convictions.
According to half of the respondents, only a small percentage (10% or
less} of candidates get hired in spite of resume #ies. And only 10% of
employers hire these candidates with any frequency (76% of the time

or mare). This data strongly departs from our 2013 findings, in which
more than haif of all respondents indicated that very few candidates who
distorted information on their resumes were not hired. This year's findings
show that the situation has reversed dramatically.

“The distortion would have to be fanr!y minar—for example, dates of -
employment off by-a month or two; ]Ob tttie might be inflated from
Supervisor to Manager; etc

“We generally don't hire candrdates ‘with’'major dxstorttons on the:r resumes.
1 query mirior distortions and ver;fy them:” ‘

“If we are aware of a purposeful dlstortl if:resume tnformatnon we
likely ot proceed w;th that candxdate due o dishonesty.” e

“If we know of drstnmons of quahﬁcatlons or work hnstory,f v
not hire them: D!StOl’thl"lS of sk: lls-and knowledge often do not becom
until after a hire.” T
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“If someone. blatantly mlsrepresented themselves we would not hire them, :
Most people attempt to mcrease their sa!ary :

“If the d;stort;on is relatxvely lmmatena
of their expenence/background (such as 5 date being off by a few my nths,
atc)); it makes little sense to penahze the candidate for what may be a
simple oversight.” :

companson to the greater sum G

“We would not hxre someobne that hes on thelr resume Not a good s;gn e

of character.”

Question 18: What types of resume distortions/discrepancies
would cause you not to hire a candidate? (Select all that apply.)

Claims to have earned » degree not actually |

] 8a%
earned

Misleading statements about reasons for
leaving past employers

Distortions/discrepancies in employment
dates to cover gaps

Embellished job responsibilities 44%

Distortions/discrepancies in salary

Aithough lying about earning a degree topped respondents’ concerns
(84%), our expetience shows that only about 8% of candidates actually
fie in this way on their resumes. The findings also show that respondents
are far less troubled by candidates distorting their salaries or job
responsibilities than they are about distorting the reasons for teaving
past employers ar lying about earning a degree, Covering up gaps in
employment dates fell right in the middle of the spectrum.

Question 19: What is the primary reason you conduct
empioyment background checks?

This question revealed that respondents are conducting employment
background checks for a number of different reasons-—and no single
reason is an overwheiming favorite.
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® Protect clients

®\Workplace safety

™ identify the best candidates
stpandated by law

® protect my employees

B Prevent theft

&We don't conduct
background checks

Question 20: Is i important that your employment background
screening provider be accredited by the National Association of
Professional Background Screeners (NAPEE)?

8 Yes
% No

B\What is NAPBS
acereditation?

While the majority of respondents (58%) indicated they consider NAPBS
accreditation important for their screening providers, more than 40% of
respondents have no idea what this important accreditation is or they don't
care about it. For those who do not know, it's a critical “seal of approval”
that has been achieved by less than 2% of all background screening
providers, and it ensures that these providers are using practices and
procedures that comply with industry best practices. You can learn more
about the NAPBS and accreditation at the organization’s website,

www,napbs.com.
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Question 21: How often do you evaluate your employment
hackground screening program for quality, compliance, accuracy,
etc.?

®Annually
#Oniy when we
request program bids

B Never

AQuarterly

The good news is that a combined 46% of respondents are evaluating
their background screening programs on a regular hasis—annually (36%)
or quarterly {10%). The bad news is that 54% of respondents are not
taking this prudent step to protect their organizations, with a startling 23%
saying they never do so. Employers should regularly audit their screening
programs to help protect themselves and their people. Take note: Not long
ago, a large and well-known consumer reporting agency was assessed
$2.6 million in penalties by the Federal Trade Caormnmission for failing

to use reasonable procedures to assure the accuracy of its criminal
background checks—a violation of the Fair Credit Reporting Act. If you'd
like suggestions on how to better protect your campany, download a

copy of our article, HR’s Guide to Effective Evaluation of Background
Screening Providers.

|- Employers should
| regularly audit

- their screening

. programs to help
. protect themselves
| and their peopie

In comparison to last year’s survey results, the largest fluctuation was in
the percentage of respondents who said “annually” (which rose by 10%
this year) and the percentage of respondents who said "never” (which
dropped by 3% this year). There was almost no comparative change in
the other respanses,

The Unvarnished Truth: 2014 Top Trends in Employment Background Checks 23]




204

@ EmployeeScreenlQY’

Smarter Screening. infeliigent Riring®

Question 22: Does your organization utilize employment credit
reports in your hiring process?

No \‘ i

Yes, but only on employees with financialor g o0
managerial responsibilities *

Yes, we conduct credit reports on all
employees

reports on alt employees

Yes, we are mandated to conduct credit ‘ 2%
3

More than half of all respondents indicated that they do not use credit
reports as part of their hiring process, and only 14% say that they always
use credit reports. These findings are notable because they fly in the face
of "common wisdam” and quite a few media reports, which hold that
employers everywhere commonly use credit reports when looking inta the
backgrounds of job candidates. Obviously, this is not the case.

Question 23; If you answered "yes"” to question 22, what
percentage of candidates do you estimate are denied employment
hased on the results of credit reports?

BNone

H 1% to 5%
5% to 15%
H168% to 20%

@>20%

Of the respondents who do utilize credit reports as a hiring tool, a
combined 79% frequently do nof deny employment to candidates because
of these checks. Again, this may fly in the face of conventionat wisdom.
Only 4% of respondents said that they deny employment 20% of the time
or more based on credit reports.
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Demographics

Are you an EmployeeScreenIQ client?

BYss  ®No

How many peopie does your company empioy?

110100

101 to 250 15%

25110500 | 14%

3%

Over 5,000 §

501 to 1,000 12%

1601 to 2,500 10%

2,501 to 5,000
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With EmployesSereeniQ. you'll never warry about the quality, acturacy and comprehensivenass
af your criminal background searches. And you'l enjoy all of these critical bensiits:

+ Strict Oversight and Reporting Accuracy < A Better Candidate Exparience
& Data Protection and Security < Flaxibility and Costomization
¢ Rigorous Compliance and Best Practices < Award-Winning Client Service

i

Laarm more about EmployeeScreentQy:

About EmployeeScreenld

EmployeeScreenIQ helps employers make smart hiring decisions. The company
achieves this through a comprehensive suite of employment background
screening services including the industry's most thorough and accurate

criminal background checks, resume verification services and substance abuse
screening. EmployeeScreenlQ is accredited by the National Association of
Professional Background Screeners (NAPBS), a distinction earned by less than
two percent of ail employment screening companies. For more information, visit
www.EmployeeScreen.com.
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Westlaw

Page |

941 F.Supp.2d 884, 118 Fair Empl.Prac.Cas. (BNA) 188, 298 Ed. Law Rep. 278

(Cite as: 941 F.Supp.2d 884)

United States District Court,
S.D. Ohio,
Western Division.
Gregory WALDON, et al., Plaintiffs,
V.
CINCINNATI PUBLIC SCHOOLS, Defendant.

No. 112-CV-00677.
April 24, 2013,
Order Denying Motion to Certify Appeal May 28,
2013,

Background: After being discharged pursuant to a
state law that required the termination of school
employees who had been convicted of specified
crimes, former public school employecs, who were
African-American, filed suit, alleging disparate im-
pact employment discrimination in violation of
Title VII. School moved to dismiss for failure to
state a claim.

Holdings: The District Court, S. Arthur Spiegel,
Senior District Judge, held that:

(1} discharged employecs adequately pieaded a case
of disparate impact employ ment discrimination, and
(2} school failed to show that its practice was job
related and consistent with business necessity.

Motion denied.
West Headnotes
[1] Civil Rights 78 €=>1140

78 Civil Rights

7811 Employment Practices

78k1140 k. Disparate impact. Most Cited

Cases

“Disparate impact,” a type of Title VII employ-
ment discrimination, results from facially neutral
employment practices that have a disproportion-
ately negative effect on certain protected groups
and which cannot be justified by business necessity;

disparate impact does not require a showing of dis-
criminatory motive, since the claim is based on
statistical evidence of systematic discrimination.
Civil Rights Act of 1964, § 703(k)}(1)(A)i), 42
U.S.C.A, § 2000e-2(K)} DY{A)XI).

|2} Civil Rights 78 €51140

78 Civil Rights

7811 Employment Practices

78k1140 k. Disparate impact. Most Cited

Cases

Former public school employees, who were
discharged as a result of public school's implement-
ation of state law requiring termination of school
employees who had been convicted of specified
crimes, adequately pleaded a case of disparate im-
pact employment discrimination in violation of
Title VII; of the 10 employees terminated, nine, in-
cluding the plaintiffs, were African-American. Civil
Rights Act of 1964, § 703(k} D{A)(D), 42 US.C.A.
§ 2000e-2(k){1)(A)I).

|3} Civit Rights 78 €==1140

78 Civil Rights
7811 Employment Practices
78k1140 k. Disparate impact. Most Cited

Cases

Where facially neutral employment practice al-
tegedly has a disparate impact under Title VII, then
plaintiffs have alleged a prima facie case. Civil
Rights Act of 1964, § 703(k)(D(A)i), 42 U.S.C.A.
§ 2000e-2(K)( AN,

{4} Civil Rights 78 €1703
78 Civil Rights
78V State and Local Remedies

78k1703 k. Federal preemption. Most Cited
Cases

States 360 €18.49

360 States
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Page 2

941 F.Supp.2d 884, 118 Fair Empl.Prac.Cas, (BNA) 188,298 Ed. Law Rep. 278

(Cite as: 941 F.Supp.2d 884)

3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption
360k 18.45 Labor and Employment
360k 18.49 k. Discrimination; retaliat-
ory discharge. Most Cited Cases
State law need not “purport” to discriminate in
order to be trumped by Title VII. Civil Rights Act
of 1964, § 703(k)I}AXD), 42 US.CA. §
2000e-2(K) I A,

15] Civil Rights 78 €==1140

78 Civil Rights
7811 Employment Practices
78k 1140 k. Disparate impact. Most Cited
Cases

Civil Rights 78 €1529

78 Civil Rights

781V Remedies Under Federal Employment Dis~
crimination Statutes

78k1529 k. Defenses in general. Most Cited

Cases

Public school failed to show that its imple-
mentation of state law requiring termination of
school employees who had been convicted of spe-
cified crimes was job related and consistent with a
business necessity defense after Aftican-American
employees made a prima facie showing of disparate
impact employment discrimination under Title VIi;
policy operated to bar employment when plaintiffs’
offenses were remaote in time and they had demon-
strated decades of good performance, plaintiffs
posed no obvious risk due to their past convictions
and were valuable and respected employees, and
school could have raised questions with the state
board of education regarding the stark disparity it
confronted. Civil Rights Act of 1964, §
703k AN, 42 LLS.CAL§ 2000e-2(k ) THAXH

{6} Civil Rights 78 £€=51529

78 Civil Rights
781V Remedies Under Federal Employment Dis-

crimination Statutes
78k1529 k. Defenses in general, Most Cited

Cases

“Business necessity,” as a defense against a
prima facie showing of disparate impact employ-
ment discrimination, is a narrow concept, and nor-
malty an employment practice must have a manifest
relationship to the employment in question. Civil
Rights Act of 1964, § 703(k)(1XAXI), 42 U.S.C.A.
§ 2000e-2(k} H{AXI).

2

17} Federal Courts 170B £=53373

1708 Federal Courts
170BXVII Courts of Appeals
170BXVH{C) Decisions Reviewable
{70BXVH(C)4 Certification and Leave to
Appeal
[70Bk3372 Particular Actions and
Rulings
170Bk3373 k. In general. Most
Cited Cases
(Formerly 170Bk660.5)

Order denying public school's motion to dis-
miss former African-American employees’ Title VII
disparate impact claim based on their discharge un-
der state law that required the termination of school
employees who had been convicted of specified
crimes would not be certified for interlocutory re-
view; there was no significant difference of legal
opinion as to whether Title Vi1 liability extended to
implementation of facially neutral state mandates,
and an interlocutory appeal was as likely to cause
material delay as it is to cause material advance-
ment of the termination of the litigation. 28
US.C.AL § 1292(by; Civil Rights Act of 1964, §
701 et seq., 42 U.S.C.A. § 2000e et seq.

*885 David Scott Mann, Michael T. Mann, Cincin-
nati, OH, for Plaintiffs.

Mark Joseph Stepaniak, Ryan Michael Martin, Taft
Stettinius & Hollister, Cincinnati, OH, Daniel
Joseph Hoying, Cincinnati Public Schools, Cincin-
nati, OH, for Defendant.

© 2014 Thomson Reuters. No Claim to Orig, US Gov. Works.



Page 3

941 F.Supp.2d 884, 118 Fair Empl.Prac.Cas. (BNA) 188, 298 Ed. Law Rep. 278

{Cite as: 941 F.Supp.2d 884)

OPINION AND ORDER
S. ARTHUR SPIEGEL, Senior District Judge.

This matter is before the Court on Defendant
Cincinnati Public Schoels' Motion to Dismiss (doc.
6), Plaintiffs' Response in Opposition (doc. 7), and
Defendants' Reply (doc. 8). For the reasons indic-
ated herein, the Court DENIES Defendant's motion.

*886 L. Background

The state of Ohio enacted legislation, H.B. 190,
effective November 14, 2007, which amended Ohio
law to require criminal background checks of cur-
rent school employees, even those whose duties did
not involve the care, custody, or control of children
(doc. 1}. If an employee had been convicted of any
of a number of specified crimes, no matter how far
in the past they occurred, nor how little they related
to the employee's present qualifications, the legisla-
tion required the employee to be terminated (/d.).

Plaintiffs Gregory Waldon and Eartha Britton
both worked for many years and provided Defend-
ant Cincinnati Public Scheols with excellent service
(/d). In late 2008, Defendant discharged Plaintiffs
pursuant to the new law, based on criminal matters
that were decades old (/@) ' Both Plaintiffs are
African~American (/d. ). At the time of Plaintiffs'
discharge there was no exception allowing for
Plaintiffs to demonstrate rehubilitation so as to pre-
serve their employment (/d). "4 Defendant ter-
minated a total of ten employees, nine of whom
were African—~American.

FNI. In 1977, Plaintiff Gregory Waldon
was found guilty of felonious assault and
incarcerated for two years {doc. 1). De-
fendant's civil service office supported
Waldon in proceedings before the Ohio Pa-
role Board, indicating it would be happy to
offer Waldon employment, which it did in
early 1980 (/d.). Waldon worked for nearly
thirty years for Defendant, most recently as
a “‘systems monitor,” with no contact with
school children (/). Waldon's perform-
ance was excellent and of value to Defend-
ant and to the public (/d.).

Plaintiff Eartha Britton was convicted in
1983 of acting as a go-between in the
purchase and sale of $5.00 of marijuana
{Id.). She worked for Defendant for
eighteen years as an instructional assist-
ant {/d.).

FN2. However, after their termination the
rule was amended so as to allow those in
Plaintiffs' shoes to demonstrate rehabilita-
tion. 0.A.C. 3301-20-03. In fact,
Plaintiffs were both eligibie to apply for
reemployment, but did not.

Plaintiffs bring claims for racial discrimination
in violation of federal and state law, contending
their terminations were based on state legislation
that had a racially discriminatory impact (doc. 1).
Defendant filed the instant motion to dismiss, con-
tending Plaintiffs have failed to state a claim for
which relief can be granted, essentially because it
was merely complying with a state mandate {doc.
6). Plaintiffs have responded, and Defendant has
replied (docs. 7, 8) such that this matter is ripe for
decision,

I Applicable Legal Standard

A motion to dismiss pursuant to Federal Rule
of Civil Procedure 12(b}(6) requires the Court to
determine whether a cognizable claim has been
pled in the complaint. The basic federal pleading
requirement is contained in Fed.R.Civ.P. 8(a),
which requires that a pleading “contain ... a short
and plain statement of the claim showing that the
pleader is entitled to relief.” Wesrluke v. Lucus, 537
F.2d 857, 838 (6th Cir.1976); Lrickson v. Pardus.
551 U.S. 89. 127 S.Ct. 2197, 167 L.Ed.2d 1081
(2007), In its scrutiny of the complaint, the Court
must construc all well-pleaded facts liberally in fa-
vor of the party opposing the motion. Schewer v.
Rhodes, 416 U8, 232, 236, 94 S.Ct. 1683, 40
L..Ed.2d 90 (1974). A complaint survives a motion
to dismiss if it “contain[s] sufficient factual matter,
accepted as true, to state a claim to relief that is
plausible on its face.” Courie v. dlcoa Wheel &
Forged Products. 577 F.3d 623, 629-30 (6th
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Cir.2000), quoting Asheroft v. lgbal. 536 U.S. 662,
129 §.C1, 1937, 1949, 173 L..Ed.2d 868 (2009), cit-
ing Bell Atluntic Corp. v, Twombly, 550 U.S. 544,
127 S.Ct, 1955, 167 L.Ed.2d 929 (2007).

*887 A motion to dismiss is therefore a vehicle
to screen out those cases that are impossible as well
as those that are implausible. Courie. 577 F.3d at
629-30, citing Robert G. Bone, Twombly, Fleading
Rules. and the Regulation of Court Aceess. 94
TOWA L. REV. 873, 88790 (2009}, A claim is fa-
cially plausible when the plaintiff pleads facts that
allow the court to draw the reasonable inference
that the defendant is fiable for the conduct alleged.
Igbal, 129 S§.Ct. at 1949, Plausibility falls some-
where between probability and possibility. /d.. cit-
ing Tvombly, 330 U.S. at 537, 127 5.Ct 1935, As
the Supreme Court explained,

“In keeping with these principles a court consid-
ering a motion to dismiss can choose to begin by
identifying pleadings that, because they are no
more than conclusions, are not entitled to the as-
sumption of truth. While legal conclusions can
provide the framework of a complaint, they must
be supported by factual allegations. When there
are well-pleaded factual allegations, a court
should assume their veracity and then determine
whether they plausibly give rise to an entitlement
to relief.” /d. at 1930,

The admonishment to construe the plaintiffs
claim liberally when evaluating a motion to dismiss
does not relieve a plaintift of his obligation to satis-
fy federal notice pleading requirements and allege
more than bare assertions of legal conclusions.
Wright, Miller & Cooper, Federal Practice and Pro-
cedure: § 1357 ar 596 (1969). “In practice, a com-
plaint ... must contain either direct or inferential al-
legations respecting all of the material elements [in
order] to sustain a recovery under some viabie legal
theory.™ Car Carriers. Inc. v. Ford Motor Co., 745
F.2d 1104, 1106 (7th Cir.1984), quoting In Re: Ply-
waod Antitrust Livigation. 055 F.2d 627, 641 {Sth
Cir.1981); Wright. Miller & Cooper. Federal Prac-
tice and Procedure, § 1216 at 121-23 (1969). The

United States Court of Appeals for the Sixth Circuit
clarified the threshold set for a Rule 12(b)(6) dis-
missal:

[Wie are not holding the pleader to an impossibly
high standard; we recognize the policies behind
Rufe 8 and the concept of notice pleading. A
plaintiff will not be thrown out of court for fail-
ing to plead facts in support of every arcane ele-
ment of his claim. But when a complaint omits
facts that, if they existed, would clearly dominate
the case, it seems fair to assume that those facts
do not exist.

Scheid v. Fanny Former Candy Shops, Inc.,
859 F.2d 434, 437 (6th Cir, 19883,

H1. Discussion

Defendant contends the Court should dismiss
Plaintiffs’ Complaint because it simply followed
Ohio law when it terminated Plaintiffs’ employment
(doc. 6). Defendant contends it maintained no par-
ticular employment practice that caused a disparate
impact, and that it was a business necessity for it to
follow Ohio law (/d). Defendant further argues
should this case proceed, it will be in the position
of defending a criminal records poficy it had no
role in creating (/d.). Moreover, Defendant argues it
had no way of knowing whether the facially-neutral
criminal records requirement resulted in a statewide
disparate impact (/d.). Finally, Defendant indicates
its efforts in assisting Waldon with his release on
parole some thirty years ago, shows it harbored no
animus toward him, and that but for the state man-
date, Waldon would not have been let go (/).

Plaintiffs respond that Title VII trumps state
law, such tbat their terminations amount to
“unlawful employment practices™ based on dispar-
ate impact (doc. 7). Compliance with a state law,
according to Plaintiffs, is no defense, because a vi~
olation is a violation (/d.). In plaintiffs' view, *888
whether Defendant was complying in good faith to
state law goes to the remedy the Court should ulti-
mately craft, and not to whether the terminations
were in violation of Title VI (/d').

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works,
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The parties devote substantial argument in their
briefing as to the question of whether it is even pos-
sible to attack a facially-neutral policy based on a
state mandate. In Defendant's view, Title VI does
not require preemption of a facially neutral state
taw unless such law “purports” to discriminate
{doc. 6, citing 42 U.S.C. § 2000e-7). Plaintiff re-
sponds that such interpretation ignores language re-
garding “the doing of any act ... which would be an
untawful employment practice,” and is inconsistent
with the purposes of Title VI (/d. citing 42 U.S.C.
§ 2000h-4). Moreover, Plaintiff cites Ridinger v
Cleneral Motors Corp., 325 F.Supp. 1089 at 1094
(5.D.0hio, 1971} in which the Court noted that
Congress “intended to supersede all provisions of
State law™ which are inconsistent with Title VIL

The Supreme Court has recognized two distinct
types of Title VII employment discrimination:
“disparate treatment,” and “‘disparate impact.” Dis-
parate treatment is not alleged in this matter, as it is
based on proof of discriminatory motive. Plaintiffs
do not contend Defendant intentionally fired them
because of their race; Defendant indicates Plaintiffs
were good employees and it only fired them due to
the state mandate.

{{] Disparate impact results from facially neut-
ral employment practices that have a disproportion-
ately negative effect on certain protected groups
and which cannot be justified by business necessity.
Iniernational  Bhd. of Teamsters. 431 US. at
335-36 n. 15, 97 S.Ct. 1843 (1977). Unlike dispar-
ate treatment, disparate impact does not require a
showing of discriminatory motive, since the claim
is based on statistical evidence of systematic dis-
crimination. /. The classic example of such a
claim arose in Griges v. Duke Power Cao., 401 ULS.
424, 91 S.Ct. 849, 28 L.13d.2d 138 (1971}, in which
the Defendant required employees to have high
school diplomas and pass intelligence tests as a
condition of employment in or transfer to certain
jobs. Although the practice appeared neutral on its
face, its effect was to freeze the status quo such that
African-American employees were disqualified at a

higher rate and the practice had no real relationship
to successful job performance.

[2}{3}{4] The Court finds no question that
Plaintiffs have adequately plead a case of disparate
impact. Although there appears to be no question
that Defendant did not intend to discriminate, intent
is irrelevant and the practice that it implemented al-
legedly had a greater impact on African~Americans
than others, The Court rejects Defendant's view that
the state law must “purport™ to discriminate in or-
der to be trumped by Title VII. Such a view would
gut the purpose of Title VII, and would run con-
trary to Griggs, as well as subsequent authorities in
which state mandates were challenged. Palimer v,
General Mills, 513 F.2d 1040 (6th Cir.1975),
Gulino v. New York Stute Ldduc. Dept., 460 F.3d
361, 380 (2d Cir.2006). Where, as alleged here, a
facially-neutral employment practice has a dispar-
ate impact, then Plaintiffs have alleged a primu

Jacie case.

[5]i6] An employer may defend against a
prima fucie showing of disparate impact only by
showing that the challenged practice is “job related
for the position in question and consistent with
business necessity.” 42 U.s.C. §
2000e-2(k)( 1) A)1). Plaintiff correctly signals that
“business necessity™ is a narrow concept, and that
normaltly an employment practice must have a
manifest relationship to the employment in question

S.Ct. 849). However, here the employment practice
did not *889 scek to measure technical aptitude or
ability but served as an ultimate bar to employment
due to some prior unfawful act committed by the
employees. Courts have viewed this sort of exclu-
sion differently. Donglus EI v, Southeastern
Pennsylvania Transportation Authorine. 479 F.3d
232, 24245 (3d Cir.2007) {criminal conviction hir-
ing policies concern the management of risk, a
policy making distinctions among crimes upheld);
Ahmed v Kmarr, Sears, No. 08-CV-10454, 2008
WL 4683440, at *4-5, 2008 U.S. Dist. LEXIS
114937, fu. 1 *6 (E.D.Mich., October 2, 2008)
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{noting husiness necessity defense could apply to
crimminal conviction policy since it appears to distin-
guish between applicants that pose an unacceptable
level of risk and those that do not); EEOC v, Caro-
Haa  Ireight Carriers Co. 723 FSupp. 734
(S.D.Fla. 1989y {upholding policy barring those
with prior theft records from truck driver position;
decided under definition of “business necessity”
abrogated by statufe as explained in Douglas L1,
479 F.3d 232, 241y and Buck Green v, Missouri
Pacific Raifroad Co., 523 F.2d 1290 (8th Cir. 1973}
{Defendant enjoined from using eriminal convic-
tions as an absolute bar to employment).

The Court finds instructive the analysis of the
Eighth Circuit in Buck Green, 323 F.2d 1290, 1296,
The Buck Green court examined the Supreme
Court's decision in MeDonnell Donglas Corp. v
Green, 411 1S 792, 93 S.Cr. 1817, 36 L.Ed.2d
G668 (1973}, noting that the high court made a dis-
tinction between the Griggs sort of neutral testing
requirements that had a disparate impact and the
case where the applicant had engaged in a seriously
disruptive act. Justice Powell's opinion for a unan-
imous court added a caveat to its holding with these
words:

Petitioner {McDonnell Douglas] does not seek his
[Green's] exclusion on the basis of a testing
device which overstates what is necessary for
competent performance, or through some siweep-
ing disqualification of all those with any past re-
cord of unlavwfid behavior, however remote, in-
substaniial. or unrelated (o the applicants's per-
sonal qualifications ax an employee. 411 US. at
800, 93 8.Ct. 1817 (emphasis added).

The Buck Green decision perceived such com-
ment “to suggest that a sweeping disqualification
for employment resting on solely past behavior can
viotate Title VI where that employment practice
has a disproportionate racial intpact and rests upon
a tenuous or insubstantial basis.” 523 F.2d at 1296,

The Court finds the policy at issue in this case
a close call. Gbviously the policy as applied to seri-

ous recent crimes addressed a level of risk the De-
fendant was justified in managing due to the nature
of its employees’ proximity to children. However,
in relation to the two Plaintiffs in this case, the
policy operated to bar employment when their of-
fenses were remote in time, when Plaintiff Britton's
offense was insubstantial, and when both had
demonstrated decades of goad performance. These
Plaintiffs posed no obvious risk due to their past
convictions, but rather, were valuable and respected
employees, who merited a second chance. “To deny
job opportunities to these individuals because of
some conduct which may be remote in tinie or does
not significantly bear upon the particular job re-
quirements is an unnecessarily harsh and unjust
burden.” Buck Green, 523 F.2d at IZQR.H\J Under
these circumstances, the *890 Court cannot con-
clude as a matter of law that Defendant's policy
constituted a business necessity.

FN3. The Court further notes that though
the Equal Employment Opportunity Com-
mission Guidelines are not entitled to great
deference, Section 605 of its Compliance
Manual addresses the issue of arrest and
conviction records. It states that an applic-
ant may be disqualified from a job based
on a previous conviction only where the
employer takes into  consideration the
nature of the job, the nature and the seri-
ousness of the offense, and the fength of
time since it occurred.

Moreover, the Court cannot conclude that De-
fendant was compelled to implement the policy,
when it saw that nine of the ten it was terminating
were African—-American. As stated above, Title Vil
trumps state mandates, and Defendant could have
raised questions with the state board of education
regarding the stark disparity it confronted.

IV. Conclusion

Having reviewed this matter, the Court con-
cludes that Plaintiffs' Complaint raises plausible al-
legations of disparate impact discrimination. De-
fendant's implementation of the state mandate, as

© 2014 Thomson Reuters. No Claim to Orig, US Gov. Works.
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alleged, could very well amount to a violation of
Title VII. Accordingly, the Court DENIES Defend-
ant Cincinnati Public Schools’ Motion to Dismiss
{doc. 6).

SO ORDERED.

OPINION AND ORDER
This matter is before the Court on Defendant
Cincinnati Public Schools’ Motion to Certify Order
for Immediate Appeal (doc. 18), Plaintiffs' Memor-
andum in Opposition (doc. 21), and Defendant's
Reply (doc. 22). For the reasons indicated herein,
the Court DENIES Defendant's motion,

I. Background

The Court recently issued an Order denying
Defendant’s Motion to Dismiss (doc. 16), and in the
instant motion, Defendant seeks an immediate in-
terlocutory appeal of such decision (doc. 21). In its
Order the Court found Plaintiffs had adequately
pleaded a casc for disparate impact employment
discrimination where Defendant implemented a
policy requiring the termination of employees with
particular criminal records (doc. 16). The Court
noted that nine of the ten employees that Defendant
discharged pursuant to the policy were Afric-
an-American {/d.). The Court further found ques-
tionable any legitimate business justification where
Plaintiffs' offenses were extremely remote in time,
where Plaintiff Britton's offense was insubstantial,
and where both had demonstrated decades of good
performance (/d.).

Defendant contends the Court should certify its
Order for immediate appeal pursuant to 28 U.S.C.
1292(b) because its termination of Plaintiffs was
compelied by a facially neutral state statute (doc.
22} It contends it will argue on appeal that it can-
not be held liable under Title VIl when it was
merely complying with a state mandate (/d).
Plaintiffs respond that in their view Defendants
meet none of the statutory requirements for inter-
locutory review, and as such, the Court should deny
Defendant's motion (doe. 21).

H. The Applicable Standard
Section 1292(b) provides in pertinent part:

When a district judge, in making in a civil action
an order not otherwise appealable ... shall be of
the opinion that such order involves a controlling
question of law as to which there is a substantial
ground for difference of opinion and that an im-
mediate appeal from the order may materially ad-
vance the ultimate termination of the litigation,
he shall state so.

28 ULS.C. § 1292¢h). The Supreme Court has
stated, “{r]outine resort to § 1292(b) requests would
hardly comport with Congress’ design to reserve in-
terfocutory review for “exceptional® cases while
generally *891 retaining for federal courts a firm fi-
nal judgment rule.” Caterpillar (ne. v. Lewis, 519
U.S. 61,74, 117 S.Ct. 467, 136 L.Ed.2d 437 (1996)
. In the Sixth Circuit, “[rJeview under § 1292(b) is
granted sparingly and only in exceptional circum-
stances.” I re Cite of Memphis, 293 F.3d 345 at
350 {6th Cir.2002).

TH. Discussion

[7] Defendant argues the Court's Order in-
volves a controlling question of law, that is, the
question of whether an employer can be held liable
for disparate impact fitigation where it was com-
pelled to terminate employees by a facially neutral
state statute (doc. 18). Plaintiffs respond this is not
a pure question of law, because there are facts to be
discovered that could affect Defendant's liability:
whether Defendant took note of the disparity it con-
fronted, whether it communicated with the state
board of education, what actions it took after the
rules were changed so Plaintiffs could demonstrate
rehabilitation, and whether Plaintiffs applied or
were considered for re-employment (doe. 21).

The second prong of the statute requires that
there be substantial grounds for a difference of
opinion regarding the relevant legal issue. Defend-
ant cites to the fact that the Solicitor General from
the last presidential administration filed a brief cri-
ticizing the decision in Gulino v, New York State

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works,
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Fodue. Dept., 460 F.3d 361 (2nd Cir.20006), the only
retevant authority holding that compliance with
state law was not a defense to Title VI Hability
(docs. 18, 22). Plaintiffs respond that the Solicitor
General conceded the Gulino decision did not con-
flict with any Supreme Court or court of appeals
decision (doc. 21). Plaintiffs further argue that De-
fendants contend this is an issue of first impression
in the Sixth Circuit, and that the fact an issue is one
of first impression “does nothing to demonstrate a
difference of opinion as to the correctness of the
ruling”™ (/d. quoting U.S. v. Adas Lederer Ca., 174
F.Supp.2d 666 at 669 (S.1D.Ohio, 2001)).

The final statutory requirement is that an inter-
locutory appeal would materially advance the ter-
mination of the litigation. Plaintiffs essentially con-
cede that, as in any case, an appeal could cut both
ways depending on the outcome of any appeal—but
that if the Court's Order were affirmed, the main
impact would be a delay in justice {doc, 21). De-
fendant contends Plaintiffs concerns about delay
are “disingenuous,” because Plaintiffs filed this
lawsuit in 2012 after being terminated in 2008, and
they were eligible for re-employment since Septem-
ber 2009 {doc. 22).

Having reviewed this matter, the Court does
not find this case one of such exceptional circum-
stances so as to merit interlocutory review. Cater-
pitlar tnc. vy, Lewis, S19 US, 61, 74, 117 S.Ct 467,
136 L.Ed.2d 437 (1996), fn re City of Memphis,
293 F.3d 345 at 350 (6th Cir.2002). I anything, the
exceptional circumstances of this case are that
Plaintiffs, long-serving good employees, were
among the nine out of ten African-American em-
ployees Defendant terminated under the policy.

Although it may be a close guestion whether
there is a controlling question of law at issue, the
Court simply finds no significant difference of fegal
opinion as to whether Title VII liability extends to
implementation of facially neutral state mandates.
The only relevant legal authority answers in the af-
firmative, and the fact this is an issue of first im-
pression does not constitute grounds for inter-

locutory appeal. Gulino. 460 F.3d 301, Atlas Leder-
er C'o., 174 F.Supp.2d at 669. Mareover, as noted in
its Order, the Court's conclusion is consistent with
the language of Justice Powell in McDonnell
Douglas Corp. v. Green, 411 U.S, 792, 806, 93
S.Cr 1817, 36 L.Ed.2d 668 (1973), as explained by
the Eighth Circuit in *892Buck Green v. Missouri
Pacific Railroad Co. 523 F.2d 1290 at 1296 (8th
Cir.1975) (“a sweeping disqualification for employ-
ment resting on solely past behavior can violate
Title VII where that employment practice has a dis-
proportionate racial impact and rests on a tenuous
or insubstantial basis.”)

Finally the Court finds well-taken Plaintiffs'
position that an interlocutory appeal is as likely to
cause material delay as it is to cause material ad-
vancement of the termination of the litigation, The
Court  rejects Defendant's  characterization of
Plaintiffs' concerns about delay as “disingenuous.”
The record does not show Plaintilfs have slept on
their rights, but to the contrary that they have made
repeated efforts in other judicial fora to address
their terminations. There is no record evidence that
Defendant ever alerted Plaintiffs they were re-
eligible for rehire, or that Plaintiffs knew of such
possibility to demonstrate rehabilitation as of
September 2009,

Accordingly, the Court does not find that De-
fendant has established a basis for interlocutory re-
view pursuant to 28 U.S.C. § 1292(b), and therefore
it DENIES Defendant Cincinnati Public Schools'
Motion to Certify Order for Immediate Appeal
{doc. 18).

SO ORDERED.

$.D.Ohi0,2013.

Waldon v. Cincinnati Public Schools

941 F.Supp.2d 884, 118 Fair Empl.Prac.Cas.
(BNA) 188, 298 Ed. Law Rep. 278

END OF DOCUMENT
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Chairman WALBERG. Without objection, the item will be entered.

Mr. COURTNEY. In addition, I would like to enter the Wall Street
Journal article of February 9. The title is “EEOC Sues Less, but
Tactics Draw Flack.” Again, which shows kind of the discussion
here today. Which is that, clearly, the numbers show that, you
know, the notion that there is like this avalanche of litigation out
there in fact just is not sustained by a true analysis of 2013 data.
But there is—the tactics are being criticized, and that is certainly
what is happening here today.

But again, I think this article shows some balance which, again,
the fact that we don’t have the agency, the party defendant to some
of the claims that are being made present here today, unfortu-
nately we have to rely on a third party. So again, I would ask that
the Wall Street Journal article—

[The information follows:]
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LAWY JOURNAL

HTTP://ONLINE.WSJ.COM/NEWS/ARTICLES/SB100014240527023038745045793732
74123953040

EEOC Sues Less, but Tactics Draw Flak

ACOB GERSHMAN

hich was accused

of faiting to protect female workers from ociated Press

Far fewer companies these days are getting sued by the federal government for employment
discrimination. But that doesn't mean employers and the Equal Employment Opportunity

Commission are getting along.

The federal agency that enforces laws against job discrimination is extracting more monetary awards
from companies than ever before. In the fiscal year ended Sept. 30, private-sector emplovers shelled
out a record $372 million in negotiated settlements to resolve complaints and ward off potential

litigation.

Discrimination complaints have begun to ebb after peaking just below 100,000 a vear after the
financial crisis, as layoffs fueled grievances. They totaled about 94,000 in 2013, still well above

historical averages, buoyed by a record number of complaints by employees alleging illegal



218

retaliation for such things as complaining about discrimination or requesting special

accommodations.

0

tin the past year, workers filed 38,539 retaliation complaints, roughly 700 more than in 2012 and 70%

more than they did a decade ago.

Employees who otherwise might have been reluctant to come forward have been emboldened by the
EEO
Washington lawyer for the Employment Law Group who represents victims of workplace retaliation.

C. which has shown a willingness to crack down on such behavior, says R, Scott Oswald, a

Mr. Oswald expects the trend to continue, despite a U.S. Supreme Court ruling tast year that raised
the hurdle for bringing such ¢laims in front of juries. "While if's harder for a jury to accept the
concept that discrimination is alive and well in 2013 and 2014, they get the fact that employers
retaliate when an emplovee discloses what they in good faith believe is discrimination.” Mr, Oswald

said.

The EEOC had a number of high-profile successes last vear, but the agency also took some bruises.

e most contentious cases had to do with so-called "systemic® investigations.

That i what the EEOQC calls its more sweeping probes of companies suspected of engaging in a
pattern of Hllegal practices, sometimes involving dozens of alleged victims, The ELOC has made

such cases a priority.

"You're resolving a big problem at one time, instead ot looking at this charge or that charge.” said

Nicholas Inzeo, the director of the EEOC's Office of Field Programs.

Rut the more expansive cases have attracted complaints from defense attorneys about the agency's

tactics,

“{t appears that the EEOC may have initiated more complex employment litigation matters than its

staff can manage or adequately supervise,” wrote Charles I, Knapp, an employment litigator at
Faegre Baker Daniels LLP. i a widely circulated essay in November for Law360, a legal trade

publication,

"1t's not about winning or losing.” Mr. Kuapp said in an interview, "It's about whether they're

exceeding their mandate as a federal agency and the methods that they're using.”

“The EEOC is engaging in these overreaching, open-ended investigations that go bevond the

individuat charge of discrimination or issue they're investigating,” he said. Such an approach, Mr.
Knapp said. is "causing employers across the country incredible expense and unnecessary business

disruption.™
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He hughlighted several cases fast vear in which judges rebuked the EEOC for failing to substantiate
QC to pa

expenses and costs 10 CRST Van Expedited Inc.. a trucking company accused of failing to protect

its clahms, A tederal judge in lowa last vear ordered the EE 4.7 million in attorneys’ fees,

hundreds of its female employees trom sexual harassment.

All of the government's claims in the Tawsuit were dismissed or withdrawn, many for fack of
evidence and others on procedural grounds. “The EEOC cannot avoid Hability for attorneys' fees

simply by artfully crafting a complaint using vague language to hide [rivolous allegations,” U.S.

District Judge Linda R. Reade wrote in her ruling. The EEOC has appealed the decision to the Eig

LS. Circuit Court of Appeals.

An Atlanta magistrate judge dealt the agency another blow last year by refusing to enforce a
subpoena against a Georgia mursing company accused of diseriminating and retatiating against home-
health aides because they were black, disabled, older or had a pre-existing genetic condition.

The judge said the EEOC had conducted an "inappropriate,” FBI-like raid ol the company and
expressed alarm that the worker who filed the charge against the company "is not disabled. is under
age 4. has no pre-existing genetic conditions and is Caucasian.” The judge called the agency's

actions a “misuse of' its authority "

P. David Lopez. general counsel tor the commission, said the complaints about the agency

overreaching distorts the EEOC's record. He pointed to a $240 million verdict that a jury handed

down last vear against a turkey plant tor subjecting 32 "intellectually disabled” workers to pay
discrimination and verbal abuse.
The award against Hill Country Farms Inc., the largest in ageney history. shrank to $1.6 million

because of a statutory cap on damages.

"When we experience litigation Josses, as with our victories, we hold ourselves accountable and seek
to glean lessons fearned i order to move our mission forward,” Mr. Lopez wrote last month in
response to Mr, Knapp's essay. He said the EEOC's overall effort against workplace diserimination

"has heltped the country move in the vight direction.”

Bipger cases have helped the agency punch above its weight, said Steven Pearliman, co-head of the

whistle-blowing and retaliation practice group at Proskauver Rose LLP.

With an annual budget shy of $400 miltion, the EEOC is a small agency by Washington standards.
Over the past decade. it has shed about 15% of'its full-time employees due to hiring freezes and

attrition.
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"i's not just saber-rattling anvimore” Mr. Peariman said.” The ELOC has shown that it means

business." Mr. Pearlman said.

Write to Jacob Gershman at jacob. gershman d'wsi.com
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Chairman WALBERG. Without objection—

Mr. COURTNEY.—the record.

Chairman WALBERG.—it will be entered.

Mr. COURTNEY. Now, Ms. Ifill, you described, again, the fact that
prejudice and discrimination still exists in this country, sadly. And,
frankly, we have had some sad examples of that in the media, with
Mr. Sterling out in California, the Nevada rancher. But again,
there, in fact, are many, many instances where EEOC’s role, even
50 years later, is still, you know, very important to the great
strength of this country, which is the diversity of its population.

But one thing I also think is important to note is that, you know,
this agency is not growing like Topsy. In terms of the staffing of
the agency, it is actually smaller than it—today than it was even
in a short time ago. And I was wondering if, again, you could sort
of confirm that in terms of your experience with the department.

Ms. IFILL. Yes, indeed, that is correct. And as I alluded to in my
testimony, the complaints that are being received by the EEOC re-
main still, sadly, at a very high level. And so the agency is really
charged with figuring out how to address the thousands of com-
plaints that they receive with, in fact, a very limited staff.

You know that the statute requires the EEOC to engage in con-
ciliation first, which they do. And you also probably know that, cer-
tainly, the figures that we have been able to identify demonstrate
that the vast majority of cases in which the EEOC participates are
resolved through conciliation or through settlement, and a very
small fraction actually involve cases that go to trial or are litigated.

And so the EEOC, at least from our view, is doing precisely what
the statute required it to do. Which is to, the first line of attack,
attempt to resolve problems of discrimination in the workplace
without litigation. With regard to that litigation record, well, I am
a little cautious about cherry-picking through a record to determine
whether, in fact, the EEOC is unsuccessful, as has been suggested
by some of the testimony here. In fact, if you look at the last year
and the cases that have gone to trial, the EEOC has won nine of
10 jury trials. I can tell you, as the leader of a civil rights organiza-
tion, it is not an easy thing to win a jury trial in an employment
discrimination case. But the EEOC has won nine of the 10 of them.

If T might, I wanted to say something about just the comment
that was made earlier about background checks. Am I out of time?

Chairman WALBERG. Let’s reserve. The time is up. I thank the
gentleman. I now recognize myself for 5 minutes of questioning.

Going back to the issue, Mr. McCracken, of a safe harbor.
EEOC’s enforcement guidance says that if a state law requiring a
criminal background check is inconsistent with the guidance, com-
plying with the state law will not shield an employer from Title VII
liability. Nor will complying with the guidance necessarily protect
an employer from tort liability for negligently hiring a person who
goes on to commit a crime against the customer, as in the case of
Ms. Weaver. In your opinion, what would be an appropriate safe
harbor in relationship to these guidances?

Mr. McCRACKEN. Well, we certainly think that it would be ap-
propriate when there is a direct conflict between different levels of
government in terms of a requirement on a company that there be
a safe harbor until those various levels of government can work out
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their dispute. But it—we don’t think it should be worked out by
putting, essentially, small companies in a vise and hearing dif-
ferent things from different parts of the government.

So I—we think that it would be appropriate for the EEOC to cre-
ate an exception or a carve-out in that particular circumstance.
And then proceed to work out the disagreement with the state or
the city or whomever else has that requirement.

Chairman WALBERG. Okay. But there isn’t that possibility now,
as you under—

Mr. McCRACKEN. That is not my understanding.

Chairman WALBERG. There is no flexibility there.

Ms. Olson, you are shaking your head.

Ms. OLsoN. That is correct. The EEOC has made that very clear.
In fact, there is a lawsuit that has been brought by the state of
Texas in connection with that specific issue. And the EEOC’s re-
sponse to the state of Texas’ concern regarding conflicts between
state law and the EEOC guidance has been you can’t sue based on
the guidance; it doesn’t have the force of law. Leaving employers
in a quandary of being potentially subject to significant litigation,
as we have discussed today, where the EEOC is actually pushing
enforcement of the theories and the guidance and yet, at the same
time, potentially being subject to state litigation and litigation by
private parties if it doesn’t do the background checking that is re-
quired under state law.

Chairman WALBERG. So the costliness of that to the employer en-
courages them to just back away.

Ms. OLsON. Right.

Chairman WALBERG. Let me go on, Ms. Olson. Beginning in
1996, the EEOC delegated litigation authority decisions to its office
of general counsel. We expressed concern and questions about that
when we had the EEOC in front of us last year. In 2012, EEOC
reinforced a delegation of litigation decisions to the general coun-
sel, with three exceptions. These three exceptions are not always
clear, and still allow the general counsel considerable discretion as
to which cases to bring before the commission for a vote. Do you
believe this delegation of litigation authority affords the general
counsel too much discretion, and why?

Ms. OLSON. I do believe it does. The extent of delegation to the
general counsel, and then the further delegation by the general
counsel to the district offices, represents a retreat from the respon-
sibilities that both the commissioners, as well as the general coun-
sel were confirmed to carry out.

In this context, there is no question that litigation is policy. The
policy of the EEOC is more often than not established by the cases
it brings. We have heard, today, testimony universally from wit-
nesses that litigation is important; an important policy issue, as
well as an important enforcement issue, for the EEOC.

These are the decisions that are properly within the purview of
the confirmed commissioners, not bureaucrats that are spread
throughout 15 different offices. And if you look at the history of the
EEOC during the years 2000 to 2005, EEOC commissioners con-
firmed, or initiated and authorized, litigation in approximately 75
to 80 cases per year. If you look back to the years 2010, 2011 and
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2012 the record makes clear they have—in those three years com-
bined only authorized litigation in 15 cases.

Chairman WALBERG. So hence, possibly, the Wall Street Journal
article, which gives a, I would say, clear misrepresentation of the
purpose of the EEOC and how it is being carried out, and doesn’t
note that it has become more bureaucratic with the office of gen-
eral counsel doing the litigation. Am I correct?

Ms. OLSON. Another great example are the two recent cases that
were brought by the EEOC with respect to criminal background
checks: the BMW case and the Dollar General case. In both those
cases, those employers are being sued on an alleged theory that
there is a disparate impact because the employers did not do indi-
vidualized assessments and are being criticized for not having done
individualized assessments in those cases. And yet Commissioner
Berrien, on behalf of the EEOC, has said individualized assess-
ments are not required. A complete disconnect between policy and
litigation.

Chairman WALBERG. Okay, thank you. My time has expired.

I recognize Mr. Takano for your 5 minutes.

Mr. TAKANO. Thank you, Mr. Chairman.

Ms. Ifill, would you like to—I would like to give you some time
to comment on the background check response.

Ms. IFiLL. Thank you, very much. I wanted to respond because
I want to make clear that neither criminal background checks nor
guidance or standards that relate to how to properly use criminal
background checks are entirely new. The guidance that was devel-
oped and promulgated by the EEOC actually is based on law that
comes out of federal courts dating back to 1975. The guidance that
the EEOC offers as it relates to criminal records and criminal back-
ground checks, as I said earlier, neither discourages or suggests
that background checks of this sort should not be used.

Instead, what it does is it provides precisely what the word says,
“guidance” to assist, support and help employers figure out how to
properly use that information. It draws a distinction between, for
example, records of arrest and records of conviction. It suggests
that when there is a conviction on the record the employer should
engage in what is being called an “individualized assessment,”
which sounds incredibly onerous but, in fact, actually consists of
three common sense factors.

That finding a conviction on record, the employer should ask
three questions. One, what was the nature and gravity of the of-
fense or conduct for which the conviction was received. Two, what
is the amount of time that has passed since the offense or conduct
and/or completion of the sentence. And three, what is the nature
of the job held or sought.

In the circumstance we heard described earlier with the tragic
death of Susan Weaver, for example, knowing that the job requires
people to enter a home would be a relevant factor. The fact that
there was a conviction on the record for a violent crime would be
a relevant factor. The time distance between the crime and the em-
ployment would be a relevant factor.

Earlier, Mr. McCracken suggested that it is not logical for em-
ployers to exclude employees based on these records if, in fact, the
crime is not relevant. But it does happen. We represent a woman
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named Barbara Harrison. Right now in Texas, a 58-year-old grand-
mother who applied to be a school crossing guard, when her back-
ground check was done, a charge came up from 40 years earlier of
a fight she had with another girl when she was 18 years old. And
despite the fact that Ms. Harrison has worked for the city of Dallas
for 28 years, the job offer that had been extended to her to serve
as a school crossing guard was withdrawn.

And the guidance is meant to help employers make distinctions
between those kinds of situations and the situations that appro-
priately require the exclusion of a potential employee.

Mr. TARKANO. Thank you, Ms. Ifill. The example just brought up
sort of resonates with some of the findings I have had traveling
through my district, speaking to both employers and frustrated
prospective employees. That sort of disparity between—I mean,
that is also a common sense instance. I mean, Ms. Bone, you talk
about representing common sense, and I recognize the common
sense that your represent. But I think we could agree that a situa-
tion of a 40-year-old offense, I mean, much time has passed. I
mean, these are reasonable guidelines and standards.

Are we—you know, Ms. Ifill, I have become aware that many
states, at least 12 states, have adopted much of—in their laws gov-
erning this topic of background checks, the guidelines of the EEOC.
And so the conflict between states and federal government that Mr.
McCracken talks about is the trend seems to be moving toward
adopting what you have just, let’s say, are common sense guide-
lines. Can you comment on that?

Ms. IFiLL. Twelve states and 60 jurisdictions have adopted ban
the box rules, the idea being to move the issue of background
checks further in the process of employment. We all know that this
country is hurting. That workers, potential workers, are hurting.
And the effort here is to ensure that those who deserve a fair
chance at a job have an opportunity to get that job without being
excluded based on records that are irrelevant to the job, charges
that are too old and that do not pose or demonstrate that the em-
ployee poses a danger.

And so many states have recognized this. And increasingly, busi-
nesses are recognizing this as well. Target, as you may know, has
decided to ban the box. That is, the box that asks about criminal
records early in the application process, and instead moves it to
later where the employer has an opportunity to engage in the kind
of assessment that the EEOC guidelines suggest.

Mr. TAKANO. Thank you.

I believe my time is up, Mr. Chairman.

Chairman WALBERG. Thank you.

I recognize now the gentleman from North Carolina, Mr. Hudson.

Mr. HuDsoON. Thank you, sir. And I want to thank the witnesses
for being here today. This is a very illustrative debate on this issue.
And particularly, Ms. Bone, I appreciate you and want—I was
moved by your testimony, and I want to offer my condolences on
behalf of your sister. And thank you for the work you are doing.
I think it is important.

My question to you today, some have argued that the EEOC in
its guidance gave short shrift to the reasons behind why back-
ground checks are necessary for informing hiring decisions. And
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also their importance in public safety—this—and, you know, do
you—I guess my question to you is, do you think the EEOC failed
to strike a balance between its aims to help protect, you know, ex-
offenders, but also is striking that balance on behalf of public safe-
ty? And what recommendations would you make in terms of trying
to find a better balance?

Ms. BONE. I do believe that they did not listen to the victims’
side on several occasions. Not only did I write to the EEOC sharing
Sue’s story, but I was at the hearing. There was absolutely no rep-
resentation at all from any of the victims’ sides. I think they took
the rights of the perpetrators way over the rights of the victims.
And although I did say in my testimony that I do believe that ev-
eryone does have the right to work and there is a job for everyone,
I do not think that the perpetrators’ rights should go before the vic-
tims’ rights.

I would very much like to see them suspend this guidance and
have an open hearing that weighs both sides and that all parties
are well-represented. And that they need to stop demonizing back-
ground checks and strike a balance so that it is fair to all parties.

Mr. HUDSON. I appreciate that, and I think that is a good rec-
ommendation. You know, I am just struck—I am just trying to
grapple with why the guidance is devoid of any real discussion of
the importance of background checks. Particularly when the EEOC,
other government agencies, rely on background checks in their hir-
ing, and a lot of our local and state counterparts. So I agree with
you, and appreciate your assessment on that.

I would now like to jump over to Ms. Olson, if you don’t mind.
You mentioned in your testimony a couple court cases. One where
EEOC had to pay $4.7 million in attorneys’ fees, another $752,000
in attorneys’ fees. Is it of concern that courts have repeatedly found
these claims frivolous? Should taxpayers be concerned, and I guess
my ultimate question here, do these court orders indicate EEOC
legal theories and systemic cases are off the mark?

Ms. OLSON. It does. It indicates that the theories that are being
brought are not well grounded in either the facts or in the law.
There is no question about it. You have got to remember, it is very
rare for a court to actually sanction a litigant that loses a case. So
the fact that you see millions of dollars here—and the opportunity
costs in terms of these are generally big systemic or multi-plaintiff
cases that are being brought on dubious legal theories, attempting
to stretch the contours of the—or the statutes that the EEOC is ad-
ministering.

As opposed to the type of cases that Ms. Ifill is describing, where
there are individuals who have charges that are pending for mul-
tiple years that haven’t been investigated and haven’t been in-
cluded. Charges where there may be discrimination, those indi-
vidual cases that aren’t being pursued. Imagine how many indi-
vidual cases could be litigated by the EEOC for the $5 million to
$6 million that the EEOC has had to pay over to employers. And
this really doesn’t account for the cases that the EEOC has lost,
that the courts did not apply sanctions in terms of a repaying of
the employers’ attorneys’ fees and cost.

Mr. HUDSON. Appreciate that. It seems in these cases—many of
these cases brought by EEOC under disparate impact theory, in
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which a facially neutral policies challenges have a disproportionate
impact on a protected class of applicants or employees, and is not
of business necessity. Is there a common theme to these losses? Do
these losses—these cases indicate that EEOC needs to reassess the
kinds of disparate impact cases it brings?

Ms. OLSON. Yes. The common theme, if you look at—and there
have only been three cases brought by the EEOC that have been
decided with respect to background checks: Peoplemark, Kaplan
and Freeman. The EEOC—this is not cherrypicking—has lost all
three cases. And why? Because the cases were not well grounded
in facts, yet alone the law. If you look at the additional testimony
that is being submitted by the EEOC general counsel, he describes
the fact that, in fact, the legal theories were not even tested.

Those courts found that the EEOC was not even able to state a
prima facie case of discrimination. That is the law and that is the
facts, and the EEOC is failing on both.

Mr. HUuDSON. Thank you, Mr. Chairman. I see my time has ex-
pired.

Chairman WALBERG. I thank the gentleman. And I thank the
witnesses for being here today. And, again, this is just part of the
process. But these are questions that are important for the life-
blood of our country, not simply its economy, not simply its busi-
ness opportunities, but for individuals themselves. And we need in-
formation that we can work from. So thank you for being here.

I now recognize the ranking member, Mr. Courtney, for any clos-
ing remarks that he might have.

Mr. CoUuRTNEY. Thank you, Mr. Chairman. And at the outset, 1
wanted to make sure, let it be noted, that Chairman Walberg actu-
ally gave some mild criticism to the Wall Street Journal, which is
quite a—and the roof didn’t fall in. So, you know, it was quite a
moment to witness.

And, again, I want to thank all the witnesses for their testimony
here today. And again, I think, you know, there are some—as I
said at the outset, I mean, I think there are some important ques-
tions that we discussed here. Some of which, again, is reflected in
divided opinions of the circuit courts. And that, you know, is kind
of interesting to hear about. And again, this question of whether
or not the—this new program and guidance is being, you know, ap-
propriately implemented.

Again, I think is something that is of great public interest. And
Ms. Bone, your testimony today I think really helped us frame this
the right way. What I—again, am still mystified is that why, you
know, if we are trying to learn about what is going on in the courts
or how this guidance is being implemented, why the agency is not
participating in this hearing is still something that puzzles me. If
they had been here, as I said, we would have at least had some,
I think helpful debate about their track record in terms of litigation
and the process that they use to authorize it.

I think the statement we have submitted is an attempt to at
least partially address that point. I think we also would have heard
about some of the outreach that is going on with business in terms
of the implementation of the guidance. Again, there have been, I
think, a bona fide effort to do frequently asked questions. Much
more intelligible than the regs that were issued. And I completely
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agree that sometimes the stuff that comes out of the Federal Reg-
ister for the average business who is just trying to, you know,
make a living and sell their product or their service, you know,
that is very difficult.

But again, the agency actually has tried to translate that into
the English language, and actually have held outreach sessions.
And I think there is some indication, in terms of what the agency
has been able to tabulate, that there actually has been some take-
up in a positive way.

But again, the—a record has been made here today. And the
EEOC staff is in the room. And I am sure they are making good
notes. And hopefully, we will have an opportunity to get, you know,
some more feedback from the department in terms of steps they
are taking to make sure that, you know, these—this program is
being implemented in a thoughtful, common-sense, balanced way.

And Mr. Lopez, in this comments that I submitted for the record,
made it clear that, yes, when a court rules against you and imposes
penalties, that is not—that is something they are paying attention
to. That is the whole intent of it in terms of when courts do that.
However, you can’t deny what Ms. Ifill said—that—when your bat-
ting average is nine out of 10 for jury trials, there aren’t many trial
lawyers that can really claim that kind of success rate.

And so, again, it is a gray area in many of these questions that
are here today. And it was somewhat helpful to get the—you know,
very helpful in terms of what the witnesses testified. But again, I
don’t think it had the right balance, to be perfectly honest. And I
think that is unfortunate. But again, hopefully, you know, the sub-
committee will use this information in a positive way so that I
think we get to the place where everybody wants to be. Again, the
witnesses have said they agree with the mission of the agency,
which is to eradicate discrimination in this country once and for
all.

And also to protect people. But we also—it is a balancing act.
And that is really the never-ending struggle that we have to go
through. But I do think if there was enough overlap, if you really
read everybody’s testimony closely, to see that, you know, there
really is more common ground than, I think, division that is here
in this room. And, hopefully, in that spirit we can, again, get to the
place that we all want to be. Which is a society free of discrimina-
tion, but that also provides for the public safety of its citizens.

And with that, I yield back.

Chairman WALBERG. I thank the gentleman. And I would concur
that I think there is plenty of agreement in this room. It is the
process by which we set priorities that move forward. And that is
the issue. Priorities that go as far as just simple misunderstanding,
confusion, or disagreement to priorities that deal specifically with
life and death itself. And that is, of course, our purpose in doing
oversight in this Subcommittee.

It will never be perfect, as long as humans are involved with all
the processes. But we want to move forward. Certainly every Amer-
ican deserves a fair shot at finding a job, every American. Every
American, regardless of age, disability, sex, religion or race—every
American deserves a fair shot at finding a job.
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And that should be the preeminent responsibility of the EEOC.
But there are concerns. When we read—let me just read them
again. The 6th Circuit Court of Appeals recently wrote, as I said
in my opening statement and I quoted—“EEOC brought this case
on the basis of homemade methodology, crafted by witnesses”—
these are strong words—“crafted by a witness with no particular
expertise to craft it, administered by persons with no particular ex-
pertise to administer it, tested by no one and accepted only by the
witness himself.”

Another case stated that the EEOC case was a theory in search
of facts to support it. Doing their basic job is—I don’t think there
is much disagreement here. But when we see them fishing for op-
portunities to make a case, that is a concern to us. Humanity and
its amazing diversity offers challenges that seem to mandate the
acquiring of good counsel.

So to hear, subsequent to our hearings when we had Ms. Berrien
in the room by herself to testify, and subsequently under our ques-
tioning and requests—to see those really not dealt with in that en-
suing time to the present is a concern.

To hear that the public, and specifically victims and their fami-
lies and those with concern, were not brought into the room to give
valid testimony, to give valid counsel, to give valid direction on
what is necessary to make this EEOC work well for employer and
employee alike, that is a concern. And to have guidance that is con-
fusing and out of the realm of reality and what people deal with
on both sides of the ledger in the real world is a concern to us. And
so this will continue to be a process.

This is just the second. And it does give us an indication of what
could be done if we make this a priority. To do the oversight that
is necessary, but to do it in a helpful, positive, constructive way to
move ourselves forward.

I would also make mention, as my good friend and colleague
brought up the third or fourth time, as well, that we should have
had Ms. Berrien in the room again, or EEOC represented again.
Well, there was the opportunity for the minority to request her to
testify here. This, again, in our mind was an opportunity to talk
to the assertions that she had made earlier.

And I hope that this panel has given that opportunity, and we
will see, as we move forward, how the EEOC addresses our con-
cerns and addresses the concerns expressed in this Subcommittee
hearing today.

Having said that, there being no further business for this Sub-
committee the Committee stands adjourned.

[Additional Submissions by Mr. Courtney follow:]
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LAW360
'EEQC Overreach’ Analysis Distorted The Record

http:/iwww law3B0.com/articles/4967 1 5/eeoc-overreach-analysis-distorted-the-record

Law380, New York (January 03, 2014, 12:17 PM ET) -

As we reflect on the year and a season of thanks, if you want to talk turkey, as
Charles Knapp did in his 11/27/13 analysis of the EEOC's litigation, you need
to look at the entire turkey farm. By highlighting a few losses still on appeal and
mentioning allegations of “abuse” raised in litigation but for the most part, not

adjudicated, the article leaves a highly distorted impression about the current ~ David Lopez

effectiveness of the agency's law enforcement efforts.

indeed, if we are talking “turkey,” Knapp should have at least mentioned the EEQOC’s
landmark trial victory in its case against Hill Country Farms (d/b/a Henry’s Turkey), a food
processing plant in lowa, brought to vindicate the civil rights of 32 intellectually disabled
workers under the Americans with Disabilities Act. In September 2012, the court entered
partial summary judgment for the EEQC on its claim that the company subjected the
workers to pay discrimination when it paid the men only $65 per month for fuil-time work,
and ordered the company to pay 32 class members over $1.3 million in back pay (excluding
prejudgment interest) for work they performed between 2007 and 2009. in May 2013, a jury
was impaneled for a trial on the harassment/terms and conditions claims. At trial, the EEQC
established that the company subjected the men to abusive verbal and physical
harassment, restricted their freedom of movement, required them to live in deplerable and
sub-standard living conditions, and failed o provide adequate medical care. The jury
returned a verdict of $240 million for the class (reduced by the court to $1.6 million because
of the ADA’s damages cap). The court ordered payment to the claimants and the defendant
has appealed.

As a public law enforcement agency, we operate proudly in the public sunshine and, unlike
the outcome of much private anti-discrimination litigation resolved confidentially or arbitrated
privately, our successes (and losses) are all a matter of public record. The same sunshine
that permits public scrutiny (and, on occasion, in our view, one-sided criticism), also allows
the agency to leverage the significant public education and deterrent value from our
successes so central to combating discrimination proactively without litigation. These
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successes have been extensive and significant. Here is what the fuil record shows.

First, our litigation is a critical component to the success of the EEOC’s mission to stop and
remedy uniawful employment discrimination, but it is the last stage in a process that
includes investigation and conciliation. With respect to the commission’s presuit obligations,
we successfully conciliated 1,437 cases in fiscal year 2013, This means that employers are
coming to the table after an investigation where we conclude that there is reason to believe
that employment discrimination occurred, and resolving those complaints without the need
for protracted litigation. Litigation is the last resort and represents less than 0.5 percent of all
charges filed, and around 5 percent of charges where the commission has issued a cause

finding.

Despite this record of successful prelitigation resolutions, Knapp correctly notes that the
commission's presuit administrative efforts have become the subject of considerable
litigation activity since the Eighth Circuit's 2-1 decision in EEOC v. CRST Van Expedited
Inc., affirming the dismissal by the United States District Court for the Northern District of
lowa of the commission’s sexual harassment claim seeking relief for 68 claimants, many of
whom had aileged extremely egregious abuse, based on the commission’s failure to meet
its administrative presuit requirements. The district court in New York in EEOC

v. Bloomberg LP is one of the very few courts that have adopted the CRST reasoning in
whole. The commission is mindfui of these decisions in its ongoing efforts to improve its
critical conciliation process. The fact, however, that the district court’s decision in
Bloomberg dismissing the EEOC’s suit pointedly mentioned that victims of discrimination
may be left without a remedy due to its ruling, illustrates why the challenges to the
commission’s pre-suit obligations have accelerated and intensified.

Fortunately, the EEOC has been successful in fending off similar challenges as most courts
have refused to adopt what U.S. Circuit Judge Diana Murphy, dissenting in CRST,
characterized as a "new reguirement" adopted by the majority. For instance, in case absent
from the analysis, the commission prevailed before the Sixth Circuit in EEOC v. Cintas, a
case invalving, among other issues, EEOC's presuit obligations. The Cintas case generated
enormous adverse commentary when the district court issued its decision that dismissed
the suit and awarded fees against the agency relying extensively on the district court
decision in CRST. The Sixth Circuit reversed the district court in full on several issues. With
respect to the commission’s presuit requirements, the court conciuded that even though the
company relied “heavily on an opinion from the U.S. District Court for the Northern District
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of lowa” to make its case, ‘it is clear that the EEOC satisfied its administrative prerequisites
to suit.” The Supreme Court has denied Cintas’s petition for certiorari review of the case.

Last week, the Seventh Circuit in EECC v. Mach Mining, in a major decision approved by
the entire court, provided a welcome shift in the right direction on this issue for those who
care about remedying the enormous harm discrimination sometimes causes to victims and
their families, as well as ensuring accountability for this discrimination. The court held “[tlhe
language of the statute, the lack of a meaningful standard for courts to apply, and the
overall statutory scheme convince us that the alleged failure to conciliate is not an
affirmative defense to the merits of a discrimination suit.” According to the court, this
defense “invites employers to use the conciliation process to undermine enfercement of
Title VH rather than to take the conciliation process seriously as an opportunity to resolve
the dispute.” With respect to the courts that have dismissed cases based on this alleged
defense, the court noted, even if judicial review of conciliation is not precluded, there is “no
sound basis for dismissing a case on the merits.” The court reasoned, “the remedy for
deficiency of process is more process, not letting one party off the hook in its entirety.” For
the public to whom we are accountable, this approach means that shrinking resources will
be devoted to the merits of the case and ultimately, the eradication of discrimination instead
of fighting and disposing of preliminary procedural motions based on affirmative defense at
odds with the text and structure of the staiute.

Second, highlighting a few of the EEOC’s litigation josses, some involving operative facts
going back several years, really offers littie insight into the effectiveness of current oversight
efforts. A broader and more relevant context shows that 90 percent of our cases in litigation
are resolved for monetary and nonmonetary relief to ensure the discrimination does not
recur. Indeed, as a law enforcement agency, our ability to obtain substantial nonmonetary
relief in our settlements is as critical as the monetary relief.

Three examples illustrate this point: First, last year we rescived an ADA case against
Interstate Distributor Company for $4.85 miilion and a consent decree that requires the
company to develop a new reasonable accommaodation policy and prevents the company
from refusing to allow an employee to return to work based solely on the employee’s use of
12 weeks of leave or residual medical restrictions. Second, we recently resolved a national
origin class case against Del Monte for $1.2 million where the farm agreed to establish
state-of-the-art procedures to ensure that farm labor contractors disseminate policies and
procedures prohibiting discrimination to their focal work force and to H2-A guest workers in
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a language they understand and designate a compliance officer for oversight of Title Vii
compliance. Det Monte is the iatest in the widely-recognized leadership role in combating
discrimination against immigrant workers and others working in the shadows who are often
the most vulnerable to discrimination and abuse. Finally, in two cases resolved against
Abercrombie & Fitch involving Muslim women denied a religious accommodation, the
company agreed to modify its “look” policy to establish a procedure permitting reasonable
accommodation based on religion.

As with these examples, most cases we file uitimately settle. Still, when we file cases, we
recognize that, if necessary, we may need to try the case. By any measure, the EEOC has
compiled a remarkable record at trial in recent years. The EEOC took 13 cases to trial in
2013, including 11 jury trials and two bench trials. Although going to trial is always a risk,
the EEOC prevailed in nine out of 10 jury trials during the year and resolved another case
by consent decree during trial. The EEOC tried cases on various bases across the country.

We believe the Henry's Turkey verdict is the largest ever awarded under the ADA, the
second largest under any federal anti-employment discrimination statute, and the largest
ever obtained by the EEOC. Also worth mention is the sexual harassment verdict on behalf
of four women against New Breed in Memphis, Tenn., for $1.5 million, as well as significant
and impactful victories in egregious race harassment cases in Winston-Salem, N.C., and
San Antonio, Texas. The deterrent and educational impact of these verdicts, in the local
communities and beyond, is profound. These trial successes, in turn, have improved
agency efforts to conciliate and resolve cases without litigation costs to either party.

Our litigation efforts — whether we win or lose — do not always end at the trial court level.
Many of the cases routinely cited by management attorneys as "wins” for employers, are
pending in the appeliate courts. These include EEOC v. Kaplan, EEOC v, Freeman, and the
fee decisions in EEOC v. CRST and EEOC v. PeopleMark. We believe ali parties shoutd
exercise caution in rendering premature judgments about cases untit they are completed.
We therefore limit our comment to point out that we have a record of success in reversing
adverse decisions when a case moves to the appeliate court. This includes not only the
Cintas and Mach Mining cases mentioned above, but four consecutive reversals in the Fifth
Circuit, including groundbreaking decisions in EEOC v. Houston Funding, which held, for
the first time by any circuit, that lactation, is an “aspect of female physiology ... affected by
pregnancy” that “seems to readily fit” within the PDA’s scope, and EEOC v. Boh Brothers,
which held that a ptaintiff alieging same-sex harassment can demonstrate that the
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harassment occurred because of sex by showing that it was motivated by the harasser's
subjective perception that the victim failed to conform to gender stereotypes. We have also
enjoyed several significant appellate decisions affirming the scope of the EEOC's subpoena
authority.

Finally, the commission may prevail in these appeals and may lose some cases at the trial
court level. As any litigator will telt you, however, the only way to ensure you don't lose any
cases is not to file any cases or only file the “easy” cases. As a law enforcement agency
accountable to the public, this is not an option. YWe have an obligation to move beyond the
*safe” cases, and to identify and address less familiar discriminatory barriers emerging from
changes in the economy, technology, and demographics. We also have an obligation to
assess — on an ongoing basis — how to have the greatest law enforcement impact with the
limited resources we have available.

Thus, while we prosecute successfully many straightforward cases of discrimination, some
of our suits involve complex and highly-contested issues. indeed, the complexity of some of
the issues raised in cases such as CRST and PeopleMark, purportedly showing insufficient
oversight, is illustrated by the difficulty courts have had grappling with these issues, as well
as sharp opinions rendered by dissenting judges in these cases. These dissents iliustrate
that the underlying issues are at least subject to vigorous debate, and that the commission’s
positions are certainly not frivolous.

When we experience litigation losses, as with our victories, we hold ourselves accountable
and seek to glean lessons learned in order to move our mission forward. A full measure of
these efforts is reflected in our strong record of enforcing the employment anti-
discrimination laws. The EEQOC has helped the country move in the right direction. As we
approach the fiftieth anniversary of the Civil Rights Act of 1964, the public deserves no less.

—By P. David Lopez, U.S. Equal Employment Opportunity Commission

P. David Lopez is general counsel for the U.S. Equal Employment Opportunity Commission
where he oversees the commission's federal court litigation conducted by the 15 EEQC
district offices on behalf of victims of employment discrimination, as well as the defensive

internal litigation on behalf of the agency.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
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of the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This
article is for general information purposes and is not intended to be and should not be taken
as legal advice.
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The U.S, Chamber of Commerce is the world’s largest business federation, representing
more than three million businesses and organizations of every size, sector, and region.

More than 96 percent of the Chamber’s members are small businesses with 100 or fewer
employees, 70 percent of which have 10 or fewer employces. Yet, virtually all of the nation’s
largest companies are also active members. We are particularly cognizant of the problems of
smaller businesses, as well as issues facing the business community at farge.

Besides representing a cross-section of the American business community in terms of
number of employees, the Chamber represents a wide management spectrum by type of business
and location. Each major classification of American business — manufacturing, retailing,
services, construction, wholesaling, and finance — is represented. Also, the Chamber has
substantial membership in alt 50 states.

The Chamber’s international reach is substantial as well. it believes that global
interdependence provides an opportunity, not a theeat. In addition to the Chamber of
Commerce’s 96 American Chambers of Commerce abread, an increasing number of members
are engaged in the export and import of both goods and services and have ongoing investment
activities. The Chamber favors strengthened international competitiveness and opposes artificial
U.S. and forcign barriers to international business.

Positions on national issues are developed by a cross-section of Chamber members
serving om committees, subcommittees, and task forces. More than 1,000 business people
participate in this process.



238

TESTIMONY OF CAMILLE A. OLSON

BEFORE THE UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON EDUCATION AND THE WORKFORCE
SUBCOMMITTEE ON WORKFORCE PROTECTIONS

THE REGULATORY AND ENFORCEMENT PRIORITIES OF THE EEOC:
EXAMINING THE CONCERNS OF STAKEHOLDERS

JUNE 10, 2014

Good morning Mr. Chairman and members of the Subcommittee. On behalf of the
United States Chamber of Commerce, | am pleased to provide testimony of stakeholder concerns
regarding recent Equal Employment Opportunity Commission (“EEQC™) actions relating to its
statutory mandate to: (1) properly investigate charges and reach a determination as promptly as
possible, (2) endeavor to eliminate any alleged unlawful practice through informal methods
including conciliation and persuasion, and {3) ensure compliance with federal equal employment
opportunity laws through meritorious direct party litigation and amicus participation in federal
courts as well as the promulgation of enforcement guidance containing legitimate interpretations
of federal employment discrimination laws.!

Congress empowered the EEQOC “to prevent unlawtul employment practices by
emplovers.”™ The EEOC administers Title V11 of the Civil Rights Act of 1964, as amended
(*Title VII™), the Equal Pay Act (“EPA™), the Americans with Disabilities Act (*ADA™}, and the
Age Discrimination in Employment Act (“ADEA™), among other federal employment
discrimination laws. The Chamber is a long-standing supporter of reasonable and necessary

'{ am Chairwoman of the Chamber’s equal employment opportunity policy subcommittee. The
Chamber is the warld’s largest business federation, representing more than three mitlion
businesses and organizations of every size, industry sector, and geographical region. [ am also a
partner with the law firm of Seyfarth Shaw L.L.P, where I chair the Labor and Employment
Department’s Complex Discrimination Litigation Practice Group. In addition to my litigation
practice, which has speciatized in representing tocal and national comparies in federal court
litigation involving claims of employment discrimination, 1 also represent employers in
designing, reviewing, and evaluating their employment practices to ensure compliance with
federal and local equal employment opportunity laws. I have represented business and human
resource organizations as amicus curiae in landmark employment cases, including Wal-Mart v.
Dukes, et al, 131 8. Ct. 2541 (2011), and also teach tederal equal employment opportunity law
topics at Loyola University Chicago School of Law.

f would like to acknowledge Seyfarth Shaw LLP attorneys Lawrence Z. Lorber, Paul H. Kehoe,
Richard B. Lapp. and Chris DeGroff, as well as Jae S. Um for their invaluable assistance in the
preparation of this testimony.

242 U.S.C. § 2000¢-3(a).
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steps designed to achieve the goal of equal employment opportunity for all.” However, the
Chamber has serious concerns as to how these laws are currently being administered and
enforced by the EEOC. Loosely-defined and overly broad grants of authority to agency officers
have created an administrative climate at the EEOC which prioritizes enforcement, litigation and
punishment over education, cooperation and conciliation.

Yet, a properly functioning EEQC is critical for employees and employers alike. An
EEQC that timely investigates charges and objectively applies the law to the facts of each charge
provides employees with critical information about their rights, and employers with critical
guidance as to their obligations under applicable law. Congressionally-mandated bona fide
EEOC conciliation and other dispute resolution processes can quickly eradicate and remedy an
unlawful practice, while also instructing employers as to their legal obligations regarding
individual employment decisions and compliant employment policies. The EEOC’s vigorous
pursuit of cases where unlawful discrimination has occurred as the end stage of enforcement
protects affected workers and ensures employer compliance with federal laws,

As described by the Supreme Court, “[tihe EEOC does not function simply as a vehicle
for conducting litigation on behalf of private parties; it is a federal administrative agency charged
with the responsibility of investigating claims of employment discrimination and settling
disputes, if possible, in an informal, non-coercive fashion. Unlike the typical litigant . . . the
EEOC is required by law to refrain from commencing a civil action until it has discharged its
administrative duties.”™

Attached to my testinony is the Chamber’s recently-published Paper entitled: “A
Review of Enforcement and Litigation Strategy During the Obama Administration - A Misuse of
Authority” (June 2014) (“Chamber’s EEOC Enforcement Paper™). The Chamber’s EEQC
Enforcement Paper details unreasonable enforcement efforts by the EEOC during the Obama
Administration as documented in federal court decisions and as conveyed to the Chamber by its
members. The analysis reveals the EEOC’s litigation priorities have included: pursuing
investigations and settlements despite clear evidence that the alleged adverse action was not
discriminatory and bringing and continuing litigation described as “frivolous, unrcasonable and
without foundation™ by federal district court judges.® In addition, the Chamber’s analysis of
2013 court cases reveals the EEOC’s priority is often to advance questionable legal theories in

* Por example, the Chamber worked closely with the disability community to reach a
compromtise that resulted in the bi-partisan passage of the Americans with Disabilities Act
Amendments Act of 2008 (“ADAAA™).

Y Qecidental Life Insurance Co. of California v. EEOC, 432 U.S. 355, 368 (1977).

* Since January 2013 the EEOC has been increasingly criticized by numerous courts throughout
the country that have sanctioned the EEOC for its overzealous litigation tactics, awarding over
six million doliars in attorneys’ fees and costs to employers as a resuit of the EEOC’s
inappropriate litigation.
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both its enforcement guidance and amicus litigation program.® For these reasons, the EEOC and
its priorities deserve greater attention and oversight. My testimony will include highlights of the
Chamber’s EEOC Enforcement Paper in two parts: The EEOC’s Investigation and Conciliation
Record and the EEOC’s Private Party and Amicus Litigation Record.”

The EEQC’s Investigation and Conciliation Record

EEOC Investigations

Title VII requires the EEOC “make its determination on reasonable cause as promptly as
possible and, so far as practicable, not later than one hundred and twenty days from the filing of
the charge.” Yet, Chamber members, as well as plaintiff and management attorneys and courts
have recently criticized the EEOC for investigations that are too long, inconsistent and of
questionable quality.*

Chamber members have voiced concern over numerous examples of EEOC enforcement
tacties during the EEOC’s investigation and attempts to resolve pending charges of
discrimination.” Those abuses can be grouped in the following three categories: abuses relating
to an investigator’s conduct during an investigation; abuses relating to an investigator’s conduct
during a fact-finding conference; and abuses relating to an investigator’s unwillingness to fairly
mediate or negaotiate a resolution of a charge.

Examples of EEOC enforcement abuses relating to an investigator’s conduct during an
investigation include: pursuing investigations despite clear evidence that an employee’s
termination was not discriminatory (including challenging a termination based on video
capturing the charging party displaying pornography around the workplace); several examples of
instances where employers have been required to submit detailed position statements,

“The EEOC’s amicus curiae program (“amicus™) is one of its most important legal enforcement
methods. In 2013, the EEOC’s amicus program was a complete failure — not only were the
EEOC s amicus positions rejected, the United States Supreme Court and the Courts of Appeals
also rejected refevant provisions in the EEQC’s underlying Enforcement Guidance documents,
compliance manual positions, and policy statements under Title VII and the ADA. The courts’
rejection of the EEOC’s underlying regulatory guidance leaves employers searching as to where
to find accurate, reliable guidance on their legal obligations under federal non-discrimination
laws. See 12-14 infra and Chamber’s EEOC Enforcement Paper at 18-25.

7 request that the Subcommiittee accept my written testimony as well as the Chamber’s EEOC
Enforcement Paper as part of the written record of today’s Hearing.

¢ See Meeting Transcript of EEQC’s July 18, 2012 - Public Input into the Development of
EEOC's Strategic Enforcement Plan Meeting at hitp://www.ceoc.gov/eeoc/meetings/7-18-
1 2/transcript.cfm and Meeting Transcript of EEQC s March 20, 2013 - Development of a
Quality Control Plan for Private Sector Investigations and Coneiliations Meeting at
http://www .eeoc.govieeoc/meetings/3-20-13/transcript.cfim,

? See Chamber’s EEOC Enforcement Paper at 2-4.
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information and documents relating to employees’ claims that they had been terminated
unlawfully when they were either still employed or had resigned voluntarily (resulting in the
expenditure of thousands of doHars in legal fees); requiring the production of workplace policies
completely irrelevant to the underlying charge; serving subpoenas for information or documents
that were not previously requested by the investigator; communicating directly with employer
agents though notified that the employer was represented by counsel; refusing to grant
extensions of time to produce information or documents requested because, as a blanket rule,
“extensions arc not granted™; refusing to provide charging parties or employers with information
regarding the case status while it is open; and refusing to close cases that are several years old,
preferring instead to continually send employers additional requests for information.

Some employers have gone on the offensive against inappropriate EEOC enforcement
tactics, including Case New Holland ("CNH™). In Case New Holland, Inc. v. EEOC,'" CNH
filed a lawsuit against the EEQC claiming it violated the Administrative Procedure Act and the
U.S. Constitution during its investigation of an alleged age discrimination complaint.
Specifically, CNH challenged the EEOC’s unannounced surprise delivery of 1300 spam-like
cmaifs to CNH managers and employees to “troll” for potential class members at the employees’
work email addresses, demanding that they cease their work to communicate with the EEOC on
an attached questionnair&”

The Code of Federal Regulations scts forth express guidelines for the EEOC’s
investigation of charges of diserimination. [t states:

The agency must develop an impartial and appropriate fuctual record upon which to
make findings on the claims raised by the complaint. An appropriate factual record is
defined in the regulations as one that allows a reasonable fact finder to draw conclusions
asto \vlisther discrimination occurred. Investigations are conducted by the respondent
agency. *

Another EEOC practice during the investigations phase that is troubling both in theory
and in practice is the EEOC legal staff’s involvement in agency investigations from the start. In
many instances, a team of one or more EEQC investigators and an EEOC attorney are assigned
to acharge. The attorneys are often-times closely involved with all phases of the investigation,
including charge intake and on-site interviews at employer locations. Yet, these may also be the
same lawyers who will litigate related fawsuits against these employers. This practice of tag-
teaming between legal and investigatory staff compromises the EEOC’s requirement to
implement “impartial™ tnvestigations. It is inappropriate for an investigation to be, in actuality, a
pre-litigation vehicle to discovery, the scope of which would not ordinarily be altowed by any
federal action governed by Fed. R. Civ. P. 26 and 37.

' No. 13-¢v-01176 (D.D.C. filed Aug. 1, 2013).
" Chamber's EEOC Enforcement Paper at 10-11.

229 C.F.R. § 1614.108(b) (emphasis added).

6
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Various issues have also arisen with respect to EEOC enforcement abuses relating to an
investigator’s conduct during a fact-finding conference, including: requiring mandatory
conferences; holding the conference prior to the start of the investigation and without first
receiving an emplayer’s position statement or statement of facts; conducting the conferences in a
confrontational manner (aggressively questioning employer representatives, but not charging
party); and refusing to allow an employer’s representative to speak during the conference,

Additional EEQC enforcement abuses during settlement conversations include: urging
an employer in writing to accept a mid-five figure settlement with respect to a charge based on a
variety of alleged bad facts the EEOC claimed showed discrimination {though the EEOC had not
at that time issued a determination letter), and, when the employer rejected the offer, days later
dismissing the charge as without reasonable cause to believe discrimination existed; refusing to
engage in a mediation with the employer, claiming the employer did not negotiate in good faith,
notwithstanding the same investigator had a few months earlier mediated successfully with the
same cmployer; demanding short turnarounds on any proposed conciliation counteroffers, even
though the EEOC’s response time for conciliation communications has taken several months;
and refusals to provide employers in conciliation and settlement negotiations with information to
support the underlying findings or requested relief or appropriate ways to revise policies or
practices to comply with non-discrimination laws.

Consistent with the expericnce of Chamber members, at various Commission meetings
aimed at developing the Commission’s Strategic Enforcement Plan and Quality Control Plan,
Commissioners were confronted with rare agreement between the plaintiff and management bars
that the EEOC’s investigations are too long, inconsistent, and of questionable quality‘” The
meeting attendees stressed that the EEOC should focus its resources on its priorities and
introduced the concept of a “quatity, limited investigation™ for remaining charges.
Unfortunately. the EEOC’s recently-refeased draft Quality Controt Plan (*QCP”) that is intended
to set quality standards for investigations and conciliations does not offer timeliness guidelines
for quality investigations nor a definition of a “quality. limited investigation,”™"

Recently, and with more frequency, the sufficiency or the appropriateness of the EEOC’s
pre-suit obligations have been successfully challenged by employers in courts. “Before the
EEOC is able to file a lawsuit in its name, it must establish that it has met four conditions
precedent, namely: the existence of a timely charge of discrimination, the fact that EEOC
conducted an investigation, issued a reasonable cause determination, and attempted conciliation
prior to filing suit.”™"> The most recent example of EEOC abuse in the investigation context

" See Meeting Transcript of EEOC’s July 18, 2012 - Public Input into the Development of
EEOCs Strategic Enforcement Plan Meeting at http://www .ecoc.gov/eeoc/meetings/7-18-
12/transcript.cfm and Meeting Transcript of EEOC’s March 20, 2013 - Devetopment of a
Quality Control Plan for Private Scctor Investigations and Conciliations Meeting at
http://www ceoc.gov/eeoc/meetings/3-20-13/transeript.cfm,

" Instead, the QCP adopts an *'I know it when | sec it” standard that offers no guidance to the
field other than to correctly fill out a charge form and apply the law to the facts.

" Id. at 359-60; 42 U.S.C. §2000e-3(b).
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oceurred in EEQC v. Sterling Jewelers, Inc., a nationwide class action alleging discriminatory
pay practices against female empioyccs.'6 While 19 female employees from various states filed
charges with the EEOQC claiming pay-related sex discrimination, the EEOC filed suit on behalf of
a nationwide class. However, rather than investigating the claims on a class-wide basis, the
EEOC instead found reasonable cause that discrimination occurred based on reports conducted
by plaintiffs’ counsel and “experts.” The court granted summary judgment in favor of Sterling
because the EEOC failed to demonstrate that it had conducted any investigation into claims of
companl};widc pay and promotion discrimination on a nationwide basis prior to filing a

lawsuit.

Notwithstanding the above failures in the EEQOC’s investigative processes, the EEOC is
unwilling to provide guidance to ensure investigations are run with the utmost professionalism,
quality, and consistency throughout the country. The Chamber urges Congress to install much
needed common sense safeguards within the EEOC if the EEOC continues to ignore these issues.

EEQC Conciliations

1t is not surprising that in the last five years, we have seen the EEOC primarily focus on
large-scale, high-impact and high-profile investigations and cases. The EEOC reported that,
“[wihile . .. {the EEOCs past] focus has primarily been on individual cases of discrimination,
the agency has stated its bipartisan desire to shift emphasis to combating systemic
diserimination.”™"*

However, litigation is clearly established as a means of fast resort. Before filing a suit,
Title VI requires that the EEOC “endeavor to eliminate any... unlawful employment practice by
informal methods of conference, conciliation, and persuasion.””’ Needless, expensive,
protracted litigation should be avoided if compliance can be obtained through informal means.

Despite this statuwtory language, the EEOC now contends federal courts cannot review
whether it complied with a statutory obligation; rather, they must accept the EEOC’s contention
that it has done so. Courts, however, are empowered 1o enforce the law, and to ensure that
agencies do not exceed their statutory boundaries. Making compliance with a statute
unreviewable is to make a violation of that statute irremediable. No legitimate reason exists to
exempt the EEOCs statutory obligation to conciliate from judicial review, while other statutory

O EEOC v, Sterling Jewelers, Inc., No. 08-700, 2014 WL 916450, at *1 (W.D.N.Y. Mar. 10,
2014),

17

Id.

s Equal Employment Opportunity Commission: FY 2011 Congressional Budget
Justification, Submitred to the Congress of the United States February 2010, THE U.S. EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION, http://www.ecac.gov/eeoc/plan/upload/Final-FY -
2011-Congressional-Budget-Justification.pdf (last visited July 13, 2012).

Y42 U.S.C. § 2000e-5(b),
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requirements - charge requirements, time limits and notice rules — are routinely subject to
review, including by the Supreme Court.

In fact, when Congress amended Title V11 in 1972 granting litigation authority to the
EEOC, it considered exempting the EEQC’s conciliation efforts from judicial review. For
example, an early version of the bill expressly stated that the EEOC may proceed with a suit if it
cannot secure ““a conciliation agreement acceptable to the Commission, which determination
shall not be subject to review.”™ (emphasis added.) However, as ultimately passed, the 1972
Amendments did not exempt conciliation from judicial review and Title VII does not contain that
italicized language above, showing that Congress intended that there be appropriate judicial
oversight of EEOC conciliation activities.”!

For the last forty years, courts have routinely reviewed whether the EEOC has
sufficiently complied with conciliation obligations. Recently, in EEOC v. CRST Van Expedited,
Ine.* the Eighth Circuit Court of Appeals largely affirmed a district court’s dismissal of an
EEQC class action complaint which alleged sexual harassment of behalf of 154 women where
the EEOQC failed to identify the alleged victims during conciliation. The Eighth Circuit found
that the EEOC stonewalled the company by making no meaningful attempt to conciliate and
described the EEOC’s tactic of seeking redress for victims identified after the beginning of
litigation as follows:

There was a clear and present danger that this case would drag on for years as the
EEOQC conducted wide-ranging discovery and continued to identify alicgedly
aggrieved persons. The EEOC’s litigation strategy was untenable: CRST faced a
continuously moving target of allegedly aggrieved persons, the risk of never-
ending discovery and indefinite continuance of trial,”

As a result, the district court sanctioned the EEOC and awarded $4.7 million dollars to CRST for
attorneys’ fees and expenses.”* In addition to taxpayers being asscssed $4.7 million dollars for a
federal agency failing to comply with the law that it enforces, 153 alleged victims’ claims were
dismissed without a hearing on the merits ~ a stark example of the harm caused by the EEOC’s
improper litigation tactics.

A recent Seventh Circuit Court of Appeals case, EEOC v. Mach Mining, LLC, 738 F.3d
171, 184 (7th Cir. 2013) created a split among the Circuit Courts of Appeals regarding the issue
of whether the EEQC’s coneiliation obligations are subject to judicial review, as courts in the

#5.2515, 92d Cong. § 4(H (1971).
242 U.8.C. § 2000e-5(5)(1).

2679 F.3d 637, 676-77 (8th Cir. 2012).
B 1d. at 676.

M EEQC v. CRST Van Expedited, Inc., No. 07-CV-93-LRR, 2013 WL 3984478, at *21 (N.D.
fowa Aug. I, 2013).
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Second, Fourth, Fifth, Sixth, Tenth, and Eleventh Circuits® had all determined that the EEOC’s
conciliation obligations were subject to review under varying standards.

The House of Representatives recognized these concerns with the EEOC’s pursuit of
litigation absent good faith conciliation efforts on May 30, 2014, when it voted on a bipartisan
basis to approve the fiscal year 2015 Commerce, Justice, Science Appropriations bill® The
report accompanying the bill provided as follows:

The Committee is concerned with the EEOC’s pursuit of litigation absent good
faith conciliation efforts. The Committee directs the EEOC to engage in such
efforts before undertaking litigation and to report, no later than 90 days after
enactment of this Aet, on how it ensures that conciliation efforts are pursued in
good faith,”’

The EEOC should not be permitted to ignore Title VII’s plain language, nor should
courts abdicate their responsibilities in determining whether an executive branch agency
complied with its statutory requirements. Yet, that is what the EEOC argues in courts
throughout the country and in its brief filed in response to Mach Mining’s petition for writ of
certiorari currently pending before the United States Supreme Court,?® Courts have an important
role in ensuring that any agency, including the EEOC, does not manipulate, abuse, or evade its
statutory duty.

** The Second, Fifih, and Eleventh Circuits evaluate conciliation under a searching three-part
inquiry. EEOC v. Asplundh Tree Expert Co., 340 F.3d 1256, 1259 (11th Cir. 2003); EEOC v.
Jotmson & Higgins, Inc., 91 F.3d 1529, 1534 (2d Cir. 1996); EEOC v. Kiingler Elec. Corp., 636
F.2d 104, 107 (5th Cir. 1981). The Fourth, Sixth, and Tenth Circuits require instead that the
EEOC's efforts meet a minimali level of good faith. KEOC v. Keco Indus., Inc., 748 F.2d 1097,
1102 (6th Cir. 1984); EEOC v. Radiator Specialty Co., 610 F.2d 178, 183 (4th Cir. 1979); EEOC
v. Zia Co., 582 F.2d 527, 533 (10th Cir. 1978). As opposed to the EEOC’s positions in these
cases promoting a particular judicial standard of review of its conciliation efforts, today the
EEOC asserts its efforts are not subject to judicial review.

% H. Rep. No. 113-448, at 83-84 (2014).

7 1d

¥ On December 20, 2013, the Seventh Circuit Court of Appeals broke from over 40 years of
jurisprudence by holding that the EEOC’s pre-conciliation efforts were not subject to judicial

review at all in EEQC v. Mach Mining, LLC, 738 F.3d 171, 184 (7th Cir. 2013). See Brief for
the Respondent at 7-13, Mach Mining, LLC v. EEOC, (No. 13-1019) (May 27, 2014).
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The EEOQC’s Private Party and Amicus Litigation Record

Recently, the EEOC has been sanctioned by multiple eourts in connection with its
investigatory and litigation procedures in various EEOC-initiated lawsuits. In the last two years,
the EEOC has been ordered to pay employers over $5.6 million dollars as a result of its improper
litigation and conciliation tactics. Five recent cases are of immediate note in which courts
sanctioned the EEOC for its: failure to follow appropriate procedures prior to instituting
litigation, faifure to appropriately litigate the case, and failure to reasonably access the
appropriateness of continuing its litigation once it became clear in discovery that its complaint’s
theory had no basis in fact,

The $5.6 million sanctions against the EEOC does not take into account the value of the
Commission’s resources (in attorney and other staff time, hard litigation and expert witness and
other costs and the opportunity costs of pursuing frivolous cases). In addition, there are no
available estimates on the resources expended by the EEOC in connection with a number of
other high profile losses suffered by the EEOC on its most highly publicized cases during the last
year, including most recently, the dismissal of EEOC’s nationwide sex discrimination litigation
against Sterling Jewelers for its failure lo investigate the alleged systemic allegations in the case
prior to initiating litigation (EEOC v. Sterling Jewelers, Inc. W.D.N.Y. No. 08-706 3/10/2014).

*In EEOC v. CRST Van Expedited, Inc., 2013 U.S. Dist. LEXIS 107822 (N.D. lowa Aug. 1,
2013), the court ordered the EEOC to pay $4.7 million in attorneys’ fees, expenses and costs to
the employer it sued based on its failure to conciliate, prior to instituting litigation. In EEOC v.
Bloomberg LP. 2013 WL 4799150 (S.D.N.Y ., Sept. 9, 2013), the court invited the employer to
file a motion for attorneys’ fees based on the EEOC’s inappropriate conciliation and litigation
conduct. In EEOC v. Womble Carlyle Sandridge & Rice, LLP, 2014 WL 37860 (M.D.N.C,, Jan.
6, 2014), a magistrate judge imposed sanctions of approximately $23.000 against the EEOC for
spoliation of cvidence where the claimant destroyed documents during litigation relevant to her
duty to mitigate damages. In EEQC v. Peoplemark, Inc., 732 F.3d 584 (6th Cir. Oct. 7, 2013),
the court upheld a fee award of $751,942 for continuing to pursue litigation based on a blanket
no hiring policy for ex-convicts where no such policy existed and the EEOC obtained
information during discovery that disproved its factual basis for its complaint. In EEOC v.
TriCore Reference Laboratories, No. 11-2096, 2012 WL 3518580 (10th Cir. 2012), the Tenth
Circuit Court of Appeals affirmed summary judgment for the employer determining that no
material issue of fact remained, and awarded $140,571 in attorneys’ fees to the employer based
on the EEOC’s pursuit of a failure to accommodate claim with no basis in fact.
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Reestablishing The Commission’s Oversight of The Initiation of Multi-Plaintiff Litigation

Title V11 confers authority to initiate litigation to the five-member Equal Employment
Opportunity Commission. Title VII authorizes the EEOC’s General Counsel to “conduct™
litigation. Yet today, the overwhelming majority of EEOC-initiated litigation is initiated
throughout the United States by EEOC Local District offices, without review and a grant of
authority from the Commission.

This has not always been the case. In 1995, the Commissioners delegated their authority
to initiate litigation to the General Counsel, who subsequently delegated much of that authority
to the district offices. Since then, the Commission has only exercised authority to initiate
litigation in some but not all cases involving a major expenditure of resources, cases presenting a
developing area of the law, cases likely to present a public controversy, and cases where an
EEOQC amicus brief is sought.

In the early- to mid-2000s, as many as 75-80 litigation recommendations were submitted
annually to the Commission for authorization. Yet, in recent years, the number has decreased
dramatically. In the three-year period covering 2010, 2011 and 2012, a total of approximately 15
cases (of any type) were submitted to the Commission for authorization. In late 2012, the EEOC
adopted its Strategic Enforcement Plan, which continued the EEOC’s focus on systemic
litigation, but slightly modified the delegation of authority to the General Counsel, which
required “most™ systemic cases to be submitted to the Commission for review. Overall, the
Commission required a minimum of 15 cases, one from each district office, be presented for
review each fiscal year. In fiscal year 2013, the EEOC filed 21 systemic cases and 21 non-
systemic multi-plaintiff cases. Based on information provided before cach public Commission
meeting, it is clear that many of these cases were initiated by the district offices without approval
from the Commission.

Given the significant expenditure of resources by both the EEOC and private employers
in connection with muiti-plaintiff cases in 2013, the Chamber urges that all multi-plaintiff
litigation be submitted to the Commissioners for review and approval prior to initiation of
fitigation.

Private Party Litigation Failures
Despite significant budgetary increases in 2009 and 2010, and consistent funding at

high levels since, EEOC litigation is down almost 55%.2" Since April 20]0,"l1owevcr, the
number of cases that the EEOC has lost due to litigation abuses is troubling.*

* See http://www.eeoc.gov/ceoc/plan/budgetandstaffing.cfm. Between fiscal year 2008 and

fiscal year 2010, the EEOC’s budget increased by over $38M or 11.5%.

3 See http://www.ecoc.gov/eeoc/statistics/enforcement/litigation.cfin. In fiscal year 2008, the
EEQC filed 290 merits cases. In fiscal years 2012 and 2013, the EEOC filed 122 and 133 merits
cases. respectively.
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For example. in a race discrimination case, the EEOC alleged that a staffing company’s
blanket policy of not hiring individuals with a criminal record had a disparate impact on African-
Americans.”® However, the company simply did not have a blanket no-hire policy. Despite
becoming aware of the fatal false premise of its case during discovery, the EEOC continued to
litigate anyway. The U.S. District Court for the Western District of Michigan determined that
“this is one ot those cases where the complaint turned out to be without foundation from the
beginning.” As a result, the court ordered the EEOC to pay a total ot $751,942.48 for
deliberately causing the company to incur attorneys’ fees and expert fees after the agency learned
that the company did not have the blanket no-hire policy.

A federal court in New York dismissed a pregnancy discrimination lawsuit fited by the
EEOC, granting summary judgment for the employer, ruling that the EEOC did not present
sufficient evidence to establish that, once again, the employer engaged in a pattern or practice of
pregnancy discrimination.* ‘The BEOC, which represented 600 women against the employer,
based its claim on anecdotal accounts that the company did not provide a sufticient work-life
balance for mothers working there. The court ruled that the law does not mandate work-life
batance. The court criticized the EEOC for using a “sue-first, prove later™ approach, noting that,
*"J'accuse!” is not cnough in court. Evidence is rcquircd.”35

Similarly, in a case alleging discrimination undet the ADA, the EEOC continued to
litigate even when it became clear that the case had no merit.™® Specifically, the EEOC admitted
that the alleged victim of discrimination could not perform the essential functions of the job but
“eontinued to litigate the . . . claims after it became clear there were no grounds upon which to
proceed,” Thus, the EEOC’s claims were “frivolous, unreasonable and without foundation.”
The district court dismissed the claim and awarded the employer over $140,000 in attorneys’
fees and costs. The Court of Appeals affirmed.”’

While litigating disparate impact claims, which do not require that the EEOQC prove
intentional discrimination against any alleged victim, the EXOC has fared no better. For
example, in an Ohio case alleging that an employer’s use of credit background checks violated
Title VIL, the Sixth Circuit affirmed summary judgment because the EEOC lacked sufficient
evidence to even form a prima tacie case of discrimination. There, the EEOC used a novel *race
rating” system to establish that the credit background check had a disparate impact against

* For additional analysis regarding the EEQC’s litigation abuses, see the Chamber’s EEQC
Enforcement Paper at 7-11.

P EEOCv. Peoplemark, Inc., 2011 U.S. Dist. LEXIS 38696 (W.D. Mich. Mar. 31, 2011).

M EEQC v, Bloomberg LP, 2013 U S, Dist. LEXIS 128388 (S.D.N.Y.. Sept. 9, 2013); ZEOC v.
Bloomberg L.P., 778 F. Supp. 2d 458, 462 (S.D.N.Y. 201 1).

B 1d.
% EEOC v, Tricore Reference Laboraiories, 2012 U.S. App. LEXIS 17200 (10™ Cir. 2012).

71
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minority applicants. While castigating the EEOC for using a *homemade™ method that the
EEOC itself prohibits, the Sixth Circuit noted that “*[ijn this case the EEOC sued defendants for
using the same type of background check that the EEOC itself uses.” The Wall Street Journal
called the Sixth Circuit’s opinion “The Opinion of the Year™**

In a Maryland case alleging that an employer’s criminal background policy had a )
disparate impact on minorities, the EEOC attempted to prove its case through hiring statistics.”’
Unable to cstablish a prima facie case of discrimination, the court awarded summary judgment
for the employer. The court found that EEOC’s expert analysis contained a “mind-boggling
number of errors.” The court also found the EEOC’s statistical evidence to be “skewed,™ “rife
with analytical errors,” *laughable,” and “an egregious example of scientific dishonesty.”
Accordingly, the court dismissed the case, noting that, “The story of the present action has been
that of a theory in search of facts to support it.”

EEOC abuses can also be found during the discovery phase of litigation. For example, in
EEOC v. Honeybaked Ham'™®, a Colorado district court sanctioned the EEOC for its efforts to
evade discovery where the EEOC was “negligent in its discovery obligations, dilatory in
cooperating with defense counsel, and somewhat cavalicr in its responsibility to the United
States District Court[.]” In EEOC v. Womble Carlyle Sandridge & Rice, LLP* a North Carolina
court sanctioned the EEOC almost $23,000 for the charging party’s destruction of evidence after
the EEOC had initiated litigation, laying blame for the destruction on the EEOC’s attorneys.

The EEOC s Failed Amicus ]’rogmm'”
Not only has the EEOC been unsuccessful in its major cases in which it is a party, the

EEOC's amicus curiae program was equally unsuccessful in 2013, One of the most important
. - . . . 43 . .
legal enforcement methods available to the EEQC is its amicus curiae program.®® Amicus briefs

* hitp:/fontine. wsj.com/news/articles/SB100014240527023045 1250457949 1 860052683 1 76.
¥ EEOC v. Freeman, 961 F. Supp. 2d 783, 797-799 (D, Md. 2013),

P EEOC v, Original Honevbaked Ham Company of Georgia, Inc., 2013 U.S. Dist. LEXIS 26887
(D. Colo. Feb 27, 2013).

" EEOC v. Womble Carlvie Sandridge & Rice, LLP, 13-CV-46 (M.D.N.C, Jan, 6, 2014); sce
also EEQC v. Womble Carlyle Sandridge & Rice, LLP, 13-CV-46 (M.D.N.C. April 29,2014),

2 For a more in depth analysis of the EREOC’s failed amicus program, see the Chamber’s EEOC
Enforcement Paper at 18-25.

* The EEOC has not included information regarding its 2013 amicus record on its website, in its
2013 PAR, or in its General Counsel’s Law360 article criticizing other analyses of the EEOC’s
litigation record as failing to perform a comprehensive review of all 2013 EEOC litigation
efforts. Without considering the EEOC’s 2013 amicus record, its General Counsel asserted that
when one reviewed the EEOC’s entire record instead of a few EEQC losses still on appeal,
*...we [EEOC] have a record of success in reversing adverse decisions when a case moves to the

14
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are “friend of the court™ briefs filed by the EEOC “in a case that raises novel or important issues
of law” that fall within EEOC’s expertise.*® The EEQC has an intensive approval process for
amicus participation, with all recommendations in favor of amicus participation approved by a
majority of the five-member Commission. Amicus briefs are part of the EEOC’s targeted and
integrated approach to law enforcement, focused on the EEOC’s priorities, and often seeking
judicial approvat of EEOC positions contained in its enforcement guidelines and policy
statements.

In 2013, the U.S. Supreme Court and five Courts of Appeals decided {3 cases in which
the EEOC filed amicus briefs. Three of the 13 cases raised contested procedural issues on which
the EEOC’s amicus position prevailed."> Ten of the cases involved substantive issues of the
appropriate interpretations of applicable federal law.** The EEOC’s position was rejected in

appellate court.™). P. David Lopez, 'EEOC Overreach' Analysis Distorted The Record, LAW360
(Jan. 3,2014, {2:17 PM).

44 See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, AMICUS CURIAE PROGRAM, (Jan.
15, 2014), available at http://www .ecoc.gov/eeoc/litigation/amicus.cfm.

* The EEOC prevailed on procedural arguments in the following three anicus cases in 2013:
Mandel v M& Q Packaging Corp., 706 F.3d 157 (3d Cir. Jan. 14, 2013) (adopting the EEOC
position that the district court erred in refusing to consider evidence of harassment over 300 days
old in this hostile work environment claim); Boaz v. FedEx Customer Info. Svs., Inc., 725 F.3d
603 (6th Cir. Aug. 6, 2013) (adopting DOL & EEOC argument that an employment contract
cannot shorten the statute of limitations under the EPA or FLSA); Ellis v. Ethicon, Inc., 529 Fed.
Appx. 310 (3d Cir. Jul. 9, 2013) (adopting the EEOC argument that reinstatement can be an
appropriate remedy).

* The EEOC’s substantive arguments were rejected in the following eight amicus decisions in
2013: Vance v. Ball State Univ,, 133 S. Ct. 2434 (Jun. 24, 2013) (rejecting EEOC Enforcement
Guidance definition of “supervisor” under Title VII when determining vicarious liability for
unlawful harassment); Univ. of Texas Southwestern Med. Ctr. v. Nassar, 133 S. Ct. 2517 (Jun.
24, 2013) (rejecting EEOC Enforcement Guidance that the motivating factor standard applics to
retaliation claims); Basden v. Prof. Transportation, Inc., 714 F.3d 1034 (7th Cir. May §, 2013)
(rejecting EEOC LEnforcement Guidance that attendance is not an essential function of the job);
D.R. Horton, Inc. v. NLRB, 737 F.3d 344 (5th Cir. Dec. 3, 2013) (rejecting the position offered in
a joint brief filed by the EEOC and DOL while the proceedings were before the NLRB that
arbitration agreements are inconsistent with federal law); Sutherland v. Ernst & Young LLP, 726
F.3d 290 (2d Cir. Aug. 9, 2013) (rejecting the EEOC’s argument, filed jointly with the DOL, that
arbitration agrecments barring class claims are impermissible); McKinley v. Skyline Chili, Inc.,
2013 WL 4436537 (6th Cir. Aug. 21, 2013) (affirming summary judgment for the employer
becausc loss of confidence and poor performance were not pretextual reasons for termination);
Foco v. Freudenberg-NOK Gen. P’ship, 2013 WL 6171410 (6th Cir. Nov. 25, 2013) (affirming
summary judgment for the employer as the pay disparity was based on something other than
sex); Bailey v. Real Time Staffing Servs., Inc., 2013 WL 5811647 (6th Cir. Oct. 29, 2013)
(affirming summary judgment for the employer because the employee’s failed drug test, even if
caused by medication taken to treat HIV, was a legitimate, non-discriminatory reason for

I35
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cight of the ten substantive positions it advanced in the appellate courts. In comparison, the
United States Chamber of Commerce (“Chamber™) filed amicus curiae bricfs in three of these
same cases, with a 100% win rate.””

The Supreme Court itself rejected two long-held EEOC guidance positions. First, in
Vance v. Ball State Univ., the Supreme Court rejected the EEOC’s expansive definition of
“supervisor™ and held that an employer may be vicariously liable for an employee’s unlawful
harassment only when that employee has the employer’s authorization to effect significant
changes in employment status of the employee (such as hiring, firing, promoting, demoting or
significantly changing their responsibilities or employee benefits).** Second, in Univ. of Texas
Southwestern Med. Ctr. v. Nussar, the Supreme Court rejected EEOC’s amicus position and held
that in a Title VII retaliation claim, the plaintiff must prove that the harm would not have
oceurred “but for” the employer’s retaliatory motive.*’

The Supreme Court’s adverse rulings in 2013 striking down EEOC guidance were not an
anomaly. In 2012, the Supreme Court unanimously rejected the EEOC’s position that the
ministerial exception did not apply to ADA retaliation cases.” Tn 2009, the Supreme Court
rejected the EEOC’s position that the mixed motive instruction was permissible under the
ADEA, which the EEOC had argued as amicus before the Eighth Circuit Court of Appeals and in
which the Department of Justice appeared as amicus at the Supreme Court.”

In addition to the Supreme Court rejecting EEOC guidance, the Courts of Appeals
rejected the EEOC’s substantive positions found in its Enforcement Guidance: Reasonable
Accommodation and Undue Hardship Under the Amevicans With Disabilities Acr™* as well as the

termination), The EEOC prevailed on substantive amicus arguments in only two cases in 2013:
Waldo v. Consumers Energy Co., 726 F.3d 802 (6th Cir. Aug. 9, 2013) (adopting the EEOC’s
argument that a sexual harassment victim does not need to prove that the harassment
unreasonably interfered with her work performance, only that work conditions were
discriminatorily altered) and Latowski v. Northwoods Nursing Cir., 2013 WL 6727331 (6th Cir.
Dec. 23, 2013) (reversing summary judgment for employer on a pregnancy discrimination claim
where a fact issue existed regarding whether the employer’s proffered reason for terminating
plaintiff was pretextual).

* The U.S. Chamber of Commerce filed amicus briefs in Vance v. Batl State Univ., Univ. of
Texuas Soutinvestern Med. Crr. v. Nassar and DR Horton v. NLRB.

* Vance, 133 S. Ct. a1 2454.

** Nassar, 133 S. Ct. at 2533-34,

3¢ Hosanna-Tabor Fvangelical Lutheran Churchv. EEOC, 132 S. Ct. 694, 707 (2012).
*' Gross v. FBL Services, Inc., 557 U.S. 167, 173 (2009).

52 14.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, ENFORCEMENT GUIDANCE:

REASONABLE ACCOMMODATION AND UNDUE HARDSHIP UNDER THE AMERICANS WITH

16



252

EEOC’s Policy Statement on Mandatory Binding Arbitration of Employment Discrimination
Disputes.”® For example, in Basden v. Prof. Transportation, Inc.,™ the Seventh Circuit rejected
the EEOC’s much maligned position that attendance is not an cssential function of a job. In D.R.
Horton v. NLRB,> the Fifth Circuit Court of Appeals rejected the EEQC’s policy position that
arbitration agreements arc inconsistent with federal civil rights laws.

Whether the EEOC’s amicus program’s success is measured on a pure numerical win/loss
hasis, or on the importance of the substantive interpretations of federal law it supported in its
amicus efforts, one thing is clear: it was an overwhelming faiture. More important, however, is
that courts consistently rejected substantive policy positions adopted by the EEOC, which creates
an untenable atmosphere for employecs and employces, both of whom are left searching for
reliable guidance on rights and obligations under federal employment civil rights laws.

Expansive Enforcement Guidance

As is clear from the appellate courts’ rejection of EEOC guidance, employers find
themselves between a rock and a hard place when it comes to determining whether to revise
policics and practices to conform to new EEOC enforcement guidance. Guidance represents not
the law, but the EEOC’s view of the law. Employers look to the EEOC for thought-based,
reasonable guidance to assist their compliance efforts. An individual expects that the EEOC
provides reliable guidance outlining his or her rights under the statutes within its jurisdiction.
However, when any enforcement guidance strays from the statutory intent and is uitimatcly
struck down by the Supreme Court or a Circuit Court of Appeals, the EEOC has failed all of its
stakeholders and its congressional mandate.

One potential reason for the continued disregard of EEOC guidance is because it adopts
substantive policy positions that create compliance requirements without the benefit of public
comment.™® This is contrary to the strong policy favoring pre-adoption notice and comment on
guidance documents. OMB’s “Final Bulletin for Agency Good Guidance Practices™ states:

DISABILITIES ACT, (Oct. 17, 2002), available at
http://www.eeoc.gov/policy/docs/accommodation htmi.

SUs. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, POLICY STATEMENT ON MANDATORY
BINDING ARBITRATION OF EMPLOYMENT DISCRIMINATION DISPUTES AS A CONDITION OF
EMpPLOYMENT, (Jul. 10, 1997), available at http://www.eeoc.gov/poticy/docs/mandarb.htmi.

** 714 F.3d 1034, 1037 (7th Cir. May 8, 2013).
%737 .3d 344, 360 (5th Cir. Dec. 3, 2013).

36 Notably, the EEOC placed complete drafts of its Strategic Plan and Strategic Enforcement
Plan for public comment. See http:/www.eeoc.gov/eeoc/newsroom/1-18-11a.cfm and
http://www.ceoc.gov/ecoc/newsroom/relcase/9-4-12c.cfm. It did not provide a complete draft of
either its draft Quality Control Plan, enforcement guidance related to the usc of criminal
convictions, anticipated guidance related pregnancy discrimination, or other draft guidance

17
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Pre-adoption notice-and-comment can be most helpful for significant guidance
documents that are particularly complex, novel, consequential, or controversial.
Agencies also are encouraged to consider notice-and-comment procedures for
interpretive significant guidance documents that effectively would extend the
scope of the jurisdiction the agency will exercise, alter the obligations or
liabilities of private parties, or modify the terms under which the agency will
grant entitlements. As it does for legislative rules, providing pre-adoption
opportunity for comment on significant guidance documents can incrcase the
quality of the guidance and provide for greater public confidence in and
acceptance of the ultimate agency judgments.”’

For example, one intended audience for any EEOC enforcement guidance is the EEOC
investigators, who are trained to implement the relevant guidance document in their day-to-day
investigations. EEOC investigators will determine whether reasonable cause exists that
discrimination occurred based on an employer’s compliance with the relevant enforcement
guidance, essentially equating compliance with a guidance document as compliance with a
statute. During an investigation, employers are held to the standards set forth in the EEOC’s
guidance documents. As many guidance documents take expansive views of rights and
obligations under the {aw, it allows investigators to build large systemic cases on questionable
theorics that force employers to settle before or in the early stages of litigation.

In April 2012, the EEOC adopted its Enforcement Guidance on the Consideration of
Arrest and Conviction Records in Employment Decisions Under Title VII of the Civil Rights Act
of 1964, This guidance was not issued for notice and comment pursvant to OMB’s Final
Bulletin for Agency Good Guidance Practices. The rule contained in this guidance is relatively
simple —~ employers commit race discrimination if they choose to hire applicants without criminal
historics over applicants with criminal histories unless the employer conduets a highly subjective
individualized assessment of the applicant with a criminal history. If the applicant with a
criminal history is excluded after an employer considers these factors, presumptively no race
discrimination cxists. [f the applicant is excluded without an individualized asscssment,
presumptively race discrimination exists. However, there is no individualized assessment
requirement under Title VII. The EEOC fails to provide any justification for this logical flaw —
that an unsuccessful appticant who received an individualized assessment is not discriminated
against while an unsuccessful applicant who did not receive an individualized assessment has
been discriminated against.

A second flaw in the EEOC’s guidance is its treatment of state laws. While Title Vil
does contain a provision that Title VIl supersedes state law only where a state or local law
requires or permits an act that would violate Title VII,™® the EEOC provides no guidance on how

documents regarding credit background checks or under reasonable accommodation
requircments under the ADA.

T Office of Management and Budget, Final Bulletin for Agency Good Guidance Practices, 72
Fed. Reg. 3432, 3438 (Jan. 25, 2007).
* 42 U.S.C. §2000e-7.
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an employer should weigh competing federal and state interests, other than to say that an
employer will have to establish that a screen based on state law is job-related and consistent with
business necessity. It is an expensive endeavor for a nursing home or other health care facility to
show that not hiring a serial rapist or drug dcaler pursuant to state faw is job-related and
consistent with business necessity, yet that is what this guidance contemplates.

Finally, the EEOC gives short shrift to common sense employer concerns — workplace
safety and the hiring of violent felons, sexual harassment concerns and the hiring of rapists, trust
and reliability in one’s workforce. In classic “Do as I say not as I do” fashion, the EEOC itself
conducts criminal background checks on potential hires because a history or pattern of criminal
activity creates doubt about a person’s judgment, honesty, reliability and trustworthiness.

In addition to the poor showings in court, the EEOC continues to send mixed signals
regarding the cfficacy of its guidance positions. For example, in the State of Texas v. EEOC
litigation, the EEOC describes its guidance documents as “lack[ing] the force of law.”™ Yert,
only months later, the Solicitor General of the United States asked that the Supreme Court not to
grant a writ of certiorari in Young v. United Parcel Service because the EEOC is about to issue
enforcement guidance on the issue.’ Note the inberent inconsistency in those positions.
Employers are forced to comply with policy positions set for in enforcement guidance
documents, while the EEOC argues in court that those positions have no force of law, while at
the same time the Department of Justice requests that the Supreme Court deny granting a writ of
certiorari in Young because the EEOC’s anticipated guidance will resolve the issue.

* See EEOC’s Memorandum in Support of Motion to Dismiss, No. 5:13-CV-255 C, at 7 (N.D.
Tex 2013).

% Amicus Brief for the United States at 21-22, Young v. United Parcel Service, Inc., No. 12-

1226 (May 19, 2014). Notably, the EEOC is not a signatory to that brief, indicating that at lcast
three Commissioners do not with the argument sct forth by the Department of Justice.



255

Conclusion

Combating discrimination in the workplace is a worthy goal and one that the U.S.
Chamber of Commerce supports. However, the EEOC’s abusive enforcement tactics must be
addressed. While federal judges have pushed back in certain cases, the EEOC clearly has not
gotten the message. Morcover, relying on federal court judges as the final check on EEOC
enforcement is often a case of “too little, too late™; by that time, employers have alrcady spent
significant time and resources defending themselves against unmeritorious allegations and the
EEOC™s misplaced priorities and overzealous litigation tactics leave fewer resources and longer
delays in investigating and resolving meritorious discrimination ailegations and providing
employers with accurate guidance around which to shape their workplace policies. We
encourage the EEOC to adopt institutional procedures to provide for internal accountability,
more efficient use of resources and adherence to its own statutory conciliation and other
obligations. Ifthe EEOC continues to ignore the problem, we encourage Congress to use its
oversight authority to install much needed safeguards within the EEOC.

Mr. Chairman and members of the Committee, thank vou for the opportunity to share
some of those concerns with you today. Pleasc do not hesitate to contact me or the Chamber’s
Labor, Immigration, and Employee Benefits Division if we can be of further assistance in this
matter.

ce: Randel K. Johnson, Esq.
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@ EmployeeScreen

Smarter Screening. Intelligent Hiri

ng.>
June 13, 2014

The Honorable Tim Walberg

Chairman

Subcommittee on Workforce Protections

House Committee on Education and the Workforce
Washington, DC 20515

To Whom It May Concern:

My name is Nick Fishman and | am the co-founder, Chief Marketing Officer and Executive Vice
President at EmployeeScreeniQ, a company that provides employment background checks to
employers throughout the country. | wanted to thank you for holding your hearing on the
regulatory and enforcement priorities of the EEQOC and how their guidance on the use of
criminal background checks has affected employers across the country.

Qur business is based on our core belief that background checks are necessary for employers t¢
have the information they need to make informed hiring decisions. The cost of a bad hire due
to a lack of organizational fit or qualifications is substantial enough. But if you add up the cost
of negligent hiring lawsuits, employee theft, negative employee morale and the potential
human cost and loss that can occur in the workplace, we believe that employers would be
negligent in not performing employment background checks.

When | testified at the U.5. Commission of Civil Rights hearing concerning the impact of the
EEOC's guidance in December of 2012, | focused my remarks on employers’ need to conduct
crimina! background checks as both a public safety issue as well a responsible exercise in
general risk management,

We remain concerned that the EEOC neglected to carefully consider all sides of the eguation
nor seek feedback from all stakeholders before publishing their guidelines. As Lucia Bone
pointed out in her testimony to your committee, there are real consequences for not
conducting background checks; both for employers and the customers they serve.

Beyond the obvious safety issue is the cumbersome and confusing process the EEQC expects
employers to execute, Todd McCracken astutely pointed out in his testimony that the guidance
has caused tremendous confusion among employers that have no intention of discriminating
against candidates. And for those that have figured out the process, there is still no guarantee
that they are insulated from EEOC scrutiny.

{tis my hope that your committee will continue to highlight these concerns and raise more
awareness among your colleagues in Congress that the EEOC has exceeded their authority.



258

"\\ .
E

mployeeScreen

Smarter Screening. Intelligent Hiring.™

Thank you in advance for your time and consideration.
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June 24, 2014

The Honorable Tim Walberg

Chairman

Committee on Education and the Workforce
Subcommittee on Workforce Protections
United States House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman,

The National Association of Professional Background Screeners (NAPBS) welcomes the
opportunity to submit the following comments with respect to your Subcommittee’s June 10,
2014 hearing entitled “The Regulatory and Enforcement Priorities of the EEOC: Examining the
Concerns of Stakeholders.” We respectfully request that these comments be made part of the
Subcommittee’s formal hearing record.

NAPBS applauds the Subcommittee for continuing its examination of the EEOC’s
enforcement practices involving the use of criminal background checks. NAPBS appreciates this
committee’s continued focus on the EEOC’s 2012 Consideration of Arrest and Conviction
Records in Employment Decisions Under Title VII of the Civil Rights Act of 1964 (Guidance),
particularly the ensuing litigation and enforcement tactics currently plaguing employers. The
Subcommittee’s focus on the EEOC’s enforcement practices is especially timely given some
significant judicial defeats involving use of criminal histories suffered by the EEOC since the
Subcommittee held its May 2013 hearing on this subject matter.

NAPBS currently represents 689 companies engaged in employment and tenant
background screening across the United States dedicated to providing the public with safe places
to live and work. We are the voice of the background screening industry, and our member
companies range from Fortune 100 companies to small local businesses, conducting millions of
pre-employment and tenant background checks each year. NAPBS member companies are
defined as “‘consumer reporting agencies™ pursuant to the Fair Credit Reporting Act (FCRA) and
are regulated by both the Federal Trade Commission (FTC) and Consumer Financial Protection
Bureau (CFPB).

NAPBS’s overarching goal is to provide employers, residential managers, non-profit entities,
voluntecr organizations, and public sector employers, among others, with a tool-—the criminal
background check—that enables them to make better decisions that help keep workplaces and
residences safer. As a federal court noted recently “[c]areful and appropriate use of criminal
history information is an important, and in many cases essential, part of the employment process

2501 Aerial Center Parkway, Ste. 103 * Morrisville, NC 27560
Phone: 919.459,2082 ¢ Fax: 919.459.2075 * Email: info@napbs.com
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of employers throughout the United States.” EEOC v. Freeman, 961 . Supp. 2d 783, 786 (D.
Md. 2013).

NAPBS submits these comments to expand on some of the key points made at the June
10% hearing by Lucia Bone, Founder, the Sue Weaver C.A.U.S.E., Todd McCracken, President,
the National Small Business Association and Camilie Olson, Partner, Seyfarth Shaw, on behalf
of the U.S. Chamber of Commerce. More specifically, we are writing to emphasize (1) the
important public safety interests served by these checks, interests that the EEOC failed to
properly consider or balance: and (2) demonstrate briefly how the Commission’s flawed process
has created a statement of enforcement “policy™ that has placed employers in a “*catch 22”; and
(3) commend the Committee for subjecting the Commission’s enforcement overreaches to the
public scrutiny they deserve.

1. The Necessity of Criminal Background Checks.

If there were a single overarching takeaway from the June 10" hearing it was Lucia
Bone'’s dramatic and heart wrenching explanation of why criminal background checks arc so
important, and tragically, what can happen if an employer fails to conduct a screen. Ms. Bone’s
horrific story brings home the reality that cmployers are less capable of evaluating the overall
suitability of a prospective employee if they do not rely on criminal history information. In the
hiring context, more, not less information, serves the governmental interest in protecting the
safety of its citizens. We agrec emphatically with Ms. Bone that “[e]veryone has the right to
work—but not every job is right for everyone. Criminal background investigations provide
employers an invaluable tool to help them place employees in job appropriate positions, better
protecting coworkers and clients. Background checks prevent tragedies.” !

Policymakers around the country recognize the benefits of background checks.
Especially since 9/11, we have witnessed an upsurge of federal, state and local laws mandating
background checks in myriad settings, especially those involving vulnerable populations such as
the elderly, medical patients, children and the disabled. The federal government, including the
EEOC itself, requires its employees to undergo background screening.  NAPBS believes that in
cnacting such laws, policymakers are acting consistent with the public perceptions about the
benefits of checks. As a broad group of screeners and employers told the United States Civil
Rights Commission (USCCR) in December 2012, there are many reasons why the public deems
checks to be critical

Checks help parents know whether a convicted sexual predator is working at their
child’s day care center, is driving their child’s school bus, is a counselor at their
summer camp or a coach in their son’s or daughter’s little league. Family members
want assurances that parents will be safec when they move to an assisted living
facility. Companies providing in-home services rely on checks because homeowners
and apartment dwellers expect to be safe when opening their front door to a
repairman, instatler or deliveryman. Hotels use checks to help ensure guests that the
worker with key access is not a violent ex-offender. Checks also give customers and
paticnts” peace of mind that the individual filling their prescriptions at the local

1 The Regulatory and Enforcement Priorities of the EEOC: Examining the Concerns of
Stakeholders, Hearing Before the House Committce on Education and the Workforce, Subcommittee on
Workforce Protections, 113 Cong. (2014) (Statement of Lucia Bone, C.A.U.S.E.)
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pharmacy or the healthcare provider tending to their illness does not have a criminal
history that renders them unsuitable for that position.?

Policymakers should encourage, not discourage the responsible use of criminal
background checks. Unfortunately, in its Guidance and in the steps that led to the issuance of
this new policy statement, the EEOC paid little heed to the governmental responsibility in
protecting the safety of its citizenry.

2. The EEOQC Failed to Balance the Competing Interests of Helping Ex-offenders
Re-Enter the Workforce and Protecting Safety in the Workplace and in Residences.

When a governmental entity attempts to regulate the use of criminal histories in
employment, it must weigh the legitimate interest in minimizing the obstacles facing job seeking
ex-offenders and the compeliing interest in ensuring that ex-offenders do not obtain jobs where
their past criminal acts present an undue safety risk. Unfortunately, when drafting the Guidance,
the EEOC gave short shrift to vital public safety purposes scrved by background checks. As the
withess testimony underscored, the Guidance, despite its length, is devoid of any “discussion of
the public safety benefits attributable to the use of criminal background checks.” Not
surprisingly, given this defect, the Guidance is unbalanced.

NAPBS promotes fair employment practices and strives to ensure that its members and
end users of criminal history checks follow applicable equal employment opportunity laws. lts
members are sensitive to the daunting challenges that face ex-offenders as they attempt to re-
enter the workforce. Regrettably, the EEOC focused exclusively on the interests of ex-offenders
at the expense of public safety. We agree with Ms. Bone that it is time for the EEOC to “stop
demonizing background checks and strike a balance that is fair to al} parties.”

3. The Procedure Followed by the EEOC in Developing and Issuing Its 2012
Criminal History Guidance Was Flawed.

The EEOC rejected requests from the private and public sectors to see the Guidance prior
to issuance-—including a directive from the Senate Appropriations Committee and a request from
a United Statcs Senator.” Its failure to receive public comments based on the guidance in its draft
form, resulted in a flawed, non-transparent process that has produced a bad policy result. The
Committee is well aware of the profound difference between public hearings, stakeholder
meetings and written comments addressed at a general topic, and those that are directed at the
actual regulatory or legislative language or in this instance sub regulatory guidance as it was
referred to by the LEOC. Here, a/f of the EEOC’s “transparency™ preceded public access to the
text of the Guidance and dealt with the general fopic of criminal histories.

Letter from ACRAnet, et al. to the United States Commission on Civil Rights 6 (December 4,

Prior to the release of the Guidance, the Senate Appropriations Committee in its report
accompanying S. 2323, the Senate Appropriations Committee ditected that the “new guidance on the use of
criminal background checks . . . be circulated for pubiic input at least 6 manths before adoption.” S. Rep.
No. 112-158, at 115 (2012). Senator Michae! Enzi (R-Wyo.) in a letter to the EEOC declared that the
Commission’s decision proceed without public review “confirms our view that this process has been done
behind closed doors and the result will be an unwelcome surprise for conscientious employers hoping to
expand hiring.” Letter from Michael Enzi, Sen., to Jacqueline Berrien, Chair, EEOC 1 (Apr. 19, 2012).
Earlier in August 2011, the United States Chamber of Congress urged the EEOC to provide a notice and
comment period. U.S. Chamber .of Commerce, Comments in the Record, July 26, 2011 Meeting to
Examine Arrest and Conviction Records as a Hiring Barrier (Aug. 10, 2011).
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One is left to wonder how much less problematic and more responsive to the needs of
emplovers and the public at large the Guidance would have been had the Commission allowed
for a proper notice and comment period. It is also fair to wonder why the Commission, after
issuance of the Guidance has felt compelied to devote so much time and taxpayer money to
educating employcers and the public about the meaning of the Guidance—e.g., myriad meetings
around the country, a frequently asked question document, and a joint missive with the FTC—if
the guidance is merely a continuation of what came before; if that were the casce there would be
no need for an extensive damage control effort to quiet justified public concern.

4. The Guidance’s Treatment of State Law Puts Employers in an Untenable Position.

As the Subcommittee heard at its June 10" hearing, many employers, especially those who
run small businesses, are confused by language in the Guidance threatening to investigate
businesses for following state hiring requirements.  The Guidance states that “state and local
laws or regulations arc preempted by Title Vi1 if they purport[} to require or permit the doing of
any act which would be an unlawful employment practice under Title V11"

Our discussions with the employer community confirm the testimony that the Subcommittec
heard, namely that employers are eaught in an impossible situation: the criminal history policies
they adopted to meet the requirements of such a state or local could well subject them to an
EEOC investigation. Complicating this problem and heightening uncertainty among employers
worried about meeting their state law obligations, is the fact that the EEOC has given no
indication how it would apply this preemption language.

Todd McCracken got it right when he told the Subcommittee:

With respect, it is ridiculous that a small business is forced to choose between two
conflicting government requirements, If the EEOC has a problem with a state statute,
it should challenge the statute, not launch an enforcement action against a small
business that complied with state law. Unlike the federal government, small
businesses have limited resources, and defending such lawsuits can devastate the
financial health of the business.’

5. The Individual Assessment Requirement Sets A Trap for Businesses.

Unlike its two-page predecessor, the 2012 Guidance stretches to 52 pages and contains 167
footnotes.  We agree with Mr. MeCracken’s assertion that the EEOC failed to meet its
“obligation to articulate rules that are comprehensible and can actually be implemented.” He
continued that “[ack of crisp guidance leads situations where enforcement is starkly arbitrary
and the rules, since they cannot be understood, are effectively ignored.”® Of especial concern to
employers is the “suggestion™ in the Guidance that they undertake an individualized assessment
of those applicants with criminal historics to review the nature of the offense and other relevant
issues. While such assessments are not mandated by Title V1, the Guidance leaves little doubt

Y EEOC, Consideration of Avrest and Conviction Records in Employment Decisions Under Title Vil of

the Civil Rights Act of 1964, 915.002, at 24 (2012) (alteration in original) (internal quotation marks and
citations onmitted), ip. A eeoe govtayy cuidance arresiconviction cfi.

3 The Regulatory and Enforcement Priorities of the EEOC: Examining the Concerns of
Stakeholders, Hearing Before the House Committee on Education and the Workforce, Subcommittee on
Warkforce Protections, 113 Cong. (2014) (Statement of Todd McCracken, President, National Small
Business Association)

N fd.
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that employers who refrain from offering such assessments are more likely to catch the attention
of the EEOC.

Such assessments are particularly problematic and burdensome for businesses that rely on
seasonal employees as well as small businesses. A large entity may, as some have done, hire an
employee whose sole job it is to make an individual assessment based on the applicant’s file and
nothing else. While there is no guarantee that this kind of firewall will protect employers from
an EEOC investigation and lawsuit, smaller businesses do not have that luxury. Hiring decisions
are usually just one of an employee’s duties. The result is a compliance trap: the business that
has an employee conduct the interview, review the background screen, and conduct an
“individual assessment” creates the potential of a disparate treatment claim. If the business does
not do the check, negligent hiring suits loom. Nonetheless, the effect of the guidance on some
employers has been to discourage them from performing checks in some situations.

6. The EEOC’s Guidance and Its Litigation Practices Are Finally Receiving the Public
Serutiny They Deserve.

Given the failure of the EEOC to subject the draft Guidance to public review, we
commend the Subeommittee for giving the EEOC’s Guidance and its enforcement activities the
public scrutiny they deserve. This Subcommittee has played a key oversight role by holding not
only the June 10™ hearing but also its May 2013 hearing, at which time EEQOC Chairwoman
Berrien was queried about the Guidance and the EEOC’s overall enforcement activities, We
also note that last summer, nine state attorneys general criticized two disparate impact lawsuits
involving criminal checks launched by the Commission, EEQOC v. BMW Manufacturing Co.,
LLC (Case No. 7:13-cv-01583, U.S. District Court District of South Carolina) and EEQC v.
Dolgencorp LLC (Case No. 1:13-cv-04307, U.S. District Court Northern District of Hllinois).
The letter argued that these lawsuits and “and [the EEOC’s] application of the law as articulated
in [the EEOC’s] enforcement guidance, are misguided and a quintessential example of federal
overreach.”’

Nonetheless, the most significant development since the Subcommittee’s 2013 hearing
are the stinging defeats that the EEOC suffered in EEOC v. Freeman, 961 F. Supp. 2d 783 (D.
Md. 2013) and EEQC v. Peoplemark, 732 F.3d 584 (6" Cir. 2013), both of which deal with
disparate impact claims involving criminal history policies.® In Freeman, now on appeal to the
United States Court of Appeals for the Fourth Circuit. a federal court in a scathing opinion threw
out allegations that an employer’s use of background checks was discriminatory. NAPBS’s
concern is that its Guidance, like these cases, stems from “a theory in search of facts to support
it.” Freeman. supra, at 802.  In our view, the Commission’s enforcement Guidance creates the
same problem that the District Court recognized in Freeman: “[bly bringing actions of this
nature, the EEOC has placed many employers in the ‘Hobson’s choice® of ignoring criminal
history and credit background, thus exposing themselves to potential liability for criminal and

! Letter from Patrick Morrissey, Attorney General, West Virginia, et al, to Jacqueline A, Berrien,

Chair,  Equal Employment  Opportunity  Commission  (July 24, 2013) available at
http//www.wvago.gov/pdf/2013-7-24,%20EEOC%20{bw).pdf.

8 The EEOC suffered another sharp rebuke in a disparate impact case, £EOC v. Kaplan ligher
Feueation Corp., 748 F.3d 749, 6" Cir. (2014), where the United States Court of Appeals criticized the
methodology used by the Commission in a failed effort to prove that an employer’s use of credit checks
had an illegal disparate impact on African Americans.
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fraudulent acts committed by employees, on the one hand, or incurring the wrath of the EEOC
for having utilized information deemed fundamental by most employers.” Id. at 803.

Hopefully, these developments will prove to be important steps in ensuring that
public debate will focus less on how to restrict the use of criminal background checks in
employment, and more on how the public and private sector can help ameliorate the multiple
factors—e. g, lack of education and vocational training—that face job-seeking ex-offenders.

in conclusion, Mr. Chairman, we agree with you that it is time for the EEOC to
“withdraw its flawed Guidance.™ This time the EEQC should allow the public to review any
draft guidance prior to its issuance and to issue new Guidance that strikes a fair and appropriate
balance between the competing, legitimate interests of helping ex-offenders secking ecmployment
and those of employers and victim’s rights groups promoting public safety in the workplace. In
any event, we applaud the Committec for turning its attention to this issuc of critical importance
to the safety of cmployvers, tenants, and the general public.

Thank you for considering our vicws,

Respectfully submitted,

/{f.ziplw h a I c’*J [é'fz oA
()

Judith A. Gootkind
Chair

National Association of Professional Background Screeners

b

The Regulatory and Enforcement Priorities of the EEOC: Examining the Concerns of
Stakeholders, Hearing Before the House Commitiee on Education and the Workforce, Subcommittee on
Workforce Protections, 113 Cong. (2014) (Statement of Chairman Walberg)
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

Comumissioner
Victoria A. Lipnic

June 18,2014

The Honorable Tim Walberg

Chairman

Subcommittee on Workforce Protections
Committee on Education and the Workforce
U.S. House of Representatives

2181 Raybum HOB

Washington, DC 20515

The Honorable Joe Courtney

Ranking Member

Subcommittee on Workforce Protections
Committee on Education and the Workforce
U.S. House of Representatives

2101 Raybum HOB

Washington, DC 20515

Dear Chairman Walberg and Ranking Member Courtney:

Pursuant to the order of Chairman Walberg at the Subcommittee’s hearing on June 10,
2014, I write to set forth my views on certain matters raised during the hearing, 1 respectfully
ask that my letter be included in the Subcommittee’s formal hearing record, and be circulated to
the Members of the Subcommittee.

My name is Victoria A. Lipnic, and I am one of the five Commissioners of the United
States Equal Employment Opportunity Commission (“EEOC” or “Commission”). Prior to
joining the Commission, I served as Assistant Secretary of Labor for Employment Standards
during the George W. Bush Administration; Labor Policy Counsel to the House Committee on
Education and Labor Republicans; and in-house counsel at the United States Postal Service. [
have also practiced management-side labor and employment law in the private sector, at Seyfarth
Shaw, one of the nation’s leading labor and employment law firms.

131 M Street, N, E, Suite 6NEQTF  Phone (202) 663-4090 Y (202) 663-7172 FAX (202} 663-7101 VICTORIA.LIPNIC@EEOC.GOV
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As Members of the Subcommittee are aware, in April 2012, the Commission approved
“Enforcement Guidance on the Consideration of Arrest and Conviction Records in Employment
Decisions Under Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000¢ et
seq.” (the “Revised Guidance” or “2012 Guidance™). I voted to approve the Revised Guidance,
which updated existing Commission policy on the use of criminal history in making employment
decisions. I welcome the opportunity to share my reasons for doing so with the Subcommittee,
and offer the benefit of my perspective on several issues that were raised at the June 10 hearing.

Background

On April 12,2012, the Commission held a public meeting at which it debated, and
ultimately approved, the Revised Guidance. As I noted during debate at that time, it is important
to recognize that in approving the 2012 Guidance, the EEOC was not writing on a blank slate.
Since 1987, the Commission has published guidance relating to employers’ use of both arrest
and conviction records. In my opinion, that existing guidance generally had worked well over
the last twenty-five years, and when the Commission first began to consider its revision, I made
clear to my feliow Commissioners my view that a wholesale revision of our criminal history
guidance was unnecessary, and not something that [ could support. What I could support was an
effort to update and amplify existing guidance in light of the societal, technological, and legal
developments of the last two-and-a-half decades. I believe that is what the Revised Guidance
does.

As practitioners in this area know, for twenty-five years it has been the EEOC’s policy
that an employer should avoid blanket, one-size-fits-all criminal record policies, and instead
adopt policies tailored to the specific workplaces and job positions at hand. The Revised
Guidance builds on and supplements this preexisting policy. Most notably, and as discussed
more fully below, the Revised Guidance maintains the long-standing and well-established test
for determining whether the specific use of criminal history is “job related and consistent with
business necessity,” as required by Title VII of the Civil Rights Act of 1964.

By way of brief background, in 1971, the U.S. Supreme Court held in Griggs v. Dukes
Power Co., 401 U.S. 424 (1971), that Title VII not only prohibits intentional discrimination, but
also “disparate impact” discrimination — that is, discrimination which occurs when the use of'a
neutral policy (such as a criminal background check) disproportionately impacts members of a
protected class, such as sex or race.

In light of Griggs, in 1987, under then-Chairman Clarence Thomas, the EEQC first
1ssued guidance to employers who use criminal history in making employment decisions on how
to do so lawfully- that is, how to demonstrate that the use of criminal history in a particular
circurnstance is “job related and consistent with business necessity” as required under the law,

! Congress later amended Title VII to codify the concept of disparate impact via the Civil Rights Act of 1991 (Pub.
L. No. 102-166).
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The 1987 guidance set forth a three-factor test for evaluating whether a particular policy
is job-related and consistent with business necessity, drawing from a test first articulated in 1975
by the Eighth Circuit in Green v. Missouri Pacific Railroad Co., 523 F.2d 1290 (8th Cir. 1975)
(the “Green factors”). The Green factors include the gravity and severity of the crime; the nature
of the job at issue; and how long ago a crime was committed, The Green factors were, in the
1987 guidance, and remain under the Revised Guidance, the touchstone in examining criminal
record use policies. As such ~ and despite the claims of some critics — the 2012 Guidance does
not represent a sea-change in EEOC policy or a bold departure from its existing precedent.
Rather, the Revised Guidance simply provides a more robust explanation of existing principles
and their legal underpinning, and offers greater examples of their factual application. As such, I
believe the Revised Guidance serves to provide increased clarity to employers and employees,
while not imposing dramatically new requirements or changes in employer practices.

The 2012 Guidance

In the wake of the adoption of the 2012 Guidance, some have asked whether, or why,
such revision was necessary. For several reasons, I believe that it was. Foremost, the digital
workplace of 2012 is far different from the pen-and-ink workplace of the 1980s - through the
explosive growth of online services, industry, and social media, employers have far greater
access, at far less cost, to background information on employees and applicants. At the same
time, we have today a greater understanding of the demographics of our criminal justice system —
indeed, cusrent data on incarceration rates and the criminal justice system more broadly show a
marked racial disparity in arrests and convictions. Finally, the EEQC'’s prior guidance had not
been afforded great deference by courts — indeed, in 2007, the Third Circuit held in £/ v.
Southeastern Pennsylvania Transportaiion Authority2 that then-existing Commission guidance
was not entitled to “great deference” insofar as it did “not substantively analyze the statute.” In
response, the Revised Guidance includes far more detailed and substantive legal analysis, and,
accordingly, should be afforded greater weight by reviewing courts.

I also believe that the Commission’s revision of its guidance will, in time, inure to the
benefit of all stakeholders, including employers. Prior to the 2012 Guidance, employers had
little specific guidance as to how they could lawfully use criminal history, and were subject to
fawsuits by both the private bar and the EEOC challenging their use of this information.
Recognizing that each case will always be fact-specific, the 2012 Guidance offers a clearer
roadmap for employers, building on and amplifying existing guidance. It includes niore, and
more robust, cxamples, and sets forth guidance on the interaction of state and federal laws
governing the use of criminal history in making employment decisions, requirements for security
clearances and licensing, and similar topics. It, for the first time, includes “best practices” for
employers. Finally, the Revised Guidance rejects any “bright line” rule limiting employers’
ability to use criminal history to only a certain amount of time in the past, or to a specified list of
offenses. Rather, the Revised Guidance favors a fact-specific analysis of any given policy,
which allows for consideration of the specific nature of any single employer, policy, occupation,
and job setting — in my view, a better choice. To be clear, I fully acknowledge and understand
the need of employers to assess and manage the risk of criminal conduct in their workplace - it is

2479 F.3d 232 (3d Cir. 2007).
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exactly the assessment and management of that risk which the “job related and consistent with
business necessity” standard contemplates.

The 2012 Guidance is not flawless, and were 1 its sole author, I might have written some
of it differently. For example, the Revised Guidance recommends that as a “best practice,” an
ernployer using a criminal history review to screen out applicants and employees should include
in its policy a provision for “individualized assessment,” In simpler terms, that means that when
using a criminal record to screen out a candidate, an employer should, where appropriate,
consider providing an opportunity for an individual to address any concerns before being
immediately screened out. That may mean, for example, giving Sally Jones the opportunity to
explain that the record of a past transgression in the employer’s hands is, in fact, an error — it’s
the record for the wrong Ms. Jones. Alternately, it may mean giving an appticant the opportunity
to explain why a disorderly conduct arrest twenty years ago in college has no bearing on his
ability to work on the plant floor today.

I think in many instances this is a wise and prudent business practice. However, it is
important to make clear that Title VII does not reguire an employer to provide such an
individualized assessment in any instance - a fact explicitly recognized in the Revised Guidance,
and a point about which I feel very strongly. This means that there ¢an, and will, be times when
particular criminal history will be so manifestly relevant to the position in question that an
employer can lawfully screen out an applicant without further inquiry. Again, in simpler terms -
and a point that bears emphasis — a day care center need not ask an applicant to “explain” a
conviction of violence against a child, nor does a drug store have to bend over backward to
justify why it excludes convicted drug dealers from working in its pharmaceutical lab. Ihad
hoped that the Revised Guidance would have included clearer examples of such lawful, targeted
practices. It does not, but as I made clear during the Commission’s debate on this matter, the
lack of such examples should not be taken to mean that that they do not in fact exist.

In that light, it is my view that having issued the Revised Guidance, the Commission
should now undertake efforts to let employers know, with specificity, what they can lawfully do
with respect to developing criminal history policies, not merely what we believe they cannot.
Since adoption of the Revised Guidance, I have championed, and will continue to champion,
such an effort, as it is my belief that where any administrative agency is going to hold a
stakeholder to a standard, through the investigatory or litigation process, it is incumbent upon the
agency to make that standard clear and explicit. In my view, the EEOC should be as much about
educating employers about compliance with the law as it is about investiating and litigating
charges.

Compliance with State Law/Safe Harbor

An area of particular interest with respect to the Revised Guidance, and one which was
discussed at some length at the Subcommittee’s hearing, is the intersection of federal and state
law, specifically, state (or local) laws which may, e.g., mandate a background check into an
employee’s or applicant’s criminal history, or prohibit employment of certain individuals with
certain criminal history in certain jobs.
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With respect to these issues, I had hoped that the Revised Guidance would have been
clearer in providing real-world practical guidance to employers facing potential conflicts
between federal and non-federal law. In the wake of its adoption, some have criticized the
Revised Guidance for not including a blanket “safe harbor” provision for an employer’s use of
criminal history at the direction of a state law. While I fully recognize and understand that
concern, as a legal matter, it does not appear to me that such a broad blanket exception could be
squared with the explicit statutory fanguage of Title VII, which specifically exempts individuals
from federal Hability for compliance with state law, uniess such law “purports to require or
pennit3 the doing of any act which would be an unlawful employment practice under [Title
v

Put more simply, by its express terms ~ unchanged since the statute’s enactment in 1964
- Title VII preempts conflicting non-federal employment law. Insofar as this raises valid policy
concerns, such as here, I believe it would be beyond the scope of our agency to ignore statutory
language debated and adopted by Congress. To do so would go far beyond interpretation or
administration of the law, and put EEOC squarely in the realm of legislating. Rather, I believe
that the concerns raised by stakeholders regarding Title VII's federal preemption of state law
with respect to criminal history are concerns properly brought before Congress (as at the
Subcommittee’s hearing). Indeed, if the Subcommittee is interested in exploring a legislative
response to this question, my staff and I stand ready to assist you in any capacity.

Finally, as I noted during debate on the Revised Guidance, as a matter of enforcement in
the field, and of the Commission’s exercise of its investigatory and prosecutorial discretion, I do
not reasonably foresee a set of facts under which the EEOC uses its scarce resources to pursue
employers whose use of criminal history directly arises out of state law obligations. I certainly
would be inclined to strongly oppose such an effort.

Additional Safe Harbor

It has been more than two years since the Commission adopted and published the Revised
Guidance. During that time, I have spoken to eountless stakeholders, across the spectrum of
intercsts, regarding their experiences, or issues the Revised Guidance has presented. These
conversations have led me to conclude that EEOC should consider amending the Revised
Guidance to include an additional safe-harbor for good-faith compliance. Under this safe harbor,
if an employer could demonstrate that it adopted and applied a narrowly-tailored criminal
background screen that incorporated the Green factors discussed above (seriousness of crime;
temporality; nature of job); provided a meaningful opportunity for an individual assessment of
criminal history; and applied its policy in a non-discriminatory fashion, that employer would be
shielded from liability under Title VII for its uitimate hiring decision. I believe it is within the
power of the Commission to adopt this safe harbor by way of regulation — in similar fashion to
safe harbors contained in other federal employment laws.” That said, Congress undoubtedly has
the power to adopt this safe harbor by way of legislation, and again, if the Subcommittee is
interested in exploring this option, I would be pleased to offer my assistance.

$42 US.C. §2000e-7.
4 See, e.g., 29 C.F.R. §541.603(d) (providing safe harbor for good-faith compliance with Fair Labor Standards Act).
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Conclusion

In closing — and once more, as I stated publicly when I voted to approve the Revised
Guidance - I fully recognize the consequences of the Commission’s actions — both on a societal
front and on an individual front. As a Commissioner of the EEQC, appointed by the President
and confirmed by the Senate, I take very seriously our agency’s mandate to ensure equal
employment opportunity. This may mean, for some employers, a modestly-increased burden in
the hiring process, which may seem, in the first instance, unwarranted. [ believe, however, that
it also means that many individuals who have paid their debt to society, and do not present an
undue risk to a workplace, will not be prematurely screened out from all employment
opportunity. That is the policy choice contained in the Revised Guidance, which I supported
upon its adoption, and which I continue to support today.

I thank you for the opportunity to share my views with you on this matter.

Sppesy yous
[ : P :
\’ u«tﬁﬂuu \,l ) e
Victoria A. Lipnic
Comrmissioner

ce:  The Honorable Jacqueline A, Berrien, Chair
U.S. Equal Employment Opportunity Commission
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BOYS & GIRLS CLUBS
OF AMERICA

June 24, 2014

The Honorable Timothy L. Walberg

Chairman

Subcommittee on Workforce Protections

House Committee on Education and the Workforce
Washington, D.C. 20515

Dear Chairman Walberg:

On behalf of Boys and Girls Clubs of America, I am writing to thank you for
convening the recent hearing on “The Regulatory and Enforcement Priorities of the
ELOC: Examining the Concerns of Stakeholders.” 1 request that this letter be made
part of the Subcommittee’s formal hearing record on this topic.

In our view, your recent hearing served an important public service by highlighting
the vital role criminal background checks play in helping protect the public,
particularly our nation’s youth and other vulnerable populations. Access to
comprehensive background checks is of special importance to Boys and Girls Clubs
of America, as we represent over 1,000 local Boys and Girls Club organizations that
employ over 50,000 staff and utilize more than 200,00 volunteers, serving and
protecting aver 4 million school-age children in after-school programs. We and
other youth serving organizations (YSOs) rely on criminal background checks to
provide critical information about a candidate’s history-information that must be
weighed, when deciding if that person should be granted access to children.

As you heard during last weeld’s hearings, there are costs associated with a “bad
hire,” such as the costs associated with negligent hiring suits, employee theft and the
impact of bad hires on employee morale. Butin cur view these business concerns
are in no way comparable to the harm that an inappropriate hire could inflict on the
physical and emotional well-being of a young person, Any YSO would be negligent if
it did not perform background checks and thoughtfully evaluate the potential of that
person to harm a child.

Again, thank you for alerting both policymakers and the public-at-large to the vital
role criminal background checks play in promoting public safety.

Sincerely,

-
o

Nt

R. Leslie Nichols
National Vice President, Child and Club Safety

Natonat Headquarters » 1275 Peachiree St NE = Atlanta, GA 30009 « Tel 404-487-5700 + Fax 404-487-6757 = wway.bgea.org
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[Whereupon, at 11:13 a.m., the subcommittee was adjourned.]

O
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