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H.R. 3633, PROTECTING HEALTH
CARE PROVIDERS FROM INCREASED
ADMINISTRATIVE BURDENS ACT

Thursday, March 13, 2014
House of Representatives,
Subcommittee on Workforce Protections,
Committee on Education and the Workforce,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:08 a.m., in Room
2175, Rayburn House Office Building, Hon. Tim Walberg [chair-
man of the subcommittee] presiding.

Present: Representatives Walberg, Kline, DesdJarlais, Rokita,
Bucshon, Hudson, Courtney, Fudge, and Pocan.

Staff present: Janelle Belland, Coalitions and Members Services
Coordinator; Molly Conway, Professional Staff Member; Ed Gilroy,
Director of Workforce Policy; Christie Herman, Professional Staff
Member; Benjamin Hoog, Senior Legislative Assistant; Marvin
Kaplan, Workforce Policy Counsel; Nancy Locke, Chief Clerk;
James Martin, Professional Staff Member; Daniel Murner, Press
Assistant; Brian Newell, Deputy Communications Director;
Krisann Pearce, General Counsel; Alissa Strawcutter, Deputy
Clerk; Alexa Turner, Legislative Assistant; Joseph Wheeler, Profes-
sional Staff Member; Tylease Alli, Minority Clerk/Intern and Fel-
low Coordinator; Jody Calemine, Minority Staff Director; Melissa
Greenberg, Minority Staff Assistant; Eunice Ikene, Minority Staff
Assistant; Brian Kennedy, Minority Senior Counsel; Brian Levin,
Minority Deputy Press Secretary/New Media Coordinator; Richard
Miller, Minority Senior Labor Policy Advisor; Megan O’Reilly, Mi-
nority General Counsel; Michael Zola, Minority Deputy Staff Direc-
tor; and Mark Zuckerman, Minority Senior Economic Advisor.

Chairman WALBERG. A quorum being present, the subcommittee
will come to order. Good morning. I would like to welcome our
guests and thank our witnesses for being with us as we discuss
H.R. 3633, the Protect Health Care Providers from Increased Ad-
ministrative Burdens Act.

The bill is a result of the Committee’s continued oversight of the
Department of Labor, which shed light on an unprecedented effort
by the Office of Federal Contract Compliance Programs (OFCCP)
to exert jurisdiction over health care providers who participate in
certain federal programs. H.R. 3633 would rein in this executive
overreach, prevent an administrative nightmare for health care
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providers, and help some of the nation’s most vulnerable citizens
maintain access to care.

OFCCP is responsible for enforcing federal nondiscrimination
and affirmative action requirements on federal contractors. Today’s
discussion isn’t about whether we support the important policies
that the agency enforces. No one should be denied because of
their—denied employment because of their gender, their disability,
race, or religion. All employers have a moral and legal obligation
to provide a work environment free of discrimination, including
those who receive taxpayer dollars. The goal of our oversight and
the legislation is to ensure the agency does its job effectively and
responsibly.

In the past, we have encouraged OFCCP to streamline the myr-
iad of requirements federal contractors must follow. As one witness
from St. Jude Children’s Hospital testified, the current regulatory
scheme is, quote—“all stick and no carrot,” end quote. Simplifying
the process would strengthen the rights of workers by making it
easier for employers to understand their responsibilities and com-
ply with the law.

Workers, employers, and taxpayers would be better served if
OFCCP spent its time improving the current regulatory structure
rather than unilaterally imposing a broken system on more work-
places. Yet that is precisely what the agency 1s trying to do, by ex-
erting jurisdiction over hospitals and other health care providers
who see patients covered by various federal programs, such as
TRICARE and the Federal Employee Health Benefits Program.

As a result of the bipartisan concerns addressed in this legisla-
tion, the Department of Labor proposed, earlier this week, a lim-
ited delay of its regulatory overreach. In a letter to the Committee
leadership, Secretary Perez promised a five year moratorium of
new OFCCP enforcement activities against TRICARE providers.

[The information follows:]
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SECRETARY OF LABOR
WASHINGTON, D2.C. 202i0

March 11, 2014

‘The Honorable John Kline The Honorable George Miller

Chairman Senior Democratic Member

Commitiee on Education and the Workforee Cormmittee on Education and the Workforce
‘The Honorable Tim Walberg The Honorable Joe Courtney

Chairman Ranking Member

Subcommittee Workforce Protections Subcommitice Workforce Protections

U.S. House of Representatives
Washington, DC 20515-6100

Dear Chairman Kline, Chairman Walberg, Congressman Miller, and Congressman Courtney:

Thank you for sharing your concerns regarding access to high quality health care for Uniformed
Service members, retirees and their families through the Department of Defense (DoD)
TRICARE program. I share your concerns and want to ensure continued access for our military
and their families while continuing to safeguard civil rights protections for millions of
Americans. The purpose of this letter is to memorialize the terms of a proposal that I made last
week to address en issue involving TRICARE subcontractors

As you are aware, the Office of Federal Contract Compliance Programs (OFCCP) enforces
Executive Order 11246, Section 503 of the Rehabilitation Act, and the Vietnam Fra Veterans
Readjustment Assistance Act, which impose certain equal oppertunity obli gations on those
entities that do business with the federal government. OFCCP achieves its mandate by, among
other things, conducting compliance evaluations and investigating complaints of civil rights
violations.

Congress addressed the definition of contract for the purpose of determining who is a
subcontractor under the TRICARE program in Section 715 of the 2012 National Defense
Authorization Act (NDAA). Recent events have brought to my attention the difference in
understanding of congressional intent regarding Section 715 between the Department of Labor
and members of your commiriee. You have made clear that, in your judgment, Congress
intended to eliminate entirely OFCCP’s jurisdiction over TRICARE subcontractors. The
Department, based on a good faith reading of the provision and its legislative history, read
Section 715 as a more narrow limitation that preserved one aspect of OFCCP’s jurisdiction.
Our discussions helped me understand the basis for your concern about OFCCP’s interpretation
of the NDAA amendment and the confusion that may exist in the TRICARE subcontractor
community.
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1 believe that, as we have discussed, in Heu of legistative action, we can come to a workable
administrative solution that addresses your concerns and provides greater clarity for the
TRICARE subcontractor community while maintaining important civil rights protections
prohibiting Federal contractors and subcontractors from discriminating on the basis of race,
color, religion, sex, national origin, disability, and protected veteran status.

The Department can achieve those goals by having OFCCP exercise prosecutorial discretion
over the next five years to Himit its enforcement activities with regard to TRICARE
subcontractors while it engages in extensive ouireach and technical assistance to inform
TRICARE participants of their responsibilities and works with other Federal agencies to clarify
the coverage of health care providers under Federal statutes applicable to contractors and
subcontractors. The elements of this initiative include the following steps:

e  OFCCP will issue a directive establishing a five~-year moratorium on enforcement of the
affirmative obligations required of all TRICARE subcontractors.

e OFCCP will administratively close open and scheduled compliance evaluations for
TRICARE subcontractors.

»  During the five-year moratorium OFCCP will:
o Provide information, materials, and technical assistance training to TRICARE
subcontractors on how to develop cost effective affirmative action plans, record
keeping, and applicant tracking systems;

o Conduct regional and national webinars that cover OFCCP’s legal authorities,
Jurisdiction, and Federal contractor and subcontractor obligations;

o Convene listening sessions to learn about the unique issues facing TRICARE
subcontraciors in erder w provide relevant and targeted technical assistance under all
OFCCP legal anthorities; and

[¢]

Work with DoD, the Office of Personnel Management, and the White House Office
of Federal Procurement Policy to clarify that those health-care providers that
participate as subcontractors in TRICARE and the Federal Employees Health
Benefits Program (FEHBP) may, in certain circumstances, be subcontractors for
purposes of the laws that OFCCP enforces.

s The moratorium will not extend to 1) holders of prime contracts with the Federal
government where the contractor is also a TRICARE subcontractor; or 2) TRICARE
subcontractors that hold a separate, independent, non-health care-related Federal
subcontract.

+ The moratorium does not cover TRICARE subcontractors’ obligation to refrain from

discrimination. As appropriate, complaints of discrimination will continue to be
investigated.
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T hope the steps outlined above address the concerns of the Committee, Again, | appreciate the
opportunity to engage in candid discussions with you to seek a mutual solution to the issues you
raised.

Sincerely,

G <

THOMAS E. PEREZ
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Chairman WALBERG. Without objection, this letter will be in-
cluded in the hearing record. Hearing no objection, it will be in-
cluded.

While we welcome this development, it is ironic the Secretary’s
letter refers to a law that includes specific language stating health
care providers in TRICARE are not subcontractors. This law was
enacted after the department took action against a Florida hos-
pital. Regardless of any statutory ambiguity the administration
thinks exists, the will of Congress is clear: OFCCP interference in
TRICARE must stop.

While I appreciate the Secretary’s response and attempt to ad-
dress it with a workable solution—and I say that sincerely and
have appreciated the conversations with Secretary Perez—I truly
believe the Secretary’s letter may have convinced some to withhold
and even withdraw early support from the bill.

But I have asked my colleagues, aren’t you concerned about what
happens five years from now? Does this letter offer TRICARE pro-
viders the long-term certainty they need? What about those who
serve seniors through Medicare, or those who serve federal employ-
ees, both noticeably absent from this moratorium. If OFCCP in-
tends to regulate TRICARE providers, it can just as easily impose
its will on other federal programs, as well.

At a recent hearing, the senior Democratic member of the sub-
committee commended a witness for, and I quote—“raising some
important issues about the impact on programs that help our
TRICARE military retirees and active duty folks in terms of mak-
ing sure that we maintain access for hospital services,” end quote.

Our colleague then expressed the desire to, quote—“work out
some of the kinks revealed during the hearing.” And I must admit
that my colleague has attempted to do that. But I am honestly dis-
appointed to say the kinks we discussed in December still exist, de-
spite the Secretary’s letter.

If the Secretary has accomplished anything he has signaled to
our TRICARE providers the day of reckoning is only delayed. Any
sensible provider will use these few years to decide whether it is
in their best interest to continue operating in a TRICARE network.
Many may decide the administrative burden looming on the hori-
zon is simply too much to bear.

As a result, veterans, servicemembers, and their families will
lose access to care. Let me repeat that. As a result of the depart-
ment’s policy, veterans, servicemembers, and their families will
lose access to care; maybe not now, but soon.

As policymakers, we shouldn’t accept political half-measures that
merely kick the can down the road. The American people expect
better.

However, it is my hope we can continue working together, and
we will, to provide a lasting solution to this problem not just for
our active and retired military service personnel, but also for our
seniors and the men and women who serve in the federal work-
force. H.R. 3633 provides the long-term solution they, and their
families, deserve.

I will now yield to our distinguished colleague, the senior Demo-
cratic member of the subcommittee, Representative Courtney, for
his opening remarks.
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[The statement of Chairman Walberg follows:]

Good morning. I'd like to welcome our guests and thank our witnesses for being
with us as we discuss H.R. 3633, the Protecting Health Care Providers from In-
creased Administrative Burdens Act.

The bill is the result of the committee’s continued oversight of the Department
of Labor, which shed light on an unprecedented effort by the Office of Federal Con-
tract Compliance Programs to assert jurisdiction over health care providers who
participate in certain federal programs. H.R. 3633 would rein in this executive over-
reach, prevent an administrative nightmare for health care providers, and help
some of the nation’s most vulnerable citizens maintain access to care.

OFCCP is responsible for enforcing federal nondiscrimination and affirmative ac-
tion requirements on federal contractors. Today’s discussion isn’t about whether we
support the important policies the agency enforces. No one should be denied employ-
ment because of their gender, disability, race, or religion. All employers have a
moral and legal obligation to provide a work environment free of discrimination, in-
cluding those who receive taxpayer dollars.

The goal of our oversight and the legislation is to ensure the agency does its job
effectively and responsibly. In the past we’ve encouraged OFCCP to streamline the
myriad requirements federal contractors must follow. As one witness from St. Jude
Children’s Hospital testified, the current regulatory scheme is “all stick and no car-
rot.” Simplifying the process would strengthen the rights of workers by making it
easier for employers to understand their responsibilities and comply with the law.

Workers, employers, and taxpayers would be better served if OFCCP spent its
time improving the current regulatory structure, rather than unilaterally imposing
a broken system on more workplaces. Yet that is precisely what the agency is trying
to do by asserting jurisdiction over hospitals and other health care providers who
see patients covered by various federal programs, such as TRICARE and the Fed-
eral Employee Health Benefits Program.

As a result of the bipartisan concerns addressed in this legislation, the Depart-
ment of Labor announced earlier this week a limited delay of its misguided ap-
proach. In a letter to the committee, Secretary Perez promised a five year delay of
new OFCCP enforcement activities against TRICARE providers.

Without objection, the letter will be included in the hearing record.

While we welcome this development, it’s ironic the secretary’s letter refers to a
law that includes specific language stating health care providers in TRICARE are
not subcontractors. This law was enacted after the department took action against
a Florida hospital. Regardless of any statutory ambiguity the administration thinks
exists, the will of Congress is clear: OFCCP interference in TRICARE must stop.

The secretary’s letter may have convinced some to withhold and even withdraw
earlier support for the bill. But I have to ask my colleagues: Aren’t you concerned
about what happens five years from now? Does this letter offer TRICARE providers
the longterm certainty they need? What about those who serve seniors through
Medicare or those who serve federal employees, both noticeably absent from this so-
called moratorium? If OFCCP intends to regulate TRICARE providers, it can just
as easily impose its will on other federal programs as well. And can someone please
explain how a letter from one administration can control the actions of another?

At a recent hearing, the senior Democratic member of the subcommittee com-
mended a witness for “[raising] some important issues about the impact on pro-
grams that help our TRICARE military retirees and active duty folks, in terms of
making sure that we maintain access for hospital services.” Our colleague then ex-
pressed a desire to “work out some of the kinks” revealed during the hearing. I am
disappointed to say the kinks we discussed in December still exist, despite the sec-
retary’s letter.

If the secretary has accomplished anything, he has signaled to our TRICARE pro-
viders the day of reckoning is only delayed. Any sensible provider will use these few
years to decide whether it’s in their best interest to continue operating in a
TRICARE network. Many may decide the administrative burden looming on the ho-
rizon is simply too much to bear. As a result, veterans, service members, and their
families will lose access to care. Let me repeat that: As a result of the department’s
policy, veterans, service members, and their families will lose access to care. Maybe
not now, but soon.

As policymakers, we shouldn’t accept political half-measures that merely kick the
can down the road. The American people expect better. I am disappointed my friend
and colleague, Representative Courtney, is no longer a cosponsor of this important
legislation. However, it is my hope we continue working together to provide a last-
ing solution to this problem, not just for our active and retired military service per-
sonnel, but also for our seniors, and the men and women who serve in the federal
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workforce. H.R. 3633 provides the long-term solution they and their families de-
serve.

I will now yield to our distinguished colleague, the senior Democratic member of
the subcommittee, Representative Courtney, for his opening remarks.

Mr. CoURTNEY. Well, thank you, Mr. Chairman. And I thank you
for your kind words. I have nowhere to go but downhill after those
nice compliments. And I would just say that, you know, to me this
is a situation of whether you want to look at it as a glass half full
or half empty in terms of the movement that has occurred from the
Department of Labor since the last hearing that took place.

I think it is important, though, to sort of set the context for what
happened in 2011, when the NDAA was enacted, with language
which called for the department to withhold enforcement through
OFCCP. Mr. Kline and I were conferees on that measure, and it
was in response to real-life concrete issues out there with
TRICARE access for veterans. Again, I have the honor of rep-
resenting the largest military installation in New England, with
the Groton sub base 8,000 sailors. We hold veterans in active duty
council meetings that my office organizes on a regular basis. And
it has been a chronic issue in terms of finding providers who accept
TRICARE coverage and, frankly, has absolutely nothing to do with
OFCCP.

The GAO has been studying this issue for years. And they, in
fact, just issued an updated report in 2013, where they talked
about provider acceptance for TRICARE where, again, it is lower
than Medicare, far lower than Medicare, and lower than Medicaid
in some instances, which is saying something in terms of the aver-
sion that—whether it is—well, hospitals, by and large, because of
their 501(c)(3) status, almost have to accept patients. But frankly,
the provider community in an outpatient basis, it is a real problem.
And I have talked to everyone from specialists to dentists, primary
care docs who, in many instances, just provide free care because
they just want to avoid the hassle of dealing with TRICARE.

And, again, it has absolutely nothing to do with OFCCP. How-
ever, in the context of that chronic finding that has been going on
here at the Armed Services Committee, in 2011 the Committee,
through conference, included language which again said, you know,
we are not gonna try and create another obstacle or another bar-
rier for providers in TRICARE. And the language was enacted. By
the way, you have to give credit. This was a Senate initiative, but
the House did accept, in conference, the language. We acceded to
that language.

So fast forward, we had the hearing recently. And it is clear that
the Florida case and other actions by the department, the depart-
ment really was not reading the language in a way that I think
was clear congressional intent. There was “may” language instead
of “shall” language; there was some disparity they were pointing to
in terms of report language that was attached to the NDAA. And
the agency was still sort of chugging forward.

We also, though, had an intervening event. Which is, we have a
new Secretary of Labor, who was just confirmed in late December,
who, in my opinion has really responded to the oversight function
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of this subcommittee, as the Chairman and I discussed the other
day.

They issued new rules on OSHA for the grain elevator issue that
this subcommittee raised, and pulled back the department in terms
of that complaint which we heard here. And I believe the letter
which he submitted a couple days ago is, in fact, exactly the same
type of approach that Secretary Perez has signaled in the short
time that he has been in office. Again, the letter clearly states that
they will issue a five year moratorium. Any enforcement actions or
compliance actions will be suspended. And he has personally told
me that the Florida case will be withdrawn. And I want to make
sure that is absolutely crystal clear on the record.

Again, this is a letter. This is not a stipulated judgment that, you
know, is entered in front of a judge. But there is no question the
good faith that the Secretary has exercised in the last couple of
months—and frankly, I think it is time that, you know, he is a
former legislator, by the way—he really respects the legislative
branch. And he worked for Senator Kennedy. He has made it clear
that he does not regard us as the enemy or as a, you know, entity
that should just be sort of overlooked. And I frankly think we
should approach this as a glass half-full. That, in fact, five years
is a long time in terms of this administration will be long gone in
five years.

There will be who knows in the White House, in the Secretary
of Labors. It is without prejudice, everybody retains all their rights
in terms of whatever sort of view of the NDAA language that is on
the books. And that we should, frankly, continue to engage him on
whether or not there are issues regarding Medicare or FEHBP.
This is not a person who is taking the attitude that, you know, he
will not listen or talk or discuss with the Congress.

So based on that, I am willing to reward good behavior. And I
am willing to step back from this legislation and embrace the good
faith that he has exercised. And also, at the same time, recognize
that the OFCCP has done great work in terms of opening up oppor-
tunities for women, for minorities and for disabled veterans, which
I am sure we are gonna hear from our witness today about the fact
that is part of their charge—is not only to try and create obstacles.
I mean, it is the complete opposite. If they have actually tried to
create employment opportunities for disabled veterans and vet-
erans and the recent initiative—which, again, is gonna try and sort
of push contractors to get that unemployment rate for veterans
down—is, in my opinion, something that we want federal taxpayer
money to be accomplishing.

So in any case, I want to thank the Chairman again. I do not
regard, you know, the efforts of this subcommittee to be sort of a
partisan, you know, witch hunt kind of thing. It was a sincere ef-
fort to move forward and try and fix a problem. In my opinion, the
Secretary has met us halfway and I think we should, you know,
take a bow, or you should take a bow, for your work on this issue.
And that we should continue to build on that momentum to try
and, again, get smarter policy that accomplishes the goals that we
all want.

And with that, I yield back.
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Chairman WALBERG. I thank the gentleman. And I would concur
that this subcommittee, our effort will be to move policy forward
in the right direction. And part of that is pushing, where necessary,
to get further. But also a reality of what is possible. And for that
reason, we have the hearing today to give us more information.

Pursuant to committee rule 7(c), all members will be permitted
to submit written statements to be included in the permanent
hearing record. And without objection, the hearing record will re-
main open for 14 days to allow statements, questions for the record
and other extraneous material referenced during the hearing to be
submitted in the official hearing record.

It is now my pleasure to introduce our distinguished witnesses.
Mr. Curt Kirschner is a partner at Jones Day in San Francisco,
California. What is the weather out there? Never mind. And is tes-
tifying on behalf of the American Hospital Association.

Mr. Thomas Carrato—did I get that close?

Mr. CARRATO. Yes, sir.

Chairman WALBERG. Is president of Health Net Federal Services
in Arlington, Virginia. Mr. Carrato retired as a rear admiral in the
Commissioned Corps of the United States Public Health Service.
Ms. Fatima Goss Graves serves as the vice president for education
and employment at the National Women’s Law Center in Wash-
ington, D.C. Welcome. Mr. David Goldstein is a shareholder with
the firm Littler Mendelson in—it is too cold to speak—Minneapolis,
Minnesota. Mr. Chairman, help me with that Minnesota stuff.

Mr. KLINE. [Off mike.]

Chairman WALBERG. Thank you. Before I recognize each of you
to provide your testimony, let me briefly explain our lighting sys-
tem. And I think I will be brief on that. It is like a traffic light,
as you know. You will have five minutes to give your testimony.
We will try to keep as close to that as possible, and you will help
me if you will. When the light turns yellow you have a minute left.
When it is red, wrap up as quickly as possible. We will hold that
policy for our subcommittee members, as well, under their ques-
tioning.

That being said, Mr. Kirschner we welcome you and recognize
you for five minutes of testimony.

STATEMENT OF MR. CURT KIRSCHNER, PARTNER, JONES DAY,
SAN FRANCISCO, CA (TESTIFYING ON BEHALF OF THE
AMERICAN HOSPITAL ASSOCIATION)

Mr. KIRSCHNER. Good morning, Chairman Walberg, Ranking
Member Courtney, and distinguished members of the sub-
committee. My name is Curt Kirschner, and I am a partner in the
Jones Day law firm. Today, I am testifying on behalf of the Amer-
ican Hospital Association in support of H.R. 3633, the Protecting
Health Care Providers from Increased Administrative Burdens Act.
A more thorough discussion of the AHA’s support of the bill is in-
cluded in written testimony submitted to the subcommittee, which
I request be introduced into the record.

In my oral comments today, I wanted to explain why, from the
AHA’s perspective, H.R. 3633 remains an important bill to be intro-
duced and why, in our view, the DOL’s proposal is insufficient.
H.R. 3633 will clarify that hospitals are not subject to the OFCCP’s
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jurisdiction solely as a result of their participation in Medicare,
TRICARE, or the Federal Employees Health Benefit Program, also
known as FEHBP.

Previously, OFCCP has acknowledged in its own internal direc-
tives that it does not have jurisdiction over hospitals that treat
beneficiaries of these federally-funded plans. More recently, how-
ever, the OFCCP rescinded those directives and sought to expand
its jurisdiction over health care providers based solely on their par-
ticipation in these programs. I had the opportunity to appear before
the subcommittee last December, where I offered testimony dem-
onstrating that the OFCCP’s assertion of jurisdiction over hospital
providers in these circumstances is inconsistent with both federal
law and regulations.

Moreover, the OFCCP has not given any reasonable explanation
for its shifting position. The only recent relevant legal change is
the one cited by the Chairman, which is Congress’ adoption, in
2011, of section 715 of the National Defense Authorization Act,
which explicitly sought to preclude OFCCP jurisdiction over hos-
pitals participating in TRICARE. Despite this statute, the OFCCP
continues to assert jurisdiction over TRICARE providers. And that
is true, despite the fact that the DOL has now said there may be
a moratorium on enforcement. They are still asserting jurisdiction
over the providers.

The agency’s continuing attempts to circumvent the NDAA con-
firm the need for legislation placing clear limits on the OFCCP’s
jurisdiction. The OFCCP proposes an alternative to H.R. 3633,
which is a vaguely-defined, case by case basis to determine jurisdic-
tion. As best as the AHA can tell, the OFCCP, under this approach,
attempts to distinguish between hospitals that participate in fee-
for-service plans from those that participate in managed care plans
under these federally-funded programs. From the perspective of
America’s hospitals, this is a distinction without a difference.

Fee-for-service plans and managed care plans are simply dif-
ferent mechanisms for reimbursing health care providers for the
care that they provide to their patients; in this case,
servicemembers, federal employees, and their families. Under any
of these plans, the role of the hospital is essentially the same. That
is, to provide quality care for the plan participant. The OFCCP has
provided no guidance regarding which of the nearly 300 FEHBP
plans, and more than 10 TRICARE plan options, contain sufficient
elements of managed care such that a hospital participating in that
plan would be deemed to be a federal subcontractor.

Already, Florida Hospital of Orlando and three hospitals affili-
ated with the University of Pittsburgh Medical Center have spent
years in litigation after refusing to concede to the OFCCP’s juris-
diction. The AHA urges Congress to clarify the law so that hos-
pitals are not forced to choose between submitting to the OFCCP’s
burdensome regulations on the one hand, or spending years bogged
down in costly legal proceedings on the other. The OFCCP’s expan-
sionist agenda is forcing hospitals to make another difficult choice:
whether to provide care to family servicemembers and federal em-
ployees at all.

Rather than risk a jurisdictional claim from the OFCCP, some
hospitals may simply decide to opt out of federally-funded health
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plans, further straining the available provider networks. The
DOL'’s proposal contained in this March 11 letter is not a solution,
in our view. The proposal does not address at all the role of
FEHBP and Medicare programs. Even for TRICARE, the letter as-
sumes federal contractor status of hospital providers, despite
NDAA 715, and merely delays the enforcement of the OFCCP’s am-
biguous standards, potentially asserting jurisdiction over conduct
that occurs during that five year period.

In sum, at a time when lowering health care costs is one of the
nation’s top policy concerns, H.R. 3633 would clarify, once and for
all, that participation in a federally-funded health benefit program
does not subject hospitals to the OFCCP’s jurisdiction. The AHA
urges Congress to pass this important bill.

Thank you for the opportunity to provide these comments to the
subcommittee.

[The statement of Mr. Kirschner follows:]
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On behalf of our nearly 5,000 member hospitals, health systems and other health care
organizations, and our 43,000 individual members, the American Hospital Association (AHA)
appreciates the opportunity to submit this statement to the Education and Workforce
Committee’s Subcommittee on Workforce Protections in support of H.R. 3633, the Protecting
Health Care Providers from Increased Administrative Burdens Act.

H.R. 3633 is a bipartisan bill that has been narrowly crafted to accomplish one important
outcome: to ensure that hospitals and other health care providers cannot be classified as federal
contractors or subcontractors, and subjected to an extensive federal regulatory scheme, simply
because they provide care to patients covered by a federally funded health benefit plan. In
particular, H.R. 3633 will clarify that hospitals are not subject to the jurisdiction of the Office of
Federal Contract Compliance Programs (OFCCP) solely as a result of their participation in
Medicare; TRICARE, the health care program for military service members and their families; or
the Federal Employees Health Benefit Program (FEHBP), which provides health insurance
options to civilian government employees and their families.

The OFCCP has acknowledged that it does not have jurisdiction over hospitals participating in
Medicare or the FEHBP. Within the past few years, however, the agency has laid the
groundwork for a jurisdictional land grab based on essentially meaningless distinctions between
the ways health care providers participate in federally funded health benefit programs. If
Congress does not act, the OFCCP’s self-serving definition of its own authority will convert,
virtually overnight, a majority of our nation’s hospitals into federal contractors, without advance
notice to or agreement by those hospitals.
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As explained in the AHA’s testimony before this Subcommittee on December 4, 2013, the
OFCCP’s position is inconsistent with the law and with the views of the federal agencies that
administer TRICARE and the FEHBP." In addition, it will impose significant administrative
burdens on America’s hospitals, which already are and will remain subject to the requirements of
federal, state and local antidiscrimination laws.

This executive overreach demands a clear and targeted congressional response. The AHA urges
Congress to pass H.R. 3633 for three reasons:
I. The bill clearly defines the limits of OFCCP’s jurisdiction without disturbing the
agency’s authority over institutions that have voluntarily entered into federal contracts;
2. The bill will prevent needless and costly litigation over the classification of health care
providers as federal contractors and subcontractors; and
3. The bill removes obstacles to hospitals and other health care providers from providing
health care services to members of the military, federal employees and their families.

H.R. 3633 CLEARLY DEFINES THE LiM1Ts OF OFCCP JURISDICTION

The OFCCP plainly has jurisdiction over hospitals that voluntarily enter into contracts or
subcontracts with the federal government. Thus, for example, a hospital that entered into a
contract to conduct research on behalf of the National Institutes of Health is required to comply
with OFCCP regulations and, therefore, must develop annual affirmative action plans, implement
sophisticated job applicant tracking systems, and engage in targeted outreach to women,
minorities, individuals with disabilities, and veterans, in accordance with the OFCCP’s numerous
regulations.

In the AHA’s view, however, the OFCCP’s assertion of jurisdiction over hospitals that
participate in federally funded health benefits programs has no basis in law. In fact, the OFCCP
itself once agreed with this position. In 2003, the Department of Labor’s Administrative Review
Board (ARB) found that the OFCCP did not have jurisdiction over hospitals that provided
services to federal employees covered by a fee-for-service plan through the FEHBP (/n re
Bridgeport Hosp., ARB Case No. 00-034, 2003 WL 244810, at *1 (DOL Adm. Rev. Bd. Jan. 31,
2003)). In response to the ARB’s ruling, the OFCCP issued a formal policy statement conceding
that it “cannot use FEHBP coverage as a basis to assert jurisdiction over a health care provider”
(see OFCCP Directive No. 262 (2003)). Likewise, the OFCCP has clarified that it “considers
health care institutions that provide services to Medicare and Medicaid beneficiaries as recipients
of federal financial assistance and not as contractors” (see OFCCP Directive No. 189 (1993)).

These previous statements regarding the OFCCP’s jurisdiction are consistent with Congress’s
own definition of a federal procurement contract in the Federal Grant and Cooperative
Agreement Act of 1977 (Grant Act). The Grant Act explains that a federal procurement contract
has “the principal purpose of [acquiring] property or services for the direct benefit or use of the

1 See generally Examining Recent Actions by the Office of Federal Contract Compliance Programs: Hearing
Before the Subcomm. or Workforce Protections, House Comm. on Education and the Workforce, 113th Cong. -
11 {2013) (prepared Testimony of F. Curt Kirschner, American Hospital Association), available at
http://edworkforce house.gov/uploadedfiles /kirschner statement and testimony.pdf [“2013 Testimony”].
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United States Government.” Clearly, hospitals participating in TRICARE, FEHBP and Medicare
do not receive reimbursements because they are providing services for the benefit of the
government. Instead, the “beneficiaries™ of these payments are the service members, federal
employees and retirees who receive medical care. The most logical reading of the Grant Act,
thus, cannot be stretched to define health care providers participating in federally funded health
benefit programs as federal contractors.

Regulations promulgated by the agencies responsible for TRICARE and the FEHBP agree with
this conclusion. For more than 25 years, the Office of Personnel Management, which
administers the FEHBP, has explicitly excluded from its definition of subcontractor “providers
of direct medical services . . . pursuant to [a] health benefits plan.” Similarly, Department of
Defense regulations designate TRICARE reimbursements as a form of federal financial
assistance, which does not constitute a federal contract subject to OFCCP regulations.

Now, the OFCCP is taking a different position — one that not only creates unnecessary
interagency conflict but also clashes with congressional directives. In 2006, the agency filed
administrative complaints in OFCCP v. UPMC Braddock, seeking to enforce its affirmative
action regulations against three hospitals affiliated with the University of Pittsburgh Medical
Center. The OFCCP based its assertion of jurisdiction on the fact that the hospitals had an HMO
contract to provide health care services to FEHPB participants. The hospitals objected to the
agency’s line of reasoning, arguing that providing health care services to patients should not
convert the hospitals into federal contractors. Eight years later, the case remains pending before
the D.C. Circuit.

In another, well-publicized case, OFCCP v. Florida Hospital of Orlando, the agency has claimed
that Florida Hospital is a covered federal subcontractor solely as a result of its agreement to
provide health care services to TRICARE beneficiaries. Congress acted to head off this assertion
of jurisdiction by passing Section 715 of the National Defense Authorization Act for Fiscal Year
2012 (NDAA), which President Obama signed into law in 2011. The NDAA included a
provision expressly exempting TRICARE network providers from federal contractor status.

Instead of honoring and enforcing this new law, however, the OFCCP continued to pursue a
finding of federal contractor status against Florida Hospital. The agency argued — contrary to
congressional intent — that the NDAA did not act as a complete bar to its jurisdiction over
TRICARE providers. In briefing to the ARB, the OFCCP even suggested that the Secretary of
Labor’s authority exceeds that of Congress, complaining that the NDAA “usurped™ the
secretary’s authority to determine which providers are subcontractors under the laws that OFCCP
enforces (see OFCCP’s Resp. to ARB’s Request for Briefing on the Impact of Sec. 715 of the
NDAA, ARB Case No. 11-011 (filed Mar. 13, 2012)).

The ARB initially rejected the OFCCP’s arguments. In response to the agency’s petition for a
rehearing, however, the ARB reversed its previous stance and ultimately agreed that the NDAA
did not entirely foreclose the OFCCP’s assertion of jurisdiction over Florida Hospital. Five
years after the agency first brought its action, the case remains pending before an administrative
law judge (ALJ) to determine whether TRICARE reimbursements constitute a federal contract or
federal financial assistance, over which the OFCCP does not have jurisdiction.
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The OFCCP’s persistent attempts to circumvent the NDAA confirm the need for legislation that
places clear limits on the agency’s jurisdiction. The Protecting Health Care Providers from
Increased Administrative Burdens Act unambiguously states that the OFCCP cannot treat
hospitals and other health care providers as federal contractors or subcontractors simply because
the government reimburses them for providing health care services to participants in TRICARE,
the FEHBP or any other federally funded health benefit program. At the same time, H.R. 3633
would not interfere with the OFCCP’s rightful jurisdiction over hospitals and other health care
providers that have voluntarily entered into government contracts and subcontracts. These
organizations would still be subject to the affirmative action regulations enforced by the agency.

H.R. 3633 WILL PREVENT NEEDLESS AND COSTLY LITIGATION OVER THE
CLASSIFICATION OF HEALTH CARE PROVIDERS AS FEDERAL SUBCONTRACTORS

The OFCCP’s proposed alternative to the clear boundaries set by H.R. 3633 is a “case by case”
approach to determining the federal subcontractor status of health care providers. Disturbingly,
the agency has not articulated any clear standards that would govern this ad hoc approach,
stating only that it will act “in keeping with its regulatory principles . . . and OFCCP case law.”
This vague explanation inevitably will lead to confusion and jurisdictional disputes. Indeed,
under the OFCCP’s approach, the vast majority of hospitals and health care providers are
unlikely to realize that they may be considered federal subcontractors until the OFCCP notifies
them of an impending compliance audit. This outcome is particularly unfair given that many
hospitals agreed to participate in federally funded health benefit programs with the understanding
that they would not thereby become subject to OFCCP jurisdiction. For example, in UPMC
Braddock, the hospitals’ HMO contracts explicitly provided that they were not federal
subcontractors.

While the OFCCP has refused to offer any identifiable standard for judging who is a federal
subcontractor, the agency’s prior statements indicate that it will attempt to distinguish between
hospitals that have entered into traditional fee-for-service agreements and those that participate
in so-called “managed care™ components of TRICARE, the FEHBP and Medicare Parts C and D.
“Managed care” includes agreements between hospitals and health maintenance organizations
(HMOs), preferred provider organizations (PPOs) and similar health plans, which make the
provision of health care services a contract requirement. The OFCCP contemplates that hospitals
providing services under these types of agreements are federal subcontractors subject to its
jurisdiction. By contrast, the OFCCP has not asserted — and, given the Bridgeport decision,
cannot assert — jurisdiction over participants in fee-for-service plans.

Unfortunately for America’s hospitals, the OFCCP’s position sets up a distinction without a
difference. From the perspective of hospitals, fee-for-service plans, HMOs and PPOs are simply
different mechanisms for accomplishing the same goal of reimbursing the health care providers
for delivering care to patients. A hospital’s responsibilities to care for a patient do not vary in
any material way depending on the type of plan in which that patient is enrolled. Indeed, the
only real difference for a hospital between providing care for a patient covered by an HMO and a
patient covered by a fee-for-service plan is likely to be the contracted reimbursement rate. While

4



17

the plan administrators of managed care plans may have different responsibilities with respect to
their covered participants than administrators of a fee-for-service plan, those administrator
responsibilities generally are not passed through to the hospitals. Regardless of the type of plan
involved, the role of the hospital remains the same, i.c., to provide care for the patient.

Even assuming, arguendo, that the OFCCP has articulated a meaningful distinction, it cannot
explain how this distinction will practically be applied. Private pure fee-for-service plans, with
no “managed” components to control costs, are on the verge of extinction. The plans that remain
vary widely in organization and administration.

The three federally funded health benefit plans at issue are no exception to this trend. Together,
they offer federal employees, retirees and their families hundreds of plan options, many of which
include both fee-for-service and managed care components. TRICARE, for example, offers an
overlapping mix of more than 10 plan options, including a traditional fee-for-service option
(containing little, if any, managed care components), PPOs and HMOs. The FEHBP includes
almost 300 plan options, running the gamut from pure indemnity plans to restrictive HMOs, with
numerous options in between. Medicare includes both traditional indemnity plans under Parts A
and B, as well as managed care components under Parts C and D.

The OFCCP has provided no guidance regarding which of these health plan options contain
sufficient elements of “managed care” such that the participating hospital would be considered a
federal subcontractor. As the examples of Florida Hospiial and UPMC Braddock demonstrate,
it could take years to resolve this lack of clarity through litigation — if a resolution is possible at
all. In the meantime, hospitals that receive audit demands based on their participation in
federally funded health benefit programs are presented with a Hobson’s choice between
submitting to the OFCCP’s burdensome regulations or spending years bogged down in costly
legal proceedings.

Congress must act to define clearly the OFCCP’s jurisdiction before additional hospitals are
forced to bear these unnecessary expenses. H.R. 3633 will resolve the ambiguities that the
OFCCP has created and curtail further litigation by clarifying that a hospital providing care
under Medicare or through any of the plans offered by FEHBP or TRICARE is not considered a
federal subcontractor based on this fact alone.

H.R. 3633 REMOVES OBSTACLES TO PROVIDING HEALTH CARE SERVICES TO
MEMBERS OF THE MILITARY, FEDERAL EMPLOYEES AND THEIR FAMILIES

The OFCCP’s expansionist agenda is forcing hospitals to make another difficult choice: whether
to risk providing care to military service members and federal employees at all. As set forth
above, hospitals that choose to continue providing care to FEHBP and TRICARE participants
may be required to expend significant additional resources to comply with the OFCCP’s
complex regulatory scheme — even though these hospitals themselves hold no contracts with the
federal government. The AHA previously explained in testimony to this committee that
hospitals can spend hundreds of hours and tens of thousands of dollars simply updating and
maintaining the Affirmative Action Plan required by the OFCCP. This time and capital
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expenditure increases dramatically during audit years, and the OFCCP is conducting compliance
reviews with increasing regularity.’

These additional administrative costs divert vital resources from hospitals’ central mission of
providing quality patient care. Faced with the risk of these increased burdens, some hospitals
may decide to stop providing services to participants in TRICARE or the FEHBP, thus limiting
the health care options available to federal employees, service members, and their families.

This possibility is particularly distressing given that the Department of Defense has already
recogmzed and reported a trend that fewer health care providers are accepting new TRICARE
pat:cnts The National Military Family Association (NMFA) recently warned Congress that a
lack of long-term willingness by providers to remain in the TRICARE network could negatively
affect beneficiary access in future years. The NMFA noted that providers have complained of
uncertamtxes over the added requirements and expenses that their participation in TRICARE
could incur.* The Military Officers Association of America, the nation’s largest association of
military officers, concurs in this assessment, proclaiming that “action is urgently needed to
attract more providers to participate in TRICARE.” Yet despite this appeal, the OFCCP
continues to seek to increase the cost of TRICARE participation by requiring some unspecified
number of providers to comply with its affirmative action regulations.

Congressional action is needed to ensure that the OFCCP does not overstep its bounds and, in so
doing, reduce access to quality and convenient care for service members, federal employees and
their families. By clarifying that a hospital or other health care provider will not be subject to a
crushing regulatory burden simply because it provides health care services to TRICARE or
FEHBP participants, H.R. 3633 removes the disincentives that hospitals now have to treat
patients who get their health insurance through a federally funded program.

CONCLUSION

At a time when Jowering health care costs is one of the nation’s top policy concerns, the OFCCP
is making an aggressive jurisdictional land grab that will increase the administrative costs for
hospitals and other health care providers. This assertion of jurisdiction runs counter to federal
statutes, the regulations of OFCCP’s sister agencies, and plain common sense. The AHA urges
Congress to end the uncertainty that the OFCCP has created by passing H.R. 3633 and clarifying
once and for all that participation in a federally funded health benefit program does not subject
health care providers to OFCCP jurisdiction.

22013 Testimony, supra n. 1, at 9-11 (2013).
* GAO Report 13-364, TRICARE Multiyear Surveys Indicate Problems with Access to Care for Nonenrolled
Beneficiaries (Apr. 2013), available at hitp: //www.gao.gov/assets /660 /653487.pdf.
* Hearing Before the Subcomm. on Personnel, Senate Armed Services Comm., 113th Cong. 11-12 (2013}
(Statement of the National Military Family Assocxatnon) available at

family. T NMEF.

§ Mlhtary Ofﬁcers Association of America, TRICARE Prime and TRICARE Standard Improvements (]an 8, 2014)
available at

hitps://www.moaa.org/Main Menu/Take Action/Top Issues/Serving in Uniform/TRICARE Prime and TRI
CARE Standard Improvements.himl.
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Chairman WALBERG. Thank you.
And now we turn to Mr. Carrato for your five minutes of testi-
mony. Thank you.

STATEMENT OF MR. THOMAS CARRATO, PRESIDENT, HEALTH
NET FEDERAL SERVICES, ARLINGTON, VA

Mr. CARRATO. Great. Chairman Walberg, Ranking Member
Courtney, distinguished members of the Committee, thank you for
the opportunity to testify on efforts to expand the jurisdiction of
the Office of Federal Contract Compliance Programs. Classifying
TRICARE network providers as federal subcontractors poses sig-
nificant issues for the TRICARE program, our network providers,
and the beneficiaries we jointly serve. Appreciate the opportunity
to address this issue today.

Health Net Federal Services provides physical and behavioral
health care services to the Department of Defense and the Depart-
ment of Veterans Affairs, among others. These programs include
TRICARE, the DOD’s Military Family Life Counseling Program,
and the VA’s patient-centered Community Care Program. We have
watched the legal action involving OFCCP with great concern. I
don’t want to focus on legal arguments or litigation. The issue I
want to address is how will OFCCP’s position affect TRICARE
beneficiaries and our ability to provide military members and their
families access to high-quality providers, especially in locations far
from military treatment facilities. Our primary concern is not a
legal point or an argument about the limits of an agency’s jurisdic-
tion, but how can we best serve our customer and our beneficiaries.

OFCCP has asserted that providers of health care services in our
managed care networks are federal subcontractors. We firmly be-
lieve that they are not subcontractors, and that any attempt to
classify them as such will have significant negative impact on the
ability of TRICARE beneficiaries to obtain high-quality accessible
medical care. The risk for TRICARE is twofold. The first is that we
will have difficulty getting providers to join our networks. Pro-
viders sign contracts with us and not the federal government. They
may not be willing or able to shoulder the additional burdens of
OFCCP compliance.

The second risk is that if OFCCP is successful, instead of assum-
ing the burden of compliance, providers will leave our networks.
There are 55 sole community hospitals and 151 critical access hos-
pitals in our TRICARE network. If any of those left it would leave
a significant gap in access that would impact military families and
the military member. We require all of our providers, as part of
their contract, to adhere to all state, federal and local laws, includ-
ing any applicable affirmative action laws. We believe expanding
OFCCP’s jurisdiction over TRICARE will make it more difficult to
build and retain provider networks.

Ultimately, this will mean fewer options for the military mem-
bers, families and retirees who rely on TRICARE, and will signifi-
cantly limit their ability to obtain the level of care they need from
a provider of their choice. Health Net believes that to ensure mili-
tary beneficiaries have ready access to needed health care services
providers in TRICARE networks must be exempted from the
OFCCP regulation. The uncertainty that currently exists in the law
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continues to negatively affect our ability to provide high-quality,
accessible health care for millions of our nation’s most deserving
citizens, the men and women of our uniform services, and their
families.

Thank you for your time. I am prepared to answer any questions
you may have.

[The statement of Mr. Carrato follows:]
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Festimony by Thomas Carrato, President, Health Net Federal Services before the Education and the Workforce Committee, March 13, 2014

Biography of RADM Thomas Carrato, USPHS (Ret.)

Thomas Carrato is President of Health Net Federal Services, responsible for the daily leadership and
management of Health Net's Government Services Division. His responsibilities include the management
and oversight of Health Net’s Department of Defense and Department of Veterans Affairs lines of
business including the DoD's TRICARE program for the North Region and the worldwide Military &
Family Life Counseling contract.

Mr. Carrato has over 30 years of experience, success and accomplishments in both the public and
private health care sector as senior executive, chief operating officer and clinician. He served as
Assistant Surgeon General of the United States, Regional Health Administrator for the U.S. Department
of Health and Human Services, Deputy Assistant Secretary of Defense for Health Plan Administration,
and Group Vice President for a publicly traded government services company. Mr. Carrato joined Health
Net in March 2006 as Vice President and DoD Program Executive.

Previously, Mr. Carrato served as Deputy Assistant Secretary of Defense for Health Plan Administration
and Executive Director of the TRICARE Management Activity where he directed and managed worldwide
operations and performance of the TRICARE health plan. in an earlier role as the Department of Health
and Human Services’ Regional Health Administrator for Region IV, Mr. Carrato was the Department’s
principal representative, providing advice and participating in policy development and implementation
of key health care initiatives in the southeastern United States. He managed regionally based programs
of the Office of Public Health and Science including the Offices of Emergency Preparedness, Minority
Health, Women’s Health, and Population Affairs.

Mr. Carrato holds a Master of Science in Accounting from Georgetown University and is a licensed
Certified Public Accountant. in addition, he holds a Master of Social Work from the University of South
Carolina and is a licensed clinical social worker.

Mr. Carrato, retired as a Rear Admiral in the Commissioned Corps of United States Public Health Service.
His decorations include the Defense Distinguished Service Medal and the Public Health Service
Distinguished Service Medal.
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Health Net Federal Services, LLC Corporate Profile

In partnership with DoD, Health Net Federal Services, LLC serves as the Managed Care Support
Contractor in the TRICARE North Region, providing health care and administrative support services for
three million active-duty family members, military retirees and their dependents in 23 states. We also
deliver a broad range of customized behavioral health and wellness services to military services
members and their families, including Guardsmen and reservists. These services include the Military and
Family Life Counseling (MFLC) Program providing non-medical, short-term problem solving counseling,
rapid response counseling to deploying units, embedded counselors in military units, and reintegration

counseling.

In collaboration with VA, Health Net supports Veterans’ physical and behavioral health care needs
through Community Based Outpatient Clinics {CBOCs) and the Patient-Centered Community Care {PCCC)
Program. PCCC provides eligible veterans with coordinated, timely access to health care through a
comprehensive network of approved non-VA specialty care providers. Health Net administers PCCC in
three of the six PCCC regions covering all or parts of 37 states; Washington, DC; Puerto Rico; and the
U.S. Virgin Islands.
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Testimony by Themas Carrato, President, Health Net Federal Services before the Education and the Workforce Committee, March 13, 2014

Testimony of Mr. Thoemas Carrato

Chairman Walberg, Ranking Member Courtney, Members of the committee, thank you for the
opportunity to testify on efforts to expand the jurisdiction of the Office of Federal Contract Compliance
Programs (OFCCP). Classifying TRICARE network providers as federal subcontractors poses significant
issues for the TRICARE program, our TRICARE network providers and the beneficiaries we jointly serve. |
appreciate the opportunity to address this issue in this forum.

Health Net Inc. (Health Net} is a publicly traded company delivering health care insurance and health
care coverage in the public and private sectors to over 5.3 million beneficiaries in 39 states, the District
of Columbia, and muitiple U.S. territories. Health Net Federal Services, LLC, a wholly owned subsidiary of
Health Net, has been a managed care support (MCS) contractor for Department of Defense {DoD)
programs for 26 years. Through our programs, Health Net Federal Services provides physical and
behavioral health care services to the Department of Defense and the Department of Veterans Affairs
(VA), among others, including TRICARE, the DoD Military & Family Life Counseling program, VA’s Patient
Centered Community Care program, and several VA Community Based Outpatient Clinics (CBOCs).

We have watched with great interest and concern as the legal action between OFCCP and Florida
Hospital of Orlando has progressed through the administrative law process. The issues addressed by the
Administrative Law Judge and Administrative Review Board have focused on two questions: 1) whether
the providers in the networks of TRICARE managed care support contractors are performing the tasks or
functions necessary to the performance of the TRICARE contract and 2) whether TRICARE is a Federal
Financial Assistance {FFA) program. Those issues are currently the subject of litigation, and { don’t want
to focus on the legal arguments in that litigation. The issue that | would like to address is “How will the
OFCCP’s position affect TRICARE beneficiaries and our ability to provide military members and their
families access to high quality providers, especially in rural areas and areas far from military treatment
facilities {MTF)?” The primary concern for us is not a legal point or an argument about the limits of an
agency’s jurisdiction, but simply how we can best serve our customer and our beneficiaries.

OFCCP has asserted that the providers who make up our managed care networks and provide health
care services to TRICARE beneficiaries are federal subcontractors. We firmly believe that they are not
subcontractors and, more importantly for my comments today, that any attempt to classify them as
such will have significant negative impact on the ability of TRICARE beneficiaries to obtain high quality,
accessible medical care.

We build networks of providers for the TRICARE program. Those providers see patients and provide
treatment and medical care. We build these networks in areas that are urban and rural, densely
populated and sparsely populated. Many of our providers are large hospitals and medical groups. There
are also several thousand providers in our network that may fit into the category of smaller providers for
whom compliance with OFCCP requirements would be cost prohibitive. We fear, and legitimately so,
that these providers may be forced to stop providing services to military beneficiaries under the
TRICARE program because they cannot bear the administrative costs and burdens associated with
providing that service if they are deemed “subcontractors” for OFCCP purposes.
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The risk for TRICARE providers and, by extension, TRICARE beneficiaries and the TRICARE program is
twofold. The first risk is that managed care support contractors will have difficulty getting providers to
join our networks. Providers execute provider agreements with us for the provision of health care
services and not the federal government; they may not be willing or prepared to shoulder the additional
burdens of federal contractor compliance. The second risk is the real possibility that providers will leave
TRICARE contractor networks instead of assuming the burden of OFCCP compliance. There are 55 sole
community hospitals (SCH) and 151 critical access hospitals in our TRICARE network. If any of those
hospitals left our network, it would leave a significant gap in access that would impact military members
and their families.

{n addition to the two risks to the TRICARE program, there potentially is a third risk: expansion of OFCCP
regulation, or even simply the threat of expansion, to other health care programs in other agencies. As
an example of these risks, a large hospital group that is part of our TRICARE network has approached us
with concerns over OFCCP regulation. That same hospital group has not joined our preferred provider
network designed to support other government programs, including Department of Veterans Affairs
programs that provide access to care for veterans, due to concerns about potential OFCCP regulation
there as well.

The American Hospital Association did an excellent job of detailing what compliance entails in their
previous testimony before this committee. The AHA also has done an excellent job detailing the costs of
OFCCP compliance, both in terms of time and capital, something with which we are intimately familiar
as a federal contractor.

Notwithstanding the issue of OFCCP complianice, we require our providers as part of their contract with
us to adhere to any and all state, federal, and local laws that apply to them and their operations, which
would include any applicable affirmative action laws. For example, private employers with 15 or more
employees are subject to the stringent anti-discrimination laws of Section 504 of the Rehabilitation Act
and Title Vi of the Civil Rights Act of 1964, enforced by the Office of Civil Rights of the Department of
Health and Human Services. The TRICARE regulation (32 CFR 199) explains that payment will not be
made to a provider found to “practice discrimination in the admission of patients to its services on the
basis of race, color, or national origin.”

We believe expanding OFCCP’s jurisdiction over TRICARE will make it much more difficult to build and
retain provider networks. Ultimately, this will mean fewer options for the military members, families,
and retirees who rely on TRICARE. We believe it will limit their ability to obtain the level of care they
need from a provider of their choice. As the administrative burdens of participating in TRICARE outpace
the benefits, it will become increasingly difficult to recruit and retain highly qualified practitioners in-
network. This effect will be felt most prominently in rural and sparsely populated regions where there
already are shortages of providers and managed care support contractors already face difficulty with
recruitment and retention. It will also have significant impact on our ability to provide services that are
already in critically short supply such as psychiatry, neurosurgery, and dermatology. Programs such as
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VA’s Patient-Centered Community Care program that employ a similar modei to TRICARE could face
similar difficulties attracting and retaining providers.

Health Net believes that in order to ensure military beneficiaries have ready access to needed health
care services providers in TRICARE networks must be exempted from OFCCP regulation. While we
believe that ultimately the courts will agree with the position that industry and the Department of
Defense have taken — that TRICARE providers do not satisfy the OFCCP’s definition of a subcontractor —
the uncertainty that currently exists in the law continues to negatively affect our ability to provide high-
quality, accessible health care for millions of our nation’s most deserving citizens, the men and women
of our armed forces and their families. Thank you for your time. | am prepared to answer any questions

that you might have for me.
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Chairman WALBERG. Thank you.
Ms. Graves, we recognize you for your five minutes of testimony.
Thank you for being here.

STATEMENT OF MS. FATIMA GOSS GRAVES, VICE PRESIDENT
FOR EDUCATION AND EMPLOYMENT, NATIONAL WOMEN’S
LAW CENTER, WASHINGTON, D.C. (MINORITY WITNESS)

Ms. GRAVES. Thank you. Thank you, Chairman Walberg, Rank-
ing Member Courtney and distinguished members of the sub-
committee. Thank you for the opportunity to testify today on the
important topic of civil rights obligations of federal contractors and
subcontractors.

Over the last 40 years, the National Women’s Law Center has
been involved in virtually every major effort to secure and defend
women’s legal rights and equal opportunity in the workplace. And
I am pleased to continue that work today by speaking about the
key role that civil rights enforcement plays in ensuring equal op-
portunity for American workers.

I will begin with some background on the Office of Federal Con-
tracts Compliance Programs enforcement. For nearly 50 years, the
federal government has operated with the long-standing principle
that companies that have the privilege of profiting from doing busi-
ness with the federal government should not be permitted to dis-
criminate in employment.

And this is for good reason. The taxpayer dollars used to buy
goods and services from companies simply should not support dis-
crimination. And the many federal contractors that play by those
rules should not have to compete at a disadvantage with those who
do discriminate. So the important work done by OFCCP in enforc-
ing these nondiscrimination obligations also helps employers tap
into a diverse pool of talent that leaves them and the broader econ-
omy stronger. OFCCP’s measures require that federal contractors
take notice of race and gender and disability and protected veteran
status in the course of formulating policies designed to foster equal
opportunity.

These measures require that contractors not discriminate, that
they take affirmative steps to ensure a diverse workplace, and that
they document these steps. And these steps are directly related to
increasing employment opportunities and ensuring nondiscrimina-
tion. By requiring that contractors take appropriate steps to docu-
ment employment practices, OFCCP is able to affirmatively assess
whether there are indicators of discrimination. And in turn,
through the process of record-keeping and data collection and anal-
ysis, an employer can engage in a self-evaluation that may prompt
it to self-correct its own unfair practices.

And at the very least, both OFCCP and federal contractors will
have the data that they need to track progress in providing equal
employment opportunities. It is worth noting that few contractors
are actually subject to an OFCCP affirmative compliance review.
Only about 4,000 compliance reviews are conducted each year out
of about 170,000 contractor establishments, which amounts to
around a 2 percent chance of being reviewed. And only federal con-
tractors and subcontractors that have at least 50 employees and at
least 50,000 in contract dollars are required to develop affirmative
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action plans. These are the plans that help contractors identify and
analyze potential problems in the contractor’s workforce.

So the systematic approach to civil rights complaints that
OFCCP takes, both historically and currently, helps to improve op-
portunities for a wide range of workers. Studies that have assessed
the effective Executive Order 11246 have indicated that the make-
up of federal contract workforces changed significantly in the years
following the issuance of the executive order. One study of over
70,000 federal contractors found that female employment by federal
contractors increased by over 15 percent between 1974 and 1980,
while it rose by only 2 percent in non-federal contractor settings.

And throughout the years, OFCCP has implemented a number of
initiatives that have aided in the integration of the workforce in in-
dustries such as construction, in higher education, mining, ensur-
ing opportunity in sectors with long histories of unfair treatment
in hiring, promotion, and compensation. For example, in 1975, pur-
suant to a legal settlement reached with the National Women’s
Law Center, OFCCP targeted hiring and employment practices for
women in colleges and universities around the country, improving
opportunities for women in higher education.

And it is measures like these that have really strengthened
American businesses considerably and made them more effective.
Moreover, OFCCP’s current strategic priorities, especially its focus
on pay discrimination, its focus on opening opportunities in high-
wage occupations like construction, the new regulations for vet-
erans and for persons with disabilities, these all follow in that
same tradition. In sum, the key role that OFCCP has played in im-
proving economic security for workers and their families really can-
not be overstated. The OFCCP process has expanded opportunities
for workers over time, has made federal contracting more efficient,
and has strengthened businesses.

Thank you again for the opportunity to be here today, and I look
forward to any questions.

[The statement of Ms. Graves follows:]
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Chairman Walberg, Ranking Member Courtney, and members of the Subcommittee:

Thank you for the opportunity to testify before the Subcommittee on the important topic of the
civil rights obligations of federal contractors and subcontractors. Over the last 40 years, the
National Women’s Law Center has been involved in virtually every major effort to secure and
defend women’s legal rights to equal opportunity in the workplace. I am pleased to continue that
work today by speaking about the key role that civil rights enforcement plays in ensuring equal
opportunity for American workers, and a stronger, more diverse federal contractor workforce.

1) Background on the Office of Federal Contract Compliance Programs.

For nearly fifty years, the federal government has operated with the longstanding principle that
companies that have the privilege of profiting from doing business with the federal government
should not be permitted to discriminate in employment. This is for good reason ~ the taxpayer
dollars used to buy goods and services from companies simply should not support
discrimination. And the many federal contractors that play by the rules should not have to
compete at a disadvantage with those that discriminate. The important work done by the Office
of Federal Contracts Compliance Programs (OFCCP) in enforcing these nondiscrimination
obligations helps employers tap into a diverse pool of talent that will leave them and the broader
economy stronger.

OFCCP administers and enforces the civil rights of all those employed by federal contractors and
subcontractors, covering approximately one-fourth of the civilian workforce, and more than
200,000 businesses with contracts totaling almost $700 billion. Its authority includes Executive
Order 11246, which prohibits government contractors from discriminating in employment
decisions on the basis of race, color, religion, sex, or national origin, and also requires
contractors to take affirmative action to ensure that equal opportunity is provided in all aspects of
employment. In addition to the Executive Order, OFCCP’s jurisdiction extends to enforcement
of Section 503 of the Rehabilitation Act, which requires nondiscrimination and affirmative
action for qualified individuals with disabilities, and the Vietnam Fra Veterans Readjustment
Assistance Act (VEVRAA), which requires nondiscrimination and affirmative action for special

With the law on your side, great things are possible,
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and disabled veterans of any war, campaign, or expedition in which a campaign badge has been
authorized.

One of the distinguishing features of OFCCP enforcement is its in-depth compliance reviews.
OFFCP is not limited to merely responding to complaints — it proactively addresses
discrimination by bringing systemic investigations, conducting compliance reviews of selected
contractors, and providing guidance to contractors on affirmatively promoting equal opportunity
in the workplace and complying with the laws under its jurisdiction. By focusing on large,
systemic problems, OFCCP has ensured that workers receive fair treatment in hiring and
promotions and that the employment decisions made by contractors reflect our society’s
nondiscrimination norms.

OFCCP’s affirmative action measures require that federal contractors that have the privilege of
doing business with the federal government take notice of race and gender in the course of
formulating policies designed to foster equal opportunity. Put simply, these measures require that
contractors 1) not discriminate, 2) take affirmative steps to ensure a diverse workplace, and 3)
document these steps. These provisions essentially require self-analysis, recordkeeping, and
reporting.

The steps required to comply with an OFCCP audit are directly related to increasing employment
opportunities and ensuring nondiscrimination. By requiring that contractors take appropriate
steps to document employment practices, OFCCP is able to affirmatively assess whether there
are indicators of discrimination. In turn, through the process of record-keeping, data collection
and analysis, an employer can engage in a self-evaluation that may prompt it to correct unfair
practices. At the very least, both OFCCP and federal contractors will have the data that they
need to track progress in providing equal employment opportunities.

Moreover, few contractors are ever subject to an OFCCP affirmative compliance review. Only
about 4,000 compliance reviews are conducted each year. This means that contractors have about
a 2 percent chance of being reviewed — an extremely small percentage when contrasted with 700
billion spent in federal contract dollars.

2) Civil rights enforcement is especially important during difficult economic times.

The most recent data on women and families economic stability shows that, although the
economy continued its slow recovery in 2012, poverty rates for most groups were statistically
indistinguishable from 2011, leaving poverty among women and children at or near historically
high levels. Poverty rates for women were once again higher than for men, and were especially
high for women of color, women who head families, foreign-born women, and women 65 and
older living alone. The gender wage gap was unchanged for the year and the decade,
undermining women’s ability to support themselves and their families. And income inequality
remained stark.

These statistics highlight what’s at stake for workers seeking to obtain employment in this
lopsided recovery. Although women are typically paid less than men in the same occupation,
occupational segregation — the fact that the work women do is undervalued because it is
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women's work — also contributes to women’s economic insecurity. Fields like construction and
manufacturing that are nontraditional for women and minorities typically offer higher pay,
higher benefits, and more opportunities for advancement than do traditionally female fields.
Indeed, in the construction workforce, earnings can be 30 percent higher than in occupations
traditionally held by women,’ yet women make up only 2.6 percent of construction workers.?
And women of color hold only a tiny percentage of the jobs in these fields, comprising less than
one percent of each workforce. Detecting and eliminating discriminatory barriers to employment
— especially in high-wage fields — is therefore essential for women and their families.

Moreover, unequal access to high-paying jobs is compounded by broader pay disparities between
male and female workers. Although the wage gap has narrowed since 1964, when women
working full-time earned approximately 59 cents for every dollar earned by men,’ the gap
persists and has remained stagnant over the last decade. According to the most recent data
available from the U.S. Census Bureau, the typical woman working full-time made only 77
percent of male full-time workers’ earnings.* The wage gap is even larger for many women of
color, who make only 64 cents (African American women) and 54 (Hispanic women) cents on
the dollar when compared to white, non-Hispanic men.” Moreover, unequal pay harms women
and their families even after women leave the jobs that pay them less, as the persistence of the
wage gap results in women’s loss of retirement income and lower savings.

3) Civil Rights Enforcement Ensures Better Opportunities for Women and Minorities,
Which in Turn Increases the Effectiveness of American Businesses.

The federal government’s historic and current role in addressing discrimination has improved
opportunities for a wide range of workers. Into the 1960s, “[w}hole industries and categories of
employment were, in effect, all-white, all-male.” Studies that assessed the effect of Executive
Order 11246 indicate that the makeup of the federal contractor workforce changed significantly
in the years following the Executive Order.” One study of over 77,000 federal contractors found
that female employment by federal contractors increased by 15.2 percent between 1974 and
1980, while it rose by only 2.2 percent in non-federal contract settings.8 Another study of 86,000
federal contractors found that both minority and female employment increased significantly
faster in contractor than in noncontractor establishments in those same six years: 12 percent
faster t;or black females, 4 percent faster for black males, and 8 percent faster for other minority
males.

Throughout the years, OFCCP has implemented a number of initiatives that have aided in the
integration of the workforce in industries such as construction, higher education, and mining,
ensuring equal opportunity for women in sectors with a long history of unfair treatment in hiring,
promotions, and compensation. For example, in 1975, pursuant to a legal settlement reached with
the National Women’s Law Center, OFCCP targeted hiring and employment practices for
women in colleges and universities around the country, improving opportunities for women in
higher education.'

Measures like these have strengthened American businesses considerably and made them more

effective. A body of social science research has shown that diverse workforces perform better
than more homogenous workforces on a variety of measures, such as enhanced innovation, team

NATIONAL WOMEN’S LAW CENTER, MARCH 2014
3



32

productivity, and quality decisionmaking,” Teams that bring together employees with a diverse
range of perspectives and expertise improve business productivity on a range of measures. These
teams are “more innovative, can develop clearer strategies, can respond more aggressively to
competitive threats, and can be qulcker to implement certain types of organizational change than
functionally homogeneous teams. ”12 As the racial and ethnic makeup of the United States
changes rapidly and American businesses extend into ever-diversifying global markets, major
American corporations have expressed broad consensus about the importance of a workforce

. . 3
exposed to a diverse environment.!
* EY *

The key role that OFCCP has played in improving economic security for workers and their
families cannot be overstated. It is the key agency in ensuring that federal dollars are not wasted
on discrimination and that companies that have the great privilege of doing business with the
federal government do not discriminate and take steps to achieve a diverse workforce. This
process in turn has expanded opportunities for workers over time, has made federal contracting
more efficient, and has strengthened businesses.

"' NWLC calculations from Bureau of Labor Statistics, Current Population Survey, 2011 Annual Averages, Table 39.
Median weekly eamings of full-time wage and salary workers by detailed occupation and sex, available at
http://www.bls.gov/cps/cpsaat39.pdf.

* Bureau of Labor Statistics, Current Population Survey, 2613 Annual Averages, Table 11. Employed persons by
detal[ed occupation, sex, race, and Hispanic or Latino ethnicity, available at hitp://www.bls.gov/cps/cpsaat] 1.pdf

* NWLC calculations from U.S. Census Bureau, Census Bureau CPS Data (ASEC), Historical Tbl. P-38: Fuil-Time,
Year-Round Workers by Median Earnings and Sex in 1964, available at
http /iwww.census.gov/hhes/www/income/data/historical/people/index.html (last visited Oct. 4. 2011),

4 National Women’s Law Center (NWLC) calculations from U.S. Census Bureau, Current Population Survey, 2013
Annual Social and Economic Supplement, Table PINC-05: Work Experience in 2012 — People 15 Years Old and
Over by Total Money Earnings in 2012, Age, Race, Hispanic Origin, and Sex, available at
http://www.census.gov/hhes/www/cpstables/032013/perinc/pinc05_000.htm
(last visited Oct. 18, 2013).

*id

® George Stephanopoulos & Christopher Edley, Jr., Affirmative Action Review (1993), available at
hitp://clinton4.nara.gov/WH/EOP/OP/html/aa/aa-lett. html; see generally

Desmond King, Separate and Unequal: Black Americans and the U.S. Federal Government (1995).

7 See Jonathan S. Leonard, The Impact of Affirmative Action on Employment, 2 J. of Labor Econ. 439 (1984)
[hereinafter Leonard]; Sacha E. de Lange, Toward Gender Fquality: Affirmative Action, Comparable Worth, and the
Women's Movement, 31 N.Y.U. Rev. L. & Soc. Change 315, 328 (2007) (citing Citizens’ Commission on Civil
Rights, Affirmative Action to Open the Doors of Job Opportunity: A Policy of Fairness and Compassion That Has
Worked 123-24 (1984)) [hereinafter Citizen’s Commission].

8 See generally, Leonard.

° See generally, Citizen’s Commission.

O WEAL v. Weinberger, Civ. No. 74-1720 (D.D.C,, filed Nov. 26, 1974), subsequently WEAL v. Califano.
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! See, e.g. Cedric Herring, Does Diversity Pay?: Race, Gender, and the Business Case for Diversity, 74 Am.
Sociological Rev. 208, 219 (2009).

12§, Stuart Bunderson & Kathleen M. Sutcliffe, Comparing Alternative Conceptualizations of Functional Diversity
in Management Teams: Process and Performance Lffects, 45 Acad. Mgmt. J. 875, 875 (2002).

'* Grutter v. Bollinger, 539 U.S. 306, 330 (2003) (“These benefits are not theoretical but real, as major American
businesses have made clear that the skills needed in today's increasingly global marketplace can only be developed
through exposure to widely diverse people, cultures, ideas, and viewpoints.™).
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Chairman WALBERG. Thank you.
Now, Mr. Goldstein, we recognize you for your testimony.

STATEMENT OF MR. DAVID GOLDSTEIN, SHAREHOLDER,
LITTLER MENDELSON P.C., MINNEAPOLIS, MN

Mr. GOLDSTEIN. Thank you, Chairman Walberg, Ranking Mem-
ber Courtney, distinguished members of the Committee. Thank you
for this opportunity to testify. I have a deep personal sense of the
importance and the history of this Congress. And, accordingly, it is
a great honor to be here today.

I am a shareholder in the Minneapolis office of Littler
Mendelson. I am speaking to you today on my own behalf and not
on behalf of my firm. I have represented government contractors in
connection with OFCCP compliance for over 25 years. Like most of
my clients, I believe in the importance of equal employment oppor-
tunity and in the importance of diversity in our workplaces. I be-
lieve it is essential to the success of our businesses. Accordingly
and, again, like most of my clients, I support the basic mission of
the OFCCP.

In recent years, there has been a significant controversy regard-
ing OFCCP’s efforts to assert jurisdiction over health care pro-
viders. One of the arguments that the OFCCP has asserted in sup-
port of jurisdiction over health care providers has been providers’
participation in TRICARE, the program designed to provide health
care benefits to members of the military and their families. Wheth-
er it is good policy to impose additional regulations on health care
providers at this time is a question on which reasonable people can
disagree. Indeed, it appears that there are differences of opinion re-
garding this issue between executive agencies within the current
administration.

The Department of Defense and the Office of Personnel Manage-
ment have expressed a belief in the importance of being able to
contract with providers to offer health care services for the military
and federal employees without having to subject these providers to
OFCCP’s regulations. These agencies believe, correctly I think, that
imposing such requirements limits the number of providers that
are willing to offer such services. The OFCCP, on the other hand,
believes that it needs to regulate such providers, arguing that it
can do so without imposing unreasonable burdens.

Other individuals are testifying today regarding the merits of
this debate. I am here, though, because I understood this issue to
have been resolved, at least with regard to TRICARE, when Con-
gress passed the National Defense Authorization Act for fiscal year
2012. That measure included language that was widely and reason-
ably understood as putting an end to this debate by providing that
the OFCCP could not exercise jurisdiction based on providers’ par-
ticipation in TRICARE. This was a very important outcome be-
cause it appeared to provide health care providers with certainty,
and allowed them to decide what to do.

I can tell you that during this period of uncertainty regarding
OFCCP jurisdiction my colleagues and I spent a great deal of time
discussing with health care clients the costs and burdens that come
with OFCCP compliance. We see, we actually see, health care pro-
viders making decisions not to participate in TRICARE and in
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other programs and arrangements because the costs of compliance
are simply greater than the benefits of participation. And we are
talking not only about financial costs of compliance, but also how
OFCCP regulations impact the ways in which providers deliver
services to their patients.

For now, OFCCP is continuing in its efforts to establish jurisdic-
tion over TRICARE participants through litigation against a par-
ticular health care provider, Florida Hospital of Orlando, which has
disputed OFCCP’s assertion of jurisdiction based on TRICARE. To
outside observers, the OFCCP’s continued pursuit of TRICARE ju-
risdiction, even after Congress has acted, is shocking. The Florida
hospital case is still working its way through administrative pro-
ceedings. We are likely years away from a final judicial decision.
In the meantime, providers remain uncertain as to their obligations
should they agree to participate in TRICARE.

The interests of health care providers, their patients, including
members of the military, federal employees and their families, as
well as taxpayers would be best served by a final resolution—a
final resolution—of the TRICARE issue. I believe that this final
resolution came from Congress in December 2011. Ideally, the De-
partment of Labor would accept this and stop fighting against the
fact that Congress has already spoken. Absent that, the best option
would be passage of the Protecting Health Care Providers from In-
creased Administrative Burdens Act.

The third best option would be to let the courts finally resolve
this issue by letting Florida Hospital go through to a resolution. By
contrast, the proposal offered by the Department of Labor in its let-
ter of March 11, 2014 represents neither a compromise nor a posi-
tive step. To the extent that the department’s proposal would not
end the Florida Hospital litigation and does not represent commit-
ment by the OFCCP to relinquish its claims of jurisdiction over
TRICARE participants in non-audit contexts such as complaint pro-
cedures, nothing is being resolved. On the other hand, the extent
that the department’s proposal would end the Florida Hospital liti-
gation and, therefore, prevent a final resolution of the issue in the
courts, I am personally concerned.

It has taken more than five years for the Florida Hospital case
to get to the point where it is now. A final determination may still
be years away, but at least it is on the horizon. The Department
of Labor’s proposal, on the other hand, means at least five more
years of uncertainty. And those are five more years during which
health care providers are going to remain on the sidelines and not
participate in programs that may subject them to OFCCP’s juris-
diction. And finally, accepting this proposal would reinforce a very
disturbing trend that contractors have seen at the OFCCP in the
context of compliance reviews, and that is an indifference by the
agency to the letter of the law when, in its judgment, the letter of
the law is inconsistent with the agency’s goals.

Thank you, and I look forward to answering any questions you
may have.

[The statement of Mr. Goldstein follows:]
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Chairmank Walberg and Ranking Member Courtney, thank you for the
opportunity to offer testimony to the members of this Committee. I'have a deep personal
sense of the history and importance of Congress. Accordingly, it is a great honor to
appear before this Committee today.

I am a shareholder in the Minneapolis office of Littler Mendelson. I am
speaking to you today on my own behalf and not on behalf of my firm I have represented
government contractors in connection with OFCCP compliance for over 25 years. Like
most of my cliénls, 1 believe in the importance of equal employment opportunity. Also,
like most of my clients, I believe that diversity in the workplace is essential to the success

of our businesses. Accordingly, like most of my clients, I support the basic mission of

the OFCCP.

In recent years, there has been significant controversy regarding OFCCP’s
efforts to assert jurisdiction over healthcare providers. One of the arguments that the
OFCCP has asserted in support of jurisdiction over healthcare providers has been
providers’ participation in TRICARE - the program designed to provide healthcare

benefits to members of the military and their families,
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Healthcare providers are already highly regulated. The cost of healthcare is
a significant issue facing this country. Under thése circumstances, whether it is good
policy to impose additional regulations on healthcare providers is a question on which
reasonable people can disagree. Indeed, it appears there are differences of opinion
regarding this issue between executive agencies within the current administration. The
Department of Defense and the Office of Personnel Management have expressed a belief
in the importance of being able to coniract with providers to offer healthcare services for
the military and federal employees without having to subject those providers to the
OFCCP’s regulations. These agencies belisve — and I believe they are correct in this
regard — that imposing such requirements limits the number of providers that are willing
to offer such services.

The OFCCP, on the other hand, believes that it needs to regulate such
providers and that it can do so without imposing an unreasonable burden.

Other individuals are testifying today regarding the meriis of this debate. |
am here because I understood this issue to have been resolved, at least with regard to
TRICARE when Congress passed the National Delense Authorization Act for Fiscal
Year 2012. This measure included language that was very widely and reasonably
understood as putting an end to this debate aﬁd providing that the OFCCP could not
exercise jurisdiction based on providers participation in TRICARE.

This was a very important outcome because it appeared to provide
healtheare providers with certainty and allowed them to decide what to do. I can tell you

that during this petiod of uncertainty regarding OFCCP jurisdiction, my colleagues and I
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spend a great deal of time discussing with healthcare clients the costs and burdens that
come with OFCCP compliance. We sce many healthcare providers making decisions not
to participate in certain programs and arrangements because the costs of compliance are
simply greater than the benefits of participation. And we are talking not only about the
financial costs of compliance, but also how OFCCP regulation impacts the ways in which
providers deliver services to their patients.

To outside observers, it was very surprising when the OFCCP continued to
pursue TRICARE jurisdiction even after Congress had acted. The OFCCP did this by
continuing litigation against a particular healthcare provider, the Florida Hospital of
Orlando, which had been disputing OFCCP’s assertion of jurisdiction based on
TRICARE. The OFCCP continued to pursue this litigation through proceedings before
the Department of Labor’s Administrative Review Board (ARB) and practitioners were
not surprised when the ARB found in favor of the hospital and held that the OFCCP
could not assert jurisdiction based on TRICARE in light of the Congressional action.

After that decision, I think it is fair to say that most practitioners in this area
were astounded when the OFCCP indicated that it would not accept defeat on this issue
and would continue to pursue the matter. As far as I know, the ARB’s decision to accept
re-hearing of the Florida Hospital case and its subsequentv reversal of its original decision
are unprecedented. Its deéision in this regard, has been widely criticized. The Florida
Hospital case is still working its way through administrative proceedings. As already
mentioned, oBtaining a final decision with regard to this issue is very, very important to

providers. Providers need to know what their obligations will be before they decide to
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enter into relationships that may subject them to OFCCP jurisdiction. Unfortunately, it
appeats that a final judicial resotution of this issue may still take several years.

The interests of healthcare providers and their patients, including members
of the military, military families, and federal employees — as well as taxpayers — would
be best served by a final resolution of the TRICARE issue. I believed that this final
resolution came from Congress in December 2011, The ideal resolution would be for the
Department of Labor to accept the role of the Congress and stop fighting against the fact
that Congress has already spoken. The second best option is for the courts to finally
resolve the issue. The proposal offered by the Departiment of Labor in its letter of March
11, 2014 presents neither a compromise nor a positive step.

To the extent that the Department of Labor’s proposal would not end the
Florida Hospital litigation and does not represent a commitment by the OFCCP to
relinquish its claims of jurisdiction over TRICARE participants in non-audit contexts,
such as complaint investigations, nothing is really being resolved.

On the other hand, to the extent that the Department of Labor’s proposal
would cnd’ the Florida Hospital litigation and, therefore, prevent the final resolution of
this issue in the courts, I am personally concerned. It has ‘taken more than five kycars for
the Florida Hospital case to get to the point where it is now (the Administrative
Complaint was filed on December 18, 2008). A final determination may still be years
away. The Department of Labor’s proposal means that there will be at least five more
years of uncertainty and probably more. It means that many healthcare providers will

decline to participate in programs or opportunities that may subject them to OFCCP
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jurisdiction. And finally, accepting this proposal would reinforce a very disturbing trend
that contractors have seen at the OFCCP in the context of compliance reviews. And that
is an indifference by the agency to the letter of the law when, in its judgment, the letter of
the law is inconsistent with the agency’s goals.

Sitting here, as I already mentioned, with a sense of reverence for this
institution, I am very, very disturbed to see an executive agency continuing to pursue a
policy that has been explicitly addressed and rejected by the Congress.

Thank you and I look forward to answering any questions you may have.
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Chairman WALBERG. Thank you. I thank each of the panelists for
your testimony. Without objection, I would submit two letters from
the American Hospital Association and the American Health Care
Association for the record. Both of these organizations express their
support for H.R. 3633.

[The information follows:]
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December 6, 2013

The Honorable Tim Walberg

Chairman

Committee on Education and the Workforce Subcommittee on Workforce Protections
United States House of Representatives

2181 Rayburn House Office Building

Washington, DC 20510

Dear Chairman Walberg:

On behalf of the American Hospital Association’s (AHA) nearly 5,000 member hospitals, health
care systems and other health care organizations, and our 43,000 individual members, I am
writing to express our support for your legislation, the Protecting Health Care Providers from
Increased Administrative Burdens Act (H.R. 3633). This bill will help ensure the continuing
availability of a robust network of hospital care for TRICARE and Federal Employees Health
Benefit Program (FEHBP) participants by clarifying the Office of Federal Contract
Compliance’s (OFCCP) role and its oversight and enforcement activities over hospitals that
provide services to military families, federal employees and other recipients of care under federal
health reimbursement programs.

For many years, the OFCCP’s policy has been that hospitals providing health care services to
participants in federally funded health benefit programs, including TRICARE, FEHBP and
Medicare, are not considered federal contractors. TRICARE is the health carc program for
military service members and their families; the FEHBP is the health care program for civilian
employees and their families. Medicare is the health care program for individuals 65 years or
older. The OFCCP’s previous position was consistent with the position taken by the agencies
specifically charged with administering these programs. Its current position is unprecedented
and, if accepted, would convert a majority of our nation’s hospitals into “federal contractors”
overnight, without advance notice to or agreement by those hospitals.

Recently, however, the OFCCP has undertaken an aggressive attempt to expand the agency’s
jurisdiction over hospitals by asserting that hospitals’ participation in managed care networks
offered through TRICARE, FEHBP and even Medicare Parts C and D effectively makes them
“federal subcontractors” and, thus, subject to OFCCP’s burdensome regulatory scheme. OFCCP
has continued to pursue this policy despite Congress’ previous passage of language in the
National Defense Authorization Act for Fiscal Year 2012 (NDAA) [P.L. 112-81] that specifically
exempted TRICARE network providers from federal contractor status. These continued actions
by OFCCP make passage of this bill critically important for the nation’s hospitals.
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Hospitals are subject to myriad anti-discrimination laws and regulations, including anti-
discrimination regulations that are appropriately enforced by many federal, state and local
agencies. Subjecting hospitals to additional paperwork burdens and the costs associated with
OFCCP regulations makes little sense at a time when hospitals are being asked to do more with
less reimbursement. It effectively would divert financial resources from patient care in order to
satisfy the OFCCP’s administrative requirements, forcing hospitals to make difficult choices
about their ongoing participation in various federal health care reimbursement programs that
OFCCP argues is the basis for the agency’s oversight and enforcement.

The OFCCP’s attempt to expand its jurisdiction and its real lack of clear guidance for providers
has forced hospitals to engage in ongoing lengthy and costly litigation to remove the uncertainty
surrounding scope of OFCCP’s jurisdiction.

H.R. 3633 will provide clear direction for OFCCP policy and ensure that the burdens of
complying with OFCCP’s unnecessary and costly regulatory scheme does not come at the cost of
reducing hospitals® robust participation in networks of care for TRICARE, FEHBP and Medicare
patients and threaten access for our nation’s military families, federal employees and other
federal health care program beneficiaries.

Thank you for introducing this legislation. The AHA looks forward to working with you to
ensure its enactment.

Sincerely,

Rick Pollack
Executive Vice President
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February 3, 2014

The Honorable Tim Walberg

Chairman

Committee on Education and the Workforce Subcommittee on
Workforce Protections

United States House of Representatives

2181 Rayburn House Office Building

Washington, DC 20510

Dear Chairman Walberg:

On behalf of the members of the American Health Care Association and
National Center for Assisted Living (AHCA/NCAL) that provide essential
care to approximately one million individuals in more than 12,000 not
for profit and for profit member facilities, | am writing to express our
support for your legislation, the Protecting Health Care Providers from
Increased Administrative Burdens Act (H.R. 3633). This crucial
legislation clarifies that certain recipients of payments from the Federal
Government related to the delivery of health care services to individuals
shall not be treated as Federal contractors by the Office of Federal
Contract Compliance Programs (OFCCP) based on the work performed
or actions taken by such individuals that resulted in the receipt of such
payments.

AHCA/NCAL, its affiliates, and member providers advocate for the
continuing vitality of the long term care provider community. We are
committed to developing and advocating for public policies which
balance economic and regulatory principles to support quality care and
quality of life. We cannot support actions that harm the services
provided to the poor and most vulnerable citizens in our communities.
Therefore, we are in opposition to the OFCCP’s recent aggressive
attempts to expand the agency’s jurisdiction over nursing centers and
other key health care providers by asserting that these providers’
participation in managed care networks offered through TRICARE, the
Federal Employee Health Benefits Program and Medicare Parts C and D
effectively makes them “federal subcontractors” and, thus, subject to
OFCCP’s often crushing regulatory burden.

In particular, as H.R. 3633 moves forward in Congress, we want to
ensure that it is clearly defined that managed care networks are safe
from OFCCP's jurisdiction.

The American Healih Care Association and National Center for Assisted Living (AHCAINCAL) represent smore than 12,000 non-
profit and proprietary skilled nursing centers, assisted living communities, sub-acute centers and homes for individuals with
intelfectual and development disabifites. By delivering solutions for quality care, AHCAINCAL aims to imprave the lives of the
mitlions of frai, eldery and individuals with disabiliies who receive long term or post-acute care in our member facifiies each day.
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It is evident that H.R. 3633 will provide much needed direction for OFCCP policy to
ensure that the financial and administrative burdens of complying with the agency’s
regulatory scheme do not threaten access to quality patient care.

Thank you for the opportunity to weigh in on this important matter. AHCA/NCAL
looks forward to working with you and the cosponsors of H.R. 3633 on advancing
this legislation. '

Sincerely,

A

Mark Parkinson
AHCA/NCAL President & CEO
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Chairman WALBERG. Hearing none, they will be part of the
record.

Mr. Kirschner, as we have discussed, the Secretary of Labor has
proposed limiting OFCCP’s enforcement activities for five years by
instructing OFCCP to not initiate compliance audits for TRICARE
providers, though the letter calls them subcontractors, and closing
any open or scheduled compliance audits. OFCCP will also provide
information, materials and technical assistance training to
TRICARE providers during this five year period. At the end of the
five year delay, OFCCP will begin conducting compliance audits at
TRICARE hospitals and health care providers.

OFCCP will also continue taking the position in litigation that
TRICARE providers are subcontractors. On the basis of that, in
your opinion, does this proposal address the problems you have de-
scribed and negate the need for the Protecting Health Care Pro-
viders from Increased Administrative Burdens Act?

Mr. KIRSCHNER. Not at all. While we appreciate Secretary
Perez’s efforts to try to address the situation, we believe that what
the Secretary has outlined in his letter does not really address in
any substantive way the concerns that the AHA has brought for-
ward. First of all, the letter does not at all address the FEHBP or
Medicare Part C and D. So those very significant programs would
be left unaddressed. For example, the FEHBP has more than 8 mil-
lion participants in it seeking care at hospitals all across the coun-
try. That would be unaddressed by this issue.

Even with respect to TRICARE, section 715 of the NDAA, we be-
lieved, answered this question already by saying that there isn’t
contractor status for providers under TRICARE. Secretary Perez’s
letter assumes that they are contractors, and essentially just kicks
the can down the road for enforcement. What America’s hospitals
need is greater clarity about whether they are or are not contrac-
tors. And in our view, under the regulations, under the statutes
that are applicable, participants in TRICARE should not be consid-
ered to be federal contractors any more than participants in
FEHBP or Medicare.

Chairman WALBERG. Thank you.

Mr. Carrato, referencing the letter from the Secretary of Labor
again, do you believe a five year moratorium will provide TRICARE
providers needed relief and certainty? And secondly, how do you
foresee the impact of this delay, And maybe more importantly, in
enforcement affecting the decisions of TRICARE providers to re-
main in your network?

Mr. CARRATO. I concur with the comments from Mr. Kirschner.
It doesn’t solve the problem. It kicks the can down the road. I think
the fundamental issue is one of the points made by Mr. Kirschner,
and that is the classification of TRICARE providers. When you get
into the area of classifying them as subcontractors, that brings on
a host of additional burden. And the uncertainty that the five year
moratorium would bring, it does leave providers on the sideline.
And we are actually starting to see this present itself more as we
are building the network to support the VA’s new Patient-Centered
Community Care program, where we are required to build net-
works of providers.
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And more and more of our hospital providers are delaying deci-
sions or just flatly telling us no. And this is one of the reasons they
cite.

Chairman WALBERG. Thank you.

Mr. Goldstein, again going on that train of thought, for the
record, will this delay of compliance audits specifically, while train-
ing hospitals in what they need to do for the future, will it alleviate
the uncertainty hospitals? And secondly, will hospitals still have to
make the tough decisions whether to sign up to care for TRICARE
and federal employee health benefits patients and, ultimately, like-
ly face OFCCP regulation?

Mr. GOLDSTEIN. It does not help the problem, Mr. Chairman.
There are hospitals that are sitting on the sidelines now, unwilling
to participate in TRICARE pending a resolution of the Florida Hos-
pital of Orlando litigation. The proposal from the Secretary of
Labor merely says there is no resolution for at least five years
down the road, and also makes it clear that OFCCP is continuing
to take the position that the military authorization Act did not take
away its jurisdiction. So it means at least five, and maybe 10, years
more of uncertainty during which providers are not willing to pro-
vide services to our servicemen and women and their families.

Chairman WALBERG. Thank you.

I now recognize, for five minutes of questioning, my ranking
member and friend, Mr. Courtney.

Mr. COURTNEY. Great. Thank you, Mr. Walberg.

Mr. Goldstein, can you tell me who is gonna be taking the oath
of office for President in January of 20177

Mr. GOLDSTEIN. I cannot.

Mr. COURTNEY. And let me ask you this. Will it be Barack
Obama?

Mr. GOLDSTEIN. Not without a constitutional amendment.

Mr. COURTNEY. Right. And the likelihood of that happening is
zero between now and then.

Mr. GOLDSTEIN. I would agree on that.

Mr. COURTNEY. That is a really pretty safe assumption? Okay.

And the proposal from the Secretary of Labor, Ms. Graves, was
for a five year moratorium. Is that correct?

Ms. GRAVES. That is right.

Mr. COURTNEY. And if we do the math, okay, we are talking
about 2019 is when this issue could be revisited in terms of any
type of enforcement on it. Isn’t that your understanding?

Ms. GRAVES. That is correct.

Mr. COURTNEY. And there will be a new President. And since the
Secretary of Labor serves at the will of the President there will ac-
tually be a new Secretary of Labor in place at that point. Isn’t that
correct?

Ms. GRAVES. That is right.

Mr. COURTNEY. Okay. You know, I don’t know, maybe it is my
Irish-Catholic upbringing but, you know, our fatalism says that
there is no such thing as perfect certainty in life. But a five year
moratorium in terms of audit, given the fact that pushes this well
beyond the end date of this administration, would seem to suggest
that this issue really is being, I think, pretty dramatically dealt



48

with by the Secretary in terms of any of the issues that people are
concerned about. Isn’t that correct, Ms. Graves?

Ms. GRAVES. Yes, I think so. And I think it provides the Depart-
ment of Labor an opportunity to provide training and outreach and
additional clarity for contractors.

Mr. COURTNEY. Thank you. Now, you know, you talked about
some of the new initiatives by OFCCP in terms of trying to protect
classes of the population that frankly have struggled in terms of
employment opportunities. And one of the groups that you men-
tioned was veterans. Can you talk about that in terms of OFCCP’s
advocacy for veterans over the years, disabled veterans and cer-
tainly now, recently, all veterans?

Ms. GRAVES. Well, really importantly, last year OFCCP put out
new regulations around the administration of the statute that re-
quires nondiscrimination and that contractors take affirmative
steps with regard to protected veterans. So that requires contrac-
tors to establish hiring benchmarks, and conduct overreach and re-
cruitment. And they have been engaged, not only just in putting
out those regs, but taking the additional steps of providing training
and outreach to make sure that people really understand them.

Mr. COURTNEY. And again, that didn’t happen out of context. I
mean, it was because there actually is a real problem out there in
terms of the nagging higher unemployment for veterans versus the
rest of the population. And the OFCCP, I think, is responding to
that in terms of using the contracting, you know, precedence as a
way of trying to bring that unemployment rate down. I mean, isn’t
that the whole history that led up to the new rules?

Ms. GRAVES. Absolutely. It is absolutely connected to the extraor-
dinary high rates of veteran—high unemployment rates of vet-
erans.

Mr. COURTNEY. And so, you know, when we talk about this agen-
cy—which, you know, we have heard today that somehow it is sort
of, you know, looking for a power grab or jurisdiction—I mean, in
terms of its history as far as veterans are concerned, in fact it is
really the opposite. I mean, they have actually been out there try-
ing to, again, create opportunities for veterans, again, consistent
with their history of advocating for diversity in the workforce. Isn’t
that correct?

Ms. GRAVES. Right. And I think it is important to think about
what jurisdiction means. What it means is that the contractor then
has an obligation to really think about these protected categories
of workers, and conduct outreach and recruitment. So this is abso-
lutely tied to the employment opportunities for veterans and, you
know, on the basis of race and sex and disability, as well.

Mr. COURTNEY. Great. Thank you.

So my time is almost up, Mr. Chairman. I want to enter into the
record the GAO report which came out last April which, again, was
on the question of TRICARE challenges in terms of—I will get it
here somewhere, but—okay, the multiyear surveys indicate prob-
lems with access to care for non-enrolled beneficiaries. And I would
actually like to point to, again, the section which talks about pro-
vider acceptance of TRICARE. And this goes back well before this
administration. Forty-one percent, only 41 percent, of mental
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health providers in this report have expressed a willingness to take
TRICARE.

And it has absolutely nothing to do with OFCCP. There is a
chronic issue of reimbursement and complexity in terms of inter-
acting with—and, again, I have worked with Health Net and they
have done good work with my caseworkers out there. But, you
know, there are much bigger problems out there in terms of what
I am hearing from providers than the fact that, again, there is a
Florida case which will be withdrawn. Which, you know, in 25
years in practice I always thought a withdrawn case by the other
side was actually a good thing. But I guess, you know, some people
view it differently. But anyway, I have asked that be admitted to
the record.

[The information follows:]
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DEFENSE HEALTH CARE

TRICARE Multiyear Surveys Indicate Problems with
Access to Care for Nonenrolled Beneficiaries

What GAO Found

In its analysis of the 2008-2011 beneficiary survey data, GAO found that nearly
one in three nonenrolled beneficiaries experienced problems finding a civilian
provider who would accept TRICARE and that nonenrolled beneficiaries’ access
to civilian primary care and specialty care providers differed by type of location.
Specifically, a higher percentage of nonenrolled beneficiaries in Prime Service
Areas (PSA), which are areas with civilian provider networks, experienced
problems finding a civilian primary care or specialty care provider compared to
those in non—Prime Service Areas (non-PSA), which do not have civilian provider
networks. GAO found that the top reasons reported by nonenrolied beneficiaries
for why they experienced access problems—regardiess of type of provider—
were that the providers were either not accepting TRICARE payments or new
TRICARE patients. Additionally, GAO's comparison of the Depariment of
Defense’s (DOD) beneficiary survey data to related data from a Department of
Health and Human Services survey showed that nonenrolied beneficiaries’
satisfaction ratings for primary and specialty care providers were consistently
fower than those of Medicare fee-for-service beneficiaries.

GAO's analysis of the 2008-2011 civilian provider survey data found that about 6
in 10 civilian providers were accepting new TRICARE patients and the most-cited
reason for not accepting new TRICARE patients was that the civilian providers
were not aware of the TRICARE program. Civilian physicians’ acceptance of
TRICARE has also decreased over time. Specifically, when compared to DOD’s
2005-2007 civilian physician survey results, civilian physicians’ acceptance of
new TRICARE patients has decreased. This was also true whether they were
accepting any new patients or new Medicare patients. Civilian providers’
awareness and acceptance of TRICARE also differed by provider type, as fewer
civilian mental health care providers were aware of TRICARE or accepting new
TRICARE patients than other types of providers. For example, only an estimated
39 percent of civifian mental health care providers were accepting new TRICARE
patients, compared to an estimated 67 percent of civilian primary care providers
and an estimated 77 percent of civilian specialty care providers. The analysis
also showed that civilian providers’ awareness and acceptance of TRICARE
differ by location type, as civilian providers in PSAs were less aware of TRICARE
and less likely to accept new TRICARE patients than those in non-PSAs.

GAQ's analysis of the coliective results of the beneficiary and civilian provider
survey results indicates specific geographic areas, including areas in Texas and
California, where nonenrolled beneficiaries have experienced considerable
access problems, in each of these areas, although almost all civilian providers
were accepting new patients, less than half were accepting new TRICARE
patients. In most of these areas, civilian providers most ofien cited
reimbursement concerns as the reasons why they were not accepting any new
TRICARE patients.

in commenting on a draft of this report, DOD concurred with GAQ's overall
findings.

United States Government Accountability Office
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United States Government Accountability Office

Washington, DC 20548

April 2, 2013

The Honorable Carl Levin
Chairman

The Honorable James Inhofe
Ranking Member

Committee on Armed Services
United States Senate

The Honorable Howard “Buck” McKeon
Chairman

The Honorable Adam Smith

Ranking Member

Committee on Armed Services

House of Representatives

in fiscal year 2012, the Department of Defense (DOD) offered health care
services, including mentat health care services, to about 9.7 million
eligible beneficiaries in the United States and abroad through TRICARE,
DOD's regionally structured health care program.’ Under TRICARE,
beneficiaries may obtain care either from military hospitals and clinics,
referred to as military treatment facilities, or from civilian providers.?

DOD's TRICARE Management Activity (TMA), which oversees the
program, uses managed care support contractors® to develop networks of
civilian providers—referred to as network providers—to serve all
TRICARE beneficiaries in geographic areas called Prime Service Areas

'Eligible beneficiaries include active duty personne! and their dependents, medically
efigible National Guard and Reserve servicemembers and their dependents, and retirees
and their dependents and survivors. Active duty personnel include Reserve component
members on active duty for at least 30 days.

2Thmugh individual agreements between mifitary treatment facilities and the Department
of Veterans Affairs’ medical centers, eligible beneficiaries may also receive certain types
of care from Department of Veterans Affairs’ medical centers in some locations.

STMA uses managed care support contractors in each of the three TRICARE regions
{North, South, and West) to develop networks of civifian providers and to perform other
customer-service functions, such as processing claims and assisting beneficiaries with
finding providers,
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(PSA).* The contractors use estimates of the number of TRICARE users,
among other factors, to develop provider networks and ensure adequate
access to care for beneficiaries. Although some network providers may
be located outside of PSAs, contractors are not required to develop
networks in these areas (which we refer to as non-PSAs).

The number and type of civilian providers available to serve TRICARE
beneficiaries can vary depending on a beneficiary’s focation and choice of
coverage among TRICARE's three basic plans—TRICARE Prime,
TRICARE Standard, and TRICARE Extra.® Beneficiaries who use
TRICARE Prime, a managed care option, must enroll and can obtain care
through military treatment facilities or TRICARE's civilian provider
network. Beneficiaries do not need to enroll to receive care under
TRICARE Standard, a fee-for-service option, or TRICARE Extra, a
preferred provider organization option; they can choose to receive care
through TRICARE Standard when they are seeing nonnetwork civilian
providers and through TRICARE Extra when they are seeing network
civilian providers.® We use the term “nonenrolied beneficiaries” for
beneficiaries who are not enrolled in TRICARE Prime and who use the
TRICARE Standard or Extra options, or TRICARE Reserve Select
(TRS).7

“These geographic areas are determined by the Assistant Secretary of Defense for Health
Affairs and are defined by a set of five-digit zip codes, usually within an approximate
40-mile radius of a military treatment facility. In addition to developing networks of civilian
providers in PSAs, the managed care support contracts also require the contractor to
develop civilian provider networks at all Base Realignment and Closure (BRAC) sites,
which are military installations that have been closed or realigned as a result of decisions
made by the Commission on Base Realignment and Closure.

STRICARE offers several other plans, including TRICARE Reserve Select (TRS) for
certain National Guard and Reserve servicemembers, and TRICARE Young Adult (Prime
and Standard options) for servicemembers’ dependents up to age 26. TRICARE also
offers TRICARE for Life to TRICARE beneficiaries who are efigible for Medicare and enroll
in Part B. Under the TRICARE for Life program, TRICARE processes claims after they
have been adjudicated by Medicare.

SAll beneficiaries may obtain care at military treatment facilities, aithough priority is given
to active duty personnel and then to beneficiaries enrolied in TRICARE Prime.

"We include TRS beneficiaries in our definition of nonenrolled beneficiaries because,
although they must enroll in the plan, they can receive care from network or nonnetwork
providers similarly to TRICARE Standard and Extra beneficiaries. We did not include
TRICARE Young Aduit-Standard Option beneficiaries in our analysis because this plan did
not become available until May 2011,
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Since TRICARE's inception in 1995, nonenrolled beneficiaries in some
locations have complained about difficulties finding civilian providers who
will accept them as patients, In response to these concerns, the National
Defense Authorization Act (NDAA) for Fiscal Year 2004 directed DOD to
monitor access to care for nonenrolled TRICARE beneficiaries through a
survey of civilian providers.® The act aiso directed GAO to review the
processes, procedures, and analyses used by DOD to determine the
adequacy of the number of network and nonnetwork civilian providers and
the actions DOD has taken to ensure access to care for beneficiaries who
were not enrofled in TRICARE Prime. in December 2006, we reported
that TMA and contractor officials used various methods to evaluate
access {o care, including the survey of civilian providers, and according to
those officials, their methods indicated that access was generally
sufficient for nonenrolled beneficiaries.®

Nonetheless, concerns about the ability of TRICARE beneficiaries,
particularly nonenrolled beneficiaries, to access health care and mental
health care continued. in light of these continued concerns about access
to civilian providers, the NDAA for Fiscal Year 2008 (NDAA 2008)
directed DOD to conduct annual surveys over 4 years of both
beneficiaries and civilian providers to determine the adequacy of access
to health care and mental health care providers for nonenrolled
beneficiaries.® it also directed GAO to review these surveys along with
other factors such as DOD’s outreach, marketing, and education efforts,
and provider reimbursement issues. We have issued several reports that
address the topics covered in this mandate, including a March 2010
report on the methodology and results of the first year of DOD's 4-year
beneficiary and provider surveys.™ In our initial review of the surveys, we

8See Pub. L. No. 108-136, § 723, 117 Stat. 1392, 1532-34 (2003}, and S. Rep. No. 108-
46, at 330 (2003).

°GAO, Defense Health Care: Access to Care for Beneficiaries Who Have Not Enrolted in
TRICARE’s Managed Care Option, GAD-07-48 (Washington, D.C.: Dec. 22, 2006).

See Pub. L. No. 110-181, § 711(a), 122 Stat. 3, 180-91, and S. Rep. No. 110-77, at 359-
60 {2007).

""We have previously issued three reports that address the issues covered in this
mandate. See GAO, Defense Health Care: DOD Lacks Assurance That Selected Reserve
Members Are Informed about TRICARE Reserve Select, GAO-11-551 (Washington, D.C.:
June 3, 2011); Defense Health Care: Access fo Civilian Providers under TRICARE
Standard and Extra, GAO-11-500 (Washington, D.C.: June 2, 2011); and Defense Health
Care: 2008 Access to Care Surveys Indicate Some Problems, but Beneficiary Satisfaction
Is Similar to Other Health Plans, GAO-10-402 (Washington, D.C.: Mar. 31, 2010).
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reported that a higher percentage of nonenrolfled beneficiaries in the
surveyed PSAs experienced problems accessing care from civilian
primary care providers than those in the surveyed non-PSAs. However,
we could not reach any generalizable conclusions about the civilian
provider survey because it had not generated sufficient survey responses
during the first year. The NDAA for Fiscal Year 2012 extended DOD’s
annuat beneficiary and provider surveys for another 4 years, from fiscal
years 2012 through 2015." As of early January 2013, TMA had mailed
the 2012 beneficiary and civilian provider survey instruments.

This report addresses DOD'’s beneficiary and civilian provider surveys for
the first 4-year survey period, covering fiscal years 2008 through 2011.
Specifically, it addresses (1) what the results of the 4-year beneficiary
surveys indicate about the adequacy of access to care for nonenrolled
beneficiaries, {2) what the results of the 4-year civilian provider surveys
indicate about civilian providers’ awareness and acceptance of TRICARE,
and (3) what the collective results of the 4-year beneficiary and civilian
provider surveys indicate about access to care for nonenrolled
beneficiaries by geographic area.

To determine what the resuits of the 4-year beneficiary surveys indicate
about the adequacy of access to care for nonenrolled beneficiaries, we
obtained and analyzed survey data on access to civilian primary, "
specialty,* and mental health care from TMA's TRICARE Standard
Surveys of Beneficiaries for 2008 through 2011. For the purposes of our
analysis, we analyzed survey results for those nonenrolled beneficiaries
who reported using TRICARE Standard, TRICARE Extra, or TRS the
most in the last year. Because the overall response rate for the 4 years

2See Pub. L. No. 112-81, § 721(a), 125 Stat. 1298, 1479 (2011).

e use the term “civilian primary care” to refer to instances where respondents
indicated that their personal doctor or nurse was a civilian.

"We use the term “civilian specialty care” to refer to instances where respondents
indicated that they had seen a civifian specialist within the last year.

"5We use the tem "civilian mental health care” to refer to instances where respondents

indicated that they had received treatment or counseting for a personal or family problem
from a civilian provider within the last year.
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was about 38 percent,'® we verified that TMA's survey results were
representative of the areas surveyed by reviewing TMA's nonresponse
analyses and interviewing TMA officials.”” We also obtained and analyzed
the Department of Health and Human Services’ (HHS) Consumer
Assessment of Healthcare Providers and Systems (CAHPS) survey data
for the same 2008-2011 period in order to compare nonenrolled
TRICARE beneficiaries’ satisfaction with their health care, health plan,
and primary and specialty care providers to that of Medicare fee-for-
service, Medicaid, and commercially insured beneficiaries. " We
assessed the reliability of these data by obtaining information from
knowledgeable officials and reviewing related documentation, and we
determined that TMA’s 4-year beneficiary survey data and HHS’s CARHPS
data were sufficiently reliable for our purposes.

To determine what the results of the 4-year civilian provider surveys
indicate about civilian providers’ awareness and acceptance of TRICARE,
we obtained and analyzed the survey data from TMA’s TRICARE
Standard Surveys of Providers for 2008 through 2011. Because the
overall response rate was about 42 percent,’® we verified that TMA's

*For the 4 years of surveys, TMA mailed 176,841 surveys and received 66,590 returned
surveys that were complete and eligible responses. Complete and eligible responses
included those TRICARE beneficiaries who answered at least half of the TMA-identified
"key” questions.

a nonresponse analysis is used to verify that nonrespondents to the survey would not
answer differently from those who did respond and that the respondents are
representative of the target population, thus ensuring that the results can be generalized
to the population from which the sample was chosen. TMA concluded that the results of
the beneficiary survey nonresponse analyses suggested that although there were some
differences in the demographic profile, they were not associated with systematic
differences in satisfaction with care. TMA officials also told us that the final postsurvey
weights used in their analysis accounted for the key-characteristic differences in survey
respondents compared with nonrespondents identified through the nonresponse analyses.

"BHHS's CAHPS survey is a national survey of beneficiaries of commercial health
insurance, Medicare, Medicaid, and the Children’s Health Insurance Program. We limited
our CAHPS analysis fo Medicare fee-for-service, Medicaid, and commercial CAHPS
surveys, and pooled the data for each from 2008 through 2011 in order to compare the
results to TMA’s 4-year beneficiary surveys over the same period. We did not adjust the
CAHPS survey data for factors that could affect the various beneficiary groups’ ratings,
such as age or health status.

"®For the 4 years of surveys, TMA mailed 194,774 surveys and received 82,111 returned
surveys that were complete. A survey was considered complete if the provider answered
three TMA-identified “key" questions that asked about the providers’ Iocation of practice
and awareness and acceptance of TRICARE.
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civilian provider survey resuits were representative of the areas surveyed
by reviewing TMA’s noniresponse analyses and interviewing TMA
officials.”® We compared the civilian provider survey results to those of a
national survey of physicians conducted in 2008 by the Center for
Studying Health System Change to compare civilian providers’
acceptance of any new TRICARE patients to providers’ acceptance of
any new Medicare (fee-for-service or managed care), Medicaid, and
commercially insured beneficiaries.?' We also compared the results of
TMA’s 4-year civilian provider survey to those of TMA’s 2005-2007
civilian physician survey to identify any changes in physicians’ awareness
and acceptance over time.?? We assessed the reliability of these data by
speaking with knowledgeable officials and reviewing related
documentation, and we determined that these data were sufficiently
reliable for our purposes.

To determine what the results of the collective analysis of the 4-year
beneficiary and civilian provider surveys indicate about access to care for
nonenrolied beneficiaries, we compared the results of our analyses of the
4-year beneficiary and provider survey data by specific geographic
regions where possible, in order to identify areas with both high
percentages of nonenrolied beneficiaries who experienced problems
finding civilian providers and low percentages of civilian providers who
were accepting new TRICARE patients. Specifically, we identified areas
where the estimated percentage of nonenrolled beneficiaries that

2erom the results of the civilian provider survey nonresponse analyses, TMA concluded
that although there were some demographic and response differences between
respondents and nonrespondents, the differences were not large or systematic. TMA
officials also told us that the final postsurvey weights used in their analysis accounted for
the key-characteristic differences in survey respondents compared with nonrespondents
identified through the nonresponse analyses.

21The Center for Studying Health System Change is a nonpartisan health policy research
organization that conducts research and analysis focused on the U.S. health care system
to inform the thinking and decisions of policymakers in government and private industry.
The 2008 Health Tracking Physician Survey covered a wide variety of physician and
practice dimensions, from basic physician demographic information, practice organization,
and career satisfaction, to insurance acceptance, compensation arrangements,
information-technology use, and charity care provision.

22TMA's 2005-2007 civilian physician survey was sent to physicians only and did not
include nonphysician mental health providers. Therefore, when comparing to TMA's 2005-
2007 civilian physician survey, we show the results of TMA’s 2008-2011 civilian provider
survey results for civilian physicians only, which consist of civilian primary care and
specialty care physicians, including psychiatrists.
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experienced problems finding a civilian provider was either at or above
the national estimate for nonenrolled beneficiaries, using the 95 percent
confidence limits. For these geographic areas, we then looked at civilian
provider acceptance of new TRICARE patients and identified areas where
the percentage of civilian providers that were accepting any new
TRICARE patients was at or below the national estimate, using the

95 percent confidence limits.

Our analyses have some limitations. In our analyses of TMA's beneficiary
and provider surveys we report survey results for some individual areas,
but we were unable to compare survey results among all of the individual
geographic areas surveyed because of low numbers of respondents in
some areas. Similarly, in our analysis of TMA’s beneficiary survey we
were unable to identify specific geographic areas in which nonenrolled
beneficiaries experienced problems finding mental health care providers
because of the low numbers of respondents who indicated that they
needed mental health care.

We conducted this performance audit from June 2012 through February
2013 in accordance with generafly accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.

Background

Under TRICARE, beneficiaries have choices among various benefit
options and may obtain care from either military treatment facilities or
civilian providers. When nonenrolled beneficiaries receive care from
civiian providers, they have the option of seeing either network or
nonnetwork providers. The NDAA 2008 directed DOD to conduct surveys
of beneficiaries and civilian providers to assess nonenrolled beneficiaries’
access to care.

TRICARE’s Benefit,
Options

TRICARE provides benefits through several basic options for its non-
Medicare-eligible beneficiary population. These options vary by
enroliment requirements, choices in civilian and military treatment facility
providers, and the amount beneficiaries must contribute toward the cost
of their care. Table 1 provides a summary of some of these benefit
options.
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Table 1: Summary of TRICARE Options

TRICARE option

Description

TRICARE Prime

This managed care option requires enroliment, and all active duty servicemembers are
required to use this option, while other TRICARE beneficiaries have a choice. TRICARE
Prime enrollees receive most of their care from providers at military treatment facilities
and also may receive care from network civilian providers. This option has the lowest out-
of-pocket costs for beneficiaries.

TRICARE Standard and TRICARE Extra

TRICARE beneficiaries who choose not to enroll in TRICARE Prime may obtain health
care from nonnetwork providers (under TRICARE Standard) or network civifian providers
(under TRICARE Exira). The TRICARE Standard option is designed to provide
beneficiaries with maximum flexibility in selecting providers, but beneficiaries who obtain
care from a network provider, through TRICARE Extra, pay lower copayments than they
would under the TRICARE Standard option. TRICARE Standard and Exira beneficiaries
also may receive care from military treatment facilities, though they have a lower priority
for receiving care than do TRICARE Prime beneficiaries.

TRICARE Reserve Select (TRS)

TRS is a premium-based heaith plan that certain National Guard and Reserve members
may purchase ® TRS beneficiaries may obtain health care from either nonnetwork or
network providers, simitarly to beneficiaries using TRICARE Standard or Extra,
respectively, and will pay iower copayments for using network providers.

Source: GAO summary of DOD TRICARE documentation,

“To be eligible for TRS, the beneficiary must be a member of the Selected Reserve of the Ready
Reserve, and not eligible for or enrolied in the Federal Employees Health Benefits program, either
under their own efigibility or through a family member who is enrolted in a family plan.

Claims data from fiscal years 2008 to 2011 show that the percentages of
the number of outpatient claims paid for TRICARE Prime and TRS have
gradually increased, while the percentage of claims paid for TRICARE
Standard has declined. (See fig. 1.) The percentage of claims paid for
TRICARE Extra has remained steady over the same period.
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ure 1: Percentage of Quipationt Clalms Paid for TRICARE Prime, TRICARE
Sandard, TRICARE Exira, and TRICARE Reserve Select for Fiscal Years 2008
through 2011

Farnertoges of TRIGARE claims paig
L

20080 200w pitsicy 201y

Fiseal yasr

S 2 of roundir
etting oulside of an b

s for senvoes
cluded. TRICARE for
eal supplies and

outpationt serv
rendered at hos

Tlitary i
Young Adi o
5 & pharmag

xeluded, as wefl a

: 23,985,179 claims in fiscal

dated on the basis of total number of outpat
20 clal s in fiscal year 2010; ang

9 clal Y fiscal year 2009, 29,857,355 cla
iscal year 2011,

Starting on September 30, 2013, the number of PSAs will be reduced,
and as a result, the TRICARE Prime option will be available to fewer
beneficiaries. The targsted PSAs are those that are not in close proximity
to axisting MTFs or BRAC locations and will predominantly affect retiress
and thelr dependents. According to a TMA official, this changa is
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expected to affect about 171,000 retirees and dependents (37,000 in the
North reglon, 36,000 in the West region, and 88,000 in the South region),
with an estimated savings to DOD of $45 million to $56 miliion annually. 2

Composition of TRICARE's
Nonenrolled Beneficiary
Population

i fiscal year 2011, TMA identified about 2 miflion nonenrolied
beneficiaries (approximately one-fourth of the total eligible TRICARE
population), who fell into three main categories: (1) retiress and theiy
depandents or survivors, (2) active duty dependents, and (3) Na al
Guard and Reserve servicemembers and their dependents.® (See fig. 2.)

duiy dependents

ety and their dependends or survivers

efic od in TRICARE Prime who are efigible for
TRICARE Reserve Select anvolless. Data are for nonenrolied

ies include family of deceased send and

PTMA officials estimate that the shift from TRICARE Prime to TRICARE Standarg will
wncrease the out-of-pocket costs of a retiree family of three, for axampie, by about $700
per year

MA can tdentify which ben: s have not enrofled, it does not have
1 on which beneficiaries intend to use their benafits,
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"Limited to deactivated National Guard or Rex
Dependents of activated National Guard or R
dependents” category.

Ve SEFv s and thelr depander
rve senvicemembers are included in the "active duty

Most of these nonenrofled beneficiaries lived in PSAs—areas where
TRICARE managed care support contractors have developed provider
networks. (See fig. 3.

jure 3! Geographic Location of Nonenrolied TRICARE Beneficiaries

— Prime Service Afea

Note: b wolled b iaries are ber iasies not enrolied in 1 E Prime who sve eligivle for
TRICARE Standard or Extra, as well as TRICARE Reserve Select enrofiees. Data are for nonenralied
bened s as of December 31, 2010,

TRICARE Network and
Nonnetwork Civilian
Providers

In order for network and nonnetwork civilian providers to be authorized to
provide care and be reimbursed under TRICARE, they must meet the
licensing ard certification requirements of TRICARE regulations and
practices for their area of health care. Individual TRICARE -authorized
civilian providers can include health care providers, such as primary care
physiclans and specialists, as well as mental healih care providers,
including clinical psychologists. Table 2 provides a comparison of network
and nonnetwork civilian providers.
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Table 2: Comparison of TRICARE Network and Nonnetwork Civilian Providers

Network Civilian Providers:

Nonnetwork Civilian Providers:

Are TRICARE-authorized providers who enter contractual
agreements with the TRICARE regional managed care
support contractors in their areas to provide health care and
mental health care to TRICARE beneficiaries.

Are TRICARE-authorized providers who do not have
contractual agreements with regional managed care support
contractors to provide care to TRICARE beneficiaries.

Have agreed to accept TRICARE reimbursement rates. By
law, TRICARE maximum allowable reimbursement rates
generally must mirror Medicare rates, but network providers
may agree to accept lower reimbursements as a condition of
network membership.

May choose to accept the TRICARE reimbursement rate
as payment in full for their services, or may charge up to
16 percent more than the TRICARE reimbursement rate for
their services on a case-by-case basis (with the difference
paid by the beneficiary).

Are not obligated to accept all TRICARE beneficiaries seeking
care. For example, a network civilian provider may decline to
accept TRICARE beneficiaries as patients because the
provider’'s practice dees not have sufficient capacity.

May accept TRICARE beneficiaries as patients on a case-by-
case basis.

Have agreed to meet TRICARE Management Activity's
access to care standards for TRICARE Prime enrollees. For
example, these providers are required to offer urgent care
appointments within 24 hours.

Are not required to meet TRICARE's access to care
standards

Source: GAQ,

DOD’s Implementation of
the NDAA 2008 Beneficiary
and Civilian Provider
Survey Requirements

The NDAA 2008 directed DOD to conduct surveys of beneficiaries and
civilian providers in at feast 20 PSAs and 20 non-PSAs in each of 4 fiscal
years, 2008 through 2011.% Fig. 4 shows the 80 PSAs and 80 non-PSAs
surveyed over the 4-year period of 2008 through 2011,

N designing the beneficiary and civilian provider surveys, DOD defined 80 distinct PSAs
and 80 distinct non-PSAs (representing the entire country), and surveyed 20 of each in
fiscal years 2008 through 2011. This allowed DOD to survey the entire country over a
4-year period. At the end of the 4-year period, each year's survey results were combined
and weighted to develop estimates of access to health care and mental health care at
individual service area, regional, and national levels.
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Figure 4: Prime Service Areas {PSA) and No rime Service Arsas {non-PSA} Surveyed for TRICARE Management Activity’s
4-¥ear Beneficiary and Provider Surveys, 2008-2011

TRIGS
West Region

The NDAA 2008 also required DOD to consult with representatives of
TRICARE veneficiaries and health care and mental health care providers
to identify locations where nonenrolled beneficiaries have experienced
significant access-to-care problems——which TMA uses Hospital Service
Areas (HSA) to define—and to survey health care and mental heaith care
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providers in these areas.? Fig. 5 shows the 71 HSAs identified as
problem areas by providers and beneficiary groups.* (See app. | for
TMA’s methodology in implementing the beneficiary and civilian provider
surveys.)

2TMA identified HSAS to include in its survey sampling locations on the basis of the
recommendations of groups representing TRICARE beneficiaries and civilian providers,
which identified specific cities and towns in which these groups were aware of
beneficiaries having problems accessing civilian TRICARE providers. HSAs, as defined by
a Dartmouth College study, are collections of zip codes organized into over 3,000
geographic regions in which Medicare beneficiaries seek the majority of their care from
one hospital or a collection of hospitals, and have nonoverlapping borders and contain all
U.S. Zip codes without gaps in coverage. The HSAs surveyed in the beneficiary and
civilian provider surveys are within the 80 PSAs or 80 non-PSAs surveyed.

#0f the 71 HSASs, all were included for the civilian provider survey, but only 55 HSAs
were included for the beneficiary survey. According to TMA officials, the 16 HSAs that
were included in the 2011 civilian provider survey were not included in the 2011
beneficiary survey due to funding issues.

Page 14 GAO-13-364 TRICARE's Access to Care Surveys



71

Figure 5: Hospital Service Areas (HSA) Surveyed for TRICARE Management Activity’s (TMA) 4-Year Beneficiary and Provider

Surveys, 2008-2011
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Source: GAQ analysis of TMA data idata): Mapints (map}.

Note: For the 4-year provider surveys, TMA surveyed a total of 71 HSAs from 2008 to 2011, shown

above. Fifty-five of these 71 HSAs were also surveyed for the beneficiary survey from 2008 to 2010,
but according to TMA officials, no HSAs were surveyed for the 2011 beneficiary survey because of

funding issues.

The NDAA 2008 also required that specific types of information be
requested in the surveys. For example, the beneficiary survey must
include gquestions to determine whether nonenrolled beneficiaries have
difficulties finding a provider who will accept TRICARE, and the civilian
provider survey must include questions to determine whether civilian
providers are aware of TRICARE. (See apps. Il and Hi for the 2011
beneficiary and civilian provider survey instruments, respectively.} Table 3
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lists the NDAA 2008 requirements for DOD’s beneficiary and civilian
provider surveys.

Table 3: Requi for Annual iary and Provider Surveys Contained in the National Defense Authorization Act for
Fiscal Year 2008 (NDAA 2008)

Requirement Requirement description

Survey goais 1. Determine the number of health care providers in TRICARE Prime Service Areas (PSA) that are

accepting new patients under TRICARE Standard and Extra

2. Determine the number of health care providers in TRICARE non—Prime Service Areas (non-
PSA) that are accepting patients under TRICARE Standard and Extra

3. Determine the availability of mental heaith care providers in TRICARE PSAs and TRICARE non-
PSAs

Survey area selection 4. Survey beneficiaries and providers in at least 20 TRICARE PSAs in each fiscal year to determine
the availability of health care providers accepting new patients under TRICARE Standard and
Extra

5. Survey beneficiaries and providers in 20 non-PSAs in which significant numbers of beneficiaries
who are members of the Selected Reserve reside, to determine the availability of health care
providers accepting new patients under TRICARE Standard and Extra

6. Survey beneficiares and providers in at least 40 total PSAs and non-PSAs to determine the
availability of mental health care providers

7. In prioritizing areas to be surveyed, give a high priority to surveying beneficiaries and providers
located in geographic areas with high concentrations of members of the Selected Reserve

8. in prioritizing areas to be surveyed, consult with representatives of TRICARE beneficiaries and
health care and mental health care providers to identify locations where nonenrolled
beneficiaries are experiencing significant levels of access-to-care problems under TRICARE
Standard or Extra and give a high priority to surveying health care and mentaf health care
providers in these locations

Beneficiary survey content 9. Include guestions in beneficiary surveys seeking information to determine whether they have
difficulties in finding health care and mental heaith care providers willing to provide services
under TRICARE Standard or Extra

Provider survey content 10. Include questions in pravider surveys to determine the following:

«  Whether the provider is aware of the TRICARE program
- What percentage of the provider's current patient population uses any form of TRICARE
~  Whether the provider accepts patients for whom payment is made under the Medicare program
for health care and mental health care services
»  Ifthe provider accepts Medicare patients, whether the provider would accept new Medicare
patients

. Establish benchmarks to determine the adequacy of the availabifity of health care and mental

health care providers to beneficiaries eligible for TRICARE

Benchmarks 1

o

Source: GAD analysis of legislation
Note: Data are based on review of the NDAA 2008 § 711(a).
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We previously reported that TMA generally addressed the requirements
outlined in the NDAA 2008 during the implementation of its 2008
beneficiary and provider surveys, but because of methodological
considerations TMA used a different—but acceptable—approach for its
selection of survey areas.® We also found that TMA’s methodology for
both of the surveys was consistent with the Office of Management and
Budget (OMB) standards for statistical surveys that we reviewed. Since
then, TMA has made several minor revisions to the surveys’
methodologies for 2009 through 2011, but none of these changes are
inconsistent with the NDAA 2008 requirements.

Nearly One in Three
Nonenrolled
Beneficiaries
Experienced
Problems Accessing
Care, and They Rated
Their Satisfaction
with Care Generally
Lower than Medicare
Fee-for-Service
Beneficiaries

2yve previously reported that, according to a TMA official responsible for implementing
the surveys, TMA did not give a high priority to areas where higher concentrations of
Selected Reserve servicemembers live because it decided to randomly select the areas to
be surveyed in order to produce results that could be generalized to the poputations from
which the survey samples were selected. Since TMA planned to survey the entire United
States over the 4-year period, its 4-year survey results would include any locations with a
higher concentration of Selected Reserve servicemembers. See GAD-10-402.
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Nearly One in Three
Nonenrolled Beneficiaries
Experienced Problems
Finding Civilian Providers
Who Would Accept
TRICARE; Those in PSAs
Experienced More
Problems Finding Primary
and Specialty Care than
Those in Non-PSAs

Overall, during 2008-2011, an estimated one in three nonenroiled
beneficiaries (about 31 percent) experienced problems finding any type of
civilian provider—primary, specialty, or mental health care provider—who
would accept TRICARE, Specifically:

» an estimated 25 percent of nonenrolled beneficiaries experienced
problems finding a civilian primary care provider;

« an estimated 25 percent of nonenrolied beneficiaries experienced
problems finding a civilian specialty care provider; and

« an estimated 28 percent experienced problems accessing a civilian
mental health care provider.?

Overall, access to civilian primary care and specialty care providers
differed for nonenrolled beneficiaries located in PSAs compared to those
in non-PSAs. Specifically, we found that more nonenrolled beneficiaries in
PSAs experienced problems finding civilian primary care and specialty
care providers compared to those in non-PSAs, (See fig. 6.) However,
access to civilian mental health care providers did not differ for
nonenrolled beneficiaries in PSAs and non-PSAs.

29The margins of error for the estimates of beneficiary problems finding civilian primary,
specialty, and mental health care providers at the 95 percent confidence level are plus or
minus 1, 1, and 3 percentage points, respectively. These estimates are not significantly
different from each other at the 95 percent confidence level,
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TMA also surveyed beneficiaries in HSAs in response fo access concerns
about these specific areas. We found that more nonenrolled beneficiaries
in HSAs experienced problems accessing civilian specialty care than
those in the areas outside of the surveyed HSAs.* (See fig. 7.) However,
there were no statistical differences in the estimated percentages of
nonenrolled beneficiaries who experienced problems finding civillan
primary or mental health care providers between the HSAs and the
locations surveyed outside of these areas.

3O ach surveyed HSA was part of a PSA or non-PSA (depending on the location), and
because HSAs were not mutually exclusive of the PSAs or non-PSAs, we did not compare
the results from nonenrolled beneficiaries in HSAs to nonenrolied beneficiaries in PSAs or
non-PSAs. Instead, we compared the results for the nonenrolied beneficiaries in the
;usrxeyed HSAs to those nonenrolled beneficiaries in the areas outside the surveyed

s
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The top two reasons reported by nonenrolied beneficlaries—regardiess of
type of care—for why they believed they experienced problems accessing
3 provider included "doctors not accepting TRICARE payments” and
“doctors not accepting new TRICARE patients.” (See fig. 8

op Five Reasons Reported by Nonenrolled Beneficiaries Who

iqure
i A ing Givillan Primary, Specialty, or Mental Health

Expsrienced
Care, 2008-2011

of

i o A e

Noles: Error bars iay 95 percent confitdence intervels for estimates.

Estimated p ntages are out of the total number of nonenrolled beneficiaras who
experienced auy probk ceessing shlian primary, specialty, or mental health care providers,
Parcentages across problem types do not add up fo 100 percent beca raspondents were able to

select more than one response, and only the top five responses for primary and specially cave are
shaw

in addition to the responses abave, the top five respenses for mental health care nchuded “Other,”
with an estimated 21 percent of nonenrolled bensficiaries (plus or minus & percantage points)
indicating “Othey & reasen for having problems finding & provider,
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Unless otherwise noted below, differences in estimates within each problem type are nol significantly
different at the 95 percent confidence level.

"Based on the following: “What problems did you encounter in finding a personal doctor who would
accept TRICARE?"

*Based on the following: “What problems did you encounter in finding a specialist who would accept
TRICARE?Y”

“Based on the following: “In the last 12 months, what problerms did you encounter in finding treatment
or counseling?"

“The difference in estimates between mental health care and other care types is statistically
significant at the 95 percent confidence level.

“The difference in estimates between primary care and other care types is statistically significant at
the 95 percent confidence level,

Nonenrolled Beneficiaries’
Satisfaction Did Not Differ
across Types of Areas, but
Was Generally Lower than
That of Medicare Fee-for-
Service Beneficiaries

Our analysis of the 4-year survey data showed that nonenrolied
beneficiaries’ ratings for specific satisfaction measures were similar when
compared between PSAs and non-PSAs, and between surveyed HSAs
and the areas outside of the surveyed HSAs. Specifically, our analysis of
beneficiaries’ ratings for four measures—satisfaction with primary care
providers, specialty care providers, health care, and health plan—
indicated no substantial differences between area types.* For example,
we found that about 80 percent of nonenrolled beneficiaries in both PSAs
and non-PSAs rated their primary care provider as an 8 or higher on a
scale from 0 to 10.%

Additionally, we found that nonenrolied TRICARE beneficiaries’
satisfaction ratings for several of these measures were generally lower
than those of Medicare fee-for-service beneficiaries and varied compared
to Medicaid and commercially insured beneficiaries during the same

3'n our comparison across location types for all of the satisfaction measures in our
analysis, there was one statistical difference at the 95 percent confidence level for
nonenrolied beneficiaries’ 8-10 ratings of their health care in PSAs (about 79 percent)
compared to those in non-PSAs (about 82 percent). Additionally, there was one statistical
difference at the 85 percent confidence level for nonenrolled beneficiaries’ 8-10 ratings of
their health plan in the surveyed HSAs (about 63 percent) compared to those in the areas
outside of the surveyed HSAs (about 66 percent). However, for the purposes of our
analyses, we determined that although these were statistical differences, they were not
substantial differences.

20n the scale of 0 to 10, 0 is the worst possible and 10 is the best possible.
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4-year period,®® according to HHS’s 2008-2011 CAHPS surveys.® (See
fig. 8.) For example, we found that fewer nonenrolled TRICARE
beneficiaries rated their primary care provider, specialty care provider,
and health plan as an 8 or higher compared to Medicare fee-for service
beneficiaries.

S\We divided the rating scale into two categories on the basis of the ratings scale used by
TMA to analyze the satisfaction measures for TRICARE beneficiaries (0 to 7 and 8 to 10),
where 0 is considered the worst possible and 10 is the best possible. The CAHPS
commercial survey asks beneficiaries about their experiences over the (ast 12 months,
whereas the Medicare and Medicaid surveys ask about the beneficiaries’ experiences
over the last 6 months,

34We found similar resuits in our analysis of the first year of TMA's 2008-2011 survey data
and 2008 CAHPS data for Medicare fee-for-service and commercially insured
beneficiaries. Specifically, in March 2010, we reported that, aithough there were no
statistically significant differences in the estimated ratings for nonenrolled TRICARE
beneficiaries and other beneficiary types, the estimated ratings for nonenrolled
beneficiaries in surveyed areas (using categories of 0-6 and 7-10) were slightly lower than
estimated ratings of Medicare fee-for-service beneficiaries across three of the satisfaction
measures—~primary care provider, specialty care provider, and health plan. See
GAD-10-402.
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“TRICARE and commercial beneficiaries were asked “Using any number from 0 to 10, where 0 is the
worst heaith care possibie, and 10 is the best heaith care possible, what number would you use to
rate alt your health care in the las! 12 months?” Medicare and Medicaid beneficiaries were asked the
sarne question, but only in reference to the tast 8 months.

“TRICARE, co ial, i . and icaid ber were asked "Using any number from O
to 10, where 0 is the worst health plan pessible, and 10 is the best health plan possible, what number
would you use ta rate your heaith plan?”

Civilian Providers’
Acceptance of New
TRICARE Patients
Has Decreased over
Time; Mental Health
Providers Report
Lower Awareness and
Acceptance than
Other Provider Types

Nationwide, an estimated 82 percent of civilian providers indicated they
were aware of the TRICARE program, but only an estimated 58 percent
were accepting new TRICARE patients, according to our analysis of the
2008 through 2011 civilian provider survey results.* When compared to a
national provider survey, civilian providers’ acceptance of new TRICARE
patients was less than providers’ acceptance of other types of
beneficiaries. Specifically, a survey of physicians in 2008 by the Center
for Studying Health System Change found that about 96 percent of
physicians accepted new commercially insured beneficiaries, about

86 percent accepted new Medicare beneficiaries, and about 72 percent
accepted new Medicaid beneficiaries.

According to the TRICARE survey results, when asked the reasons for
not accepting new TRICARE patients, the most-cited category by those
civilian providers who were not accepting any new TRICARE patients was
that the provider “was not aware of the TRICARE program/not
asked/don’t know about TRICARE.” (See fig. 10 for the top 7 categories
of reasons for why civilian providers were not accepting new TRICARE
patients.) Additionally, while nonenrolled beneficiaries cited that providers
were not accepting TRICARE for payment as the top reason why any
providers were unwilling to accept them as patients, the providers cited it
as the third highest reason in addition to “don't know/no answer.”

3The margins of error for civilian providers’ awareness of TRICARE and acceptance of
new TRICARE patients are both within plus or minus 1 percentage point at the 95 percent
confidence level.

352008 HSC Health Tracking Physician Survey, Center for Studying Health System
Change. The survey resuits were based on a 2008 national survey of 4,720 physicians.
The margins of error for physicians’ acceptance of new commercially insured
beneficiaries, new Medicare beneficiaries (fee-for-service and managed care
beneficiaries), and new Medicaid beneficiaries are all plus or minus 1 percentage point at
the 95 percent confidence level. The differences in estimates between civiian providers’
acceptance of new TRICARE patients and providers’ acceptance of new commercially
:nsulred, Medicare, and Medicaid beneficiaries are significant at the 95 percent confidence
evel,
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Figure 10: Top Saven Catego of for Not Accepting New TRICARE
Patients Reported by Clvilian Providers Thai Were Not Accepting Any Now
TRICARE Patients, 2008-2011
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“For the category “specialty not covered,” the differences in estimates between this category of
reasons and the others (except for ‘insurance image problemsfissues with TRICARE in past” and "not
accepting patients”) are statistically significant at the 95 percent confidence Jevel.

*For the category “not pling patients,” the di in esti between this category of
reasons and ali others (except for “specialty not covered”) are statistically significant at the 95 percent
confidence level.

“The “miscelianeous” category includes reasons such as “not a provider/signed provider,” and
“working as tocum tenens,” which means that the provider substitutes for the regular provider when
that regular provider is absent.

When we compared the resuits of TMA's 2008-2011 civilian provider
survey (excluding nonphysician mental health providers) to the results of
its 2005-2007 civilian physician survey,* we found that although civiian
physicians’ awareness has increased over time, their acceptance of new
TRICARE patients has decreased over time.* This was aiso true whether
they were accepting any new patients or new Medicare patients. For
example, civilian physicians’ acceptance of any new TRICARE patients
has decreased from about 76 percent in 2005-2007 to an estimated

70 percent in 2008-2011.% (See fig. 11.)

STTMA’s 2005-2007 civilian physician survey was sent to physicians only and did not
include nonphysician mental health providers. Therefore, when comparing to TMA's 2005-
2007 civitian physician survey, we show the resuits of TMA's 2008-2011 civilian provider
survey for civilian physicians only, which consist of civilian primary care and specialty care
physicians, including psychiatrists.

*8in accordance with the NDAA 2008, TMA identified benchmarks for analyzing the results
of the beneficiary and provider surveys. To benchmark its provider survey, TMA compared
the results of its 2008-2011 surveys with the results of its 2005, 2006, and 2007 physician
surveys. A TMA officiai noted that TMA was unaware of any external benchmarks that
would be applicable to its surveys of providers,

The margins of error for civilian physicians’ acceptance of any new TRICARE patients

from the 2008-2011 surveys and the 2005-2007 surveys are both within plus or minus
1 percentage point at the 95 percent confidence level.
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When analyzed further by provider type, we found that civilian primary
and specialty care providers had higher awareness and acceptance of
TRICARE than civilian mental health care providers. (See fig. 12)
Specifically, only an estimated 39 percent of civilian mental health
providers were accepling new TRICARFE beneficiaries, compared {0 an
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estimated 87 percent of civilian primary care providers and an estimated
77 percent of civilian specialty care providers.*?
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patients?” The yes response to this question reps the provi " indication that they were
accepting new TRICARE Standard patients on either a “claim-by-claim basis” or “for all claims.”

“Respondents answered yes to questions that asked the following: “As of today, is the provider
accepting new Medicare patients?” and “As of today, is the provider accepting new TRICARE
Standard patients?” The yes response to this question represents the providers’ indication that they
were accepting new TRICARE Standard patients on either a “claim-by-claim basis” or "for all claims.”

The categories of reasons cited for not accepting new TRICARE patients
also differed by provider type. For example, civilian mental health care
providers more often cited “not aware of TRICARE/not asked/don’t know
about TRICARE” than civilian primary or specialty care providers.
Additionally, the top category of reasons cited by civilian primary care
providers was that they were “not accepting patients” while the top
category of reasons cited by specialty providers was “reimbursement.”
(See fig. 13 for the top categories of reasons for civilian providers not
accepting new TRICARE patients, by provider type.)
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Figure 13: Top Cate es of Re i+l by Civilian Providers for Mot Accepting New TRICARE Patients, by Provider
Type, 2008-2011
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°For the categories “specialty not covered,” and “not accepting patients,” the differences in estimates
between primary care and other provider types are statistically significant at the 95 percent
confidence level.

“The “miscellaneous” category includes reasons such as “not a provider/signed provider,” and
“working as focum tenens,” which means that the provider substitutes for the reguiar provider when
that regular provider is absent.

We also found that providers’ awareness and acceptance of TRICARE
differed by type of area. Similar to TMA’s nonenrolled beneficiary survey,
which showed that nonenrolled beneficiaries in PSAs generally
experienced more problems finding providers than their counterparts in
non-PSAs, our analysis of the 2008 through 2011 civilian provider survey
indicated that civilian providers in PSAs were less aware of TRICARE and
less accepting of new TRICARE patients than civilian providers in non-
PSAs. Specifically, an estimated 81 percent of civilian providers in PSAs
were aware of the TRICARE program, compared to an estimated

87 percent of civilian providers in non-PSAs,*' and an estimated

56 percent of civilian providers in PSAs were accepting any new
TRICARE patients, compared to an estimated 66 percent of those
providers in non-PSAs.*? (See fig. 14.)

#1The margins of error for civilian providers’ awareness of TRICARE in PSAs and non-
PSAs_are both within plus or minus 1 percentage point at the 95 percent confidence level.
The differences in estimates are significant at the 95 percent confidence level.

*2The margins of error for civilian providers' acceptance of new TRICARE patients in
PSAs and non-PSAs are both within plus or minus 1 percentage point at the 95 percent
I<:onﬁdence level, The differences in estimates are significant at the 95 percent confidence
evel.
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P3As and non-PSAs oulside of these MB8As.® (See fig. 15.) These HSAs
representad locations that were identified by bensficiary and provider
groups to TMA as potentially having access problems

gure 15 Civillan and HCARE, by Hospital Service Areas (HSA) and Prime Servics
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“PEach HSA is partof a P8A or non-PSA (depending on the location), and because HSAs
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civilian providers in HSAS to ¢ N providers in PSAs or non-PSAs instead, we
compared the results for the civillan providers in the su svayad HSAs to those civiian
providers in the areas outside of H8As.
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"Respondents answered “for all claims™ or on a “claim-by-claim basis” to the following question: “As of
today, is the provider accepting new TRICARE Standard patients?”

“Respondents answered yes to questions that asked the following: “As of today, is the provider
accepting any new patients?” and “As of teday. is the provider accepting new TRICARE Standard
patients?” The yes response 1o this question represents the providers’ indication that they were
accepting new TRICARE Standard patients on either a “claim-by-claim basis” or “for ait claims.”

“Respondents answered yes to questions that asked the following: “As of today, is the provider
accepting new Medicare patients?” and “As of today, is the provider accepting new TRICARE
Standard patients?” The yes response 1o this question represents the providers” indication that they
were accepting new TRICARE Standard patients on either a "claim-by-claim basis” or *for ali claims.”

Collective Results of
TMA’s Beneficiary and
Civilian Provider
Surveys Indicate
Specific Geographic
Areas Where
Nonenrolled
Beneficiaries Have
Experienced Access
Problems

An analysis of the collective results of the muitiyear beneficiary and
civilian provider surveys indicated particular geographic areas where
nonenrolled beneficiaries are experiencing considerable access
problems. These locations are defined as areas where (1) the percentage
of nonenroiled beneficiaries who experienced difficulties finding a civilian
provider was at least the national estimate and (2) the percentage of
civilian providers who were accepting any new TRICARE patients was at
or below the national estimate.* Using these criteria, we identified a
number of areas where beneficiaries were having access problems,
mostly in Texas.*® (See app. IV for detailed information about these areas
and how they were determined.)

in determining areas where nonenrolled beneficiaries were experiencing
access problems to any type of civilian provider, we first identified

24 individual areas (out of the 215 individual areas surveyed by the 2008-
2011 beneficiary surveys)*® where the estimated percentage of

“We used the individual area’s estimate and margin of error at the 95 percent confidence
fevel to determine whether it was above or below the national estimates. Specifically, for
nonenrolled beneficiary problems, we used the lower confidence limit of the estimate: If
the individual area’s lower confidence limit was equal to or greater than the national
estimate, then we included it as an area. Additionally, for civilian providers’ acceptance of
TRICARE, we used the upper confidence limit of the estimate: if the upper imit of the
estimate was equal to or less than the national estimate, then we included it as an area.

454 particular geographic area’s exclusion from the lists of problem areas below does not
necessarily indicate that nonenrolled beneficiaries were not experiencing access problems
in that area. Because we took a conservative methodological approach and used the
margins of error at the 85 percent confidence limit to determine whether a geographic
area met our criteria of a problem area, there may be other areas where nonenrolied
beneficiaries are experiencing access problems.

*®For the 2008-2011 beneficiary survey, 80 PSAs, 80 non-PSAs, and 55 HSAs were
surveyed. Because the beneficiary survey did not include the 16 HSAs selected to be
surveyed in 2011, they are not included in this analysis. However, the 2011 civilian
provider survey did include these 16 HSAs. See app. V to see a list of these 16 HSAs and
civilian providers’ acceptance of any new TRICARE patients in these areas.
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nonenrolled beneficiaries who experienced difficuities finding any type of
civilian provider met or exceeded the national estimate (31 percent). Of
these, we identified 2 PSAs where the estimated percentage of civilian
providers who were accepting any new TRICARE patients was at or
below the national estimate (58 percent)—Central/Southern-Central
Coastal California and Northeastern Texas. Additionally, we identified

2 HSAs that also met these criteria, one of which is contained within the
Northeastern Texas PSA, Table 4 shows each of these areas with the
estimated percentage of (1) nonenrolied beneficiaries who experienced
problems finding any type of civilian provider and (2) civilian providers
who were accepting any new TRICARE patients.

Table 4: Areas Where the Per of dB faries Who Experienced Problems Finding a Civilian Provider
Was at Least the National Estimate and Where the P of Civilian Providers Who Were Accepting Any New TRICARE
Patients Was at or below the National Estimate, 2008-2011

Esti d p ge of b iaries with i d p of civilian

a problem finding any type of civillan  providers accepting new TRICAR%

Area name provider {margin of error)® patients (margin of error)
Prime Service Areas (PSA)
1. Central/Southern-Central Coastal California 48 (12} 45 (8)
2. Northeastern Texas 47 (10) B3 (6)
Hospital Service Areas (HSA}
1. Austin, Texas 58 (18)° 46 (6)
2. Dallas/Ft. Worth, Texas® 48 (14) 50 (6}

Source: GAO analysis of TMA data

Notes: The margin of error is at the 95 percent confidence level. Areas were considered only if they
had at least 30 respondents for the beneficiary survey and at least 50 respondents for the civilian
provider survey.

Areas in this table had an estimated 31 percent or more of nonenrolied beneficiaries who were having
difficulties finding any type of civilian provider who will accept TRICARE (the national estimate, or
greater) and equal to or jess than an estimated 58 percent of civifian providers who were accepting
new TRICARE patients {the national estimate or less). Both determinations were made using the
estimates’ margins of error at the 95 percent confidence level.

Estimated percentages and margins of error have been rounded to the nearest whole number.
"Eslimated percentage is based on the number of nonenrolled beneficiaries who responded “a big
problem” or “a smali problem” to any ane of the following three questions: (1) “In the last 12 months,
how much of a problem was it to find a personal dactor of nurse who would accept TRICARE?”;

{2} "In the {ast 12 months, how much of a problem was it to find a doctor with this specialty who would
accept TRICARE?”, or (3) "In the last 12 months, how much of a problem, if any, was it to get the
treatment or counsefing you needed through your health plan?” We aiso limited nonenrolled
beneficiary responses to those who indicated their provider was a civilian provider,

*Estimated percentage is based on the aumber of civilian providers who answered “for all claims” or 3
“claim-by-claim basis” to the question that asked "As of today, is the provider accepting new
TRICARE Standard patients?”

“This estimate has a retative margin of error of 30 parcent or greater.
“The Dallas/Ft. Worth, Texas, HSA is part of the Northeastern Texas PSA.
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For the overlapping PSA and HSA (Northeastern Texas and Dallas/Fort
Worth), we found that although a high percentage of civilian providers
were accepting new patients (between 95 and 97 percent), only about
half of these providers were accepting any new TRICARE patients. (See
table 5.) For the remaining PSA (Central/Southern-Central California) and
HSA (Austin, Texas), between 92 and 98 percent of civilian providers
were accepting new patients, and less than half of those providers were
accepting any new TRICARE patients. Further, of the civilian providers in
all of these areas who were accepting new Medicare patients, between
65 and 70 percent were also accepting any new TRICARE patients.
Reimbursement was the most cited reason for providers not accepting
new TRICARE patients for all of the areas except the PSA in California
for which “not aware of the TRICARE program” was the most cited
reason.

Table 5: Civilian Providers’
Area, 2008-2011

er of A of New Patients and New TRICARE Patients, by Problem

Area name

p [
of civilian providers of civilian providers

d i ing any new accepting any new

of civilian providers
accepting any new
TRICARE patients
(margin of error)®

P
of civilian providers
accepting any

new patients
{margin of error)

TRICARE patients, if
accepting any
new pati

TRICARE patients, if
accepting new

{margin of error)®

{margin of error)°

Prime Service Areas (PSA)

1. CentralfSouthern-Central 45 (8) 92(5) 48(8) 86 (10)
Coastal California

2. Northeastern Texas 53(6) 97 (2} 55 (8) 707y

Hospital Service Areas (HSA)

1. Austin, Texas 46 (8} 98 (2) 47 {6} 65 (8)

2. Dallas/Ft. Worth, Texas® 50 (6) 95 (3) 53 (6) 70 (7)

Source: GAD analysis of TMA data.

Notes: The margin of error is at the 95 percent confidence level. Areas were considered only if they
had at least 30 respondents for the beneficiary survey and at least 50 respondents for the civilian
provider survey.

Avreas in this table had an estimated 31 percent or more of nonenrolied beneficiaries who were having
difficutties finding any type of civilian provider who will accept TRICARE (the national estimate, or
greater) and equal to or (ess than an estimated 58 percent of civilian providers who were accepting
new TRICARE patients (the national estimate or less). Both determinations were made using the
estimates’ margins of error at the 95 percent confidence level.

Estimated percentages and margins of error have been rounded to the nearest whole number.
Each surveyed HSA was part of a PSA or non-PSA (depending on the location).

*Estimated percentage is based on the number of civilian providers who answered “for alt claims” or a
“claim-by-ciaim basis” to the question that asked "As of today, is the provider accepting new
TRICARE Standard patients?"
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*Estimated percentage is based on the number of civilian providers who d
that asked the following: “As of today, is the pravider accepting any new patients?” and As of today,
is the provider accepting new TRICARE Standard patienis?” The yes response to this question
represents the providers’ indication that they were accepting new TRICARE Standard patients on
either a "claim-by-claim basis” or “for alf claims.”
°Estimated percentage is based on the number of civilian provi who yes to
that asked the following: "As of today, is the provider accepting new Medicare patients?” and “As of
today, is the provider accepling new TRICARE Standard patients?” The yes response to this question

the providers' indication that they were accepting new TRICARE Standard patients on
sither a “claim- -by-claim basis” or “for all claims.”

“The Dallas/Ft. Worth, Texas, HSA is part of the Northeastern Texas PSA.

When analyzing this data by type of provider (primary care, speciaity, and
mental health), we found four areas where the percentage of civilian
primary care providers who were accepting any new TRICARE patients
was at or below the national estimate, but did not find similarly low-
percentage areas for civilian specialty care providers. Because of the low
numbers of survey responses, we are unable to report survey results for
access problems to civilian mental health care providers.

Civilian Primary Care
Providers

in determining areas where nonenrolled beneficiaries experienced access
problems to civilian primary care providers, we first identified 21 individual
areas where the estimated percentage of nonenrolled beneficiaries who
experienced difficulties finding a civilian primary care provider met or
exceeded the national estimate (25 percent). Of these, we identified

2 PSAs where the estimated percentage of civilian primary care providers
who were accepting any new TRICARE patients was at or below the
national estimate (67 percent)—Northeastern Texas and Eastern-Central
Texas. We also identified 2 HSAs that met these criteria, each of which
was contained in one of the PSAs we identified. Table 6 shows each of
these areas with the estimated percentage of (1) nonenrolled
beneficiaries who experienced problems finding a civilian primary care
provider and (2) civilian primary care providers who were accepting any
new TRICARE patients.
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Table 6: Areas Where the F of Ni d B iaries Who E d F Finding a Civilian Primary
Care Provider Was at Least the National Estimate and Where the Percentage of Civilian Primary Care Providers Who Were
Accepting Any New TRICARE Patients Was at or beiow the National Estimate, 2008-2011

i d p of fari Estimated percent of civilian

with a problem finding a civilian primary primary care providers accepting new
Area name care provider {margin of error)” TRICARE patients (margin of error)°
Prime Service Areas (PSA)
1. Northeastern Texas 40 (10) 48 (10)
2. Eastern-Central Texas 38 (12)° 53 {10}
Hospital Service Areas (HSA)
1. Austin, Texas® 56 (18)° 42 (11)
2 Dallas/Fi Worth, Texas® 40 (14)° 51(12)

Source: GAO analysis of TMA data
Notes: The margin of error is at the 95 percent confidence level. Areas were considered only if they
had at least 30 respondents for the beneficiary survey and at ieast 50 respondents for the civilian
provider survey.

Areas in this table had an estimated 25 percent or more of nonenrolled beneficiaries who were having
difficulties finding a civilian primary care provider who wifl accept TRICARE (the national esfimate, or
greater) and equal to or less than an estimated 67 percent of civilian primary care providers who were
accepting new TRICARE patients {the national estimate or less). Both determinations were made
using the estimates’ margins of error at the 95 percent confidence level.

Estimated percentages and margins of error have been rounded to the nearest whole nurmber,
"Estimated percentage is based on the nuraber of beneficiaries who responded that they used
TRICARE Standard, TRICARE Extra, or TRICARE Reserve Select the most in the last 12 months,
and of those, the number who responded “a big problem” or “a small problem” to the question that
asked "In the last 12 months, how much of a problem was it fo find a personal doctor or nurse who
would accept TRICARE?” We alse limited nonenrolled beneficiary responses to those who indicated
their provider was a civifian provider.

Estimated percentage is based on the number of civilian primary care providers who answered “for
all claims” o a “claim-by-claim basis” to the question that asked "As of today, is the provider
accepting new TRICARE Standard patients?”

“These estimates have relative margins of errors that are 30 percent or greater,

“The Austin, Texas, HSA is part of the Eastern-Central Texas PSA.

“The Dallas/Ft. Worth, Texas, HSA is part of the Northeastern Texas PSA.

As we similarly found in the areas where nonenrolied beneficiaries were
having access problems for any type of civilian provider, we found that
between 94 and 97 percent of civilian primary care providers in the
Northeastern Texas PSA/Dallas/Ft. Worth HSA and the Eastern-Central
Texas PSA/Austin, Texas, HSA were accepting new patients, but only
around half of them were accepting new TRICARE patients.*’ (See

“7Austin, Texas, HSA is part of the Eastern-Central Texas PSA, and the Daltas/Ft. Worth,
Texas, HSA is part of the Northeastern Texas PSA.
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table 7.) Further, of the civilian primary care providers in the two PSAs
who were accepting new Medicare patients, between 59 and 68 percent
were accepting any new TRICARE patients.*® Reimbursement was the
most cited reason by civilian primary care providers for not accepting any
new TRICARE patients in each of these areas except for the Dallas/Ft.
Worth, Texas, HSA, for which "don't know/no answer” was the most cited
reason.

Table 7: Civilian Primary Care P
by Problem Area, 2008-2011

dF of A

of New Patients and New TRICARE Patients,

Estimated percentage
of civilian primary
care providers
accepting any new
TRICARE patients

Area name (margin of error)®

of

[ of
civilian primary care

p
civilian primary care

P g
of civilian primary care

" any new TRlCrARE

pi S P any
new TRICARE patients,

any new pat?ents
(margin of error}

if

if p new

any new p S
{margin of error)

L P
{margin of error)®

Prime Service Areas (PSA)

1. Northeastern Texas 48 (10) 95 (5) 51 (11) 59{13)
2. Eastern-Central Texas 53 (10} 96 (4) 55 (10} 68 (15)
Hospital Service Areas (HSA)

1. Austin, Texas® 42 (11 97 (4) 43 (11) —
2. Dallas/Ft. Worth, Texas' 51 (12) 94 (8) 54 (12} ==

Source: GAQ analysis of TMA dala

Notes: The margin of error Is at the 95 percent confidence level. Areas were considered only if they
had at teast 30 respondents for the beneficiary survey and at least 50 respondents for the civilian
provider survey.

Areas in this table had an estimated 25 percent or more of nonenrolied beneficiaries who were having
difficuities finding any type of civilian provider who wilt accept TRICARE (the national estimate, or
greater) and equal to o less than an estimated 67 percent of civilian providers who were accepting
new TRICARE patients (the nationat estimate or less). Both determinations were made using the
estimates’ margins of esror at the 95 percent confidence level.

Estimated percentages and margins of error have been rounded to the nearest whole number.

“Estimated percentage is based on the number of civitian primary care providers who answered “for
all claims” or a "claim-by-claim basis” to the question that asked “As of today, is the provider
accepting new TRICARE Standard patients?”

Estimated percentage is based on the number of civilian primary care providers who answered yes
to guestions that asked the foltowing: “As of today, is the provider accepting any new patients?” and
"As of today, is the provider accepting new TRICARE Standard patients?” The yes response to this

“®ye do not present the estimates for the percentage of civilian primary care providers in
the two HSAs that were accepting any new TRICARE patients, if they were accepting new
Medicare patients, because the number of responses was below 50.
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question represents the providers' indication that they were accepting new TRICARE Standard
patients an either a “claim-by-claim basis™ or *for ali claims.”

“Estimated percentage is based on the number of civilian primary care providers who answered yes
to questions that asked the following: “As of today, is the provider accepting new Medicare patients?"
and “As of today, is the provider accepting new TRICARE Standard patients?” The yes respanse to
this question represents the providers’ indication that they were accepting new TRICARE Standard
patients on either a “claim-by-claim basis” or “for all claims.”

“The Austin, Texas, HSA is part of the Eastern-Central Texas PSA.

“Because the number of responses was below 50, we do not present the estimates and margins of
ervor for these locations.

The Dallas/Ft. Worth, Texas, HSA is part of the Northeastern Texas PSA.

Civilian Specialty Care
Providers

In determining areas where nonenrolled beneficlaries are experiencing
access problems to civilian specialty care providers, we first identified
nine individual areas where the estimated percentage of nonenrolled
beneficiaries who experienced difficuties finding a civilian specialty care
provider met or exceeded the national estimate (25 percent). Unlike the
collective results for “any civilian provider” and “civilian primary care
providers,” when we examined civilian specialty care providers’
responses for these areas, we did not identify any geographic areas
where the estimated percentage of civilian specialty care providers who
were accepting any new TRICARE patients was at or below the national
estimate (77 percent) when accounting for the margins of error at the
95 percent confidence limit. For the nine areas where the estimated
percentage of beneficiaries who experienced difficulties finding a civilian
specialty care provider met or exceeded the national estimate, the
percentage of civilian specialty care providers who were accepting new
TRICARE patients ranged from 75 to 86 percent. 4

Civilian Mental Health
Care Providers

Because of the low numbers of survey responses for beneficiaries who
said they needed civilian mental health care, we are unable to report
correlated survey results for access problems to civilian mental health

4°0ne of the nine areas, the Alaska non-PSA, had less than 50 civilian specialty care
provider respondents to the question that asked about acceptance of any new TRICARE
patients. Therefore, its estimate is not included in this range.
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care providers.5® However, given the nationwide shortage of certain types
of mental health providers and the survey results that only 39 percent of
civilian mental health care providers were accepting new TRICARE
patients, access to mental health care providers is a concern for ali
TRICARE beneficiaries, including those who use the TRICARE Standard
and Extra options.

Agency Comments
and Our Evaluation

In reviewing a draft of this report, DOD concurred with our overall findings
and provided technical comments, which we incorporated where
appropriate. {See app. V1)

We are sending copies of this report to the Secretary of Defense and
appropriate congressional committees. The report is also available at no
charge on GAQO’s website at hitp://www.gao.gov.

If you or your staff members have any questions about this report, please
contact me at (202) 512-7114 or draperd@gao.gov. Contact points for our
Offices of Congressional Relations and Public Affairs may be found on
the last page of this report. GAO staff members who made key
contributions to this report are listed in appendix Vil.

A Aly

Debra A. Draper
Director, Health Care

“On order for nonenrolied beneficiaries to respond fo the question that asked “in the last
12 months, how much of a problem, if any, was it to get the treatment or counseting you
needed through your health plan?,” they needed fo have answered “yes” to the question
that asked “in the last 12 months, did you need any treatment or counseling for a personat
or family problem?” Additionally, nonenrolied beneficiaries had to have responded that
their mental health care provider was a civilian provider.
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Appendix I: TRICARE Management Activity’s
Methodology for the 2008-2011 Beneficiary
and Civilian Provider Surveys

The National Defense Authorization Act for Fiscal Year 2008 (NDAA
2008) directed the Department of Defense (DOD) to determine the
adequacy of the number of health care and mental health care providers
that currently accept nonenrolled beneficiaries as patients under
TRICARE, DOD’s health care program. We use the term “nonenrolled
beneficiaries” for beneficiaries who are not enrolled in TRICARE Prime
and who use the TRICARE Standard or Extra options, or TRICARE
Reserve Select (TRS).' The NDAA 2008 also included specific
requirements related to the number and priority of areas to be surveyed,
including the populations to be surveyed each year, content for each type
of survey, and the use of benchmarks. Within DOD, the TRICARE
Management Activity (TMA), which oversees the TRICARE program, has
the lead responsibility for designing and implementing the nonenrolled
beneficiary and civilian provider surveys. The following information
describes TMA’s methodology, including its actions to address the
requirements for each of the following: (1) survey area, (2) sample
selection, (3) survey content, and (4) the establishment of benchmarks.

Survey Area Selection

The NDAA 2008 specified that DOD survey beneficiaries and providers in
at least 20 TRICARE Prime Service Areas (PSA),? and 20 geographic
areas in which TRICARE Prime is not offered—referred to as non—Prime
Service Areas (non-PSA)—each fiscal year, 2008 through 2011. The
NDAA 2008 also required DOD to consutt with representatives of
TRICARE beneficiaries and health care and mental health care providers
to identify locations where nonenrolled beneficiaries have experienced
significant access-to-care problems, and give a high priority to surveying
health care and mental health care providers in these areas. Additionally,

MTRICARE Prime is an option that includes the use of civilian provider networks and
requires enroliment. TRICARE beneficiaries who do not enroll in this option may obtain
care from nonnetwork providers through TRICARE Standard, or from network providers
through TRICARE Extra. We included TRS beneficiaries in our definition of nonenrotled
beneficiaries because, although they must envolf in the plan, they can receive care from
nonnetwork or network providers similar to TRICARE Standard and Extra beneficiaries.
We did not include TRICARE Young Adult-Standard Option beneficiaries in our analysis
because this plan did not become available untit May 2011.

2PSAs are geographic areas determined by the Assistant Secretary of Defense (Health
Affairs) that are defined by a set of five-digit zip codes, usually within an approximate

40 mile radius of a mifitary treatment facility. The managed care support contracts require
the contractor to develop civifian provider networks at all Base Realignment and Closure
(BRAC) sites, which are miiitary installations that have been closed or realigned as a
resuft of decisions made by the Commission on Base Realignment and Closure.
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ix I: TRICARE Activity's
Methodology for the 2008-2011 Beneficiary and
Civilian Provider Surveys

the NDAA 2008 required DOD to give a high priority to surveying areas in
which a high concentration of Selected Reserve servicemembers live.

tn designing the 2008 through 2011 nonenrolled beneficiary and civilian
provider surveys, TMA defined 80 PSAs and 80 non-PSAs that aliowed it
to survey the entire country over a 4-year period, and subsequently
develop estimates of access to heaith care and mental health care at
service area and national levels. TMA identified the 80 PSAs by collecting
zip codes where TRICARE Prime was offered from officials within each of
the three TRICARE Regional Offices. TMA grouped these zip codes into
80 nonoveriapping areas so that each area had roughly the same number
of TRICARE-eligible beneficiaries. Because non-PSAs had not previously
been defined, TMA sought to define them by grouping all zip codes not in
PSAs into one large area using Hospital Referral Regions,® which are
groupings of Hospital Service Areas (HSA).? TMA divided the large area
into 80 non-PSAs so that each area had roughly the same number of
TRICARE-eligible beneficiaries.

To identify locations where nonenrolled beneficiaries and health care and
mental health care providers have identified significant levels of access-
to-care problems under TRICARE Standard and Extra, TMA spoke with
groups representing beneficiaries and health care and mentat health care
providers, as well as officials at the TRICARE Regional Offices. These
groups suggested cities and towns where access should be measured (in
addition to the larger PSAs and non-PSAs), and HSAs corresponding to

3The Hospital Referral Region designation is derived from a Dartmouth College study that
groups HSAs into distinct sets by documenting where patients were referred for major
cardiovascular surgical procedures and for neurosurgery. Each HSA was examined to
determine where most of its residents went for these services. The result was the
aggregation of the more than 3,000 HSAs into 306 Hospital Referral Regions. A TMA
official noted that TMA endorsed the Hospital Referral Region methadology in part
because it is based on the medical observations of all Medicare beneficiaries, and
TRICARE reimbursement rates are based on Medicare reimbursement rates. In addition,
TMA used this methodology in its survey of civilian providers during fiscal years 2005
through 2007. In 2008, we reviewed the methodology TMA used for the 2005 civilian
provider survey. GAO, Defense Health Care: Access to Care for Beneficiaries Who Have
Not Enrolled in TRICARE's Managed Care Option, GAO-07-48 (Washington, D.C..

Dec. 22, 2006).

“HSAs are collections of zip codes organized into over 3,000 geographic regions in which
Medicare beneficiaries seek the majority of their care from one hospital or a collection of
hospitals. HSAs have nonoverlapping borders and contain alt U.S. zip codes without gaps
in coverage.
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ix {: TRICARE Activity's
Methadology for the 2008-2011 Beneficiary and
Civilian Provider Surveys

each city and town were then identified. On the basis of the groups’
recommendations, multiple lists were created and sorted in priority order:
21 HSAs were surveyed in the 2008 surveys;® 9 HSAs in the 2009
surveys; 25 HSAs in the 2010 surveys; and 16 HSAs in the 2011 civilian
provider survey. This resulted in a total of 55 HSAs surveyed for the
nonenrolled beneficiary survey, and 71 HSAs surveyed in the civilian
provider survey (the 71 HSAs includes the same 55 HSAs surveyed for
the nonenrolled beneficiary survey and an additional 16 that were
selected for the 2011 fielding).® Although the NDAA 2008 required DOD
to give a high priority to surveying areas in which a high concentration of
Selected Reserve servicemembers live, TMA officials decided to
randomly select areas for the surveys in order to produce resuits that
could be generalized to the populations in the areas surveyed and to
survey the entire United States over the 4-year period-—an approach we
deemed acceptable in our previous report.”

SBecause of timing Issues, the 21 HSAs were not identified in time to be included with

the 2008 fielding of the nonenrolled beneficiary survey. Therefore, TMA surveyed these
21 HSAs in the 2009 fielding of the nonenrolled beneficiary survey, along with the 9 HSAs
scheduled to be surveyed during the 2008 fielding. Although the 21 HSAs were not
actually surveyed during the 2008 fielding, TMA included them when it presented the
results of the 2008 nonenrolled beneficiary survey. The civilian provider survey was not
affected by these issues.

S0f the 71 HSAs, alt were included for the civilian provider survey, but only 55 H5As were
included for the beneficiary survey. According to TMA officials, the 16 HSAs that were
included in the 2011 civilian provider survey were not included in the 2011 beneficiary
survey because of funding issues.

’See GAQ, Defense Health Care: 2008 Access to Care Surveys Indicate Some Problers,

but Beneficiary Satisfaction Is Similar to Other Health Plans, GAO-10-402 {Washington,
D.C: Mar. 31, 2010).
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ix I: TRICARE Activity's
Methodology for the 2008-2011 Beneficiary and
Civilian Provider Surveys

Survey Sample
Selection

Nonenrolled Beneficiary
Survey Sample Selection

TMA selected its sample of beneficiaries who met its criteria for inclusion
in the beneficiary survey using DOD's Defense Enrollment Efigibility
Reporting System (DEERS),® a database of DOD beneficiaries who may
be eligible for military health benefits. TMA determined a beneficiary’s
eligibility to be included in the nonenrolled beneficiary survey if DEERS
indicated that the individual met five criteria:

1. eligible for military health care benefits as of the date of the sample
file extract;

2. age 18 years old or older;
not an active duty member of the military;

residing in one of the 20 randomly selected PSAs or 20 randomly
selected non-PSAs to be surveyed that year; and

5. not enrolled in TRICARE Prime, or is enrolled in TRS.®

From this database, TMA randomly sampled 1,000 beneficiaries from
each PSA and non-PSA—a sample size that would achieve TMA's
desired sample error rate. ' For the 2008, 2009, and 2010 survey
fieldings, TMA used a sample size between approximately 40,000 and
50,000 beneficiaries. Because of budgetary constraints, the sample size
of the 2011 nonenrolled beneficiary survey was decreased to around
34,000."" Because of this reduction, the 2011 sample was further

8DEERS is a database that contains the service-related and demegraphic data that are
used to determine eligibility for military benefits, including health care, for all active duty
servicemembers, military retirees, and the dependents and survivors of active duty
servicemembers and military retirees. As individuals join the military, the various agencies
enter inforation about them into DEERS and update this information as an individual's
status changes. The individual servicemember is responsible for providing information to
DEERS on dependents, and for reporting changes concerning dependents.

STMA’s sample included retirees not enrolled in Medicare, dependents of active duty
personnel, and beneficiaries enrolled in TRS in fiscal year 2008,

"TMA desired a sample error of plus or minus 5 percent at the 95 percent confidence
ievel.

"This reduction was achieved by eliminating the HSAs from the 2011 nonenrolled
beneficiary survey area selection.
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stratified by using claims data to identify beneficiaries who would likely
self-report as TRICARE Standard and Extra users.'? After receiving the
returned surveys, TMA identified the responses that it considered
complete and eligible on the basis of whether the beneficiary had
answered at least half of TMA’s identified “key” questions. Table & shows
the number of nonenrolied beneficiary surveys mailed, by fiscal year.

Table 8: Number of Beneficiary Surveys Mailed, Returned, and Complete and Eligible, by Fiscal Year

Complete and eligible responses
from nonenrolied beneficiaries who

Final count mailing Complete and eligible used TRICARE Standard, Extra or
Fiscal year attributed to this year surveys returned” TRICARE Reserve Select’
2008 51,568 20,431 6,936
2009 40,996 16,767 5,690
2010 46,063 16,793 6,027
2011 38,214 12,599 5,397
Total 176,841 66,580 24,050

Source: TMA.

*TRICARE Management Activity {TMA) identified the responses that it considered compiete and
efigible based on whether the beneficiary had answered at least half of TMA's identified “key”
questions.

*Complete and efigible responses from a nonenrolied beneficiary that used TRICARE Standard,
Extra, or TRICARE Reserve Select are those that were complete and eligible, and the respondent
answered that he or she used TRICARE Standard or Extra or TRICARE Reserve Select in response
ta the following question: "Which health plan did you use for all or most of your heaith care in the last
12 months?”

Civilian Provider Survey
Sample Selection

For each survey fielding, TMA selected the civilian provider sample within
the same 20 PSAs and 20 non-PSAs that had been randomly selected for
that year's nonenrolled beneficiary survey, as well as civilian providers in
the HSAs identified by beneficiary and provider groups as having
significant levels of access-to-care problems under TRICARE Standard
and Extra. TMA used the American Medical Association Physician
Masterfile to select a sample of physicians who were licensed, office-
based civilian medical doctors or licensed civilian doctors of osteopathy
within the specified locations who were engaged in more than 20 hours of
patient care each week. The American Medical Association Physician

"2According to a TMA official, using TRICARE claims data would help to increase the
proportion of TRICARE users to those that used other health insurance.

Page 48 GAO-13-384 TRICARE's Access to Care Surveys



105

P ix i TRICARE Activity's
Methodology for the 2008-2011 Beneficiary and
Civilian Provider Surveys

Masterfile is a database of physicians in the U.S.—Doctors of Medicine
and Doctors of Osteopathic Medicine—that includes data on all
physicians who have the necessary educational and credentialing
requirements. This "Masterfile” did not differentiate between TRICARE's
network and nonnetwork civilian providers, which TMA deemed
acceptable fo avoid any potential bias in TMA’s sample selection. As
such, TMA selected this file because it is widely recognized as one of the
best commercially available fists of providers in the United States and
contained more than 940,000 physicians along with their addresses,
phone numbers, and information on practice characteristics, such as their
specialty. " According to TMA, the American Medical Association updates
physicians’ addresses monthly and other elements through a rotating
census methodology involving approximately one-third of the physician
population each year. Although the Masterfile is considered to contain
most providers, deficiencies in coverage and inaccuracies in detail
remain. Therefore, TMA attempted to update providers’ addresses and
phone numbers and ensure that providers were eligible for the survey by
also using state licensing databases, local commercial lists, and
professional society and association lists.

For its 2008 and 2009 mental health care provider sample selection, TMA
selected a sample of mental health care providers from two sources: the
American Medical Association’s Masterfile of psychiatrists, and LISTS,
Inc.—a list of names with contact information assembled from state
licensing boards. For the 2010 and 2011 mental health care provider
sample selections, TMA also used mental health specialty areas from the
National Pian and Provider Enumeration System database maintained by
the Centers for Medicare & Medicaid Services, in addition to data from
LISTS, Inc., and the psychiatrist data from the American Medical
Association’s Masterfile. According to TMA, it selected these sources for
mental health care providers because they have been identified as the
most comprehensive databases for these health care providers.

From these data sets, TMA planned to randomly sample about

800 providers (400 each of physicians and mental heaith care providers)
from each PSA, non-PSA, and HSA—a sample size that would achieve

TMA's desired sample error rate. ™ In those instances where there were

THTMA did not include alf physician specialist types, such as epidemiologists and
pathologists, in its survey.

"TMA desired a sample eror of plus or minus 5 percent at a 95 percent confidence level.
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not 800 providers in a single area, TMA selected all of the providers in
that area to receive surveys. As the PSA and non-PSA regions were
formed on the basis of the number of beneficiaries and not the number of
civilian providers, some regions with a large number of civilian providers
were sampled at relatively low rates in 2008, 2009, and 2010. To improve
the precision of national estimates, in 2011 TMA selected six areas to
oversample: (1) Southeastern N.Y. and Northern N.J. (New York City);
(2) Los Angeles, Calif.; (3) Eastern Mass. (Boston); (4) Northeastern/
Central Ohio (Cleveland); (5) Southeastern/Northern Mich. (Detroit); and
{6) Northwestern/Northeastern/Central-Eastern . and Southwestern
Wisc. {Chicago). Therefore, in 2011, a supplemental sample of 4,800
providers was drawn for these 6 PSAs, thereby increasing the numbers of
eligible providers in each area:

« 1,600 providers from the two 2008 PSAs (Los Angeles, California, and
Southeastern New York/Northern New Jersey);

« 800 providers from the one 2009 PSA (Eastern Massachusetts); and

» 2,400 providers from the three 2010 PSAs {Northeastern/Central
Ohio, Southeastern/Northern Michigan, and
Northwestern/Northeastern/Central-Eastern llinois/Southeastern
Wisconsin).

Upon receipt of the returned surveys, TMA identified the responses that it
considered complete and eligible based on the following criteria for
respondents; (1) if the provider answered “yes” to the questions that
asked whether the provider offers care in an office-based location ar
private practice; (2) for the nonphysician mental health survey, if the
provider responded he or she was one of the six TRICARE participating
specialties: certified clinical social worker, certified psychiatric nurse
specialist, clinical psychologist, certified marriage and family therapist,
pastoral counselor, or mental health counselor; and (3) the provider had
to have completed three key questions on the physician survey
instrument, or three key questions on the nonphysician mental health
provider survey instrument. Table 9 shows the number of civilian provider
surveys mailed, by fiscal year.
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Lttt ottt ——]
Table 9: Number of Civilian Physician and Nonphysician Mental Health Provider Surveys Mailed, Returned, and Complete and

Eligible, by Fiscal Year

Final count mailing Completed surveys Complete and eligible
attributed to this year returned”® responses
2008 totat 40,589 18,557 11,358
Physician 20,193 9,123 7,628
Nonphysician mental health 20,396 9,434 3,730
2009 total 52,234 20,726 14,017
Physician 23,031 9,243 8,036
Nonphysician mental health 29,203 11,483 5,881
2010 total 51,358 22,564 14,822
Physician 25.085 11,278 9,183
Nonphysician mental health 28,263 11,286 5,639
2011 total {supplement total)b 50,593 (4,800) 20,264 (1,649} 13,156 {1,052)
Physician® 24,498 (2,400) 10,279 (829) 8,266 (657)
Nonphysician mental health® 26,095 (2,400) 9,985 (820) 4,890 (395)
Overall total 194,774 82,111 55,019
Source: GAQ analysis of TMA data,
*TRICARE Management Activity (TMA} i a survey if the provider three

key questions on the physician survey instrument, or three key questions on the non-physician mentat
health provider survey instrument that asked about the providers’ location of practice and awareness
and acceptance of TRICARE.

*TMA considered a survey complete and eligible if: (1) the provider compileted three key questions on
the physician survey instrument. or three key questions on the non-physician mental health provider
survey instrument; (2) the provider answered "yes” to the guestions that asked whether the provider
offers care in an office-based location or private practice; and (3) for the non-physician mentat heaith
survey, if the provider responded they were one of the six TRICARE participating specialties: certified
chinical social warker, certified psychiatric nurse speciafist, clinical psychologist, certified marriage and
family therapist, pastorat counselor, or mentat heatth counselor.

“As the Prime Service Area and non-Prime Service Area regions were formed based on the number
of beneficiaries and not the number of civilian providers, some regions with a large number of civitian
providers were sampled at refatively low rates in 2008, 2009, and 2010. To improve the precision of
national estimates, TMA selected six regions to oversample in 2011. These numbers are not included
in the 2008, 2008, and 2010 counts.
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Beneficiary and
Provider Survey
Content.

Nonenrolled Beneficiary
Survey Content

The NDAA 2008 required that the beneficiary survey include questions to
determine whether TRICARE Standard and Extra beneficiaries have had
difficulties finding physicians and mental health care providers willing to
provide services under TRICARE Standard or TRICARE Extra. TMA's
2008 nonenrolled beneficiary survey included 91 questions that
addressed, among other things, health care plans used; perceived access
to care from a personal doctor, nurse, or specialist; the need for treatment
or counseling; and ratings of health plans. TMA based some of its 2008
nonenrolled beneficiary survey questions on those included in the
Department of Health and Human Services’ Consumer Assessment of
Healthcare Providers and Systems (CAHPS), a national survey of
beneficiaries of commercial health insurance, Medicare, Medicaid, and
the Children’s Health Insurance Program. Over the 4 years of the
nonenrolied beneficiary survey fielding, TMA added three additional
questions to the original 91 questions in the 2008 nonenrolled beneficiary
survey that covered topics about the beneficiaries’ flu-shot history, and
what they liked and disliked about TRICARE Standard and Extra.
Additionally, in 2011, “TRICARE Young Adult” and “TRICARE Retired
Reserve” were added to the response selections for the question that
asked about the heaith plan the beneficiary used. (See app. Il for a copy
of the 2011 beneficiary survey instrument.)

When TMA began mailing the beneficiary survey, it included a combined
cover letter and a questionnaire to all beneficiaries in its sample—with the
option of having beneficiaries complete the survey by mail or Internet.
The cover letter provided information on the options available for
completing the survey, as well as instructions for completing the survey
by Internet. If the beneficiary did not respond to the mailed questionnaire,
TMA mailed a second combined cover letter and questionnaire 4 weeks
tater encouraging the beneficiary to complete the survey.

Civilian Provider Survey
Content

For the civilian provider survey, the NDAA 2008 required questions to
determine: (1) whether the provider is aware of TRICARE; (2) the
percentage of the provider's current patient population that uses any form
of TRICARE; (3) whether the provider accepts Medicare patients for
heaith care and mental health care; and (4) if the provider accepts
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Medicare patients, whether the provider would accept new Medicare
patients. TMA obtained clearance for its provider survey from the Office of
Management and Budget (OMB) as required under the Paperwork
Reduction Act. ™ Subsequent to this review, OMB approved an 11-item
questionnaire for physicians (including psychiatrists) and a 12-item
questionnaire for nonphysician mental health providers. The mental
health care providers’ version of the survey includes an additional
question about what type of mental heaith care the provider practiced.
Beginning with the 2009 civilian provider survey, an additional follow-up
question was added that asked the provider what type of practice they
practiced in if the provider indicated that they were not in private practice.
Although a civilian provider’s indication that the provider was not in
private practice still made the provider’s responses ineligible for the
survey, the additional information from these nonprivate practice civilian
providers could be used by TMA to glean additional information about
civilian providers. (See app. lIi for a copy of the 2011 civilian provider
survey instruments,)

When TMA began mailing the provider survey, it included a combined
cover letter and a questionnaire to each provider in the sample. The
providers had the option of completing the survey by mail, fax, or infernet.
The cover lefter provided information on the options available for
completing the survey, as well as instructions for completing the survey
by Internet. if the provider did not respond to the mailed questionnaire,
TMA mailed a second combined cover letter and questionnaire about

4 weeks later encouraging the provider to complete the survey.

Survey Benchmarks

in accordance with the NDAA 2008, TMA identified benchmarks for
analyzing the results of the beneficiary and civilian provider surveys.
Because TMA based some of its 2008 beneficiary survey questions on
those included in the CAHPS surveys, it was able to compare the results
of those questions with its 2008 through 2011 beneficiary survey resuits.
To benchmark its provider survey, TMA compared the results of its 2008
through 2011 surveys with the results of its 2005, 2006, and 2007

"5The Paperwork Reduction Act requires that all federal agency activities that involve
collecting information from the public involving 10 or more people be approved by OMB to
ensure that collection of this information will have a minimum burden on the public. See
44 U.5.C. §§ 3507 and 3508,
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provider surveys. A TMA official noted that TMA was unaware of any
external benchmarks that would be applicable to its surveys of providers.

Analyses of Survey
Results

Analysis of Nonenrolled
Beneficiary Survey Results

In analyzing the results of the nonenrolled beneficiary survey, TMA
representatives conducted yearly nonresponse analyses because the
averall response rate for the surveys was around 38 percent.’® To
conduct this analysis for the 2008, 2009, and 2010 survey years, TMA did
the following: (1) compared key beneficiary demographic characteristics
of respondents to those of nonrespondents (e.g., beneficiary gender and
age) and (2) interviewed a sample of beneficiaries who did not respond to
the original survey or the follow-up second mailing and compared their
responses with the original survey respondents. Because of budgetary
constraints during the 2011 survey year, TMA only compared key
beneficiary demographic characteristics of respondents to those of the
nonrespondents. The results of TMA’s nonresponse analyses indicated
that respondents to the nonenrolled beneficiary survey differed
substantially from the surveyed population in some demographic
characteristics. For example, the analyses indicated that retirees,
dependents of retirees, and dependents of survivors were
overrepresented in the study, and dependents of active duty
servicemembers, dependents of Guard/Reserve personnel, and
dependents of inactive guard personnel were underrepresented in the
study. Additionally, in each of the years in which TMA representatives
conducted follow-up interviews (2008-2010), they found some response
differences between survey respondents. For example, each year in
follow-up interviews of nonrespondents, they found these beneficiaries
rated their primary care provider and health plans more favorably than
beneficiaries who responded to the survey. According to TMA
representatives, they used a weighting scheme to reflect the survey

BOMB's guidance suggests that if response rates are below 80 percent, agencies should
conduct a nonresponse analysis. Such an analysis is used to verify that nonrespondents
to the survey would not answer differently from those who did respond and that the
respondents are representative of the target population, thus ensuring that the results can
be generalized to the population from which the sample was chosen.
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population proportions to correct any bias as a result of survey
nonresponse.

Analysis of Civilian
Provider Survey Results

In analyzing the results of the provider survey, TMA conducted a
nonresponse analysis because the overall response rate to the surveys
was about 42 percent. To conduct this analysis for the 2008, 2009, and
2010 surveys, TMA did the following: (1) compared key provider
demographic characteristics of respondents to those of nonrespondents
(for example, provider type and area) and (2) interviewed a sample of
physicians and mental health care providers who did not respond to the
survey, follow-up second mailing, or follow-up telephone calls and
compared their responses with the survey respondents. Because of
budgetary constraints during the 2011 survey year, TMA only compared
key provider demographic characteristics of respondents to those of the
nonrespondents. The results of TMA's nonresponse analyses indicated
that there are some demographic differences between respondents and
those who did not respond. For example, the analyses indicated that in
some years psychiatrists were underrepresented in the survey samples.
Overall, however, the results were consistent among the nonresponse
analyses and indicated little variation between respondents and
nonrespondents. As TMA used in the weighting scheme for the
nonenrolled beneficiary survey, TMA used a weighting scheme to reflect
the survey population proportions to correct any bias as a result of survey
nonresponse,
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The National Defense Authorization Act for Fiscal Year 2008 (NDAA
2008y directed the Department of Defense (DOD) to determine the
number of health care and mental health care providers that currently
accept nonenrolled beneficiaries as patients under TRICARE, DOD’s
health care program. For the purpose of this report, we use the term
“nonenrolled beneficiaries” for beneficiaries who are not enrolled in
TRICARE Prime and who use the TRICARE Standard or Extra options, or
TRICARE Reserve Select (TRS)." Specifically, the NDAA 2008 specified
that DOD conduct surveys of beneficiaries each fiscal year, 2008 through
2011. The NDAA 2008 also required that the beneficiary survey include
questions seeking information from nonenrolled beneficiaries to
determine whether they have had difficulties finding health care and
mental health care providers willing to accept them as patients.

For the 2008 fielding of the beneficiary survey, 91 questions were
included in the survey instrument. Over the next 3 years of the beneficiary
survey’s fielding, TRICARE Management Activity (TMA) used the same
91 questions and added these additional questions:

« For the 2009 survey fielding and beyond, TMA added Question #81,
which asked “When did you last have a flu shot?” for a total of 92
questions in 2009;

« For the 2010 survey fielding and beyond, TMA added two questions
(Questions #75 and #76) that asked what the beneficiary tiked and
disliked about TRICARE Standard and Extra, respectively, for a total
of 94 questions in 2010 and 2011.

In addition, for the 2011 survey instrument, “TRICARE Young Adult” and
*TRICARE Retired Reserve” were added to the response selections for
Question #2, which asked “By which health plan are you currently
covered?”

Following is the actual survey instrument from the 2011 fielding that TMA
used to obtain information from nonenrolied beneficiaries.

"We include TRS beneficiaries in our definition of nonenrolled beneficiaries because,
although they must enroll in the plan, they can receive care from network or nonnetwork
providers similarly to TRICARE Standard and Extra beneficiaries. We did not include
TRICARE Young Adult-Standard Option beneficiaries in our analysis because this plan did
ot become available untit May 2011,
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July 21,2001

Dear

We need your help! The Department of Defense necds your help in completing the eattosed June
2011 Health Care Survey of Dof3 Reneficiarics. Our mission s 10 provide beachciaries with the kighest
quadity bealth care that we can. ‘To accomplish this. we need to know whit we are doing right and what
aceds inprovement. We depend on you 1o keep us informed. By sharing your thowughts and feelings sbous
your health care experiencas. you can help 15 make heulth care better for ull beneficiaries snd their farmilies.
1f you have already comploted the survey ontine, we thauk you and please dissegard this leter,

This survey ssks about your experiesces and satisfaction with the health gare services yor have
received in the past 12 manth, You arc one of a few military beneficiaries whe have beon selected for this
study. You have been chisen as part of 3 scientific sample of health plan members. To get accurate results,
we reed o et amswers (om you and other people we ask 10 iake pert in this servey. We bope yon witt
ke the fime to answer these questions, Most pengle fiod it tkes only 15 minutes tr amswer fose sestions.

Of caurse, what you have to say is private. Your snswers will be part of a poof of information from
others Hke you. What you writc will be used only by this study. You may choosc o fifl vut this survey or
not If you choose mot 10, this will nof affect the benelits you get. Your responses are imporiant 10 us.
even if yan do tot recrdse yons health eare throngh the smilitary.

For youc convenience, you can also complete the survey vnfine by using the fink and password below.
Tt yous instaliation's server hlocks the survey sife, you can complete the survey ontine using 3 cisilian
imernet source:

wamsynovate.nevheadtisurveyi §
i
Puserwnrds 9999909

If yeus have questions about the survey, noed the survey sent io your new address or do not wish ta
participate, please contact the Survey Processing Center. You can reach them by email at survey-
dudq2@synavate.net; by catling 1-877-236-2300: or sending a fax to 1-ROL419.7681. Please refeccnce
your [D mumber, 12345675, 1o aif commupication.

For information about the legitimacy of the survey. please go to the TRICARE Wb site at
www tricare. milfipse/home and <lick on the List of Approved Surveys, The Dob Repart Controt Bymbol
for shis sucvey is RCS# DD-HAGA) 1342 . Thank yon for your tie and assistance in this very important
effort.

Sincerely,

Thosmas V. Witliams, Ph.D.
Director, Health Program Analysis and Evaluation Directorate
Qffice of the Assistant Secretary of Defense (Health Atfairs)/TRICARE Management Activity
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FCS: DD-HAA} 1942

31960

Health Care
Survey of DoD
Beneficiaries
JUNE 2011

TR C AR E
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According 1o o Pavacy Actof 1974 (Pubiic Law 93.579). e

Departmentof y
e of Uiy survey. Plesie 16ad i carefilly.

Authority: 10U8.C., Chapler 65; Section 706, Pubiic Law 102
484 E.0, 5397,

Furpose: This survey helps et poicy makers gauge benefiiary
5 00 provil

valuable inpat from benefciasas that wil be used 1o improve the
Mitary Hosth Systern.

Routing Ysos: Nose

Disclosute: Youniisy. Fafare fo espond wil nol rasult i any
‘panalty s ha tespondent. Howaves, makimam paiipation s

possite

YOUR PRIVACY

s survey s ONLY s 1o o s rowe ¥ o reered your v 5 w6,
don have Y e you reminCELs.

s

Seudback and sy rcas here TPIOVETIENSS 18 reased.

‘Dsfure sonding (e results 1 the Depsctment of Defense.

15 shared, Orly group statistics will be compied and reported. No
information about yo a5 a0 odvidst Wil be disclosed.

SURVEYINSTRUCTIONS

Answer 3 he questions by checking the box 1 e lef of your
answer. You afe sometimes 1k 10 Skip over soms guestons i ts
Survey. When this happons you will soe an arvow with 2 086 that
‘el you what quesion kb answer v, fhe s

Yes P GOTOQUESTION S
[« I

pat sven days. 1f e please
sendlo
Offoe of e Assstant Secratary of Dufense (Heatih Aflais)
TMAHPAE
o Synavate Survey Processing Cenler

POBox 5030
Chicoge, I 06804138

A5 an sigible TRICARE benafciary, plessa camplele this survey
¥ i

Plaase recagnize thal some specifc quastions about TRICARE
v, Jepending on you

o5,
pactcuies TRICARE program.

This survey s sbout 1he hastth care of 0 06rs whase fame.

it

oy that person. J you are nat e idresse, peass give I Survey

o it person.

1, Ars you Bre person whoss 19me appaan 07 the cover
fttor?

O Yes » GOTOQUESTONZ
O No > Ploase give fis questomare b tie porson
acdsssod on tro cover ket

coversd?
MARK ALL THAT APPLY.
Hiitary Heaith Plans

TRICARE Prime {inchufing TRICARE Prima Ramole ar
TRICARE Overseas)

TRICARE Extra or Standard {CHAMPUS)

TRICARE Plis

TRICARE for Lite

TRICARE Supplernesial insurarce

TRICARE Reserve Select

TRICARE Retred Reserve

TRICARE Youog Adul

Corttawed Heath Case Banaft Program (CHCBP) {3
COBRAJike premivm-based health care program)

ocopoonoe Q

§
i
H
2
H

Medicare

Federd Erployoss Hedith Benet Prograr {FEHEP]
Medicaid or olter state hoalth hsurance.

A cralizn HMO {such a5 Kaiser)

Qiher civiban health insurance (Such as Bive Crossy
Untorred Servins Fanly Hoalth Plan {USFHP)

The Veterans Adminisation (VA}

Government beath insurance o a county ofver han
he US

Not sura

0 Dooooooo
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3 Vinich health ol it oc most of your buakth 5 i N
care Inthe last 12 manina? g ’ v
MARK ONLY ONE ANSHER. MARKALL THAT APPLY.
O Yrroughmy curent amgloger
O TRCARE Prime
b 0 Theough COBRA from my prerdius entpioyer
O TRICARE Exvaor Stanted (CHAMPUS) T1 Thoogh efrenent v om my i sloer
3 TRICARE Phs 4 s vt
O TRICARE Resorve Salect 8 Throgh ESS“RZ o3 ey e e et
© TRCARE Refied Roservs fliiouh F
O TRICARE Young Adut €1 Tvough trament coveragsfom oy merbers
T Contiued Health Care Henefi Program (CHCBP) o ool
COBRA-He proriuit-based heath coe v O S
ogh snather crgizalion
€3 Metiowe (may itchude TRIGARE for e D1 Toonth s govmrmert pogam
O Federa Employess Heatth Boneft ngrmn (FEHBP) O Do e ouemment pog
€3 Mesdcost o other tato hoalth s
3 A owian HMO (such s Keiser)
£1 Othor i heatthinurance (such as B Crose) n "
T Unilrmat Services Famiy Hoath Plan {USFHP)
£1 The Vetvans AdminisTaton [VA} G Yes
a Gevemmm health insurance from & country offer than O No *¥ GOTOQUESTONS
dois
o
o leusaaﬂy?sﬂ!hp\wmihe]aslﬂmmm ¥ 6o 8. Ars you alone covered of are you and ofhers.in your

TOQUESTION S

Fo the renaindes oS quastionnir, ihe o fsals plan refers
ot plon you indcate i Cradstion 3

4 Howmany mantis or years | "
heaith plan?
O Lesstn§ monins
O Bopto 12 months
O 12upo 2 monts
£ ZwpbSyeas
£ 5upb Wy
O 100 more yoars

s - -
through thei job or a famlly member’s job, Bhrough
COBRA, o through retirsment covarage from 2 provious
fob, o from some other group. COBRA lets beneficiarins

Y

paytokeep
theirjob

Do you have the opportunity to obtsin civilian health
insurance for yoursel! through scme civifan groupT

11 Yes
£ o B GOTGQUESTION

-

T1 4000 am coverad
L1 tand af inas! ane oihey pesson in sy household are
covered

Have you used TRICARE for 30y haalth cars {not including
for prescription drugs) In e past 12 months?

E1 Yes¥ GO TOQUESTION 14
o fo

. Wity hiven't you used TRICARE?

MARK ALL THAT APPLY.

¥have 3 greater choice of doztors weth my civiian plan
My persoral doctor is not avalabie to me tough
TRICARE

My TRICARE reqular doctor i o onger avaiobia o me.
My TRICARE speciolistis 00 Jonger avalabla ta e

My preferred doctors do not accep! TRICARE

Vprefer viian hospitls

There are to milary facities near me

s o v 0 ars soamy TRICRE docir
1get beter cusiome senscg with Givilan plans

TRICARE bevefis are poot compared to my civian plan
i easicrforme 10 get care tvughmy civian plar
10 riotswant 1o gay the premiam fos TRICARE

1y Sess for v care than | wouid for TRICARE

[ have ot noeved heallh care

Another ason

aQauoouoeouan oo
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i iary Survey

e you g0l when you steyed overight n 2 hospital. G not
nciute the imas you went fo danial care visits.

41, A personal doctor or fures s the haalth provider whe
knows you best. This can be a geosral doctor, 8 speciafist
doctor, 1 nurse practiloner, o 3 physician sasistant, Do
ink of as your

oraurse?

o Yes
£1 No -+ GOTOQUESTION 18

8

sing any pumbes from 0o 18, where € 3 the worst
‘personai dactor of furse possible, and 10 ts the bast
‘parsonal dactor or nurse possible, what number would you
e 10 rats your persanal doctor of aurse?

15, Where is your personal toctor or nurss located?
MARK ONLY ONE ANSWER.

0 Aty faciity~ This inchdes’ Nedtary clne, Mitery
hospital, PRIMUS civic, NAVCARE ditic % 6070
QUESTION 13

‘A chfan Tackty - This iciues: Docte's ofice, inic.
Hospital, Civian TRICARE conmactor

Undormed Services Family Health Plan facity {USFHP)
Veterares Affairs (VA) cinic or hospital

1do oot have 8 parsonat doctar of nurss

oo a

In the fast 12 monthv, did you try t6 find # paryonal doctor

a Yes
O No F GOTOQUESTONZ0

20w 1 doctoror e s . meuchahpmbhn,Xh:\y,::':loﬁwdmwn_!hbh
1
a2 £ Adigprotiors
o3 o Asmal problem
o T Notzpiobiem 60 70QUESTION 20
o8 Whatis By
av 18
£ per or murse ata relbary
a9 MARK ONLY ONE ANSWER.
T 10 Bastparsonabtactor of nsse passbis
O {dont have 2 persanal doctor o rurse I3 The miftary facikbes neat e have downsized or closed
3 Thowaitfor an appointent at the miltary Featment
5 . facities near o i oo ong
g ¥ you a rmiitany Eaciifes e At
of mursa? g s
O Loss than 15 mindtes T3 Tnestall a the miitary leatrent frillies near me are ot
O 1hic Wminules halgfos courteaus )
O 3t minctes 1080 minvies {1 hour) 3 1 iave o probiers commusicating with dociors) atthe
O 8 minvies fo 00 minutes. miltary eatment fardties
T Angthet reason

£3 9 winutes to 120 minules (2 hours)
L3 More than 126 mingles {2 hours)

. D
You ained ths health pian?
L1 Yes¥ GOTOQUESTIONT6
a N

20, I your parsonal doctor of purse a cvilan?

o vos
O No P GOTOQUESTIN 23
D Lo not have 2 personal dactor ot pucse. ¥ G070

15 o sian, Y 2, The emade up of
i sy, was  to gat & peesonal doctor of nurse you are doctors, clinics, howpitas and ofher hexith care providers
Mp"gy with? gt e g ' ‘whic am part of DoB's preferred provider pool. s your
partof the
O Abigpotien provider natwork?
T Asmail prodlem o
(3 Notsproblem (a5
- o N
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ppendix i iary Survey
22, Weatis th 25, i the tsst 12 morths, how much of  prabiem,  avy, a3 X

1o sea?

MARK ONLY ONE ANSWER, 509 2 speciallet st you neadedto sec

11 Famiy bedicine os Genorat Practioner g il

O inemist D o

Q Do Ot ckin neod a spociatistis e last 2 mens

1 Geatican or Geriatic Nurse:

O Provetve Medicine

€ Hurse Practtonsr or Physicin's Assitant 27, Inthe tat 12 months, o you see a spactaliet?

0 e spoctly oo

. vihe last 12 months, how much of a problem was & fo find
8 personal doctor of nurse whn would actept TRICARE?

£ Abgpoblem
£ A smal provlem
£5 Holaprodien P GOTO QUESPON 75

darctor wha wauld accept TRICARE?
HARK ALL THAT RPPLY.

sl
o
]
o
o
a
o
o
o
a

Travet distance o ong

Prablems communicating with doctes
Docists} ot taking any pew patents
Doctorfs not iaking new TRICARE patients
Dostos} ot accepterg TRICARE paymeots
‘Coutd not find the specialy §wanied

D mot ke doctorts)

Wait lor 30 appoemiment was koo ong

Couid it i information about docters
Gines

0 Yes
£ Mo ¥ BOTOQUESTION38

y

et inthe fast 12 manths. Using gy sumbar trom 0
10 18, whove O i the worst speclaiist possible, and 10 is the
bast specialist posaibie, what numbes would you use to
vate the speciabist?

0 Wors! spopishst possitie
i

16 Bestspecialist possible
{dide't see a specialstin o Tast 12 monts

pooooooauaos
@ m s o mwr

i you
saw most in the past 12 months?

O Less than 15 mioes
sental dsis O 5% 30 mnges
o O 31 ainutes o 60 minutes {1 howr)
O 61 minvtes 1 90 minctes
25, Specialists are doctors ke surgeons, heart doctors, T 91 miutes 1 120 miwtes {2hours)
gy sk dectors, i O Hiore ian 120 minates {2 hours)

o0 area ot health care,

i tha Tast 12 months, did you or your doctor think you

nseded o 308 # specialist? 0. Infhetast 12 months, did you seea clifan spechlist?

a Yes O Yes

O o+ §070QuESTIONZ €1 Mo > G070 QUESTONY
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1 iary Survey

an

in the lest 12 month, was the civliian spociakiat you saw
‘mast the same doctos 28 your parsonal dactor?

i3 Yes
0

. i tha tast 1 manths, was the civifiun speciafist you saw

most part of the TRICARE chvilian provider natwork?

O Yes
3 No

. ¥ the ast 12 months, what was the specialty of the chiien

svecialist you sawmont?

36, Inthe fast 12 mronths, oid you cal # doctar’s office o link:
Surtng regular offis hours to get haip or advice for.

37, tnthe fast 12 manths, when you called doring regular office
‘hours, how often did you get the hetp or advice you
neeged?

g
o
0 Usly
o
=3

‘yourseit?

o Yes
T Mo P GOTOOUESTION3X

GAD-13-364 TRICARE’s Access to Care Surveys

MARK ONC Y ONE ANSWER. 1didn'tcall o help or adwos during requiae oifice hours in
O Sugon e ast 12 months
O Cardilogist heart doslor]
o Alergist
€ Deanalologist {skin doctor)
O Rreurnatologist {specialst o e jicts)
o i ) z 38. 10 the last 12 months, did you have ma ifess, injury, of
3 Crelogist{specialist of the winary ract and male condition that needed cars ight away in a clinic,
reprotucive sysiem) ‘smergency rmom, of doctor's offick?
€3 Croogs! fcancer speciaisi
3 Ortiopedlist {speciafst f the bones. muscies #nd theit B ves
coonacted tivsues) O No ¥ GOTOQUESTION#
€ Ear, aose and throat speciaisl
i1 Otstelrician/Gynsooiogist
T Opntainokgst 32. T the tast 42 months, whan you naeded cars right away for
SR an finesa, injury, or condtion, bow often did you get care
28 3000 28 you wanled?
o 3 Hewer
3, 1 the st 12 monthe, how muich of » problem vas it to find 8 Comtimes
2 doctor with this specialty who would acept TRICARE?
Q Usuaty
oA jern 0 Alys
5] A:wggc:wm T |t need cave right away for an Hoess,irjry of
O Notapeoblem # GO TO QUESTION 38 condifon i e fast 12 months
2. " 40, I the l2st Y2 monifrs, when you nesded care vight away for
Who would acoept TRICARE? an tnes, injury, or Congition, how long Bk You usually
MARK ALL THAT APPLY. 2 provider? ¥
3 Traved disiance tou long O Sameday
T3 Probles convnunicating With doctor O tdy
T Docters) s taking any new patierés D 2aws
I3 Duciors) nat iaking rew TRICARE patients O 3das
3 Doctads) not accepting TRICARE peyments o A7days
O Couid ot foxtthe speciky ) wartad T Blsdas
€1 Did ot ke dontods) T 15daysor longer
T3 Waitior an appointment was too lang T fdin't nped care sight away for an Biness, smjury of
£ Couid mot fird information about doctoes conditon n the st 12 monts
0 Omer
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H tary Survey {

A 2 apecialist
doctor, & nurse practitioner, a physician assistard, n rures,
o7 anyone eiss you wousd ses for heaith care.

In the kst 12 manths, not courding the Umes You nseded

&,

i you make sny
with 3 doctor o ofher heatth provider for health care?

o e
O No B 6070 QUESTION#

42 tnthe last 12 mnths, not counting times you necded
ek cars sight away, how often did you get an
appolatment For heaith care 25 3007 28 yau wanted?

£ News

LI Somelimes

O Usualy

a

o

Aways
had o appointments in the last 17 months

IS
s

o the Gxet £2 months, 1ot cousting the times you necded
health care right away, how many days did you usually

848 days

15306255

31 doys or oegar

+had o appoinments i the ast 12 montis

45, inthe last 12 months, {pot counting times you weri to sn
ermatganty 100m), kow many times did you go a3
dustor's office ot glinke fo get care for yoursali?

Nons ¥ GO 70 GUESTION 38

o

2
3
N

5w9
10 o7 Arore.

gouoann

&

To ttw inst 12 monti, did you o¢ & dostor belisve you
‘nendad any cary, sty o treatment?

o Yes
13 No ¥ GOTOQUESTION4S

£

. Inthe last 12 months, how much of & problem, if any, was It

neconsary?

T Abig proden

0 Asmal pabiom

D tofaprotiem

L1 1hot no wsis s e ast 12 months

8. Inthe last 17 months, did you need appeoval from your
health plan for any caes,tests, or trestmant?

0 Yes
£1 Mo D 60TOQUESIONS

B

i the kst 12 monttes, how masch of & problem, if any, were
delays in hoakth care while you waited far appravel from
your healths plan?

O Atigpodem
G Asmah prodlem
£ Notapeotiom
44, inthe last 12 months, how many times did you goto 20 £ 1hat ho vists in the last 12 months.
amprgancy coom to get care for yourself?
Q Nowe 0. intho st 12 monthy, Fow often wers you taken fo the
oot exam room within 15 minutes of your appointment?
g3 o e
a: O Somstmes
a 309 o sty
o s
Toormore 1 bad 1o visits it e ast 12 months
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Appendix Hi: Beneficiary Survey Instrument

51, the fost €2 monih, how often i offce staf{t & 56, 1n the st 12 mankh, how uften did doetors or ofhet heatth
Goclor's offick of clinc treat you with courtesy and providers sgand enough ne with you?
et O News
o ews QO Somelioes
B Somemes 13 Ysoaly
O Usually 0 Aways
o Ay T thatm visisin Belas 12months
1 i 0o visls i e bt 12 ronts
L3 10, heatth
d 10 possible, what
52, 1n the fast 12 monthe, fl o
doctor's office or clnic as haigfal a% you ought they a5t 12 months?
should be?
O G Worst hoahth care possite
O Newr ot
O Someimes a2
O Usilly o3
o aap o4
1 thad no visits in e last 12 months os
=3
a7
a4
53, (0 hs last 12 month, haw often did doctors of other heatte o
providers fistn carghully fo vou? O 10 Bestheakthcare pssivl
O Hadnovists i e ast 12 months
O N
O Sometimes
g Usually 56, Jnthe fast 12 months, where did you go most often for your
0 Mus berkh care?
O Thatnavisis in he fost 12 monts
SARK ONLY ONE ANSWER,
3 Amittery oty - T inches: Mktary ciri, Mitary
haspiat, PRIVUS clink, RAVCARE chinic
54 ntha st 12 months,how ofen i ockors o s beaith 1 Aoty T e Dok
b Hospital, Crdtan
O e 1 ndorot S eyt P ity U5}
O Sometmes 1 Veterams Alairs (A} i or
O sy o lm\bmnec(mweaweaaﬂza\mmmwﬁz
O Avays months
T Hhad fvisiss in the fast 12months
55, I the last 12 months, o often did doctors or other heaith
providers show respact for what you bad o sav? 59, Inthe ast 12 morths, did you need any troatment of
O Newr counseling for 2 parsonat or iy probiern?
O Sometioes o ves
O Usually 1 Na % GOTOQUESTION 7
O aways
€1 thad novisisin e ast 12 monts
8
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H: iciary Survey

80, o the fast 12 months, what type of provider 4 you wagtts
see mostfor this treatment o7 counseling?

MARK ONLY ONE ANSWER,

Prychologist
Psyohiarist

Heala health counselor
Marriage of family therapist
Your personal docloe of furse

oopooonnn

Cther
Qont know

. to the fast 12 months, id you reccive treatment or
caunsaling for 2 pecsonal of famity problem?

£ Yes
£3 No b GOTOGUESTION 5

B

I the last 12 months, 6id you recalvs this trestment o
‘counseling from & ghiian provider?

0 Yes
O No > §OTCQUESTIONS4

b4

. In the last 12 months, did you recelva this trastmant or
i in YRIGARE"

£ Yes
aQ Ne

. it the Laat 12 montha, what type of provider did you see.
moat often for this treatment o counseling?

MARK ONLY ONE ANSWER.

Mental health counselar
Maciage o iy herapist
Your gersonat docior o murse
Ofer

Dornthnow

gapoonoon

&

T the fast 12 manths, how much ofa problem, i any, was It
)

g
yout heaith plan?

O Avgpobien
o Asmal praviem
3 Nolaprodiem B GO TOQUESTIONST

66, §1 the kast 12 months, what problems did you encounterin
finding traatment or counseling?
MARK AL THAT ARPLY.

Travel distaoce 100 105G

Problems communicating wih doctoe

Doctils) or coselonl) not Laking new patients
Dhocix(s) of coumisaloes} oot ladng hew TRICARE

oo
Docke(s) ot counsalorfs) et actepling TRICARE

paymon
Coukd ot find the specialy wanted

D3 ot e dociorts)of caunsclons)

Wit ot an appoiniment was oo fong

Coue ot ind inkomaion 2ot Goctos of caunselors
Other

aouoo ooooan

z

1 4he Last 12 months, did you nesd traatment of
counseling right avay?

a Yes
£} No % G0 TOQUESTIONSY

2

Inthe lavt 12 manths, when you noaded treatment or
" Yo

¥oon u3 you wented?

O Newsr

89, 5 the ast 12 months, did you need approval for any
reatment or cousseling?

Q Yes
T No F GOTOQUESTINYS

1 the fast 12 morths, how much of 2 problerm, it any, wers
delays in troxtment or counsaling whiie you waited for
approval?

O Abig problem

O Asmabprobiem

T Kotaproen

intormation of hetp aborst treatmant or

a vyes
B3 No F GOTOQUESTONTY

. Inthe ast 12 months, did you cal cusfomer servicw fo get
counneling?

®

0 the Sast 12 months, how much of a protilam, it any, was

service?

0 Abigproblem
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y Survey

73, Using any number from 019 10, whese &5 the warst
trwatment or counsefing possible, and 0.1 the best
tresiment or counseliog possible, what number would you
wse 1o rate 3l your trastment or cousisaling in the last 12
montis?

Worst reatmest or counseling possidle

fa+)

[
1
2
3
4
5
&
7
B

g
10 Bostraatmanl of counsedng possible

| '} coogive troatment or counseing in he fast 12
months

noouoooans

76. What do you disliks sbout TRICARE Standard and Extra?
MARKALL THAT APPLY.

v a beter choics of dociors Wi civian pan han
wih TRICARE

My predeirod pessonal dociot s ot avaiatie o me
tough TRICARE

ey aboutosing aoress 1 Civiian coverage

g0l betse custormar senvice wits civban plans han wit
TRCARE

tis easior o got G trough a diviian pian 130
TRICARE

The premium i TRICARE is oo tigh

Capays and daducties cost more fough TRIGARE than

ol B T v [ o 1 S R = §

acisat plan
TRICARE benafits are poos compaiad (0 3 civiian plan
Other —

eded fo

i 22ith ol ngivdss your good bealth o prsvent a hikure megicsl problem. A
By teslth plars, ¥ ¥ ohysical i
cestion 2. o,
74. Using any numbar 10,40, whers Qs 7. When did-you iast have # biood pressice readiog?

and 10 ible, wh
‘number woul you use o rate your health pian?

0 Worst hesith pian passivle

1

ooopouoRoon
e

0 Bestheath plan possidle
Evenif you do rof use TRICRARE Stondars of Extro, we'd e to

civikan plans.
75, Waat do you ke about TRICARE Standard and Extra?
MARKALL THAT APPLY,

T3 1 have 2 better chouca of docturs wih TRICARE than with a

ovifan plan

€3 My proferrad parsenat doclor is aaly avaiiable to me

thiough TRCARE

T3 wanttone sure | can abways sk mifary heath cara

1 Iget betler customes service with TRICARE than with

Guiban plans

T his eaver o get care trough TRICARE than a civllon
fan

o

o

o

o

The premum lor TRICARE is Sower tha the premmiam for
Gvilan coverage

Copays mnd decuctbies cost less hvough TRICARE then
aavilan

Giviian banits ava poos compared to TRICARE

£ Less fuan 12 months ago
1t 2yeas a0
O Hore than 2 years ago

78 Doyou know Hf your blood pressure 1 100 high?

£ Yes.tistoohgh
£ No, s not fon high
Ton know

75, Hava you ever smuked #tfewst 00 cigarettes in your entira
We?

a ves
o ko F GO TOQUESTON 31
O Dontioow > G0TOQUESTION 82
0. Do you row smoks every day, some days or not at aif?
O Everyday
0 Somed
O Htatzh > GOTOQUESTIONE:
O Contioow + GOTOQUESTION 12

. It last 12 months, on how many visits Wera you
advised to quit smaking by a doclor o other heakh
provider n your plan?

Hone

1wt

2iodvas

o9

10 or s v

Thad 00 visits i e tast 12 menths

acoopo
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Appendix il: Beneficiary Survey instrument

82, When tid you lat have a cholastarl screaning, hat . 2 TR
¥
O Lesshan 2 months ago 88, In generat, how would you e your oveeali health now?
O tio?ymas o
OO Hore tun Zbutless tan' years ag0 0 Excient
T Sormoeyous O Ve goos
D Never had & cholesterck screeving ° Good
o far
1 Poor
83, When did you last have 2 shat?
O tessthan 12manths ago = ;‘pa’mmmcrnammm‘? ' o
O fo2pasap
O More than 2 yeses ago £ Yes
O Novertad 2 st a %
3 femate? 90, What s the i ¥
B4, Aroyou male or . !
0 QUESTION
g g oo o ypens
£ Soms bigh school bt 6 ot gracie
0 High schoot gadeato ot GED
95, Wheo did youtast heva 1 Pap amear fest? €1 Some collga or 2-yeat degen
O dyex colege gramale
O Wit helast 12 monins o
5 e E3 oce than A-yoa solega degioe
I3 More than 3butoss 1han § years a0
O Sor mare years ago 31, Are you of Hispanic or Latino origin o descent?
3 Neverhad 3 Pap smeax oot Mk N ot SparishMisparicf ot
€3 No, ol Sparish, Hispari, or Latoo
B, Aveyou under 3g0 407 €1 Yes, Mexican, Mssiean Amesican, Cricano
O Yes> GoTOQUESTONSS £1 Yes. Puero Rean
R I Yes, Coban
D Yes, oher Spanish, ispanic, o Lalino
o 22 Whatls your ace?
mammography? ork ONE OR MORE races Io ndkate Wil you corsider
raolt
O Vi e oot 12 moms yourzotiobe
O 1h2yasamo 0 whe
D1 More than Zbutess than § yoars 0 Q Blach or Aican Americon
D Sormoce years a0 Q Amedcan iz or Assks Natve
L3 Nevix had 3 mamenogeam Q Asan (0.9, Asian indian, Chinase. Filpino, Jupaoess,
Korean, Vietnamese}
£1 Natve Hnwaias o olher Pacifc stanor e.g, Samean,
Guamanian, o Chamoro)
1
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14 iciary Survey

98 Whatis youcsgenow? Quastions abouths sucvey?

D XN

O %4 Emai. survey-dodqa@ynovate.nst

0 3o

0 4505 Yol fse piione i the US, Puerto Rico and Canada)

I3 S5t54 1-477-236-2390, avaitable 24 hours 2 day

o shnn Tollhes tax i the US and Canadal. 8004067691

O oroder

Whes caling o wriing. pleass provide your name. xcress, and the

84, Which it rrmber above you address on the enveiope:

Tamily's (2010} totelincome from all sources? Yous best

estimate wouid be fine.

0 Lo than$10.000

T $10000t 524,908 Queations stsout gour TRICARE covweage?

O $250000 4950

O S5050 10374999 For sadiianal ormation on TRICARE, o i you are not sure sbais

£ $7500039.%9 your benafts, ot you dofvt have 3 prEary Care anager; ok

[ 310000010 $124.900 the TRICARE Servics Canler in o 10gion:

O 312500010 $145359

O $150000 and sbove Noah: 48774742273

O Desthnow South: 1-900-444-5445

Yiest 18688749378
THANK YOU FOR TAKING THE TIME TO COMPLETE THE Outsid e US. 12687778343
SURVEY) Your generons contibuton wit greaty ad efeorls
unpeove the heath of ow ity community. The wedsia i
wwwtikcare miicontactus
Returm your survey In the postage-paid anvelops. Hithe
envelope s masayg, please send 1
. Vetorans: Contactthe US Department of Velesars Affars al

Ofice of the Assisian ¥ d 1 o g

THAMPAS

clo Synovate Survey Processing Centes

PO Box 5030

Chicago, I 606804138
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Appendix III: Survey Instruments for Civilian
Physicians and Nonphysician Mental Health
Care Providers

The National Defense Authorization Act for Fiscal Year 2008 (NDAA
2008) directed the Department of Defense (DOD) to determine the
number of health care and mental health care providers that currently
accept nonenrolied beneficiaries as patients under TRICARE, DOD’s
health care program. For the purpose of this report, we use the term
“nonenrolled beneficiaries” for beneficiaries who are not enrolled in
TRICARE Prime and who use the TRICARE Standard or Extra options, or
TRICARE Reserve Select (TRS).! Specifically, NDAA 2008 directed DOD
to survey providers each fiscal year, 2008 through 2011. The NDAA 2008
also required that the provider survey include questions seeking
information to determine (1) whether the provider is aware of the
TRICARE program, (2) the percentage of the provider's current patient
population that uses any form of TRICARE, (3) whether the provider
accepts Medicare patients, and (4) if the provider accepts Medicare
patients, whether the provider would accept new Medicare patients. DOD
implemented two versions of its provider survey, one for physicians,
including psychiatrists, and one for nonphysician mental health
providers.?

For the 2008 fielding of the civilian provider survey, 11 and 12 questions
were included in the physician and nonphysician mental health provider
survey instruments, respectively. Over the next 3 years of the civilian
provider survey’s fielding, TRICARE Management Activity (TMA)
generally used the same questions, but made the following adjustments
to the survey instruments:

« Beginning with the 2009 fielding of both survey instruments and
beyond, TMA adjusted Question #1 which asked the provider whether
they provided health care to patients in an office-based practice (for
physicians) or a private practice (for nonphysician mental health care
providers) so that a “no” response would no longer instruct the
provider to stop answering the survey at that point. Instead, the

'We include TRS beneficiaries in our definition of nonenrolled beneficiaries because,
although they must enroll in the plan, they can receive care from network or nonnetwork
providers similarly to TRICARE Standard and Extra beneficiaries. We did not include
TRICARE Young Adult-Standard Option beneficiaries in our analysis because this plan did
not become avaitable untit May 2011,

“Nonphysician mental health providers include: (1) certified marriage and family

therapists, (2) mental health counselors, (3) pastorat counselors, {4} certified psychiatric
nurse specialists, {5) clinical psychologists, and (6) certified clinical social workers.
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ix Hiz Survey for Civitian
Physicians and Nonphysician Mental Health
Care Providers

revision directed the provider to the newly added Question #1a that
asked the provider what type of practice they were in (if they
answered “no” to Question #1).

« Forthe 2010 and 2011 fieldings of the physician survey instrument,
TMA also adjusted Question #1 from “Does [the provider] provide
treatment to patients through an office-based practice?” to “Does [the
provider] provide treatment to patients through private practice?”

Following are the actual survey instruments from the 2011 fielding that

TMA used to obtain information from physicians and nonphysician mental
heaith care providers.
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Appendix Hi: Survey Instruments for Civifian
Physicians and Nonphysician Mental Health
Care Providers

OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
HEALTH AFFAIRS

HAGEMENT ACRYITY
HEALTH PROGRAM ANALYSIS.

UNIQUE ID June 24”2011

FOR: {Tilte] insert Provider Name]

Street Addross

City, State, and 2ip

Doar BILLING MANAGER for [Titl] {tmsert Provider Name],

Helio! The physician named above has been selected fo panticipate in & very important survey etfort. In support of U.S.
mititary men and woraen, Congress has directed the Degartmant of Defense to survey civilian physicians across the U.S.
to datermine whether mifitary service mesmbers and thelr famifies have access to the health care they need. A substantial
amount of health care to service members and thelr families is delivered by private, civilian physicians tike [Tile] [Insert
Provider Name), and we nead your halp.

We ars asking you to please answer the questions on the back of this letter on behalf of the physician above and
waturn it withio five days. Thare are several ways to complete this survey, which should only take five minutes of your
fime:

« Compiete the survey on the raverse side of this lettar and return it via postal malt in the enclosed postage paid envelope
+ Complete the survey on the reverse side of this letter and fax it 1o 1-800-585-9446

« Complete the survey on the internat at the following URL: hitp: /ey, dodey08 com
Your uniqus login name: xxnocxx Your unique PassworS: X0000K

Ve recognize tha there may be more than one provider in your office and ask that you complete the survey for the -
provider listed above. 5ince we may survey more than ong provider in your office, please compieta asch survey for the
appropriate provider named abave. It you are nol the apprpriate persin 1o answer these questions, please pass this on
o the parson in your office mast familiar with the [Title] finsert Provider Namef's billig and insarance.

“Thank you in advance for your cooperation and help as we examine this important issue that impacts our American
service men and women, If you have questions aboit this survey, please call Synovate between the hours of 8AM and
5PM Eastern Time at 1-800-228-6764,

Sincerety yours, f

——
Thomas V. Wiltiams, Ph.0D.
Diroctor, Heatth Progrant Ana!ysls and Evaiuation Directorate
Office of the Assistant Searetary of Detense (Health Affairs) TRICARE Management Activi
SURVEY QUESTIONS ON REVERSE SIDE
We esfimate i survey willlshe an average five {5) miyies & complete, incluting e tme fof rewewing structions, geting the needed data, and
mwm and g e suvey. Yoo may send timale ot any other 35p y, inchuding suggestions for
of Defense, Washington S , Executive Services Directorate, Information

Hanagement Divison (OMB Nurmbar 0720-0031). The OMB tumber above is usenty vald. an yos are ot requiod o espond,uness tis
cumber i dpayed. Tis O DoD survey may b confimed at e TRICARE webste it care mitaabooms, cick o he Litof

. and find “Survey of Civiian Providet Acoeptnoe of TRICARE Standard."

PRIVACY ACT STATEMENT

Ammbm?mAdM!DN(PMhWQ&SM

Please read carefuly, Authorty: Saction 71 At nﬁmlNthmYeav""”' Low (PL) 10181
P by Congress, ti : ) TRICARE heatt po 2
TRICARS B mpe iary System.
‘ermited under S1.5.C. 552000 of y
Disclosure: " penaty spon, Howee, msimuns
aged : i .  nofice & nuirbes on B this number i y
ngw it ye fing ¥
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Appendix lil; Survey instruments for Civilian
Physicians and Nonphysician Mental Health

Care Providers

Q1. Doos {Title] {inswnt Provider Mame]
‘provide treatment 1o patients through privets
Rractios? {By s we mean that the provider is working
in a satting where heishe can decida or influenca the
decision regarding Which nsurance
 accepl)

Tves iGotol?)

03 No, dous not provide ireatment, or has retired>
{Thank you, please el the questionnaire)

£ to, ool in private practice ¥ (Goto Qta)

Gta, What typs of practice is [Titie] [insart Provider
Name] in? {please choose one)

O Govemment, Federat, State or other municipably

{3 Schooi, Liniverstly or other academi institwion

T3 Hospita staf

LI Contrastor providing setvices exclusively to

govemment clients

13 Rehab Facity, Nursing Home, or Homs Health
Provider

L Closed Panet HMO

8 Other

Q2. ts [Tile] insert Provider Nawe]
awans of the TRICARE heath care program?
O ves
Cine
T 10on Kaow

3. As of toduy, is [Tile] [insert Provider Nama]
x cantracted metmber of the TRICARE network of
‘health care providers?
L1 ves
Owe
L3 1 Dosst Know

04, As of today, s [Title] [insart Provider Name]
new TRICARE Standard|

accepting patiants?

{no (G ta QS)

L3 Yes, on a ciaim by »{Goto 06}
claim basis only

L3 Yas, for alf claims »{Gotc6)

13 + Dunt know F{Ga o Q6)

spsRRTIOn

Q5. i you snswered "no" to Q4 above, why is.
fTitie} finssrt Provider Name]
not acrepting new g patients?
Pinase list il the reasons, If you need additional space,
please inciude a separate sheet of paper.

Q6. What percentage of patients seen by
{Title] {insert Provider Nams]
wse any form of TRICARE? § unsure, please write
down yous bast guess,

£ None: Dr. finsen Last Name] has nia TRICARE
patients

o e RN use 50ME for Of TRICARE
L1 pontknow
Q7. Does [Titie] finsart Provider Name}
‘secept any Medicarn patients?
O ves
Cne
T3 1 Dosrt Know

08, An of today, is [Titie] insert Provider Name]
aceepting fiery Medicare patients?

L3 ves 3 Yhank you, please refum
the questionnaire
O o S(Goto 08}
O iDontknow  NGoto 010}
Q8. # you answered “no” 15 Q8 above, why is
{¥itle] [inoert Provider Name}
notaccepting new Medicare patients?

Please fist ail the reasons. H you nead additional space,
please inciude a soparate sheat of paper.

Q19 Doss [Title] finsert Provider Name}
accept any insursnce plana?
O ves
Do
Q1. As of today, is [Title] finsert Provicer Name}
accepling any now patients?
0 vos
O Na

L3 10om Know

Thank yous for taking the fime to completa this survey. Fiease put this in the enclosed postage-paid envelope and ratum it to
the Survey Processing Center or fax the survey to Synovate at 1-800-685-3446. 1f you hava any questions about TRICARE,
its specific health pians, or the benefits it provides, pease visit the TRICARE web site af waw tricare,0sd.mil or assistance.
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1 Survey for Civitian
Physicians and Nonphysician Mental Health
Care Providers

OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
HEALTH AFFAIRS

TRICARE WANAGEMENT ACTIITY
HEALTH PROGRAM ANALYSIS AND EVALUATION DIRECTORATE

[Unique Providar 1D Number] .
FOR: [Titie] finsert Provider Name) dune 24" 2011
Strest Address

Ctty, State, and Zip

Dear [Title] {tnsent Provider Name],

Hello! You have bean sefected to participate in & very important survey effort. iy support of U.5. mitary men and
women, Gongrass has directed the Department of Defense to survey civillan mental and behaviorat healih care providers
acioss tha U.5. 10 determine whether military sarvice members and their famities have accass to the care they need. A
substantial amount of mentat and behavioral heallh care provided to our miltary and their families is defivered by private,
civitian providers like yourself, The DaD has contracted Synovale to conduct this survey.

We are asking you {o please nswer he questions on the back of this latter and retum it within five days. Wae suggest
that the survey be completed by the person in your office who is most knowledgeable about biling and insurance. We
recognize that there may be more thars one pravider in your office and ask that s survey be compieted far the provider
listed above. There are several ways to complete this Survey, which should only take tive minutes of your time:

Complete the survey on the reverse side of this letter and return it via postal mail in the enclased postage paid envelope
Complate the survey on the reverse Side of this feftar and fax it 1o 1-800-585-9446

Complete the survey an the interriet at the following URL: Ailo/www.dodeve8.

Your unigue login name: XouooxE Your unique password: 0OXXXKX

.

Yhani you in advanes for your casparation and help &s we examine this important issue that impacts our American
sesvice men and women, i you have questions about this Survey, please call Synovate between the hours of BAM and
6PM Eastem Time at 1-800-228-6764.

Thomas V. Williams, Ph.D. «”
Director, Health Program Analysis and Evaluation Direstorate
Office of the Assistant Secretary of Defenss (Health Affaits) TRICARE Management Activity

SURVEY QUESTIONS ON REVERSE SIDE
Wie estimate this survey wil take an gverage five 16) minyles lo compiete, wrcluding the Bime for reviewny instiucons, getting the needed data, and
completing and reviewing the survey. You may send comments regarding our estimate or any offer aspect of this survey, including suggestions for
g it fo 3 ices, E) fices Directarale, inforation
Managerment Division (OMB Number 0720-0031). The OMB number above is currently valid, and you are ot regquired to respond, unless this
mmber is displayed. This Official DoD survey may be confimed at the TRICARE website hhip:/fweww iricare milfpae/omel, click on the List of
Approved Surveys, and find “Survey of Civilian Provider Acceptance of TRICARE Standard.”

PRIVACY ACT STATEMENT

Accorcng yActof 1974 ) s required to o you of the puipos
Please reat carefuly. Auhonty. Section 711 ofthe Nabonal Defense Autwrization Ak fo Fiscal Year 2008 (Publi Law (L) 11038
Puspose: Manda gress, : . 0 ifar provider
' TRCARE y Hiaih System
: < vacy
Disciosure: Proviging & is questionnate s vohintary. There i i 1 espond. However, izt i
ive 25 possible, You may i his e is used oy et us
knaw & suvey to -3
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ik Survey for Civilian
Physicians and Nonphysician Mentat Health
Care Providers

Q1. Dows [Title] [Insert Provider Namej

©6. You answered "no™ to the question above. Why Ix

Provider Name]

provids treatment 9 to pationts through
peivate practice? (By his we mean that the provides is
working i a seifing wheve helshe Gan decids of
Infiuence the decision ragarding which insurance

ot accepting new TRICARE Standard patients?

Please list alt the reasons, #f you niead additions} space,

iude & separate sheet of paper.

1o acoept)

Oves > Gaw02

T2 ne0, aes not provide treatment o counseling, or
o ng. o

has relired=> {Thark you, plaase
EJRo, notin private practice 3 (Ge ta G1a)

Qta. What type of practics Is {Yitle] finsert Provider
Name In? (Ploase choose one)
{0 Govemment: Federar, State or other municipality
T schoot, University o other acadenic insttution
{0 Hospital stat

[ Contractor providing services exclusivaly to
jovermment clents

{3 Rehab Faciity, Nursing Home, or Home Health
covicer

{J Ciosed Panet HMO
Coter

Q2. What typs of healths care provider is
{Tiie] finsen Provider Name]?
MARK ALL THAT APPLY.
T Certified Ginicat Social Worker
£ Contified Psychiatric Nurse Spociaist
D ctinicat Psychoiogist
[ Gartities Mavriage and Family Therapist
Clpastorst Counselor
T Mernat Health Counsefor

Oomer

Q7. What percents iants seen by
{Titte] (Insert Provider Name}
uee any form of Hunsure, plsase

Wit down your best guess.
0 None: Tinsert Provider Name]
has ro TRICARE paticots
. PRTCONE US8 S0XNE 101 of TRICARE
1 nowt kaow

Q8. Does [Title] [Insert Provider Name}
acoept any Medicara patients?

Oves
Civo
El 1 port know

09, As of today, Is [Titte] {insert Pravider Narne)
accepting new Medicars patients?

Elves > Thank you, please retum
the quastionnaire

[u ™ HGoto 10}

Diomikaow  3GeteQtty

010, You enswersd *no” to the quastion above,

Why is [Titie] [invert Provider Narne)
netaceeoting paw Medicare patiants?

Please fist all the reasons,  you need addiional space,
please include & separate sheet of paper.

a3. 1s [Titie] [insert Provider Name]
ware of the TRICARE health carm progrm?

DClves

Ono

31 00t Know

Q4. 1s [Title] lineart Providar Nam
P e mu,;?lc 3
PTOVIOHrS’
Clves
B B
Dot Know

Qs. As of today, ingert Provider N
S e e
pe HGo to )
Yes, on @ claimn by claim basis only ~MGo 1o O7}
L ves, for ait claims HBo 107
31 pont know (G toQ7}

Qtt, Does [Tiie} [insart Provider Name]
accept sy insurance pigns?

Dves
One

Q12 As of today, is [Title] [insert Provider Name}

accepting sny pew patients?
Clves
Ono

i porvt keow

Thank you for taking the time to complete this survey. Plase put this in the enclosed postage-paid envelope and retum it to
the Survey Processing Center of fax the survay 1o Synovate at 1-800-585-9446. 1f you have any questions about TRICABE,
s specific heatth plans, or the benafits it provides, please visit the TRICARE web site at www.tiicare.osd.mil for assistance.

Page 75

BAO-13-384 TRICARE's Access to Care Surveys




132

Appendix IV: Areas Where Nonenrolled
Beneficiaries Had Problems Accessing
Civilian Providers, 2008-2011

The 2008-2011 beneficiary survey indicated individual areas where
nonenrolled beneficiaries experienced problems finding “any civitian
provider,” civilian primary care providers, and civilian specialty care
providers. We define these locations as areas where the percentage of
nonenrolled beneficiaries who experienced difficulties finding a civilian
provider was at the national estimate or higher.

Problems Finding Any
Provider

We identified 24 individual areas (out of the 215 individuatl areas surveyed
by the 2008-2011 beneficiary surveys)? where the percentage of
nonenrolied beneficiaries who experienced problems finding any type of
provider who would accept TRICARE met or exceeded the national
estimate.® We then identified 49 additional areas where the percentage of
nonenrolled beneficiaries who experienced these problems was less than
the nationat estimate.* The remaining 130 areas had estimates that
ranged from 18 fo 50 percent, but because of their confidence intervals,
were neither above nor below the 31 percent threshold.® Figure 16 shows
the geographic distribution of these three categories of areas.

YAny civilian provider’ means the nonenrolied beneficiary had problems finding a civitian
primary, specialty, or mental heatth care provider who would accept TRICARE patients.

2For the beneficiary survey, 80 Prime Service Areas (PSA), 80 non-Prime Service Areas
(non-P8A), and 55 Hospital Service Areas (HSA) were surveyed. Because the beneficiary
survey did not include the 16 HSAs selected to be surveyed in 2011, we cannot include
them in this analysis. However, the 2011 civilian provider survey did include these

16 HSAs. See app. V to see a list of these 16 HSAs and civilian providers' acceptance of
any new TRICARE patients in these areas.

3An estimated 31 percent of nonenrolled beneficiaries experienced problems finding any
civilian provider nationally (i.e., a civilian primary, specialty, or mentat health care
provider). To determine whether an area had at least 31 percent of nonenrolled
beneficiaries who experienced problems finding any type of civilian provider who would
accept TRICARE, we used the margins of error at the 95 percent confidence level to
determine the lower limit of the estimate. If the lower limit was 31 percent or above, then
we included it as an area.

“To determine whether an area had less than 31 percent of nonenrolled beneficiaries who
experienced problems finding any type of civilian provider who wouid accept TRICARE,
we used the margins of error at the 95 percent confidence level to determine the upper
limit of the estimate. f the upper limit was below 31 percent, then we included it as an
area.

STwelve areas (alt HSAs) were not included because they had less than 30 respondents.
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Appendix I¥: Argas Whete Nongnrolied
ficiaries Had Pr A ing Civilian

Froviders, 3008-2011

Figure 18 ge of ted
Bpecialty, or Mental Health Care Provider, 2008-2011

Cwrich

Fawar fhan 3

penenesd prof
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Nationwide, an estimated 31 percent of ror i
il ef (Le.. a civilian primary, spec

neficis
iy, of mental h

used the fowar 85 percent confidence Himit to identify sreas for which 31 percent or more of
norenroiied beneficiaries axperenced problems finding sny civilian provider. We used the uppar

25 parcant cordidence mit to identify areas for which fewer than 31 percent of nenensolied

fik perier propl sted in whits indicate ay that did not fall inlo either
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Appendix fV: Areas Where Nonenrolled
iaries Had ing Civilian
Providers, 2008-2011

TRICARE Management Activity did not identify additional Hospital Service Areas 1o survey for its
2011 beneficiary survey.

Table 10 lists the 24 individual areas where at least 31 percent of
nonenrolled beneficiaries experienced problems finding any type of
provider who would accept TRICARE patients, and the area’s
corresponding estimated percentage of civilian providers who would
accept new TRICARE patients.

0 AR
Table 10: Prime Semce Areas (PSA), Non—ane Service Areas {non-PSA}, and Hospital Service Areas (HSA) with 31 Percent
or More of ing Problems Finding Any Type of Provider, and the Willingness of Civilian
Providers in the Corresponding Areas to Accept New TRICARE Patients, 2008-2011

i p of i P of civifian

beneficiaries with a problem providers accepting

finding any type of provider new TRICARE patients

Area Area type {margin of error)® {margin of error)
1. Austin, TX® HSA 58 (18)° 46 {6)
2. Anchorage, AK® HSA 56 (20)° 68 (4)
3. AK PSA 51 (17 75 (4)
4. AK non-PSA 51 (15) 70 (14)
5. Central-Eastern TX PSA 49 (12) 59 (5)
8. Western-Central WA PSA 48 (15)° 52 (8)
7. Dallas/Ft. Worth, TX HSA 48 (14) 50 (6)
8. CentralfSouthern-Central Coastal CA PSA 48 {12) 45 (8)
9. Fredericksburg, VAY HSA 48 (11) 74 (8)
10. Columbia/Sumter, SC HSA 47 (13) 72(6)
11. Prince William Co., VA HSA 47 (11) 74 (6)
12. Southemn-Centrat AZ PSA 47 (11} 59 (7)
13. Northeastern TX PSA 47 {10) 53 (8)
14. Central-Northern VA PSA 45 (8) 75 (4)
15. Fairfax Co., VA HSA 44 (10) 60 (5)
16. Northeastern OK PSA 43 {12) 57 {6)
17. Washington, D.C. PSA 4311 55(7)
18. Central-Southern MD PSA 43(9) 53 (6)
19. Southern AZ PSA; Southeastern CA PSA 42 {10} 60 (5)
20. Southeastern FL PSA 42(9) 58 (6)
21. Southwestern Mi non-PSA 41 (11) 86 (7)
22. LA; Southwestern MS PSA 41(9) 80 (7)
23. Westemn-Central/ Northern/Southern TX PSA 41(9) 68 (7)
24, Central-Northern/Central-Eastern FL PSA 40(9) 71(6)

Seurce: GAO analysis of TMA data,
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Appendix IV: Areas Where Nonenrolled
Beneficiaries Had Problems Accessing Civilian
Providers, 2008-2011

Notes: The margins of error are at the 95 percent confidence level. Areas were considered only if
they had at teast 30 respondents for the beneficiary survey and at least 50 respondents for the civilian
provider survey.

To be included in this table, areas had an estimated 31 percent or more of nonenrolied beneficiaries
who were having difficulties finding a provider who would accept TRICARE as payment (using the
estimate’s margin of error at the 95 percent confidence level),

Estimated percentages and margins of error have been rounded to the nearest whole number.

Each surveyed HSA was part of a PSA or non-PSA (depending on the location).

*Estimated percentage is based on the number of n jes who 'a big
problem” or “a small problem” to any one of the following three questions: (1) *In the tast 12 months,
how mugch of a problem was it to find a personat doctor or nurse wha would accept TRICARE?",

(2) “In the tast 12 months, how much of a problem was it to find a doctor with this specialty who would
accept TRICARE?", or {3} “In the last 12 months, how much of a problem, if any, was it fo get the
treatment or counseling you needed through your health plan?”

°Estimated percentage is based on the number of civilian providers who answered “for alf claims™ or a
“claim-by-claim basis” to the guestion that asked “As of foday. is the provider accepting new
TRICARE Standard patients?”

“Although most of the Austin, Texas, HSA is within the Eastem-Central Texas PSA, one of its zip
codes is part of the Western-CentraliNorthern/Southem Texas PSA.

“These estimates have relative marging of error that are 30 percent or greater.

*The Anchorage, Alaska, HSA is part of the Alaska PSA and the Alaska non-PSA.

“The Dallas/Ft. Worth, Texas, HSA is part of the Northeastern Texas PSA.

“The Fredericksburg, Virginia, HSA is part of the Central-Northem Virginia PSA.

"The Prince William County, Virginia, HSA is part of the Central-Northern Virginia PSA and the
Central-Southern Maryland PSA.

'The Fairfax, Virginia, HSA is part of the Gentral-Southern Maryland PSA and the Washington, D.C.

Problems Finding
Civilian Primary Care
Providers

We identified 21 individual areas where the percentage of nonenrolied
beneficiaries who experienced problems finding a civilian primary care
provider who would accept TRICARE patients met or exceeded the
national estimate.® We then identified 50 additional areas where the
percentage of nonenrolled beneficiaries who experienced these problems
was less than the national estimate.” The remaining 129 areas had

sNationwide, the estimated percentage of nonenvolled beneficiaries who experienced
problems finding a civilian primary care provider was 25 percent, To determine whether an
area had 25 percent or more of nonenrolled beneficiaries who experienced problems
finding a provider who would accept TRICARE, we used the margins of error at the

95 percent confidence level to determine the tower limit of the estimate. if the tower fimit
was 25 percent or above, then we included it as an area,

To determine whether an area had fewer than 25 percent of nonenrolied beneficiaries
who experienced problems finding a provider who would accept TRICARE, we used the
margins of error at the 95 percent confidence level to determine the upper fimit of the
estimate. if the upper limit was befow 25 percent, then we included it as an area.
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Appendix IV: Areas Where Nonenrofied
iciaries Had P ing Civilian

3
Providers, 2008-2011

estimates that ranged from 13 to 44 percent, but because of their
confidence intervals, were neither above nor below the 25 percent
threshold.® Figure 17 shows the geographic distribution of these three
categories of areas.

SFifteen areas (1 PSA and 14 HSAs) were not included because they had less than 30
respondents.

Page 80 GAD-13-364 TRICARE's Access to Care Surveys



137

Appendix IV Arsas Where Nonenrolied
iaries Had Civittan

o
Providers, 2008-2811

Figure 172 of Nong: 3 £
Provider, 2008-3011
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We axchuded areas from our analysis with fewer than 30 respondents to the survay question that
asked: “In the last 12 months, how much of a problem was # 1o find 3 personal doctor or nurse who
wioukt accept TRICARET
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Appendix IV: Areas Where Nonenrolled

Had Civilian
Providers, 2008-2011

TRICARE Management Activity did not identify additional Hospital Service Areas to survey for its
2011 beneficiary survey.

Table 11 lists the 21 individual areas where at least 25 percent of
nonenrolled beneficiaries experienced problems finding a civilian primary
care provider who would accept TRICARE patients, and the areas’
corresponding estimated percentage of civilian primary care providers
who would accept new TRICARE patients.

e —— 00—
Table 11: Prime Service Areas (PSA), Non~Prime Service Areas (non-PSA), and Hospital Service Areas (HSA) with 25 Percent
or More of Nonenrolled Beneficiaries Experiencing Problems Finding a Civilian Primary Care Provider, and the Willingness of

Civilian Primary Care F { in the C ponding Areas to Accept New TRICARE Patients, 2008-2011
Estimated percent of Estimated percent of
beneficiaries with a problem primary care providers
finding a primary care accepting new TRICARE
Area Area type provider (margin of error)® patients (margin of error)°
1. Austin, TX° HSA 56 (18)° 42 (1)
2. Western-Central WA PSA 47 (16)° 60 (13)
3. Prince Wiliiam Co., VA® HSA 44 (12) 80 (10)
4.  Southern-Central AZ PSA 44 (12) 87 (13)
5 Los Angeles, CA PSA 42 (14" 69 (9)
6. Columbia/Sumter, SC HSA 42 (13)° 84 (8)
7. Central-Eastern TX PSA 4113 67 (9)
8. Dallas/Ft. Worth, TX' HSA 40 (14)° 51 (12)
9. Northeastern TX PSA 40 (10) 48 (10)
10. LA, Southwestern MS PSA 39 (10) 7111
11. Asheville, NC HSA 38 (11)° 68 (1)
12. Southwestern M! non-PSA 38 (11)° 79 (%)
13. Central GA PSA 38 (12)° 77 (9)
14. Eastern-Central TX PSA 38 (12)° 53 (10}
15. Washington, D.C. PSA 3811 59 (14)
16. Central/Southern-Central Coastal CA PSA 37 (12)% 64 (12)
17. Westem NY non-PSA 37 (12)° 64 (13)
18. Central MS PSA 35 (11)° 88 (7)
19. Central-Northern VA PSA 35(8) 82 (6)
20. Central-Southern MD PSA 33(9) 89 (10)
21. Northern/Central/Western NM; non-PSA 33(8) 66 (12)

Northeastern AZ; Southwestern CO

Source: GAQ analysis of TMA data,

Notes: The margins of error are at the 85 percent confidence level. Areas were considered only if
they had at least 30 respondents for the beneficiary survey and at least 50 respondents for the
provider survey.
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Appendix IV: Areas Where Nonenrolied

Civilian

ad F
Providers, 2008-2011

To be included in this table, areas had an estimated 25 percent or more of nonenralied beneficiaries
who were having difficulties finding a civilian primary care provider who would accept TRICARE as
payment (using the estimate’s margin of error at the 95 percent confidence level).

Estimated percentages and margins of error have been rounded to the nearest whole number.
Each surveyed HSA was part of a PSA or non-PSA (depending on the logation).

°Estimaied percentage is based on the number of nonenrolled beneficiaries who responded “a big
problem” or “a small problem” to the question that asked “in the last 12 manths, how much of a
problem was it to find a persanal doctor or nurse who would accept TRICARE?”

bEstimated percentage is based on the number of civilian primary care providers who answered “for
all claims” or a “claim-by-claim basis” to the question that asked "As of today, is the provider
accepting new TRICARE Standard patients?”

“The Austin, Texas, HSA is part of the Eastem-Central Texas PSA.
“These estimates have relative margins of eror that are 30 percent or greater.

“The Prince William County, Virginia, HSA is par of the Central-Northern Virginia PSA and Central-
Southera Maryiand PSA,

The Dalias/Ft. Worth, Texas, HSA is part of the Northeastern Texas PSA.

Problems Finding
Civilian Specialty
Care Providers

We identified nine individual areas where the percentage of nonenrolled
beneficiaries who experienced problems finding a civilian specialty care
provider who would accept TRICARE patients met or exceeded the
national estimate.® We then identified 34 additional areas where the
percentage of nonenrolled beneficiaries who experienced these problems
was less than the national estimate. ' The remaining 144 areas had
estimates that ranged from 14 to 47 percent, but because of their
confidence intervals, were neither above nor below the 25 percent
threshold."" Figure 18 shows the geographic distribution of these three
categories of areas.

SNationwide, the estimated percentages of nonenrolled beneficiaries who experienced
problems finding a civilian specialty care provider was 25 percent. To determine whether
an area had 25 percent or more of nonenrolied beneficiaries who experienced problems
finding a civilian specialty care provider who would accept TRICARE, we used the
margins of error at the 95 percent confidence level to determine the lower limit of the
estimate. If the lower fimit was 25 percent or above, then we included it as an area.

"®To determine whether an area had fewer than 25 percent of nonenrolled beneficiaries
who experienced problems finding a civilian speciaity care provider who would accept
TRICARE, we used the margins of error at the 85 percent confidence levef to determine
the upper fimit of the estimate. If the upper limit was below 25 percent, then we included it
as an area.

""Twenty-eight areas (2 PSAs, 2 non-PSAs, and 24 HSAs) were not included because
they had less than 30 respondents.
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Appendix IV: Areas Where Nonenrolied
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Appendix IV: Areas Where Nonenrolled
iaries Had Pi A ing Civilian
Providers, 2008-2011

or More of Nonenrolied

TRICARE Management Activity did not identify additional Hospital Service Areas fo survey for its
2011 beneficiary survey.

Of the nine individual areas where at least 25 percent of nonenrolied
beneficiaries experienced problems finding a civilian specialty care
provider who would accept TRICARE patients, one of the areas had less
than 50 civilian specialty care respondents to the civilian provider
survey—TMA’s threshold for reporting civilian provider survey results.
Therefore, we only included eight areas in our collective analysis of
access fo specialty care in the beneficiary and civilian provider survey
results. Table 12 lists these eight individual areas and the area’s
corresponding estimated percentage of civilian specialty care providers
that would accept new TRICARE patients.

o ———
Table 12: Prime Service Areas (PSA), Non—ane Servnce Areas (non-PSA), and Hospital Service Areas (HSA} with 25 Percent

Finding Civilian Specialist Providers, and the Willingness of

Civilian Specialist Providers in the Correspondmg Areas to Accept New TRICARE Patients, 2008-2011

p of i d p t of civilian
b ies with a probl P y care pl

finding a falty care ting new TRICARE

Area Area type provider (margin of error)® patlents {margin of error)
1. AK PSA 49 (17F 83 (6)
2. Northwestern/Central/Centrail-Eastern WA PSA 45 (17)° 84 (8)
3. Central-Eastern TX PSA 42 {(15)° 76 (8)
4. Central-Northern VA PSA 40 (9) 85 (6)
5. Northeastern TX PSA 39 (13)° 75(7)
8. Western-Central/ Northern/Southern TX PSA 38 (12)° 79 (11)
7. Prince William Co., VA HSA 50 (13) 86 (8)
8. Fredericksburg, VA® HSA 38 (12)° 78 (%)

Source: GAC analysis of TMA data,

Notes: The margins of error are at the 95 percent confidence level. Areas were caonsidered only if
they had at least 30 respondents for the beneficiary survey and at least 50 respondents for the
provider survey.

To be included in this table, areas had an estimated 25 percent or more of nonenrolled beneficiaries
who were having difficulties finding a civilian specialty care provider who would accept TRICARE as
payment (using the estimate’s margin of error at the 95 percent confidence level).

Estimated percentages and margins of error have been rounded 1o the nearest whole number.
Each surveyed HSA was part of a PSA or non-PSA {depending on the location).

*Estimated percentage is based on the number of nonenrolted beneficiaries who responded “a big
problem” or “a small preblem” te the question that asked “In the fast 12 months, how much of a
problem was it to find a doctor with this specialty who would accept TRICARE?”

*Estimated percentage is based on the number of civilian specialty care providers who answered “for
alt claims” or a “claim-by-claim basis” to the question that asked “As of today, is the provider
accepting new TRICARE Standard patients?”

“These estimates have relative margins of error that are 30 percent or greater.
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Appendix IV: Areas Where Nonenrolled
Beneficiaries Had Problems Accessing Civilian
Providers, 2008-2011

“The Prince William County, Virginia, HSA is part of the Centrai-Northern Virginia PSA.
“The Fredericksburg, Virginia, HSA is part of the Central-Nosthern Virginia PSA.

Problems Finding
Civilian Mental Health
Care Providers

Because of the low number of nonenrolled beneficiary responses to the
questions about civifian mental health care, ™ we are unable to identify
specific geographic areas where nonenrolied beneficiaries have access
problems to civilian mental health care providers. Of the 215 areas
surveyed in the 4-year beneficiary survey, only 5 areas had 30 or more
respondents—TMA’s threshold for reporting beneficiary survey results—
who indicated that they needed mental health care and received it from a
civilian provider. Additionally, for those 5 areas that did have at least

30 nonenrolled beneficiary responses, the margins of error were between
10 and 25 percentage poinis.

"in order for nonenrolled beneficiaries o respond 1o the question that asked “In the last
12 months, how much of a problem, if any, was it to get the treatment or counseling you
needed through your health plan?,” they needed to have answered "yes” to the question
that asked “In the last 12 months, did you need any treatment or counseling for a personal
or family problem?” Additionally, nonenrolied beneficiaries had to have responded that
their mental health care provider was a civilian provider.
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Appendix V: Civilian Provider Acceptance of
Any New TRICARE Patients in Hospital
Service Areas Surveyed in Fiscal Year 2011

The TRICARE Management Activity (TMA) fielded its provider and
beneficiary surveys to the same Hospital Service Areas (HSA) each year
with one exception. Because of resource constraints, the 2011 fielding of
the beneficiary survey did not include any HSAs. However, 16 HSAs were
included in the 2011 fielding of the provider survey. Because beneficiaries
were not surveyed for these HSAs, they are not included in our coflective
analysis of the beneficiary and civilian provider survey results. Table 13
lists the 16 HSAs that were surveyed in the 2011 civilian provider survey
fielding and the estimated percentage of civilian providers who were
accepting any new TRICARE patients.

Table 13: Hospital Service Areas (HSA) Surveyed in 2011, and the Estimated
Per of Civilian F i Who Were Accepting Any New TRICARE Patients

Estimated percent of civilian
providers accepting new TRICARE

HSA patients (margin of error)°
1. Okiahoma City, OK 51 (10)
2. Madison, Wi 52 (9)
3. Athens, OH 852 (10)
4. Tucson, AZ 56 {5)
5 Tulsa, OK 58 (9)
6. Nashville, TN 85 (7)
7. LihueMaimeaMWailuky, Hi 66 (7)
8. Birmingham, AL B7 {8)
9. Laramie, WY 71(14)
10. Hopkinsville, KY 201
11. Tacoma, WA 75 (8)
12. Augusta, GA 80 (5)
13. Rapid City, SD 81(6)
14. Columbus, GA 84 (6}
15. Hampton/Newport News, VA 85 (4)
18. Petersburg/Hopewell, VA 91 (6)

Source: GAO analysis of TMA data,

Notes: The margins of error are at the 95 percent confidence level. Areas were considered only if
they had at least 50 respondents for the civilian provider survey.

“Esgimated percentage is based on the number of civifian providers who answered “for all claims™ or a
“claim-by-claim basis™ to the question that asked “As of today, is the provider accepting new
TRICARE Standard patients?”
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Appendix VI: Comments from the

Department of Defense

1106 DEF)
WASHING O

NEALTH AFFAIRS

Ms. Debra A. Draper

Director, Health Carc

1.8, Goverment Accountability Office
441 G Sireat, KW,

Washington, DC 20548

Dear Ms. Draper:

on the drafl report.

contain any and I have no si

THE ASSISTANT SECRETARY OF DEFENSE

NSE PENTAGON
, DC 20301-1200

This is the Department of Defense’s response 1o the Government Accountability Office
{GAQ) Draft Report, GAQ-13-364, “DEFENSE HEALTH CARE: TRICARE Multi-year
Surveys Indicate Problems with Access to Care for Nonenrolled Beneficiaries,” dated
Fobruary 25, 2013, (GAQ Code 291045). Thank you for the opportunity to review and comment

Overalt, | concur with the drafl report’s findings and conclusions. The report does not
i ificant technicat changes to offer other than

what we have provided to the anatysts.

Mr. Zimmetman may be reached at {703) 681.4360.

F thank you for your detaited review of our survey methodology and processes. My
points of contact on this matter are D, Richard Bannick (Functional) and Mr. Gunther
Zimmerman (Audit Liaison). Dr. Bannick may be reachod at (703) 681-3638, and

Sineercly,

nathan Woodson, M.D.

MAR 27 2013

/.
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Chairman WALBERG. Without objection? Hearing none, it will be
admitted. I thank the gentleman.

Now I recognize my good friend and colleague, NASCAR col-
league, from North Carolina, Mr. Hudson.

Mr. HUDSON. Thank you, Mr. Chairman. And I am a proud sup-
porter of this bill. And, frankly, I am outraged by the arrogance
and the overreach by this agency, OFCCP. Congress clearly sig-
naled our intent. And to paraphrase one of my colleagues, Congress
doesn’t pass suggestions, Congress doesn’t pass things that we hope
will happen. Congress passes laws. And the law has to be followed,
Mr. Chairman, and the law was made very clear in 2011.

And the response from this agency was Congress has overstepped
their bounds by telling us what we can do. That is outrageous. And
now the response is, from the Secretary, well, we will do a morato-
rium for five years so we won’t violate the intent of Congress for
five years. But at the end of the five years, the heck with what
Congress passed because we don’t have to follow the law. And,
frankly, that is outrageous, Mr. Chairman.

But I will address my question to Mr. Kirschner. You know, I
travel my district in North Carolina. We have got rural hospitals
that are, frankly, dealing with a lot of costs due to compliance with
regulations and laws from the state and federal level. And, frankly,
these hospitals are struggling. And with the cost of Obamacare, the
uncertainty created by the new health care law and, frankly, hav-
ing this regulation hanging over their head is just one more bur-
den.

And what I guess my question to you, Mr. Kirschner, would be
could you highlight what some of the burdens and the regulations
that have to do with nondiscrimination, federal workforce compli-
ance that hospitals have to deal with anyway? What are the costs
in time and resources that are involved with complying with the
law the way it exists now?

Mr. KiRSCHNER. The American Hospital Association is deeply
concerned about the survival rate of hospitals, particularly those in
rural areas. Hospitals, on average, spend approximately 20 percent
of their revenues on administrative overhead already, separate
from the OFCCP compliance. There are any number of laws that
are applicable to them and will remain applicable: Title VII, state
nondiscrimination laws, the Americans with Disabilities Act,
FMLA, the NLRA. There is a whole alphabet soup of laws that will
remain applicable.

In addition, there is oversight provided by HHS and the Office
of Civil Rights that is applicable specifically to hospitals that will
remain. So there is a lot of oversight already and nondiscrimina-
tion obligations that exist for every hospital.

To become a federal contractor then imposes a whole new scheme
of obligations that non-federal contractors do not have to comply
with. There may be some underlying similarities with respect to
nondiscrimination compliance, but there is a reporting obligation
for federal contractors that other employers do not have to do.

There is a variance in terms of the estimate of hours per time
that will take. There was a reference earlier to the St. Jude Med-
ical Center’s prior testimony that said that there is hundreds and
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hundreds of extra hours that are necessary just due to compliance
with the recordkeeping obligations of the OFCCP.

So the added burden is really the concern that we have, where
hospitals may be unknowingly and unclearly becoming federal con-
tractors despite what Congress has said in section 715 of the
NDAA and, in our view, the OFCCP’s very vague and ambiguous
standards for what makes you a federal contractor.

Mr. HupsoN. Well, I appreciate that. And it is stunning to think
about 20 percent cost going towards just compliance. That is—you
know, you think about any business—and a hospital is a business,
whether it is a for-profit or not-for-profit hospital—in the business
of taking care of their patients. And, frankly, we have a large
TRICARE population, Mr. Chairman, in North Carolina in my dis-
trict. And I want there to be incentives for people to provide- for
more providers to engage in TRICARE.

And so I appreciate the testimony of the witnesses today. And,
Mr. Chairman, again, I am very supportive of this legislation. I
thank you for your work.

And I will yield back the balance of my time.

Chairman WALBERG. I thank the gentleman.

And now I recognize my friend and colleague from the great state
of Ohio, and sharer of the Great Lake Erie, for her five minutes.

Ms. FupGe. Thank you very much, Mr. Chairman. I thank all of
you for being here today.

Ms. Graves, you cite in your testimony a study that found female
employment by federal contractors increased seven times as much
between 1974 and 1980. A period which includes the establishment
of OFCCP in 1978. That increase is significantly higher than in pe-
riods where there was not federal contracting settings such as we
have today. Do you think that the health care industry could ben-
efit from the unique responsibilities and enforcement mechanisms
of OFCCP, like the affirmative action plan?

Ms. GrRAVES. Well, certainly. You know, to begin with, there is
clear, documented discrimination based on race and sex in the
health care industry. There have been a number of studies that
have talked about that, that have talked about the wage gap be-
tween male and female physicians, the race discrimination that oc-
curs among physicians. But beyond that, diversity in the health
care workforce is very much tied to the core purpose in providing
quality patient care. There is evidence that diversity in the health
care field absolutely improves patient care.

The other thing is that OFCCP is slightly different from some of
the other agencies because of its affirmative enforcement scheme.
And this is especially important when we are talking about types
of discrimination that is difficult to detect. So hiring discrimina-
tion, pay discrimination, these types discrimination the individuals
are not as likely to know that they have experienced it.

Ms. FUDGE. Thank you very much.

Mr. Kirschner, in your testimony from December 14, 2013 you
cited the testimony of Ms. Dana Bottenfeld—Bottenfield. And she
talked about the frustration she had with affirmative action plan
procedures. Do you further agree with her testimony that she be-
lieves that these procedures, these affirmative action plans, are im-
portant?
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Mr. KIRSCHNER. I am not familiar with the extent that—the spe-
cific quote that you are referring to from the December testimony.

Ms. FUDGE. I am quoting from you.

Mr. KIRSCHNER. I know that. I am generally familiar with her
testimony. I would say that four hospitals that have knowingly
agreed to become federal contractors—and they accept the obliga-
tions that flow with that—then it is important for those hospitals
to comply with the law. Which would include having affirmative ac-
tion programs and otherwise complying with the OFCCP.

Ms. FUDGE. Thank you very much. So you agree with her testi-
mony.

Mr. Carrato, in your testimony you indicate that you are proud
to be the longest-serving managed care contractor. And, certainly,
I know that is important, and I applaud you, as well, and congratu-
late you. Health Net is justified to feel this way and I agree, having
served the Department of Defense and the Veterans Administra-
tion for 25 years or better. A high-quality product is provided by
your company. Do you think that some of the pride that you feel
may also be a result of meeting and exceeding the high standards
that are embedded in any federal contract, including those require-
ments enforced by OFCCP?

And I ask that because I think it is very important for us to un-
derstand we are using taxpayers’ dollars, we are held to a higher
standard and should be held to a higher standard. And that it is
not an entitlement to do business with the federal government.
And so I ask the question because since you have been so success-
ful that means that you have at least met, and/or exceeded, the re-
quirements of a contract.

Mr. CARRATO. Yes. You know, Health Net Federal Services is a
federal contractor. And we are a federal contractor. Certainly, af-
firmative action and diversity in the workplace we have benefited
from. We understand the issue of veterans’ unemployment. We
have joined with the White House supporting the joining forces ef-
fort. We are committed to, you know, employing veterans. And we
are committed to diversity.

The issue today is the hospitals and providers that are in our
network. I think the issue is classification. As network providers,
they are required, as Mr. Kirschner said, to comply with, and we
enforce that in our contracts with all affirmative action state-local
regulation. We just believe that OFCCP classifying them as con-
tractors and subcontractors just brings additional regulatory bur-
den. And as they are making a business decision whether to con-
tinue to support our men and women in uniform and our veterans,
many are staying on the sidelines. And most, if not all, are very
concerned. And this five year moratorium will not alleviate those
concerns.

Ms. FUDGE. Well, certainly I disagree.

But I yield back, Mr. Chairman. My time has expired.

Chairman WALBERG. I thank the gentlelady.

And now I recognize the distinguished chairman of the Education
and Workforce Committee, Mr. Kline.

Mr. KLINE. Thank you, Mr. Chairman. Thanks to the witnesses
for being here today. Mr. Goldstein, real pleasure to see you. I
know you hated to leave balmy Minnesota to come out here, but—
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Mr. GOLDSTEIN. To windy Washington.

Mr. KLINE. A sacrifice you are willing to make. Good to see you
all, and thanks for the testimony.

I hate that we are in this position. Because I can’t speak for the
Ranking Member, but I think that he and I both believed that we
had addressed this in the National Defense Authorization Act. And,
certainly, I believe that the will of Congress was made pretty clear
in terms of OFCCP’s jurisdiction here. And yet here we are. We
have got a lawsuit in Florida, we have got you here, we have hos-
pitals—I am going to get to you in just a minute, Mr. Kirschner.
A lot of uncertainty out there about what they are supposed to do.
And the Secretary has said he is going to have a moratorium on
enforcement.

The law doesn’t go away, the interpretation doesn’t go away, a
subcontract is still a subcontract. But for five years, they are not
going to enforce it. Although they are apparently going to have peo-
ple helping hospitals to understand how they are going to have to
comply in five years from now. So I was struck a little bit, that,
apparently, the suggestion—at least it was implied, or I inferred,
that the solution here would be to have a better President, a better
Secretary of Labor and then this will go away.

That is a terrible position for us to be in. It is a terrible position
for the providers to be in. So it seems to me that Congress is going
to have to speak again, hence this legislation to make it clearer
that jurisdiction of OFCCP doesn’t apply here. It matters—and we
have had this discussion many times in this Committee and the
full Committee—how we write laws. And the clearer we are and
the more explicit we are, the less chance there is for misinterpreta-
tion. We have, oh, I think it is a couple of million people now em-
ployed by the federal government in the bureaucracies.

We have tens of thousands of pages of regulations that come
every year that individuals and businesses and unions and every-
body has to read, understand, and try to deal with. But when we
write law and we think we are being clear about it, and we still
get in this position, I, and I think many of my colleagues, are fairly
frustrated. So I want to get to the impact, and I am going to go
to you, Mr. Kirschner, because you mentioned it earlier. This isn’t
a question of just deciding to be nondiscriminatory. This is a ques-
tion of additional reporting, additional paperwork—a burden, if you
will—added to everything that was already there, all those things
you talked about earlier, state law and the ADA and all of those
things, this is added on to that.

And so you have got providers who, by a couple of testimony
here, are actively considering or have already considered not pro-
viding the service for TRICARE, for example. And as somebody
who had his health care provided by TRICARE and whose family
did for many years, I would——that would be very, very painful.
That would be an awful thing to happen. So can you again talk
about what this OFCCP jurisdiction is doing to that workload.

And by the way, the moratorium, as I said, doesn’t change the
law. It just changes whether or not they are going to enforce the
law. But could you address that for us one more time again, what
happens here and why hospitals are saying we don’t want to do
this?
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Mr. KIRSCHNER. Sure. If a hospital is a federal contractor, then
there is a whole scheme of regulations that do apply to them, rang-
ing from how they track intake of applicants and how they report
that, how they create reports related to affirmative action and
other items. And these are done in a very particular way, as re-
quired by the OFCCP, that is unrelated to the normal business op-
erations of the hospital. So it is not as if the hospital has its re-
ports that it just has to turn over to the OFCCP. Rather, the
OFCCP requires the hospitals to maintain information and gather
information in a way unrelated to anything else that they do.

There are hundreds of hours that are required to be done by the
hospital just to comply on a regular basis with the OFCCP regula-
tions. And when there is an audit, those audits can last for years
and they can be very time-consuming.

Mr. KLINE. So I see my time is about to expire. So there is a le-
gitimate business decision that is going to have to be made based
on cost in dollars and cost in time. And we are going to have people
who will suffer. I see my time has expired.

I yield back.

Chairman WALBERG. You—you may continue, Mr. Chairman. I
just wanted to have that opportunity to say that to you, and recog-
nize the next time I have that opportunity you would—

Mr. KLINE. No, let me be clear here. I yield back.

[Laughter.]

Chairman WALBERG. I thank the Chairman.

Now I recognize my friend and colleague from Indiana, Mr.
Rokita.

Mr. ROKITA. I thank the Chair and I thank the witnesses, and
good morning to each of you.

I want to quickly go to Mr. Kirschner here, and just simply ask
if you had anything to add about Ms. Graves’ testimony. It was
characterized that you agreed with what she was saying, at an
early on question. Did you want anything else on the record?

Mr. KIRSCHNER. My statement is that to the extent that a hos-
pital or other contractor has an obligation, as a bona fide con-
tractor, to comply with an affirmative action program I think that
is legitimate. But what I don’t think is legitimate is that if a hos-
pital signs up for a contract, and is told in that contract that they
are not a federal contractor, has no clear knowledge that they are
a contractor, and then after the fact the OFCCP comes in and says,
“Oh, by the way, for the last X number of years you may not have
known this, but you were a federal contractor and you have been
out of compliance with the law for years.”

That is the situation we are trying to clarify and, with support
of this bill, to make it clear that providers under these federally-
funded health plans are not federal contractors.

Mr. ROKITA. Yes, that we are going to follow the rule of law, not
the rule of man.

Mr. KIRSCHNER. Right.

Mr. ROKITA. Yes, thanks. I am getting that sense here at the
hearing today. It is a shame, though, and I associate my comments
with the full Committee Chairman, that we have to say again what
we intended the first time.
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Mr. Goldstein, you note in your testimony, you talked about, the
Florida Hospital of Orlando case. And, you know, one of the rea-
sons we are here today is that the board took, what you say was,
an unprecedented action. If I understand it right, the ALJ initially
agreed with the hospital that they weren’t going to be contractors
or subcontractors. And then the full board, the review board, then
kicked it back down, where it now sits at the ALJ level. Can you
expand on that? Why is this so unprecedented?

Mr. GOLDSTEIN. What happened is, the administrative review
board originally agreed with Florida Hospital and found that
OFCCP did not have jurisdiction because of the congressional ac-
tion. It was done and it would have resolved the issue, and it would
have been clear TRICARE does not create OFCCP jurisdiction.

Mr. ROKITA. Yes.

Mr. GOLDSTEIN. OFCCP asked the administrative review board,
which basically represents the judgment of the Department of
Labor—asked it for reconsideration. Which, in my experience—

Mr. RokiTA. Which is not unusual. Oh, that is unusual.

Mr. GOLDSTEIN. In my experience, that is very unusual.

Mr. RokiTA. Okay.

Mr. GOLDSTEIN. If not unprecedented, and the ARB granted that
reconsideration which, again, is very unusual if not unprecedented.
And in a divided opinion, found that this act of Congress did not,
in the judgment of three of the board members, divest OFCCP of
jurisdiction. Sent the case back down to an administrative law
judge for further proceedings, basically delaying the final day when
a federal district court gets to determine what did Congress actu-
ally mean when it enacted section 715.

Mr. ROKITA. So when you say “unprecedented,” do you mean that
it is unprecedented within the jurisdiction and precedential deci-
sions of the Department of Labor’s administrative review board? Or
within federal government agencies, as a whole?

Mr. GOLDSTEIN. To my knowledge, within the ARB; I don’t know
the answer with regard to federal agencies as a whole.

Mr. RokiTA. Okay, thank you.

Mr. Carrato, thank you for your testimony today. The Depart-
ment of Labor—of course, and the reason why we are here—stated
TRICARE providers are subcontractors of the federal government.
I guess what I am wondering, though—and I want you to expand
on it—they seem to be the moose on the table, the Department of
Labor. But do other federal agencies consider TRICARE providers
to be federal contractors? I mean, that is to say are there broader
issues associated with the OFCCP’s—

Mr. CARRATO. Yes, there are much broader issues. And I think,
historically, this question has come up as to how to classify pro-
viders. And in addition to OFCCP regulation, there are a host of
flow-down provisions that would flow to federal contractors: you
know, the FAR, the DFAR, which requires certain cost accounting
systems, disclosure statements. So there would be—if TRICARE
providers were, indeed, classified as contractors, there would be a
host of additional burdens. So to my knowledge today, no other fed-
eral agency—to include the Department of Defense—considers
them subcontractors.
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Mr. ROKITA. Oh, and I am just thinking about this, I guess. That
if they were considered ultimately, legally, contractor to sub-
contractors, now they would be subject to the President’s new exec-
utive order on raising the minimum wage.

Mr. CARRATO. Correct.

Mr. RokiTA. Which would have costs as well.

Mr. CARRATO. All flow-down provisions.

Mr. ROKITA. Right. Mr. Kirschner?

Mr. KIRSCHNER. Yes. If I may just add to that, the Department
of Defense actually has its own regulation classifying providers in
TRICARE as not federal contractors. So it is not just that they
haven’t taken a position, but they have taken a position contrary
to that taken by the OFCCP. And the Office of Personnel Manage-
ment, similarly, has a regulation classifying participants in the
FEHBP program as not federal contractors. And the OFCCP has
disagreed with them, as well.

Mr. ROKITA. Rule of law versus rule of man.

Mr. Chairman, I yield back.

Chairman WALBERG. I thank the gentleman.

I recognize now a second distinguished representative from Indi-
ana, the birthplace of my first two kids, Mr. Bucshon.

Mr. BucsHON. Thank you very much. Thanks to the panel for
being here today, and I will give you my background. I was a car-
diovascular and thoracic surgeon prior to coming to Congress in
2010, and have been in the health care industry for 30 years since
I went to medical school in the mid-1980s. And my wife is also a
physician, an anesthesiologist, who currently continues to practice
medicine.

And, you know, I have recruited physicians, I have recruited all
kinds of other health care employees as the president of my med-
ical group. And so when, Ms. Graves, you commented and you
made the allegation that the health care industry has purposefully
continued to discriminate based on sex and race and other things
I take offense to that. Because I think that I would like you to sub-
mit, for the record, evidence, which you have specifically on the
health care industry, that there is discrimination. That is not a
question. So I know you turned your mike on, but I am not asking
for a response.

Ms. GRAVES. Oh, it wasn’t a question? Oh.

Mr. BUCSHON. But whatever hearing I go to, whatever subject,
when I hear people make allegations that may or may not be sub-
stantiated I always ask witnesses, regardless of the subject, to sub-
mit their evidence and data to the subcommittee and to my per-
sonal office to back up those claims.

Because my wife has been hired by multiple different hospitals
and she gets paid the exact same amount as any other anesthesiol-
ogist that they hire. I have hired a female cardiovascular and tho-
racic surgeon for my practice, paid exactly the same as the male
cardiovascular and thoracic surgeons, as are any of the other em-
ployees.

So if you would, for the record, submit the evidence that you
have that proves what your claim, that there is still discrimination.

Ms. GRAVES. I would be pleased to do that.

Mr. BucsHON. Thank you.
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Mr. Carrato, in your testimony your expressed concerns about
Health Net’s ability to provide military members and their families
access to high-quality providers, especially in rural areas and areas
far from military treatment facilities, where there are already
shortages of providers. And I would just like to say, in Evansville,
Indiana there is a VA clinic but there is no VA hospital, and pa-
tients have to go to St. Louis, which is about three hours away, for
surgery if they needed that, for heart surgery.

You mentioned that specialties are already in short supply—psy-
chiatry, neurosurgery, and dermatology, for example. Could you
elaborate on the extent of the shortages and the access issues al-
ready?

Mr. CARRATO. Certainly. And as you well know, there are certain
specialties in short supply. You know, adolescent psychiatry, der-
matology. And as a business decision, providers need to make a de-
cision how to titrate their panel of patients. And the reimburse-
ment rates, as Mr. Courtney mentioned, don’t make TRICARE the
most attractive payer to participate in. So any additional burden or
regulation makes our ability to recruit and retain providers much
more difficult. And it essentially is supply and demand.

And in certain rural areas where we place our military installa-
tions—you know, Watertown, New York, Fayetteville, North Caro-
lina, rural Indiana, as you said—there is not the abundance of pro-
viders, and they have to make a business decision. They have to
decide what payers that they want to support.

Mr. BucsHON. Thank you, very much. Because I do represent a
very rural area. And not only for military veterans, but for every-
one, access to health care providers, particularly specialists, is be-
coming a critical issue across our nation, not only for—again, for
people in the military.

And in my medical practice I had the opportunity to treat many
veterans. And frequently, if they were requested by the VA to be
transferred to another facility I did it for free, and wrote it off, and
got my hospital to do the same. Because I didn’t feel it was fair
that their families and them had to travel three hours for heart
surgery, when I could do it, you know, down the street.

Mr. CARRATO. Right.

Mr. BUCSHON. And so I am going to go on the record and say
that since I have been in medical practice and in Congress I sup-
port the ability for military veterans to have a card in their pocket
and get health care at their facility of choice, regardless of whether
that is the VA system or private facilities, if there is not access to
the appropriate VA care within a reasonable area around them.

With that, Mr. Chairman, I yield back.

Chairman WALBERG. I thank the gentleman. I thank the panel
for your response to our questions and, for our colleagues, the ques-
tions that you had, hoping leading to greater understanding.

So now I recognize the Ranking Member, Mr. Courtney, for his
closing remarks.

Mr. COURTNEY. Thank you, Mr. Chairman. And, again, I want to
again tip my hat to you and your staff in terms of, again, flushing
this issue out. And, in my opinion, resulting in accomplishing real
change in terms of what was clearly an issue about interpretation
of a statute that Congress acted on and I think had clear intent.
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And a new Secretary of Labor who listened, and has really talked
to people and interacted with people.

You know, I think, in my sort of final thoughts here I just want
to make the observation that if H.R. 3633 were to pass the House,
pass the Senate and be signed into law by the President—which I
frankly think there is a high level of skepticism in my mind that
actually would happen—the fact of the matter is, is the next day
we would still have a terrible challenge in terms of access to health
care for TRICARE.

I mean, the issues that have been identified by GAO, the issues
that I have heard over and over again in the last seven years in
terms of retirees and veterans who qualify for TRICARE, getting
access to care is all about reimbursement and doctors and pro-
viders’ willingness to basically lose their shirts every time they
take on a new patient.

And, again, the GAO study clearly demonstrates that. Again, I
think every person on this subcommittee, if, you know, we were
given the opportunity to really kind of, again, boost the financial
support for that program there would be strong support for it. In
fact, the Senate had a measure a couple days ago Senator Sanders
proposed which, again, would have a historic new investment in
terms of veterans health care services. In my opinion, that is clear-
ly the best way to strengthen the network of access for veterans in
this country.

You know, the focus here today, obviously, though is on the ques-
tion of OFCCP jurisdiction. Again, I think that the Secretary could
have, you know, gone into the Washington, D.C. crouch and lis-
tened to the lawyers, maybe, and his agency and said I am not
gonna extend myself to try and listen to people and do anything.
But the fact is, is that, as in the case of OSHA recently, he has
really shown a willingness to listen to Congress and to react.

And to come out with something that—again, I am disappointed,
frankly, that people have dismissed here today some of the wit-
nesses about the value of it. A five year moratorium, again, takes
this out of the scope of this administration. Nobody is stipulating
to anything in terms of, you know, you are not being subject to a
court order or relinquishing your legal position here in terms of the
interpretation of the prior bill. Which, by the way, the language of
that is different than H.R. 3633.

It is not like we are just re-passing that language. I mean, there
is “shall” language now in this as opposed to “may” language be-
fore. So, you know, again I have been around enough lawyers to
know that people can fight over, you know, a couple words, or com-
mas even sometimes in terms of the way statutes get written. But
the fact is, is I think that this Secretary has shown a willingness
to, in my opinion, give a very robust area of certainty on whether
or not OFCCP jurisdiction is gonna, in fact, apply towards
TRICARE providers.

And, frankly, I don’t think he is done in terms of that dialogue
and that discussion. That, you know, we are, I think, gonna still
see him in our Committee rooms and in our offices, and is willing
and open to continue this discussion as far as other programs are
concerned in terms of Medicare and FEHBP. This is not someone
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though, in my, you know, estimation has shown, you know, again,
just a rigidity or unwillingness to talk and interact with people.

So I practiced law for over 20 years. I was with a bunch of litiga-
tors who were fearless and loved, you know, the conflict and going
into the courtroom. But we had a sign that hung in our office that
was a quote from Abraham Lincoln, which said, “Discourage litiga-
tion. Persuade your neighbors to compromise whenever you can.
Point out to them how the nominal winner is often the real loser
in fees, expenses and waste of time.” And, you know, I would re-
mind you of that quote in order to what the Secretary did in terms
of where we are today.

Again, I respect the Chairman’s passion on this issue. And it
may be that this issue is gonna come to the floor. But, again, this
is a Congress whose batting average isn’t that great in terms of
getting across the finish line. And I think it is gonna run into re-
sistance maybe further along in the process. And I think, in the
meantime, you can take credit for accomplishing something here in
terms of having the department reevaluate its position.

As the Secretary said, I did the forensics. He did the forensics
to understand better what the Armed Services Committee did and
he made an adjustment. And I think that is a great accomplish-
ment, and something that you should be very proud of.

And with that, I yield back.

Chairman WALBERG. I thank the gentleman. And I would concur
with much of your sentiment there. And it is not a purpose of this
hearing to necessarily push forward a piece of legislation. And you
are right, we don’t have a great record of getting our colleagues on
the other side of the Capitol to take up legislation—good, bad or
indifferent—and move it forward. However, it is important to have
the discussion.

I also certainly applaud the Secretary. This little note paper is
my notes I took sitting in my red 2006 Hemi Dodge 2500, three-
quarter ton pickup truck outside of a town hall in Grand Ledge,
Michigan, on the banks of the Grand River, when the Secretary
was willing to call me and talk about this issue. So I appreciate
that very much. And we have had open dialogue in my office and
in my pickup truck. And wherever he was, I have no idea, at that
point in time. But we discussed that.

And we need to continue discussing it. I appreciated the letter
that he sent. It didn’t include every item that we discussed that
afternoon. That would have been included in the letter. So there is
certainly more discussions I will have with him, and ask why. We
can assume things. But for the record, and in the reality, we want
to make sure things are solid, buttoned up, and move forward. But
I think it even goes beyond that. I am willing to give credit where
credit is due, and enabling ability to help us work together is great.

But in the end, we want to make sure we have a framework in
place that not only encourages economic growth, the opportunity
for health care to be there and available. Certainly, everyone in
this subcommittee and on the full Committee would never, never
countenance anything that denied employment because of an indi-
vidual’s gender or their disability, their race, or their religion, or
the fact that they were military veterans. But on the other side of
the ledger, we want to make sure that we don’t put so much uncer-



157

tainty in place, at the very least, that decisions are made that will
take away opportunities for people to have the type of care that,
in this country, they ought to have.

That would have the opportunity to have employment in facilities
that are viable and growing and moving forward and, in fact, ex-
panding to meet the needs of this great citizenry we represent. I
think, as well, this is an opportunity to make sure that the dia-
logue, the debate that we even had yesterday on the floor of the
House, pushing back on our executive, making decisions and, in
fact, rewriting laws without the authority that the Constitution
gives, regardless of party, the issue of the separations of power.
The authority that the people have. As Washington said, I believe
it was, when asked about our government, “Here, the people rule.”

And we are the elected representatives of the people to represent
them and, on their behalf, make laws. And expect those laws—
good, bad or indifferent—until changed, to be the law of the land.
And that is my concern. That we have not got to that point right
now with OFCCP, and their description, definition of who a subcon-
tractor is or a provider. And they are, in fact, as I believe, going
against what was decided by law in the NDAA provision.

So this is a worthy discussion to continue. We will go on. I am
certain I will talk with the secretary. I am certain that we will
push for adequate solution.

But I also want to make sure that we don’t have simply five
years of uncertainty. And ultimately, decisions made on the basis
of the fact that we can’t just be uncertain for five years. We are
gonna make decisions now that impact, sadly, in negative ways the
people that we ought to be serving.

So I appreciate this hearing today. We will certainly continue on
in various ways. But we want to move forward for the good our
country, for the good of our citizens and so that everybody has op-
portunity equal to all.

There being no further business, the Committee stands ad-
journed.

[Additional Submissions by Ms. Graves follow:]
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Chairman Walberg, Ranking Member Courtney, and members of the Subcommittee:

Thank you again for the opportunity to testify before the Subcommittee on the important
topic of the civil rights obligations of federal contractors and subcontractors. During the Hearing
on H.R. 3633 on March 13, 2014, I was asked by Representative Bucshon to provide additional
information on discrimination in health care. The following supplemental testimony provides a
brief overview of the documented discrimination experienced by health professionals.

1) Ensuring Equal Opportunity Is Especially Important in the Health Care Industry,
Where Many Health Care Workers Report That They Have Experienced

Discrimination in the Workplace,

The federal government has a vital interest in ensuring that its health care contracts
support a health care workforce that is free from discrimination and that effectively serve this
country’s diverse patient population. Yet employment discrimination remains pervasive in the
health care industry and women and people of color remain especially underrepresented in many
health care occupations.

Hispanics, for example, are underrepresented in every single health care occupation listed
by the Bureau of Labor Statistics, including physicians and surgeons (5 percent), nurse
practitioners (3 percent), dentists (3 percent), and pharmacists (5 percent).! African-Americans
are underrepresented in almost three quarters of health care occupations listed by the Bureau of
Labor Statistics.” They make up only 7 percent of physicians and surgeons, 4.5 percent of nurse
practitioners, 2 percent of dentists and 3.3 percent of dental hygienists, zero percent of
chiropractors, and 5 percent of paramedics.” Women are disproportionately represented in the
health care industry overall, yet they are significantly underrepresented in a range of health care
occupations, including physicians and surgeons (34 percent), paramedics (31 percent), and
chiropractors (22 percent).’

Despite efforts to address discrimination and improve diversity, national surveys continue
to reveal pervasive discrimination in the health care workforce. Surveys of physicians from the
1990s indicated that almost half of all non-majority physicians reported experiencing

With the law on your side, great things are possible.
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discrimination based on race and ethnicity.” Over a decade later, a 2006-2007 national survey
showed that a substantial proportion of non-majority physicians report experiencing racial or
ethnic discrimination at work.® Specifically, the survey found that compared to 7 percent of
white physicians, 71 percent of black physicians, 44 percent of Asian physicians, 63 percent of
“other” race physicians, and 27 percent of Hispanic/Latino(a) physicians reported experiencing
discrimination sometimes, often, or very often during their medical career.

Moreover, new research indicates a persistent and growing gap in earnings between male
and female physicians over the last 20 years.® In 1987-1990 the gap in earnings between male
and female physicians was substantial, with men earning $33,840 (20 percent) more than their
female counterparts on average. But by 2006-2010, the gender gap had increased to $56,019
(25.3 percent).” Another study showed that this pay gap is not explained by gender differences in
choice of specialties. Among general internists and pediatricians, for example, female physicians
of all races/ethnicities had significantly lower incomes than their white male courlter[_)arts.10 That
study, which adjusted for multiple factors including work effort, physician characteristics, and
practice characteristics, also found a trend toward a widening of the income gap over time."’ The
same study found that female family practice physicians had much lower incomes than male
physicians in family practicc.{2

Recent cases illustrate some of the illegal discrimination that health care workers
experience—including racially hostile workplaces, sexual harassment, and retaliation. For
instance, the Seventh Circuit Court of Appeals recently rejected a nursing home’s argument that
it could discriminate against its Black employees to cater to the racial preferences of its
residents.”® Specifically, the court found that the nursing home created a hostile and “racially
charged” work environment in which coworkers directed “racial slurs” at the plaintiff on
multiple occasions by “acced[ing] to a patient’s racial preferences” when it did not allow
plaintiff to provide care to a resident who did not want care from a Black nursing assistant.’ In
another case, the EEOC reached a settlement with a hospital in a class race and sex
discrimination lawsuit alleging that the hospital segregated a class of Black female employees in
job assignments based on their race, retaliated against at least one female employee for objecting
to unlawful employment practices, and required Black female medical technicians to perform
assignments not required of their male Asian-Indian counterparts,’

Female health care workers also report being treated differently from their male
colleagues, including facing pressure to conform to sex stereotypes and sexual harassment.’® For
example, nearly 30 percent of female medical faculty members reported experiencing serious
forms of harassment—such as unwanted sexual advances or threats——compared to 3 percent of
male faculty."”

As women and people of color continue to confront discrimination in the health care
field, the Department of Labor OFCCP’s important work in enforcing nondiscrimination
obligations has a strong nexus to the federal government’s vital interest in ensuring that it
contracts with health care institutions that are free from discrimination and thus well-equipped to
improve patient care.
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2) Enforcing Civil Rights Laws Can Reduce Disparities in Health Care Treatment and
Outcomes.

The efficiency benefits of diverse workforces are particularly apparent in the health care
field, where workforce diversity is associated with reduced health care disparities and improved
patient care. Diversity in the health care workforce can thus help hospitals achieve their core
purpose in providing quality patient care, especially in light of the challenges of caring for the
country’s diverse patient population. Numerous sources highlight the importance of a diverse
workforce as a key strategy for improving cultural competency, reducing language barriers, and
addressing health care discrimination.

a) Health care disparities exist based on race, national origin, sex and sex stereotypes,
and disability.

Racial disparities exist in receipt of cancer diagnosis and treatment; treatment of
HIV/AIDS; and diabetes, mental health, and cardiovascular care, among others."”® In each of
these areas, “African Americans, Hispanic Americans, and American Indians tend to receive less
and lower quality health care than whites, resulting in higher mortality rates.”"’ For example, one
study found that door-to-drug and door-to-treatment times were significantly longer for nonwhite
cardiac patients than for white patients.”® The study’s authors concluded that differential
treatment inside the hospital played a role in the disparity.”’ Another recent study reported that
African-American children who go to an emergency room with stomach pain are less likely than
white 2%hildren to receive pain medication and more likely to spend long hours in the emergency
room.

Discrimination on the basis of national origin, which encompasses discrimination on the
basis of limited English proficiency (LEP),” also creates unequal access to health. There are
approximately 25 million individuals in this country with Limited English Proficiency (“LEP™),
of whom 84 percent are of Hispanic or Asian origin®' LEP is often compounded with the
“cumulative effects of race and ethnicity, citizenship status, low education, and poverty,”
resulting in more barriers to access.” Language barriers may lead individuals to delay or forego
crucial health services.? Language barriers also increase risks to patient safety, through poor
exchanges of important information, misunderstandings about a physician’s instructions, or
difficulty obtaining information.”’

Sex discrimination, which includes discrimination based on pregnancy, gender identity,
and sex stereotypes, takes many forms and occurs at every step in the health care system—from
obtaining insurance coverage to receiving proper diagnosis and treatment. This discrimination
seriously harms women and threatens their health, causing them to pay more for health care and
to risk receiving improper diagnoses and less effective treatments. Studies have found that
women receive inadequate care when gender bias inappropriately influences medical decision-
making. For example, a recent study of emergency room patients reporting similar symptoms
found that men were more likely than women to receive morphine to help treat pain.”® Indeed,
the Institute of Medicine has recognized that gender disparities in pain care result from “neglect,
dismissal and discrimination from the health care system.”? While progress has been made, past
and current exclusion of women in medical research continues to negatively affect advances in
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woimen’s health. Intentional exclusion and under-inclusion of women in clinical trials, including
the failure to adequately recruit women to participate in medical research, is a long-standing and
well-documented problem.” Research that uses an exclusively male model to evaluate and
understand women’s health needs means that women cannot receive medical care of the same
quality provided to men.

Discrimination based on gender identity, gender expression, and sexual orientation is also
a persistent problem in our health care system. LGBT individuals consistently face health care
discrimination, including verbal abuse, physical abuse, and outright refusals of treatment. This is
especially true for transgender and gender nonconforming individuals.’!

People with disabilities experience significant health disparities and barriers to health
care, as compared with people who do not have disabilities.** In fact, people with disabilities are
2.5 times more likely to have unmet health care needs than non-disabled peers. Individuals with
all types of disabilities report discriminatory physical, programmatic, and attitudinal barriers to
accessing health care in hospitals, clinics, diagnostic facilities, and practitioners’ offices of all
sizes throughout the country.”® According to the Alliance for Disability in Healthcare Education,
“Without training, healthcare providers tend to: underestimate the abilities of patients with
disabilities; grossly underestimate the quality of life of patients with disabilities; minimize the
patient’s capacity to contribute to their own care; and minimize the extent and importance of the
patient’s expertise in [their] own condition.®® Moreover, scientific evidence is lacking about
effective treatments for people with disabilities, especially those who develop common
conditions of aging (e.g., cancer, heart discase, diabetes) because they are routinely excluded
from clinical trials and creating comparative effectiveness research aimed at people with
disabilities presents complex challenges.”®

b) Diversity in the Health Care Workforce Is Associated with Reduced Health
Disparities and Improved Patient Care for an Increasingly Diverse Patient
Population.

The Institute of Medicine, among other institutional bodies, prioritizes increasing the
number of minority health professionals as a critical component for addressing health disparities
and improving patient care.’® Diversity in the health care system can counteract biases and
combat discrimination by improving cultural and linguistic competency, thereby improving
provider-patient communication and patient care.’” A diverse health care workforce can also
broaden research agendas, ensuring studies address health conditions and health care delivery
issues of particular importance to underserved minorities.”® In addition, minority physicians are
often more likely to choose to become primary care practitioners and to decide to serve
underserved areas and care for individuals who are uninsured or underinsured.’® A diverse health
care workforce can also lead to more diverse enroliment in clinical trials that aim to lessen health
disparities.** Studies suggest that researchers who share common language or cultural beliefs
with minority patients can more successfully break down the barriers of fear and distrust of
health professionals and the health care system that can keep minority populations from
participating in research trials.*!
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In particular, the federal government has a vital interest in contracting with health care
institutions that are equipped to serve the interests of the growing population of patients with
LEP. Research has established that care improves when patients are treated by medical staff that
speaks their language. In a 2006 review of evidence regarding diversity in the health professions,
the Department of Health and Human Services found that “non-English speaking patients
experience better interpersonal care, greater medical comprehension, and greater likelihood of
keeping follow-up appointments when they see a language-concordant practitioner, particularly
in mental health care.™

* * *

Addressing discrimination and improving diversity in the health care workforce are key
strategies to improving patient care and reducing health disparities—goals the federal
government has an important interest in advancing. “Racial inequity in health care delivery and
in minority access to the health professions has lasted for centuries in no small part due to
systemic, or institutional, racism.™ A lack of diversity into the health care workforce
“contributes to the gap in health status and impaired access to health care experienced by a
significant portion of our population.™** A “health workforce that is culturally sensitive and
focused on patient care” benefits not only minority patients, but can also “improve patient
access, patient satisfaction, and improve quality of care for all patients.* The federal government
therefore has a vital interest in having its health care contracts support a health care workforce
that is free from discrimination and that effectively serves this country’s diverse patient
population.
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Reis, J. P., Breslin, M. L., Iezzoni, L. 1., & Kirschner, K. L. (2004). Jr Takes More Than Ramps to Solve the Crisis of
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[Additional Submissions by Chairman Walberg follow:]
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OFFICERS April 3, 2014
LARRY WALIGORA
Chaman i
9665552 The Honorable Tim Walberg
(703) 684-9527 fax Chairman
CARROLL E. MIDGETT Committee on Education and the Workforce
;ﬁﬁ'g’;’?& United States House of Representatives
{410) 4241588 fex 2181 Rayburn House Office Building BY EMAILTO:
PALLA 5. JAKUB Washington, DC 20510 molly.conway@mail house.gov
Secrelary - Treasirer
{202) 833-4910
(202) 8334918 fax Re: H.R. 3633, the Protecting Health Care Providers from increased
BOARD OF DIRECTORS Administrative Burdens Act
PAULA S, JAKUB i :
it oo Prasient Dear Chairman Walberg:
QT,’?;L@ZZ‘;‘;‘Z.%S&?"* The Association of Federal Health Organizations (“AFHO") appreciates receiving your
CARBOLL £ MIDGETT staff's invitation to submit this statement for the record of the Subcommittee on
mwgumwwhm Workforce Protection’s March 13, 2014, hearing. We wish 1o express our support for

e PosaiMorers H.R. 3633, the Protecting Health Care Providers from Increased Administrative
DONNA SPINA : .
Manages, Pan Aomiashalo Burdens Act. AFH(? is a trade association of Federal Em{)loyees Health Ben?ﬁt
Compass Rose Benefits Group (“FEHB”) plan carriers that serve over 75% of the FEHBP’s total enrofiment
?,,fswmm MILES H.R. 3633 is a welcome legislative response to the Labor Department’s Office of
Government Cnplopess Federal Contractor Compliance Programs (“OFCCP”) enforcement actions seeking to
MCHAEL S treat hospitals as TRICARE and FEHB Program subcontractors that must comply with
Elea,w; Z,',-,;?;A the affirmative action program requirements of various Executive Orders and federal
Ml Handters Benefd Plan laws. Qur statement principally seeks to illustrate how these enforcement efforts
BERNARD PERLMUTTER against FEHBP carriers are at odds with long-standing understandings and practice in
Administrator
Nationat Association of the FEHBP.
Lefter Carrers Health
Beneft Plan The FEHB Act, 5 U.5.C. Ch. 89, authorizes the U.S. Office of Personnel Management
LARRY WALIGORA {"OPM”] to enter into contracts with gualified carriers for health benefit plans, not
Natage ahipsuane PIOGATS— for health care services. FEHB plan contracts are health insurance contracts under
Carters' Associaon which the carrier or its underwriter bears the risk that the premiums will be
JACQUELINE BONILLA sufficient to fund the benefit costs and related administrative expenses.
Addminisirator
Panama Canatrea Bonefit Plan AT} FEHB plan contracts include three affirmative action clauses that flow down to
g&ﬁggmﬁw subcontractors at specified dollar thresholds; Section 5.19 Equal Opportunity
SAMBA Feceral Employee {Federal Acquisition Regulation (“FAR") § 52.222-26) , Sectien 5.22 Equal Opportunity
Benefit Asscciaton for Veterans {FAR § 52.222-35), dnd Section 5.23 Affirmative Action for Workers with
ASSOCIATE MEMBERS Disabilities (FAR 52.222-36). However, none of these clauses defines the term
Bue Cross Blue Shisld Assocaton - SUbCONtractor,
Astna Lite Insurance Company
United Healthcare

 AFHO members reserve the right to comment separately to the Committee on this bifl.
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Furthermore, FAR Chapter 1, Part 2, does not include a definition of the term “subcontractor.” However,
OPM has defined that term in its implementing Federal Employees Health Benefits Acquisition
Regulation (“FEHBAR”) since the FEHBAR's inception in 1987 as follows:

Subcontractor means any supplier, distributor, vendor, or firm that furnishes supplies or services
to or for a prime contractor or another subcontractor, except for providers of direct medical
services or supplies pursuant to the Carrier’s health benefits plan.

The FAR expressly authorized OPM to create this definition for FEHBP purposes. 48 C.F.R. Subpart 1.3.

in 2005, OPM created a new class of contracts for experience rated FEHBP carriers known as the large
provider agreement. At the time, OPM explained that

Large Provider Agreements include mail order pharmacy services, pharmacy benefit
management services, mental (behavioral) health and/or substance abuse management
services, preferred provider organizations {including organizations that own and/or contract
with direct providers of medical services and supplies), utilization review services, and/or large
case or disease management services, Large Provider Agreements do not include carriers’
contracts with hospitals

70 Fed. Reg. 31,374, 31,375 {June 1, 2005, emphasis added.}

OPM’s decision to exclude health care providers from the FEHBP definitions of subcontractor and large
provider draws support from the Federal Grants and Cooperative Agreement Act of 1978, 31 U.S.C. Ch.
63. The Grant Act, which is referenced in the FAR's definition of the term “Contract” {48 C.F.R. § 1-
2.201), was passed to provide agencies, such as OPM and OFCCP, with guidelines for classifying the
various relationships between the federal government and federa fund recipients. We agree with the
American Hospital Association’s {“AHA”) December 4, 2014, testimony to this Committee on this point
{p. 8):

Under the Grant Act, TRICARE, FEHBP and Medicare reimbursements do not qualify as federal
“procurement contracts” but instead are forms of federal financial assistance. Under the Grant
Act, a procurement contract exists where the principal purpose of the relationship is to acquire
“property or services for the direct benefit or use of the United States Government.” [31 U.S.C. §
6302.] Clearly, health benefit plan reimbursements are not for the direct benefit or use of the
government. Instead, common sense and the language of the relevant legislation establishes
that, literally, the “beneficiaries” of TRICARE are the service members, veterans and eligible
dependents who receive medical services — that is, the benefits of the program. Likewise, the
“beneficiaries” of FEHBP are federal employees, retirees and their families. These arrangements
are analogous to Medicare, where the government makes payments to hospitals for the benefit
of “that portion of the public entitled to Medicaid or Medicare coverage.”

Subsequently, in March 2003, OFFCP issued Directive No. 263, which was consistent with OPM's
subcontractor definition. That directive expressed the following policy:

Based on the [Labor Department Administrative Review Board] ARB decision [in the Bridgeport
Haspital case], OFCCP cannot use FEHBP coverage as a basis to assert jurisdiction over a health
care provider.

Citation: http://tinyurl.com/nw3zobd The Bridgeport Hospital case concerned a contract between the
hospital and a Blue Cross Blue Shield Federal Employee Plan carrier. ARB No. 00-034 {1an. 31, 2003),
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available at http://tinyurl.com/pgxgm7s.? For these reasons, AFHO members have neither included the
affirmative action clauses in subcontracts with hospitals and other health care providers nor required
their network vendors or prescription benefit managers to include those clauses in their provider

agreements.

Nevertheless, beginning in January 2004, OFCCP sought to apply the affirmative action clauses to a
contract between the UPMC Braddock medical facility and a FEHBP comprehensive medical plan carrier.
OFCCP commenced an enforcement action in November 2006. In May 2009, the ARB sustained the
OFFCP's. OFCCP v. UPMC Braddock, DOL ARB No. 08-048 {May 29, 2009}, available at
http://tinyurl.com/o2szw7d. The U.S. District Court for the District of Columbia later affirmed the ARB’s
decision, UPMC Braddock v. Sofis, 934 F Supp 2d 238 {DDC March 30, 2013). That decision has been
appealed to the U.S. Court of Appeals for the District of Columbia Circuit (No. 13-5158).

These decisions override OPM's longstanding FEHBAR determination that providers and large providers
are not subcontractors and raise the specter that hospitals and large medical groups may be deterred
from joining FEHBP carriers’ networks in order to avoid the OFCCP’s burdensome affirmative action
program requirements, ahout which the American Hospital Association has testified so effectively
before this Committee. Federal and postal employees, annuitants, and their families who depend upon
the FEHBP for their health care coverage would be the losers in that case since many high quality,
affordable healthcare providers may no longer participate in the networks upon which they rely.

We would also note that the Secretary of Labor’s offer to create a five year long moratorium on OFCCP
enforcement actions against TRICARE providers in order to acclimate those heaithcare providers to
OFFCP's new enforcement policy, that you announced at the March 13, 2014, hearing, would not
prevent the OFCCP from ultimately creating an impediment to building the highest-quality networks to
serve those who rely on the FEHBP.

For all of these reasons, AFHO supports the enactment of HR 3633 which ends the uncertainty that the
OFCCP has created and costly related litigation by clarifying once and for all that participationina
federally funded health benefit program, like the FEHBP, does not subject health care providers to
OFCCP jurisdiction. This legislation will provide the best assurance to active and retired federal and
postal employees and their dependents that the OFCCP will not threaten the quality of the providers in
FEHBP carriers’ networks. Healthcare providers are, and if H.R. 3633 is enacted, would remain subject to
federal, state, and local employment discrimination faw.

Thank you again soliciting this statement. Should you wish to discuss them further, please contact me.

Sincerely,

La:)r;v;\ftai/gora K@
Chairman

cc AFHO Board of Directors
David M. Ermer
John O'Brien (OPM)
Jonathan Foley (OPM)

z " .
in December 2010, OFCCP “obsoleted” Directive No. 262 based on the agency’s enforcement actions, not on a
change in the law. See OFCCP Directive No. 293 and Notice of Rescission No. 301
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[Whereupon, at 11:33 a.m., the subcommittee was adjourned.]
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