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(1) 

REDUCING RED TAPE: THE NEW OIRA 
ADMINISTRATOR’S PERSPECTIVE 

WEDNESDAY, JULY 24, 2013 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON SMALL BUSINESS, 

Washington, DC. 
The Committee met, pursuant to call, at 1:00 p.m., in Room 

2360, Rayburn House Office Building. Hon. Sam Graves [chairman 
of the Committee] presiding. 

Present: Representatives Graves, Chabot, Luetkemeyer, Hanna, 
Huelskamp, Schweikert, Collins, Rice, Velázquez, Chu, Hahn, 
Meng, Schneider, and Barber. 

Chairman GRAVES. Good afternoon, everybody. We will call this 
hearing to order. 

I am very pleased today to welcome Howard Shelanski, who is 
the new administrator of the Office of Information and Regulatory 
Affairs. The Office of Information and Regulatory Affairs is charged 
with the critical role of reviewing significant regulations and over-
seeing agencies’ review of existing regulations. 

Over the last four years, regulatory burdens have increased at an 
astonishing rate, and major rules alone have added nearly 70 bil-
lion in new regulatory costs. In fiscal year 2012, more than 3,800 
final rules were issued. While expanding the regulatory state in an 
unprecedented way, President Obama has also directed federal 
agencies to review their existing regulations. He issued two execu-
tive orders—one in 2011 that required agencies to draft and final-
ize retrospective review plans, and another in 2012 that requires 
federal agencies to produce retrospective review progress reports. 
Agencies were ordered to give special consideration to initiatives 
that would reduce regulatory burdens on small businesses. This 
makes sense because small businesses are disproportionately bur-
dened by regulatory costs. Furthermore, in survey after survey, 
small businesses regularly cite concerns about the complexity and 
burden of red tape. The need to reevaluate our regulatory structure 
is clear. 

Last week in The Washington Post, there was a story that ran 
on the front page about a magician from my home state of Mis-
souri. This magician uses a Netherland dwarf rabbit in his magic 
shows for kids and the Department of Agriculture has determined 
that the magician must carry a license for his rabbit, pay an an-
nual fee, and submit to surprise inspections of his home. In addi-
tion, under a new rule finalized just last year, he is required to 
have a written plan detailing how he will take care of the rabbit 
in the event of an emergency or disaster. This rabbit disaster plan, 

VerDate Mar 15 2010 16:07 Nov 04, 2013 Jkt 000000 PO 00000 Frm 00005 Fmt 6633 Sfmt 6633 C:\USERS\DSTEWARD\DOCUMENTS\82203.TXT DEBBIES
B

R
E

P
-2

19
 w

ith
 D

IS
T

IL
LE

R



2 

which is being prepared with professional assistance, is 28 pages 
long so far. 

If this story was not on the front page of the newspaper I would 
have thought it was a joke, but this is no laughing matter. This 
kind of story about regulatory overreach is unfortunately all too 
common today. Congress gives regulators an inch and a lot of times 
they do take a mile and the result is poorly thought out, unneces-
sary regulations that unduly burden small businesses. 

Today, Administrator Shelanski has joined us to discuss agency 
retrospective review efforts, and I look forward to hearing whether 
the agencies’ efforts are resulting in meaningful reductions in regu-
latory burdens, particularly for small businesses. And I also look 
forward to hearing how Mr. Shelanski plans to scrutinize new reg-
ulatory proposals to ensure that any negative impacts on small 
businesses are minimized. 

And with that I turn to Ranking Member Velázquez for her open-
ing statement. 

Ms. VELÁZQUEZ. Thank you, Mr. Chairman. 
Small businesses are critical to the economy, creating nearly 70 

percent of net new jobs and generating more than 50 percent of 
GDP. While their contributions are essential to putting a real dent 
in the nation’s unemployment rate, regulatory costs threaten to un-
dermine this important role. While credible estimates of these costs 
are hard to come by, over the last seven years this committee has 
extensively examined the impact of regulations on small firms. 
During this time, it has become clear that although these rules pro-
vide significant benefits to the public, they are, in fact, creating 
very real challenges for a wide range of smaller companies. 

President Obama addressed this matter head-on by issuing Exec-
utive Orders 13563 and 13610. Together, these mandates have the 
potential to bring real relief to small businesses across the country. 
They call for the careful reassessment—a retrospective analysis— 
of regulations that are in place. After this evaluation has been un-
dertaken, agencies will be in a position to streamline, modify, or 
eliminate rules that do not make sense in their current form or 
under existing circumstances. Specifically, agencies are directed to 
prioritize initiatives that will produce significant cost savings and 
reductions in paperwork burdens. As a result, small businesses will 
face fewer headaches in dealing with federal regulations. 

In May, this committee heard from agencies on their progress in 
implementing these orders. We learned for the most part that 
agencies are taking these requirements more seriously than they 
have in the past, particularly when it comes to the section 610 re-
quirements in the Regulatory Flexibility Act. Several agencies, 
from Treasury to Labor to DOT, have already issued final rules 
that will reduce burdens on businesses. Other changes, like those 
to the FAR, will help small businesses directly by reducing govern-
ment bureaucracy. 

During today’s proceedings, I am particularly interested in hear-
ing whether these moves indicate a long overdue change to agency 
behavior. All too often, similar efforts have been just a flash in the 
pan as agencies’ compliance with previous calls for regulatory re-
duction faded quickly. 
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While the president’s initiatives are welcome, we cannot overlook 
the importance of the Regulatory Flexibility Act as well. It has pro-
vided an overarching structure for agencies to work within, lim-
iting the impact of their rules on small businesses. With efforts 
currently underway in the Judiciary Committee to revise this im-
portant statute, we must ensure that any changes do not under-
mine its effectiveness. This means not heaping on the SBA’s Office 
of Advocacy—who implements the RFA—with responsibilities be-
yond its capacity. As a result of the sequester, this office is already 
struggling to make due with less and adding more duties makes lit-
tle sense. The truth is that taxpayers will be stuck with another 
bill or more likely no additional funding will be provided and the 
office will be unable to carry out these obligations effectively. 

Instead, we should be considering changes to the RFA in the 
area that are most glaring, rather than rewriting the entire act. 
This includes ensuring periodic reviews become a regular part of 
the regulatory process and that agencies cannot evade their respon-
sibility under the act. It also means broadening the panel process, 
but in a way that makes sense in the current fiscal environment. 

With Administrator Shelanski here today, I am eager to not only 
hear about agency implementation of the retrospective review 
plans, but also what step, if any, should be taken to improve the 
RFA. Reducing regulatory burden is a laudable, if elusive, goal. It 
is something that Congress, the administration, and the private 
sector must work towards and constantly improve as the regulatory 
environment evolves. With this in mind, I am hopeful that these 
most recent executive orders will be a break from past efforts. Re-
versing these trends are essential, not only to small business, but 
to the economy overall. 

I yield back the balance of my time. Thank you. 
Chairman GRAVES. Thank you. 
The Honorable Howard Shelanski was confirmed as the adminis-

trator of the Office of Information and Regulatory Affairs on June 
27, 2013. Mr. Shelanski has both a Ph.D. in Economics and a law 
degree from the University of California at Berkeley. He served in 
several positions at the Federal Trade Commission, most recently 
as the director of the Bureau of Economics. Mr. Shelanski has 
worked for the Federal Communications Commission and the 
Council of Economic Advisors at the White House, and he has also 
taught and practiced law and clerked for several notable jurists, in-
cluding Supreme Court Justice Scalia. 

Mr. Shelanski, thank you for taking the time to be here. Your 
written testimony will be entered into the record in its entirety, 
and I look forward to hearing your oral testimony. 

STATEMENT OF HOWARD SHELANSKI, ADMINISTRATOR, OF-
FICE OF INFORMATION AND REGULATORY AFFAIRS, OFFICE 
OF MANAGEMENT AND BUDGET 

Mr. SHELANSKI. Thank you very much, Mr. Chairman, Rank-
ing Member Velázquez, and members of the Committee. Thank you 
for the opportunity to appear before you today. 

As Chairman Graves just mentioned, I was recently confirmed as 
the administrator of the Office of Information and Regulatory Af-
fairs, known as OIRA, at the Office of Management and Budget, 
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and I am honored to be serving in this role. And I look forward to 
speaking with you today about the topic of retrospective regulatory 
review, and in particular, its benefits for small businesses. 

Retrospective review is critical to ensuring that our regulatory 
system is modern, streamlined, and does not impose unnecessary 
burdens on the American public. Even regulations that were well 
crafted when first promulgated can become unnecessary over time 
as conditions change. Retrospective review of regulations helps to 
ensure that those regulations are continuing to promote health, 
safety, welfare, and well-being of Americans without imposing un-
necessary costs. 

Recognizing the importance of this effort, in January 2011, the 
president issued executive order 13563, called ‘‘Improving Regula-
tion and Regulatory Review.’’ Among other things, that executive 
order asks executive departments and agencies to review existing 
regulations and to streamline, modify, or repeal regulations and re-
duce unnecessary burdens and costs. As a result of that executive 
order, executive departments and agencies produced more than two 
dozen plans with over 500 regulatory reform initiatives. Just a 
small fraction of the rules already finalized will produce billions of 
dollars of savings in the near term. In subsequent executive orders, 
the president took the additional steps of directing agencies to em-
phasize reforms that produce significant, quantifiable savings, and 
of asking the independent regulatory agencies to develop their own 
regulatory review plans. 

The administration’s retrospective review efforts are already pro-
ducing significant results. For example, the Department of Health 
and Human Services (HHS) finalized rules to remove unnecessary 
regulatory and reporting requirements on hospitals and other 
health care providers, saving more than $5 billion over the next 
five years. The Department of Labor finalized a rule to simplify 
and to improve hazard warnings for workers, producing net bene-
fits of more than $2.5 billion in savings over the next five years 
while increasing safety. The Department of Labor also finalized a 
rule that will remove approximately $1.9 million annual hours of 
redundant reporting burdens on employers, and save more than 
$200 million in costs over five years. The Environmental Protection 
Agency finalized a rule to eliminate the obligation for many states 
to require air pollution vapor recovery systems at local gas stations 
since modern vehicles already have effective air pollution control 
technologies. The anticipated five-year savings are over $400 mil-
lion. 

Our retrospective review efforts have focused especially on bene-
fitting small businesses. The Department of Transportation retro-
spective review plan alone identifies over two dozen initiatives to 
save money for small businesses and local governments. For exam-
ple, one of DOT’s initiatives would codify regulations to prevent du-
plicative requirements for air carrier drug and alcohol testing pro-
grams, which would be particularly helpful for small carriers. The 
Department of Defense issued a new rule to accelerate payments 
on contracts to as many as 60,000 small businesses, improving 
their cash flow. And the Small Business Administration is chang-
ing its rules to adopt a single electronic application to reduce the 
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paperwork required of certain lenders, which will in turn benefit 
small business borrowers. 

This past winter, agencies focused their retrospective review up-
dates on paperwork burden reduction. Many of the initiatives stem-
ming from this effort will save substantial money for small busi-
nesses. For example, the Internal Revenue Service announced a 
simplified method for claiming the home office deduction, which 
will save taxpayers, particularly those with home-based small busi-
nesses, over 1.6 million hours and several million dollars in out-of- 
pocket costs per year. 

In July 2013, agencies submitted to OIRA their latest updates of 
their retrospective review plans pursuant to executive orders 13563 
and 13610. Although OIRA is still reviewing the plans and the full 
updates are not yet public, I can report that many of the initiatives 
highlighted in the updated plans benefit small businesses. For ex-
ample, the Department of Housing and Urban Development is 
drafting a final rule that would create alternative, more stream-
lined financial statement reporting requirements for small super-
vised lenders. The rule would also eliminate duplicative reporting 
requirements for lenders who already report to federal agencies. In 
addition, the Federal Aviation Administration is proposing a rule 
to update, simplify, and streamline rules of practice and procedure 
for filing and adjudicating complaints against federally assisted air-
ports. Small businesses would particularly benefit from this rule 
which would decrease the time spent on processing complaints by 
allowing parties to file electronically. 

Retrospective review is crucial to ensuring that we have a well- 
functioning regulatory system, and moving forward I will look for 
further ways to institutionalize retrospective review of regulations 
and to ensure that retrospective review continues to produce sig-
nificant cost savings for small businesses and for the American 
people. 

Thank you for your time. I would be happy to answer any ques-
tions. 

Chairman GRAVES. Thank you very much, Administrator. 
We are going to start with Representative Luetkemeyer. You can 

start with questions. 
Mr. LUETKEMEYER. Okay. Thank you, Mr. Chairman. And 

thank you, Mr. Shelanski, for being here today. 
I have a few questions here with regards to the Department of 

Labor is coming out with some rules and has been coming out with 
some rules and I am going to kind of use those as perhaps a tem-
plate for how you go about your rulemaking process here. 

In 2010, they came out with a rule with regards to broker-deal-
ers and investment advisors and they withdrew the rule again in 
2011. I do not know if you are familiar with it or not but it had 
to with the liability exposure, that they could be exposed to as a 
result of this rule with regards to the broker-dealers and invest-
ment advisors, how they advised their clients. And now it is DOL’s 
intent to repropose the rule. In fact, you may have the rule already 
to review because they were going to try to deal with it in 90 days. 
You have to have it within 90 days of the rule being implemented 
and they are trying to get it by the first of October. So you may 
have it already, I am not sure. But regardless, I guess my concern 
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is, number one, since they pulled the rule back and they are now 
going to repropose it, I assume you will get it before they do come 
out with a final ruling. Is that correct? 

Mr. SHELANSKI. Yes, sir. That is correct. 
Mr. LUETKEMEYER. Okay. And they have to go through the 

entire process of showing a cost-benefit analysis, what kind of prob-
lem is there to solve, what their solution is. That is all part of the 
regular process of going about this; is that correct? 

Mr. SHELANSKI. Yes. So the review process at OIRA is very 
much exactly what you just described. When the regulation comes 
to OIRA for review, one of the jobs of the office is to make sure that 
the prescriptions of the relevant executive orders have been fol-
lowed. And one of the, I think, centerpieces of the executive orders 
under which OIRA operates is cost-benefit analysis. And so any 
rule that comes to OIRA, whether it will be the reproposed fidu-
ciary or any other regulation, where allowable by law will be sub-
ject to this kind of cost benefit. 

Mr. LUETKEMEYER. Okay. Whenever they give you the cost- 
benefit analysis, do you look at it and ever tell them, ‘‘Hey, this is 
a bunch of bunk. You guys are all blowing smoke at us. This does 
not work. I want you to go back and actually do an analysis that 
makes sense?’’ 

Mr. SHELANSKI. This is, in fact, very much at the heart of 
what OIRA does. OIRA does not in the first instance do original 
cost-benefit analysis. It reviews what the agencies have done, but 
it reviews it rigorously and critically so information can emerge 
during the OIRA review process that suggests either that the cost- 
benefit analysis was inadequate or should be done in a different 
way, or as in many cases, that it was, in fact, done very well. But 
OIRA does adopt a very critical analysis of that. 

Mr. LUETKEMEYER. Okay. In this situation there also is a sit-
uation here where the SEC is trying to also make a rule under a 
different structure, under different guidelines, different authority, 
and the two rules could be in conflict and there needs to be some 
collaboration here. Do you force them to collaborate? What happens 
when they are in conflict with each other? 

Mr. SHELANSKI. Mr. Luetkemeyer, thank you very much for 
that question because I think that gets to a very important issue. 
I absolutely share your concern and OMB shares your concern with 
duplicative or conflicting regulations. And one of the very impor-
tant roles of OIRA, in addition to reviewing what the agency anal-
ysis is, is where appropriate to convene other agencies that might 
have duplicative or conflicting rules. 

Mr. LUETKEMEYER. So do you get them in a room and say, 
okay, you guys knock it out? Or do you reject both rules and tell 
them to do it over? How do you get to some sort of resolution here? 

Mr. SHELANSKI. Well, there are different processes depending 
on the circumstance. The Securities and Exchange Commission is 
an independent agency and not subject to OIRA review. But of 
course, the Department of Labor is. 

Mr. LUETKEMEYER. What rules are going to have an impact 
on what you review. 

Mr. SHELANSKI. Precisely. I agree with you completely. 
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And so the job of OIRA, and my job as administrator in that 
case, would be to make sure that the Department of Labor, which 
is subject to OIRA review, is fully taking account the extent to 
which its rules will overlap or interoperate with the Securities and 
Exchange Commission’s rules. 

Mr. LUETKEMEYER. Okay. With regards to looking at the pro-
mulgation of rules, do you ever look at the letters and the testi-
mony, the comment period, all the stuff that comes in to, in this 
case, DOL or whomever, and say this is an unintended consequence 
of what you are trying to do. This is what is going to happen if you 
do this. And to follow up because I am running out of time here, 
do you also look at, in a case of promulgating rules from a law, do 
you ever look at the intent of Congress and what we are trying to 
get done with this law and the hearings that we have here and the 
testimony and the discussions held on the floor as an indication of 
where we want to go with this law so that when they make the 
rules they do not take a turn somewhere and go off on a tangent 
and make sure they stay within the case I call it, or where they 
need to be to make these rules? 

Mr. SHELANSKI. So let me answer your questions, starting with 
the one you just asked because I think it is a very important ques-
tion. 

The interpretation of an agency statute and the choice of policy 
to the extent there is discretion under that statute is in the first 
instance in the province of the department or agency that is issuing 
the regulation. OIRA does not set policy priorities or do the initial 
legal interpretations for the agencies; they do that. Now, of course, 
should there be a regulation that is not in compliance with the law, 
that would be something that we would be very concerned with. 

In terms of the comments and the public information that comes 
into the rulemaking process itself, that is very much the kind of 
information that OIRA looks at and depends on for parts of its re-
view. Just to give you a hypothetical example, were it the case that 
a comment had brought interesting or credible data to the rule-
making process and that data were not accounted for in the agen-
cy’s analysis, that would lead to a question from OIRA to the agen-
cy about why not, and what would the effect of accounting for that 
data be? So we are very concerned that the best available informa-
tion—technical data, science, economics—all factor into the rule-
making process, and public notice and comment is a very important 
source of that information. 

Mr. LUETKEMEYER. I see my time is up. I appreciate the 
Chairman’s indulgence. Thank you very much. 

Chairman GRAVES. Ranking Member Velázquez. 
Ms. VELÁZQUEZ. Thank you, Mr. Chairman. 
Administrator Shelanski, OIRA’s guidance dated October 26, 

2011, entitled ‘‘Implementation of Retrospective Review Plans’’ 
stated that the agency’s plan should cover existing significant regu-
lations. That is the case; correct? 

Mr. SHELANSKI. Yes, that is correct. 
Ms. VELÁZQUEZ. However, several agencies have included new 

rules unrelated to existing regulations, as well as initiatives out-
side of the rulemaking process. So I would like to know what is 
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your position on that? And do you believe that these in any way 
will undermine the intent of the executive order? 

Mr. SHELANSKI. Thank you. Thank you very much, Congress-
woman Velázquez. 

Let me start by saying that retrospective review in my view, and 
I think in the view of the president’s executive orders, should un-
dertake all agency actions that might save money for the American 
public and particularly for small businesses. That could include 
things that are not rules. For example, methods of reducing paper-
work and things that might fall outside of reforming or repealing 
an existing regulation. And those can be extremely beneficial for 
small businesses. So to the extent that it is part of the retrospec-
tive review plans or things working under the retrospective review 
executive orders, I do think that it can be appropriate for agencies 
to expand their focus beyond—— 

Ms. VELÁZQUEZ. Okay. So let us say that, yes, it could be ap-
propriate, but do you not believe that the focus of the review 
should be on emphasizing those rules, those existing rules to re-
lieve the burden? 

Mr. SHELANSKI. Yes. Yes, I do. That certainly is the focus of 
retrospective review. Now, what can be a little bit complicated in 
looking at the plans that the agency has put forward is that often 
the vehicle for changing a pre-existing rule is a new rule. And so 
one might look at them and say, well, this is supposed to be a ret-
rospective review plan and instead of seeing the words ‘‘repeal, re-
peal, repeal,’’ we see new rules. But the effect of those new rules 
is to modify or change in some way pre-existing regulations. 

Ms. VELÁZQUEZ. Thank you. 
Administrator, every week that we hold hearings regarding an 

issue related to small business growth, people raise the regulatory 
environment and how this hinders small businesses. My question 
to you is agencies have been reporting for over a year now on retro-
spective reviews. And we want them to do their work because it is 
going to show cost savings for small businesses. What is the role 
that sequestration plays on that effort? 

Mr. SHELANSKI. Well, I think that is a very important ques-
tion. I can speak from OIRA’s standpoint. I think the role of se-
questration in general is one that constrains the ability of agencies 
to have as much person power as they would like to have in their 
various functions, and to the extent one of those functions is retro-
spective review, one might imagine that sequestration is having a 
negative effect on their ability to devote resources to that activity. 
But as for the specific effects on any given agency, I cannot speak 
to that. 

I can, however, speak to OIRA’s role in encouraging and working 
with the agencies and reviewing their retrospective review plans. 
All of OMB, OIRA included, is really at sort of a bare bones level 
of staffing at this point, and under sequestration we are not in a 
position, never mind to add staff, but not even to backfill vacancies 
that are occurring. And with this extremely hardworking and dedi-
cated staff that we have, and I really wish to say that to a person 
they are outstanding and they work extremely hard, we lose some 
of their effort due to furlough days. And we are subject to furlough. 
Just, for example, my staff has furlough day this coming Monday. 
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They have a furlough day the Monday afterwards. They have had 
furlough days since sequestration. And that, of course, is person 
power that we do not have to devote to this effort. 

Ms. VELÁZQUEZ. Thank you. 
It has been two years since agencies issued their final plans and 

began implementing them. Are you satisfied that agencies are tak-
ing this seriously? 

Mr. SHELANSKI. Thank you very much for that question. I am 
satisfied that they are taking it seriously, but I want to be careful 
with the word ‘‘satisfied.’’ I am very encouraged by the signs that 
I have seen. You know, the president’s executive order is only a 
couple of years old on retrospective review, and I think that what 
I have seen is an increasing engagement by the agencies in this 
process. So I am satisfied that it is getting traction, but I want to 
see more. 

Ms. VELÁZQUEZ. Okay. So my final question is we have seen 
executive orders before and they come and they go. Do you believe 
that this time agencies are more committed than they have been 
in the past? Are we breaking that culture? 

Mr. SHELANSKI. Well, I think that is a very important ques-
tion. I do think that there is a culture of retrospective review and 
of look back that is taking hold in the agencies. Certainly, none of 
us want to see regulations that are getting in the way of small 
business, that are deterring small businesses, or that are imposing 
unjustified costs. We do not want to see those persisting. 

Ms. VELÁZQUEZ. Okay. So my next question, what type of over-
sight do you have in place to make sure that agencies will be held 
accountable? 

Mr. SHELANSKI. Well, what OIRA does as part of this process 
is first of all, we make sure that the agencies are engaging in the 
processes that are mandated under the president’s executive orders 
related to retrospective review, and we have provided guidance on 
how to implement those executive orders. But we also require the 
agencies to file their reports with OIRA. In fact, in early July, all 
executive departments and agencies did file their reports with 
OIRA showing a very serious engagement with the retrospective re-
view process. There are a large number of initiatives that are listed 
on each agency’s report. We are in the process of reviewing them, 
and those will very shortly be public on the agency’s websites. 

Ms. VELÁZQUEZ. Will you be grading them? 
Mr. SHELANSKI. You know, we do not grade them per se but 

we provide them feedback and we try to improve their efforts. 
Ms. VELÁZQUEZ. Well, the public wants to know that they are 

really doing the work that they are supposed to be doing. 
Mr. SHELANSKI. Right. And really the proof of that is not just 

the lists that they very openly will post on their websites, but it 
is the real dollar savings that we have seen in the past two years 
from these retrospective review efforts which in terms of finalized 
rules that are retrospective and that change preexisting regula-
tions, we can already find $10 billion of savings to the American 
public, much of that savings enjoyed by small businesses. But I can 
also say that looking forward there are very important rules, such 
as one that the Department of Transportation is going to release 
that is going to reduce reporting obligations of truck drivers for ve-
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10 

hicle inspection reports and reduce daily burdens on truck drivers. 
And perhaps I will talk more about that rule later. But that will 
have $1.7 billion in savings, not to mention all of the hassle and 
annoyance that truckers have to face until now in filing those re-
ports. 

These are the kinds of efforts that we see on an ongoing basis. 
And I think the way for the public to evaluate the retrospective re-
view efforts is to look at those savings and to see the ongoing ef-
forts to find them. 

Ms. VELÁZQUEZ. Thank you, Administrator. I yield back. 
Chairman GRAVES. Mr. Hanna. 
Mr. HANNA. You mentioned in your testimony the president’s 

Quick Pay initiative, which you know, this Committee has sup-
ported. But the Department of Defense has, which is over 70 per-
cent of subcontractors, about $51.8 billion has decided to do away 
with that. And yet earlier in your conversation you mentioned that 
they were committed to paying people more quickly. Can you re-
spond to that? 

Mr. SHELANSKI. Thank you very much for the question, Mr. 
Hanna. I would have to go back and look at what the current sta-
tus of the Department of Defense’s implementation is. I am not 
aware of that. 

Mr. HANNA. One other thing I want to ask you. The idea of a 
cost-benefit analysis is by definition subjective. What does it mean 
to you? And what does it mean in your department? And is it really 
money or is it subjective and more nuanced than that? At what 
point do you decide a regulation is or is not worth doing? What 
does that mean in real terms? 

Mr. SHELANSKI. Well, I think what it means in real terms is 
this. What cost-benefit analysis should do is, to the extent possible, 
quantify the costs that a regulation will bring to the American pub-
lic, but also the benefits in dollar terms that will be created. And 
in many cases, those benefits can be quantified. For example, when 
we talk about the forthcoming Department of Transportation DVIR 
rule, that is the retrospective rule that is going to lift certain in-
spection report requirements that truckers have to comply with 
every day. We can actually count the amount of time it takes a 
trucker to file that report every day, and you can quantify what the 
value of that is by knowing what the average hourly rate of a 
trucker is and how many truckers are out there on the road. 

Mr. HANNA. Who decides when a rule is more expensive than 
the benefits derived? 

Mr. SHELANSKI. To the extent benefits can be quantified, we 
can look and see what the costs are and measure them against the 
benefits. But to your point that there are often values that go be-
yond things that are easily quantifiable, that is a harder question. 
Certainly, there are values that are beyond those that are quantifi-
able that do come into the evaluation of a regulation, and those 
might be in some cases hard to put a dollar value on. But I would 
note that those are also often values that are dictated by the un-
derlying statute. 

Mr. HANNA. On another note getting back to Quick Pay and the 
president’s directive, do you have the ability to go to the Depart-
ment of Defense and ask them to follow the directive rather than 
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11 

abandon it to over 70 percent of their contracts? What would you 
say if you found out what I am saying to you today is true, which 
we believe that it is? 

Mr. SHELANSKI. OIRA does not have jurisdiction to go and en-
force the law on executive departments. We review regulations as 
they come in to us. Once the regulations are finalized and they are 
out there on the books, we are not an enforcement agency, so it 
would not be within our jurisdiction to go out and call them into 
account. 

Mr. HANNA. But let us say you looked at that, which you will 
when you get back I hope, and you discovered that it was a big ex-
pense to the small businesses that they are paying them but not 
paying in a timely fashion. What would you do? Would you just put 
it back in the drawer or would you call this Committee? 

Mr. SHELANSKI. Well, you know, it is not in our drawer. What 
we would hope is that small businesses would be making clear that 
the regulation is not working as they had hoped and that the enti-
ties with the appropriate jurisdiction would investigate what was 
happening. What we would do is if there was a regulation that was 
submitted to us by the Department of Defense that was changing 
their practices, we would review that regulation under our normal 
processes. 

Mr. HANNA. So 70 percent of these contracts by small busi-
nesses that are out there that the Department of Defense has de-
cided not to follow the Quick Pay rules, really what you are saying 
is that they can do that and there is no recourse? 

Mr. SHELANSKI. Well, no, that is not what I am saying at all, 
sir. Just to be—— 

Ms. VELÁZQUEZ. Will the gentleman yield? I would suggest 
that the small businesses, the contractors, reach out to the Office 
of the IG. They have the jurisdiction to investigate whether or not 
the agency is complying with the rules. 

Mr. HANNA. Thank you. My time is expired. 
Chairman GRAVES. Ms. Hahn. 
Ms. HAHN. Thank you, Mr. Chairman, Ranking Member 

Velázquez. 
So we are 13 years into the 21st century and yet we are only just 

beginning to develop the streamlined and modern government that 
the American people expect and deserve from the nation that in-
vented the Internet. An important part of that is judicious and 
thorough reviews of our regulations, ensuring that our regulations 
have not grown outdated or duplicative and making sure that we 
are cutting down on paperwork wherever we can. Since last Con-
gress, I have actually had some legislation to make the Small Busi-
ness Administration’s pilot Small Loan Advantage Program perma-
nent. That pilot has streamlined applications for small loans up to 
$350,000, cutting down their paperwork to only two pages. And I 
think that is the sort of thing that we should be doing across gov-
ernment. In particular, I think we need to do more to shift more 
of our compliance and regulatory infrastructure online and to im-
prove our electronic filing. 

Last week, in this Committee, we had the head of the IRS talk 
about how severe budget cuts have been endured by the IRS, and 
that has meant that they have had to prioritize which tax forms 
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12 

they have moved to e-filing, and that means that some more exotic 
forms are getting pushed down the waiting line for next year or the 
year after. And the commissioner noted that the people and the 
small businesses that still have to paper file these less common 
forms make a lot of noise about how especially burdensome and 
complicated they are and how much they would benefit from e-fil-
ing, but his budget limits him from helping them now. 

So I am going to ask you, what do you think Congress needs to 
do to accelerate and support the shift towards e-filing and tech-
nology-based reporting across government? And what do you think 
are the greatest obstacles to moving towards e-filing and tech-
nology-based reporting? And are some of the agencies farther along 
or lagging behind than others in that respect? 

Mr. SHELANSKI. Thank you very much for your questions, Con-
gresswoman Hahn, because you have raised an issue that I think 
is very important to me as administrator and is very important to 
OIRA and OMB, which is paperwork reduction but also making the 
government more accessible and easier to use for American citi-
zens. E-filing, electronic access to information are all part of that 
picture. To be sure, part of OIRA, part of the acronym is informa-
tion. And so a lot of what we are concerned about is implementa-
tion of the Privacy Act, paperwork reduction. All kinds of online 
initiatives, of course, have to be balanced against concerns about 
privacy and data security, and I think those are things that the 
agencies are working together on very well. OMB is part of a 
broader interagency process that looks at all of these kinds of 
issues on an ongoing basis. And so consistent with the obligations 
of ensuring privacy, data security, it is a major priority to make 
this government simpler, more accessible. 

In terms of the particular priorities that an agency might have 
in moving towards electronic filing or electronic data availability, 
I cannot speak to the particular agencies’ priorities. They have to 
set those consistent with their statutes, with their policy mandates, 
and with their resources. And so I think one of the things that I 
hope going forward is that the agencies will have the resources to 
fully continue their work on making government as user friendly 
and as accessible as possible. 

Ms. HAHN. Yeah, I appreciate that, but I think one of the things 
I think we really, I mean, it is one thing to review these regula-
tions and see where we might do a better job, but it is another 
thing if we are asking businesses to comply and we are making it 
really difficult or burdensome of them to fill out forms to show that 
they are in compliance. I mean, I just really feel like that is an-
other part of what I would like to see you also include as part of 
your reviews. 

Mr. SHELANSKI. Thank you. And I agree entirely. One of the 
things that we do look at in all of our reviews is to see what the 
paperwork burdens are and to see that the agencies have done 
what is possible to reduce those burdens. And particularly, pursu-
ant to our particular concern for small businesses, to see what can 
be done to reduce the cost of small businesses that may not have 
the ability to hire somebody to be a paperwork person. We are very 
concerned about the way that this could actually become more cost-
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ly for small businesses. So we do review agencies’ efforts to try to 
reduce those burdens. 

Ms. HAHN. And make suggestions? 
Mr. SHELANSKI. We make suggestions. We ask questions about 

why things might not be done other ways, but sometimes there are 
limits to the resources, to the technology, legal questions. But I can 
assure you that the agencies and certainly my office are very con-
cerned with these issues. 

Ms. HAHN. Thank you. I yield back the balance of my time. 
Chairman GRAVES. Mr. Schweikert. 
Mr. SCHWEIKERT. Thank you, Mr. Chairman. 
Mr. Director, help me understand some of your process. Agency 

is working on a reg set, rule set. What do you do methodology in 
your office? What are your steps you go through to review? 

Mr. SHELANSKI. Well, at the point that the agency is actually 
engaged in the rulemaking process, the rulemaking process is at 
the agency, and so in most cases it is a notice and comment rule 
process. It is there at the agency, not with my office. 

Mr. SCHWEIKERT. In your shop, what are your steps? What do 
you do? 

Mr. SHELANSKI. After the agency feels that it has its rule, 
whether it is a proposed rule or a final rule or some kind of ad-
vanced notice of a rule, when they feel they have that document 
ready, they notify my office and say we would like to transmit this 
or we are going to transmit this rule to you. They then upload the 
rule in our system and it becomes public at that point what the 
rule is and that it is with OIRA. And this is following a public no-
tice and comment period at the agencies. 

Mr. SCHWEIKERT. Okay. So at this point you are a bulletin 
board. What do you do next? 

Mr. SHELANSKI. We then take the rule—and we are much 
more than a bulletin board. I have got—— 

Mr. SCHWEIKERT. What do you do next? 
Mr. SHELANSKI. It will go to the relevant branch, and an ana-

lyst will sit down with the rule and start working through. What 
is this rule designed to accomplish? What other rules might be 
doing what this rule is doing? What other agencies might have an 
interest? 

Mr. SCHWEIKERT. Okay. At that point, so you have a re-
searcher and an analyst—— 

Mr. SHELANSKI. Yes. 
Mr. SCHWEIKERT.—going over the rule. What tools is that re-

searcher to go over and say a version of this rule already is in the 
reg sets here? This is duplicative. So when they are doing their— 
I am trying to understand the mechanics of how do you actually 
do your analysis and find either things that are wonderful or 
things that are ultimately bad acts? 

Mr. SHELANSKI. So there are several components of the anal-
ysis. One would be the question of is this a rule that relates to 
other rules that might already exist or rules that other agencies 
are either promulgating or have promulgated. And that is where 
we convene the interagency process to make sure that this is not 
duplicative or conflicting. 
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Mr. SCHWEIKERT. Okay. So at that moment you are telling me 
the analyst is not doing the research themselves but they are 
bringing together representatives who cover other agencies to pro-
vide the input? 

Mr. SHELANSKI. If there is something in the rule that might 
implicate the activities of another agency, the most efficient course 
of action is to say to those other agencies—because they know 
much more what they are up to and they will know much better 
what rules they are enforcing—how does this rule interact with 
what you do? 

Mr. SCHWEIKERT. So your analyst does not first do a search, 
a public document search on that subject area, that specialty area 
or common regulatory literature and first builds the box around it? 

Mr. SHELANSKI. No. The rule comes to the analyst with expla-
nations of why the rule is being promulgated, what other rules are 
out there, and the analyst is researching this. 

Mr. SCHWEIKERT. Okay. You are saying two different things, 
and maybe I am not understanding, so work with me here. 

The analyst is given this information from the agency; right? 
Mr. SHELANSKI. The analyst is given a draft rule. 
Mr. SCHWEIKERT. Okay. And is the analyst actually doing the 

research or is the analyst reading someone else’s research? 
Mr. SHELANSKI. The analyst is doing both. It is not an either/ 

or. The analyst will be doing research. The analyst will be review-
ing the cost analysis and the benefit analysis. And the analyst will 
be looking primarily for two things. And the two things that the 
analyst will be looking at primarily are why is this rule being 
done? And what other rules might be implicated? The analyst can 
do the analyst’s own research, but also draw on other research that 
is submitted, comments that are submitted, the preamble to the 
rule. They are both there. 

Mr. SCHWEIKERT. Okay. Well, one of the things I wanted to 
get to and we are only down to about 40-some seconds now, okay, 
so analysts now have done the research or read someone else’s and 
finds out parts of the rules are duplicative. Do you have the au-
thority area to reach out and say, hey, this rule is more modern? 
We need to find a way to eliminate the previous? Or what happens 
in those sorts of cases? 

Mr. SHELANSKI. Well, the question that is asked there is why 
are there benefits to this rule given what is already out there? And 
this is where the very rigorous analysis comes into play. 

Mr. SCHWEIKERT. Okay. Now, in our last 10 seconds, how 
often does that happen and how often is the rule basically, the path 
of it, ended because of that type of analysis? 

Mr. SHELANSKI. The back and forth, the finding of questions, 
hard questions, happens on a daily basis at OIRA. 

Mr. SCHWEIKERT. How often does a rule not move forward be-
cause of this analysis? 

Mr. SHELANSKI. Well, it would depend what you mean by ‘‘not 
move forward.’’ If what you mean—— 

Mr. SCHWEIKERT. It means it does because it is duplicative or 
some other research you created. 

Mr. SHELANSKI. What happens is there is a back and forth be-
tween OIRA and the agency. And rules can change. They can be 
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pulled back, like the fiduciary rule, and be repromulgated. The rule 
can be changed in response to comments and the review process. 

Mr. SCHWEIKERT. Forgive me. I am way over time. 
Thank you for your patience, Mr. Chairman. 
Chairman GRAVES. I am trying to figure out—we are going to 

have a long series of votes. I know we have got several members 
that are left to ask questions. Does anybody have anything that 
they need pressing asked? If so, speak now. 

Mr. BARBER. I will try to be brief, Mr. Chairman. I just wanted 
to have an opportunity since I probably cannot come back when we 
reconvene, thank you for your testimony and thank you, Mr. Chair-
man, and ranking member for convening this hearing. 

As a small business owner, I know from our experience—my wife 
and I’s experience 22 years as small business owners—that we just 
have to make every effort to get direct input from small business 
owners and feedback of what is working and what is not working. 
That is why I meet regularly with small businesses. It is the only 
way I can do this job effectively. Part of the retrospective review 
process that federal agencies are already implementing on an ongo-
ing basis to review regulations requires that they solicit input from 
the public, from the general public, and I believe the most crucial 
component of any regulatory review process is that kind of direct 
feedback. 

But it seems to me that each agency is pretty much interpreting 
the standards as they see fit and differently. While some are going 
to communities in a very open way and talking to people who are 
really interested in the issues, others print their review process on 
their website in such fine print you have to take a magnifying glass 
to read it. It seems to me that so many agencies are closed to pub-
lic input and closed to members of the public who have an interest 
in their regulations. 

Can you tell the Committee what guidance your office is pro-
viding to federal agencies regarding public input and what it 
should look like and how we can better ensure that we do not just 
have a process that is in name only but a real process that gets 
input from the public? 

Mr. SHELANSKI. Thank you, Mr. Barber. You have raised the 
critical issue of transparency and the openness of the regulatory 
process to the public. And I agree, and OIRA agrees, that it is abso-
lutely critical that rulemaking be as open and accessible as possible 
to all members of the public. And that would mean especially for 
the reasons that you provided the small business community. 

As a general matter, the rulemakings that come to us have been 
through a very open notice and comment period. Now, it may well 
be the case that different agencies have different levels of resources 
or different institutionalized practices for reach out specifically for 
small businesses and therefore can get more input. I think it is of 
vital importance for small businesses to encourage such efforts to 
get their associations or to get their coalitions to focus on the agen-
cy actions. I applaud the actions of this Committee to apprise small 
businesses of specific regulatory actions that are pending that 
small businesses might want to pay attention to. I could not agree 
with you more that making sure that the process is open and acces-

VerDate Mar 15 2010 16:07 Nov 04, 2013 Jkt 000000 PO 00000 Frm 00019 Fmt 6633 Sfmt 6633 C:\USERS\DSTEWARD\DOCUMENTS\82203.TXT DEBBIES
B

R
E

P
-2

19
 w

ith
 D

IS
T

IL
LE

R



16 

sible is paramount. And the guidance that we at OIRA give to 
agencies is precisely that. 

Mr. BARBER. Can you say what more you think you can do in 
your new position to really make sure that they get it? That it is 
not just some kind of a process that really does not mean anything, 
you know, in name only that kind of generally follows the law but 
really does not get at the heart of what the public wants to say? 

Mr. SHELANSKI. Well, I think what we can do since our experi-
ence is that most agencies really do follow the notice and comment 
period, or notice and comment process, indeed, their regulations 
are quite vulnerable if they do not follow that process, and I think 
they understand that. So it is very much in their interest to ensure 
that the requirements of the Administrative Procedure Act are fol-
lowed. What we can do is to encourage and to ask what small busi-
ness input was received? What efforts were made to respond to 
that? How did that factor into your analysis ? These are the kinds 
of questions that we at OIRA can ask and will ask, and I believe 
that those can help to focus attention on precisely the issues you 
raise. 

Mr. BARBER. Well, I encourage you to be even more vigilant. 
And I thank you, Mr. Chairman. I yield back. 

Chairman GRAVES. I would ask that any other members that 
have questions to please submit them, and I would hope that Mr. 
Shelanski, you would answer them in a very timely manner and 
get back to us on that since we do have a series of votes and we 
will not keep you through that series of votes. 

Mr. SHELANSKI. Thank you, Chairman Graves. And I would be 
pleased to respond in a timely manner. 

Chairman GRAVES. Well, I want to thank you for testifying 
today. You know, reducing unnecessary regulations or regulatory 
burdens, I guess, is critically important to small businesses when 
they are trying to compete and trying to create jobs in a competi-
tively global economy. And these retrospective reviews can yield re-
sults but only if it is taken seriously, and I hope you use your office 
and your position to ensure that the agencies are taking it seri-
ously and trying to do just that. And I hope you will update us, too, 
periodically, if you would, on the progress of this and how it is ob-
viously affecting small businesses. 

With that, again, I want to thank you for coming in. 
Mr. SHELANSKI. Thank you, Chairman Graves. This is just to 

end on the note by ensuring you that small businesses are very 
much at the heart of this administration’s concern with growing 
the economy, creating jobs, and it is very much a focus of my office. 

Chairman GRAVES. Well, with that I would ask unanimous con-
sent that all members have five legislative days to submit state-
ments and supportive materials for the record. Without objection 
that is so ordered. And with that the hearing is adjourned. Thank 
you. 

[Whereupon, at 1:56 p.m., the Committee was adjourned.] 
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Mr. Chairman, Ranking Member Velázquez, and Members of the 
Committee, thank you for the opportunity to appear before you 
today. I was recently confirmed as the Administrator of the Office 
of Information and Regulatory Affairs (OIRA) at the Office of Man-
agement and Budget (OMB), and am honored to be serving in this 
role. I look forward to speaking with you today about the topic of 
retrospective regulatory review and its benefits for small business. 

Retrospective review is critical to ensuring that our regulatory 
system is modern, streamlined, and does not impose unnecessary 
burdens on the American public. Even regulations that were well 
crafted when first promulgated can become unnecessary over time 
as conditions change. Retrospective review of regulations helps to 
ensure that those regulations are continuing to promote the safety, 
health, welfare, and well-being of Americans without imposing un-
necessary costs. 

Recognizing the importance of this effort, in January 2011, the 
President issued Executive Order 13563, ‘‘Improving Regulation 
and Regulatory Review.’’ Among other things, that Executive Order 
asks executive departments and agencies to review existing Federal 
regulations to streamline, modify, or repeal regulations and reduce 
unnecessary burdens and costs. As a result of that Executive 
Order, executive departments and agencies produced more than 
two dozen plans, with over 500 regulatory reform initiatives. Just 
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a small fraction of the rules already finalized will produce billions 
of dollars of savings in the near term. 

Since issuing Executive Order 13563, the President has taken 
several other important actions relevant to retrospective review. In 
July 2011, the President issued Executive Order 13579, ‘‘Regula-
tion and Independent Regulatory Agencies,’’ which asked the inde-
pendent regulatory agencies to follow the principles of Executive 
Order 13563 and to develop their own retrospective review plans. 
Almost twenty independent agencies issued plans for public com-
ment, and many have implemented substantial initiatives. For ex-
ample, in May 2013, the Federal Communications Commission an-
nounced that it was lifting over 120 outdated or unnecessary regu-
latory requirements on phone companies. 

In order to further institutionalize retrospective review, Presi-
dent Obama issued Executive Order 13610, ‘‘Identifying and Reduc-
ing Regulatory Burdens’’ in May 2012. To promote priority-setting, 
the Executive Order directs agencies to emphasize reforms that 
produce significant, quantifiable savings. To promote account-
ability, the Executive order requires agencies to provide the public 
with regular reports on their past efforts and their future plans. 
These reports are available on agency websites. 

The Administration’s retrospective review efforts are already pro-
ducing significant results. For example: 

• The Department of Health and Human Services (HHS) fi-
nalized rules to remove unnecessary regulatory and reporting 
requirements on hospitals and other healthcare providers, sav-
ing more than $5 billion over the next five years. 

• The Department of Labor (DOL) finalized a rule to sim-
plify and to improve hazard warnings for workers, producing 
net benefits of more than $2.5 billion over the next five years 
while increasing safety. 

• HHS finalized a rule to allow greater flexibility for pro-
viders that rely on telemedicine services, making services more 
readily available in remote rural areas and saving providers 
millions of dollars in the process. 

• DOL finalized a rule that will remove approximately 1.9 
million annual hours of redundant reporting burdens on em-
ployers and save more than $200 million in costs over five 
years. 

• The Environmental Protection Agency finalized a rule to 
eliminate the obligation for many states to require air pollution 
vapor recovery systems at local gas stations, since modern ve-
hicles already have effective air pollution control technologies. 
The anticipated five-year savings are over $400 million, a num-
ber that takes into account the costs associated with the re-
moval of vapor recovery equipment and the use of less expen-
sive conventional equipment on the gasoline dispensers, as 
well as reductions in record-keeping requirements and other 
operating costs. 

• The Department of Transportation (DOT) finalized a rule 
to eliminate or extend most compliance dates on traffic control 
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requirements (which would, among other things, require states 
and localities to change street name signs), saving millions of 
dollars in the process. 

Our retrospective review efforts have focused especially on bene-
fiting small businesses. Some examples include: 

• The DOT retrospective review plan alone identifies over 
two dozen initiatives to save money for small businesses and 
local governments. For example, one of DOT’s initiatives would 
codify regulations to prevent duplicative requirements for air 
carrier drug and alcohol testing programs, which would be par-
ticularly helpful for small carriers. 

• The Department of Defense issued a new rule to accelerate 
payments on contracts to as many as 60,000 small businesses, 
improving their cash flow. 

• The Small Business Administration is adopting a single 
electronic application to reduce the paperwork required of cer-
tain lenders, which will in turn benefit small business bor-
rowers who seek relatively small amounts of capital to grow 
and succeed. 

DOT has proposed a rule that would harmonize hazardous mate-
rial standards with international requirements and update, clarify, 
correct, or provide relief from certain regulatory requirements for 
the transportation of radioactive materials. DOT expects the rule 
to result in cost savings for small businesses by easing the regu-
latory compliance costs for shippers and carriers engaged in inter-
national commerce, including trans-border shipments within North 
America. This past winter, agencies focused their retrospective re-
view updates on paperwork burden reduction. Many of the initia-
tives stemming from this effort will save substantial money for 
small businesses. For example, the Internal Revenue Service an-
nounced a simplified method for claiming the home office deduc-
tion, which will save taxpayers (particularly those with home-based 
small businesses) over 1.6 million hours and $7 million in out-of- 
pocket costs per year. Similarly, DOT is working on a proposed rule 
that would rescind the requirement that commercial motor vehicle 
drivers submit (and motor carriers retain) driver-vehicle inspection 
reports when the driver has neither found nor been made aware of 
any vehicle defects or deficiencies. This rulemaking would save 
tens of millions of hours in paperwork burden per year, for approxi-
mately $1.5 billion in annual paperwork time savings. 

In July 2013, agencies submitted to OIRA their latest updates of 
their retrospective review plans, pursuant to Executive Orders 
13563 and 13610. Although OIRA is still reviewing the plans and 
the full updates are not yet public. I am happy to report that many 
of the initiatives highlighted in the updated plans benefit small 
businesses. For example, the Department of Housing and Urban 
Development is drafting a final rule that would create alternative, 
more streamlined financial statement reporting requirements for 
small supervised lenders and mortgagees. The rule would also 
eliminate duplicative reporting requirements for lenders who al-
ready report to other Federal agencies. In addition, the Federal 
Aviation Administration is proposing a rule to update, simplify, 
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and streamline rules of practice and procedure for filing and adju-
dicating complaints against federally-assisted airports. Small busi-
nesses would particularly benefit from this rule, which would de-
crease the time spent on processing complaints by allowing parties 
to file electronically. 

Retrospective review is crucial to ensuring that we have a well- 
functioning regulatory system, and moving forward I will look for 
further ways to institutionalize retrospective review of regulations 
and ensure that it continues to produce significant cost-savings for 
small businesses and for the American people. 

Thank you for your time. I would be happy to answer any ques-
tions. 
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Chairman Sam Graves: 

1. How much is it costing agencies to conduct retrospec-
tive reviews? 

I would refer you to the agencies, which are best suited to an-
swer this question. 

2. How are agencies doing their existing work while con-
ducting retrospective reviews? 

Agencies prioritize their regulatory work based on their respec-
tive agency goals and priorities, as well as guidance provided by 
the President’s Executive Orders. Executive Order 13610 states 
that ‘‘agencies shall give priority [in doing retrospective review], 
consistent with law, to those initiatives that will produce signifi-
cant quantifiable monetary savings or significant quantifiable re-
ductions in paperwork burdens while protecting public health, wel-
fare, safety, and our environment.’’ It further states that ‘‘agencies 
shall give consideration to the cumulative effects of their own regu-
lations, including cumulative burdens.’’ 

3. How are agencies documenting their outreach to out-
side or regulated entities in doing these reviews? 

Executive Order 13610 states that ‘‘agencies shall invite, on a 
regular basis, public suggestions about regulations in need of retro-
spective review and about appropriate modifications to such regula-
tions.’’ Agencies use a variety of approaches for soliciting and docu-
menting outreach, ranging from Federal Register notices to public 
meetings to websites focusing on retrospective review. 

4. Some agencies are reviewing guidance documents as 
part of their retrospective review process. Should that be a 
requirement for all agencies under the terms of Executive 
Order 13,563? 

OIRA has encouraged agencies to consider not just rulemakings, 
but paperwork burden reduction initiatives as well as guidance 
documents. 

5. In your testimony you noted that agencies are required 
to provide the public with regular reports on their retro-
spective review efforts and that those reports are available 
on agency websites. However, not all the agencies have 
posted all their reports on their websites and some of the 
agencies’ reports provide very little detail. Furthermore, on 
the White House website, only the preliminary and final ret-
rospective review plans and January and May 2012 progress 
reports are available. 

a. Have all executive agencies submitted the five re-
quired progress reports to your office so far? If not, 
please provide the names of the agencies that have not 
provided all the required reports. 

b. What will the Office of Information and Regulatory 
Affairs (OIRA) do to ensure that agencies make their re-
ports available on their websites within three weeks of 
submission of the draft reports to OIRA, as directed by 
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Executive Order 13,610, and provide complete and de-
tailed information on their activities to the public? 

Executive Order 13610 requires agencies to make final reports 
available to the public within a reasonable period (not to exceed 
three weeks from the date of submission of draft reports to OIRA). 
All executive agencies are required to submit progress reports and 
post them on their respective Open Gov (www.agencyname.gov/ 
open) websites. Agencies posted the most recent reports on their 
Open Gov websites on July 29, 2013, three weeks after submitting 
them to OIRA. All executive agencies have submitted the five re-
quired progress reports to date. 

6. Some agencies appear to have done little more than in-
corporate their regular, planned rulemaking activities into 
their retrospective review reports. Agencies also are making 
changes to new rules that have not yet been implemented 
and claiming that the changes are part of retrospective re-
view. Other agencies are claiming that certain actions will 
reduce burdens significantly, but the regulated entities 
have indicated that the burden reduction estimates are sig-
nificantly overstated or fail to account for significant bur-
den increases associated with the same regulatory action. 
All of this indicates that agencies are not taking the retro-
spective review effort seriously and are not making genuine 
efforts to review existing regulations. 

a. Is OIRA scrutinizing agency progress reports and 
asking agencies to remove items from the report that 
are not truly retrospective review activities? 

b. Is your office scrutinizing agencies’ burden reduc-
tion estimates to ensure that they are accurate? 

c. If OIRA finds that an agency’s burden reduction es-
timates are inaccurate, what actions does OIRA take? 

d. What will OIRA do to ensure that agencies are actu-
ally reviewing existing significant regulations? 

Agencies understand that they are expected to devote significant 
resources to examine whether existing rules should be modified or 
streamlined in order to remove unjustified regulatory and paper-
work burdens. OIRA works with agencies to stress the importance 
of appropriately prioritizing and thinking comprehensively about 
retrospective review. 

OIRA reviews agency submissions of information collection re-
quests covered under the Paperwork Reduction Act, including sub-
missions that are submitted as part of a retrospective review rule-
making. Consistent with the Paperwork Reduction Act, agencies 
are required to provide a justification and itemization of all esti-
mates in their information collection requests. Agencies also issue 
a 60-day Federal Register notice as well as a 30-day Federal Reg-
ister notice to seek comment on the agency estimates. OIRA re-
views the evidence provided by the agency as well as any public 
feedback received during the public comment periods to ensure that 
any information collections meet applicable standards. 
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7. A December 2012 Governmental Accountability Office 
report found that agencies did not publish a notice of pro-
posed rulemaking for about 35 percent of major rules and 
about 44 percent of non-major rules published between 2003 
through 2010. Agencies frequently cited the ‘‘good cause’’ ex-
ception and other statutory exceptions as reasons to bypass 
notice and comment rulemaking. This is particularly prob-
lematic for small businesses because the Regulatory Flexi-
bility Act (RFA) is triggered by notice and comment rule-
making. What will you do to ensure that exceptions are not 
inappropriately used to avoid analytical requirements like 
the RFA and public input to the rulemaking process? 

I believe firmly in the value of a rulemaking agency obtaining 
public comment during its development of a rule, because public 
comment can improve agency’s decision-making process. Public 
comments can provide new information, different perspectives, and 
ideas for alternative solutions. However, as Congress recognized 
when it enacted the ‘‘good cause’’ exception in 1946, as a part of 
the original Administrative Procedure Act (APA), there are situa-
tions in which it would be ‘‘impracticable, unnecessary, or contrary 
to the public interest’’ for a rulemaking agency to seek public com-
ment before acting. In such a situation, an agency is required to 
include an explanation for its use of the good cause exemption in 
the preamble of the rule issued. That explanation is included in 
any such rule that may be reviewed by OIRA under EO 12866. In 
addition, in cases where agencies use interim final rules under the 
‘‘good cause’’ exception, the public is afforded an opportunity to as-
sess the agency’s use of interim final procedures once the rule is 
published. With regard to how the use of the ‘‘good cause’’ excep-
tion impacts agency compliance with the Regulatory Flexibility Act, 
I defer to the Small Business Administration’s Office of Advocacy, 
which oversees the implementation of that statute. 

8. Agencies are avoiding the notice and comment rule-
making process and imposing new burdens through guid-
ance, memos and other documents. 

a. At your June 12, 2013 confirmation hearing before 
the Senate Homeland Security and Government Affairs 
Committee, you said, ‘‘It is my view that substance rath-
er than labels should dictate OIRA’s review.’’ Could you 
elaborate on this statement? Will you direct agencies to 
utilize the notice and comment rulemaking process in-
stead of issuing guidance, memos and other documents 
when those issuances impose significant burdens? 

b. Are you concerned about agencies inappropriately 
avoiding notice and comment rulemakings and thereby 
the responsibility to give full consideration of impacts 
on small businesses, among other protections? 

c. There are concerns about the effort of the Inter-
agency Working Group (IWG), of which the Office of 
Management and Budget is a participant, on the Social 
Cost of Carbon (SCC). The expressed purpose of the IWG 
effort is ‘‘to incorporate the social benefit of reducing 
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CO2 emissions into cost-benefit analyses of regulatory 
actions that impact global emissions.’’ 

I. Is OIRA concerned t hat the calculated SCC, 
which is now as much as $129 per ton of CO2, may 
be used to justify the benefits of new rules that im-
pact small entities, yet the SCC was established 
without a formal rulemaking, review under the Data 
Quality Act, the RFA and review or approval by Con-
gress? If so, have those concerns been expressed in 
any formal way? 

In your June 18, 2013 testimony before the House Com-
mittee on Oversight and Government Reform Sub-
committee on Energy Policy, Health Care and Entitle-
ments you stated that the current SCC estimates will be 
used in future rulemakings. You went on to state that 
the public will have an opportunity to comment on the 
SCC when it is used in a rulemaking. Instead of forcing 
the public, including small businesses with limited re-
sources, to go through the inefficient and duplicative 
process of commenting on the SCC in multiple rules, 
why wasn’t the updated SCC published as a separate, 
stand-alone document in the Federal Register for notice 
and public comment? 

My statement was intended to express that the label on the pol-
icy document is not the key factor determining whether Executive 
Orders 12866 or 13563 apply. Executive Order 12866 defines a 
‘‘rule’’ as ‘‘an agency statement of general applicability and future 
effect, which the agency intends to have the force and effect of law, 
that is designed to implement, interpret, or prescribe law or policy 
or to describe the procedure or practice requirements of an agency.’’ 
There are instances when guidance and other non-binding state-
ments are useful to members of the public, because they provide in-
formation about the agency’s priorities or other discretionary as-
pects of their mission. Therefore, OIRA does not direct agencies to 
avoid these types of documents entirely. However, we firmly sup-
port the lines established by both the Administrative Procedure 
Act, which governs the legal process for promulgating rules, and 
Executive Orders 12866 and 13563, which govern regulatory plan-
ning and review. 

As to your question about the Social Cost of Carbon, in 2009, an 
interagency working group developed recommendations for agen-
cies to use in estimating benefits from carbon emissions reductions 
in agency rule making. These estimates were based on the leading 
peer-reviewed academic models (DICE, FUND, and PAGE) devel-
oped by researchers at Yale University, Cambridge University, the 
University of Sussex and the University of Michigan. These esti-
mates were used by several agencies in subsequent rules, with 
multiple opportunities provided for public comment. At the time 
the 2010 recommendations were issued, the interagency group also 
committed to periodically update the estimates to reflect improve-
ments in the underlying models over time. Commenters on the ini-
tial use of these values also stressed the importance of keeping 
them up-to-date. Since the original estimates were developed, all 
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three models have undergone significant revisions which have been 
incorporated into their subsequent use in the peer-reviewed lit-
erature. In early 2013, the interagency group decided that it was 
appropriate to issue a technical update to the estimates to reflect 
these changes to the models. No changes were made to any of the 
assumptions used to derive the estimates from the models, such as 
the appropriate discount rates. The interagency group rec-
ommended that agencies use a range of values, representing dif-
ferent assumptions about discount rates and other factors. The val-
ues also vary based on the year in which the emissions reductions 
occur. For emissions reductions in 2015, the group recommended 
that agencies use a range from $12 to $109 per ton, with a central 
tendency estimate of $38 per ton. The purpose of the recommenda-
tions is to improve the quality and consistency of agency regulatory 
analyses. The recommendations are not rules. Rather, they help en-
sure that future rulemaking affecting carbon emissions is based on 
the best available scientific, economic, and technical information. 

As noted above, the revised estimates reflected technical updates 
to the earlier estimates, based on changes to the underlying models 
on which they were based that have been incorporated into their 
subsequent use in the peer-reviewed literature. The 2010 estimates 
were updated, as commenters suggested and also as the IWG had 
committed to do on a periodic basis when the recommendations 
were first issued. We expect and welcome comments on the SCC 
values in the context of proposed rules that are out for comment 
now and future proposed rules. 

9. The RFA requires agencies to assess the impacts of pro-
posed and final regulations on small businesses and con-
sider alternatives that lessen burdens. Unfortunately, agen-
cies still do not fully comply with the law. President Obama 
recognized this by issuing a January 18, 2011 memorandum 
on the Act. What will you do to ensure that agencies comply 
with the RFA? 

As you mentioned, on January 18, 2011, President Obama issued 
a Presidential Memorandum entitled ‘‘Regulatory Flexibility, Small 
Business, and Job Creation.’’ The memorandum reminds Federal 
agencies of their responsibilities under the Regulatory Flexibility 
Act and directs executive departments and agencies to ‘‘give serious 
consideration to whether and how it is appropriate, consistent with 
law and regulatory objectives, to reduce regulatory burdens on 
small businesses, through increased flexibility.’’ The memorandum 
goes on to highlight specific forms of flexibility that agencies should 
consider, including extended compliance dates that take into ac-
count the resources available to small entities, performance stand-
ards rather than design standards, simplification of reporting and 
compliance requirements (as, for example, through streamlined 
forms and electronic filing options), different requirements for large 
and small firms, and partial or total exemptions. 

During OIRA review of proposed and final rules pursuant to Ex-
ecutive Orders 12866 and 13563, OIRA works with agencies to en-
sure that they fully comply with the requirements of the RFA, and 
that they consider, and adopt where appropriate, the flexibilities 
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highlighted in the Presidential Memorandum. For rules issued by 
the Environmental Protection Agency, Occupational Health and 
Safety Administration, and Consumer Financial Protection Bureau, 
OIRA also participates with the Small Business Administration’s 
(SBA) Office of Advocacy and these rule writing agencies in Small 
Business Advocacy Review Panels to solicit input and advice from 
affected small entity representatives and provide recommendations 
to the rule writing agency on alternatives for minimizing the bur-
den of the rule on small entities. OIRA also ensures that the SBA 
Office of Advocacy is a full participant in the interagency review 
of all rules that may have a significant impact on a substantial 
number of small entities. 

10. Section 602 of the RFA requires agencies to publish 
regulatory flexibility agendas in the Federal Register each 
April and October. The agendas provide small businesses 
notice of regulatory actions agencies plan to take. The 
Spring 2012 regulatory agendas were never published. The 
Fall 2012 and Spring 2013 regulatory agendas were pub-
lished very late. Will you commit to ensuring that the 
Obama Administration complies with the law and publishes 
the agendas on time? 

I will continue to work to publish the regulatory flexibility agen-
das consistent with applicable law. 

Rep. Chris Collins: 

1. The FDA’s menu-labeling proposal would require, for 
example, pizza-delivery restaurants to label in-store menu 
boards with calorie information forcing small businesses to 
spend thousands of dollars for menu boards. In fact, your 
agency estimated that the menu-labeling regulation would 
be the third-most-onerous regulation proposed, requiring 
more than 14.5 million hours of compliance. If this single 
regulation exceeds 14 million hours, what will be the ex-
pected compliance impact of Obamacare, which even by 
conservative estimates has 10,000 pages of regulations? 

When judging the merits of any regulation or piece of legislation, 
it is important to look at net benefits (benefits minus costs), not 
just costs. While OIRA does not typically report on the aggregate 
costs of regulations associated with particular pieces of legislation, 
we do issue a report to Congress on the costs and benefits of each 
individual regulation reviewed by our office. The most recent on 
these reports was issued in April 2013 and is available on the 
OIRA website. (http://www.whitehouse.gov/sites/default/files/omb/ 
inforeg/2013—cb/draft—2013—cost—benefit—report.pdf). 

Rep. Richard Hanna: 

1. In your testimony, you discussed the President’s Quick 
Pay Initiative, which we’ve been very supportive of as a 
Committee. However, I’m concerned that despite all the fan-
fare with which Quick Pay was announced, some might 
have missed the Department of Defense’s (DoD) February 
announcement (see attachment) that it was going to stop 
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participating in the part of Quick Pay that helps small sub-
contractors be paid faster. Since over 70 percent of federal 
contract are awarded by DoD, that is a pretty important 
omission. In fact, in FY 2010, DoD had subcontracts of more 
than $51.8 billion with small businesses. What is being done 
by OIRA and OMB to encourage DoD to follow the Presi-
dent’s direction on Quick Pay? 

OMB remains firmly committed to improving cash flow for small 
businesses and increasing small business participation in all levels 
of federal contracting—i.e., for prime contractors and subcontrac-
tors. On July 11, 2013, OMB extended its 2012 policy pursuant to 
which agencies temporarily accelerate payment to all prime con-
tractors—with a goal of paying them within 15 days of receipt of 
proper invoices—in order to allow prime contractors to provide 
prompt payments to small business contractors (see http:// 
www.whitehouse.gov/sites/default/files/omb/memoranda/2013/m-13- 
15.pdf). Unfortunately, due to the negative impacts of sequestration 
on DOD’s fiscal situation, the Department was forced to tempo-
rarily suspend the QuickPay policy for small business subcontrac-
tors. OMB has directed the Federal Acquisition Regulatory Council 
to solicit public input on alternative strategies that might be used 
over the longer term to help maintain effective cash flow and 
prompt payment to small business subcontractors, such as consid-
ering a prime contractor’s commitment to paying small business 
subcontractors in a prompt manner as part of a contract award de-
termination. 

Rep. Tim Huelskamp: 

1. According to the May 2013 Technical Support Docu-
ment, ‘‘Technical Update of the Social Cost of Carbon for 
Regulatory Impact Analysis,’’ the Office of Management and 
Budget (OMB) participated in the Interagency Working 
Group (IWG) on the Social Cost of Carbon (SCC). 

a. Did a staff member of OIRA serve as an OMB partic-
ipant in the IWG? If yes, who was the participant? 
Please provide a name and title. If not, who represented 
OMB in the IWG? Please provide a name, title and office. 

b. Please provide a complete list of the names and ti-
tles of all federal agency participants in the IWG. 

c. When the SCC is used in any rulemaking or other 
guidance documents that OIRA reviews, does OIRA 
evaluate it in accordance with the Data Quality Act? 

d. Please provide any and all documentation including 
emails, correspondence, memoranda or meeting notes 
describing OIRA’s review(s) of the SCC. 

OIRA staff participated in the IWG, along with the Council on 
Economic Advisers, the Council on Environmental Quality, the De-
partment of Agriculture, the Department of Commerce, the Depart-
ment of Energy, the Department of Transportation, the Environ-
mental Protection Agency, the National Economic Council, the Do-
mestic Policy Council Office of Energy and Climate Change, the Of-
fice of Management and Budget, the Office of Science and Tech-
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nology Policy, and the Department of Treasury. The Technical Sup-
port Document explaining the work of the IWG and the technical 
basis for the revised estimates is available at http:// 
www.whitehouse.gov/sites/default/files/omb/inforeg/so-
cial—cost—of—carbon—for—ria—2013—update.pdf. 

Pursuant to the Data Quality Act (section 515(a) of the Treasury 
and General Government Appropriations Act for Fiscal Year 2001 
(Public Law 106–554; H.R. 5658), OMB published Government- 
wide Information Quality Guidelines (September 2001 (66 FR 
49718), and February 2002 (67 FR 8452)). Those guidelines, in 
turn, set the template for each agency’s own Information Quality 
Guidelines. It is the agency’s responsibility to ensure that they 
have conducted pre-dissemination review. The more important the 
information, the higher the quality standards to which the informa-
tion should be held. During the process of reviewing any regulation 
or guidance document under applicable Executive Orders, OIRA en-
gages agencies in discussions to ensure that they have met their 
obligations under their Information Quality Guidelines. That dis-
cussion focuses on whether the quality, utility, objectivity, and in-
tegrity of the information upon which policy decisions and sup-
porting regulatory analysis are based is commensurate with its 
use. 

2. Is the Clean Water Protection Guidance currently 
under 12866 review by OIRA a review of the definition of 
navigable waters by the EPA? If so, will OIRA take into con-
sideration decreased agricultural production if farmers are 
no longer able to treat their fields because of this guidance? 
Specifically, would OIRA take into account lower yields and 
higher food prices? With regards to this or any other guid-
ance under review by OIRA, are impacted entities required 
under the Administrative Procedures Act to treat guidance 
as having the force and effect of law before OIRA completes 
its review? Please provide any and all documentation in-
cluding emails, correspondence, memoranda or meeting 
notes regarding this review. 

The proposed Clean Water Protection Guidance would provide 
guidance to field staff at EPA and the US Army Corps of Engineers 
on making case-by-case determinations regarding whether specific 
water bodies are ‘‘navigable waters’’ and thus subject to Clean 
Water Act requirements. By definition, guidance does not have the 
force and effect of law, whether issued in final or draft form and 
regardless of review by OIRA or any other entity. The draft final 
guidance currently under review includes an analysis of its poten-
tial economic impacts and OIRA is carefully considering these im-
pacts in reviewing the draft guidance. 

3. OIRA is currently reviewing the following proposed 
rule—Standards of Performance for Greenhouse Gas Emis-
sions from New Stationary Sources: Electric Utility Genera-
tion Units. According to the proposed rule as published in 
the Federal Register, EPA notes that it will have no cost be-
fore 2030 essentially because no new plants would be built 
that could comply with the rule before 2030. Under this ra-
tionale, the federal government could pass a series of rules 
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that stop the expansion of every sector of the economy and 
say that it has no cost. 

a. Explain how a 17-year delay in the ability of the 
economy to comply with this proposed rule would com-
port with President Obama’s directive to ‘‘protect public 
health, welfare, safety and our environment while pro-
moting economic growth, innovation, competitiveness, 
and job creation’’ in Executive Order 13563. 

b. Explain how EPA may use a ‘‘transitional’’ designa-
tion on generation units that have already acquired a 
preconstruction permit and begin construction within 
12 months. Will the 12 months begin from submission by 
EPA in 2013 or the original notice in 2012 (in which case 
the 12 months would be passed)? What standards would 
‘‘transitional’’ facilities fall under? Does any action by 
another agency or court toll the 12-month time period to 
begin construction? 

c. Did OIRA or EPA estimate the cost of constructing 
new generation units with new technology after 2030 
with the understanding that the technology could come 
online sooner? Why or why not? 

d. Does OIRA or EPA take into consideration higher 
costs to the economy of higher energy prices resulting 
from reduced supply when no new generation units are 
constructed for the next 17 years? Why or why not? 

e. Does OIRA or EPA take into consideration higher 
costs to the economy that may result from rolling 
brownouts or blackouts that might occur from a re-
duced supply when no new generation units are con-
structed for the next 17 years? Why or why not? 

f. Does OIRA or EPA take into consideration higher 
costs to the economy that may result from fewer jobs 
being created in the construction or ongoing energy 
production industries when no new generation units are 
constructed for the next 17 years? Why or why not? 

g. Please provide any and all documentation including 
emails, correspondence, memoranda or meeting notes 
regarding this review. 

Information regarding EPA’s analysis of the costs and benefits of 
its June 2012 proposed rule can be found in the publicly available 
rulemaking docket at http://www.regulations.gov/ 
#!documentDetail;D=EPA-HQ-OAR-2011-0660-0001. 

The Clean Air Act requires that documents associated with OMB 
review be disclosed to the public when a rule is published. Those 
documents associated with the review of the original proposal are 
available in the EPA rulemaking docket at http://www.epa.gov/ 
dockets/ and when EPA publishes the re-proposal, the documents 
associated with OMB review of the re-proposal will be available 
here as well. In addition, information provided to OMB during pub-
lic meetings is available on our website at http:// 
www.whitehouse.gov.gov/omb/oira—meetings/. /. 
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Rep. Donald Payne: 

1. I understand that retrospective regulatory reviews are 
not new and are certainly needed, particularly to address 
outdated mandates that become burdens. However, the 
length of the review process for new rules from the OIRA 
can be burdensome as well. Just as regulatory reviews are 
important, many new rules offered by agencies address new 
dangers and important updates in areas such as food safety, 
minimum wage and worker safety- all areas that have a real 
time impact on the life of Americans. Just before you were 
confirmed, 70 of the more than 120 rules submitted to OIRA 
had been under review longer than 90 days. What are you 
doing to address this burdensome delay? 

It is one of my top priorities to make sure OIRA reviews regula-
tions in a timely fashion. Notably, since earlier this year, OIRA has 
cut in half the number of rules that were under review for more 
than 200 days, and continues to make steady progress on bringing 
that number down. That said, more work is necessary. I will con-
tinue to work with staff on completing the review of rules that 
have been at OIRA for a substantial length of time, while ensuring 
that reviews continue to be thoughtful and careful. 

2. A December 2012 GAO report found that agencies, 
though not required, often requested comments on major 
final rules issued without a Notice of Proposed Rule Mak-
ing, but they did not always respond to the comments re-
ceived. However, when agencies responded to public com-
ments they often made changes to improve the rules. Many 
of these rules have an impact of a billion dollars a year or 
more. Further, courts have recognized that the opportunity 
to comment is meaningless unless the agency responds to 
significant points raised by the public. How are you work-
ing with agencies to ensure that the public is truly engaged 
in the rule making process? 

Please see my answer to Question 7 from Chairman Graves. As 
a general matter, OIRA encourages agencies to issue final rules 
that demonstrate the agency’s consideration of the comments re-
ceived during the comment period, and Executive Order 13563 em-
phasizes the importance of adopting regulations ‘‘through a process 
that involves public participation.’’ 

3. Several retrospective reviews and subsequent proposals 
focus on relieving paper burdens and transitioning to or 
strengthening the use of technology. How have the pro-
posals to increase the use of technology taken into account 
small businesses owners who may not be tech-savvy? 

Consistent with the Paperwork Reduction Act, agencies issue a 
60-day Federal Register Notice as well as a 30-day Federal Reg-
ister Notice seeking comment on all information collection requests 
(ICRs). OIRA will review these ICRs to ensure practical utility and 
to make sure proposals to increase the use of technology take into 
account small business owners who may not be tech-savvy. 
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